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FRANK  R,  GATNOR. 

MICHIOAN— Supreme  Court. 
RUSSELL  C.  OSTRANDER,  Chdw  Justicb. 

ASSOCIATB  JUSTICES. 

JOHN  E.  BIRD. 
JOSEPH  B.  MOORE. 
JOSEPH  H.  STEERE. 
FLAVrUS  L.  BROOKE. 
GRANT  FELLOWS. 
JOHN  W.  STONE. 
FRANZ  C.  KUHN. 

miTNESOTA— Supreme  Court. 
CALVIN  L.  BROWN,  CHIBP  JUSTlca. 

ASSOCIATE  JUSTICES. 

GEORGE  L.  BUNN.» 
ANDRETW  HOLT. 
OSCAR  HALLAM. 
JAMES  H.  QUINN. 
HOMER  B.  DIBBLL.* 

SUPREME   COURT   COMMISSIONERS. 

HOMER  B.  DIBELL.* 
MYRON  D.  TAYLOR. 
EDWARD  LEES.' 


NEBRASKA— Supreme  Court. 
ANDREW  M.  MORRISSEY,  Chiet  JUSnOi. 

ASSOCIATE   JUSTICES. 

CHARLES  B.  LETTON. 
SAMUEL  H.  SEDGWICK. 
WILLIAM  B.  ROSE. 
FRANCIS  G.  HAMER.* 
ALBERT  J.  CORNISH. 
JAMES  R.  DEAN. 
CHESTER  H.  ALDRICH." 

NORTH  DAKOTA— Supreme  Court. 

ANDREW  A.  BRUCE,  CHlEr  Justice." 
A.  M.  CHRISTIANSON,  Chief  Jubtici' 

JUDGES. 
A.  M.  CHRISTIANSON.' 
JAMES  E.  ROBINSON. 
RICHARD  H.  GRACE. 
LUTHER  E.  BIRDZELL. 
H.  A.  BRONSON.' 

SOTTTH  DAKOTA— Supreme  Court. 

CHARLES  S.  WHITING,  Prisidino  JUDOB. 

JUDGES. 

ELLISON  G.  SMITH. 
JAMES  H.  McCOY. 
SAMUEL  C.  POLLEY. 
JOHN  HOWARD  GATES. 

.  ^VISCONSIN— Supreme  Court. 
JOHN  B.  WINSLOW,  Ex  Orricio  CHiar  JnsTica. 

ASSOCIATE   JUSTICES. 

ROBERT  G.  SIEBECKBR. 
JAMES  C.  KERWIN. 
AAD  JOHN  VINJE. 
MARVIN  B.  ROSENBERRY. 
FRANZ  C.  ESCHWEILER. 
WALTER  C.  OWEN. 


<  Died  October  9,  1918. 

'  Appointed  Associate  Justice  October  12,  1918,  to 

succeed  George  L.  Buna. 
*  Appointed  November  12,  1918,  to  succeed  Homer 

B.  Dlbell. 
•Died  August  10,  1918. 

(V)* 


■  Appointed  November  16,  1918,  to  succeed  Fran- 
cis G.  Hamer. 
•  Retired  December  1,  1918. 
'  Became  Cblef  Justice  December  1,  1918. 
■Qualified  January,  1919. 
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Adopted  June  21,  1906,  With  Subsequent  Amendments 


CHAPTER  L 

BECOBD  AND  KETCRN. 

Rule  1.  Every  record  and  transcript  there- 
of, filed  -with  the  clerk  of  the  Supreme  Court, 
shall  be  arranged  as  follows: 

<i)  Sammons  or  other  process. 

(2)  Proof  of  service. 

W)  Complaint,   petition,   relation,   or  affidavit 

initiating  the  proceeding,  with  the  date 

of  service. 
(4>  Answer  or  demurrer,  with  date  of  service. 
(5)  Reply,  demurrer,  or  election  to  take  issue, 

with  date  of  service. 
(S)  Orders  material  to  the  appeal,  and  papers 

npon  which  they  are  based, 

(7)  The  verdict,  findings  of  the  court  or  ref- 

eree,   with    orders    based    thereon,    and 
opinion  of  the  court,  if  any. 

(8)  Final  determination. 

(9)  Any  order  made  after  judgment,  material 

to  the  appeal,  and  the  papers  upon  which 
the  same  is  based. 

(10)  Bill  of  exceptions. 

(11)  Writ  of  error  or  notice  of  appeal,  with  the 

bond  or  undertaking. 

(12)  (Tertiflcate  of  the  clerk  to  the  return. 

Such  record  or  transcript  shall  be  consec- 
utively paged  on  the  left-hand  margin. 

Rule  2.  The  record  or  transcript  shall 
not  be  accompanied  by  any  paper,  other  than 
those  specified,  or  which  la  not  part  of  the 
record  proper. 

Rule  3.  The  return  to  any  writ  of  error 
or  certiorari  shall  be  by  certified  copy  of 
the  record,  unless  the  trial  court  shall  or- 
der the  original  papers  to  be  returned. 

Rule  4.  The  appellant  or  plaintiff  In  er- 
ror shall  cause  the  proper  return  to  be  made 
to  this  court  within  twenty  days  after  fil- 
ing of  the  writ  or  perfecting  the  appeal. 

Rule  5.  In  case  of  a  defective  return, 
either  party  may,  upon  motion,  have  an  order 
for  a  furthra  return. 

CHAPTER   II. 

CASES    AND    BBIEFB. 

Rule  fi.  In  calender  causes,  appellant  or 
plaintiff  in  error  shall  print  a  case  contain- 
ing an  abridgment  of  the  record,  so  far  as 
necessary  to  present  the  questions  for  deci- 
sion, stating  at  the  beginning  whether  a 
Judgment,  an  order,  or  both  are  sought  to  be 
reviewed,  and  giving  the  name  of  the  trial 


]  court  and  the  name  of  the  Judge  who  presid- 
ed at  the  trial.  The  case  shall  be  paged  and 
shall  mention  each  paper  not  printed  or 
abridged,  with  an  appropriate  reference  to 
the  page  of  the  record  where  It  is  to  be  found. 

Rule  7.  Bach  case  of  more  than  twenty 
pages  shall  have  a  printed  index,  alphabet- 
ically arranged,  referring  to  eacb  paper  in 
the  case,  the  names  of  the  witnesses,  and 
the  pages  of  the  direct,  cross,  and  re-direct 
examination. 

Rule  8.  If  the  printed  case,  as  served. 
Is  Incomplete  tfr  Inaccurate,  the  opposing  par- 
ty may,  within  ten  days  after  receiving  the 
same,  serve  on  the  attorney  for  the  appel- 
lant or  plaintiff  in  error  a  supplemental  case, 
making  the  necessary  corrections  with  an 
appropriate  Index  and  references  to  the  rec- 
ord. 

Rule  9.  In  calendar  causes  eadi  party 
shall  print  a  brief,  giving  references  to  the 
pages  of  the  record  and  printed  case  for  each 
statethent  and  proposition  based  on  the  rec- 
ord. When  a  statute  Is  Involved  In  the  ques- 
tion raised  on  appeal,  so  much  thereof  as  Is 
necessary  to  the  dedaion  of  the  case  shall 
be  printed  at  length.  (As  amended  March 
12,  1912.) 

Rule  10.  The  brief  of  appellant  or  plalntifT 
In  error  shall  contain  a  concise  statement 
of  the  nature  of  the  action  and  the  issues 
Involved,  the  result  of  the  trial  In  the  court 
below,  the  errors  relied  upon,  the  leading 
facts  or  conclusions  which  the  evidence  tends 
to  prove,  the  principles  of  law  applicable, 
and  the  authorities  In  support  thereof. 

Rule  11.  The  brief  of  the  respondent  or 
defendant  In  error  may  also  state  the  lead- 
ing facts  or  conclusions  which  the  evidence 
tends  to  prove,  and  the  principles  of  law  In 
support  of  the  same,  with  authorities. 

Rule  12.  Discussions  of  facts  in  briefs  shall 
be  as  brief  as  practicable;  references  shall 
be  made  to  the  pages  of  the  printed  case 
where  the  evidence  relied  on  may  be  found. 

Rule  13.  Cases  and  briefs  shall  be  printed 
plainly  with  black  ink,  on  white  paper,  prop- 
erly paged  at  the  top,  with  a  margin  on  the 
outer  and  inner  edge  of  an  Inch  and  a  half, 
and  with  a  printed  page  seven  Inches  long 
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and  three  and  a  half  Inches  wide,  bound  In 
a  paper  or  cloth  cover,  having  the  title  of 
the  cause  and  designatlou  of  the  brief  print- 
ed in  appropriate  type  on  the  outside;  and 
shall  be  signed  by  the  counsel  preparing  the 
same. 

CHAPTER  III. 

8EBVICB   OF  PAPEBS. 

Rule  14.  Service  of  all  papers  may  be 
made  by  mail,  postage  prepaid,  properly  ad- 
dressed to  the  person  to  be  served:  two 
days  being  allowed  for  transmission  where 
the  route  is  wholly  by  railroad  and  an  addi- 
tional day  for  every  fifty  talles  other  than 
by  railroad. 

Rule  IS.  Every  notice  of  a  motion  shall 
be  served  on  the  opposite  party  at  least 
eight  days  before  the  making  of  the  motion. 

Rule  16.  Three  copies  of  the  printed  case 
shall  be  served  by  the  appellant  or  plaintiff  in 
error  on  the  opposite  party,  at  least  forty 
days  before  the  time  set  for  the  argument. 

Rule  17.  At  least  twenty  days  before  the 
time  set  for  argument  of  the  first  assignment 
of  cases  on  any  calendar,  the  clerk  shall 
send  to  every  attorney  appearing  In  the  caus- 
es on  the  calendar  for  the  term  a  list  of 
such  causes  as  arranged  on.  the  calendar. 
(As  amended  January  11,  1913.) 

Rule  18.  The  brief  of  the  appellant  or 
plaintiff  in  error  shall  be  served  on  the  op- 
posing party  at  least  fifteen  days,  and  that 
of  the  respondent  or  defendant  In  error  at 
least  five  days,  before  the  calling  of  the  cause 
for  argument  Each  party  may  serve  and 
submit  a  supplemental  brief  on  the  argument, 
confined  strictly  to  matter  of  reply;  and  no 
brief  shall  be  served  or  received  except  as 
provided,   unless  permission   be   granted. 

Rule  19.  Before  a  cause  Is  called  for  ar- 
gument the  plaintiff  in  enfer  or  appellant 
shall  file  with  the  clerk  fifteen  copies  of  the 
printed  case,  and  eadi  party  fifteen  copies 
of  his  brief.    (As  amended  April  5,  1911.) 

Rule  20.  Any  cause  on  the  state  calendar 
may  be  put  on  ai^  assignment  by  consent, 
or  when  either  party  has  given  ten  days' 
written  notice  to  the  other  party  before  the 
assignment  has  been  ordered  made  up. 

Rule  21.  The  time  prescribed  by  these 
rules  for  any  act.  except  for  the  making  of 
a  motion  for  a  rehearing,  may  be  enlarged 
by  the  court  for  cause,  on  motion. 

CHAPTER  IV. 

OAtXNDAB    AND    ASSIONMENTS. 

Rule  22.  On  the  August  calendar  shall 
be  placed  all  causes  in  which  the  record  shall 
have  been  filed  before  August  15th,  and  on 
the  January  calendar  all  causes  In  which  the 
record  shall  have  been  filed  before  January 
1st.  Any  case  may  be  placed  upon  the  calen- 
dar or  advanced  for  hearing  at  any  time  in 
which  it  is  shown  that  the  Interests  of  the 
state,  the  people  at  large,  or  of  any  munici- 


pality are  affected,  or  an  important  oonstitn- 
tional  question  is  seriously  raised,  or  an 
extraordinary  exigency  is  Involved,  and  it  is 
further  shown  that  delay  would  be  prejudi- 
cial to  the  accomplishment  of  Justice.  No 
appeal  shall  be  placed  upon  the  calendar  un- 
less the  requirements  of  this  rule  be  compiled 
with,  except  as  provided  in  rule  62.  (As 
amended  January  11,  1913.) 

Rule  23.  Actions  and  proceedings  brought 
under  the  original  jurisdiction  of  this  court, 
commenced  prior  to  either  of  the  dates  fixed 
for  the  filing  of  records  in  the  last  preceding 
section,  shall  be  placed  upon  the  proper  cal- 
endar.   (As  amended  January  11,  1913.) 

Rule  24.  Within  ten  days  after  each  of 
the  dates  named  in  mle  22  for  the  filing  of 
records,  the  clerk  shall  pr^are  and  cause  to 
be  printed  a  calendar,  arranging  all  civil 
causes  by  circuits,  and  placing  first  In  order 
the  circuit  next  succeeding  in  number  to  the 
first  on  the  previous  calendar,  and  arranging 
the  criminal  causes  In  their  order  at  the  foot 
(As  amended  January  11,  1913.) 

Rule  25.  When  a  cause  on  the  state  cal- 
endar shall  have  been  submitted  by  one 
party,  the  adverse  party  may  have  it  put  at 
the  foot  of  any  assignment 

Rule  26.  Cases  on  tlie  calendar  not 
reached  for  argument  during  any  term  shall 
stand  continued  and  be  considered  as  at  the 
head  of  the  next  calendar. 

Rule  27.  In  all  criminal  cases  the  plaintiff 
in  error,  at  least  tjventy  days  before  the  case 
Is  called  for  argument,  shall  serve  upon  the 
Attorney  General  a  statement  of  the  errors 
relied  upon  and  a  copy  of  his  brief;  and  the 
Attorney  General  shall  serve  his  brief  on  the 
attorney  for  the  plaintiff  in  error  at  least 
five  days  before  such  argument 

Rule  28.  The  calendar  causes  shall  be  as- 
signed for  argument  at  such  time  and  In  such 
order  as  the  court  may  direct 

Rule  29.  Not  less  than  twenty  causes  shall 
be  placed  on  each  assignment,  and  the  clerk 
shall,  as  soon  as  practicable  after  an  assign- 
ment shall  have  been  made  up,  transmit  a 
copy  thereof  to  each  attorney  or  firm  of  at- 
torneys appearing  therein. 

CHAPTER  V. 

BUBllISSION     OF    CAUSES. 

Rule  30.  Causes  may  be  submitted  on 
either  OP  both  sides  on  printed  cases  and 
briefs,  seasonably  served  and  filed,  but  the 
court  may,  in  its  discretion,  require  oral 
arguments. 

Rule  31.  If  neither  side  of  a  cause  is  sub- 
mitted or  presented  when  reached  for  argu- 
ment It  will  be  dismissed  or  continued,  In  the 
discretion  of  the  court. 

Rule  32.  When  a  cause  is  submitte<l  or 
presented  by  counsel  for  appellant  or  pla  Intlff 
In  error,  but  not  by  the  opposing  party,  the 
judgment  or  order  appealed  from  may  be 
reversed  as  of  course^  without  argument 
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Rnle  33.  When  a  cause  Is  submitted  or 
presented  by  counsel  for  the  respondent  or 
defendant  In  error,  but  not  by  tbe  opposing 
party,  the  Judgment  or  order  appealed  from 
will  be  affirmed  as  of  course,  without  argu- 
ment 

Rule  34.  Unless  otherwise  specially  or- 
dered, oral  arguments  will  be  limited  as  fol- 
lows: Two  hours  on  each  side  In  causes 
wherein  the  amount  in  controversy,  exclusive 
of  costs,  Is  $5,000  or  over;  one  hour  on  each 
side  In  causes  wherein  tbe  amount  In  con- 
troversy, eicluslve  of  costs.  Is  less  than 
$5,000  and  more  than  |500;  and  one-half 
hour  on  each  side  in  all  other  contested  mat- 
ters. 

Unle  35.  In  felony  cases,  two  counsel  may 
be  heard  for  not  exceeding  two  hours  on  each 
side.  In  all  other  criminal  cases,  but  one 
counsel  may  be  heard  on  each  side  for  not 
exceeding  one  hour,  unless  otherwise  special- 
ly ordered. 

Uule  36.  On  the  first  day  of  each  session 
of  the  court,  the  first  eight  causes  on  the  as- 
signment may  be  peremptorily  called  for  sub- 
mission,  and  an  additional  eight  causes  may 
be  so  called  on  each  succeeding  day  during 
tlie  hearing  of  the  assignment  All  causes 
not  called  on  tbe  day  for  which  they  are  set 
will  be  called  In  their  order  on  succeeding 
days. 

CHAPTER  VL 

MOTIONS. 

Rule  37.  Every  motion  for  a  rehearing 
shall  be  filed  within  thirty  days  after  the 
decision,  and  the  clerk  shall  retain  the  pa- 
pers till  the  expiration  of  such  period,  un- 
less all  parties  interested  consent  to  sooner 
remit  the  8am& 

Rule  38.  The  papers  in  any  cause  wherein 
a  motion  for  a  rehearing  la  made  shall  be  re- 
tained until  tbe  motion  shall  have  been  dis- 
posed of. 

Rule  39.  A  motion  for  a  rehearing  shall 
not  be  argued  orally,  but  shall  be  submitted 
on  printed  arguments,  of  which  fifteen  copies 
shall  be  furnished  to  the  clerk.  (As  amended 
January  11,  1913.) 

Rule  40.  The  printed  arguments  in  sup- 
port of  the  motion  shall  be  served  and  filed 
within  forty  days  after  the  decision,  and  In 
default  thereof  the  motion  shall  be  deemed 
to  have  been  waived.  (As  amended  July  1, 
1913.) 

Rule  41.  The  printed  arguments  in  op- 
position to  the  motion  shall  be  served  and 
filed  within  fifty  days  after  the  decision,  at 
which  date  the  motion  shall  be  deemed  to 
have  been  submitted.  (As  amended  July  1, 
1913.) 

Rule  42.  No  motion  as  to  any  final  deter- 
mination made  by  the  court,  except  a  motion 
to  correct  mistakes  in  the  record^ of  this 
court,  will  be  heard  unless  made'  within 
thirty  days  after  such  determination. 


Rule  43.  Motions  will  be  heard  before  the 
call  of  the  calendar  on  Tuesdays  and  Fridays 
during  the  sessions  of  the  court.  Motions 
noticed  for  a  day  when  the  court  shall  not 
be  In  session  will  be  heard  on  the  first  mo- 
tion day  thereafter. 

Rule  43a.  In  divorce  actions  pending  in 
this  court  on  appeal  perfected  after  July  1, 
1910,  no  allowances  for  suit  money,  counsel 
fees,  or  disbursements  in  this  court,  nor  for 
temporary  alimony  or  maintenance  of  the 
wife  or  children  during  the  pendency  of  the 
appeal  will  be  made  in  this  court. 

Such  allowances,  if  made  at  all,  shall  be 
made  by  the  proper  trial  court  upon  motl<m 
made  and  decided  after  the  entry  of  the 
order  or 'judgment  appealed  from  and  prior 
to  the  return  of  the  record  to  this  court. 
Provided,  that  If  such  allowance  be  ordered 
before  the  appeal  Is  taken  such  order  shall 
be  conditioned  upon  the  taking  of  the  ap- 
I)eal  and  shall  be  without  effect  unless  and 
until  the  appeal  be  perfected.  (Adopted  April 
26,  1910.) 


CHAPTER  Vlt 
Costs  and  Peuvalties. 

Rnle  44.  No  costs  shall  be  taxed  for 
printing  any  case,  supplemental  case,  or 
brief  unless  these  rules  shall  have  been  com- 
plied with. 

Rule  45.  No  costs  of  printing  shall  be  al- 
lowed for  any  brief  containing  a  manifest 
mlscltation  of  authority  or  a  palpably  mis- 
leading quotation  from  any  opinion  or  text- 
book, not  corrected  by  the  author  before 
submission  of  the  cause. 

Rule  40.  When  either  case  or  brief  is  not 
served  within  the  time  and  In  the  manner 
required  by  tliese  rules  the  opposite  party, 
if  not  in  default,  shall  be  entitled  to  a  con- 
tinuance for  the  term  with  $25  costs,  or  tbe 
court  may  direct  the  cause  to  stand  for  argu- 
ment and  charge  the  penalty  named  to  the 
defaulting  party,  by  denying  costs  to  that 
amount  in  case  such  party  prevails,  and  add- 
ing it  to  the  other  costs  if  such  party  does 
not  prevail. 

Rule  47.  When  a  party  fails  to  procure 
and  file  the  proper  return,  the  opposing  party 
may  move  to  dismiss  the  writ  or  tbe  appeal, 
with  taxable  costs,  Including  attorney's  fees 
of  $25.  In  case  such  motion  be  made  during 
a  recess  of  the  court  the  Chief  Justice  may 
make  the  prefer  order  or  Judgment  thereon 
with  tbe  same  effect  as  If  made  by  the  court 
In  session.    (As  amended  October  2,  1917.) 

Rule  48.  "When  a  proper  return  shall  have 
been  filed  before  the  final  determination  of 
a  motion  to  dismiss  for  want  of  such  return, 
the  motion  may  be  denied  upon  payment  of 
costs  by  the  opposite  party,  in  the  discretion 
of  the  court,  not  exceeding  $25. 

Rule  49.    When  a  supplemental  return  Is 
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ordered  upon  application  of  a  party,  and  the 
defect  In  the  original  return  la  attributable 
to  the  fault  of  the  opposing  party,  the  court 
may.  In  its  discretion,  order  costs  to  be  paid 
to  the  moving  party,  not  exceeding  $23; 
payment  to  be  enforced  as  directed. 

Rule  50.  No  costs  shall  be  taxed  for  print- 
ing any  brief  containing  matter  disrespect- 
ful to  this  court  or  the  trial  court,  or  to  op- 
posing counsel;  and  the  court  will  not  con- 
alder  such  a  brief,  and  of  its  own  motion 
win  strike  it  from  the  flies. 

Rule  51.  If  au  attorney.  In  addressing  the 
court,  induigea  In  language  disrespectful  to 
this  court  or  to  the  trial  court,  or  to  the  op- 
posing counsel  or  party,  be  will  be  prohibited 
from  further  addressing  the  court  In  the 
cause,  without  prejudice  to  any  other  pro- 
ceeding to  Inflict  punishment  for  such  mis- 
conduct 

Rule  52.  When  a  motion  for  a  rehearing, 
or  a  motion  In  the  nature  of  a  motion  for  a 
rehearing.  Is  denied,  costs  will  be  allowed 
to  the  prevailing  party,  consisting  of  clerk's 
fees,  necessary  disbursements,  and  an  at- 
torney's fee,  to  be  fixed  in  view  of  the  facts 
and  circumstances  of  each  case,  but  not  to 
exceed  the  sum  of  |25. 

Rule  53.  When  It  shall  be  necessary  on  a 
motion  for  a  rehearing  to  examine  any  ques- 
tion not  theretofore  presented  in  the  briefs, 
or  to  examine  further  any  question  thereto- 
fore presented,  aud  the  motion  be  denied,  the 
attorney's  fee  of  the  prevailing  party  shall 
not  exceed  $10,  unless  a  question  of  more 
than  ordinary  difficulty  be  presented. 

CHAPTER  Vril. 

MI8CELT.AKE0US. 

Rule  54.  Attorneys  aud  guardians  ad 
litem,  appointed  by  the  court  below,  will  be 
deemed  to  continue  in  service  until  the  con- 
trary appears. 

Rule  55.  All  causes  which  have  been  p  nd- 
Ing  in  this  court  for  two  years,  wherein  no 
record  has  been  flled,  may  be  dismissed  with 
out  notice,  upon  payment  of  the  clerk's  fees. 

Rule  56.  No  record  shall  be  flled  unless 
the  same  be  accompanied  by  a  deposit  of 
$10  with  the  clerk,  to  be  applied  on  his  fees, 
the  same  to  be  recovered  from  the  opposing 
party  if  appellant  prevails  on  appeal,  and  to 
be  credited  to  him  on  the  judgment  If  the 
opposing  party  prevails. 

Rule  57.  The  appellant  shall  have  the 
right  to  open  and  close  the  argument  In  all 
cases,  whether  legal  or  equitable. 

Rule  58.  When  a  judgment  is  reversed, 
the  cause,  if  tried  by  the  court,  will  ordi- 


narily be  remanded  for  final  Judgment,  and 
If  tried  before  a  Jury,  for  a  new  trial;  but  If 
It  appear  In  a  Jury  cause  that  there  has  been 
a  full  trial  and  that  justice  will  be  best  sub- 
served by  the  direction  of  a  judgement,  the 
cause  will  be  remanded  for  final  disposition 
according  to  the  right  of  the  matter,  whether 
such  judgment  will  have  the  formal  verdict 
of  a  Jury  as  a  basis  therefor  or  not. 

Rule  59.  Upon  a  continuance  for  favor, 
the  opposing  party  shall  be  entitled  to  costs, 
uot  exceeding  $25,  unless  such  continuance 
shall  have  been  made  necessary  through  the 
fault  of  such  party,  in  which  case  such 
party  may  be  denied  costs,  aitd  costs  may  be 
imposed  on  him,  in  the  court's  discretion,  for 
the  benefit  of  the  moving  party,  not  exceed- 
ing $25. 

Rule  60.  For  Infraction  of  any  of  the  rules 
of  this  court,  for  which  no  penaltji  is  express- 
ly provided,  the  offending  party  may  be 
mulcted  in  costs.  In  the  court's  discretion, 
for  the  benefit  of  the  opposing  party-. 

Rule  61.  If  through  mistake,  inadvertence, 
or  excusable  neglect  the  appeal  shall  not 
have  been  perfected,  or  the  bill  of  exceptions 
be  not  properly  certified  so  as  to  permit  a 
decision  of  the  questions  presented  for  re- 
view, the  appellant  will  be  given  reasonable 
opportunity  to  correct  the  error,  on  such 
terms  as  may  be  Just 

Rule  62.  Where,  through  mistake.  Inad- 
vertence, or  excusable  neglect,  the  return  up- 
on appeal  In  any  cause  shall  not  be  filed 
within  the  time  limited  by  section  22  of 
these'  rulea,  the  court  may,  upon  motion  no- 
ticed for  hearing  -on  the  first  day  of  the 
term,  place  the  cause  on  the  calendar,  on 
such  terms  as  may  be  Just  (Adopted  Janu- 
ary 11,  1913.) 

Rule  63.  All  maps,-  exhibits,  or  models 
constructed  or  intended  for  the  mere  purpose 
of  Illustrating  the  Issues  in  any  action  or 
proceeding  pending  In  this  court  shall  be 
placed  free  of  expense  in  the  custody  of 
Its  derk  prior  to  the  case  being  set  down 
for  arguni^it  and,  without  expense  to  such 
clerk,  taken  away  within  thirty  days  after 
the  expiration  of  the  time  for  retention  of 
the  record  in  this  court,  and  ta  default  there- 
of the  same  shall  be  turned  over  to  the  ofii- 
cer  of  the  court  for  destruction  or  other  per- 
manent diqwsitlon.    (Adopted  May  2,  1911.) 

Rule  64.  In  cases  where  the  order  or 
Judgment  Is  affirmed  opinions  will  not  here- 
after be  written  unless  the  questions  involv- 
ed be  deemed  by  this  court  of  such  special 
importance  or  difficulty  us  to  demand  treat- 
ment in  an  opinion.    (Adopted  May  18,  1915.) 
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RULE  I. 

PAPEBS    FILED. 

Section  1.  All  tbe  pleadings  and  other 
papers  in  any  action,  and  copies  tliereof, 
shall  be  fairly  and  legibly  written  or  printed 
on  substantial  paper  and  shall  have  Indorsed 
thereon  the  title  of  the  action  and  character 
of  the  paper,  and  If  not  so  written  or  printed 
and  indorsed,  the  cleric  shall  refuse  to  file  the 
same,  and  the  opposite  party  need  not  re- 
ceive It;  or  If  filed,  the  same  may  be  stricken 
ont.  The  clerk  shall  file  all  papers  in  every 
action  or  proceeding,  with  the  date  of  filing 
Indorsed  thereon. 

Section  2.  The  clerk  shall  not  permit  any 
paper  filed  in  his  office  to  be  taken  therefrom 
unless  upon  written  order  of  a  Judge  of  the 
court.  Tbe  clerk  shall  take  a  written  receipt 
for  all  papers  so  taken  and  preserve  the 
same  until  snch  papers  are  returned.  Papeni 
BO  taken  shall  be  returned  at  once  upon  re- 
quest of  the  clerk  or  presiding  judge,  and  no 
paper  shall  be  kept  longer  than  ten  days. 
If  any  paper  Is  not  returned  to  the  clerk 
within  tax  days  the  person  retaining  the 
paper  shall  not  be  permitted  to  take  any  other 
paper  from  the  ofSce  of  the  clerk  until  such 
paper  shall  have  been  returned.  All  papers 
In  causes  on  the  calendar  shall  be  returned 
to  the  clerk  at  least  one  day  before  tbe  open- 
ing of  the  term,  and  no  paper  In  any  cause 
shall  be  taken  from  the  court  bouse  during 
tbe  trial  of  such  cause  except  upon  written 
order  of  the  presiding  judge. 

RULE  II. 

OPENine    AHD    AOJOnBRIRO    COtTBT. 

Section  1.  Tbe  court  shall  be  opened  on 
tbe  first  day  of  each  term  by  proclamation 
of  tbe  sheriff  in  tbe  following  words: 

•'Hear  ye !    Hear  ye !    Hear  y« !    The  circuit 

court  for  tbe  county  of  is  now  open. 

All  persons  having  basiness  before  the  same 
may  now  give  their  attention  and  tbey  shall 
be  heard.  Silence  is  commanded  on  pain  of 
imprisonment." 

Section  2.  Each  morning  and  afternoon 
session  thereafter  shall  be  opened  by  procla- 
mation of  the  sheriff  in  the  following  words: 

"The  circuit  court  of  the  county  of is 

now  open.     Silence  is  commanded." 

Section  3.  Tbe  following  words  shall  be 
used  to  adjourn  court: 

"Hear  ye  I  Hear  ye!  Hear  ye!  The  court 
is  DOW  adjourned  without  day  (or  to  the  time 
fixed    by    tbe   court)." 


RULE  III. 


CALERDAB. 

Section  1.    The  clerk  shall  prepare  a  cal- ' 
endar    for   each    term    in    accordance   with 
section  'i^6,  Statutes  of  1898,  In  the  follow- 
ing order: 

1.  Criminal  cases. 

2.  Issues  of  fact  to  be  tried  by  a  jury. 

S.  Issues  of  fact  to  be  tried  by  tbe  court. 
4.  Issues  of  law. 

Section  2.  No  action  shall  be  placed  upon 
snch  calendar  unless  a  proper  note  of  Issue 
has  been  filed  therein  as  required  by  section 
2815,  Statutes  of  1898. 

Section  3.  The  clerk  shall  not  receive  or 
file  any  note'  of  issue  In  any  cause,  or  place 
any  cause  upon  the  calendar,  unless  the 
state  tax  and  two  dollars  clerk's  fees  shall 
have  been  paid  and  all  the  pleadings  which 
have  been  served  In  the  cause,  or  copies 
thereof,  shall  have  been  filed  In  the  office 
of  the  clerk. 

Section  4.  All  motions  to  correct  the  cal- 
endar or  to  strike  causes  therefrom  shall 
be  made  on  the  first  day  of  the  term  Immed- 
iately after  the  calling  of  the  calendar.  Any 
case  In  which  notice  of  trial  shall  have  been 
served  at  least  ten  days  before  the  term  pur- 
suant to  section  2845.  Statutes  of  1898,  may, 
upon  motion  of  either  party,  be  placed  at 
the  foot  of  the  proper  class  of  actions  on 
tbe  calendar  prepared  by  the  clerk.  Such 
case  will  not  be  advanced  to  the  place  to 
which  It  would  have  been  entitled  had  the 
note  of  issue  been  filed,  ns  required  by  sec- 
tion 2845,  Statutes  of  1898. 

Section  5.  When  the  calendar  for  any  term 
shall  have  been  printed,  a  copy  thereof  shall 
be  mailed  or  delivered  to  the  presiding  judge 
and  to  the  reporter  and  to  each  attorney  ap- 
pearing: thereon  in  any  case,  at  least  four 
days  before  the  term. 

RULE  IV. 

ORDF.B   OF  Bt'SrNE.SS  15    COOBT. 

Section  1.  On  "the  opening  of  court,  on  the 
first  day  of  even'  general  terra  thereof,  the 
court  shall  call  all  actions  on  the  calendar 
for  the  puri)o<>e  of  determining  which  are 
for  trial  at  such  term,  and  they  shall  be  to 
marked  on  the  calendar. 

Section  2.  After  calling  the  calendar  the 
court  shall  attend  to  ex  parte  business,  and 
shall  hear  all  motions.  Interlocutory  proceed- 
ings, and  demurrers,  In  causes  on  the  calen- 
dar properly  triable  ou  tbe  merits  at  that 
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term,  giving  precedence  to  such  as  relate 
to  actions  for  trial  bj  Jury. 

Section  3.  At  the  opening  of  the  court 
on  the  first  day  of  the  term,  unless  other- 
wise ordered  or  provided  by  law,  the  Jury 
shall  be  called,  and  the  trial  of  all  jury  caus- 
es shall  be  proceeded  with  until  all  are  com- 
pleted, without  other  Interruption  than  such 
as  is  provided  for  by  these  rules. 

Section  4.  The  criminal  cases  and  the 
first  six  civil  cases  for  trial  by  Jury  sfaall 
be  subject  to  call  for  trial  upon  the  first  day 
of  the  term.  The  clerk  shall  each  day  make 
up  the  following  day's  calendar,  upon  which 
he  shall  place  such  cases  as  the  presiding 
Judge  shall  direct  and  which,  unless  other- 
wise directed  by  the  court,  shall  be  called 
for  trial  in  their  order. 

Section  5.  Unless,  for  cause  shown,  the 
court  shall  otherwise  order,  the  criminal  cal- 
endar will  be  taken  up  the  first  day  of  the 
term  and  disposed  of  before  any  civil  issues 
are  tried.  It  shall  be  the  duty  of  the  district 
attorney,  at  least  ten  days  before  each  gen- 
eral term  of  the  court  In  their  respective 
counties,  to  Inform  persons  In  -confinement 
awaiting  trial  of  the  existence  of  this  rule 
and  at  the  same  time  to  inform  such  persons 
of  their  right  to  counsel  and  to  compulsory 
process  to  procure  the  attendance  of  wit- 
nesses. 

Section  6.  No  action  will  be  allowed  to 
go  to  the  foot  of  the  calendar  nor  be  set 
down  for  a  particular  day,  unless  the  court 
80  orders,  upon  application;  and  when  any 
action  is  so  set  down  by  order  of  court,  It 
shall  have  precedence  of  other  cases  not  on 
trial. 

Section  7.  All  applications  to  the  court 
for  orders  or  Judgments,  whether  ex  parte 
or  otherwise,  shall  be  publicly  announced 
by  the  attorney  making  the  application,  and 
the  clerk  shall  enter  a  brief  statement  there- 
of, with  the  action  of  the  court  thereon,  In 
his  minute  Iwok,  and  no  such  order  shall 
be  operative  unless  such  statement  shall  be 
then  and  there  so  entered,  or  unless  the  or- 
der shall  be  reduced  to  writing  and  prop- 
erly signed  as  a  court  order. 

RULE  V. 

ATTOBNETS— OATHS,   8UBSTITl'TI0N8   AND  STIP- 
TTLATIONS. 

Section  1.  No  order  for  the  substitution 
of  an  attorney  for  a  party  -shall  be  granted, 
unless  upon  consent  in  writing  signed  by 
sucli  party  and  his  attorney;  or  for  cause 
sliown  on  due  notice  to  the  court  or  presiding 
Judge,  and  upon  such  terms  as  shall  be  Just. 

Section  2.  No  agreement,  stipulation  or 
consent,  between  the  parties  or  their  attor- 
neys, In  respect  to  the  procoedings  In  the 
action,  shall  be  considered  bluding  or  oblig- 
atory, unless  the  same  shall  be  reduced 
to  the  form   of  an   order  by  consent,   and 


be  entered,  or  unless  the  evidence  thereof 
shall  be  In  writing,  subscribed  by  the  party 
against  whom  the  same  shall  be  alleged, 
or  by  his  attorney. 

RULE  VI. 

BLANK   PBOCESS    FOR   ATTOBNETS. 

The  blank  process  and  seals  which,  by  sec- 
tion 2501,  Statutes  of  1808,  the  clerks  of 
the  several  courts  of  record  may  deliver  to 
any  attorney  of  their  respective  courts,  ai-e 
declared  to  be  any  and  all  process,  whether 
mesne,  Intermediate,  Interlocutory  or  final, 
which  may  be  requisite  for  the  prosecution 
of  or  the  carrying  on  any  action  in  sucli 
court,  or  the  enforcement  of  any  order  or 
judgment  therein.  All  process,  so  delivered 
to  any  attorney,  shall  be  signed  by  the  clerk 
officially  and  have  the  seal  of  the  court  im- 
pressed thereon,  which  process  may  be  filled 
up  by  any  attorney,  and  have  the  same  force 
and  effect  as  if  the  same  were  issued  and 
filled  up  by  the  clerk;  and  the  fees  of  the 
clerk  for  all  such  process  shall  be  paid  and 
taxed  as  provided  by  law. 

RULE  VII. 

ABBEST   AND   BAII,. 

The  Sheriff  to  whom  an  order  of  arrest 
has  been  delivered  to  be  executed  shall  re- 
turn to  the  plaintiff's  attorney  the  affidavit 
on  which  the  order  of  arrest  was  granted, 
and  such  order,  within  ten  days  after  the 
arrest;  and  the  plaintiff  or  attorney,  by 
whom  the  order  of  arrest  is  subscribed,  shall 
file  such  affidavit  and  order,  with  the  sher- 
iffs return  Indorsed,  with  the  clerk,  witbio 
five  days  after  the  same  sbail  have  been  re- 
turned to  him. 

RT)LB  VIII; 

AFFEABANCE. 

Service  of  notice  of  appearance  or  retainer 
generally,  by  an  attorney  for  the  defendant 
shall  In  all  cases  be  deemed  an  appearance. 
And  the  plaintiff,  on  filing  such  notice  at 
any  time  thereafter,  may  have  the  appear- 
ance of  the  defendant  entered  as  of  the  time 
when  such  notice  was  served. 


RULE  IX. 

GT7ABDIANS    AD   LITEU. 

Section  1.  No  person  except  the  general 
guardian  shall  be  appointed  guardian  ad  li- 
tem  of  any  infant  or  other  person  incapable 
of  prosecuting  for  himself,  if  a  plaintiff,  un- 
less for  good  cause  shown.  Nor  shall  any 
person  be  so  appointed  who  is  not  of  ability 
to  pay  to  such  infant  or  other  person  any 
damages  which  may  be  sustained  by  reason 
of  negligence  or  misconduct  in  the  prosecu- 
tion or  defense  of  the  action,  or  who  is  not 
fully  competent  to  understand  and  protect 
the  rights  of  such  Infant  or  other  person,  or 
who  has  any  Interest  or  feeling  adverse  to 
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the  ward's  Interests,  or  who  is  connected  in 
boslneos  witli  tlie  attorney  or  counsel  of 
the  adverse  party. 

Section  2.  Ko  person,  unless  be  be  an 
attorney  or  other  officer  of  the  court  shall 
be  appointed  sucb  guardian  ad  litem  If  sudi 
infant  or  other  person  be  a  defendant. 

RULE  X. 

nUMBEBINO   F0I.I08. 

Every  pleading,  motion,  -affidaTtt,  case, 
or  bill  of  exceptions,  when  exceeding  five 
folios  In  length,  shall  have  each  folio  marked 
on  the  margin  in  distinct,  consecutive  num- 
bers: and  all  copies,  either  for  the  parties 
or  the  court,  shall  In  like  manner  be  number- 
ed or  marked  in  the  margin,  so  as  to  conform 
to  the  original  draft  or  entry,  and  to  each 
other,  and  any  copy  served  which  shall  not 
be  so  numbered  and  marked  may  be  returned 
within  a  reasonable  time  for  tliat  reason,  and 
when  so  returned  shall  have  no  force  wliat- 
ever. 

RULE  XI. 

MOTIONS   AI7D   OBDKBS. 

Section  1.  All  motions  shall  be  brought 
to  hearing  before  the  com-t  or  a  Judge,  on 
a  notice  or  order  to  show  cause  pursuant 
to  section  2817,  Statutes  of  1898.  Such  notice 
of  motion  or  order  to  show  cause  shall  brief- 
ly state  the  nature  of  the  order  or  relief  ap- 
plied for,  and  if  notice  of  motion  or  order 
to  show  cause  be  for  Irregularity,  It  shall 
specify  particularly  the  Irregularities  com- 
plained of. 

Section  2.  Copies  of  all  records,  affidavits 
and  other  papers  upon  which  a  motion  or 
order  to  show  cause  Is  founded,  except  such 
as  have  been  previously  filed  or  served  in  the 
same  action  or  proceeding,  shall  be  served 
with  the  notice  thereof  or  the  order  to  show 
cause,  and  shall  be  jP.ilnly  referred  to  there- 
in. Papers  already  filed  or  served  shall  be 
referred  to  as  papers,  documents,  etc.,  there- 
tofore filed  or  served  in  the  action.  The 
moving  party,  by  consent  of  the  court  and 
If  the  interests  of  Justice  demand,  may  be 
allowed  to  present  upon  the  hearing,  records, 
affidavits  or  other  papers,  not  served  with 
the  motion  papers,  but  only  upon  condition 
that  opposing  counsel  be  given  reasonable 
time  In  which  to  meet  such  additional  proofs, 
should  request  therefor  be  made. 

Section  3.  If  the  adverse  party  shall 
not  appear  to  oppose,  the  court  or  Judge, 
on  proof  of  due  service  of  the  notice  of  mo- 
tion or  order  to  show  cause  and  papers  re- 
quired to  be  served,  may  grant  the  order  or 
relief  tnoVed  for;  and  if  the  party  making 
the  motion  or  procuring  the  order  to  show 
cause  shall  not  appear  to  prosecute  the  same, 
such  court  or  Judge  may  dismiss  or  dejiy  it. 

Section  4.  Either  party  may,  in  vacation 
or  in  term  time^  file  with  the  clerk  a  motion 


for  an  order  to  be  applied  for  at  a  time  fixed 
in  the  motion  and  serve  a  copy  therepf  on 
the  adverse  party,  or  hla  attorney,  at  least 
ten  days  before  the  time  specified  for  mak- 
ing such  application.  After  the  motion  lias 
been  so  filed  and  served,  eittier  party  may 
proceed  to  take  depositions,  on  notice,  to 
be  read  and  used  on  tlie  hearing  of  such  mo- 
tion. 

Section  5.  Bz  parte  affldavlta  may  be 
filed  and  read  in  support  of  a  motion  or 
order;  but  no  deposition  shall  be  used  on 
such  motion  unless  taken  on  notice  to  the  op- 
posite party,  in  the  manner  provided  for  by 
jtatnte,  unless  waived  by  the  adverse  party 
or  his  attorney. 

Section  6.  All  orders  of  the  court  or  a 
judge,  whetJier  granted  ex  parte,  by  default 
or  otherwise,  shall  briefly  refer  to  all  the 
records,  petitions,  affidavits  and  other  papers 
read  or  used  by  either  party  upon  the  ap- 
plication for  the  order. 


RUIiB  XIL 

Tlin  rOB  COMPLYING   WITH  0BDER8. 

Section  1.  In  all  cases  when  a  motion 
ahall  be  granted  on  payment  of  costs  or  on 
the  performance  of  any  condition,  or  the  do- 
ing of  any  act,  or  when  the  order  shall  re- 
quire such  payment  or  performance  or  do- 
ing such  act,  the  party  whose  duty  It  shall 
be  to  comply  therewith  shall  do  so  within 
twenty  days  from  the  time  of  the  service  of 
notice  of  sacb  order,  unless  a  different  time 
Is  prescribed  in  sucb  order.  Provided  that 
when  such  order  shall  permit  the  service  of 
further  pleadings,  on  payment  of  terms,  the 
service  of  any  such  pleading  shall  be  of  no 
effect  for  any  purpose  until  such  terms  are 
paid.  When  costs  are  directed  to  be  paid, 
such  costs  shall  be  paid  within  fifteen  days 
after  they  shall  have  been  taxed  on  notice, 
unless  a  different  time  Is  prescribed  by  the 
order. 

Section  2.  When  an  order  directs  an  a«t 
to  be  performed  instanter,  it  shall  be  per- 
formed before  the  expiration  of  the  day  on 
which  the  order  was  made. 

Section  3.  This  rule  shall  be  regarded  as 
subordinate  to  any  other  of  these  rules  which 
prescribes  time,  terms  or  conditions  for  mak- 
ing any  payment,  doing  any  act,  or  comply- 
ing with  any  conditions  in  reference  to  aqy 
matter  or  thing  specified  in  such  other  rule. 

RULE  XIII. 

AFFIDAVIT    AS    TO    ADVICE    OF    COUNSEL. 

Whenever  it  shall  be  necessary  In  any 
petition  or  affidavit  to  swear  to  the  advice 
of  counsel,  a  party  shall,  in  addition  to  what 
has  usually  been  required,  swear  that  he  h.is 
fully  and  fairly  stated  the  case  to  his  coun- 
sel, and  shall  give  the  name  and  place  of  resi- 
dence of  sucb  counseL 
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RULE  XIV. 

IIATTEB  IH  ABATEMENT. 

Section  1.  Whenever  any  matter  In  abate- 
ment of  any  action  Is  set  up  In  the  answer, 
which  involTea  the  finding  of  any  fact,  the 
court  shall  direct  that  the  same  be  found  by 
a  special  verdict  of  a  Jury,  unlew  a  trial  by 
jury  be  waived  as  provided  by  law,  or  unless 
the  Issues  of  fact  in  the  same  action  are  such 
as  are  properly  triable  by  the  court;  and 
when  there  is  any  other  issue,  of  fact  in  the 
action,  the  same  may,  in  the  discretion  of  the 
court,  l>e  submitted  to  the  same  Jury  at  the 
same  time;  otherwise  the  issue  In  abatement 
shall  first  be  tried. 

Section  2.  When  the  issues  of  fact  are 
properly  triable  by  the  court,  any  question 
of  fact  involved  In  the  matter  In  abatement 
may  be  passed  upon  by  the  court  at  the 
same  time  as  the  other  issues  of  fact 

Section  3.  If  the  other  Issues  of  fact  in 
the  action  be  of  such  a  nature  that  the  court 
may  direct  a  reference  pursuant  to  the  pro- 
visions of  section  2864,  Statutes  of  1808,  the 
court  may,  upon  its  own  motion  or  upon  the 
application  of  either  party,  order  such  refer- 
ence, but  no  proceedings  shall  be  had  on  such 
reference  until  the  matter  in  abatement  has 
been  tried  and  found  for  the  plaintiff. 


RULE  XV. 

TENDKR    AND    PATltENT    OF    UONET   IIT    COURT. 

Section  1.  AVfaen  in  any  action  on  contract 
for  the  payment  of  money,  tender  of  pay- 
ment of  any  sum  before  action  as  the  whole 
sum  due  thereon  shall  be  pleaded,  as  well  as 
where  such  tender  shall  be  made  after  action 
brou^t,  with  the  costs  of  the  action  Incurred 
up  to  the  time  of  making  the  same,  the  party 
making  such  tender  shall,  if  the  same  be  not 
sooner  accepted  and  paid,  pay  the  same  into 
co'Urt  within  five  days  after  the  service  of 
the  pleading  alleging  the  same,  or  within 
iv«  days  after  the  same  shall  have  been 
made,  if  made  after  action  commenced,  and 
beloTe  the  action  shall  come  on  to  be  tried, 
and  deliver  to  the  opposite  party  or  his  at- 
torney, within  the  time  aforesaid,  a  certifi- 
cate of  such  clerk,  under  the  seal  of  the  court, 
stating  the  amount  thereof,  the  time  when 
brought  into  court,  the  title  of  the  action, 
apd  by  what  party  and  under  what  plead- 
ing, or  on  what  account,  the  sam.e  has  been 
so  brought  In,  or  he  shall  be  deprived  of  all 
benefit  or  advantage  of  such  tender,  and  the 
action  shall  proceed  as  If  no  tender  had  been 
made. 

Section  2.  Such  certificate,  before  being 
delivered,  shall  be  reeorded  In  the  minute 
book  of  the  court,  nnd  an  in<lorsenient  be 
mode  thereon,  stating  the  volume  and  page 
where  the  same  is  so  reeorded.  Payment  of 
money  Into  court  under  this  rule  shall  have 
the  same  effect,  and  the  rights  of  the  parties 


in  respect  thereto  shall  be  the  same  as  here- 
tofore practiced  and  declared  where  money 
has  been  paid  Into  court  under  a  common 
rule  or  under  a  Judge's  order. 

Section  3.  Whenever  an  order  shall  have 
been  made  In  any  action  or  proceeding  for 
the  deposit  of  any  property  with  the  clerk 
of  the  court,  or  whenever  any  party  thereto 
shall  be  entitled  ^7  law  to  deposit  any  prop- 
erty with  him,  such  clerk  shall  make  out  and 
record  in  the  minute  book  a  certificate  of  the 
fact  of  such  deposit,  describing  the  property 
and  stating  the  date  of  such  deposit,  by 
whom  made,  and  under  what  order  or  for 
what  purpose,  and  shall  deliver  inch  oertifl-  ' 
cate  to  the  party  making  the  same  with  the 
volume  and  the  page  of  the  record  thereof 
indorsed  thereon. 

RULE  XVI. 

BILLS  OF  PABTICULAB8. 

Whenever  an  order  shall  be  obtained  for 
a  further  account  or  bill  of  particulars  under 
section  2072,  Statutes  of  1808,  such  order 
may  contain  such  modification  of  the  time 
for  service  of  answer,  demurrer  or  reply  as 
Kie  granting  of  the  order  shall,  In  the  opiuion 
of  the  Judge,  render  necessary. 

RULE  XVIL 

COMMISSIONS    TO    TAKE    DEPOSITIONS    OUT    OF 
TUB  STATE. 

Section  1.  In  giving  the  residence  of  each 
commissioner  and  witness  named  pursuant 
to  section  4114,  Statutes  of  1808,  the  party 
naming  him  shall  give  not  only  the  state  and 
county,  but  the  particular  town,  city  or  vil- 
lage, together  with  the  street  and  number,  If 
any.  If  specific  objection  be  made,  no  com- 
mission shall  issue  to  any  person  named  as 
commissioner  by  either  Darty,  unless  bis  res- 
idence be  stated  as  herein  required.  If  prop- 
er objection  be  made  before  the  commi.xsion 
issue,  the  neglect  or  omission  to  so  state  the 
residence  of  any  witness  shall  be  suflicieut 
ground  to  exclude  the  testimony  of  such  wit- 
ness. 

Section  2.  The  proper  party  may  file  and 
serve  objections  to  the  issuing  of  the  com- 
ml-ssion  and  either  party  may  file  and  serve 
objections  to  the  competency  of  any  witness 
named  by  the  opposing  part.v. 

Section  3.  The  clerk  shall  transmit  such 
commission  by  mall  or  express,  prepaying 
the  charges  therefor,  which  the  clerk  shall 
charge  to  and  collect  from  the  moving  party. 

Section  4.  At  the  time  and  place  fixed  for 
executing  the  commission  the  commissioner 
or  comnilssioiierj  shall  proceed  to  execute 
such  coninilssion  in  accordance  with  section 
4114,  Statutes  of  1898,  and  sections  4.  5  and 
C  of  this  rule,  copies  whereof  shall  be  trans- 
mitted with  the  commission  for  their  In.strnc- 
tion.     If  either  of  the  commissioners  shQll 
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not  attend  at  the  time  and  place  so  fixed,  the 
otlier  may  proceed  to  execute  the  eaine  with 
like  effect  as  if  both  were  present;  but  he 
must  cvrtlfy  In  bis  return  that  the  couimis- 
siouer  no  absent  had  due  notice  of  the 
tiuae  and  place  of  executing  the  same  and 
that  be  failed  to  attend  pursuant  thereto. 

Section  5.  The  commissioner  or  com- 
missioners shell  proceed  to  execute  the  same 
as  follows:  Tkp  commissioners,  or  one  of 
them,  Eliall  publicly  administer  an  oath  or 
aCBrmation  to  each  witness .  named  In  the 
commission  that  the  answers  which  he  shall 
make  to  each  of  the  interrogatories  pro- 
pounded to  him  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.  Each  in- 
terrogatory, direct  and  cross,  shall  be  pro- 
pounded to  him  and  his  answer  thereto  be 
correctly  reduced  to  writing,  and  with  any 
exhibit  thereto  be  annexed  to  and  returned 
with  the  commission.  Each  witness  shall 
subscribe  his  name  at  the  end  of  his  answers 
to  the  interrogatories,  and  the  commissioner 
or  commissioners  shall  subscribe  bis  or  their 
names  at  the  foot  of  each  page  of  the  testi- 
mony. If  any  exhibit  is  produced  and  proved 
•r  referred  to  in  the  answer  of  any  witness, 
it  shall  be  marked  as  an  exhibit  by  some 
conrenient  designation,  either  by  letter  or 
number,  by  the  commissioners,  or  one  of 
them,  and  be  referred  to  in  the  testimony  of 
the  witness,  and  shall  be  annexed  to  and  re- 
turned with  the  deposition.  If  the  paper  be 
a  record  or  other  document  not  in  the  control 
of  the  party  or  the  commissioner,  it  shall  be 
sufficient  to  annex  a  copy,  stated  by  the  wit- 
ness in  his  answers  to  be  a  true  copy  there- 
of. The  commissioner  or  commissioners 
shall  certify  In  their  return  that  each  wit- 
ness, before  giving  bis  evidence,  was  duly 
sworn  or  affirmed,  and  shall  also  state  the 
time  when  the  testimony  was  taken.  The 
retiurn  of  the  commlsBloner  or  commissioners 
shall  be  indorsed  on  the  commission.  ' 

Section  &  The  proper  commissioner  shall 
enclose  the  answers  to  all  the  interrogatories 
and  exhibits  thereto  in  a  suitable  envelope, 
which  shall  be  properly  sealed,  and  direct 
the  same  to  the  clerk  of  the  court  from 
which  the  commission  issued,  at  his  place  of 
office,  with  the  title  of  the  action  indorsed 
thereon,  and  the  package  shall  be  immediate- 
ly transmitted  to  him  by  mail  or  express,  the 
expense  thereof  to  lie  returned  and  collected 
with  the  commissioner's  fees  in  the  action. 

Section  7.  Upon  the  receipt  of  such  pack- 
age, the  clerk  of  the  court  shall  indorse  the 
time  and  manner  in  which  he  received  the 
same,  and  open  and  file  such  deposition  and 
give  notice  of  the  receipt  of  the  same  to  the 
attorneys  for  the  respective  parties. 

Section  8.  Objections  to  the  competency 
of  any  answer  of  a  witness,  or  to  the  rele- 
vancy thereof.  If  the  same  be  not  responsive 
to  the  Interrogatory,  may  be  made  at  any 
time  before  entering  upon  the  trial. 


RULE  XVIII.  , 

DIBCOVKBT  ANO  PBODlJOnON  OF  BOOKS  AlfD 
PAPKBB. 

Section  1.  Applications  to  compel  a  party 
to  give  to  the  other  Inspection  of  real  or  per- 
sonal property  or  of  any  book6.  papers  or 
documents  in  possession  or  under  the  control 
of  the  opposite  party,  may  be  made  by  peti- 
tion, duly  verified,  or  by  motion  founded  on 
affidavit,  in  the  following  cases: 

1.  By  either  party  to  compel  the  other  to 
give  him  inspection  and  a  copy,  or  permis- 
sion to  take  a  copy,  of  any  books,  papers  or 
documents  in  bis  possession  or  under  his  con- 
trol which  may  be  necessary  to  enable  the 
applicant  to  frame  his  complaint,  answer  or 
reply,  as  the  case  may  be,  or  which  shall  be 
material  to  any  application  made  by  him  for 
any  provisional  remedy. 

2.  By  either  party,  after  issue  joined  in  - 
any  action  or  proceeding,  to  compel  the  other 
party  to  give  him  Inspection  of  any  real  or 
personal  property,  or  an  inspection  and  a 
copy,  or  permission  to  take  a  copy,  of  any 
and  all  books,  papers  or  documents  in  his 
possession  or  control,  on  which  his  action  or 
defense  is  founded,  or  which  may  be  nec- 
essary to  enable  the  party  applying  therefor 
to  prepare  for  trial  or  which  shall  be  material 
to  any  application  made  by  him  for  any  pro- 
visional remedy. 

Section  2.  The  petition  or  affidavit  to  ob- 
tain such  inspection  of  real  or  personal  prop- 
erty or  such  Inspe^btlon  and  copy,  or  per- 
mission to  take  a  copy,  of  such  books,  papers 
or  documents,  must  state  that  the  same  are 
not  in  the  possession  or  under  the  control  of 
the  applicant,  and  that  he  is  advised  by  his 
counsel  and  verUy  believes  that  such  inspec- 
tion and  copy  of  such  books,  papers  or  docu- 
ments as  are  therein  mentioned  is  necessary 
to  enable  him  to  frame  his  complaint,  ausw«r 
or  reply,  or  to  obtain  some  provisional  rem- 
edy, or  to  prepare  for  trial,  as  the  case  may 
be,  and  shall  state  the  facts  and  circum- 
stances relied  on  to  obtain  the  order  for  such 
Inspection  and  copy,  or  permission  to  take 
a  copy,  of  such  books,  papers  or  documents. 

Section  3.  Such  application  shall  be  made. 
to  the  court  or  a  judge  thereof,  and  an  order 
may  be  made  thereon  requiring  the  adverse 
party  to  give  such  Inspection  and  a  sworn 
copy,  or  permission  to  take  a  copy,  of 
such  books,  papers  or  documents,  in  the 
manner  and  .time  and  under  the  con- 
ditions specified  therein;  or  that  he  show 
cause  before  the  court  or  a  judge  thereof,  at 
the  time  and  place  therein  to  be  mentioned, 
why  he  should  not  do  so,  which  order,  and 
the  petition  or  affidavit  on  which  the  same 
is  founded,  shall  be  served  on  such  adverse 
party  by  a  certain  time  previous  to  the  time 
fixed  for  showing  cause,  to  be  specified  in 
such  order. 

Section  4.  The  order  to  show  cause,  as 
well  as  any  order  which  may  be  made  upon 
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the  henrlng  o*  the  same,  sbnll  specify  the 
mode  In  which  such  inspection  and  copy, 
or  permission  to  take  a  copy,  of  any  such 
books,  papers  or  documents  shall  be  given, 
and  which  may  be  either  by  requiring  the 
party  to  deliver  sworn  copies  thereof  to  the 
applicant,  or  by  requiring  him  to  deposit 
Buci«  books,  papers  or  documents  with  the 
derfc  of  the  court  In  which  the  action  la 
pending,  or  in  such  other  manner  or  mode  as 
shall  be  directed  in  the  order.  It  shall  also 
specify  the  time  within  which  such  Inspeo 
tion  and  copy,  or  permission  to  take  a  copy, 
shall  be  given;  and  when  books,  papers  or 
documents  are  required  to  be  deposited  with 
the  clerk  It  shall  specify  the  time  the  de- 
posit shall  continue.  The  order  may  also 
require  that  such  books,  papers  or  docu- 
ments shall  be  produced  by  the  party  hav- 
ing possession  or  control  thereof  at  the  trial 
of  the  action. 

Section  {».  The  order  to  show  cause,  on 
such  application,  as  well  as  the  order  abso- 
lute. If  any,  made  thereon,  granting  in8i)ec- 
tlon  and  a  copy,  or  permission  to  take  a  copy, 
of  any  books,  papers  or  documents,  shall 
operate  as  a  stay  of  all  other  proceedings  In 
the  action  of  the  party  against  whom  it  is 
made  until  such  order  shall  hare  been  com- 
piled with,  vacated  or  reversed;  and  the 
party  obtaining  such  order,  after  It  shall  be 
compiled  with,  vacated  or  reversed,  shall 
have  the  like  time  to  prepare  his  complaint, 
answer  or  reply,  or  to  take  any  other  pro- 
ceeding In  the  action  to  which  he  was  en- 
titled at  the  time  of  making  the  order.  But 
the  court  or  a  judge  thereof.  In  granting  such 
order,  may  limit  Its  effect  by  declaring  there- 
in how  far  it  shall  operate  as  a  stay  of  pro- 
ceedings. 

Section  6.  When  Inspection  and  a  copy, 
or  permission  to  take  a  copy,  of  any  lx>oks, 
papers  or  documents  shall  not  be  given 
«  within  the  time  limited  therefor,  and  no 
sufficient  cause  shall  be  shown  for  not  giv- 
ing the  same,  the  court  or  a  Judge  thereof 
may  make  such  order  for  dismissing  the 
plaintiff's  complaint  or  striking  out  his  re- 
•  ply,  or  the  defendant's  answer,  as  the  cir- 
cumstances of  the  case  may  require,  and 
Judgment  may  be  perfected  on  such  order 
accordingly. 

RULE  XIX. 

COXTINUARCES. 

Section  1.  Motions  for  continuance  (ex- 
cept from  day  to  day  or  to  some  day  during 
the  term)  shall  be  made  by  tlie  first  day  of 
the  term,  unless  the  cause  alleged  therefor 
occur  or  be  discovered  thereafter.  No  action 
noticed  for  trial  shall  be  continued  without 
the  consent  of  the  parties  or  cause  shown, 
and  the  facts  upon  which  such  motions  are 
founded,  unless  they  appear  of  record,  shall 
be  stated  at  length  by  affidavit  made  by 
tlio  party  or  some  person  who  knows  the 
facts. 


Section  2.  Such  affidavit  shall  state  the 
date  of  the  Issue*  that  the  party  applying  to 
continue  the  action  has  a  valid  cause  of  ac- 
tion or  defense,  in  whole  or  In  part,  and  if 
in  part  only  he  shall  specify  particularly  to 
what  part  and  that  the  case  in  such  action 
has  been  fully  and  fairly  stated  to  his  coun> 
sel,  giving  the  name  and  place  of  residence 
of  such  counsel,  and  that  upon  the  state- 
ment thus  made  he  Is  advised  by  his  said 
counsel  that  he  has  a  valid  and  substantial 
cause  of  action  or  defense  to  the  action  In 
whole  or  in  part  Affidavits  for  continuance 
shall  show  that  the  party  applying  to  con- 
tinue the  action  has  used  due  diligence  to 
prepare  for  trial,  and  the  nature  and  kind  of 
the  diligence  used,  and  shall  state  the  name 
of  the  absent  witness  and  his  residence,  if 
known,  or  the  nature  of  any  documentary 
evidence  wanted,  and  where  the  same  can  be 
foimd;  that  no  other  evidence  is  at  hand  or 
witness  or  witnesses  are  In  attendance  or 
known  to  him  whose  testimony  could  have 
been  procured  In  time  upon  whom  the  party 
can  safely  rely  to  prove  the  particular  facts 
which  he  expects  and  believes  can  be  proved 
by  such  absent  evidence,  witness  or  witness- 
es, or  to  maintain  the  issue  in  respect  thereto 
on  his  part,  and  that  the  applicant  Is  ad- 
vised by  his  said  counsel,  and  verily  believes, 
that  he  cannot  safely  go  to  trial  without 
such  evidence  or  bis  or  their  testimony; 
that  such  witness  or  witnesses  are  not  absent 
by  his  consent,  connivance  or  procurement, 
and  such  affidavit  shall  state  the  endeavors 
that  have  been  used  for  the  purpose  of  pro- 
curing such  testimony,  and  particularly  the 
facts  which  the  absent  evidence,  witness  or 
witnesses  are  expected  to  prove,  with  the 
ground  of  such  expectation. 

Section  3.  No  continuance  shall  be  granted 
for  the  term  except  upon  Immediate  pay- 
ment of  the  fees  of  witnesses  In  actual  at- 
tendance upon  the  court  and  $10  attorney's 
fees.  Continuances  from  day  to  day  will  be 
granted  only  for  cause  shown  and. upon  im- 
mediate payment  of  $5  attorney's  fees  and 
the  fees  of  the  witnesses  In  attendance  upon 
the  court  for  that  day.  Payment  for  term 
continuances  may  be  extended  by  oi-der  of 
the  court  for  good  cause,  but  such  extension 
shall  not  be  beyond  the  time  when  the  action 
shall  be  reached  for  trial  in  its  order.  The 
court  may  also  direct  that  the  party  secur- 
ing such  continuance  shall  pay  any  addition- 
al witnesses'  fees  of  the  opposing  party  nec- 
essarily Incurred  during  the  extended  time. 
Costs  of  continuance  shall  be  taxed  by  the 
clerk  Immediately  after  the  decision  and 
without  notice. 

Section  4.  If  an  application  for  a  continu- 
ance be  made  by  a  defendant  in  an  action 
on  contract,  who  shall  state  in  his  affidavit 
that  he  has  a  valid  defense  to  some  particu- 
lar part  only  of  the  plaintiff's  cause  of  ac- 
tion or  demand,  which  he  desires  time  to 
obtain  testimony  to  establish,  if  the  plaintiff 
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shall,  by  consent  In  open  conrt  to  be  entered 
on  the  miuntes,  withdraw,  waive  or  abandon 
the  same,  then  such  application  shall  be 
denied. 

Section  5.  When  It  shall  appear  to  the 
conrt  that  the  absent  witnesses  or  desired 
testimony  with  reasonable  diligence  may  be 
procured  before  the  close  of  the  term,  the 
court  may  grant  a  continuance  of  the  action 
from  day  to  day  or  to  some  certain  day  in 
the  term,  upon  the  payment  of  such  costs  as 
it  may  deem  just  and  proper. 

RULE  XX. 

ASSESSUEKT    OF    DAMAGES    IN    BEPUEVIK. 

If,  in  an  action  to  recover  possession  of 
personal  property,  the  same  shall  have  been 
delivered  to  the  plaintiff,  and  he  shall  dis- 
continue hia  action,  or  the  same  be  dismissed 
for  want  of  prosecution,  the  value  of  such 
property,  as  well  as  the  defendant's  damages 
for  the  caption  and  detention  thereof,  may 
be  ascertained  and  assessed  by  the  court  or 
by  the  Jury  called  from  the  regular  panel 
at  any  general  term  of  the  court  for  the 
county.  If  he  be  nonsuited  at  the  trial, 
such  value  and  damages  may  be  ascertained 
by  the  conrt  or  by  a  Jury  In  the  action,  as 
the  case  may  be.  Judgment  may  be  entered 
on  such  finding  or  assessment  as  provided  by 
law,  at  the  same  or  any  general  or  special 
term  of  the  court  for  the  county. 

RULE  XXI. 

BXIXBENCeS. 

Section  1,  When  a  question  of  fact,  other 
than  upon  the  pleadings,  arising  upon  motion 
or  otherwise,  shall  be  referred  for  trial  or 
report,  the  order  of  reference  shall  state 
separately  and  plainly  the  questions  so  re- 
ferred, and  the  trial  and  report  -shall  be  re- 
stricted to  the  matter  so  stated. 

Section  2.  When  any  reference  has  been 
ordered  either  party  may  deliver  to  the  ref- 
eree a  certified'  copy  of  the  order  of  refer- 
ence, and  the  referee  shall  thereupon  appoint 
a  time  and  place  for  the  trial,  and  give  notice 
thereof  to  the  parties  respectively;  such 
time  to  be  not  less  than  ten  nor  more  than 
thirty  days  after  the  delivery  of  the  copy 
of  such  order,  unless  the  proceeding  before 
the  referee  be  ex  parte  or  some  other  time 
be  appointed  by  written  stipulation  of  the 
parties,  with  the  assent  of  the  referee,  or 
unless  the  court  shall  otherwise  order.  In 
case  the  referee  shall  not  so  appoint  a  time 
for  such  trial  or  the  execution  of  such  order, 
and  proceed  with  the  reference  with  due 
diligence,  the  court  may,  on  application  of 
either  party,  appoint-  another  referee  in  his 
stead,  or  make  an  order  requiring  the  ref- 
eree to  speed  the  proceedings  before  him. 
and  to  make  his  report  thoreln.  and  that  he 
certify  to  the  court,  or  the  Judge  thereof, 
the  reasons  for  any  4elay. 
16»N.W.-b 


Section  3.  No  reference  tdiall  be  consider- 
ed  a  compulsory  reference  within  the  mean- 
ing of  section  2S30,  Statutes  of  1808,  so  that 
the  fees  of  the  referee  shall  be  paid  by  the 
county,  unless  it  be  a  reference  granted  un- 
der section  2864,  Statutes  of  1898.  In  all 
cases  of  compulsory  reference  wherein  the 
fees  of  the  referee,  payable  by  the  county, 
shall  exceed  $50,  such  fees  shall  not  be  al- 
lowed by  the  court  until  a  hearing  is  had 
thereon,  upon  ten  days'  notice  of  the  time 
and  place  of  application  for  allowance  of 
the  same,  accompanied  by  a  copy  of  the  bill 
which  shall  have  been  served  upon  the  dis- 
trict attorney  of  such  ctfunty,  who  shall  at- 
tend at  such  time  and  place  and  represent 
the  county  in  the  examination  of  said  bill. 

Section  4.  No  Judgment  or  order  shall 
be  entered  on  a  referee's  report,  nor  shall 
any  motion  be  beard  to  set  aside,  alter  or 
modify  the  same,  nor  shall  such  report  be 
reviewed  by  the  court,  until  the  ten  days 
allowed  for  excepting  thereto  shall  have  ex- 
pired. 

RULE  XXIL 

SUMMING    UP. 

On  the  trial  of  actions  only  one  counsel 
on  each  side  shall  examine  or  cross-examine 
the  same  witness,  and  two  counsel  only  on 
each  side  shall  sum  up  to  the  Jury,  unless 
the  Judge  shall  otherwise  order.  The  party 
havhig  the  afilrmatlve  shall  be  entitled  to 
the  opening  and  closing  argument,  and  in  the 
opening  the  points  and  authorities  relied  on 
shall  be  stated.  The  waiver  of  argument 
by  either  party  shall  not  preclude  the  adverse 
party  from  making  any  argument  which  he 
would  otherwise  have  been  entitled  to  make. 
The  court  may  in  Its  discretion,  before  the 
argument  Is  begun,  limit  the  time  of  argu- 
ment of  counsel. 

RULE  XXIII. 

EXCEPTIONS. 

Section  1.  Exceptions  will  be  allowed  to 
all  adverse  rulings  upon  the  admlss'on  or 
exclusion  of  evidence.  Such  exceptions,  not 
noted  upon  the  trial,  may  be  Inserted  in  the 
bin  Oi  exceptions. 

Section  2.  Requests  for  Instructions  to 
the  Jury  must  be  submitted  to  the  court  In 
writing  before  the  argument  of  the  case  to 
the  Jury  is  begun,  unless,  in  tlie  opinion  of 
the  trial  Judge,  special  circumstances  excuse 
failure  to  submit  such  requests  within  the 
limits  of  this  rule.  Requests  embodying  gen- 
eral Instructions,  which  Inform  the  Jury  of 
the  legal  effect  of  their  answers  to  questions 
submitted  In  a  special  verdict,  will  be  re- 
jected as  improper. 

Section  3.  In  all  cases  where  testimony 
given  at  the  trial  shall  have  been  taken 
down  by  a  phonographic  reporter,  the  party 
desiring  to  settle  a  bill  of  exwptions  shall 
procure  from  such  reporter  full  and  coni- 
Iplete  duplicate  or  triplicate  transcripts  In 
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loDKhand  of  Bucb  testimony  and  other  mat- 
ters relating  to  the  action  contained  in  Ilia 
notes,  each  of  which  transcripts  shall  be 
duly  certified  to  be  a  correct  transcript  of 
such  notes.  One  of  such  transcripts,  with 
such  additions  as  may  be  necessary,  shall 
constitute  the  proposed  original  bill  of  ex- 
ceptions, and  one  shall  be  used  as  a  copy 
to  serve  on  the  adverse  party,  as  provided 
by  section  2874  of  the  Wisconsin  Statutes; 
the  third,  if  procured,  being  retained  by  the 
party  procuring  the  same.  When  there  are 
two  or  more  adverse  parties  who  appear  by 
different  attorneys,  and  such  attorneys  fail 
to  apree  as  to  the  use  of  the  copy  served, 
in  settllrtg  the  bill  of  exceptions,  the  court 
shall  make  such  order  as  shall  be  necessary 
to  protect  the  rights  of  all  parties  without 
requiring  the  procuring  or  service  of  an  ad- 
ditional copy  thereof.  Nothing  herein  con- 
tained shall  be  considered  to  affect  the  right 
of  the  parties  to  make  stipulations  as  to  the 
form  or  contents  of  the  bill  of  exceptions 
under  the  provisions  of  section  2873  of  the 
Wisconsin  Statutes. 

RULE  XXIV. 

COIIPUTATIOK    OF   TIUB. 

The  time  witbiB  which  an  act  is  to  be  done 
or  proceeding  bad  or  taken,  as  prescribed 
l)y  these  rules,  shall  be  computed  by  exclud- 
ing the  first  day  and  including  tbe  last;  if 
tbe  last  day  be  Sunday  or  a  legal  holiday 
tlie  party  shall  have  the  next  day  in  which 
to  do  the  act  or  take  such  proceeding. 

RULE  XXV. 

F0BECI.0SURE   OF   MOUXOAOES. 

Section  1.  In  all  actions  to  foreclose  mort- 
gages upon  real  estate  when  tbe  right  of  the 
plaintiff  to  recover  is  not  controverted,  the 
court  shall  ascertain  by  reference  or  by  testi- 
mony taken  in  court  the  amount  that  has 
been  paid  on  the  mortgage  debt  and  tbe 
amount  due  tbe  plaintiff,  whether  the  mort- 
gaged premises  can  be  sold  In  parcels,  and 
whether  any  part  thereof  Is  a  homestead. 
If  there  be  no  issue  of  tact  or  of  law  to  be 
determined  In  sucta  action,  tbe  plaintiff  may 
apply  for  Judgment  at  any  general  or  special 
t»>rm  of  tbe  court  by  giving  to  all  parties 
that  have  appeared  in  the  action  eight  days' 
notice  of  such  application. 

Section  2.  Before  any  Judgment  of  foreclo- 
sure shall  be  entered  the  proof  shall  show 
that  tbe  mortg.ige  has  been  recorded  in  the 
office  of  the  proper  register  of  deeds.  If  the 
mortgage  is  not  so  executed  as  to  bo  record- 
ed, the  plaintiff  shall  produce  tbe  mortgage 
and  file  the  same  with  the  clerk  of  tbe  court. 
But  this  rule  shall  not  extend  to  any  case 
where  the  mortgage  has  been  lost  or  de- 
stroyed. 

Section  3.  In  every  Judgment  for  the  sale 
of  mortgaged  premises,  the  description  and 


particular  boundaries  of  the  property  to  be 
sold,  so  far,  at  loast,  as  the  same  can  be  as- 
certained from  the  mortgage,  shall  be  in- 
serted, and  if  the  sale  Is  to  be  by  a  referee, 
be  shall  be  named  therein.  And  unless  oth- 
erwise specially  ordered  by  tbe  court,  the 
Judgment  shall  direct  that  tbe  mortgaged 
premises,  or  so  much  thereof  as  may  be  sutB- 
dent  to  raise  tbe  amount  due  to  tbe  plain- 
tiff for  principal,  Interest  and  costs,  and 
which  o'>ay  be  sold  separately  without  materi- 
al Injury  to  the  parties  Interested,  be  sold 
by  or  under  the  direction  of  the  sheriff  of 
the  county,  or  a  referee,  and  that  tbe  plain- 
tiff or  any  other  party  may  become  a  pur^ 
chaser  on  such  sale;  that  the  sheriff  or  ref- 
eree execute  a  deed  to  the  purchaser;  that 
out  of  tbe  proceeds  of  the  sale  he  pay  to  the 
plaintiff  or  his  attorney  the  amoimt  of  his 
debt,  Interest  and  costs,  or  so  much  as  tbe 
purchase  money  will  pay  of  the  same,  and 
that  be  take  tbe  receipt  of  tbe  plaintiff  or 
his  attorney  for  the  amount  so  paid,  and  file 
tbe  same  with  his  report  of  sale,  and  that 
the  purchaser  at  such  sale,  after  confirmation 
thereof,  be  let  into  possession  of  the  prem- 
ises on  production  of  the  deed,  or  a  duly 
certified  copy  thereof.  In  case  of  a  surplus 
arising  from  tbe  sale  of  mortgaged  premises 
under  any  such  Judgment,  the  sheriff  or 
referee,  at  the  time  of  filing  his  report  of 
sale,  shall  bring  tbe  same  into  court  for  the 
use  of  the  i)erson  or  persons  who  may  be  eu* 
titled  therieto,  subject  to  the  order  of  the 
court. 

Section  4.  If  there  shall  be  any  surplus 
paid  Into  court  by  the  sheriff  or  referee,  any 
party  to  the  action  or  any  person  not  a 
party  who  had  a  lien  on  the  mortgaged  prem- 
ises at  the  time  of  sale,  may  file  with  the 
clerk  of  court  into  which  tbe  surplus  was 
paid,  a  notice  stating  that  he  Is  entitled  to 
such  surplus  money  or  some  part  thereof, 
together  with  the  nature  and  extent  of  bis 
claim.  The  court  shall  determine  the  rights 
of  all  persons  in  such  surplus  fund  by 
reference  or  by  testimony  taken  in  open 
court,  but  no  such  hearing  shall  be  had  in 
court  or  before  a  referee  except  upon  eight 
days'  notice  to  all  persons  that  have  appear- 
ed In  the  action  or  filed  notice  of  claim  to 
such  surplus  money.  If  any  such  claimant 
shall  not  have  appeared  by  attorney,  notice 
of  such  hearing  may  be  served  by  mall  direct- 
ed to  the  clnimaut  at  the  place  of  his  resi- 
dence as  stated  In  his  notice  of  claim. 

Section  5.  Where  mortgaged  premises  or 
other  real  estate  directed  to  be  sold  consists 
of  several  distinct  lots  or  parcels,  which 
can  be  sold  separately  without  dimlulsbiug 
the  value  thereof  on  such  sale.  It  shall  be 
tbe  duty  of  the  sheriff. or  referee  conducting 
the  sale  to  offer  the  some  for  sale  In  separate 
parcels  and  also  In  one  piece  and  to  sell  the 
same  in  the  manner  that  will  bring  tbe  larg- 
est aggregate  price,  unless  otherwise  special- 
I}-  directed  by  the  court. 
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Section  6.  The  Judgment  tot  the  foreclosure 
of  any  mortgage  or  the  enforcement  of  any 
lien  upo;D  real  estate  may  provide  that  the 
plaintiff  may  pay  any  tax  upon  the  land  that 
shall  thereafter  become  due,  and  farther 
that  he  shall  have  a  lien  upon  the  real  estate 
for  the  amount  so  paid,  with  Interest  as 
provided  by  law.  Upon  application  to  the 
court  and  notice  to  all  parties  that  have 
appeared  tn  the  action  the  court  shall,  by 
further  order  upon  the  foot  of  the  Judgment, 
direct  that  the  amount  of  such  taxes  and 
toterest  be  paid  out  of  the  proceeds  o'  the 
sale  of  such  real  estate. 

Section  7.  No  sale  under  Judgment  of 
foreclosure  shall  be  confirmed  until  notice 
of  motion  to  confirm  such  sale  shall  have 
been  given  to  all  parties  that  have  appeared 
in  the  action. 

RUIiE  XXVL 
FABTITION    or   I.AI4US. 

If  the  court  shall  be  satisfied  that  a  sale 
of  the  premises  sought  to  be  partitioned 
should  be  made  pursuant  to  the  provisions 
of  section  3119,  Statutes  of  1898,  any  person 
having  an  interest  In  or  lien  on  the  premises 
may,  by  motion  founded  on  afiSdavlt  showing 
the  nature  of  such  interest  or  lien,  and 
upon  notice  to  such  persons  as  have  appeared 
in  the  action,  have  the  court  determine  wheth- 
er any  person  not  a  party  to  the  action  has 
an  interest  In  or  Hen  upon  said  premises  or 
upon  any  undivided  interest  therein.  The 
court  shall,  upon  such  bearing,  also  deter- 
mine the  value  of  such  lien  or  interest  and 
whether  such  lien  or  Interest  would  remain  as 
an  incumbrance  on  the  premises  In  the  hands 
of  the  purchaser;  to  the  end  that  the  order 
for  the  sale  may  contaiii  such  directions  as 
to  such  Hen  or  Interest  as  shall  be  most 
beneficial  to  all  the  parties  Interested  In  the 
proceeds  of  such  sale. 

RULE  XXVII. 
CBKorroBs'  actions,  supflementai.  pboceed- 

INOS    AND    BECEIVEBS. 

Section  1.  When  a  creditor,  by  judgment 
or  decree,  shall  bring  an  action  against  his 
debtor,  under  section  3029,  Statutes  of  1S9S, 
after  the  return  of  an  execution  unsatisfied, 
he  shall  state  In  his  complaint  the  true  sum 
actually  and  equitably  due  on  such  judgment 
or  decree.  It  shall  also  contain  an  allega- 
■  tion  that  the  action  Is  not  commenced  or 
prosecuted  by  collusion  with  such  defendant, 
or  for  the  purpose  of  protecting  his  property 
or  effects  against  the  claiais  of  other  creditors, 
but  for  the  sole  purpose  of  compelling  pay- 
ment and  satisfaction  of  the  plaintiff's  own 
debt. 

Section  2.  Where  several  snch  actions  or 
several  proceedings  supplementary  to  execu- 
tion are  brought  by  different  creditors 
against  the  same  debtor,  no  more  than  one 


receive  of  his  property  and  effects  shall 
be  appointed  unless  the  first  appointment 
was  obtained  by  fraud  or  collusion,  or  unless 
tibe  receiver  is  an  improper  person  to  execute 
the  trust;  and  any  court  or  Judge,  before 
appointing  such  receiver,  shall  malce  pr<^)et 
inquiry  in  respect  to  such  matters.  The  re- 
ceiver shall  give  security  sufficient  to  covet 
tlie  whole  property  and  effects  of  .  the 
debtor  which  may  come  into  bis  hands  by 
virtue  of  his  tmst,  and  he  shall  hold  such 
property  and  effects  for  the  benefit  of  all 
creditors  who  have  commenced  or  who  shall 
commence  similar  actions  or  proceedings  dur- 
ing the  continuance  of  bis  tmst,  to  be  dis- 
posed of  according  to  their  legal  or  equitable 
priorities.  He  shall  not  pay  over  the  funds 
in  bis  hands  to  the  parties,  or  to  any  other 
person,  without  beln^  specially  authorized  to 
do  so  by  an  order  or  judgment  of  the  court; 
nor  shall  he  be  discharged  from  his  trust 
without  a  special  order  to  be  obtained  upou 
the  written  consent  of  all  the  parties  interest- 
ed in  the  funds  in  his  bands,  or  for  cause 
shown  upon  doe  notice  of  the  application 
for  such  discharge. 

Section  8.  An  injunction  may  be  granted 
and  a  receiver  appointed  in  any  stage  of 
such  action,  either  on  stipulation  or  on  mo- 
tion. The  court  or  a  Judge  may  appoint  such 
receiver,  or  the  court  may  make  an  order 
referring  it  to  a  court  commissioner  to  ap- 
point a  receiver  wltn  the  usual  powers,  and 
to  tai(e  from  him  the  requisite  security.  The 
order  shall  also  direct  the  defendant  to  as- 
sign, convey  and  deliver  over  to  the  re- 
ceiver, on  oath,  under  the  direction  of  such 
Judge  or  court  commissioner,  all  his  proper- 
ty not  exempt  from  execution,  eqaltabie  in- 
terests, things  In  action  and  effects,  and  all 
notes,  bonds,  mortgages,  deeds,  books  and 
accounts,  contracts,  papers,  evidences  and 
securities  relating  to  the  same,  and  that  he 
appear  before  such  judge  or  commissioner, 
from  time  to  time,  and  produce  such  books 
and  papers,  and  submit  to  such  examination* 
on  oath  as  be  shall  direct.  In  relation  to  any 
matter  which  he  may  be  legally  required  to 
disclose.  The  plaintiff  shall  also  be  at  liber- 
ty to  examine  witnesses  before  such  judge 
or  commissioner,  as  to  the  property  of  the 
defendant,  or  as  to  any  matter  alleged  in  the 
complaint  In  snch  action,  and  not  admitted 
by  the  defendant;  but  no  receiver  shall  be 
appointed  In  any  proceeding  supplementary 
to  execution  until  after  the  examination  of 
the  debtor  therein. 

Section  4.  No  Injunction  granted  In  such 
actiop  or  proceeding  shall  be  construed  to 
prevent  the  debtor  from  receiving  and  apply- 
ing the  proceeds  of  his  subsequent  earnings 
to  the  support  of  himself  or  his  family,  or 
to  defray  the  expensi?s  of  the  action,  or  to 
prevent  him  from  complying  with  any  order 
of  the  court  made  in  any  other  cause,  to  as- 
sign and  deliver  his  property  and  effects  to 
a  receiver,  or  to  restrain  him  from  making 
the  necessary  assignment  to  obtain  his  dls- 
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charge  under  the  Insolvent  laws,  unless  an 
express  proTlsion  to  that  effect  Is  contained 
In  the  injunction. 

Section  5.  Every  receiver  In  such  action 
or  proceeding  shall,  unless  restricted  by  spe- 
cial order,  have  general  power  and  authority 
to  sue  for  and  collect  all  the  debts,  demandis 
and  rents  due  to  and  belonging  to  such  debt- 
or, and  to  compromise  and  settle  such  as 
are  unsafe  and  of  a  doubtful  character.  He 
may  also  sue  in  the  name  of  the  debtor 
where  It  is  necessary  or  proper  for  him  to 
do  ho,  and  he  may  apply  for  and  obtain  an 
order  of  course  that  the  tenants  of  any  real 
estate  belonging  to  the  debtor,  or  of  which  he 
Is  entitled  to  the  rents  and  profits,  attorn 
and  pay  the  rents  to  him  aa  such  receiver. 
He  shall  also  be  permitted  to  make  leases 
from  time  to  time,  as  may  be  necessary,  for 
term^■  not  exceeding  one  year.  And  it  shall 
be  his  duty,  without  unreasonable  delay,  to 
convert  all  the  personal  estate  and  eirects 
Into  money;  but  he  shall  nut  sell  any  real 
estate  of  the  debtor  without  the  special  or- 
der or  Judgment  of  the  court  directing  such 
sale.  He  shall  not  be  allowed  the  costs  of 
any  action  brought  by  him  against  an  insolv- 
ent from  whom  he  is  unable  to  collect  bis 
costs,  unless  such  action  is  brought  by  order 
of  the  court,  or  by  consent  of  all  persons  In- 
terested in  the  funds  In  his  bands.  But  he 
may  sell  such  desperatki  debts,  and  all  doubt- 
ful claims  to  personal  property,  at  public  auc- 
tion, giving  at  least  ten  days'  public  notice  of 
the  time  and  place  of  such  sale. 

Section  6.  Whenever  a  receiver  shall  be 
appointed  In  any  action  or  proceeding,  be- 
fore entering  upon  the  duties  of  his  trust  he 
shall  give  security,  in  the  form  of  a  bond, 
to  the  clerk  of  the  court,  and  his  successors 
in  office,  of  the  county  in  which  such  action 
or  proceeding  is  pending,  with  two  or  more 
BufUcient  sureties,  wbo  shall  justify  aa  in 
case  of  arrest  and  bail,  conditioned  in  the 
usual  manner,  to  be  approved  by  the  court 
•  or  a  judge,  or  the  court  commissioner  making 
such  appointment,  and  such  bond  shall  be 
filed  in  the  oflfice  of  such  clerk.  Upon  filing 
such  bond  so  approved,  the  appointment  of 
such  receiver  shall  be  complete,  and  be  shall 
be  deemed  vested  with  all  the  rights  and 
powers  and  subject  to  all  the  duties  of  such 
trust  as  they  shall  or  may  exist  in  relation 
to  the  particular  action  or  proceeding  in 
which  he  has  been  so  apiMlnted, 

RULE  XXVIII. 

ACTIONS   FOB    DIVOKCE. 

Section  1.  If  an  action  be  brought  to  de- 
clare a  marriage  a  nullity  on  the  ground 
that  the  consent  of  the  plaintiff  was  obtained 
by  force  or  fraud,  the  complaint  must  allege 
and  the  proof  must  establish  that  the  parties 
have  not  voluntarily  cohabited  together  since 
the  discovery  of  the  fraud. 

Section  2.  No  judgment  of  divorce  shall  be 
granted  except  upon  testimony  taken  in  open , 


court,  unless  u^n  reference  by  order  of  the 
court  for  cause  shown,  l^e  testimony  taken 
in  all  default  divorce  actions  where  the  judg- 
ment entered  will  be  subject  to  revision  under 
sections  2303  and  23G9,  Statutes  of  1880,  shall, 
unless  the  court  shall  otherwise  order,  be 
written  out  and  filed  with  the  record.  The 
reporter's  fees  for  transcribing  the  same 
shall  be  paid  with  the  clerk's  fees. 

Section  3.  No  judgment  of  divorce  shall  b« 
granted  until  the  residence  of  the  plaintiff 
or  of  the  defendant  within  the  requirements 
of  section  2355  of  the  Wisconsin  Statutes 
shall  be*  proved  by  the  testimony  of  a  party 
and  of  one  or  more  witnesses;  or  on  the 
testimony  of  the  plaintiff  therein,  unless  cor- 
roborated as  to  all  the  other  material  alle- 
gations of  the  complaint  by  the  testimony 
of  one  or  more  witnesses,  except  in  cases 
of  cruel  and  inhuman  treatment,  alleged  to 
have  taken  place  when  no  witness  was  pres- 
ent competent  to  testify  to  the  same. 

Section  4.  No  officer  of  the  court  with  whom 
the  proceeding  in  an  action  for  divorce,  in 
which  adultery  has  been  charged  against 
either  party,  are  filed,  or  before  whom  the 
testimony  Is  taken,  and  no  clerk  of  such  otU- 
cer,  either  before  or  after  the  termination 
of  such  action,  shall  permit  a  copy  of  any  of 
the  testimony  or  pleauings,  or  the  substance 
of  the  details  thereof,  to  be  taken  by  any 
person  other  than  a  party  to  the  action,  or 
the  attorney  or  counsel  of  such  party  who 
has  appeared  therein,  without  the  special 
order  of  the  court 

RULE  XXIX. 

•  APPEALS  AND   CEBTIORARI. 

Section  1.  In  all  actions  or  special  proceed- 
ings pending  on  appeal,  the  date  of  filing 
the  return  shall  be  deemed  the  date  of  the 
issue,  whether  of  law  or  of  fact  Special 
proceedings  pending  on  appeal  shall  be  notic- 
ed for  trial,  and  notes  of  issue  filed  therein 
in  like  manner  as  in  actions. 

Section  2.  In  all  special  proceedings  pending 
on  appeal,  except  as  otherwise  specially  pro- 
vided by  law,  the  court  may  direct  an  issue 
of  fact  to  be  made  up  between  the  parties 
by  complaint  and  answer,  to  present  in  a 
clear  and  succinct  manner  the  claims  of  the 
parties  In  respect  to  disputed  facts  material 
to  the  determination  of  the  appeal,  and  such 
issue  shall  be  tried  by  the  court,  or  by  the 
jury,  as  the  court  shall  prescribe  In  the  order 
directing  it 

Section  3.  Attorneys  and  guardians  ad  li- 
tem in  the  court  below  shall  be  deemed  at- 
torneys and  guardians  ad  litem  of  the  same 
parties  in  the  circuit  court,  until  duly  chan- 
ged. 

Section  4.  All  applications  for  leave  to 
amend  or  to  i)erfect  a  return  of  any  appeal 
or  to  any  writ  of  certiorari  shall  be  made 
on  or  before  the  third  day  of  the  first  term 
or  adjourned  session  thereof  for  which  the 
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same  is  or  may  be  noticed  for  trial,  and 
shall  distinctly  and  plainly  point  out  the 
defect  or  defects  therein,  and  partlcnlarly 
sqieclfy  the  nature  of  the  amendment,  addi- 
tion, or  correction  required  to  such  return. 
In  all  appeals  from  jnetice  court  In  which  an 
answer  shall  not  have  been  interposed  in 
justice  court,  eight  days'  notice  of  motion 
for  leave  to  answer  must  be  given  and  a  copy 
of  the  proposed  answer  must  accompany  the 
notice  of  motion.  The  motion  shall  be 
brought  on  for  hearing  on  or  before  the  first 
day  of  the  term  or  of  the  adjourned  session 
thereof  at  which  the  case  is  triable,  and  If 
not  so  brought  on  for  hearing  within  said 
time  the  motion  shall  be  granted  only  on 
terms. 

BULB  XXX. 

MANDAUUB     AND     QUO     WAHBANTO. 

Section  1.  In  actions  of  mandamus  and 
quo  warranto  after  issue  joined,  eitbcD  par- 
ty may  apply  to  the  court,  by  motion,  for 
uu  oruer  prescribing  what  particular  ques- 
tions shall  be  tried  by  jury;  and  the  court 
or  the  judge  thereof  shall  thereupon  settle 
the  same  and  mal^e  an  order  stating  plainly 
and  separately  the  questions  to  be  so  tried. 
And  no  other  questions  shall  be  tried  there- 
in by  such  jury. 

Section  2.  In  all  actions  of  mandamus  or 
quo  warranto,  In  which  the  result  of  any 
election — exCept  as  provided  In  section  3468, 
Statutes  of  1808— shall  be  In  Issue,  before 
either  party  shall  be  permitted,  upon  the  trial, 
to  offer  proof  of  the  illegality  of  the  rote 
of  any  person  who  voted  at  such  election, 
be  sliall  show  to  the  court  that  he  has,  at 
least  twenty  days  before  the  commencement 
of  the  trial,  served  upon  the  opposite  party 
a  notice  in  writing  that  he  claims  the  vote 
of  such  voter  to  be  illegal,  stating  the  grounds 
of  such  alleged  Illegality. 

Section  a  Before  either  party  in  any  ac- 
tion shall  be  permitted,  on  the  trial,  to  offer 
proof  of  the  Illegality  of  the  entire  vote  of 
any  town,  ward  or  election  precinct  by  rea- 
son of  any  alleged  informality  or  defect  in 
conducting  the  same,  or  of  any  fraud  therein, 
he  shall  show  to  the  court  that  he  has  serv- 
ed upon  the  opposite  party,  at  least  twenty 
days  before  the  commencement  of  the  trial, 
a  notice  In  writing  that  he  should  claim  on 
the  trial  the  vote  of  snch  town,  ward  or 
precinct  to  be  illegal,  specifying  the  grounds 
of  such  alleged  Illegality. 

Section  4.  Whenever  the  facts  of  which  no- 
tice Is  to  be  given  by  this  rule  shall  be  stated 
In  the  pleadings  of  the  party,  that  shall  be 
deemed  a  full  compliance  with  the  rule  on 
his  part 

RULE  XXXI. 

UFE   ESTATES  AND    ANNUmES. 

Whenever  a  party  as  a  tenant  for  life,  or 
by  the  curtesy,  or  dower,  or  other  person  is 


entitled  to  the  annual  Interest  or  Income  of 
any  sum  paid  Into  the  court  and  invested 
In  permanent  securities,  such  party  shall  be 
charged  with  the  expense  of  Investing  such 
sum,  and  of  receiving  and  paying  over  the 
interest  or  income  thereof.  In  every  case 
where  a  person  is  entitled  to  and  consents 
to  accept  a  gross  sum  in  lieu  of  annual  in- 
terest or  income  for  life,  the  same  shall 
be  estimated  in  the  manner  provided  by  sec- 
tion 3S71m  of  Wisconsin  Statutes.  (As 
amended  October  2,  1917.) 

RULE  XXXII. 

TAXATION    or    COSTS,     AMD    HE  VIEW    CUXBEOr. 

Section  1.  All  bills  of  costs  and  disburse- 
ments to  be  taxed  in  any  action  or  proceed- 
ing shall  be  Itemized  and  made  out  in 
a  plain  and  legible  manner,  and  notice  of  the 
,tlme  and  place  of  such  taxation  ebaU  be 
given  at  least  three  days  prior  to  taxing  the 
same,  which  notice  shall  be  accompanied  with 
a  copy  of  the  proposed  bilU 

Section  2.  The  party  opposing  such  taxa- 
tion, or  the  taxation  of  any  particular  item 
or  items  thereof,  shall,  at  or  before  the  time 
appointed  for  such  taxation,  file  la  writing 
with  the  cleric  a  particular  statement  of  his 
objections  tuereto,  anu  he  may  produce  before 
the  clerk  or  other  taxing  officer,  at  the  time 
and  place  of  such  taxation,  such  proofs  in 
support  thereof  as  he  may  deem  material, 
and  the  clerk  or  other  taxing  officer  may,  in 
his  discretion,  adjourn  such  taxation,  ui>ou 
cause  slK>wn  therefor,  a  reasonable  time  to 
enable  either  party  to  produce  proofs  material 
thereto. 

Section  3.  When  any  bill  of  costs  shall  be 
taxed,  the  officer  taxing  the  same  shall  note 
thereon  all  items  disallowed  and  all  items 
allowed  which  have  been  objected  to,  and  tlie 
action  of  such  taxing  officer  In  respect  there- 
to may  be  reviewed  by  the  court  on  motion 
of  the  party  aggrieved  thereby,  which  re- 
view shall  be  founded  on  the  bill  of  costs 
and  disbursements,  and  the  papers  and  vouch- 
ers on  file  in  respect  thereto.  The  notice 
of  such  review  shall  plainly  point  out  In 
what  respect  the  party  Is  aggrieved  by  the 
action  of  such  taxing  officer.  No  objection 
shall  be  entertained  on  such  review  which 
was  not  made  before  the  taxing  officer,  im- 
less  the  court  shall  otherwise  allow,  in  or- 
der to  prevent  great  hardship  or  manifest 
Injustice. 

Section  4.  Wherever  costs  are  to  be  taxed 
against  a  county  pursuant  to  the  provisions 
of  section  2941,  Statutes  of  1898,  It  shall  be 
the  duty  of  the  district  attorney  of  the  county 
where  the  action  or  proceeding  was  tried 
to  serve  upon  the  district  attorney  of  the 
county  sought  to  be  charged  with  the  ex- 
pense of  such  trial  a  copy  of  such  bill  of 
expenses,  together  with  a  notice  of  the  time 
and  place  where  the  same  will  be  taxed  before 
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the  presiding  Judge  of  such  court.  Such  no- 
tice shnll  be  given  at  least  ten  days  prior 
to  the  time  fixed  for  such  taxation.  No  such 
bill  of  expense  shall  be  allowed  unless  such 
notice  Is  given  or  waived  In  writing  by  the 
district  attorney  of  the  proper  county.  Ob- 
jections may  be  made  and  the  taxation  con- 
ducted substantially  as  provided  in  the  pre- 
ceding sections  of  tnia  rule. 


RDIJE3  XXXIIL 

DIBECTION    OF   VEBDICT— NEW  TKIAtfl. 

Section  1.  When  the  court  shall  grant  a  mo- 
tion to  direct  a  verdict,  it  shall  not  be  nec- 
essary for  the  Jury  to  give  their  assent  to 
the  verdict  so  directed,  but  the  clerk  shall 
enter  the  verdict  as  directed  by  the  court 
as  the  verdict  of  the  Jury. 

Section  2.  A  motion  to  set  aside  a  verdict, 
made  in  open  court  and  entered  in  the' 
clerl£'B  minutes,  shall  operate  as  a  stay  of 
proceedings  until  the  motion  is  disposed  of, 
unless  the  court  shall  otherwise  order.  All 
motions  to  set  aside  verdicts  and  for  new 
trials  uxion  the  minutes  of  the  court  shall, 
before  the  bearing  of  the  motion,  be  reduced 
to  writing  by  the  party  making  the  motion 
and  filed  with  the  clerk. 


RULE  XXXIV. 

SEPEAL  OF  FOBUKB  BULBS. 

All  the  rules  heretofore  adopted  for  the 
circuit  court  and  county  courts  having  Juris- 
diction in  civil  actions  are  hereby  abrogated 
and  repealed.  In  cases  where  no  provision 
Is  made  by  statute  or  by  these  rules,  the  pro- 
ceedings shall  be  according  to  the  customary 
practice  as  It  has  heretofore  exlste*d  In  the 
circuit  courts. 

RULE  XXXV. 

WHEN   RULES  TO  TAKE  EFFECT. 

These  rules  shall  be  of  uniform  application 
and  operation  la  the  circuit  courts  in  the 
several  counties  in  this  state  and  in  the  sev- 
eral county  courts  having  jurisdiction  In 
civil  actions,  and  they  shall  take  effect  and 
be  In  force  from  and  after  tbo  twenty-first 
day  of  June,  A.  D.  1006. 


ANNUITY  TABLE. 

A  Table  corresponding  icith  the  Northampton 
Tables  referred  to  in  these  rules,  showing 
the  value  of  an  annuity  of  one  dollar  at 
4%  per  cent,  on  a  single  life,  at  any  age 
from  one  year  to  ninety  five,  inclusive. 
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BULE   FOR   COMPUTINO   THE    VALUE    OF   A   LIFE 
ESTATE   OB   ANNUITY   AT  41^    FEB   CENT. 

Calculate  the  Interest  at  4^  per  cent  for 
one  year  upon  the  sum  to  the  inc(»ne  of  which 
the  person  is  entitled.  Multiply  this  Interest 
by  the  number  of  years'  purchase  set  opposite 
the  person's  age  in  the  table,  and  the  product 
is  the  gross  value  of  the  life  estate  of  such 
person  In  said  sum. 

EXAMPLE. 

Suppose  a  widow's  age  is  thirty-seven,  and 
she  is  entitled  to  dower  In  real  estate  worth 
$350.75.  One-third  of  this  is  $116.91%.  In- 
terest on  $11(5.91,  one  year,  at  4%  per  cent, 
(as  fixed  by  the  rulei,  is  $5.2tt.  The  num- 
ber of  years'  purchase  which  an  annuity  of 
$1.00  is  worth  at  the  age  of  thirty-seven,  as 
appears  by  the  table,  is  12.95,  which,  multi- 
plied by  $5.26,  the  Income  for  one  year, 
gives  $68.11  and  a  fraction  as  the  gross  value 
of  her  right  of  dower. 


Digitized  by 


Google 


AMENDMENTS  TO  RULES 


CIRCUIT  COURTS  OF  MICHIGAN 


RULE  2C. 

Section  a  The  plaintiff  shall  file  and 
serve  an  answer  to  the  nfflrinatire  matters 
In  the  cross-bill  coiittiiued,  which  as  to  form 
and  contents  shall  coniiily  with  the  forego- 
ing rule  in  respect  to  answers:  Provided, 
however,  that  in  proceedings  to  enforce  me- 
chanics' Hens  under  section  10  of  chapter '244 
of  the  Compiled  Laws  of  1915,  where  the 
plaintiff  lias  joined  others  holding  liens  or 
where  others  have  filed  notice  of  intention 
to  rlaiffi  liens  against  the  same  property,  it 
shall  not  be  necessary  for  the  plaintiff  to 


answer  the  cross-bill  of  any  other  Hen  claim- 
ant, nor  for  the  lien  claimants  to  answer  the 
plaintiff's  bill  or  the  cross-bill  of  any  other 
lien  claimant  unless  It  is  desired  to  create 
an  issue  us  to  the  validity  or  amount  of  the 
lien  sought  to  be  enforced.  Where  no  issue 
has  been  created  between  lien  claimants  as  to 
the  validity  or  amount  of  any  lien,  such 
cases  shall  be  ready  for  hearing  when  at 
issue  between  the  lien  claimants  and  the 
owners,  part  owners,  or  lessees  of  the  prop- 
erty. 

Adopted  February  7,  1010,  to  take  effect  June 
1,  1019. 
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UASTEB&  V.  UODEItN  WOODMEN  OF 

AMERICA.    (No.  20101.) 
(Supreme  Ckiurt  ot  Nebraska.    Oct.  5,  1918.) 

(Bvllahus  hv  t^e  Court.) 

1.  Death  ^=»2(1)  —  Pbisumption  —  Unex- 
plained Absence. 

"A  pre8umpti(»i  of  death  arises  from  the 
continued  and  unexplained  absence  of  a  person 
from  his  home  or  place  of  residence  for  seven 
Tears,  where  nothing  has  been  beard  from  or 
concerning;  him  during  that  time  by  those  who. 
were  he  hring,  would  naturally  bear  from  him. 
Holdrege  v.  Livingston,  7&  Neb.  238,  112  N. 
W.  341.  . 

2.  Death  «=2(2)— PKEStrinPTioiT. 

"In  such  case,  the  presumption  is  that  the 
absentee  died  durcig  the  first  seven  years  of  his 
unexplained  absence.  There  is  no  presumption 
that  bis  death  occurred  at  any  particular  time 
during  said  period."  McLaugfaliu  t.  Soverei^ 
Damp,  W.  O.  W.,  97  Neb.  Tl,  149  N.  W.  112,  L. 
B.  A.  1916B,  756,  Ann.  Gas.  1917A,  78. 
i.  Death  «EBa(l)  — lavE  Ikbckamcb  —  Unsx- 
pi.Ai^ED  Absence  of  Insubed. 
"In  such  case,  an  insurer  cannot  avoid  its 
contract  of  insurance  on  the  life  of  such  absen- 
tee because  of  an  alleged  violation  by  the  insured 
of  a  by-law  adopted  by  the  insurer  during  such 
unexplained  absence,  without  evidence  that  the 
insured  was  living  when  the  by-law  was  adopt- 
ed." Mclaughlin  ▼.  Sovereign  Camp,  W.  O.  W., 
97  Neb.  71,  149  N.  W.  112,  L.  R.  A.  1915B,  75(1, 
Ann.  Cas.  1917A,  79. 

4.  Insubance  <S=a834— Action  on  Lite  Poli- 
cy—Attobnet'b  Fees. 
Section  8212,  Rev.  St.  1913,  is  so  far  con- 
trolled by  section  3299,  Rev.  St  1913,  as  to  pre- 
clude the  court  from  taxing,  as  part  of  the  costs, 
an  attorney  fee  in  a  suit  based  upon  a  certifi- 
cate of  membership  in  a  fraternal  beneSeiary  as- 
sociation. 

Appeal  from  District  Court,  Famas  Coun- 
ty;   Perry,  Judge. 

Action  by  Nelly  Masters  against  the  Mod- 
em Woodmen  of  America.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

T.  S.  Allen,  of  Lincoln,  Lambe  &  Butler, 
of  Cambridge,  and  Nelson  C.  Pratt,  of  Oma- 
ha, for  api)eUant.  John  Sterens,  of  Beaver 
City,  for  appellee. 

MORRISSBT,  O.  3.  Defendant  appeals 
from  a  Indgment  entered  against  it,  based 
on  a  fraternal  benefit  certificate  issued  upon 
the  life  of  one  Masters. 

[1,  2]  Plaintiff,  the  wife  ana  beneficiary  of 
the  insured,  offered  no  direct  proof  of  death. 


but  relied  upon  the  presumption  raised  by 
more-  than  seven  years'  continued  and  un- 
es3;>lained  absence.  Masters  disappeared  in 
1907,  and  this  action  was  instituted  in  1916. 
At  the  time  of  his  disappearance,  Masters 
had  a  life  expectancy  of  34.6  years. 

Defendant  contended  that  the  presumption 
of  death  is  unavailing  to  plaintiff  because 
of  the  following  by-law  adopted  by  the  so- 
ciety In  1908: 

"Section  66.  The  disappearance  or  long-contin- 
ued absence  of  any  member  unheard  of,  shall  not 
be  regarded  as  evidence  of  death  or  give  any 
right  to  recover  on  any  benefit  certificate  here- 
tofore or  hereafter  issued  by  the  society  until 
the  full  term  of  the  member's  expectancy  of  life, 
according  to  the  National  Fraternal  Uongress 
Table  of  Mortality,  has  expired." 

[S]  The  trial  court  refused  to  direct  a 
verdict  for  defoidant,  and  this  constltptes 
one  of  the  principal  errors  assigned.  The 
by-law  was  adopted  after  Masters'  disappear- 
ance. It  is  not  binding  on  tlie  plaintiff. 
Olson  T.  Modem  Woodmen  of  America  (Iowa) 
164  N.  W.  346;  McLaughlin  v.  Sovereign 
Camp,  W.  O.  W.,  97  Neb.  71,  149  N.  W.  112, 
L.  R.  A;  1915B,  766,  Ann.  Cas.   1917A,  79. 

It  is  further  urged,  however,  that  the  ev- 
idence in  the  present  case  overcame  any  legal 
presumption  of  death.  One  of  defendant's 
witnesses  testified  that  he  saw  Masters  alive 
in  the  state  of  Washington  in  1909;  but 
his  identlficatioa  was  not  positive  and  un- 
equivocal, and,  on  a  special  interrogatory 
submitted  at  the  request  of  defendant,  the 
jury  answered  that  they  did  not  believe  the 
facts  thus  sought  to  be  proved.  Again,  with 
regard  to  defendant's  attempt  to  account  for 
Masters'  disappearance  by  showing  that  be- 
fore his  dl8api>earance  he  mortgaged  prop- 
erty not  belonging  to  him  and  thus  rendered 
himself  liable  to  criminal  prosecution,  the 
Jury  returned  a  special  finding  that  they  did 
not  believe  that  a  fraudulent  mortgage  had 
been  given.  The  jury  were  the  sole  judges 
of  the  credit  to  be  given  the  testimony  offer- 
ed, and,  in  view  of  the  special  findings  made, 
there  is  nothing  in  the  record  to  rebnt  the 
presumption  of  Masters'  death.  Under  this 
view  there  is  no  error  either  in  the  instruc- 
tions given  or  refused. 

Defendant's  motion  for  a  new  trial  on  the 
ground   of  newly  discovered   evidence  also 
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was  properly  overruled.  The  supporting  af- 
fidavits by  which  It  was  sought  to  be  shown 
that  Masters  had  been  seen  alive  since  his  dis- 
appearance, by  witnesses  other  than  the  one 
Vho  had  testified  at  the  trial,  were  not  such 
as  warranted  a  setting  aside  of  the  verdict, 
liie  statements  of  one  of  the  affiants  were 
purely  hearsay,  while  the  date  fixed  in  the 
other  affidavit  was  prior  to  the  adoption  of 
the  by-law  in  question  and  more  than  seven 
years  before  the  bringing  of  the  present  suit. 
The  showing  made  was  not  such,  therefore, 
as  could  have  overcome  the  presumption  of 
death. 

[4]  The  final  assignment  of  error  made  Is 
the  taxing  of  a  |260  attorney  fee  against  de- 
fendant as  part  of  the  costs  of  suit,  under 
section  3212,  Rev.  St.  1913.  This  section 
deals  generally  with  life,  accident,  and  In- 
demnity insurance.  Section  3299,  Rev.  St. 
1013,  previously  enacted,  deals  directly  with 
such  associations  as  defendant.  It  provides 
that: 

"Such  societies  •  •  •  shall  be  exempt  from 
the  provisioas  of  the  statutes  of  this  state  relat- 
ing to  life  insurance  companies  except  as  here- 
inafter provided ;  and  no  law  hereafter  passed 
shall  apply  to  them  unless  they  be  expressly 
designated  therein." 

Section  3212  does  not  expressly  designate 
fraternal  beneficiary  associatloas,  and  it  fol- 
lows that  the  attorney  fee  was  improperly 
tax^. 

The  judgment  is  modified  by  striking  there- 
from the  item  allowed  for  attorney  fees^  and, 
as  thus  modified,  it  is  affirmed. 

LETTON,  J.,  not  sitting. 


HORTON  et  al.  v.  TABITHA  HOME. 
(No.  2013e.) 

(Supreme  CJourt  of  Nebraska.     Oct.  5,  1918.) 

(Syttabui  hv  the  Court.) 

1.  Apff&x  and  Error  <e=»1097(l)  —  Second 
Trial— Law  of  the  Case. 

At  a  former  hearinB  of  this  case,  reported  in 
95  Nob.  401,  145  N.  "W.  1023.  51  L.  R.  A.  (N. 
S.)  161,  Ann.  Cas.  1915D,  1139,  it  was  held  that 
the  Tabitha  Home,  a  charitable  institution,  did 
not  and,  under  its  charter,  could  not  enter  in'to 
a  valid  contract  for  the  payment  of  the  claims 
of  materialmen,  the  material  having  been  furnish- 
ed for  the  purpose  of  constructinK  a  hospital. 
Held,  that  this  previous  holding  constituted  the 
law  of  the  case  to  be  adhered  to,  the  evidence  ad- 
duced remaining  substantially  the  same. 

2.  OnARiTiEs  ©=45(1)— Charitable  Instittj- 
TTONs— Liability  fob  Improvements. 

Where  a  charitable  institution  has  received 
substantial  benefits  from  improvements  made 
upon  its  property,  but  is  not  liable  for  the  cost 
tiiereof  because  the  main  object  of  such  improve- 
ments was  not  within  the  powers  and  purposes 
of  the  institution  under  its  charter,  and  the  in- 
stitution, because  of  the  substantial  benefits 
which  it  has  received  from  the  improvements, 
makes  provision  for  the  raising  of  a  fund  for 
the  payment  of  the  value  to  it  of  such  benefits 
received,  the  court  will  order  the  application  of 


any  such  fund  so  raised  to  the  payment  of  the 
cost  of  any  benefits  so  received. 

liCtton,  J.,  dissenting. 

Appeal  from  District  Court,  Lancaster 
County;    Stewart,  Judge. 

Action  by  H.  W.  Borton,  doing  business 
as  the  Western  Supply  CJompany,  and  others, 
against  the  Tabitha  Home.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Strode  &  Beghtol  and  Fawcett  &  Mockett, 
all  of  Lincoln,  for  appellants.  Boomer  & 
Boebmer,  of  Lincoln,  for  appellee. 

CORNISH,  J.  This  suit  was  originally 
commenced  by  the  plaintiff  and  cross-petl-- 
tioners  who  furnished  material  for  Improve- 
ments made  on  the  main  building  of  Tabitha 
Home,  a  charitable  institution,  to  foreclose 
their  mechanics'  liens.  The  trial  court  al- 
lowed the  liens.  The  defendant  Tabitha 
Home  appealed.  Our  oplnI<m  is  reported  in 
95  Neb.  491,  145  N.  W.  1023,  51  L.  R.  A. 
(N.  S.)  161,  Ann.  (Jas.  1915D,  1139.  In  re- 
versing the  case  we  held  that  the  Improve- 
men{:s  were  made  for  the  construction  of  a 
hospital  at  the  home;  that  the  home  is  a 
public  charity  organized  "to  furnish  a  home 
for  the  aged  and  infirm,  and  a  home  for 
Indigent  orphans  to  be  given  a  common  school 
education  to  fit  them  to  become  nurses  and 
attendants  in  orphan  homes,  and  similar 
institutions,"  and  under  Its  charter  would 
not  be  empowered  to  expend  its  funds  or 
property  for  the  purpose  of  maintaining  a 
hospital;  and,  further,  that  It  did  not  ap- 
pear from  the  record  that  the  trustees  of  the 
institution  had,  as  such,  contracted  to  make 
It  liable  for  the  improvements.  We  further 
held  that,  no  application  having  been  made 
to  the  district  court  for  authority  to  so  ex- 
pend the  funds  of  the  institution,  a  mechan- 
ic's lien  could  in  no  event  attach  to  the  real 
estate  of  the  institution. 

On  a  retrial  of  the  case,  the  trial  court 
found  against  the  materialmen.  They  have 
appealed  the  case,  contending  that  they  are 
entitled  to  judgment  against  the  Institution 
for  the  value  of  material  furnished. 

[1]  We_are  of  opinion  that  the  question  of 
the  right  of  the  materialmen  to  a  judgment 
against  the  defendant  for  the  value  of  the 
material  furnished  was  passed  upon'  in  our 
former  opinion  and  judgment,  which  decision 
has  become  the  law  of  the  case.  We  are  of 
opinion,  too,  that  we  were  right  In  holding 
that  the  trustees  of  the  corporation  would 
not  be  empowered  to  contract  for  the  ex- 
penditure of  its  funds  to  build  a  hospital, 
and  that  persons  dealing  with  a  public  char- 
ity are  bound  to  know  the  extent  of  its  pow- 
ers. 

[I]  It  is  insisted,  however,  that  these  ma- 
terialmen all  supposed  that  they  were  deal- 
ing with  the  home  in  improving  Its  main 
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bolldlng,  whieb  was  at  the  time  and  has 
since  been  used  by  Its  Inmates;  that  the 
Improvements  made  and  material  furnished 
were  more  or  less  for  the  benefit  of  the 
home.  We  are  of  opinion  that  the  record 
does  shoTC  that  these  contentions  are  true. 
It  is  further  insisted  that  the  of&cerB  haTe. 
as  they  promised  to  do,  raised  a  fund  for 
the  satisfaction  of  the  claims  of  these  ma- 
terialmen. The  evidence  does  not  show 
the  amount  of  it,  if  any  has  been  raised. 
The  materialmen  have  at  all  times  asked  for 
snob  equitable  relief  as  good  conscience  may 
require.  It  would  appear  from  the  record 
that,  the  benefits  of  these  improvonents  hav- 
ing, in  part  at  least,  gone  to  the  home,  it 
ought  to  make  its  best  endeavor  to  pay  foe 
such  improvonents  as  it  has  had  and  as 
were  necessary  to  the  home. 

We  have  conduded  to  regiand  this  case  to 
the  district  court,  with  leave  to  the  parties 
to  amend  their  pleadings  so  that  the  exact 
■value  of  improvements  beneficial  and  neces- 
sary to  the  home  may  be  determined,  and. 
If  it  Is  further  found  that  the  home  haa 
made  provision  lor  or  has  ralsea  a  fund 
donated  for  the  purpose  of  paying  the  value 
at  such  improvemoits,  then  an  order  should 
be  made  requiring  the  application  of  any 
fund  BO  raised  pro  rata  to  Uie  payment  of 
the  claims  of  these  materialmen,  so  far  as 
the  court  may  find  the  improvements  made 
were  necessary  and  beneficial  to  the  home 
for  the  purposes  for  whldi  It  was  establislied 
onder  the  law. 

Beversed    and   remanded. 

ROSH^  J.,  not  sitting.    LETTON,  J.,  dis- 
sents.   See  leo  K  W.  434. 


KBAUS  T.   STATE.     (No.  20575.) 
(Supreme  (Tourt  of  Nebraska.    Oct.  5, 1918.) 

(BylUbu*  &v  M«  CourU) 

1.  C^EXiaiTAi.  Law  ^9821(8)  —  Deokkbs  or 

HomcIDB— iMSTBTTCTIONS. 

Where  one  is  charged  with  having  committed 
marder  in  the  first  def^ee,  it  is  the  duty  of  the 
court  to  instract  regarding  all  the  inferior  de- 
grees of  homicide  to  which  the  evidence  is  prop- 
erly applicaUe,  even  though  such  instructions 
are  not  requested. 

2.  QoMiciDB  «=s294(2)  —  Inbibuctions  —  Ef- 
fect or  Intoxicatio.v. 

Intoxication  is  not  an  excuse  for  committing 
a  crime.  But  when,  in  a  criminal  prosecution, 
the  evidence  teoA  to  prove  that  the  defendant 
was  intoxicated  at  the  time  of  the  commission  ot 
the  offense  charged,  even  though  the  I:i)Uug  is 
admitted,  it  is  the  duty  of  the  court  to  instruct 
the  jory  that  if  they  believe  from  the  evidence 
that  defendant  was  iatoxicated,  and  that  he  was 
■o  intoxicated  at  the  time  of  the  sbootine  as  to 
be  incapable  of  deliberation  or  prrmeditation, 
or  of  forming  a  felonious  intent  to  shoot  and  to 
kill  decedent,  in  such  case  it  would  be  their  duty 
to  return  a  vwdict  of  murder  in  the  second  de- 
gree, or  of  manslaughter,  or  of  not  guilty. 


3.  OanairAi,  Law  «3>66a(3)  —  Tbiai.  —  Hx- 

KAHKB  or  COUBT. 

After  sustaining  an  objection  to  a  question 
that  the  court  propounded,  the  court  remarked : 
"If  the  counsel  for  the  defense  objects  to  secur- 
ing information,  we  want  the  objection  sustain- 
ed." Held,  the  remark  was  improper,  and  "Was 
prejudicial  to  the  rights  of  the  accused. 

4.  Gbihinal  Law  €=3641(3)  —  Tbiai,  —  Indi- 
QENT  Person— Appointment  of  Couxsei,. 

Error  cannot  be  predicated  on  the  refusal  of 
the  ODurt  to  appoint  counsel,  under  section  9081, 
Rev.  St.  1913,  to  defend  an  indigent  person  ac- 
cused of  crime,  when  counsel  who  is  competent 
to  conduct  such  defense  announces  in  open  court 
that  be  will  appear  for  the  defendant  "as  a 
friend  of  the  court,"  even  though  other  counsel 
should  be  appointed. 

5.  GOUNTUSS    e=»139— InDISBHT    PlBSON— S^- 

FEN8ES  OF  COUNSEL. 

In  such  case  the  counsel  making  such  proffer 
to  defend,  and  wbo  does  conduct  such  defense,  is 
not  entitled  tn  receive  pay  from  the  connty  for 
the  services  so  rendered,  nor  fbr  services  and  ex- 
penses in  this  court. 

Error  to  District  Oonrt,  Saline  <3onnty; 
Brown,  Judge. 

Rudolph  Kraus  was  convicted  of  murder, 
and  brings  error.    Reversed  and  remanded. 

Bartos  &  Bartos,  of  Wilber,  for  plaintiff  \n 
error.  ^Illis  E.  Reed,  Atty.  Gen.,  Orville  L. 
Jones,  Asst.  Atty.  Gen.,  and  Cbaa.  F.  Barth, 
of  Friend,  fol:  the  State. 

DEIAN,  J.  This  case  was  brought  here  on 
error  from  the  district  court  of  Saline  county: 
Rudolph  Kraus,  a  young  man  26  years  of  age, 
was  cliarged  with  feloniously  shooting  and 
killing  bis  wife.  He  was  convicted  of  murder 
in  the  first  degree  and  sentenced  to  tlie  peni- 
tentiary for  life.  The  killing  was  admitted. 
The  defense  was  insanity,  superinduced  by 
Intoxication,  and  intoxication  at  the  time  of 
the  killing. 

The  tragedy  occurred  on  February  21, 1017, 
at  tbe  farmhouse  of  defendant,  where,  be- 
sides bis  wife,  be  sbot  and  killed  his  only 
children,  a  daughter  and  a  sou,  aged  2  and  4 
yearsi  respectively.  He  attempted  suicide^ 
shooting  himself  In  the  left  temple,  and  In 
tbe  center  of  his  forehead,  and  also  Just  be- 
low his  heart.  Tbe  bullet  that  entered  bis 
temple  totally  and  permanently  destroyed  bis 
eyesight.  Tbe  bullet  that  entered  bis  tore- 
head  was  yet  Imbedded  in  the  front  part  of 
bis  brain  when  the  case  was  tried. 

Defendant  was  a  farmer.  His  assets 
amounted  to  $1,800  and  his  liabilities  were 
$3,800.  The  day  before  the  shooting  he  went 
to  tbe  nearby  town  of  Daykin,  and,  visiting  a 
saloon  there,  be  drank  some  beer.  While 
there  be  was  told  by  some  neighbors  that  the 
wlntM  wheat  was  all  killed.  He  said  tliat 
discouraged  him,  and  he  drank  some  more, 
and  also  bought  a  gallon  of  beer,  a  bottle 
each  of  whisky  and  klmmel,  the  latter  an 
intoxicant,  and  took  the  entire  purchase  home 
with  bim,  where  he  arrived  shortly  before 
midnight.  His  wife  had  not  yet  retired.  He 
said  tbat  he  consumed  nearly  all  of  the  liq- 
uor, and  that  sometime  between  4  and  6  In 
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the  morning  he  entered  the  house  and  shot 
and  Instantly  killed  his  sleeping  victims  by 
shooting  them  through  the  bead.  Immediate- 
ly thereafter  he  lay  down  between  his  chil- 
dren and  attempted  to  take  his  own  life.  He 
testified  that,  between  midnight  and  the 
time  of  the  shooting,  he  wandeted  about  the 
pren^ses  and  heard  voices  telling  hUn  to  de- 
stroy his  family.    He  said: 

"I  listen,  it  may  be  from  God.  *  •  •  I  not 
see  nobody." 

Besides  his  own,  there  Is  disinterested 
testimony  which  shows  that  defendant  was 
apparently  fearful  that  himself  and  his  en- 
tire family  inherited  a  tubercular  tendeni^. 
But  it  appears  <hBt  there  was  not  a  trace  of 
that  malady  In  any  member  of  his  own  nor 
his  father's  family.    He  testified: 

"Q.  Why  didn't  you  kill  yourself,  and  let  your 
wife  and  the  babies  live?  A.  Because  I  lore 
mine  wife  and  kids.  •  •  •  Becaase  I  knew 
according  to  or  alongside  of  my  mother  and  my 
sisters  and  my  brother  that  tuberculosia  is  incur- 
able, and  because  I  knew  that  I  have  lots  of 
debts,  and  that  the  wheat  is  gone,  and  I  was  re- 
lying on  that — that  I  would  get  help  out  of  the 
wheat  after  threshing  it  out.  I  had  70  acres  of 
wheat.  And  the  voices  kept  urging  me  on  that  I 
should  do  this.  Then  I  went  into  the  kitchen, 
and  I  cut  off  the  lives  of  my  dear  ones,  and 
wanted  to  cut  off  my  own  life." 

It  was  not  shown  that  there  had  ever  been 
any  ill  feeling  between  defendant  and  his 
wife,  nkat  defendant  was  financially  em- 
barrassed, and  that  he  had  lost  his  wheat 
crop,  was  flie  only  motive  ascribed  to  the 
accused  by  the  state  for  the  ccMnmission  of 
the  crime  with  which  he  was  charged. 

[t]  There  was  disinterested  testimony 
showing  that  Kraus  had  been  a  hard  drinker 
of  intoxicants  for  many  years.  The  proof 
seems  to  show  that  he  drank  nearly,  if  not 
quite,  all  of  the  liquor  that  he  .brought  from 
Daykln,  and  in  oral  argument  here  the  coun- 
ty attorney  stated  that  he  was  unable  to  say 
from  the  record  that  the  defendant  did  not 
drink  the  liquor  before  the  shooting.  Not- 
withstanding the  testimony  respecting  In- 
toxication, the  court  entirely  Ignored  that 
issue  In  the  instructions,  and  informed  the 
Jury  in  Instruction  numbered  20: 

"That  the  defense  in  this  case  is  the  insanity  of 
the  defendant,  and  that  if  yon  acquit  this  de- 
fendant you  must  state  in  your  verdict  that  you 
do  so  on  the  ground  of  insanity." 

In  view  of  the  record,  the  court  erred  in 
so  restricting  the  inquiry  of  the  lury.  It 
should  have  been  Instructed  on  the  question 
of  Intoxication  as  well.  If  the  defendant  was 
sane,  but  was  so  Intoxicated  at  the  time  of 
the  shooting,  if  he  was  intoxicated,  as  to  be 
incapable  of  deliberation  or  premeditation, 
or  of  forming  a  felonious  intent  to  kill,  that 
was  a  question  of  great  importance. 

[1]  Defendant  also  complains  because  the 
Jury  was  not  instructed  respecting  any  de- 
gree of  homicide,  save  only  as  to  murder  in 
the  first  degree.  On  this  point  in  the  instruc- 
tion numbered  4  the  court  informed  the  Jury : 
"The  essential  elements  of  the  crime  of  murder 
in  the  first  degree,  as  charged  in  the  information, 
are:    (1)  An  unlawful  killing  of  a  person;    (2) 


tiiat  the  killing  was  done  purposely;  'and  (9) 
that  it  was  done  with  deliberate  and  premedi- 
tated malice." 

In  view  of  the  evidence,  the  court  erred  in 
omitting  to  instruct  the  jury  respecting  the 
different  degrees  of  homicide.  The  rule  In 
this  country  is  almost  universal  'that  in  a 
case  charging  first  degree  murder  it  is  the 
duty  of  the  court  to  Instruct  respecting  all 
of  the  inferior  degrees  of  homicide  to  which 
the  evidence  is  properly  applicable,  even 
though  such  instructions  are  not  requested. 
Carleton  v.  State,  43  Neb.  373,  61  N.  W.  699; 
Xoimg  V.  State,  74  Neb.  316,  104  N.  W.  867, 
2  h.  R.  A.  (N.  S.)  66;  13  R.  0.  L.  933. 

[3]  The  court  interrogated  a  witness,  and 
in  sustaining  an  objection  interposed  by  de- 
fendant renuirked: 

"Owing  to  the  objection,  the  gnestion  may  be 
withdrawn  on  the  obJecti<m  of  counsel  for  the 
defense.  If  the  counsel  for  the  defense  objects 
to  securing  information,  we  want  the  objection 
sustained.'^ 

The  defendant  argues  earnestly  that  the 
remark  was  prejudicial  to  his  rights.  If 
seems  to  us  that  In  the  respect  noted  the 
court  erred.  If  the  information  sought  was 
material,  the  objection  should  have  been 
overruled.  In  any  event  the  remark  was  out 
of  harmony  with  the  spirit  that  should  pre-' 
vail  in  the  trial  of  a  defendant  for  a  capital 
offense.  Such  an  observation  would  scarcely 
fail  to  cause  an  intelligent  Jury  to  believe 
that  in  the  opinion  of  the  court  the  defense 
was  seeidng  to  conceal  material  testimooy, 
and  the  remark  was  therefore  prejudicial  to 
the  accused.  It  is  well  known  to  those  who 
are  familiar  with  Jnry  trials  tliat  Jurors  are 
usually  alert  to  discover  the  attitude  of  tlie 
court  respecting  the  merits  ot  the  case,  and 
particularly  in  criminal  actions.  For  this 
reason,  among  others,  the  court  should  avoid 
even  the  appearance  of  partiality  as  between 
the  parties.  The  court's  inadvertence  Is 
evident  and  the  objectionable  remark  was 
unwarranted. 

[4]  Defendant  is  penniless.  All  of  his  as- 
sets were  prorated  among  his  creditors  be- 
fore the  trial.  His  counsel  in  the  present 
case  api)eared  for  him  at  the  preliminary 
hearing  and  the  usual  request  was  made  in 
the  district  court  under  section  9081,  Rev. 
St.  1913,  for  the  appointment  of  counsel  to 
conduct  his  defense.  The  court  refused  to 
make  any  aiH>olntment,  for  the  reason  that 
P.  W.  Bartos,  Esq.,  in  open  court  aiuiounceil 
that  his  firm  would  appear  in  the  case  "as 
a  friend  of  the  court,"  even  though  other 
counsel  were  appointed.  TSe  act  providinir 
for  appointment  of  counsel  to  defend  in  a 
felony  trial  was  enacted  primarily  for  the 
benefit  of  an  indigent  defendant,  to  the  end 
that  his  rights  might  be  fully  protected.  In 
the  pre.'sent  case  the  accused  had  a  vigorous 
and  able  defense  and  his  every  right  was 
safeguarded.  No  abuse  of  Judicial  discretion 
in  the  premises  is  shown,  and  Tinder  the  cir- 
cumstances error  cannot  be  predicated  on 
the  court's  refusal  to  appoint  counseL    It 
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has  been  well  said  that  the  conduct  of  causes 
Is  not  the  function  ot  tbe  amicus  curiae.  Xaf t 
T.  Northern  Transportation  Co.,  66  N.  H.  414. 

[I]  We  believe  it  proper  to  say  that  the 
ethics  of  the  profession  forbid  that  one  who 
Tolnnteers  his  services  as  "a  friend  of  tbe 
court"  should  accept  either  fee  or  reward 
for  services  so  rendered.  In.  oral  ar&unieut 
defendant's  counsel  suggested  that  iu  any 
event  they  should  be  repaid  for  the  expense 
of  printing  the  brief  of  their  client  in  this 
court  But  sucii  claim  cannot  be  allowed  for 
the  same  reason. 

Many  other  assignments  of  error  have 
been  called  to  our  attention,  but  they  do  not 
seem  to  reiiaire  discussion.  For  tbe  errors 
pc^nted  out,  the  Judgment  is  reversed,  and 
tlie  cause  remanded  for  further  proceedings 
In  accordance  with  law. 

Reversed  and  remanded. 


0STEK6ARD  v.  NOBKER  et  aL    (No.  20092.) 
(Supreme  Court  of  Nebraska.    Oct  6,  1918.) 

(Syttahut  bv  the  CouH.) 
Vendor  ard  Fokchaseb  «=3232(9)  —  Box  a 

FiBK  PUKCHASKR— NOTICB. 

The  general  rule  is  that  the  open,  notorious 
possession  of  real  property  by  a  tenant  is  no- 
tice to  the  worid  of  the  landlord's  title. 

•    Appeal  from  District  Court,  Madison  Coun- 
ty ;  Welch,  Judge. 

Action  by  Sena  Ostergard  against  Chris 
Korker  and  others.  Judgment  for  plaintiff, 
and  defendant  Edgar  B.  Harvey  appeals. 
ABirmed. 

Willis  E.  Reed,  of  Lincoln,  for  appellant 
U.  B.  Foster,  of  Madisoti,  and  W.  J.  Moss- 
holder,  of  San  Diego,  Cal.,  for  appellee. 

OORNISH,  J.  Plaintiff  was  induced  by 
fraud  and  without  consideration  to  make  her 
deed  of  the  land  in  controversy  to  the  de- 
ft-ndant  Norker.  Soon  afterwards  the  de- 
fendant Norker  deeded  the  land  to  defendant 
Harvey.  At  the  time  of  these  conveyances, 
the  plaintiff  was  in  actual  and  visible  pos- 
session of  the  premises  by  her  tenant.  She 
never  surrendered  the  possession  nor  con- 
sented that  possession  be  given  to  either  of 
the  defendants.  Harvey,  at  the  time  ot  his 
purchase,  made  no  inquiry  of  the  tenant  or 
plaintiff  respecting  plaintiff's  rights.  This 
action  seeks  the  cauoellation  of  theije  con- 
v^anoes.  The  trial  court  found  that  de- 
fendant Harvey  purchased  without  knowl- 
edge of  the  fraud  perpetrated  upon  the  plain- 
tiff; but  further  found  that  he  was  not  a 
bona  4de  purdmser,  for  the  reason  that  he 
had  constructive  notice  of  plaintiff's  rights 
and  interest  In  the  land,  and  entered  judg- 
ment and  decree  accordingly.  Defendant 
Harvey  appeals. 

The  Inquiry  is  whether  the  possession  of 


land  under  such  circumstances  is  notice  of 
tbe  title  of  the  possessor  alone,  or  whether 
the  possesion  of  the  tenant  is  the  possession 
of  the  landlord  and  notice  of  the  former  is 
notice  of  the  latter.  In  a  majority  of  the 
American  cases  the  latter  rule  has'  been 
adopted  (see  note  to  Garbutt  &  Donovan  v. 
Mayo,  128  Ga.  269,  57  S.  E.  495,  13  L.  R.  A. 
[N.  S.]  58,  101,  102),  and  has  been  recognized 
by  this  court  (Oonlee  v.  McDowell,  15  Neb. 
184,  18  N.  W.  60;  Smith  v.  Myers,  56  Neb. 
503,  76  N.  W.  1084).  It  is  an  equitable  rule 
that  possession  of  property  is'  notice  to  the 
world  of  whatever  rights  the  possessor  has 
in  it  The  fact  that  the  possession  Is  by  a 
tenant  under  circumstances  such  as  in  this 
case  should  make  no  differences  If  Harvey 
had  inquired  of  the  tenant,  he  would  have 
learned  that  he  held  as  lessee  of  another. 
Exercising  reasonable  prudence,  he  would 
not  have  stopped  his  inquiry  at  that  point, 
but  would  have  inquired  ot  the  landlord 
(Mrs.  Ostergard)  and  would  have  learned, 
as  he  afterwards  did  learn,  that  she  was  uo- 
wtlNng  to  surrender  possession  and  claimed 
ownership  of  the  land. 

Defendant  Hafvey  In  his  brief  raises  a 
question  of  estoppel  wWch  was  neither  plead' 
ed  nor  litigated  in  tHe  trial  cciart  and  cannot 
be  considered  here. 

We  are  of  opiaion  that  the  Judgment  and 
decree  of  the  trial  court  should  be  atSrmed. 

SEDGWICK,  J.,  not  sitting. 


MALICE  V.  STATE.    (No.  20564.) 
(Supreme  Court  of  Nebraska.     Oct  5,  1918.) 

(Syllabus  by  the  Court.) 

1.  CaniiwAL  Law  «=>1172(6)— Habmless  Er- 

BOH— iNSTBtrCTION. 

An  inetmction  authoriziDg  Hie  jury  to  con- 
vict the  defendant  for  the  gale  of  intoxicants 
Blade  at  any  time  within  18  months  prior  to  the 
filing  of  the  information,  when  the  law  under 
which  the  prosecution  was  maintained  had  been 
in  force  only  a  little  more  than  6  months  prior 
to  that  time,  waa  improper;  but,  as  the  only 
evidence  given  against  the  defendant  was  of  a 
sale  made  a  little  more  than  a  month  after  the 
law  was  in  force,  the  error  was  without  preju- 
dice and  immaterial. 

2.  IRI'OXICATING    LiQVOBS    «=>2S8(3)  —  QUES- 
TION tXtB  JUBS. 

I'nder  the  evidence,  the  question  as  to  wheth- 
er the  liquor  described  in  the  information  was 
intoxicating  was  a  question  for  the  jury. 

BiTor  to  District  CJourt,  Franklin  County; 
Dungan,  Judge. 

Uriah  H.  Malick  was  convicted  of  selling  , 
intoxicating  liquors,  and  brings  error.    Af- 
firmed. 

Geo.  W.  Pratlier,  ot  Bloomlngton,  for 
plaintiff  in  error.  Willis  E.  Reed,  Atty.  Gen., 
and  OrvlUe  Ia  Jones,  Asst.  Atty.  Gen.,  for  the 
State. 
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DEAN,  J.  In  the  district  court  for  Frank- 
lin county,  V.  H.  Mallck  was  convicted  under 
chapter  187,  Laws  1917,  of  selling  "Intoxi- 
cating liquors,  to  wit,  Hostetter's  bitters," 
to  Carl  Dunn,  on  or  about  June  16,  1917. 
From  a  fine  of  $100  and  costs,  defendant 
prosecutes  error  to  this  court. 

[1  ]  Defendant  says  the  verdict  is  not  sup- 
ported by  the  evidence  and  that  the  court 
erred  in  giving  Instructions  numbered  3  and 
5.  Instruction  6  Informs  the  Jury  that  to 
convict  defendant  it  must  appear: 

That  h«  "sold  Hostetter's  bitters  to  Carl 
Dunn ;  *  *  *  that  said  Hostetter's  bitters  was 
intolicating;  (3)  that  it  was  sold  and  used  as  a 
beverage;  or  that  it  was  capable  or  fit  for  use  as 
a  beverage;  (4)  that  said  offense  was  committed 
in  Franklin  county.  Neb.,  at  any  time  within  18 
months  prior  to  the  filing  of  the  information  in 
this  case,  which  information  was  filed  on  the 
I2th  day  of  November,  1917." 

He  points  out  that  the  act  became  effective 
May  1,  1917,  and  that  the  Instruction  Is  mis- 
leading because  it  Informed  the  jury  that  de- 
fendant conld  be  lawfully  convicted  for  sell- 
ing to  Dunn  before  the  act  became  effective, 
namely,  at  "any  time  within  18  months  prior 
to  ♦  •  •  the  12th  day  of  November, 
1917."  Elsewhere  in  his  brief  defendant 
says: 

''The  only  witness  that  testified  or  attempted 
to  testify  to  any  sale  of  Hostetter's  bitters,  or 
any  other  kind  of  Uquor  to  Carl  Dunn  or  any 
other  person,  by  the  plaintiff  in  error,  was  Carl 
Dunn." 

On  this  point  Dunn  testified  that  he  bought 
a  bottle  of  the  bitters  from  the  defendant  on 
June  16,  1917,  the  date  charged  in  the  infor- 
mation, and  thatNhe  drank  it  on  the  same 
day.  If  that  is  true,  the  sale  was  a  little 
more  than  a  month  after  the  pr<Albltory  law 
(chapter  187,  Laws  1917)  became  ojwrative^ 
namely.  May  1,  1917,  so  that  if  Dunn  is  to 
be  believed  on  that  point,  apd  evidently  the 
Jury  believed  him,  the  offense,  so  far  as  the 
sale  was  concerned,  was  complete  when  Dunn 
made  the  purchase.  There  was  also  sufficient 
testimony  to  submit  to  the  Jury  the  question 
as  to  whether  Carl  Dunn  drank  any  other 
liquor  or  was  intoxicated  on  June  16th. 
Dunn  said  he  never  at  any  other  time  bought 
Hostetter's  bitters  from  defendant,  and  de- 
fendant denied  that  he  ever  sold  Hostetter's 
4>ltters  to  Dunn.  As  to  the  sale,  the  Jury  ap- 
parently accepted  Dunn's  testimony  and  re- 
jected that  of  the  defendant.  A  different 
question  would  have  arisen  if  there  had  been 
evidence  to  show  that  defendant  sold  the 
bitters  to  Dunn  both  before  and  after  May 
1st.  It  is  apparent  that  defendant  was  not 
convicted  for  selling  to  Dilun  before  the  pro- 
hibitory act  became  effective,  and  therefore 
error  cannot  be  predicated  on  the  giving  of 
instruction  numbered  5.  Prom  the  fact  that 
the  only  evidence  of  a  sale  was  subsequent 
to  the  taking  effect  of  the  act  the  error  was 
without  prejudice  and  therefore  Immaterial. 


Jolly  T.  State,  43  Neb.  867,  62  N.  W.  800; 
Monroe  v.  City  of  Lawrence,  44  Kan.  007, 
24  Pac.  1113,  10  L.  R.  A.  S20;  HofhelnU 
V.  State,  45  Tex.  Cr.  R.  117,  74  S.  W.  310; 
State  V.  Huff,  76  Iowa,  300,  40  N.  W.  720. 

[2]  Respecting  the  question  whether  the 
bitters  was  an  intoxicant  and  whether  it  was 
used  as  a  beverage,  the  evidence  was  con- 
flicting and  unsatisfactory.  There  was  noth- 
ing to  show  the  ingredients  of  which  the 
liquor  was  composed,  except  that  there  was 
some  testimony  to  the  effect  that  it  contain- 
ed 25  per  cent  of  alcohol,  and  some  to  show 
that  It  had  no  more  alcohol  than  was  suf- 
ficient to  hold  certain  ingredients  in  solu- 
tion. What  the  ingredients  are  does  not  ap- 
pear. But  for  the  purpose  of  the  present 
case  there  is  sufficient  evidence  to  support 
the  charge  of  the  information  and  the  ver- 
diet  of  the  Jury. 

No  reversible  error  appearing  in  the  reC" 
ord,  the  Judgment  must  be  affirmed. 


FUNK  et  aL  t.  STEVENS  et  al.    (No.  20328.) 
(Supreme  C!ourt  of  Nebraska.    Oct.  5,  1918.) 

(Syllabus  ly  the  Court.) 

1.  Insubancb  €=»719(3)  —  Mutual  Benefit  , 
Insurance — Incbgase  in  Rates. 

A  member  of  a  mutual  benefit  society  cannot 
complain  of  an  increase  of  rates  necessary  to  en- 
able the  society  to  comply  with  its  contract 

2.  Insurance  ®=s719(3)  —  Mutual  Benefit 
Insubance — Duties  of  Members. 

The  mutual  promise  of  every  member  of  such 
society  is  to  pay  the  certificate  of  every  other 
member.  There  is  no  vested  right  in  any  provi- 
sion of  the  contract,  either  express  or  implied, 
that  is  not  subject  to  and  controlled  by  the  duty 
of  the  member  to  pay  the  cost  of  bis  own  insur- 
ance, for  under  no  construction  of  a  mutual  con- 
tract can  he  demand  more  than  he  is  willing  to 
give. 

3.  Insurance  ®=»719(1)  —  Mutual  Benefit 
Society— Enactment  of  By-Laws. 

The  power  to  enact  by-laws  is  an  Inherent 
and  contmuous  one.  The  duly  authorized  rep- 
resentatives of  the  members  are  alone  vested 
with  the  power  of  determining  when  a  change  is 
demanded,  and  the  courts  will  interfere  only 
when  there  is  an  abuse  of  discretion. 

4.  Insurance  €=»719(3)  —  Mutual  Benefit 
Society— Change  in  Assessments. 

A  change  in  assessments,  so  as  to  make  them 
conform  to  the  cost  of  insurance  according  to 
age,  made  in  conformity  to  the  law  of  experience 
in  such  matters,  is  a  reasonable  change.  It  is 
not  the  fixing  of  an  arbitrary  age  or  class  dis- 
tinction. 

Sedgwick,  J.,  dissenting. 

Appeal  from  District  .Court,  Lancaster 
County;   Stewart,  Judge. 

Action  by  Philip  C.  Funk  and  others 
against  John  Stevens,  Uraud  Master  Work- 
man, A.  O.  U.  W.,  and  others.  Judgment  for 
defendant,  and  plaintiffs  appeal.     Affirmed. 
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FCNK  V.  Stevens; 


J.  C.  McBeynolds,  of  lincoln,  and  J,  Ij. 
McPheely,  of  Mlnden,  aud  Ctaas.  W.  Meekar, 
of  Im^rial,  for  appellants.  E.  J.  Lambe,  of 
Beaver  Ctty,  Edw.  F.  Leaty,  of  Omaba,  and 
John  SteyeoB,  of  Bearer  caty,  for  appellees. 

CORNISH.  J.  The  A.  O.  U.  W.,  a  fraternal 
life  Insurance  company,  orlginaUy  fixed  as- 
aeasments  at  |1  each  on  death  of  a  member, 
regardless  ot  age.  The  plan  in  tliis  partica- 
lar  was  improvldentlal,  uBsdentifia  The 
average  age  of  members  Increases.  Twice  in 
Its  history  daring  the  plaintiffs'  membership, 
and  before  the  change  In  rates  of  assessment, 
which  is  the  subject  of  this  controversy,  it 
became  apparent  to  the  tpemberahlp  that  the 
organization  could  not  survive  under  the  old 
rates.  Accordingly,  dianges  in  rates  of  as- 
sessment were  made  more  in  consonance 
with  the  necessities  of  the  case,  makiog  the 
rate  correspond  more  nearly  to  the  risk  car- 
ried as  affected  by  the  member's  age,  which 
changes  were  acquiesced  in  by  the  members, 
indnding  the  plaintiffs.  But  still  it  was 
found  that  a  sufficient  increase  in  rates,  ad- 
justing them  according  to  age,  had  not  been 
made  if  the  obligations  of  the  order  were 
to  be  kept.  The  directors  rightfully  called 
a  session  of  the  Grand  Iiodge^  which  amended 
the  law  fixing  assessments  as  the  law  now 
reads.  Afterwards  at  the  regular  meeting  of 
the  Grand  Lodge  a  majority  voted  to  repeal 
the  previous  law  as  amended.  Later  the 
body  voted  to  reconsider  this  action.  A 
motion  to  table  was  lost  and  a  motion  to 
finally  adjourn  carried.  This  situation  left 
the  law  as  adopted  at  the  earlier  meeting  in 
force,  whether  or  not  its  repeal  required  a 
two-thirds  vote,  unless  it  is  invalid  for  oth- 
er reasons.  The  objection  made  to  it  by 
plaintiffs  is  that  it  fixes  the  assessment  on 
an  aged  member  so  high  as  to  make  it  un- 
profitable and  might,  in  instances,  make  it 
financially  Impossible  for  him  to  remain  a 
member.  If  past  60  years  old,  he  has  to  pay 
$11.20  per  month  on  a  $2,000  policy.  The 
increase  on  older  members  was,  in  the  earlier 
Increases  above  mentioned,  in  greater  pro- 
portion than  that  on  younger  members.  Is 
this  permissible?  The  laws  of  the  order  have 
always  fixed  the  rate  and  contained  a  pro- 
vision for  their  amendment  The  member's 
certificate  left  the  order's  obligation  subject 
to  these  amendments.  By  acquiescing  in  the 
previous  amendments,  the  plaintiffs  agreed 
that  the  contract  permitted  a  burden  increas- 
ing with  age. 

[3]  Courts  will  not  undertake  to  direct  or 
control  the  internal  policy  of  such  societies. 
It  is  only  when  there  is  au  abuse  of  their 
discretionary  powers — an  unreasonable  and 
arbitrary  invasion  of  private  rights— that  the 
courts  interfere. 

[1,1)  Now,  if  there  Is  any  one  obligation 
of  the  society  more  binding  upon  it  or  its 
members  than  another.  It  is  the  promise 
made  In  the  statement  of  the  objects  of  the 
order  to  pay  each  member's  beneficiary  |2,- 


060  upon  his  death.  In  morals  and  In  law 
that  promise  must,  if  poasiblet  be  kept  Tbt 
member  must  not  forget  that  he  is  an  In- 
surer as  well  as  an  insured.  When  the  or- 
der is  faced  by  inevitaUe  financial  ruin  for 
want  of  funds  Impossible  to  be  raised  under 
the  existing  rule  of  asseasment,  no  member 
can  disassociate  his  certificate  or  contract 
and  insist  that  the  object  of  the  fraternity  is 
to  pay  him  in  full  without  reference  to  his 
fellofw  m'einbers.  To  increase  the  number  of 
asBeeaments,  or,  whMi  is  the  same  thing,  t» 
increase  asseesmenta  proporticntate  to  amount 
b^ng  paid,  dees  not  at  all  leadi  the  diffi- 
culty. The  original  asaeasotents  were  un- 
sdentiflc  and,  in  fact,  InequltaUei  The  mem- 
bers did  not  appreciate  bow  the  average  age 
and  cost  of  inniranoe  would  increase  and  the 
infusion  of  new  ble>od  would  not  prevent  it 
In  its  appeal  to  the  young  man  even  frater- 
nal objects  must  be  Just  as  wdl  as  generous. 
The  scheme  contemplated  continuous  addi- 
tions as  old  members  died.  If  ten  men  mu- 
tually promise  to  pay  eack  other  flO.OOO  at 
death,  the  110,000  mnst  be  gathered  from  the 
promisors  if  all  are  to  be  paid. 

[4]  Under  sndi  drcumstanoes,  in  order  to 
keep  the  pact  to  prevent  the  deficit  and  meet 
the  obligation,  what  proposition  could  be* 
more  equitable  than  this:  Henceforth  each 
member  shall  pay  according  to  the  cost  of 
his  Insurance  to  the  society  and  the  value 
of  it  to  him.  This  is  the  proportion  which 
should  not  be  violated:  Each  pay  in  propor- 
tion to  what  he  is  getting.  This  is  what  the 
National  Fraternal  Congress  rates,  based 
upon  actual  experience,  and  adopted  by  the 
society,  attempt  to  accomplbib.  Shall  we 
say  that  the  society  ever  undertook  to  iusure 
its  members  at  les.s  than  cost?  The  plaintiff 
Hallgren  Joined  when  39  years  old,  and  has 
been  a  member  for  25  years.  He  has  had 
his  insurance  for  82  cents  per  month  per 
thousand.  This  has  not  been  a  bed  bargain 
and  is  not  much,  if  any,  above  cost  of  in- 
surance. The  same  is  true  of  the  other 
plaintiff.  Can  they  complain,  even  though  it 
is  true,  that  when  they  Joined  they  paid 
slightly  more  than  cost?  If  advancing  age 
increases  cost  of  iusnrance,  Justice  reqiilres 
this  fact  to  be  considered.  But,  say  the 
plaintiffs,  If  this  is  so,  then  w«  and  others 
have  been  grossly  deceived.  Such  extreme 
rates  were  never  contemplated  in  the  early 
days  of  the  order.  The  answer  is  that  this 
may  be  true.  It  was  a  common  blunder. 
The  plaintiffs  were  deceivers  as  well  as  de- 
ceived, and  so  long  as  the  rate  of  increase  is 
necessary  and  reasonable  and  proportionate, 
the  young  and  the  old  members  contributing 
according  to  the  risk  assiuned  In  carrying 
each,  without  arbitrary  discrimination,  they 
ought  not  to  make  this  fact  an  excuse  for  tak- 
ing an  attitude  which  must  bring  ruin  to  the 
order  and  prevent  its  meeting  Its  obligations. 

If  following  the  rule  that  each  member 
must  pay  from  year  to  year  according  to  his 
age  and  risk,  results  (as  it  probably  will)  in 
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mining'  fraternBl  Insurance  less  desirable 
as  old-age  Insarance,  it  leaves  it  wbat  bas 
always  been  Its  chief  attraction  —  the  more 
desirable  as  young  men's  insurance.  The 
young  man,  possibly  with  wife  and  little 
children,  the  calamity  of  whose  death  is 
greatest  of  all,  will  still  be  able  to  get  hla 
Insurance  at  cost,  or  nearly  so,  daring  the 
youthful  period  of  his  life  whoi  the  cost  is 
trifling  compared  to  what  it  Is  in  old  age. 
This  view,  we  believe,  is  in  accordance  with 
the  prevailing  opinion  of  the  courts.  Farm- 
ers' Mutual  Ins.  Co.  v.  Kinney,  64  Neb.  808, 
90  N.  W.  926;  Fisher  v.  Donovan,  57  Neb. 
361,  77  N.  W.  778,  44  L.  R.  A.  383 ;  Thomas  v. 
Knights  of  Maccabees  of  the  World,  85  Wash. 
666,  149  Pac.  7,  Ik  R.  A.  1»1»A,  750,  and  note, 
Ann.  Cas.  1917B,  80^;  Supreme  Lodge, 
Knights  of  Pythias,  v.  Knight,  117  Ind.  489, 
ao  N.  El  479,  3  L.  R.  A.  409;  Supreme  Lodge, 
Knights  of  Honor,  r.  Bleler,  58  Ind.  App. 
550,  106  N.  E.  244;  Reynolds  v.  Supreme 
Oonndl  Royal  Arcannm,  192  'Mass.  150,  78 
N.  E.  129,  7  L.  R.  A.  (N.  8.)  1164,  7  Ann. 
Cas.  776;  Uhl  v.  Life  &  Annuity  Ass'n,  97 
Kan.  422,  155  Pac.  926 ;  Clarkson  v.  Supreme 
Lodge,  Knights  of  Pythias,  99  S.  C.  134,  82 
S.  EJ.  1043;  Strauss  v.  Mutual  Reserve  Fund 
•  Life  Ass'n,  126  N.  O.  971,  36  S.  E.  352,  64  L. 
R.  A.  606,  83  Am.  St.  Rep.  699,  and  note. 

The  plaintiffs  rely  somewhat  upon  the  de- 
cisions in  Tusant  v.  Grand  Lodge,  A.  O.  U. 
W.  (Iowa)  163  N.  W.  690,  and  AVagner  v. 
Supreme  Lodge,  K.  of  P.  (Ind.  App.)  116  N. 
E.  91.  In  the  Tusant  Case  the  older  members 
were,  as  that  court  held,  arbitrarily  placed  in 
a  distinct  class  and  denied  the  benefit  of  the 
insurance  carried  by  other  members.  Here 
also  the  order  undertook  to  reduce  the  amount 
of  Insurunce  that  should  be  paid  to  the  bene- 
ficiary of  the  owner,  so  that,  for  instance,  at 
tlie  age  of  70  years  the  beneficiary  would  re- 
ceive only  $366  on  a  $1,000  certificate.  The 
court  held  that  the  member  had  a  vested  right 
in  ibe  amount  of  his  certificate.  In  the  Wag- 
ner Case  the  organization  undertook  to  make 
the  aged  members  pay  an  increased  amount 
for  Uie  cost  and  expenses  of  investigating 
and  adjusting  death  claims,  so  that,  while 
at  the  age  of  21  years  this  charge  would  be 
ouly  $3.03,  at;  the  age  of  82  it  was  $18.17. 
Tills,  it  would  seem,  was  an  altogether  arbi- 
trary dlscrliiiiuatiou  against  the  aged  mem- 
ber, lu  the  instant  case  no  such  attempt  is 
made  to  classify  or  peuallKe  according  to  age. 

Affirmed. 

MORRISSEY,  a  J.,  not  sitting. 

SEDGWICK,  J.  (dissenting).  That  "a 
member  of  a  mutual  benefit  society  cannot 
complain  of  an  increase  of  rates  necessary  to 
enable  the  society  to  comply  with  its  con- 
tract" Is  a  little  too  strong.  This  paragraph 
of  the  syllabos  is  the  key  to  the  whole  opin- 
ion. No  burden  put  upon  a  member  or  a 
class  of  members  Is  too  great  or  too  inequit- 
able If  it  Is  "necessary  to  enable  the  society 


to  comply  with  its  contract"  If,  as  stated  in 
the  syllabus,  "the  mutual  promise  of  every 
member  of  such  society  is  to  pay  the  certif- ' 
Icate  of  every  other  member,"  and  In  the 
opinion,  "it  became  apparent  to  the  member- 
ship that  the  organization  could  not  survive 
under  the  old  rates,"  they  should  have  some 
provision  in  their  agreement  by  which  each 
member  should  be  bound  to  do  his  share  to 
make  up  the  deficiency.  This  they  had. 
Their  by-laws  provided: 

"Whenever  the  amount  in  the  beneficiary  fund 
uninvested  after  providing  for  all  reported  death 
losses  shall  be  less  than  $4,000,  and  the  finance 
committee  shall  by  res(dution  declare  it  expedi- 
ent and  advisable  to  levy  an  additional  assess- 
ment upon  the  members,  it  shall  be  the  duty  of 
the  Grand  Recorder  to  call  an  additional  or  sec- 
ond assessment  for  the  next  month,  upon  all  of 
the  members,  notice  of  which  shall  be  given  as 
provided  in  section  159  aud  shall  be  paid  by  the 
members  as  in  these  laws  provided?'  Section 
158,  Laws  of  the  Grand  Lodge  of  A.  O.  U.  W. 
1915. 

This  they  could  have  done,  and  by  amend- 
ing their  rates  as  to  new  members  they  would 
have  avoided  all  danger  of  insolvency.  But, 
acting  upon  the  principle  announced  in  the 
syllabus  of  the  present  opinion,  they  conclud- 
ed that  no  member  could  complain  of  any 
"Increase  of  rates  necessary  to  enable  the 
society  to  comply  with  its  contract."  They 
could  by  a  vote  say  to  any  member:  "Tou 
put  up  enough  to  enable  us  to  comply  with 
our  contracts  or  we  will  cancel  your  policy." 
They  changed  their  mutual  agreement  so 
that  a  certain  class  of  their  members  should 
pay  a  larger  proportion  of  this  deficiency 
than  their  agre«nent  provided.  And  they 
were  very  generous  In  not  putting  this  bur- 
den on  ona  or  two  members.  They  put  it 
upon  all  those  over  60  years,  of  age.  This 
they  could  do  because  the  necessary  two- 
thirds  to  so  act  were  much  under  that  age 
and  would  not  be  burdened  but  directly  bene- 
fited by  their  action. 

The  cases  cited  in  the  <^inion  will  not 
Justify  such  a  rule.  The  true  rule  Is  that 
the  rates  should  be  arranged  so  that  new 
members  of  whatever  age  should  pay  in 
proportion  to  the  baieflts  received  by  them 
and  sufllcieot  to  enable  a  compliance  with 
their  mutual  agreement  as  to  such  new  mem- 
bers. But  existing  members  should  all  pay 
their  agreed  proportionate  share  to  make 
good  any  defldeney  arising  from  their  mutual 
mistake.  They  should  have  levied  additional 
assessments  on  all  existing  members  in  pro- 
portions specified  in  tlicir  contracts  to  enable 
them  to  carry  out  their  mutual  promises. 
This  above-quoted  provision  of  their  laws  re- 
quired that  as  well  as  the  ordinary  law  or 
contracts  and  natural  justice.  The  power  to 
"adopt  By-laws  for  the  regulation  of  the  bus- 
iness of  the  Grand  Lodge,  •  •  •  not  in 
conflict  with  the  provi^ons  of  these  laws" 
(section  182)  comes  very  far  short  of  en- 
abling them  to  change  the  contract  existing 
between  themselves  as  to  bearing  the  com- 
mon burdens  which  Oiey  mutually  assumed.' 
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To  put  a  larger  and  dispropordonate  portion 
of  tlie  common  burden  wbicb  they  had  mu- 
tually contracted  upon  the  minority  because 
tbe  majority  had  a  direct  pecuniary  Interest 
in  so  doing  was  "In  conflict  with  the  provi- 
sions of  these  laws,"  which  provided  for 
levying  additional  assessments  on  all  of  the 
existing  membership  to  malce  up  the  de- 
ficiency. 

The  decisions  of  respectable  courts  gen- 
erally are  that  the-  power  to  make  laws  for 
the  government  of  the  society  does  not  In- 
clude power  to  change  the  contract  right 
among  the  existing  members. 


CLUGSTON  et  al.  v.  EOGERa    (No.  670 
(Sapreme  Court  of  Mieliigan.     Oct  7,  1618.) 

1.  Stattttbs     «s>267(1)— Opebation— Amknd- 

KKHT— PbOOKDUBE. 

In  so  far  as  a  new  statute  merely  provides 
for  changes  in  the  mode  of  procedure,  it  will  not 
invalidate  steps  taken  before  it  goes  into  effect, 
but  will  apply  to  all  proceedings  taken  there- 
after. 

2.  Taxation  ®=3e06— Nonce  of  Redemption 

— AlIKNDlfENT  or  STATUTB— STJFncIENCT. 

Notice  of  right  to  reconveyance  within  six 
montluB  of  service,  complying  with  Pnb.  Acts 
1908,  No.  236,  then  In  force,  was  insufficient, 
where  Amendatory  Act  1905,  Ptrb.  Acts  1906, 
No.  142,  in  effect  before  sheriff  attempted  serv- 
ice by  publication  and  before  return  of  service, 
gave  such  right  wltbin  six  months  after  return. 
8.  Taxation  «=9722(3)— Tax  Sale— Noticb  of 
Reconvetance— Bona  Fide  Retuen— Bvi- 

OENCE. 

Evidence  held  to  show  bad  faith  in  sheriff's 
retnm  that  he  could  not  find  whereabouts  of 
parties  named  in  notice  of  reconveyance,  or  the 
post  office  address  of  parties  or  their  representa- 
tives, assignees,  heirs,  etc. 
4.  Taxation  €=>706  —  Notice  of  Reconvey- 
ance—SEavicB  BY  Publication. 

To  have  a  notice  of  reconveyance  returned 
and  get  service  by  publication,  where  heirs  are 
numerous  and  widely  scattered,  is  not  a  compli- 
ance with  statute,  Pub.  Acts  1903,  No.  236,  as 
amended  by  Pub.  Acts  1905,  No.  142,  or  exercise 
of  diligence  and  good  faith  which  law  demands. 
6.  Taxation  «=s>834— Void  Tax  Tituc— Im- 
provements. 

Where  one  entered  the  premises  as  a  tres- 
passer under  a  tax  title,  he  was  not  entitled  to 
recover  for  his  improvements. 
6.  Taxation  <S=>826  —  Invalid  Tax  Title  — 
Recoveby  or  Taxes  Paid. 

Where  one  illegally  occupied  land  under  a 
tax  title,  he  could  not  recover  on  account  of  tax- 
es paid  by  him  during  occupancy,  where  they 
were  more  than  offset  by  the  benefits  Ite  had  re- 
ceived from  the  premises. 

Appeal  from  Circuit  Court,  Alpena  County, 
In  Chancery ;  Frank  Emerick,  Judge. 

Suit  by  Elizabeth  P.  Clugston  and  others 
against  Austin  L.  Rogers.  Decree  for  plain- 
tiffs, and  defendant  appeals.    Afflnned. 

Argued  before  OSTRANOER,  O.  J.,  and 
BIRD,  MOORE,  STBERB^  BROOKE,  FBL- 
LOWS,  STONBI,  and  KDHN,  JJ. 

O'Brien  &  Francis,  of  Alpena,  for  appellant. 
Dayton  W.  Closser,  of  Alpena  (I.  S.  Caufleld, 
of  Alpena,  of  counsel),  for  appellees. 


BIRD,  3.  Defoadant,  Rogers,  pordutsed 
from  the  state  on  tbe  2d'  day  of  December, 
190i,  in  40-acre  parcels,  the  north  half  of  tbe 
nortiieast  quarter,  and  the  southwest  quarter 
of  the  northeast  quarter,  of  sactiiMt  10,  town 
28  north,  range  6  east,  Alpena  county,  for 
the  taxes  of  1890-l-4-e-7-8-«  and  WOO; 
also  a  tax  deed  of  the  land  above  described 
as  one  parcel  for  taxes  of  1802 ;  also  certifi- 
cate of  purchase  for  taxes  of  1901,  and  tax 
receipts  for  taxes  of  1902  and  1903  paid  as 
condition  of  said  purchase;  the  total  amount 
paid  for  said  purchase  being  1306.03. 

It  was  conceded  that  the  governmeut  chain 
of  title  was  in  plaintiffs.  This  chain  of  title 
shows  that,  at  tbe  time  defendant  purchased 
the  tax  title,  Edward  K.  Potter  was  the  gran- 
tee in  tbe  last  recorded  deed  In  Uie  regular 
chain  of  title  of  tbe  north  half  of  the  northeast 
quarter,  and  that  William  Slee  was  tbe  gran- 
tee In  the  last  recorded  deed  In  the  regular 
chain  of  title  of  the  southwest  quarter  of  the 
northeast  quarter. 

On  the  25th  day  of  April,  1906,  Rogers  plac- 
ed a  notice  of  reconveyance  In  the  hands  of 
the  sheriff  of  Alpena  county  for  service.  The 
sheriff  retained  tbe  notice  until  July  1,  1905, 
when  be  made  the  following  return: 

"State  of  Michigan,  County  of  Alpena— ss.:  I 
do  hereby  certify  and  return  that  1  received  the 
annexed  notice  of  tax  sale  (Austin  L.  Rogers  to 
estate  of  Edward  K.  Potter  and  estate  of  Wil- 
liam Slee)  on  the  25th  day  of  April,  A.  D.  1905, 
and  that  after  carefnl  inquiry  I  have  been  un- 
able to  ascertain  the  wliereabouts  or  the  poet  of- 
fice address  of  the  grantee  named  in  the  last  re- 
corded dce<l  or  deeds,  or  the  mortgagee  named  in 
all  undischarged  recorded  mortgages,  or  the  as- 
signee of  record  of  said  mortgage  of  said  prem- 
ises, or  of  the  heirs  of  said  grantee  or  mwtjsagee 
or  assignee,  or  whereabouts  or  the  post  office  ad- 
dress of  the  executor,  administrator,  trustee,  or 
guardian  of  such  grantee,  mortgagee,  or  as- 
signee, or  of  any  of  the  heirs  at  law  of  tbe  said 
estate  of  Edward  K.  Potter  or  of  the  estate  of 
WilUam  Slee. 

"Dated  this  first  day  of  July,  A.  D.  1905. 

"Anthony  Peterson,  Sheriff." 

Service  by  publication  followed,  and  after 
the  statutory  period  defendant  took  posses- 
sion of  the  premises  and  has  ever  since  been 
In  the  possession  thereof. 

Plaintiffs  in  August,  1915,  filed  this  suit  to 
redeem  sold  premises.  At  the  hearing  none 
of  the  deeds  Involved  were  questioned.  The 
attack  was  made  by  plaintiffs  upon  the  form 
of  the  notice  of  reconveyance  and  on  the  serv- 
ice at  the  notice.  The  chancellor  concluded 
that  neither  the  form  of  tbe  notice  nor  the 
service  was  legal,  and  a  decree  was  made 
giving  plaintiffs  the  right  to  repurchase  upon 
payment  of  1628.26. 

[1, 2]  (1)  Tl\e  Form  of  tbe  Notice.  The 
defendant  placed  tbe  notice  with  the  sheriff 
for  service  on  April  25,  19(J5.  The  notice 
advised  the  persons  addressed  "that  you  are 
entitled  to  a  reconveyance  thereof  at  any 
time  within  six  montbs  after  service  upon 
you  of  this  notice."  This  was  In  compliance 
with  Act  No.  236  of  the  Laws  of  1903  then 
In  force.    While  the  sheriff  was  holding  the 


«E=>For  otbcr  cases  Bee  same  topic  and  KST-NUHBBR  In  all  Ker-Nombersd  Digests  and  XndexM 


Digitized  by 


Google 


10 


169  NORTHWlESTBiRN  REPORTEB 


(Mich. 


notice  for  service,  and  on  May  25,  1905,  this 
part  of  the  statutory  notice  was  changed  by 
amendment  (Act  142  of  the  Laws  of  1906) 
to  read:  "That  you  are  entitled  to  a  recon- 
veyance thereof  at  any  time  within  six 
months  after  return  of  service  of  this  no- 
tice." Notwithstanding  this  amendment,  no 
change  was  made  in  the  notice  for  pub- 
HoQtlon.  It  Is  claimed  by  plaintiffs  that  the 
failure  to  make  the  notice  comply  with  the 
amendment  invalidates  it;  citing  Closser  V. 
Remiey,  195  Mich.  313,  162  N.  W.  120.  This 
Case  holds  that  a  failure  to  incorporate  into 
the  notice  the  amended  words  renders  it  in- 
valid. Defendant  recognizes  this,  but  seeks 
to  escape  the  effect  of  it  by  the  fact  that  the 
notice  was  placed  in  the  hands  of  the  sheriff 
for  service  prior  to  the  taking  effect  of  the 
amendment  The  amendment  did  not  affect 
any  substantial  right  of  the  defendant, 
neither  did  it  deprive  hlra  of  Oie  existing  rem- 
edy. I(  simply  modified  the  mode  of  proce- 
dure. The  rule  in  sudi  cases  is  stated  to  be 
as  follows: 

"In  so  far,  however,  as  the  new  statute  mere- 
ly provides  for  changes  in  the  mode  of  procedure, 
it  will  not  invalidate  steps  taken  before  it  goes 
into  effect,  but  will  apply  to  all  proceedings  tak- 
en thereafter."  36  Cyc.  1216;  Union  County  v. 
Greene,  40  Ohio  St  318. 

See,  also,  Mayne  v.  Huntington  County,  123 
Ind.  132,  24  N.  a  80;  Weller  v.  Wheelock, 
156  Midi.  698,  118  N.  W.  609. 

This  appears  to  be  the  general  rule,  and  we 
think  it  Ehould  be  applied  tn  this  case.  This 
amendment  of  the  tax  law  had  been  in  ef- 
fect more  than  a  month  before  the  sheriff 
made  bis  return,  and  nearly  two  months  be- 
fore any  attempt  was  made  to  make  service 
by  publication.  Our  conclusion  on  this  point 
brings  the  case  within  the  holding  of  Closser 
V.  Kemley,  supra. 

[3,  4]  (2)  Considerable  testimony  was  taken 
at  the  hearing  bearing  upon  the  good  faith 
Of  the  sheriff's  return.  In  holding  that  the 
return  was  not  a  good-faith  return  the  chan- 
cellor aaid: 

"Another  and  a  most  serious  contention  made 
by  plaintiffs  is  that  the  sheriff  did  not  make  the 
careful  inquiry  as  to  the  whereabouts  and  post 
office  address  of  the  persons  entitled  to  notice 
which  the  law  require^.  True  it  is  there  is  no 
direct  evidence  of  the  efforts  and  inquiries  actu- 
ally made  by  the  sheriff  in  his  attempts  to  learn 
such  matters,  or  that  he  made  no  such  effort  or 
inquiries  at  all.  But  it  must  be  such  facts  may 
be  proved  by  indirect  evidence.  Suppose  a  sher- 
ifif  to-day  should  return  that  he  was  unable  to 
ascertain  the  whereabouts  or  post  office  address 
of  Gov.  Sleeper,  or  of  William  T.  Sleator,  the 
mayor  of  the  city  of  Alpena.  Surely  the  court, 
from  the  very  prominence  of  certain  individuals 
in  a  given  community,  would  be  justified  in  find- 
ing as  a  fact  that  the  officer  had  made  no  such 
careful,  good-faith  inquiry  as  the  law  required. 

"The  holders  of  the  last  recor<Ie<l  deeds  in  the 
reeular  chains  of  titles  of  the  lands  involved  in 
this  case  were  Edward  Kent  Potter  and  WiHiam 
Slec.  In  1905  both  of  these  men  were  recently 
deceased,  and  the  notice  placed  in  the  hands  of 
the  sheriff  for  service  was  directed  to  their  re- 
spective estates.  Mr.  Potter  was  one  of  the 
most  prominent  of  the  pioneer  citizens  and  busi- 
ness men  of  Alpena.    For  more  than  twenty- 


five  years  he  was  a  joint  owner  and  operator  of 
a  large  steam  sawmill,  situate  on  the  river  at 
the  head  of  Washington  avenue,  in  that  city,  and 
resided  in  a  home  on  that  street  that  was,  and 
still  is,  a  landmark  of  the  town.  Midway  be- 
tween the  mill  and  home  of  Mr.  Potter  lived 
Christian  Peterson,  the  father  of  the  sheriff, 
Anthony  Peterson,  in  a  house  at  912  Washington 
avenue,  where  the  sheriff  was  bom  and  always 
lived  until  he  moved  into  the  county  jail  upon 
his  election  to  the  office  of  sheriff.  The  elder  Pe- 
terson was  an  employ^  of  Mr.  Potter  for  years 
in  this  mill,  and  during  the  later  years  of  the 
active  business  career  of  Mr.  Potter  while  he 
carried  on  business,  associated  vrith  his  two  sons, 
Cbas.  B.  and  William  H.  Potter,  2d,  plaintiffs  in 
this  case,  under  the  firm  name  of  B.  K.  Potter  & 
Sons,  the  sheriff  himself  was  an  empIoy6  of  this 
firm  in  this  same  mill.  He  grew  up  a  playmate 
and  schoolmate  in  the  old  Fourth  ward  school 
with  all  the  Potter  children,  the  plaintiffs  in 
this  case.  After  Mr.  Potter's  death  his  widow 
and  his  five  children  removed  to  Los  Angeles,  in 
the  state  of  California,  and  his  children  reside 
there  still.  Two  brothers  of  Mr.  E.  K.  Potter, 
James  J.  and  John  D.  Potter,  continued  to  re- 
side at  and  carry  on  one  of  the  most  extensive 
mercantile  establishments  in  the  city  of  Alpena, 
under  the  firm  name  of  Potter  Bros.  The  loca- 
tion and  residence  of  the  plaintiffs  after  their 
removal  to  California  and  before  was  notorious 
in  the  cil7  of  Alpena,  and  any  inquiry  at  all 
made  by  Anthony  Peterson  would,  if,  indeed,  he 
did  not  already  know,  have  placed  him  in  poeises- 
iiion  of  full  knowledge  of  the  whereabouts  and 
post  office  address  of  each  of  the  Potter  children, 
the  piaifltiffs  in  this  case. 

"And  William  Slee  was  another  prominent  cit- 
izen and  business  man  of  Alpena.  In  1905  his 
estate  was  being  administered  in  the  probate 
court  of  Alpena  county.  His  widow,  Clara  Ma- 
tilda Sice,  herself  a  well-known  resident  of  Al- 
pena, was  administratrix  of  his  estate  and  Uie 
guardian  of  his  minor  children,  by  the  order  and 
decree  of  the  same  court,  wherein  all  these  mat- 
ters were  of  record.  The  notice  itself  was  di- 
rected to  the  estate  of  William  Slee,  and  was 
ample  notice  to  the  sheriff  that  he  would  find 
just  what  he  needed  to  know  in  the  probate  rec- 
ords of  Alpena  county.  I  think  it  can  be  surely 
!  said  that  any  inquiry,  however  slight,  would  also 
have  given  the  sheriff  complete  knowledge  as  to 
the  heirs  and  personal  representatives  of  Wil- 
liam Slee. 

"Therefore  there  was  not  the  earnest  effort 
made  in  Kood  faith  on  the  part  of  the  sheriff  to 
give  plaintiffs  actual  notice  of  defendant's  tax 
titles  which  the  law  demands." 

We  have  rend  the  testimony  bearing  on 
this  question,  and  we  fully  concur  In  the 
conclusion  reached  by  the  chancellor.  It 
may  be  easier  to  have  the  sheriff  make  a  re- 
turn on  the  notice  and  get  service  by  publi- 
cation where  tlie  heirs  are  numerous  and 
badly  scattered,  but  that  course  is  not  a  com- 
pliance with  the  statute,  neither  is  It  the 
exercise  of  the  diligence  and  good  faith 
which  the  law  demand*  Winters  v.  Cook, 
140  Mich.  483,  103  N.  W.  8e». 

[6,  •]  (3)  It  is  argued  by  defendant  that  If 
it  shall  be  held  that  he  is  not  entitled  to 
possession  of  the  premises,  he  Is  entitled  to 
recover  for  the  improvements  which  he  has 
made  thereon.  The  chancellor  overruled 
this  contention,  holding  that  as  Rogers  had 
entered  the  premises  as  a  tre^Mtsser,  he  was 
not  entitled  to  recover  for  such  improve- 
ments ;  citing  Corrigaii  v.  HInkley,  125  Mich. 
125,  83  N.  W.  1020;  Grltfln  v.  Kennedy,  148. 
Mich.  583,  112  N.  W.  750;  Cook  Land  Co,  v. 
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McDonald.  185  Mich.  175,  118  N.  W.  96©: 
Morrison  v.  Semer,  164  Mich.  208,  120 
N.  W.  1;  White  V.  Dunsraore,  167  Mich.  542, 
133  N.  W.  523;  Powell  v.  Pierce,  168  Mich. 
427, 134  N.  W.  447;  aosser  v.  McBrlde,  183 
Mich.  594. 148  N.  W.  756. 

The  chancellor  was  also  of  the  <q;>inion 
that  no  recovery  should  be  had  on  account  of 
taxes  paid  by  him  during  bis  Illegal  occu- 
pancy, expressing  the  opinion  that  they  were 
more  than  offset  by  the  benefits  he  bad  re- 
ceived from  tlie  premises.  We  are  of  the 
opinion  that  the  chancellor  took  fhb  proper 
view  of  the  questions  involved. 

The  decree  will  be  alllrmed,  with  costs  to 
the  plaintiffs. 


UOZOV  et  al.  t.  McKAT.    (No.  94.) 
(Sapreme  Court  of  Michigan.    Oct  7, 1918.) 

1.  SPBCino  Pebixnucanob  «s>61  —  Oohxbact 
or  Sax£— Relief  fboic  Fokfeitxjbe. 

A  purchaser  whose  contract  has  been  for- 
feited, unless  relieved  therefrom,  has  no  right 
to  ipecific  perfennance  of  contract, 

2.  Eqtiitt  «s»24— BKLxir  Aoaihst  Foxm- 

TUBB. 
Equity  will  sometimes  relieve  asainst  for- 
feiture, and,  ordinarily,  will  do  so  if  resulting 
from  mere  nonperformance  of  pecuniary  obliga- 
tion at  the  day,  when  time  is  not  of  easence  of 
contract,  when  performance  by  defaulting  party 
may  be  secured,  and  his  general  conduct  has 
not  rendered  relief  unjust 

3.  SPECino  Pkbtobicance  «=s>110— Contract 

OF  SAUE— FOBFErrCKB— TXNSBB  INTO  COUBT. 

On  purchaser's  bill  for  specific  performance, 
after  forfeiture  for  failure  to  pay  taxes  and 
pnrchaae-money  installments,  the  money  due 
should  have  been  brought  into  court  to  assure 
it  that  terms  upon  which  relief  from  forfeiture 
might  be  granted  would  be  complied  with. 

4.  Apfeajl  and  E<BaoB  9=>1152— RsLiEr  from 
FVjaFErruBE— Conditions. 

Purchaser's  bill  for  specific  performance, 
after  forfeiture,  without  tender  of  amount  due 
into  court  would  be  treated  as  a  bill  for  relief 
from  forfeiture,  and  a  decree  dismissing  the  bill 
would  be  modified  to  relieve  plaintiff  if,  after  en. 
try  of.  Sapreme  Court's  decree,  he  vaid  or  ten* 
dered  unpaid  purchase  price  with  interest,  etc., 
and  to  require  defendant  to  then  execute  and 
deliver  a  conveyance. 

Appeal  from  Circuit  Court,  Ogemaw  Coun- 
ty, in  Chancery ;  Nelson  Sharpe,  Judge, 

Suit  by  Archie  Loaon  and  another  against 
James  McKay.  Decree  for  defendant,  and 
plaintiffs  appeal.    Modified. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  8TEERB,  BROOKE,  FEI/- 
LOWS,  STONE,  and  KUHN,  JJ. 

James  B.  Ross,  of  West  Brandt,  and  O.  W. 
Hitchcock,  of  Bay  City,  for  appellants.  Wil- 
liam T.  Yeo,  of  West  Branch,  for  appellee. 

OSTRANDER,  C.  J.  [1]  The  contract,  the 
subject-matter  of  this  suit  had  been  forfeit- 
ed, paranant  to  Its  terms,  after  the  ndraittpd 
default  of  the  vendees.  The  vendees,  plaln- 
tifTs.  ask  the  court  to  spedflcally  enforce  the 
contract.      It  is  not  true  that  defendant  Is 


asking  equity  to  assist  him  In  forfeiting  the 
rights  of  plalntifFs.  Forfeiture  was  accom- 
plished before  the  bill  was  filed.  Unless 
plalntifts  are  relieved,  defendant's  right  to 
the  decree  which  was  rendered  is  clear. 
PendlU  ▼.  Mining  Co.»  64  Mich.  172,  31  N.  W. 
100. 

Plaintiffs  do  not  In  terms,  "ask  the  court 
to  relieve  them  of  the  forfriture,  which  of 
coarse  must  be  done  before  any  right  based 
upon  the  contract  can  be  enforced,  and  this 
fact  and  the  attitude  of  plaintiffs  must  I 
think,  have  affected  the  trial  judge  In  oon> 
eluding  that  plaintiffs  cannot  be  relieved. 
In  a  short  oplalon  returned  with  the  case 
but  not  printed,  the  learned  trial  Judge  said: 

"The  question  presented  in  this  case  is  wheth- 
er, after  defendant  has  served  notice  of  forfei- 
ture of  plaintiffs'  rights  as  a  purchaser  under  a 
land  contract  for  neglect  to  make  payments  as 
therein  provided,  this  court  has  the  power,  on 
a  bill  filed  by  plaintiffs  for  specific  performance, 
to  relieve  plaintiffs  from  such  forfeiture. 
•  ♦  •  As  I  intimated  at  the  hearing,  if  I 
could  grant  equitable  relief  to  the  plaintiffs,  I 
would  gladly  do  so;  but  courts  can  but  con- 
strue and  then  force  (enforce?)  the  provisions 
of  contracts  as  made.  All  the  ritrhts  of  plain- 
tiffs have  become  forfeited  at  law." 

[2]  Equity  will  swnetlmes  relieve  against 
forfeiture.  It  will  do  so,  ordinarily,  when  It 
is  incurred  by  the  mere  nonperfonnance  of  a 
pecuniary  obligation  at  the  day,  when  time  Is 
not  of  the  essence  of  the  contract,  either  mad«> 
so  by  the  nature  of  the  subject-matter  or  by 
the  express  terms  of  the  agreement  wh«i 
performance  by  the  defaulting  party  can  be 
secured  and  when  his  general  conduct  has 
not  been  su<A  as  to  render  it  nnjust  that  he 
should  be  relieved. 

[3,  4]  The  agreement  here  in  question  does 
not  in  terms,  make  time  essential,  beyond 
the  ordinary  fixing  of  due  days  and  requir- 
ing the  plaintiffs  to  pay  the  taxes.  The  rea- 
sons for  forfeiting  stated  in  the  notice  are 
fifllnre  to  pay  taxes  and  to  pay  the  install- 
ments called  for  by  the  ternys  of  the  con- 
tract. Only  one  installment  of  interest  was 
paid,  and  that  In  Norember,  1914.  The  con- 
tract wos  made  In  April,  1914,  and  called  for 
semiannual  payments  of  Interest.  Notice  of 
forfeiture  was  given  in  July,  1916,  at  which 
time  |200  of  principal  had  been  due  for 
more  than  three  months.  Plaintiffs  paid  the 
taxes  for  1914  and  1915,  but  have  paid  none 
since  then.  Oliey  have  never  tendered  or  of- 
fered to  pay  the  sums  called  for  by  the  con- 
tract One  plaintiff  testified  that  arrange- 
ments have  now  been  made  to  borrow  the 
money  on  the  land  to  pay  the  contract  debt. 

While  it  is  claimed  that  defendant,  after 
forfeiture,  made  arrangement  with  plaintiffs* 
tenant  to  hold  for  him  and  is  therefore  In 
possession  ot  the  land  so  that  forfeiture  and 
entry  thereafter  were  complete  when  the  bill 
was  filed.  It  Is  at  least  doubtful  if  ooster  and 
entry  can  be  in  such  manner  effected.  It  Is 
apparently  as  uncertain  now  as  It  has  been 
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for  years  whether  the  plaintiffs  can  pay 
what  Is  due  to  defendant.  It  ought  to  hare 
been  tendered  before  suit  was  begun  in 
whidi  case  it  is  likely  that  no  suit  would 
have  been  necessary.  The  money  should,  in 
any  event,  have  been  brought  Into  court,  so 
that  the  court  might  be  certain  that  the 
terms  upon  \i;hich  relief  from  forfeiture  was 
granted  would  be  complied  with. 

It  Is  clear  that  a  decree  for  specific  per- 
formance cannot  be  made.  Treating  the  bill 
as  amended  so  as  to  ask  for  relief  from  the 
forfeiture,  and  extending  to  their  limits  the 
rules  governing  the  grunting  of  relief  in 
such  cases,  the  decree  below  may  be  mod- 
ified so  as  to  relieve  idaintitfs  from  the  for- 
feiture upon  condition  that  within  60  days 
after  the  entry  of  decree  in  this  court  they 
pay  to  defendant,  or  to  the  register  of  the 
circuit  court  for  the  county  of  Ogemaw,  the 
unpaid  purchase  price  of  the  land,  with  all 
arrearages  of  Interest  and  any  sum  paid  by 
defendant  tqf  taxes  upon  the  land,  with 
costs  of  both  courts,  upon  which  payment 
defendant  shall  execute  and  deliver  a  con- 
veyance in  accordance  with  the  contract;  in 
default  of  which  payment,  defendant  shall 
have  the  relief  granted  him  in  the  court  be- 
low, with  costs  of  both  courts. 

STBERB,  FELrX)WS,  KUHN,  STONE, 
BROOKE,  and  MOORE,  JJ.,  concurred  with 
OSTRANDER,  C.  J.  BIRD,  J.,  concurs  In 
the  result. 


LIVESAX  T.  BAST  SIDE  CREAMERY  CO. 

(No.  70.) 

(Supreme  C^ourt  of  Michigan.     Oct.  7,  1018.) 

1.  Pbincipai,  and  Aoent  «=>21  —  Bvidbnce 
OF  AosNCY— Testimony  of  Agent. 

Though  agency  cannot  be  established  by 
agent's  statements  and  admissions,  his  testi- 
mony to  the  fact  of  agency  is  competent. 

2.  phincipal  and  aoert  «=»23(5)— aoenct— 
Pboof. 

Evidence  Ittld  to  support  finding  of  agency. 

'  HJrror  to  Circuit  Court,  Lenawee  County; 
Burton  L.  Hart,  Judge. 

Action  by  Frank  M.  Livesay  against  the 
Bast  Side  Creamery  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  BIRD,  MOORE,  STBERB, 
BROOKE,  FELLOWS,  and  STONE,  JJ. 

Edward  D.  Devlne,  of  Detroit,  for  appel- 
lant. Herbert  R.  Clark,  and  Henry  I.  Bourns, 
both  of  Adrian,  for  appellee. 

BIRD,  J.  From  a  finding  of  facts  by  the 
trial  court  it  appears  that  for  several  months 
prior  to  September  15,  1915,  defendant  pur- 
chased milk  from  one  Guy  R.  Skidmore,  of 
Jasper,  who  in  turn  purchased  it  from  the 
farmers  in  that  vicinity.  Some  disagree- 
ment arose  between  Skidmore  and  the  farm- 


ers in  September,  1915,  and  It  looked  as 
though  they,  or  some  of  them,  would  refuse 
to  make  further  deliveries  to  him.  This  com- 
ing to  the  attention  of  defendant,  Mr.  Paul 
Roggerbamb,  general  manager  of  defendant, 
went  to  the  Jasper  Creamery,  where  Skid- 
more had  been  receiving  the  milk,  and  ar« 
ranged  with  George  Delano  and  Frank  Skin- 
ner, who  were  In  Charge  of  the  creamery  to 
say  to  the  farmers  that  if  they  would  con- 
tinue to  deliver  the  milk  to  the  Jasper 
Oreamerjr  the*  defendant  would  pay  them 
direct  for  all  milk  delivered  after  September 
15th,  at  the  rate  of  $1.30  per  hundred.  In 
pursuance  of  this  arrangement,  Delano  and 
Skinner  conveyed  the  information  to  the 
fanners,  and  as  a  result  thereof  they  con- 
tinued to  deliver  their  milk  at  the  Jasper 
Creamery,  and  Delano  and  Skinner  in  turn 
shipped  the  same  to  defendant  After  milk 
had  been  delivered  under  this  arrangement 
amounting  to  nearly  $1,000  demand  was 
made  for  payment.  Defendant  refused  to 
pay,  claiming  that  it  Iiad  purchased  the 
milk  from  Skidmore  and  paid  him  for  it. 
Plaintiff  thereup<Hi,  on  behalf  of  himself  and 
as  assignee  of  other  farmers  who  delivered 
milk,  brought  this  suit  to  recover  the  amount 
due.  A  trial  was  had  before  the  court  with- 
out a  jury  and  resulted  in  a  Judgment  for 
plaintiff  in  the  sum  of  $943.53.  Exceptions 
to  the  conclusions  of  law  and  fact  were  duly 
filed  by  defendant. 

1.  Counsel  contends  that  the  trial  court 
was  in  error  in  finding  that  a  contract  was 
made  between  defendant  and  plaintiff.  The 
testimony  of  Delano  and  Skinner  is  direct 
and  positive  that  sudi  an  agreement  was 
made  with  the  farmers  through  them;  that 
after  the  15th  of  September  they  received  the 
milk  from  the  farmers  and  forwarded  it  to 
defendant.  The  fact  of  delivery  was  corrob- 
orated by  Mr.  William  Bradish,  the  station 
agent  of  the  Detroit,  Toledo  &  Ironton  Bail- 
way  Company  at  Madison.  It  Is  true  that 
Mr.  Roggerbamb  denied  that  he  made  the 
arrangement,  but  does  not  deny  that  defend- 
ant received  the  mUk.  It  is  also  claimed 
that  SkidmorA  was  paid  for  the  milk  under 
Its  contract  with  him.  This  appears  to  be 
denied  by  Skidmore.  The  testimony  on  this 
phase  of  the  case  was  in  conflict,  and  we 
think  fully  sustains  the  finding  of  the  trial 
court. 

[1]  2.  But  counsel  says  there  was  no  com- 
petent proof  that  Roggerbamb  had  authorlt.v 
to  bind  defendant  to  such  an  agreement,  and 
the  contention  is  made  that  Roggerbamb's 
testimony  to  the  effect  that  he  had  authority 
as  general  manager  to  purchase  milk  for  de- 
fendant was  incompetent.  No  rule  of  evi- 
dence was  violated  by  permitting  him  to  tes- 
tify that  he  was  the  general  manager  of  de- 
fendant, and  as  such  otBcer  had  the  authority 
to,  and  did,  purchase  milk  for  defendant 
The  ease  of  Ijogan  v.  Agricultural  Society, 
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196  Mich.  537,  ISl  N.  W.  486,  and  other  stni' 
liar  cases,  are  dted  to  the  effect  that  agency 
cannot  be  prored  hy  the  declaration  of  the 
agent.  This  Is  a  welI-recogn!zsd  role,  bnt 
It  does  not  apply  to  this  altuatloB.  It  was 
not  competent  to  show  statements  and  ad- 
missions of  Roggeihamb  to  estaUlsh  his 
agency;  but,  because  that  Is  true.  It  does 
not  follow  that  Roggerbamb  himself  may  not 
testify  to  the  fact  of  his  agency.  He  is  as 
competent  a  witness  upon  that  question  as 
his  principal  would  have  Ijeen.  31  Cyc.  1661; 
1  Hecfaem  on  Agencies  (2d  Id.)  §  282 ;  Cleve- 
land Co-operative  Stove  Cb.  v.  Mallery,  111 
Mich.  43,'  69  N.  W.  76;  Spears  v.  Black,  190 
Mich.  693,  157  N.  W.  382. 

[2]  3.  It  is  also  contended  that  the  agency 
of  Ddano  and  Skinner  is  not  made  to  appear 
by  competent  evidence.  It  appears  that  Rog- 
gerbamb  had  the  authority  to  make  the  ar- 
rangement with  them,  and  it  appears  from 
their  testimony  that  he  did  make  the  ar- 
rangement This  would  Justify  the  conclu- 
sion reached  by  the  trial  court  that  Delano 
and  Skinner  were  the  agents  of  defendant. 

4.  Witnesses  Melner,  Cross,  and  Alcock, 
farmers  with  whom  Delano  and  Skinner 
made  the  arrangements  to  continue  bringing 
their  milk  in  pursuance  of  the  Instructions 
of  Roggerbemb,  were  permitted  to  testify 
to  the  fact  that  the  arrangement  was  made 
with  them.  This  was  competent  as  showing 
that  Roggerbamb's  instructions  were  carried 
out  by  Delano  and  Skinner  and  that  the  wit- 
nesses relied  upon  the  defendant's  promise 
to  pay  them  tor  their  milk. 

5.  The  point  Is  raised  that  the  verdict  Is 
against  the  weight  of  the  evidence.  We  can- 
not agree  with  this  contention.  The  testi- 
mony which  was  offered  to  establish  the 
making  of  the  contract  and  the  authority  of 
those  who  made  It  was  very  persuasive  and 
amply  supports  the  conclusion  reached  by 
the  trial  court 

The  Judgment  is  affirmed. 


ALLSWBDB   v.    CENTRAL   WAREHOUSE 
CO.    (No.  76.) 

(Supreme  Court  of  Mlicliigati.     Oct  7,  1918.) 

1.  Replevin  «=>38  —  Amendmxnt  —  Pebsonb 
estitxed. 

Id  suit  for  conversion  of  beans  stored  with 
defendant  waiwbouseman,  defended  on  ground 
tliat  they  were  taken  under  writ  of  replevin 
iRmed  to  another,  defendant  was  properly  re- 
fused permission  to  amend  description  in  re- 
plevin writ  and  return  to  correspond  to  descrip- 
tion in  plaintiff's  warehouse  receipt. 

2.  WABEHorsEMER  ^=3>25(2)  —  Replkvut  or 
Goods— Notice  to  Owner. 

Comp.  Laws  1915,  S  65.59.  providing  for 
wareliouseman  releasini;  himself  from  liability 
for  goods  taken  from  him  by  replevin,  by  giving 
written  notice  personally  or  by  mail  to  owner 
named  in  warehouse  receipt,  is  not  satisfied  by 
notice  by  telephone. 


3.  OoHMNnoiBB  A.RD  grmBiauf*  «3oaO(l)  — 
ViFTScT  or  Nbooix^tions. 
Plaintiff  storing  beans  in  warehouse  is  not 
estopped  to  sue  warehouseman  for  conversion, 
becaose  company  whidi  replevied  some  beans  ot 
the  warehouseman  promised  but  failed  to  pay 
plaiutifTs  draft  therefor;  one  not  being  coii- 
cliiiled  by  negotiations  for  compromise  unless 
the  terms  thereof  are  carried  out  in  whole  or 
in  part 

Error  to  Circuit  Court,  Saginaw  Oounty'^ 
Wm.   G.  Gage,   Judge.  . 

Action  by  William  H.  Allswede  against  the 
Central  Warehouse  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

B.  L.  Beach,  of  Saginaw,  for  appellant. 
Devereaux  &  Vincent  of  Saginaw  (Purcell  & 
Travers,  of  Saginaw,  of  counsel),  for  appel- 
lee. 

BIRD,  J.  Plaintiff  stored  250  bags  of 
beans  in  defendant's  warehouse,  in  the  city 
of  Saginaw,  on  February  24,  1915,  and  took 
a  receipt  therefor,  describing  them  as  lot 
No.  233.  Later,  when  he  demanded  them,  he 
was  advised  by  defendant  that  they  had  been 
replevied  by  the  Henry  W.  Carr  Oompany. 
Plaintiff  thereupon  referred  the  matter  to 
his  attorney  for  investigation.  It  developed 
that  the  Henry  W.  Carr  Company  claimed 
that  plaintiff  had  sold  the  beans  to  it  and 
that  the  suit  in  replevin  was  for  the  purpose 
of  enforcing  delivery  under  the  sale.  There 
was  some  talk  between  counsel  for  the  par- 
ties about  an  adjustment  of  the  matter,  but 
It  was  never  carried  out,  and  this  suit  was 
begun  to  recover  the  value  of  the  beans.  Aft- 
er the  testimony  was  closed,  both  parties  re- 
quested a  directed  verdict.  The  trial  court 
was  of  the  opinion  that  the  defendant  had 
not  made  out  Its  defense  and  that  it  was 
guilty  of  conversion  of  the  beans.  Plaintiff 
was  awarded  a. verdict  of  $3,136.83. 

[1J  1.  Defendant's  principal  defense  was 
that  the  beans  had  been  taken  from  its  pos- 
session by  a  writ  of  replevin  issued  In  favor 
of  the  Henry  W.  Carr  Company.  Plaintiff 
objected  to  the  admission  of  the  replevin  pro- 
ceedings because  the  writ  called  for  250  bags 
of  beans  described  as  lot  330,  whereas  the 
plaintiff's  warehouse  receipt  called  for  250 
bags  of  beans  described  as  lot  233.  The  trial 
court  held  the  objection  good  and  excluded 
the  proceedings.  .  Defendant's  counsel,  who 
was  plaintiff's  counsel  In  the  replevin  case, 
then  asked  permission  to  amend  the  de- 
scription in  the  writ  and  return,  to  corre- 
spond with  the  description  in  the  warehouse 
receipt  The  defendant  In  this  case,  who  was 
also  the  defendant  in  the  replevin  case,  sig- 
nified Its  c<»sent  to  this  amendment.  The 
trial  court  held  this  ought  not  to  be  done  be> 
cause  tlie  plaintiff  in  this  suit  was  not  a 
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party  to  the  repleviD  case,  and  because  an 
amendment  In  tbe  description  of  the  pr<^- 
erty  named  In  the  writ  and  return  would 
release  the  sureties  on  tbe  replevin  bond. 
Plaintiff's  counsel  Insist  that,  whether  tbe 
court  was  rl^t  or  wrong  in  his  refusal  to 
permit  an  amendment  in  the  replevin  case, 
an  as-slgnment  of  error  in  tliis  case  cannot 
raise  the  question..  Tbe  conclusion  of  the 
trial  court  with  reference  to  the  release  of 
the  sureties  is  supported  by  the  holding  of 
this  court  in  Bolton  et  aL  v.  Nitz  et  al.,  88 
Mich.  354,  50  N.  W.  291,  where  the  point 
was  directly  Involved  and  decided.  The  de- 
nial of  the  motion  to  amend  was  not  error. 
»  [2]  2.  Defendant's  counsel  also  contends 
that  it  is  absolved  from  any  liability  by  rea- 
son of  the  following  statute; 

"Whenever  any  goods,  wares,  merchandise  or 
other  personal  property  shall  be  taken  from  the 
possession  of  any  warehouseman,  by  writ  of 
attachment  or  replevin,  or  other  legal  process, 
said  warehouseman  shall  at  once  give  written  or 
printed  notice  thereof  to  the  owner  or  person 
named  In  the  warehouse  receipt  given  for  said 

Property,  or  in  case  said  warehouseman  shall 
ave  received  notice  of  any  transfer  of  said 
property,  and  of  the  name  and  address  of  the 
transferee,  he  shall  also  give  to  said  transferee 
lilce  notice  of  said  suit.  Said  notice  may  be 
delivered  personally  or  sent  by  registered  mail, 
postpaid.  If  such  notice  shall  be  given,  as 
aforesaid,  said  warehouseman  shall  not  in  any 
way  be  liable  on  account  of  said  suit  to  said 
ownei<  or  transferee  of  said  property,  or  to  the 
holder  of  any  receipt  or  voucher  given  for  the 
same,  saving  ai<d  reserving  to  such  owner  or 
holder  the  legal  remedies  for  the  recovery  of 
the  said  goods,  wares,  merchandise  and  other 
personal  property  from  any  person  unlawfully 
detaining  the  same,  or  for  damages  against  any 
person  unlawfully  taking  the  same."  C.  L. 
1915,  S  6559. 

PiaintifTs  counsel  reply  that  the  statute 
does  not  apply  because  the  notice  required 
by  the  statute  must  be  in  writing,  and  serv- 
ed personally  or  by  registered  mail.  The 
proofs  show  that,  all  the  notice  which  the 
plaintiff  received  of  the  replevin  proceedings 
was  over  the  telephone.  We  do  not  think 
this  method  of  notifying  plaintiff  was  such 
a  compliance  with  the  statutory  requirement 
as  to  entitle  defendant  to  tbe  protection  of 
the  statute. 

[3]  3.  The  further  point  is  made  by  coun- 
sel for  defendant  that  whatever  defects  there 
may  have  been  in  the  description  of  the  prop- 
erty in  the  replevin  proceedings  and  in  giv- 
ing notice  under  the  statute  were  waived  by 
plaintiff.  It  appears  that,  after  plaintiff 
was  notified  over  the  telephone  that  his  prop- 
erty had  been  taken  by  a  writ  of  replevin,  he 
turned  the  matter  over  to  his  counsel,  who 
went  to  Saginaw  to  make  an  investigation. 
He  talked  the  matter  o\-er  with  counsel  for 
the  Henry  W.  Carr  Company  and  was  as- 
sured that  plaintiff  would  get  his  pay  if  he 
would  draw  a  draft  on  the  Henry  W.  Carr 
Company  for  the  price  of  the  beans.  In  pur- 
suance of  this  assurance,  a  draft  was  drawn, 
but  was  unhonored,  and  a  second  draft  was 


drawn,  and  this  was  refused.  We  ar«  un- 
able to  see  how  these  negotiations  would  es- 
top tbe  plaintiff  from  maintaining  the  pres- 
ent action,  unless  the  promise  to  pay  for  the 
beans  was  carried  out  by  the  Henry  W.  Carr 
Company,  or  some  effort  made  to  carry  it 
out.  One  is  not  concluded  by  negotiations 
for  compromise  unless  the  terms  of  the  ne- 
gotiation are  carried  out  in  whole  or  in  part. 
8  Oyc.  534. 

Other  assignments  are  argued,  but  we 
think  they  are  rendered  unimportant  by  the 
conclusions  we  have  reached  (Hi  tbe  ques- 
tions {dready  considered. 

The  judgment  is  affirmed. 

STEERE,  FELLOWS,  KUHN,  STONE, 
BROOKE,  and  MOORE,  JJ.,  cmicurred  with 
BIRD,  J.     OSTRANDER,  O.  J.,  concurs  in 

result. 


HILDIB  T.  BCKHART.    (No.  92.) 
(Supreme  Court  of  Michigan.     Oct.  7,  1918.) 

1.  Taxation  €=704  —  Sale  —  Notice  of  Re- 
coNVETANCES— Contents. 

Notice  of  reconveyance  to  one  whose  lands 
had  been  sold  for  taxes  of  five  years,  advising 
him  that  he  could  redeem  for  a  certain  sum, 
was  not  invalid  because  not  stating  one  of  tbe 
years  for  which  sale  had  been  made. 

2.  Taxation  €=»707— Notice  of  Recosvet- 
ANCK— Retubn. 

Provision  of  tax  law  that  if  a  grantee  be 
resident  of  a  county  other  than  that  where  the 
land  is,  return  of  notice  of  reconveyance  as  to 
such  person  shall  be  by  sheriff  of  county  where 
grantee  resides,  does  not  require  return  by  sheriff 
of  county  in  which  deed,  made  22  years  before, 
recites  grantee  resides,  that  being  the  only  in- 
formation as  to  her  residence;  and  this,  though 
sheriff  of  that  county  assists  in  unsuccessful 
search  to  learn  whether  she  resides  tliere. 

3.  Taxation  «=»707— Notice  os-  Reconvey- 
ance—Retcbn. 

Sheriff's  return  of  notice  of  reconveyance  of 
land  sold  for  taxes  need  not  show  he  is  unable 
to  locate  grantee's  heirs,  he  having  bo  informa- 
tion that  she  was  dead,  and  lapse  of  22  years 
from  date,  of  deed  to  her  raising  no  presump- 
tion of  her  decease. 

4.  Taxation  (8=»764(1)— Tax  Deed— Descbip- 
TioN  of  Land — Statute. 

Under  Tax  Law,  (  10,  as  amended  in  18S2, 
authorizing  lands  to  be  designated  by  any  de- 
scription by  which  they  may  be  known,  held 
description  in  tax  deed  of  land  as  N.  W.  %  of 

5.  W.  ^  of  section  2,  etc.,  instead  of  as  north 
40  acres  of  lot  1,  section  2,  etc.,  was  permis- 
sible. 

5.  Taxation    ®=674— Tax    Sale— Right  to 
PcBCHASE— Husband  and  Wife. 

Rule  preventing  husband  purchasing  at  tax 
sale  of  his  wife's  property  does  not  prevent  his 
buying  property  of  her  estate  at  tax  sale  after 
her  death. 

6.  Taxation   <g=j703— Tax   Sale— Notice  of 
Reconveyance— Pebsons  ENTtTLBo. 

Notice  of  reconveyance  by  purchaser  of  tax 
deed  for  certain  years  should  be  given  to  later 
purchaser  of  tax  deed,  of  record,  for  an  earlier 
year. 

Error  to  Circuit  Court,  Ogemaw  Ctounty; 
Nelson  Sharpe,  Judge. 
Action  by  Lundus  A.  Hildie  against  Morris 
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Eickhart      ActlAn   dismissed,    and    plaintiff 
brings  error.    Reversed. 

Argued  l>efore  OeTRANDBR,  O.  3.,  and 
BIRD,  MOOBE,  STSBRE,  BROOKB.  FSa^ 
DOWS,  STONB,  and  KUHN,  J  J. 

William  T.  Teo,  of  West  Branch,  for  ap- 
pellant. Harris  ft  Chapln,  of  West  Branch, 
for  appellee. 

BIRD,  J.  Plaintiff  brought  ejectment  to 
recover  the  pos.sessIon  of  lot  1  In  section  2, 
town  23  north,  range  1  east,  containing  51.75 
acres.  The  land  Is  situate  on  the  north  shore 
of  Clear  Lake  In  Ogemaw  county.  It  Is  con- 
ceded that  plaintiff  is  the  last  grantee  in 
the  regular  chain  of  title  from  the  govern 
ment  Defendant  relies  on  a  tax  deed  for 
the  years  1894-1898  and  1900,  which  was  is- 
sued on  March  15,  1905,  by  the  audltw  gen- 
eral, for  which  his  grantee  paid  a  consld- 
eradon  of  $35.92.  No  question  is  raised  as 
to  the  validity  of  this  deed.  Plaintiff,  how- 
ever, takes  the  position  that  no  valid  notice 
of  reconveyance  was  ever  served  on  him  or 
his  grantors,  and  he  therefore  concludes  that 
he  is  entitled  to  the  possession  of  the  prem- 
ises. Defendant,  to  meet  this  contention, 
shows  that  In  January,  1908,  Mary  McKay, 
one  of  his  grantors,  caused  a  notice  of  re- 
conveyance to  be  placed  In  the  hands  of  the 
sheriff  of  Ogemaw  county  to  be  served  on 
Orrlntha  F.  Ellsworth,  who  was  afthat  time 
the  owner  of  plaintiff's  title.  The  sheriff  re- 
turned that  he  was  unable  to  find  Orrlntha 
Ellsworth  and  substituted  service  was  had 
by  publication.  After  hearing  the  proofs  the 
trial  court  reached  the  conclusion  that  the 
notice  of  reconveyance  was  valid,  and  there- 
fore dismissed  the  suit. 

[1]  1.  The  Invalidity  of  the  notice  is  as- 
serted by  plaintiff  becau.se  it  omitted  to  state 
one  of  the  years  for  which  the  sale  was 
made.  The  cardinal  purpose  of  the  notice  is 
to  apprise  the  party  or  parties  to  whonf  the 
notice  is  addressed  that  the  premises  have 
l)een  sold  tor  taxes,  and  that  they  can  re- 
purchase them  for  a  certain  consideration 
within  a  stated  time.  We  are  unable  to  see 
bow  the  owner  in  this  case  could  have  beoi 
better  advised  of  these  Important  facts. 
The  notice  in  question  advised  him  that  hie 
premises,  describing  them,  liad  been  sold  for 
taxes,  and  that  he  could  redeem  them  within 
six  months  for  the  sum  of  $76.02.  The  no- 
tice also  stated  the  years  for  which  the  sale 
was  made,  but  In  doing  so  it  omitted  the 
year  1894.  Had  the  notice  imparted  this 
additional  Infonnatlon  it  would  have  placed 
him  in  no  better  position  to  protect  his  in- 
terest as  the  redemption  open  to  him  was  by 
paying  an  aggregate  sum,  not  by  paying  each 
year's  tax  by  Itself.  1?he  fact  that  the  sale  in-, 
eluded  the  1891  taxes  was  a  matter  of  record, 
and  payment  of  the  amount  demanded  would 
liave  disclosed  the  information.  While  we 
have  been  inclined  to  insist  upon  a  strict 
compliance    with   tte   statutory  notice,   we 


think  it  would  be  a  too  rigid  constmotidn  to 
hold  tliat  the  notice  U  invalid  for  thta  rea- 
■on.  Where  the  sale  Is  made  for  more  tbaa 
one  year's  taxes  the  omission  of  one  year 
ought  not  to  invalidate  the  notice  of  recon- 
veyance in  the  absence  of  a  showing  -that  the 
person  entitled  thereto  has  been  prejudiced 
thereby. 

[2]  2.  Exception  is  also  taken  to  the  re- 
turn of  t2ie  sheriff  as  not  being  suflSx^ent.  As 
has  beesi  stated  Orrlntha  Ellsworth  was  the 
last  grantee  of  record  at  the  time  the  notice 
was  served  in  January,  1908.  She  purchased 
the  premises  in  the  year  188S,  and  the  deed 
which  she  received  and  which  is  of  record 
recites  her  residence  aa  the  city  of  Detroit 
This  appears  to  have  been  the  only  informa- 
tion the  sheriff  had  as  to  her  residence.  He 
followed  this  information  and  made  a  search 
for  her  in.  I>etroit  In  this  he  was  assisted 
by  the  sheriff's  force  of  Wayne  county  in 
examining  city  dlrectoriea  and  making  ia- 
qulrles.  Being  unsuccessful  in  this  attempt 
to  locate  her  the  sheriff  left  a  copy  of  the 
notice  with  the  sheriff's  force  In  Wayne 
county.  He  heard  nothing  further  from  his 
search  in  Wayne  county,  and  was  unable  to 
find  her  elsewhere,  or  to  ascertain  her'  post 
office  address,  and  be  accordingly  made  a  re- 
turn to  that  effect 

The  point  made  by  counsel  is  that  the  sher- 
iff of  Wayne  county  should  have  made  a  re- 
turn. He  bases  this  contentlou  upon  the  fol- 
lowing provision  of  the  tax  law: 

'"Provided,  that  if  the  grantee  or  grantees, 
or  the  person  or  persons  nolding  the  interest 
in  said  lands,  as  aforesaid,  shalT  be  residents 
of  any  county  of  the  .state  other  than  the  coun- 
ty in  wlilch  the  land  is  situated,  then  such  re- 
turn as  to  such  persons  shall  be  made  by  the 
sheriff  of  the  county  where  such  person  or  per- 
sons reside."     Comp.  Laws  1915,  §  4138. 

It  does  not  appear  that  the  sheriff  had  in- 
formation that  Mrs.  Ellsworth  lived  In  De- 
troit except  the  information  which  he  gather- 
ed from  the  deed  made  22  years  previously. 
He  made  the  most  of  this  information  by  an 
attempt,  which  appears  to  have  been  a  good 
faith  attempt,  to  locate  her  in  the  city  of 
Detroit,  but  in  tills  attempt  be  failed.  We  do 
not  think  the  fact  that  the  Wayne  county 
sheriff  assisted  in  making  a  search  to  learn 
whether  she  was  a  resident  of  Wayne  county 
would  make  it  necessary  far  the  sheriff  of 
Wayne  county  to  make  a  return  of  that  fact. 
Had  the  investigation  disclosed  that  she  re- 
sided in  Wayne  county,  but  could  not  be 
found  therein,  it  would  then  have  been  the 
duty  of  the  sheriff  of  Wayne  county  to  return 
the  fact.  But  it  could  hardly  be  expected 
that  the  sheriff  of  every  county  in  which  a 
search  was  made  to  learn  whether  she  was  a 
resident  therein  would  be  obliged  to  make  a 
return  that  he  was  unable  to  find  her. 

13]  It  Is  further  argued  that  the  return 
should  have  shown  that  the  sheriff  was  un-. 
able  to  locate  her  heirs.    This  would  be  un- 
necessary, onless  the  sheriff  had  some  infer- 
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matlon  that  she  was  deceased.  The  prooft 
fall  to  show  that  either  he  or  anjr  one  else 
connected  with  the  transaction  had  snch  In- 
formatlon.  Neither  was  the  lapse  of  time  so 
great  after  she  purchased  the  premises  that 
the  sberlfC  would  be  expected  to  indulge  the 
presumption  that  she  was  deceased. 

[4]  3.  During  all  the  time  that  Orrtntha 
Eniswortb  owned  the  land  it  was  delinquent 
for  the  taxes  of  188S.  Subsequent  to  her 
death  and  In  1893  M.  H.  Ellsworth,  her  hus- 
band, purchased  a  tax  deed  from  the  state  of 
the  north  40  acres  of  the  tract,  whldi  was 
described  as  the  northwest  quarter  of  the 
southwest  quarter  of  section  2.  Later  Ells- 
worth Joined  with  his  daughter  In  conyeylng 
title  to  plalntlfTs  grantors.  It  is  claimed  by 
plalntitC  that  Ellsworth  should  have  had  no- 
tice of  reconveyance,  Inasmuch  as  his  tax 
deed  was  of  record.  Defendant  replies  to 
this  contention  that  there  Is  no  sniAi  land  in 
Ogemaw  county  as  Is  described  In.  the  audi- 
tor general's  deed  to  Eaisworth,  and  that  sueb 
a  descrlptlOTi  would  be  no  notice  to  a  tax 
deed  purdtiaser  that  Ellsworth  had  any  in- 
terest in  the  land  In  question.  The  basis  of 
this  contention  is  that  the  description  of  the 
premises  for  taxing  purposes  should  have  fol- 
lowed the  government  field  notes  and  plat 
book  and  bean  described  as  lot  1,  section  2, 
etc.,  containing  51.75  acres.  This  description 
was  the  result  of  meandering  Clear  Lake. 
The  contention  that  this  was  an  erroneous 
description  finds  support  in  the  case  of  King 
V.  Potter,  18  Mich.  134,  where  a  similar  situa- 
tion was  under  discussion.  The  opinion  in 
that  case  was  rendered  in  the  year  1869,  and 
was  rested  on  the  statute.  The  statute  refer- 
red to  is  section  804  of  the  Compiled  Laws  of 
1857,  which  made  it  incumbent  upon  assess- 
ing oflBcers  to  follow  the  government  descrip- 
tion. At  the  session  of  1882  (Pub.  &  Local 
Acts  1882,  No.  9),  section  16  of  the  Tax  Law 
was  amended  to  read  as  follows: 

"Sec.  16.  The  description  of  real  property 
may  be  as  follows,  vie: 

"First.  If  the  land  to  be  assessed  be  an  en- 
tire section,  it  may  be  described  by  the  number 
of  the  section,  township,  and  ranKe. 

"Second.  If  the  tract  be  the  subdivision  of  a 
section  antborized  by  the  United  States  for  the 
sale  of  public  lands,  it  may  be  described  by  the 
de.signation  of  such  subdivision  with  the  number 
of  the  section,  township,  and  range. 

"Third.  If  the  tract  be  less  or  other  than 
such  subdivision,  it  may  be  described  by  desig- 
nation of  the  lot  or  other  lands  by  which  it  is 
bounded,  or  in  some  way  by  which  it  may  be 
known. 

"Fourth.  In  cases  of  lands  platted  or  laid  out 
as  a  town,  city,  or  village,  or  as  an  addition 
to  a  town,  city,  or  village,  the  same  may  be 
described  ijy  reference  to  such  plat  and  by  the 
number  of  the  lots  and  blocks  thereof,  whether 
such  plat  be  recorded  or  not. 

"Fifth.  When  two  or  more  parcels  of  land 
are  used  or  occupied  together,  they  may  be 
assessed  by  one  valuation. 

"Sixth.  Lands  may  t>e  desiipiated  by  any  de- 
scription by  which  they  may  be  known." 

Subdivision  6  was  brought  into  our  stat- 
utes by  this  amendment.    The  taxes  for  tbe 


year  1880  were  assessed  after  this  amend- 
ment was  passed.  At  that  time  it  was  per- 
missible to  designate  lands  for  the  iratpoee  of 
assessment  by  any  de8crlptl<»i  by  which  they 
might  be  known.  When  this  asaeaBment  was 
made  there  were  two  ways  which  occur  to  us 
in  which  the  land  could  have  been  described: 
Either  the  north  40  acres  of  lot  1,  section  2, 
etc.,  or  the  northwest  quarter  of  the  south- 
west quarter  of  section  2,  etc.  Either  way 
would  have  been  a  reasonably  familiar  de- 
scription, and  one  that  could  have  been  easily 
understood  by  the  owner.  We  are  therefore 
of  the  opinion  that  the  contention  that  this 
description  was  an  erroneous  description  and 
rendered  notice  of  reconveyance  unnecessary 
must  be  overruled. 

[S,  8]  4.  But  it  Is  further  argued  by  de- 
fendajits  that  Ellsworth  could  not  become  the 
owner  of  a  tax  title  on  lands  owned  by  his 
wife's  estate,  thereby  Invoking  the  general 
rule  which  prohibits  one  from  purchasing 
property  at  a  sale  for  nonpayment  of  taxes 
whose  legal  and  moral  duty  It  was  to  pay  the 
taxes,  or  one  who  stands  In  a  fiduciary  rela- 
tion to  the  owner,  citing  the  recent  case  of 
Myers  v.  Myers,  186  Mich.  220,  152  N.  W. 
934.  The  facts  involved  in  this  case  do  not 
appear  to  be  within  the  general  rule  nor 
within  the  principle  of  Myers  v.  Myers. 
Without  deciding  the  questlcm  whether  Ells- 
worth would  have  been  entitled  to  notice  had 
this  principle  of  law  been  applicable  to  his 
purchase  It  may  be  said  that,  at  the  time  Ells- 
worth made  the  purchase  of  this  tax  deed 
his  wife  had  been  dead  for  three  years.  She 
died  In  August,  1890,  and  he  did  not  make 
the  purchase  until  1893.  She  died  Intestate, 
leaving  one  heir — a  daughter.  The  title,  up- 
on the  death  of  Orrintha,  went  directly  to 
the  daughter,  and  thereafter  she  was  the 
owner.  The  question  therefore  which  arises 
is  one  between  the  father  and  daughter  rath- 
er than  between  the  husband  and  his  wife's 
estate.  The  record  does  not  show  whether 
the  daughter  was  a  minor  at  that  time,  but 
this  Is  unimportant,  as  Ellsvorth's  right  to 
purchase  the  tax  title  as  against  his  daughter 
is  not  questioned. 

Ellsworth's  deed  was  of  record,  and  its 
validity  Is  not  queetloned.  We,  therefore 
conclude  that  he  was  entitled  to  the  statu- 
tory notice.  The  failure  to  serve  it  makes  It 
necessary  to  reverse  the  Judgment  Plaintiff 
will  recover  his  costs  in  this  court 

STEERB,  KUHN,  STONE,  and  BROOKE, 
33.,  concurred  with  BIRD,  J. 

OSTBANDER,  C.  J.  1  concur  In  reversal. 
Mr.  Ellsworth  was  entitled  to  notice  because 
he  was  grantee  In  the  tax  deed,  and  the  stat- 
ute makes  the  giving  him  a  notice  Imperative. 

MOORE  and  FELLOW^S,  JJ.,  concurred 
with  OSTBANDER,  C.  3, 
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FOTVLEB  T.   STUBBINGS  et  ■!.     (No.  104.) 
(Supreme  Oofurt  ot  Michigan.     Oct  7,  1918.) 

1.  Apfeai.  and  Brbob  4=>184  —  Objections 
IN  IjOWEK  Comtr— DBMiTB^n— EqtriTT  Stttt. 

A  bill  to  quiet  title  by  one  aoqiuring  deeds 
for  state  tax  jands,  and  wbo  was  in  posseesion 
claiming  to  have  given  proper  reconveyance  no- 
tice, to  whldi  no  demurrer  was  filedi  to  test  eq- 
uitable  jariadiction,  and  the  answer  to  which 
qaestioned  sufficiency  of  the  notice^  presented  an 
issue  which  might  be  settled  on  appeal  from  de- 
cree for  defendants. 

2.  Taxation  «=»70B— Tax  Deed— Bkconvet- 
ANca  Notice — SurFiuiBNUk. 

Under  Xaz  Law  1883,  |  140,  as  added  by 
Pub.  Acts  1897,  No.  229,  and  amended  by  Pub. 
Acts  1906.  No.  142,  in  force  January  1909,  and 
in  view  of  present  statute  (1  Gomp.  Laws  1916, 
{  4138),  sheriff's  receipt  for  a  registered  letter 
addressed  to  Wilson  B.  Stubbing*,  a  nonresi- 
dent, signed  by  Wilson  H.  Stubbings,  Jr.,  in 
view  of  addressee's  want  of  actual  reconveyance 
notice,  was  an  insufficient  service  thereof. 

Ostrander,  C.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Muskegon 
(3ounlT,  In  Chancery;  Patrl(3c  H.  O'Brien, 
Judge. 

BUI  by  John  C.  Fowler  against  Wilson  H. 
Stubbings  and  others,  with  cross-bill  by  de- 
fendants. Decree  for  defendants,  and  plain- 
tiff appeals.    AflBrmed. 

The  answer  tjad  croes-bUl  denied  a  proper 
land  l^pil  service  of  the  notice  required  by 
law  to  redeem,  and  that.it  was  sufficient  to 
authorize  the  publication  of  such  notice  and 
allied  that  the  publication  of  the  notice  was 
unauthorized  and  did  not  cut  off  the  rights 
of  those  upon  whom  no  perswial  service  of 
notice  to  redeem  was  made,  and  denied  plain- 
tiffs right  to  relief  and  offered  to  redeem. 

Argued  before  08TRANDEJR,  O.  J.,  and 
BIRD,  MOOBE,  STEBRB,  BROOKE,  FEL- 
LOWS, SfrOSK,  and  KTJHN,  JJ. 

Charles  B.  Cross  and  Wallace  Foote,  both 
of  Musk^on,  for  appellant.  Alex  Suther- 
land, of  Muskegon,  for  appellees. 

OSTRANDER,  C.  J.  [1]  One  who  has  ac- 
quired deeds  from  the  auditor  general  for 
state  tax  lands,  who  dalms  to  have  given  the 
proper  notice  to  those  appearing  to  be  entitled 
thereto,  who  has  waited  the  requisite  time 
and  no  redemption  hag  been  made,  and  who 
has  peaceably  entered  into  possession  of  the 
land.  Is  not  offten.  If  ever,  entitled  to  main- 
tain a  Ull  in  equity  to  quiet  his  titie  as 
against  any  right  or  interest  existing  when 
his  deeds  became  effective.  This  is  the  posl- 
tloD  the  plaintiff  in  this  suit  claims  that  he 
occupies.  It  is  true  that  In  Flint  Land  Co. 
T.  Godkin,  136  Mich.  068,  99  N.  W.  1068,  and 
in  Flint  Land  Co.  v.  Fochtman,  140  Mich.  'Ml, 
103  N.  W.  813,  it  was  held  that  under  the 
circumstances  atipearlng  the  demands  of 
defendants  that  the  bills  be  dismissed  ought 
to  be  refused.  But  in  Triangle  Land  Co.  v. 
Nessen,  155  Mich.  4«3,  119  N.  W.  586,  a.  de- 
cree overruling  a  demurrer  to  a  bill  sudi  as 
Is  filed  in  the  instant  case  was  reversed. 


Tbe  r^sons  thwe  given  for  the  coocIusIoq 
raacbed  would  require  the  court  to  sustain 
a  danurrer  here,  if  one  had  be«n  filed.  The 
record  title  of  the  defendants  Is  not  a  cloud 
upon  the  title  which  plaintiff  derived  through 
the  tax  proceedings.  No  other  cloud,  or 
claim,  or  Interest,  is  set  up  In  the  bill,  and 
no  questi<Hi  of  title  was  in  fact  In  issue  at 
the  hearing.  What  was  decided  was  that 
as  to  one  defendant,  who  answered,  plaintiff 
bad  not  given  him  the  notice  which  the  tax 
law  requires  to  be  given,  and  that,  in  con- 
sequence, he  Is  now  entitled  to  redeem  the 
land.  It  is  manifest  that  If  this  defendant 
had,  or  has,  the  right  to  redeem,  the  tax  law 
shows  him  the  road.  He  does  not  need  the 
interference,  or  the  aid,  of  a  court  of  equity. 
1  am  therefore  impressed  that  this  court 
ought  to  dismiss  the  case  out  of  court,  leav- 
ing the  parties  to  proceed  as  they  may  b« 
advised  in  a  court  of  law.  I  am  Impressed 
that  nether  the  bill  nor  the  blU  and  answer 
present  a  matter  within  the  proper  Jurisdic- 
tion of  a  court  of  equity.  My  Associates  are 
of  opinion  that,  a  court  of  equity  having 
jurisdiction  to  quiet  tlQes  to  land,  the  biU, 
n<A  having  been  donurred  to.  It  and  the  an- 
swer, present  an  issue  which  may  be  settled 
here. 

[2]  Considering  the  questiim  decided  by 
the  trial  court,  it  is  to  be  observed  that  while 
defendant  Stubbings  appears  to  be  the  gran- 
tee in  a  quitclaim  deed,  dated  June  3,  1914, 
recorded  June  15, 1914,  there  Is  no  testimony, 
no  evidence,  in  the  record  tending  to  prove 
that,  when  plaintiff  gave  the  notices,  defend- 
ant Stubbings  had  any  interest  in  the  land. 
Nor,  upon  this  record,  does  the  quitclaim  deed 
referred  to  purport  to  have  been  executed  by 
any  one  owning  or  having  any  Interest  lu 
the  land.  And  yet  the  court  found,  among 
other  things,  that  "defendant  Wilson  H. 
Stubbings  is  the  record  owner  in  fee  simple" 
of  the  land.  Counsel  for  plaintiff,  appellant, 
do  not,  however,  pay  attention  to  any  sub- 
jects exciting  two,  which  are:  (1)  That  the 
tax  notice  was  properly  served  upon  defend- 
ant Stubbings;  (2)  that  it  was  not  neces-sary 
for  the  sheriff  who  served  the  notices  to  re- 
turn that  no  one  was  in  possession  of  the 
premises.  These  are  the  questions  considered 
In  the  opinion  of  the  learned  trial  judge,  and 
seem  to  have  been  the  only  ones  he  was  called 
upon  to  consider. 

Defendant  Stubbings  lived  in  Glenellyn, 
111.,  with  his  son,  Wilson  H.  Stubbings,  Jr., 
a 'man  25  years  old,  and  a  daughter.  The 
registered  letter  containing  the  notice  was 
correctly  addressed  to  defendant  by  the 
sheriff  of  Muskegon  county,  and  was  received 
for  registration  by  the  postmaster  at  Muske- 
gon January  29,  1909,  postage  paid,  it  is 
plalntifTs  contention  that,  having  delivered 
the  letter  to  the  postmaster  and  taken  his 
receipt  therefor,  service  upon  defendant 
Stubbings  was  completed;  that  under  the 
statute  no  other  evidence  of  service  is  re- 
quired.   In  fact,  the  letter  was  delivered  at 
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Olenellyn,  HI.,  at  the  home  of  defendant,  bat 
was  there  received  by  and  receipted  for  by 
his  non  and  the  registration  receipt  made  a 
part  of  the  sheriff's  return  so  shows.  De- 
fendant testified  tha  t  it  was  not  brought  to  his 
attention,  and  that  he  first  learned  that  such 
a  service  had  been  attempted  in  the  year 
1914. 

The  present  statute  upon  the  subject  Is 
(1  Comp.  lAWS  1915,  §  4138): 

"That  if  the  person  or  persons  entitled  to  such 
notice,  or  any  of  them,  shall  be  nonresidents  of 
this  state,  if  from  the  said  record  aforesaid,  or 
from  inquiry,  the  sheriff  can  obtain  the  post 
office  address  of  such  person  or  persons  or  if  said 
addresses  be  known  to  him,  he  shall  either  send 
to  such  nonresident  person  or  persons  a  copy  of 
said  notice  by  registered  letter,  and  return  the 
receipt  or  receipts  of  the  postmaster  received  tor 
said  letter  or  letters  with  his  return  to  the  coun- 
ty clerk's  office,  or  said  sheriff  shall  cause  to  be 
served  personally  on  such  person  or  persons 
aforesaid  a  copy  of  the  said  notice." 

The  law  In  force  in  January,  1909,  was 
section  140  of  the  Tax  Law  of  1883  (Pub.  Acts 
1893,  No.  206),  as  added  by  Pub.  Acts  1897, 
No.  229,  and  amended  by  Pub.  Acts  1906, 
No.  142,  and  the  language  was: 

"He  shall  send  to  such  person  or  persons  afore- 
said a  copy  of  said  notice  by  registered  letter, 
and  return  the  receipt  or  receipts  received  for 
said  letter  or  letters  with  his  return  to  the  coun- 
ty clerk's  office." 

It  is  probable  that  the  language  employed 
in  both  of  these  sections  has  the  same  mean- 
ing, and  that  It  refers  to  both  the  receipt 
given  by  the  postmaster  at  the  oflBce  of  mail- 
ing and  that  given  where  the  letter  is  deliver- 
ed. The  "receipt  received  for  said  letter",  is 
the  controlling  language.  In  the  Instant 
case  the  sheriff  was  advised  by  the  receipt 
whidi  came  back  to  him  that  the  letter  bad 
been  receipted  for,  not  by  defendant,  nor  by 
any  one  purporting  to  act  as  his  agent,  but  by 
a  stranger,  and  that  the  delivery  appeared  to 
have  been  made  in  violation  of  rules  of  the 
post  office  department.  It  Is  said  In  argu- 
ment, that  the  sheriff  had  the  right  to  sup- 
pose that  Wilson  H.  Stubblngs  and  W.  H. 
Stubblngs,  Jr.,  meant  the  same  person,  and 
was  not  called  upon  to  send  another  notice. 
It  must  be  observed  that  the  statute  does  not 
make  any  return  of  service  other  than  prima 
facie  evidence  and  that  the  sheriflTs  return 
may  be  contradicted.  Winters  v.  C!ook,  140 
Mich.  483,  103  N.  W.  869;  Gogebic  Lumber 
Co.  V.  Moore,  157  Mich.  499,  122  N.  W.  128. 
And,  as  was  remarked  by  the  trial  judge,  it 
is  doubtful  if  tills  return  Is  prima  facie  eri- 
dence  of  service  upon  the  proper  person. 

It  must  be  held  that  the  service  was  not 
good,  and  that  the  decree  should  be  affirmed. 


CBANB  V.  VALLBT  lAND  CO.     (No.  107.) 

(Supreme  Court  of  Michigan.    Oct.  7,  1918.) 

1.  Waters  and  Water  Courses  «=s>118— Sub- 
face  Waters— Flow.^ge. 
The  natural  flowage  of  surface  water  may 
not  be  held  back  by  the  owner  of  the  lower  es- 
tate to  the  injury  of  the  upper  estate. 


2.  Evidence  9a>131— SnaLAs  Facts— Fottn- 

DAXION. 

To  sustain  the  defense,  in  action  for  injury 
to  crops  from  obstruction  of  natural  flowage, 
tliat  crop  failure  was  due  to  weather  conditions, 
testimony  of  farmers  as  to  conditions  elsewhere 
and  failure  of  their  own  crops  is  inadmissible 
without  the  laying  of  foundation  of  similarity  of 
conditions. 

3.  New  Triai,  «=»33— Discretion  op  Court. 

Refusing  plaintiff's  unopposed  motion  for 
new  trial  because  of  court's  striking  out  of  ita 
own  motion,  in  the  midst  of  charge,  of  papers 
introduced  by  plaintiff  to  meet  contention  that 
he  agreed  to  construction  of  dike  complained  of 
by  him,  held  abuse  of  discretion. 

4.  New  Trial  «=»102(1)— Newlt  Disoovebed 
Evidence. 

Plea  having  been  general  issue,  with  notice 
of  defense  of  consent  to  construction  of  dike 
complained  of  as  preventing  drainage,  plaintiff's 
failure  to  anticipate  and  prepare  for  defense  of 
high  water  in  lake  during  the  time  was  not  inex- 
cusable lack  of  diligence,  so  that  new  trial  should 
have  been  granted  for  newly  discovered  evidence 
of  government  data. 

5.  Trial  €=5213— Instructions— Caution. 

Defendant,  in  action  for  injury  from  con- 
struction of  dike,  emphasizing  the  fact  that 
plaintiff  was  refused  a  temporary  injunction 
against  construction,  plaintiff's  requested  in- 
struction that  the  refusal  was  no  defense  should 
have  been  given. 

Error  to  Circuit  Court,  Saginaw  County; 
Selden  S.  Miner,  Judge. 

Action  by  Riley  L.  Crane  against  the  Val- 
ley Land  Company.  Judgment  for  defend- 
ant, new  trial  denied,  and  plaintiff  brings  er- 
ror.   Reversed,  and  new  trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STBERE3,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

R.  L.  Crane,  of  Saginaw  (Otto  &.  Davis, 
of  Saginaw,  of  counsel),  for  appellant.  Ar- 
thur Otto,  of  Bay  City  (E.  L.  Beadi,  of  Sagi- 
naw, of  counsel),  for  appellee. 

STEERE,  J.  Plaintiff  brought  this  ac- 
tion In  the  circuit  court  of  Saginaw  county 
to  recover  damages  for  injury  to  ccopa  and 
standing  timber  during  the  years  1914-1916, 
from  excessive  water  upon  his  80-acre  farm 
located  In  Kochvllle  township,  Saginaw  coun- 
ty, caused  as  he  charges  by  certain  dikes 
built  by  defendant  obstructing  his  natural 
drainage.  From  an  adverse  verdict  and  Judg- 
ment, he  has  removed  the  case  to  this  court 
for  review,  clalminc  prejudicial  error  on 
various  assignments. 

Defendant  is  a  Michigan  corporation,  with 
headquarters  at  Bay  City,  organized  for  the 
purpose  fil  buying  and  reclaiming  by  diking 
and  draining  certain  marsh  and  overflowed 
laud  in  the  Sa^naw  Valley  lying  Immediate- 
ly to  the  east  and  north  of  plaintiff's  farm, 
between  it  and  the  Saginaw  river. 

PlalntlfTs  80  acres  Is  described  as  the  E. 
%  of  the  S.  W.  M  of  section  19,  town  13  N.  of 
range  6  E.  It  is  located  Just  east  of  the 
Michigan  Central  Railway  line  between  Sagi- 
naw and  Bay  City,  in  the  lower  portion  of 
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tile  Saginaw  Valley  where  tbe  land  Is  gener- 
ally flat  and  near  the  water  level;  much  of 
it  to  the  east  and  north  of  the  plalntlfC's 
farm  being  in  its  natural  condition  open 
marsh  too  low  and  wet  for  suoceflsfal  agriculr 
tore  and,  because  of  the  water  level,  difficult 
to  drain  and  reclaim.  His  farm  ia,  however, 
aa  described  by  him  without  dispute,  exoep- 
ti<»ial]y  high  for  that  locality  and  suffidoatly 
dry  tn  Its  natural  condition  for  cultivation, 
having  formerly  been  "all  wooded  except 
about  five  acres  at  the  south,"  with  good  nat- 
ural drainage  into  a  tributary  of  the  Sagi- 
naw river  called  Davis  creek.  It  is  day  land 
with  a  black  loam  top  soil  and  one  of  the 
pioneer  farms  of  Saginaw  VaUey,  early  set- 
tled upon,  cleared,  and  successfully  cultivat- 
ed for  many  years.  With  the  exception  of  a 
16-acre  woodlot,  it  had  been  a  cleared  and 
improved  farm  under  culttratlon  since  plain- 
tiff first  became  acquainted  with  it  in  1880. 
Attracted  to  It  as  a  fertile  and  productive 
farm,  he  purchased  it  in  1897,  and  thereafter 
successfully  cultivated  and  cropped  It,  with 
a  tenant  in  direct  possession  who  continued 
for  20  years  to  work  it  on  shares  under  plain- 
tiff's direction,  raising  annually  and  profit- 
ably good  yields  of  the  customary  crops 
grown  by  farmers,-  sudi  as  wheat,  cofa,  oats, 
beans,  buckwheat,  potatoes,  sugar  beets,  and 
the  usual  garden  products,  without  failure, 
until  In  1914,  when  defendant  in  a  project  to 
reclaim  the  marsh  land  below  him  construct- 
ed and  closed  its  dikes  which,  as  he  con- 
tends, so  obstructed  his  former  free  drainage, 
soaked  with  seepage,  and  flooded  his  land 
that  thereafter  trees  In  his  woodlot  died,  his 
meadows  and  pastures  deteriorated,  and  the 
cultivated  fields,  cropped  and  tilled  In  the 
same  manner  as  formerly  so  far  as  possible, 
failed  to  produce  In  whole  or  part,  as  a  re- 
sult of  which  the  crops  and  income  from  this 
farm  were  not  to  exceed  one-half  of  normal 
in  1914  and  one-fourth  in  1915  and  1916. 

Davis  creek  Is  a  small  tributary  of  the 
Saginaw  river,  navigable  in  the  sense  that  it 
is  boatable  and  a  drivable  stream  for  logs. 
Its  general  course  is  east  and  northerly,  fur- 
nishing drainage  for  much  of  KochviUe  town- 
ship lying  to  the  west  of  plaintiff's  farm, 
which  the  creek  crosses  near  the  south  line 
flowing  practically  east  to  some  20  rods  be- 
ymid  his  east  line,  when  It  swings  nearly 
north  across  section  19,  furnishing  his  land 
drainage  to  the  south  and  east,  then  runs 
more  northeasterly  through  yet  lower  marsh 
lands  for  about  IV^  miles  to  where  Jt  Joins 
the  Saginaw  river,  which  flows  a  northerly 
course  varying  easterly  to  Its  outlet  In.  Sagi- 
naw Bay.  Between  plaintiff's  farm  and  the 
Saginaw  rtver,  the  land  to  the  east  and  north 
was  In  its  natural  con{Utloa  open  prairie  and 
marsh,  lower  than  his  except  an  elevation 
called  "Calf  Island,"  subject  to  floods  in  high 
water,  and  portions  so  low  as  to  be  submerg- 
ed by  the  normal  water  level.  A.  tract  of 
this  marsh  said  to  be  about  2  miles  in  extent 


east  and  west  and  about  4  miles  north  and 
south  lay  in  what  is  termed  a  "basin"  part- 
ly submerged  much  of  the  year,  and  so  near 
on  a  level  with  Sagiifaw  Bay  that  the  water 
up<Hi  it  varied  with  the  condition  of  wind 
and  water  level  on  the  bay.  Beferrlng  to 
this  low  territory  east  of  plalntUTs  farm,  de- 
fendant's engineer  said: 

"The  north  wind  drives  the  water  from  Sagi- 
naw river  Into  Davia  creek.  The  water  goea 
as  high  as  the  Saginaw  river  is.  If  the  water 
raises  -  a  foot  on  tbe  land.  It  might  raise  and 
spread  over  half  a  mile.  If  It  raises  three  feet, 
it  might  go  back  a  mile  and  a  haU  to  the  weet" 

The  soil  of  these  low  lands  of  tbe  Sagluaw 
Valley  are  said  to  be  largely  lake  day,  or  the 
clay  portion  of  an  andent  lake  bed,  known 
to  be  fertile  and  of  high  productivity  when 
well  drained.  TTie  purpose  of  defendant's 
organization  was  to  purchase  and  reclaim 
these  practically  worthless  marshes  by  a 
system  of  dredge  cuts  and  Inclosing  dikes 
above  high-water  mark,  with  a  pumping  sta- 
tion to  drain  the  indosed  territory.  Actual 
work  was  begun  upon  this  project  in  1912, 
and  while  yet  in  its  preliminary  stages  plain- 
tiff. In  antldpatlon  of  the  result  to  his  prop- 
erty, made  inquiry,  suggestions,  and  ..protest 
against  the  work  as  planned.  No  adjustment 
being  reached,  he  filed  a  bill  for  an  injunc- 
tion to  restrain  defendant  from  interfering 
with  his  drainage  by  building  any  dike  with- 
in one-half  mile  ease  of  his  land,  or  along  the 
east  side  of  section  19  so  as  to  inclose  Davis 
Creek.  An  order  was  made  by  tbe  Judge  to 
whom  he  applied,  on  March  4, 1913,  requiring 
defradant  to  furnish  plaintiff  a  bond  to  pro- 
tect him  against  any  damage  to  his  land  by 
water  resulting  from  its  dikes  being  too  near 
the  same,  ^e  work  proceeded,  however, 
without  any  bond  behig  given  until  defend- 
ant reached  with  its  cut  and  dike  the  south 
side  of  section  19  and  proceeded  towards  tbe 
w«st  and  in  July,  1913,  plaintiff  appealed  to 
the  court  for  preliminary  relief  under  his 
bUl,  and  the  Judge  to  whom  he  applied,  to- 
gether with  the  parties  in  interest  and  coun- 
sel, went  upon  the  ground  where  they  looked 
over  and  discussed  tbe  sltuatloa.  The  evi- 
dence is  in  conflict  as  to  whether  or  not  any 
agreement  was  reached  between  the  parties 
whereby  plaintiff  consented  to  what  was  sub- 
sequently done,  but  it  appears  that  defend- 
ant gave  assurances  to  the  Judge  as  to  where 
Its  dike  east  of  plaintiff's  land  would  be  lo- 
cated. He  then  orally  directed  that  it  file 
the  bond  previously  ordered  and  permitted 
defendant  to  proceed  in  the  direction  the 
dredge  was  then  working,  and  the  bond  was 
thereafter  filed.  Some  three  weeks  later, 
defendant  turned  north  on  section  19  so  far 
to  the  weet  that  it  crossed  the  windings  of 
tbe  creek  with  Its  cut  and  dike.  Plaintiff 
claimed  this  was  in  violation  of  its  pron)l:je 
to  him  and  the  Judge  who  pei-mltted  it  to 
proceed,  which  defendant  denied,  claiming 
that  the  cut,  which  was  west  of  the  dike, 
served  to  Stralgliten  out  the  creek,  or  supply 
the  drainage  previously  furnl&hed  by  It.    To 
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what  extent  It  served  that  purpose  Is  In 
marked  dispute.  While  this  work  was  going 
on,  nn  application  was  made  by  the  townsWp 
of  KochvUle,  for  an  injunction  to  restrain 
defendant  from  putting  any  dike  in  or  west 
of  the  ererit,  wlilch  was  granted.  The  cut 
and  dike  were  continued  north  through  sec- 
tion 19,  and  defendant  thereafter  completed 
a  dike  east  from  the  north  quarterpost  of 
that  section  closing  Its  dikes. 

Plaintiff's  claim  Is  that  the  natural  .draln> 
age  through  Darts  creek  was  destroyed,  and 
the  cut  on  the  west  outside  of  the  north  and 
south  dike  constantly  remained  full  of  water 
because  of  Insufficient  fall  and  outlet;  tliat 
this  dike  extending  north  and  south  in  the 
line  of  drainage  so  near  his  land  on  the  east, 
between  It  and  the  river.  Is  In  Itself  a  com- 
plete barrier  to  the  natural  escape  of  water 
from  his  premises  to  where  It  had  previously 
gone,  and  with  the  other  dikes  excludes  It 
from  a  large  area  of  much  lower  Inclosed 
marsh  land  where  It  previously  flowed  and 
spread,  thus  impeding  and  changing  the  for- 
mer free  drainage  conditions  so  that  bis  land 
remains  constantly  soaked  and  too  wet  for 
BucessCul  tillage. 

Defendant's  contention  is  that  the  cut 
outside  of  the  dike  furnishes  better  drain- 
age below  plalntlCTs  land  than  Davis  creek 
did  In  combination  with  all  the  low  area 
north  and  east  of  the  Saginaw  river;  and 
that  plaintiff  consented  to  Its  placing  this 
dike  where  now  located  north  and  south 
through  section  19,  which  he  emphatically 
denies.  These  Issues,  vvion  which  there  is 
much  conflicting  testimony,  were  within  the 
realm  of  facts  for  the  jury. 

[1]  The  law  Is  well  settled  in  this  state 
and  elsewhere  that  the  natural  flowage  of 
surface  water  from  an  upper  estate  Is  a 
servitude  which  the  owner  of  the  lower  estate 
must  bear,  and  he  cannot  hold  it  baclc  by 
dikes  or  dam  Ita  natural  channels  of  drain- 
age to  the  injury  of  the  owner  of  the  upper 
estate.  Boyd  v.  Oonklin,  51  (Mlcb.  583,  20 
N.  W.  595,  52  Am.  Rep.  831;  Leldleln  v. 
Meyer,  95  Mich.  586,  65  N.  W.  367. 

[2]  Defendant  does  not  question  this  rule 
of  law,  nor  on  the  facts  seriously  controvert 
plaintiff's  evidence  as  to  the  lilstory,  pre- 
vious condition,  and  productivity  of  his  farm, 
bat  contends  as  to  his  failures  of  crops  in 
the  years  for  which  be  seeks  damages  that 
they  were  not  as  serious  as  lie  claims,  but 
were,  to  the  extent  actually  shown,  the  re- 
sult of  weather  conditions  during  those 
years,  In  which  the  seasons  were  unfavorable 
for  fanning  owing  to  excessively  wet  springs 
and  later  droughts,  common  to  all  and  caus- 
ing poor  crops  generally  lu  that  region.  To 
sustain  that  contention,  certain  testimony  of 
farmers  was  Introduced  by  defendant  as  to 
conditions  elsewhere  and  failure  of  their 
own  croi>8,  without  showing  that  the  con- 
ditions, crops,  tlllnge,  soil,  devotion  with 
natural  dralnugo  facilities,  etc.,  were  like  or 
similar  to  those  of  plaintlflf's  farm,  admission 


of  which  Is  a^gned  as  error.  WhHe  It 
was  competent  to  show  the  weather  condi- 
tions during  those  years  and  how  crops  were 
generally  affected  by  them  In  that  section — 
whether  Oiey  were  favorable  or  unfavorable 
years  for  crops,  and  why — ^It  was  Incompe- 
tent to  show  agralnat  objection  the  spednl 
experience  of  the  Individual  fbrmer  with  his 
own  land  and  crops  without  laying  the  prop- 
er foundation  of  similarity.  Withont  detail- 
ing the  particular  Instances,  It  may  be  said 
in  passing  that  this  was  permitted  during 
the  trial  to  an  objectionable,  If  not  preju- 
dicial, extent 

[S]  A  serious  Issue  In  the  case  strenuously 
contested  was  whether  plaintiff  waived  his 
objections  to  the  north  and  south  dike  east 
of  his  land  being  constructed  where  It  Is 
located  on  section  19.  Defenc^t  claimed  he 
did  so  when  the  parties  were  on  the  ground 
with  tite  judge  to  whom  plaintiff  had  applied 
for  an  injunction  and  who  had  prevlouedy  or- 
dered an  indemnity  bond  which  he  again 
orally  directed  defendant  to  give.  He  was 
there  but  onoa  Plaintiff  contended  that  In 
the  affair  there  was  no  agreem«it;  but,  on 
the  contrary,  he  was  earnestly  requesting  of 
the  court  protection  and  relief  which  he 
failed  to  obtain  except  to  the  extent  of  the 
bond  which  was  given  three  weeks  later, 
and,  it  being  for  a  limited  time,  an  auslllaiy 
agreement  by  defendant  -to  give  a  further 
bond  for  the  same  amount  aa  permanent  ln> 
demnlty,  or  protection .  against  damages  to 
his  drainage.  In  support  of  his  claim  that 
there  was  no  consent  by  him  to  the  line  as 
located,  plaintiff  produced  these  papers  from 
the  flies  of  the  chancery  suit  between  the 
parties.  Identified  and  offered  them  In  evi- 
dence. On  objectlifti  by  defendant's  counsel, 
they  were  not  then  admitted,  but  after  dis- 
cission held  by  the  court  for  con^deratlon, 
and  near  the  close  of  the  case  were  received 
In  evidence.  In  the  midst  of  the  charge,  aft- 
er explaining  and  submitting  to  the  Jury  the 
question  of  whether  plaintiff  agreed  to  the 
location  of  the  dike  where  placed  and  In- 
structing them  that  in  such  case  "plaintiff 
cannot  recover  any  damages  which  he  has 
been  caused  by  defendant  doing  what  plain- 
tiff agreed  then  to  do,"  the  court  said  to 
plaintiff: 

"I  think,  now,  •  •  •  I  will  have  to  take 
thoae  papers  from  consideration  of  die  Jury  for 
this  reaKon:  That  they  were  not  read  in  evi- 
dence. *  •  •  I  think  I  will  take  Uiem  from 
consideration,  the  bond  and  agreement." 

And  .went  on  with  the  charge^  first  saying 
to  the  Jury: 

"But  you  have  a  right  to  take  into  considera- 
tion all  the  facts  in  the  cbhc  that  I  have  not 
withdrawn  from  you  in  detprmining  whether  Hucb 
an  agreement  was  made  or  not." 

To  this  transaction  In  the  midst  of  the 
charge  plaintiff  seasonably  excepted,  later 
presenting  It  as  one  of  his  grounds  for  a  mo- 
tion for  a  new  trial,  which  was  refused,  and 
he  now  urges  It  as  prejudicial  error.  That 
it  was  prejudicial  to  piaintltTs  contention  aa 
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to  the  stgnlflcanoe  of  these  papers  upon  a 
controlling  Issue  of  fact  in  the  case,  if  de- 
cided agaiofit  him,  la  etidMit  They  were 
legal  documents  from  the  flies  of  a  case  be- 
tween the  same  parties  and  In  the  hands  of 
the  court,  were  held  for  some  time  to  con- 
sider their  admisslhiUty,  and  after  discus- 
sion admitted,  as  the  court  stated  In  the 
presence  of  the  Jury,  for  their  bearing  upon 
the  probability  of  plaintiff  having  consented 
to  the  dike  of  whldi  he  complained  being  put 
where  it  was  located,  "but  for  no  other  pur- 
pose," the  court  then  saying  directly  to  the 
jury,  "Now,  gentlemen  of  the  Jury,  when  I 
say  for  no  other  purpose,  do  not  use  them  for 
any  other  purpose."  When  they  were  witb- 
dra^ii  by  the  court  during  the  charge  while 
discussing  the  only  matter  to  which  they 
related,  with  instructions  tq  the  Jury  not  to 
take  them  into  consideration  no  objection 
had  been  made  by  defendant  to  the  Jury  con- 
sidering them,  after  they  had  been  ad- 
mitted, the  general  nature  of,  and  plaiutitTs 
purpose  in  ottering,  these  legal  documents 
had  been  stated  and  discussed  in  the  presence 
of  the  Jury.  Their  only  purpose  was  to  In- 
demnify plaintiff,  and  the  fact  that  they 
were  given  was  but  circumstantial  evidence 
bearing  upon  the  probability  of  another 
claimed  fact  directly  Involved  in  the  case. 
It  would  se«n  that  the  Jury  were  sufficiently 
advised,  by  what  had  transpired  in  their 
presence  and  was  said  to  them  of  the  nature 
and  purpose  of  these  documents,  to  under- 
standlngly  pass  upon  the  algnl'flcance  of  their 
having  been  given,  and,  if  at  that  stage  of  the 
case  the  court  thought  for  any  reason  they 
should  be  further  advised  or  Instructed,  the 
documents  were  in  evidence  la  the  hands  of 
the  court  and  available  for  that  purpose.  If 
it  was  technically  discretionary  with  the 
court  on  its  own  motion  to  at  that  time  strike 
them  out,  in  the  midst  of  the  charge,  for 
the  reason  stated,  we  are  impressed  that, 
under  the  circumstances  shown  and  verdict 
rendered,  such  course  tended  prejudicially 
against  plaintiff's  contention  on  an  Issue  of 
fact  in  which  an  adverse  verdict  was  fatal  to 
bis  case,  and  the  court's  refusal  to  grant 
plaintiff's  subsequent  motion  for  a  new  trial, 
which  he  states  in  his  brief  was  not  opposed, 
amounts  to  an  abuse  of  discretion. 

14]  Plaintiff  twice  presented  his  motion  for 
a  new  trial,  the  second  time  supported  by 
affidavits,  with  government  data  and  maps, 
made  a  part  of  the  same,  tending  amongst 
other  things  to  show  that  the  level  of  Lake 
Huron  Including  Saginaw  Bay  was  not  above 
normal  during  the  years  in  question  as  had 
been  claimed  with  supporting  testimony  by 
defendant  to  account  for  any  excessive  water 
around  Its  dikes.  This  the  court  rejected  as 
cumulative  when  denying  the  motion.  De- 
fendant's plea  was  the  general  issue,  with 
special  notlf.-e  of  the  defense  that  plaintiff 
bad  consented  to  the  dikes  as  placed.    While 


perhaps  within  the  scope  of  the  general  is- 
sue, the  distinct  defense  of  high  water  on 
L'.ke  Huron  during  those  years  was  not 
suggested  by  the  pleadings,  and  it  can  well 
be  urged  that  plalntlfTs  failure  to  anticipate 
and  prepare  for  it  was  not  an  inexcusable 
lack  of  diligence.  What  he  presented  was 
apparently  new  and  newly  ascertained  evi- 
dence^  material  to  a  vital  issue  in  the  case. 
We  are  impressed  that  considered  as  a  whole 
plaintiff's  motions  present  meritorious  fea- 
tures in  law  and  fact  entitling  him  to  a  re- 
trial. 

[•]  In  relation  to  plaintiff's  appllcatloa  for 
a  tonporary  injunction  in  the  chancery  suit 
between  the  parties  which  was  shown  in  con- 
nection with  the  Jndge  and  parties  viewing 
the  premises,  defendant  emphasized  the  fact 
that  a  well-known  Judge  to  whom  plaintiff 
applied  did  not  grant  the  same,  but  permitted 
defendant  to  proceed  with  the  work.  Refer- 
ring to  this  application,  plaintiff  requested 
the  court  in  writing  to  instruct  the  Jury  that: 
"The  granting,  or  not  granting,  a  temporary 
injunction.  Is  no  ground  for  action,  or  de- 
fense. In  this  action."  The  manner  in  which 
the  occasion  of  his  unsuccessful  application 
for  an  injunction  was  testified  to  and  dis- 
cussed during  the  trial  made  this  request 
pertinent  and  of  added  importance  to  plain- 
tiff. He  was  entitled  to  have  the  jury  in- 
structed as  requested.  Failure  to  do  so  was 
error. 

As  the  case  will  be  sent  down  for  retrial, 
it  is  inadvisable  and  unnecessary  to  review 
the  exhaustive  discussion  and  argument  of 
evidence  to  which  counsels'  briefs  are  largely 
devoted  and  which  relate  largely  to  the 
facts  in  issue,  or  to  pass  upon  the  many  other 
assignments  of  errcw,  some  of  which  do  not 
call  for  serious  consideration,  while  any 
that  might  otherwise  demand  discus^on  are 
not  likely  to  arise  upon  retrial  of  the  case. 

For  tlte  reasons  stated,  the  Judgment  is 
reversed,  with  costs  to  plaintiff,  and  a  new 
trial  granted. 


STATE  v.  KBOLIa     (No.  82488.) 

(Supreme  Court  of  Iowa.    Oct  18,  1918.) 

Appeal  from  District  Court,  Polk  County. 


'ot  to  be  ofllcially  reiwrted." 
Dave   KroU  was  convicted   of  larceny  in   a 
building  in  the  nighttime,  and   appeals.     Af- 
firmed. 

C.  H.  Miller,  of  Dea  Moines,  for  appellant. 
U.  M.  Ilavner,  Atty.  Gen.,  for  the  State. 

PER  OURIAM.  The  case  is  presented  here 
on  a  short  transcript  consisting  of  tbe  indict- 
ment, the  judgment  of  tbe  court,  and  notice 
of  appeal.  From  these  it  appears  that  defend- 
ant was  charged  with  and  pleaded  guilty  to  the 
prime  of  l;irceny  in  a  building  in  the  night- 
time, and  was  adjudged  to  pay  a  fine  and 
imprisoned  in  the  county  jail.  No  error  ap- 
pears, and  the  judgment  is  affirmed.  All  the 
Judges  concur. 
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MORRIS  V.  WT;LKE.     (No.  21060.) 
(Supreme  Court  of  Minnesota.    Oct.  11,  1918.) 

(Syllahut  by  the  Court.) 

Appeal   and    Ebbob   <8=>  1004(1)  —  Evidence 

C=>571  (7)  —  Allowance  fob  Legal  Sebv- 

icEs— Review. 

Expert  testimoiiy  as  to  value  of  services  is 

not  in  ordinai7  cases  conclusive.    The  amount 

allowed  plaintiff  for  legal  services  rendered  is 

not  80  inadequate  as  to  require  this  court  to  set 

the  verdict  aside. 

Appeal  from  District  Court,  Hennepin 
County;  Horace  D.  Dickinson  and  John  H. 
Steele,  Judges. 

Action  by  Homer  Morris  against  William 
Wulke.  Judgment  for  plaintiff  for  less  than 
the  amount  claimecl,  and  plaintiff  appeals. 
Affirmed. 

Prank  W.  Booth,  of  Minneapolis,  for  ap- 
pellant. Arthur  M.  Hlgglns,  of  Minneapolis, 
for  respondent. 

HALLiAM,  J.  This  Is  an  action  to  recover 
the  reasopable  value  of  legal  services  In  pro- 
curing a  divorce.  The  ground  of  divorce  was 
desertion.  The  case  was  contested;  plain- 
tiff testified  in  detail  as  to  the  services  ren- 
dered. He  testified  that  the  trial  consumed 
parts  of  three  days,  that  antenuptial  con- 
tracts were  Involved  and  that  his  client  was 
possessed  of  considerable  property;  that  he 
spent  four  or  five  days  looking  up  the  law  as 
to  the  bearing  of  a  divorce  upon  the  antenup- 
tial contracts,  about  three  days  pr^aring  the 
evidence  for  trial,  and  half  a  day  preparing 
a  trial  brief.  His  evidence  oa  some  of  these 
points  is  contradicted.  He  testified  that  the 
value  of  bis  services  was  $5,000.  He  called 
three  attorneys  who  testified  as  experts.  Two 
placed  the  value  of  plaintifTs  services  at  $3,- 
000  and  the  other  at  $2,500.  There  was  no 
other  direct  testimony  as  to  value.  The  Jury 
by  the  verdict  placed  the  value  at  $300. 
Plaintiff  appeals.  His  contention  is  that  the 
verdict  Is  inadequate. 

Tlie  opinion  of  experts  as  to  the  value  of 
services,  even  though  not  directly  contradict- 
ed, is  not  In  ordinary  cases  conclusive.  Ste- 
vens V.  City  of  Minneapolis,  42  Minn.  136,  43 
N.  W.  842;  Olson  v.  GJertsen,  42  Minn.  407, 
44  N.  W.  306;  Sawyer  v.  Knowles,  61  Minn. 
531,  63  N.  W.  1038 ;  Lemoreaux  v.  Weisman, 
136  Minn.  207,  161  N.  W.  504.  Iieonard  v. 
Rosendahl,  1.13  Minn.  320, 158  N.  W.  419,  does 
not  announce  any  different  rule.  The  deci- 
sion of  that  case  did  not  depend  on  expert 
testimony  alone. 

Tliere  are  no  facts  to  take  this  ca.se  out  of 
the  general  rule.  In  fact  the  wide  divergence 
of  oi>1nlon  among  the  experts  themselves  in 
their  estimates  of  value  in  this  case  Is  such 
as  to  demonstrate  the  inconclusive  character 
of  their  testimony. 

The  evidence  might  well  have  sustained  a 


'  somewhat  larger  verdict,  bat  the  amount  al- 
lowed is  not  so  inadequate  as  to  require  an 
appellate  court  to  set  the  verdict  aside. 
Affirmed. 


STATE  ex   rel.  ANDERSON   v.   DISTRICT 
COURT  OF  BLUE  EARTH  COUN- 
TY et  aL    (No.  2117S.) 

(Supreme  Court  of  Minnesota.    Oct  11,  1918.) 

(Byllabut  hy  Editorial  Btaff.) 

Mandamus  «=»44— Change  of  Venub— Evi- 
dence. 
Mandamus  to  compel  change  of  venue,  on 
the  ground  that  the  defendant  in  the  county 
in  which  the  venue  was  laid  was  made  defend- 
ant only  to  prevent  such  change,  denied,  where 
complaint  stated  a  cause  of  action  against 
him  and  the  proof  was  insufficient  to  show 
he  was  not  made  defendant  in  good  faith. 

Original  proceeding  in  mandamus  by  the 
State,  on  the  relation  of  Ralph  W.  Ander- 
son, against  the  District  Court  of  Blue  Earth 
County  and  others.    Writ  denied. 

S.  S.  Smith,  of  Worthlngton,  and  H.  L.  & 
J.  W.  Schmitt,  of  Mankato,  for  appellant. 
S.  B.  Wlls<m,  of  Mankato,  for  respondents. 

PER  CURIAM.  Mandamus  to  compel  the 
district  court  of  Blue  Earth  county  to  change 
the  place  of  trial  of  the  case  of  Ervin  Wil- 
son V.  Ralph  W.  Anderson  and  Thomas  Wil- 
son to  Nobles  county.  Defendant  Anderson 
resides  in  Nobles  county ;  defendant  Wilson, 
in  Blue  Earth  county.  The  latter  is  the  fa- 
ther of  the  plaintiff,  though  they  did  not  live 
together.  The  complaint  charges  negligence 
on  the  part  of  both  defendants.  Wilson  was 
driving  a  team  and  buggy.  In  the  rear  of 
the  buggy  a  cow  was  being  led,  driven  by 
plaintiff.  Defendant  Anderson  came  from 
the  rear  In  his  automobile,  and  plaintiff  was 
run  down  and  sustained  severe  injuries.  He 
charges  negligence  contributing  to  cause  the 
accident  on  the  part  of  both  defendants.  De- 
fendant Anderson  served  and  filed  an  affida- 
vit and  demand  for  change  of  venue  to  No- 
bles county.  The  clerk  did  not  tran.sfer  the 
papers,  and  defendant  moved  the  court  to 
change  the  place  of  trial,  and  for  an  order 
that  the  files  be  transferred.  This  motion 
was  denied.  The  ground  upon  which  the  mo- 
tion was  based,  and  upon  which  this  writ  of 
mandamus  Is  sought.  Is  that  Thomas  Wilson 
was  made  a  defendant  simply  for  the  pur- 
pose of  preventing  a  change  of  venue,  that 
no  cause  of  action  was  stated  against  him, 
and  tliat  he  was  without  means  to  pay  a 
Judgment  The  motion  was  presented  to  the 
trial  court  on  confiicting  affidavits.  Tlie 
complaint  does  state  a  cause  of  action  against 
defendant  Wilson,  and  the  proof  was  far 
from  conclusive  that  he  was  not  made  a  de- 
fendant In  perfect  good  faith. 

Writ  denied. 
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CLARKE  et  al.  v.  BEADLE  COUNTI  «t  «L 
(No.  4316.) 

(■Sapreme   C!ourt   of   South   Dakota.      Sept  H, 

i»ia) 

1.  Appeal  Xnd   IOkbor  *=>799— Motion  to 
Dismiss— Record — Affidavits. 

A  motion  to  dismiss  an  appeal  as  being  a 
moot  qneetion  may  be  heard  on  aiiidavits,  and 
tb«  court  is  not  confined  to  the  record  on  appeal 
alone. 

2.  Appeai,  and  Ebbob  «!=»781(1)— Ketebbai.— 
Moot  Qukstioivs. 

An  appellate  conrt  should  not  retain  an  ap- 
peal for  the  mere  purpose  of  deciding  a  moot 
question,  but  should  dismiss  it,  unless  the  judg- 
ment, if  left  unreversed,  would  preclude  the 
party  against  whom  it  is  rendered  as  to  a  fact 
vital  to  his  rights. 

3.  Afpkai.  and  Ebbob  «s3781(2)— Disuissai. 
of  AppeaIt— Moot  Questions. 

In  a  suit  to  restrain  a  county  and  its  offi- 
cer from  proceeding  under  a  contract  to  build 
bridges  and  making  payments  thereunder,  where 
after  a  temporary  restraining  order  was  denied, 
and  after  appeal  had  been  taken,  it  appeared 
that,  landing  the  proceedings,  ^the  contract  had 
been  completed  and  payment  in  full  made,  the 
appeal  will  not  be  diimuBsed  as  being  moot, 
since  the  judgment,  if  unreversed,  would  pre- 
clude the  bringing  of  a  suit  for  damages. 
McCoy,  J.,  dissenting. 

Suit  by  Kicbard  W.  Clarke  and  another 
against  the  County  of  Beadle  and  others,  for 
an  injunction.  Decree  for  defendants,  and 
plaintiffs  appeal.  On  motion  to  dismiss  ap- 
peal.   iDenled. 

A.  W.  AVilmartb,  of  Huron,  for  appellants. 
A.  A.  ChamberlBin  and  A.  K.  Oardner,  both 
of  Huron,  for  respondents. 

WHITING,  P.  J.  The  county  commission- 
ers of  Beadle  county  bavlng  entered  Into  a 
contract  with  the  Iowa  Bridge  Company  for 
the  building  of  certain  bridges,  plaintiffs. 
alleging  the  invalidity  of  such  contrax?t, 
brought  this  action,  on  behalf  of  themselves 
and  other  taxpayers  of  such  county,  to  re- 
strain the  county  and  its  officers  from  carry- 
ing out  such  contract  and  making  payments 
thereunder,  and  asked  for  such  other  and 
further  relief  as  to  the  court  might  seem  just 
and  eqtiitable.  A  temporary  restraining  or- 
der was  denied.  Afterwards  the  bridge  com- 
pany was  made  a  party  defendant  The 
cause  was  then  tried  upon  its  merits,  and 
findings,  conclusions,  and  Judgment  entered 
in  favor  of  defendants.  From  such  Judgment 
this  appeal  was  taken,  but  no  supersedeas 
bond  was  furnished.  After  appellants'  brief 
upon  appeal  had  been  filed,  re.spondents 
moved  a  dismissal  of  the  appeal,  supporting 
such  motion  by  affidavits  from  which  it  ap- 
pears  that  the  bridge  company,  pending  tlje 
proceedings  In  the  lower  court  and  In  this 
court  has  ctnnpleted  its  contract,  and  has  re- 
ceived payment  from  the  county  for  the  work 
done.  Kespondents  contend  that  there  is 
left  but  a  moot  question,  iind  that  Uiis  court 
should  not  retain  this  appeal  for  the  purpose 
of  passing  upon  such  question. 


[1]  Appellants  contend  that  this  motion 
cannot  be  presented  upon  affidavits,  and  that 
the  court  can  only  consider  the  record  upon 
appeal.  In  this  appellants  are  in  error.  811- 
vIUB  V.  Brunsvold,  32  S.  D.  252,  142  N.  W.  944. 

Respondents  rely  upon  the  ruling  of  this 
court  in  O.,  M.  ft  St.  P.  By.  Co.  v.  Sioux  Palls, 
etc.,  28  &  D.  471,  134  N.  W.  46,  and  Holter 
V.  Wagaaer,  32  S.  D.  137,  142  N.  W.  175.  The 
decision  In  the  tirst-mentioned  case  is  not  in 
point  The  appeal  therein  was  from  an  or- 
der refusing  a  temporary  injunction,  which 
order  could  not  be  pleaded  as  res  Judicata  in 
any  proceeding  brought  seeking  alternative 
relief.  It  la  true  that  in  the  latter  case  the 
proposition  bereinaXter  discussed  was  sug- 
gested, but  no  authmrlties  were  cited  in  sup- 
port thereof,  and  we  failed  to  give  that  con- 
sideration which  !t  oflierwlse  should  have  re- 
ceived. We  failed  to  note  and  consider  that, 
thon^  through  no  fault  of  the  plaintiff  a  sit- 
uation had  arisen  making  It  impossible  to 
grant  him  the  relief  sought,  he  yet  might  be 
entitled  to  alternative  relief  in  that  action  or 
to  seA  other  relief. in  another  action,  and 
further  to  note  and  «mslder  that,  by  dtemlsa- 
ing  the  appeal  and'  thus  allowing  the  judg- 
meat  of  the  lower  court  to  stand,  we  allowed 
such  Judgment  to  stand  as  a  bar  to  alterna- 
tive relief  in  that  action  and  as  res  Judicata 
in  any  other  action  that  ml^t  be  brought 
based  upon  the  alleged  Invalidity  of  the  c<hi- 
tract.  We  are  of  the  oplnirai  that  the  major- 
ity opinion  in  that  case  was  erroneous. 

[2]  An  appellate  court  should  not  retain 
an  appeal  for  the  ttkere  purpose  of  deciding 
a  purely  moot  question;  and,  whenever  a 
change  in  drcamstances  pending  an  appeal  is 
such  that  the  appeal  does  present  but  a  moot 
question,  such  court  should  dismiss  same. 
However,  botli  reason  and  authority  support 
the  proposition  that,  whenever  the  Judgment, 
if  left  unreversed,  will  preclude  the  party 
against  whom  it  is  rendered  as  to  a  fact  vital 
to  his  rights,  snrh  as  to  the  validity  of  a  con- 
tract upon  which  his  rights  are  based.  It  can- 
not properly  be  said  that  there  is  left  before 
the  appellate  court  but  a  moot  question,  even 
though  on  account  of  changed  conditions  the 
relief  originally  sought  by  appellant  cannot 
be  granted  upon  the  reversal  of  such  Judg- 
ment   2  R.  C.  li.  170;   4  C.  J.  576. 

[3]  It  must  be  remembered  that  the  change 
in  circumstances  upon  which  this  motion  Is 
based  was  not  brought  about  through  the 
acts  or  efforts  of  appellants — they  are  not  in 
any  wise  resiwnslble  for  the  fact  that  there 
has  been  such  change  In  clrcumstartcps  since 
the  commencement  of  the  action.  If  appel- 
lants were  entitled  to  Injunctlonal  relief,  it 
was  because  a  right  had  been  violated.  22 
Cyc.  749.  This  right  was  their  right,  as  tax- 
payers, to  have  the  contract  entered  into  in 
accordance  with  the  requirements  of  the  stat- 
utes enacted  for  the  taxpayers'  protection. 
The  fact  that  such  rcfllef  cannot  now  be  graut- 
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ed  In  no  manner  JusUfles  this  court  in  allow- 
ing an  erroneons  judgment  to  stand  nnrever»- 
od,  thus  leaving  the  fact  that  appellants' 
rights  had  been  violated  adjudicated  against 
them  and  thus  barred  of  all  alternative  rem- 
edies which  otherwise  would  be  theirs.  If 
we  should  hold  the  contract  invalid,  the  trial 
court  may  then,  under  the  general  prayer 
for  relief,  be  able  to  give  to  the  taxpayers, 
through  these  app^lants  and  in  this  action, 
alternative  relief  in  the  way  of  money  dam- 
ages ;  or  appellants,  if  successful  here,  might 
bring  another  action,  as  was  done  in  McMil- 
lan v.  Barber  Asphalt  Paving  C!o.,  151  Wis. 
48,  188  N.  W.  94.  Ann,  Cas.  1914B,  54.  In 
that  case  it  was  said: 

"The  defendant,  after  it  was  informed  by  the 
commencement  of  the  other  action  that  its  con- 
tract was  tainted  with  illegality,  went  on  and 
performed  the  same  at  its  peril.  •  •  •  The 
plaintiff  is  entitled  to  vindicate  the  rights 
recognized  and  established  by  tho  judgment  in 
the  action  in  which  he  prevailed.  We  find  noth- 
ing in  the  ctmduct  of  the  plaintiff  which 
amounts  to  a  waiver  of  his  rigot  to  -assert  the 
illegality  of  the  contract" 

Wte  would  call  attention  to  the  facts  dis- 
closed by  the  opinion  In^McMillan  v.  Paving 
Co.  and  in  the  "other  action"  referred  to  In 
the  above  quotation,  being  the  action  report- 
ed on  appeal  in  McMillan  v.  City,  189  Wis. 
367,  120  N.  W.  240.  It  has  been  suggested 
that  the  facts  here  are  to  be  distinguished 
from  those  disclosed  in  the  Wisconsin  cases 
because  in  those  cases  the  alleged  grounds 
of  invalidity  of  the  contract  lnv(dved  were 
fraud  and  collusion.  It  certainly  makes  no 
difference  In  a  taxpayer's  rights  to  an  In- 
junction whether  the  contract  between  the 
municipal  corporation  and  the  contractor  Is 
void,  as  claimed  In  this  case,  owing  to  a 
failure  to  comply  with  statutory  provisions 
necessary  to  the  validity  of  such  contract 
Certainly  one's  rights  to  an  injunction  based 
upon  the  absolute  invalidity  of  a  contract 
are  as  great  as  are  his  rights  to  an  injunc- 
tion based  upon  the  voidability  of  a  con- 
tract. In  McMillan  v.  City,  It  will  be  found 
that  a  taxpayer  was  attempting  to  restrain 
the  city  from  carrying  out  a  contract  en- 
tered into  with  a  paving  company.  Upon  the 
appeal  it  was  held  that  the  trial  court  erred 
in  refusing  the  iujunctional  relief.  The 
paving  company  was  not  a  party  to  that  ac- 
tion. Thereafter  the  plaintiff,  in  that  action 
brought  the  other  action  to  recover  from 
the  paving  company  the  amount  of  a  spe- 
cial Improvement  bond  which  had  been  re- 
ceived by  the  paving  company  and  by  it  as- 
signed to  a  third  party.  The  court  held  tliat 
although  the  paving  company  was  not  a 
party  to  the  first  action,  It  was  bound  there- 
by because  of  the-  fact  that  Its  attorney, 
while  appearing  therein  for  the  city,  was  in 
reality  appearing  for  the  paving  company. 
That  question  Is  not  presented  In  the  case 
before  us,  because  the  bridge  company  Is 
made  a  party  to  the  pending  action.  In  the 
Wisconsin  cases  it  appears  from  the  facts 
appearing  In  the  second  action  that,  pending 


the  appeal  in  the  flrst  action,  the  contract 
had  been  completed  and  the  bonds  turned 
over,  just  as  it  is  alleged  has  been  done  In 
this  case.  In  the  case  against  the  city  there 
does  not  appear  to  have  been  any  motion  to 
dismiss  the  appeal  upon  the  ground  that 
there  was  but  a  moot  question  left;  but,  if 
such  motion  had  been  made,  it  can  readily 
be  seen  that  It  should  have  been  overmled 
for  the  reason  that  there  was  left  more  than 
a  moot  question.  That,  there  was  more  than 
a  moot  question  left  Is  shown  from  the  very 
fact  of  the  success  of  the  plaintiff  In  the  sec- 
ond action.  If,  In  the  first  of  the  Wisconsin 
cases,  the  appellate  court  had  dismissed  the 
appeal,  thug  leaving  the  judgment  of  the 
trial  court  unreversed,  such  judgment  would 
have  stood  as  res  Judicata  against  McMillan, 
and  would  have  barred  his  recovery  in  the 
other  action ;  and  yet,  as  a  matter  of  right, 
as  found  by  the  appellate  court,  although 
drcumstances  had  arisen  so  that  the  re- 
lief to  which  he  was  entitled  In  the  flrst  ac- 
tion could  not'  then  be  granted  him,  hav- 
ing been  entitled  to  such  relief,  he  was  en- 
titled, In  lieu  thereof,  to  alternative  relief 
by  way  of  damages.  We  have  exactly  the 
same  situation  here.  Ajpon-  this  motion  we 
have  no  right  to  consider  the  merits  of  the 
appeal,  but  we  are  bound  to  presume,  for 
the  purposes  of  such  motion,  that  upon  the 
merits  of  the  appeal,  appellants  would  suc- 
ceed. To  determine  whether  or  not  the  ques- 
tion before  us  is  but  a  moot  question,  let  us 
ask  what  the  situation  would  be  If,  upon 
the  merits  of  this  appeal,  we  should  find 
that  the  trial  court  erred  In  refusing  the  in- 
junctions. /If  we  should  so  hold,  then,  just 
as  In  the  iecond  Wisconsin  case,  these  tax- 
payers would  have  a  right  to  seek,  either 
through  an  amendment  of  their  complaint 
in  the  action  now  pending,  or  else  through 
an  independent  action,  to  recover  from  the 
bridge  company  the  difference  between  what 
the  county  has  paid  it  and  the  amount  to 
which  it  was  equitably  entitled,  if  anything. 
/It  has  been  suggested  that  it  would  be  im- 
possible to  undo  what  the  bridge  company 
has  done.  That  is  certainly  true,  and  no  one 
would  contend  that  this  or  the  trial  court 
could  now,  by  any  equitable  relief  whatever, 
undo  what  has  been  done.  But  this  court  at 
least  can  see  to  it  that  the  taxpayers  are 
not  barred  (now  that  they  have  been  denied 
the  equitable  relief,  and  provided  we  hereaft- 
er find  they  were  wrongfully  denied  such  re- 
lief) from  recovering  such  damages  as  they 
may  show  themselves  entitled  to.  7  Of  course, 
if,  upon  the  merits  of  the  pending  appeal, 
we  shall  decide  that  the  trial  court  was 
right,  by  such  decision  we  will  hold  that  the 
appellants  had  no  right  to  Injunetlonal  re- 
lief, and  our  adjudication  will  stand  as  a' 
bar  to  any  future  claims  that  they  may  make 
based  upon  facts  which  would  stand  adjudi- 
cated against  them  by  our  sustaining  the 
trial  court.  If  we  should  determine  that 
appellants  were  In  the  right  and  were  en- 


Digitized  by 


Google 


S.D.) 


•  CLARKE  ▼.  BEADLE  COUNTT 


titled  to  have  received  the  injunctlonal  re- 
lief which  fhey  sought,  they  could  then 
amend  th^r  pleadings  In  this  action  or  bring 
another  action  and  seek  to  recover  money 
damages,  as  was  done  In  McMillan  v.  Paving 
Go.  It  wlU  then  be  time  enough  for  the 
courts  to  determine  whether  or  not  the  fact 
that  the  bridge  la  built  and  is  of  value  to 
the  munldpallty  and  the  people  thereof  can 
be  considered  as  a  defense,  counterclaim,  or 
set-off  to  plaintiffs'  demands.  That  Is  a 
matter  with  which  at  this  time  this  court 
has  no  ooncero. 

A  case  peculiarly  analogous  to  the  one  be- 
fore us  is  that  of  Green  v.  Okanogan  Coun- 
ty. 60  Wash.  309,  111  Pac  226,  IM  Pac.  467. 
In  both  cases  all  parties  to  the  contract,  In- 
cluding the  county,  the  county  commission- 
ers, and  the  other  contracting  parties,  were 
made  defendants.  In  both  cases  the  con- 
tract was  attacked  ui>oQ  the  ground  that  the 
comnUssioners  had  not  compiled  with  the 
statutory  requirements.  In  both  cases  the 
trial  court  held  against  plaintiffs  and  enter- 
ed Judgment  dismissing  the  action.  In  both 
cases  It  appeared,  from  affidavits  filed  sub- 
sequent to  the  perfecting  of  the  appeal,  ttiat 
the  contract  had  been  executed.  In  both 
cases  respondents  sought  a  dismissal  of  the 
appeal  on  the  ground  that,  the  contract  hav- 
ing been  fully  executed,  nothing  but  a  moot 
questlcm  remained.  In  tlie  Green  Case  the 
court  held  that  the  court  Aould  undo  what 
had  been  done  In  so  far  as  U  could  be  un- 
done, but  that  If  it  could  not  be  undone  the 
defendants  should  answer  In  damages  for 
whatever  they  had  done  that  could  not  be 
undone.    The  court  said: 

"The  respondents  moved  to  dismiss  the  ap- 
peal on  tbe  ground  tliat  there  has  been  a 
ccasatioa  of  tbe  controversy.  It  appears  from 
affidavits  filed  subsequent  to  the  perfection  of 
tbe  appeal  that  the  board  of  county  commis- 
rioners  executed  the  contract  after  the  dismissal 
of  the  action  in  tlie  court  below,  and  it  is 
contended  that  now  there  is  notliing  upon  wiiich 
the  injunction  can  operate,  as  the  acts  of  tbe 
defendants  sought  to  be  enjoined  Iiave  been 
fully  performed.  But  this  contention  mistakes 
the  power  of  the  court.  It  is  true  that  wlieu 
pendug  an  appeal  from  the  judgment  of  tbe 
lower  court,  ana  without  any  fault  on  the  part 
of  tha  regymdent.  an  event  occurs  which  reTT- 
ders  it  impossible  to  enter  a  judgment  in  favor 
of  the  appellant  which  will  give  any  effectual 
relief,  the  conrt  will  not  proceed  to  a  formal 
judgment,  but  will  dismiss  the  appeal,  and  it 
IS  held  alsOftbat  ttic  same  result  will  lollow  if 
the  intervening  event  is  owing  to  some  volun- 
tary act  of  the  appellant.  But  no  such  result 
follows  merely  necause  the  respondent  has 
changed  tbe  status  of  the  subject-iuatterln  liti- 
gation. So  in  this  case,  if  it  ai^pcars  that  the 
(■nntract  entered  into  was  snbject  to  be  en- 
joined beeanse  in  violatioo  of  the  statutes,  the 
court  may  now  inquire  into  the  subsequent 
acts  of  the  respondents,  and  compel  them  to 
ondo  what  they  have  wrongfully  done  in  so 
far  as  it  is  capable  of  undoing,  and  to  answer 
in  damages  for  anything  that  cannot  be  undone. 
This  principle  was  announced  in  the  early  case 
from  this  court  of  JIartson  v.  Dale,  0  Wasti. 
379,  37  Pac.  475.  •  •  •  The  decision  was 
rested  on  the  ground  that  it  would  be  biglily 
inequitable  to  allow  any  subsequent  action  of 
tbe  respondent  to  have  the  effect  of  subjecting 


'the  appellant  to  the  costs  Of  a  merUbrions  ap- 
peal, while  the  decision  ought  to  luive  been 
rested  on  the  ground  we  have  l>efore  indicated, 
namely,  that  the  court  had  power  to  enter  an 
effectual  decree  by  compelling  the  parties  to 
undo  what  they  had  wrongfully  done,  or  compel 
them  to  answer  in  damages  therefor.  •  •  • 
In  MUls  V.  Green,  159  U.  S.  651,  16  Sup.  Ct. 
132,  40  L.  Ed.  293,  the  court  used  this  lan- 
guage :  'If  a  defendant,  indeed,  after  notice  of 
the  filing  of  a  bill  iik  equity  for  an  injunction 
to  restrain  the  building  of  a  house,  or  ot  a  rail- 
road, or  of  any  other  structure,  persists  in 
rompleting  tbe  building,  the  court  nevertheless 
is  not  deprived  of  the  authoritgr,  whenever  in 
its  opinion  justice  requires  it,  to  deal  with  the 
rights  of  the  parties  as  they  stood  at  the  com- 
mencement of  the  suit,  and  to  compel  the  de- 
fendant to  tmdo  what  be  has  wrongfully  done 
since  that  time,  or  to  answer  in  damages.'  See, 
also,  Tucker  v.  Howard,  128  Mass.  361 ;  Penn- 
sylvania Oo.  V.  Bond,  90  111.  App.  535;  Tate 
v.  Field,  56  N.  J.  Eq.  3J^  37  Atl.  440,  The 
fact  that  no  temporary  injunction  has  been 
granted  doea  not  affect  the  kind  or  the  extent 
tft  the  remedy  to  which  the  plaintiff  is  entitled 
upon  establishioK  his  right  at  the  hearing  on 
the  merits.    Tudter  v.  Howard,  supra." 

As  held  In  the  Oreen  Ctese,  It  is  Immateri- 
al, upon  tMs  motion,  whether  a  temporary 
Injunction  was  granted  or  not — in  fact,  it  Is 
Immaterial  whether  It  was  asked  f<»r.  Re- 
spondents were  put  upon  their  notice  when 
the  action  wag  brought;  they  proceeded  at 
their  i>erll.  No  injunction  being  granted, 
they  were  at  perfect  liberty  to  go  ahead  and 
perform  the  contract,  knowing  that.  If  the 
court  finally  held  that  the  injunction  should 
have  been  granted,  what  they  have  done 
cannot  and  will  not  be  undone,  but  that  ap- 
pellants would  be  remanded  to  seek  relief 
In  money  damages.  Tbey  proceeded  with  the 
full  imowledge  that  If  they  performed  the 
contract  and  it  should  eventually  be  held  in- 
valid, the  proper  parties  would  be  liable  to 
respond  In  damages. 

It  has  been  suggested  that  the  case  of  Carr 
V.  City  of  Montesano,  76  Wash.  380,  136 
Pac  363,  Is  analogous  to  the  case  now  be- 
fore lis,  and  should  be  recognized  as  con- 
trolling herein,  being  later  in  date  than  the 
Green  Case.  An  examination  of  the  Carr 
Case  shows  that  there  Is  no  similarity  be- 
tween the  facts  the^ln  and  the  facts  In  the 
caBe  before  us.  The  Carr  Case  was  brought 
against  the  city,  its  treasurer  and  deputy 
treasurer,  to  restrain  the  paying  of  a  war- 
rant. Tbe  warrant  was  Issued  In  payment 
of  a  claim  that  was  ooncededly  valid,  but  the 
contention  was  that  the  warrant  brought  the 
indebtedness  of  the  dty  above  tbe  constitu- 
tional limit.  No  service  was  made  upon  the 
city  treasurer;  the  only  Issue  joined  being 
with  the  city.  Tbm  trial  court  held  that  the 
city  had  not  reached  Its  constitutional  limit; 
of  indebtedness,  and  dismissed  the  action. 
Plaintiff  appealed.  After  such  appeal  taken 
there  was  a  showing  made  that  the  warrant 
had  been  paid,  and  a  motion  was  made  to 
dismiss  upon  the  ground  that  the  controversy 
had  ceased.'  It  clearly  appeared  that  there 
were  no  other  outstanding  warrants.  The 
warrant  was  paid  by  the  dty  treasurer,  who 
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had  not  been  made  a  party  to  the  action. 
The  party  to  whom  the  warrant  was  paid 
was  not  a  party  to  the  pending  appeal,  and 
no  question  as  to  him  was  lUTOlved.  Upon 
such  facts  the  oonrt  held  that  the  question 
of  tlie  legality  of  the  warrant  had  become 
a  moot  question.  In  view  of  the  fact  that 
the  bridge  company  Is  a  party  to  this  ac- 
tion, and  that,  unless  barred  by  the  Judg- 
ment entered  herein,  appellants  may  have  a 
right  to  recover  against  such  bridge  com- 
pany, as  was  done  under  like  circumstances 
in  the  Wisconsin  case,  it  is  clear  that  the 
Carr  Case  is  not  analogous  to  this  case. 

It  Is  also  suggested  that  the  stlU  later  case 
of  Barber  Asphalt  Paving  Co.  v.  Hamilton, 
80  Wash.  51,  141  Pac.  199,  is  analogous  to 
and  controlling  in  this  case.  A  study  of  the 
facts  in  the  Hamilton  Case  will  show  that 
the  decision  therein  was  based  upon  facts 
not  to  be  found  In  the  case  now  before  us. 
In  the  Hamilton  Case  plaintiff  had  bid  for 
certain  work  to  be  done  for  the  county  of 
which  defendants  were  commissioners;  aft- 
er it  made  its  bid  and  was  entitled  to  a  con- 
tract—in fact  it  is  claimed  that  a  contract 
had  been  let  to  plaintiff — the  county,  through 
defendants,  attempted  to  cancel  plaintiff's 
contract,  to  reject  all  bids  theretofore  made, 
to  readvertise  for  bidders,  and  to  enter  into 
a  new  contract  The  plaintiff  brought  this 
action  to  restrain  defendants  as  commis- 
sioners from  entering  into  a  contract  with 
any  other  party  and  from  canceling  the  con- 
tract which  they  claimed  had  been  entered 
into  with  plaintiff  company.  The  defend- 
ants pleaded  certain  matter  in  the  way -of 
defense  which  they  claimed  showed  that  the 
contract  with  plaintiff  was  not  binding  upon 
them,  and,  by  a  second  or  supplementary  an- 
swer pleaded  that  they  had  readvertlsed  for 
bids  and  had  entered  into  a  contract  with  a 
tliird  party  who  had  altered  upon  the  per- 
formance of  the  work;  and  defendants  fur- 
ther alleged  that  such  contract  was  then  ap- 
proximately performed.  On  the  final  hear- 
ing in  the  trial  court  it  appeared  that  the 
check  which  accompanied  plaintiffs  bid  had 
been  returned  to  plaintiff  and  accepted  by  it, 
and  the  defendants  moved  in  the  trial  court 
for  a  dismissal  of  the  action  for  insufficiency 
of  evidence  and  because  the  complaint  did 
not  state  a  cause  of  action.  Such  motion 
was  granted,  and  the  plaintiff  appealed.  A 
motion  to  dismiss  the  appeal  was  made  npon 
the  ground  that  the  controversy  had  ceased ; 
that  tlie  right  to  injunctive  relief  no  longer 
existed;  that  the  questions  presented  were 
moot  questions,  and  upon  other  grounds.  Two 
questions  were  considered  by  the  appellate 
court:  First,  whether  the  right  to  injunctive 
relief  had  ceased;  and,  second,  whether  the 
complaint — to  which  neither  the  state  nor 
the  county  was  a  party — stated  a  cause  of 
action  for  damages.  The  court  held  right- 
fully that  all  right  to  injunctive  relief  bad 
ceased  to  exist,  and  that  it  was  impossible 


to  undo  what  had  been  done,  which  could 
only  be  undone  by  the  tearing  up  of  tbe  work 
that  bad  been  performed  by  the  sec<md  con- 
tractor, and  this  public  policy  would  forbid, 
^ere  was  thus  left  bat  the  question  as  to 
whether,  as  .against  any  party  to  such  ac- 
tion, there  would  rest  a  right  of  action  for 
damages.  If  not,  it  was  clear  there  was  but 
a  moot  qaestion./  The  court  calls  specific  at- 
tention to  the  fact  that  the  only  parties  to 
the  action  were  the  board  of  commissioners ; 
that  there  was  no  claim  that,  upon  the  re- 
manding of  the  case,  damages  oould  be 
sought  against  the  county  commissioners 
personally — "in  fact  the  appellant  disclaims 
the  right  to  any  relief  against  the  commis- 
sioners personally";  and  that  there  was  no 
allegation  such  as  would  show  that  the  plain- 
tiff had  been  damaged,  and  therefore  had 
any  right  ofl  action  agalfist  anybody  for 
damages,  even  if  the  parties  against  whom 
he  might  recover  had  been  made  parties  to 
the  then  pending  action.  The  court  calls  at- 
tention to  the  necessity  of  either  the  state 
or  the  county  being  a  party  defendant  to  an 
action  for  damages,  and  to  the  further  fact 
that  the  plaintiff  did  not  request  any  amend- 
ment or  offer  to  amend  its  complaint  so  as 
to  state  facts  showing  actual  damages  or  so 
as  to  bring  before  the  court  either  the  state, 
"which  the  plaintiff  believed  the  proper 
party  to  respond  in  damages,"  or  the  county, 
"which  the  [trial]  court  evidently  believed 
the  proper  party  to  respond  in  damages." 
The  court  calls  attention  to  the  fact  that 
this  failure  to  allege  any  damages  or  to  seek 
to  make  party  to  the  action  those  who  would 
be  liable  In  damages,  if  any,  "clearly  distin- 
guish that  case  from  the  situations  present- 
ed in  Green  v.  Okanogan  County  •  •  • 
and  Graff  v.  Tacoma  [61  Wash.  186,  112 
Pac.  250]."  The  court  further  calls  atten- 
tion to  the  fact  that  plaintiff  did  not  ask 
the  appellate  court  to  remand  so  that  the 
complaint  could  be  amended.  All  the  above 
shows  that,  under  facts  such  as  we  have 
before  us,  we  have  a  case  coming  absolutely 
under  the  rule  announced  In  tbe  Green  Case 
and  in  no  respect  controlled  by  the  Hamilton 
Case. 

Our  Colleague  suggests  that  the  facts,  as 
alleged  by  plaintiffs,  involve  no  violation  of 
public  policy.  Even  though  a  violation  of 
some  public  right  or  principle  of«publlc  pol- 
icy were  an  essential  l>asis  for  plaintiffs' 
right  to  relief,  a  fact  which  we  do  not  con- 
cede, yet  there  is  not  lacking  allegations  of 
facts  sliowing  such  a  violation.  Plaintiffs 
allege  numerous  violations  of  those  provi- 
sions of  the  Bridge  I.<aw  (chapter  106,  Laws 
1915)  which  are  intended  for  the  protection 
of  public  rights. 

The  motion  to  dismiss  is  denied. 

SMITH,  J.,  concurs  in  conclusion. 

McCOT.  J.  (dissenting).  I  am  unable  to 
concur  in   tbe   conclusion   reached   by   my 
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Associates  In  the  foregtring  opinion.  Mother 
can  I  concur  in  the  view  that  the  dedidon 
in  Holter  v.  Norbedc  ft  Nicholson  Oa  et  al. 
should  be  overruled.  It  appears  from  the 
record  that  the  oonuniaslonevs  of  Beadle 
county  let  and  entered  Into  a  contract  with 
the  Iowa  Bridge  Company  to  construct  seven 
steel  bridges  In  said  county;  that  after  the 
letting  of  said  contract,  and  before  the  be- 
ginning of  this  action,  the  bridge  company 
purchased,  had  manufactured,  and  delivered 
at  the  place  of  construction  the  structural 
steel  and  iron  portions  of  said  bridge  mate- 
rial so  cut,  shaped,  and  with  holes  drilled 
ther^n  for  bolting  together  said  particular 
bridges,  for  the  purpose  of  constructing  the 
same  under  and  by  virtue  of  the  terms  of 
said  contract  This  suit  was  instituted  at 
the  Instance  of  certain  taxpayers  who  were 
dlssatlsfled  with  the  letting  of  the  contract 
for  the  construction  of  said  bridges.  At  the 
time  this  suit  was  commenced  an  order  to 
show  cause  based  on  the  allegations  of  the 
complaint  only  was  procured  by  plaintiffs, 
who  thereby  sought  to  obtain  injunction, 
pending  suit,  restraining  the  respondents 
from  paying  out  any  money  on  said  contract 
for  the  ctaistructlon  of  said  bridges.  Upon 
the  hearing  of  said  order  to  show  cause  the 
trial  court  by  order  denied  the  motion  and 
application  for  such  Injunction.  No  appeal 
was  ever  taken  from  this  order.  The  com- 
plaint In  this  case  seeks  no  other  remedy 
than  injunction  to  enjoin  and  restrain  the 
county  of  Beadle  and  its  county  commission- 
ers from  paying  to  the  Iowa"Brldge  Company 
the  contract  price  for  constructing  said  bridg- 
es on  the  sole  alleged  ground  that  certain 
statutory  requlremaits  were  not  observed  in 
the  letting  of  said  contract  No  fraud  of  any 
kind  was  alleged  in  relation  to  the  letting  of 
said  contract  No  injunction  was  sought  to 
prevent  the  execution  of  said  contract  or  the 
construction  of  said  bridges.  On  the  trial  the 
court  made  findings  and  entered  Judgment 
dismissing  plaintiffs'  complaint  as  being 
without  merit.  Appeal  has  been  taken  to 
this  court  frwn  said  judgment  without  super- 
sedeas or  stay  bond. 

It  appears  from  the  record  that  at  the  time 
of  the  trial  75  i)er  cent  of  the  construction 
of  said  'bridges  had  been  completed,  and  that 
since  the  rendition  of  Judgment  the  entire 
work  of  constructing  said  bridges  has  been 
folly  completed,  and  that  the  county  treas- 
urer has  fully  paid  all  warrants  drawn  by 
the  county  auditor  on  him  in  payment  of  said 
bridges  so  constructed  and  completed  under 
and  by  virtue  of  said  contract.  It  also  ap- 
pears from  the  record  that  neither  the  county 
treasnier  nor  the  conaty  auditor  are  parties 
to  this  action.  At  no  time  has  there  ever  been 
anything  to  restrain  the  bridge  company 
from  executing  and  carrying  oat  Its  contract 
or  from  constructing  said  bridges  according 
to  ooBtract  At  no  time  has  there  been  any- 
thing to  restrain  the  oommlssioners  of  Beadle 
county,  or  the  auditor  or  treasurer,  from  Is- 
suing, drawing,  or  paying  county  warraats 


for  the  construction  of  said  bridges.  Under 
these  circumstances  I  am  of  the  view  that  the 
am>eal  should  be  dismissed  on  the  ground 
that  the  remedial  controversy,  as  made  by 
the  pleadings,  between  the  parties  to  this 
suit  has  ceased  to  exist  I  am  of  the  view 
that  the  sole  and  only  remedial  controversy, 
as  made  by  the  pleadings,  was  whether  or  not 
plaintiffs,  as  taxpayers,  were  entitled  to  an 
Injtmctlon  restraining  the  payment  to  the 
Iowa  Bridge  Ccmipany  of  the  contract  price 
for  the  construction  of  said  bridges,  and 
nothing  more;  and  that  under  the  record  as 
It  now  appears  before  this  court  any  Judg- 
ment this  court  might  now  render  would  be 
ineffectual  for  any  purpose,  since  the  right  to 
injunctive  relief — the  only  relief  sought  and 
the  onlji  relief  which  would  ever  have  been 
posHble  under  any  view  of  the  pleadings — 
hag  now  oeased  to  exist.  The  Italicized  con- 
cluding clause  of  the  last  preceding  sentence 
is  quoted  from  the  case  of  Barber  Paving  Co. 
V.  Hamilton,  80  Wash.  51,  141  Pac.  1S9,  being 
a  case  "on  all  fours"  with  the  case  at  bar, 
in  which  the  Supreme  Court  oi  Washlngttm 
dismissed  the  appeal  on  the  ground  that  the 
controversy  had  ceased  to  exist,  and  distin- 
guished the  case  from  that  of  Green  v, 
Okanogan,  cited  by  Judge  WHITING  in  the 
majority  opinion.  As  will  be  observed,  in  the 
Okanogan  Case  the  plaintiffs  sought  to  en- 
join the  making  of  the  contract  before  any 
construction  of  the  bridge  had  been  commenc- 
ed, and  the  only  thing  done  towards  the  con- 
struction of  the  bridge,  at  the  time  the  mo- 
tion to  dismiss  the  appeal  was  made,  was  to 
sign  the  contract,  but  which  contract  In  no 
manner  had  be&x  carried  out  and  no  part  of 
the  bridge  constructed ;  while  In  the  case 
at  bar,  and  In  the  Barber  Paving  Co.  Case, 
the  injunction  was  to  restrain  the  payment 
only  of  the  contract  price,  and  it  appeared 
on  the  motion  to  dismiss  that  the  work  of 
construction  under  the  contract  had  been 
largely  performed  at  the  time  of  the  trial, 
and  wholly  performed  and  paid  for  at  the 
time  of  the  motion  to  dismiss.  I  am  clearly 
of  the  view  that  the  case  of  Green  v.  Okano- 
gan County,  and  also  the  case  of  McMillan 
V.  Barber  Asphalt  Co.,  cited  by  Judge  WHIOV 
ING,  have  no  possible  asplicatlon  to  tlie  quee- 
tioii  involved  in  the  case  at  bar.  It  will  be 
observed  in  the  McMillan  Case  that  the  con- 
tract was  alleged  to  ^ve  been  made  as  the 
result  of  fraud  between  the  contracting  par- 
ties. Some  of  the  members  of  the  city  coun- 
cil were  directly  Interested  in  the  paving 
contract  and  a  part  of  the  relief  sought  in 
that  Case  Was  to  set  aside  the  entire  contract 
and  transaction  on  the  ground  of  fraud,  and 
In  which  acticm  the  defendants  were  alleged, 
and  the  court  so  found,  to  be  guilty  of  fraud- 
ulent wrongdoing,  and  who  necessarily  had 
notice  and  knowledge  of  their  own  fraud- 
ulent acts.  I  have  no  criticism  to  make  of 
the  decision  In  that  case  based  upon  tile  facts 
before  that  court,  as  the  court  had  the  un- 
doubted power  to  compel  the  undoing  of  what 
the  defeiidants  had  done  by  virtue  of  tbelr 


Digitized  by 


Google 


108  KORTHWKSTERN  KBFOItTER 


(8.U1 


fraud  as  disclosed  by  the  record.  This  case 
at  bar  Is  clearly  within  the  rule  announced 
In  Barber  Asphalt  Paving  Co.  v.  Hamilton. 
Another  very  recent  and  Instructive  case 
from  the  Ssupreme  Court  of  Washington,  later 
than  the  Okanogan  Case,  Is  the  case  of  Carr 
V.  City  of  Montesano,  76  Wash.  380,  136  Pae. 
363,  being  a  case  brought  by  a  taxpayer  to 
restrain  the  city  from  paying  for  certain 
street  improvements,  and  being  a  case  in 
principle  precisely  the  same  as  the  case  at 
bar.  In  that  case,  as  In  this,  a  motion  was 
made  to  dismiss  the  appeal  on  the  ground 
that  after  the  trial  of  the  case  warrants  wera 
drawn  against  the  treasurer  to  pay  the  con- 
tract price  for  such  street  improvements,  and 
the  warrants  had  been  paid.  In  that  case  It 
was  held  that  the  city  treasurer  was  not  a 
party  to  the  suit,  and  there  was  no  injunction 
in  force  restraining  him  from  the  payment 
of  such  warrants,  and  under  such  circum- 
stances the  court  held  that  the  appeal  should 
be  dismissed.  In  that  case  the  court  dis- 
tinguished between  the  case  of  Hartson  v. 
Dale,  9  Wash.  3T9,  37  Pac.  476,  on  whldi  the 
decision  in  the  Okanogan  County  Case  was 
based.  In  disposing  of  Barber  Asphalt  Pav- 
ing Co.  V.  Hamilton,  the  court,  among  other 
things,  said: 

"From  the  facts  established  by  the  affidavits 
above  referred  to  it  is  clear  that  tlie  injunctive 
relief  asked  fo'r  cannot  .be  granted.  It  is  also 
clear  that  no  mandatory  injunction,  placing  tbe 
parties  in  statu  quo  by  compelling  the  commla- 
sioners  1»  undo  what  they  nave  done,  can  is- 
sue. No  court  would  require  the  tearing  up  of 
the  pavement,  already  practically  completed  at 
the  time  of  hearing  the  appeal.  In  order  that 
tbe  plaintiff  might  be  permitted  to  proceed  with 
its  alleged  contract  and  replace  the  work  along 
plans  not  now  approved  by  the  county  commis- 
sioners. A  sound  public  policy  would  forbid 
it" 

I  am  of  the  view  that  this  court  cannot, 
and  would  not  under  the  record  in  this  case, 
require  the  tearing  down  of  the  bridges  in 
question  and  put  in  statu  quo  the  parties  as 
of  the  time  when  this  action  was  commenced 
In  order  to  be  in  a  position  to  sustain  an  In- 
junction. Under  our  system  of  remedial  law 
as  provided  for  In  this  state  in  section  464, 
Code  Civ.  Proc,  persons  who  desire  Injunc- 
tion against  the  construction  of  public  Ira- 
provonents  and  payment  therefor  have  the 
remedy  of  applying  for  an  Injunction,  pend- 
ing suit,  and  section  4^4  provides  that  when 
n  party  shall  give  immediate  notice  of  ap- 
peal from  an  order  denying  an  injun(aion,  be 
may,  within  three  days  thereafter,  serve  an 
undertaking,  etc.,  and  thereby  secure  the 
stay  mentioned  In  section  4&S.  This  is  the 
undertaking  that  should  have  been  given  to 
protect  the  bridge  company  after  the  refusal 
of  the  trial  court  to  grant  the  Injunction 
pending  salt.  The  trial  court  might  have 
granted  the  Injunction  in  the  first  Instance, 
\iithout  bond;  but  tbe  appellant,  after  the 
order  denying  the  temporary  Injunction  was 
Issued,  was  bound  to  ai^teal  and  put  up  a 
supersedeas  stay  bond  In  order  to  stop  the 
bridge  company   from   completing  the  con- 


struction and  receiving  pay  Wr  eoM  'bridgeCk 
It  is  beside  the  mark  to  say  that  the  appel- 
lant might  have  maintained  a  suit  for  injunc- 
tion, without  the  necessity  of  an  injunction 
pendente  Hte,  and  thereby  have  obtained  the 
same  result ;  because,  if  no  Injunction  pend- 
ing suit  had  been  applied  for,  and  If  the  con- 
struction of  the  bridges  had  been  completed 
and  paid  for  before  the  trial,  the  trial  court 
would  then  have  been  as  powerless  to  grant 
a  permanent  injunction  as  It  would  ever  at 
any  time  have  been  after  the  thing  sought  to 
be  enjoined  had  been  done.  Were  a  suit 
commenced  seeking  an  injunction,  without 
an  injunction  pendente  lite,  the  defendant 
would  not  be  required  or  obliged  to  coase  con- 
struction of  the  public  work  after  the  serrice 
of  the  process  and  before  trial,  and  at  the 
time  of  the  trial  there  might  cease  to  exist 
any  cause  for  preventive  relief.  If  before 
the  trial  in  the  lower  court  the  bridge  had 
not  been  completed  or  paid  for,  where  the 
finding  and  Judgment  were  in  favor  of  the 
contractor,  even  then  such  contractor  might 
still  have  completed  the  construction  and  re- 
ceived his  pay  therefor,  in  the  absence  of  a 
supersedeas  appeal  bond  that  would  stay  pro- 
cedure and  construction  pending  appeal,  and 
whenever  such  completed  construction  were 
made  to  appear  before  the  court,  where  the 
only  relief  sought  was  preventive  by  means 
of  injunction,  the  appeal  should  be  dlsmis.sed 
on  tbe  ground  that  the  cause  for  such  relief 
had  ceased  to  exist. 

Unless  a  dissatisfied  taxpayer  has  been 
able  to  secure  an  Injunction  pending  suit,  or 
where  he  has  been  ruled  against  on  his  ap- 
plication for  such  injunction,  and  has  not 
availed  himself  of  the  provisions  of  sections 
453  and  454,  there  would  be  no  reason  exist- 
ing why  a  contractor  should  not  be  permit- 
ted to  proceed  In  good  faith  and  complete 
his  contract  and  receive  bis  compensation 
therefor.  These  provisions  of  the  statute 
furnish  the  dissatisfied  taxpayer  with  a  rem- 
edy, and,  unless  he  avails  himself  thereof, 
the  construction  of  the  Improvement  should 
not  be  interfered  with.  If  dissatisfied  taxpay- 
ers can  so  stop  the  construction  of  public  Im- 
provements without  injunctions,  and  without 
appeal  bonds  to  protect  their  rights,  no  con- 
tractor would  ever  be  safe  in  taking  a  con- 
tract to  construct  a  public  Improvement,  and 
tbe  public  under  such  circumstances  would 
always  be  at  the  mercy  of  a  small  dlssatia- 
Bed  minority  which  nearly  always  exists.  Of 
course  where  there  Is  a  fraudulent  contract, 
such  as  was  shown  in  the  McMillan  Case, 
the  same,  on  the  ground  and  by  the  reason 
of  fraud,  should  be  set  aside  and  canceled 
and  the  contractors  under  suCh  circumstances 
would  not  be  entitled  to  compensation  by  ren- 
son  of  their  fraud ;  bat  a  case  of  that  kind 
would  be  based  upon  an  entirely  dtflterenb 
reason  than  that  Involved  In  a  case  where-  no 
fraud  is  alleged  and  wherein  no  violation  of 
public  policy  Is  involved.  Under  the  rule  of 
the  majority  opinion,  contractors  acting  Id 
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good  faitb  would  be  left  in  an  abooilnabie 
IIK88  by  being  coBipeUed  to  stop  work,  on  pub- 
lic Improvements  or  take  chances  on  the,  re- 
sult of  the  suit  in  cases  where  no  fraud  was 
alleged  and  wherein  no  injunctloo  or  stay 
bond  for  the  protection  of  their  rights  was 
in  existence.  It  seems  to  me  that  the  provi- 
sions of  sections  453  and  454  were  intended 
to  meet  and  prevent  just  such  a  situation. 
Take  the  circumstances  of  the  Holter  Case 
as  an  illustration.  There  a  contract  was  let 
to  construct  certain  artesian  wells.  After 
construction  liad  been  commenced  and  the 
work  partially  completed,  an  Injunction 
pending  suit  was  Issued  which  on  hearing 
was  vacated.  Ko  appeal  was  taken  from  the 
order  of  vacation,  and  no  undertaking  given 
to  stay  proceedings  or  protect  the  rights  of 
the  contractors.  The  original  suit  was  sul)- 
sequently  tried  out,  and  findings  and  judg- 
ment rendered  In  favor  of  the  contractors, 
from  which  an  appeal  was  taken  without 
supersedeas  bond.  No  legal  restraint  then 
existing,  the  contractors  completed  the  wells, 
and  were  paid  therefor.  Thereafter  motion 
to  dismiss  the  appeal  was  granted  by  this 
court  on  the  ground  that  the  things  sought 
to  be  enjoined  had  been  fully  done,  and  that 
further  action  on  the  part  of  the  court  would 
be  Idle  and  of  no  avail.  In  that  case,  as  In 
this,  the  complaint,  sought  no  other  than  In- 
junctive relief.  Ko  fraud  was  alleged  or 
claimed,  and  no  cause  of  action  for  damages 
alleged.  The  lacU  aUeged  warranted  no  oth- 
er alternative  relief.  The  contract  was  one 
the  parties  had  a  right  to  make.  Under  the 
circumstances  of  the  Holter  Case,  as  well  as 
those  in  this  case,  It  ought  not  to  be  justly 
said  that  the  contractors  voluntarily  com- 
pleted tlie  construction  of  the  public  improve- 
ments where  no  injunction  or  other  stay  pre- 
vented tbem  from  so  doing.  The  delay  neces- 
sarily Inddrait  to  a  trial  through  the  courts 
would  have  been  ruinous  and  highly  damag- 
ing In  view  of  the  fact  that  such  contractors 
necessarily  employ  many  laborers  and  much 
madilnery  in  such  work,  and  to  permit,  un- 
der such  drcumstanees,  or  by  a  rule  of  law, 
that  which  would  necessarily  result  In  the 
holding  up  of  such  conatmctlon,  and  placing 
the  cmitractor  In  Buda.  a  dire  predicament, 
would  be  unreasonable  and  unjust.  Tinder 
such  circumstances  contractors  should  not  be 
held  to  the  voluntary  act  rule  announced  in 
the  Okanogan  Case,  which  the  Washington 
courts  have  refused  to  follow  in  subsequent 
cases  based  on  facts  precisely  the  same  as 
those  existing  in  the  case  at  bar  and  in  the 
Holter  Case. 

The  decisions  in  these  cases  dismissing  ap- 
peals, where  the  thing  sought  to  be  enjoin- 
ed had  been  accomplished,  are  based  on  the 
rule  and  reason  that  If,  pending  an  appeal, 
an  event  occurs  which  makes  a,  determination 
of  the  aiqieal  unnecessary,  or  renders  it  clear- 
ly impossible  for  the  appellate  court  to  grant 
the  relief  under  the  pleadings  and  record, 
the  appeal  will  be  dismissed.   4  C.  J.  584,  and 


note  dting  Holter  v.  Norbeck  A  N.  Co.,  Bar- 
ber Asphalt  Paving  Co,  v.  Hamilton,  and 
Carr  v.  Montesano,  supra,  as  sustaining  the 
text.  Tills  general  rule  is  based  on  the  ele- 
mentary reason  that  a  court  cannot  restrain 
the  removal  of  a  house  after  the  house  baa 
been  removed.  In  this  case  it  must  at  all 
times  be  remembered  and  observed  that  the 
appellant  sought  only  preventive  rctiet  by 
means  of  an  injunction.  In  the  Barber  Pav- 
ing Co.  V.  Hamilton  and  the  Carr  v,  Monte- 
sano Cases,  the  voluntary  acts  of  the  contrac- 
tors In  completing  the  work,  and  the  volun- 
tary act  of  payment  therefor  by  the  officers 
of  the  municipalities,  were  not  considered, 
under  the  circumstances  of  those  cases,  as 
voluntary  acts  that  would  warrant  the  denial 
of  the  motion,  to  dismiss  the  appeals  under 
the  rale  announced  in  the  Okanogan  Case. 

The  circumstances  before  the  court  on  the 
motion  to  dismiss  the  appeals  in  these  subse> 
quent  Washington  cases  ^  principle  are  pre- 
cisely the  same  as  the  facts  or  ground  for 
dismissal  of  the  appeal  in  this  case.  Under 
the  facts  and  record  In  the  Barber  Co.  v. 
Hamilton  Case,  the  decision  was  right  and 
in  accordance  with  the  general  rule  applica- 
ble to  the  facts  of  that  case.  No  fraud  was 
aUeged  or  claimed,  no  cause  of  action  for 
damages,  and  no  question  of  public  policy 
involved.  There  might  be  cases  where  the 
reerard  indicated  that  the  judgment  of  dis- 
missal of  the  appeal  mi^t  preclude  other 
remedial  rifhts,  where  sudi  rights  appear 
to  have  been  Involved  in  the  case;  but  the 
record  in  this  case  shows  that  no  such  other 
remedial  rights  exist,  under  the  Issues  rais- 
ed by  the  pleadings  in  this  case.  The  only 
relief  sought  by  appellant  under  the  plead- 
ings was  Injunctive  and  preventive.  If  other 
and  more  comprehensive  relief  had  been 
sought  and  facts  had  been  alleged  warrant- 
ing damages,  or  a  cancellation  of  the  con- 
tract on  the  ground  of  fraud,  or  other  alter- 
native relief,  or  had  sought  the  restraining 
of  the  construction  of  the  bridges  upon  the 
ground  of  fraud  or  other  illegality,  we  would 
then  have  a  very  different  case  before  us. 
This  very  proposition  is  well  considered  In 
Barber  Asphalt  Co.  v.  Hamilt<Hi.  The  plead- 
ings In  this  case  will  be  searched  in  vain 
for  the  statement  of  any  fact  which  wouM 
authorize  any  other  relief  than  that  of  pre- 
ventive Injunction.  The  order  refusing  to 
grant  the  Injunction  pending  suit  In  this 
case  was  an  appealable  order.  Section  462, 
Code  Civ.  Proc.  The  issues  raised  on  the 
hearing  of  this  order  were  as  broad  and  com- 
prehensive as  could  have  been  the  Issues  on 
the  trial  of  the  merits,  as  the  application 
for  the  injunction  pendente  lite  was  based 
solely  on  the  allegations  of  the  complaint, 
and  being  the  same  complaint  used  on  the 
trial  and  now  before  us  on  this  ai^>eal.  In- 
termediate court  orders  from  which  an  ap- 
peal may  be  taken,  if  not  appealed  from,  be- 
come conclusive  and  res  Judicata  as  to  all 
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the  issues  raised  by  the  moving  papers  on 
which  the  order  was  based.  Herman  on  Bb- 
top.  and  Res  Judicata,  }  472.  The  order 
denying  the  Injunction  In  this  case  became 
conclusive  as  against  the  appellants  on  all 
questions  Involved  therein,  when  they  failed 
to  api^eal  therefrom. 

So  f/it  as  appears  from  the  record  there 
Is  no  question  Involved  on  this  appeal  other 
than  that  concluded  by  the  failure  to  appeal 
from  the  order  refusing  the  injunction.  If 
the  Holter  Case  is  to  be  overruled,  so  also 
must  be  the  case  of  C,  M.  &  St.  P.  Ry.  Oo. 
V.  Sioux  Falls,  28  S.  D.  4T1,  134  N.  W.  46,  as 
both  cases  are  based  on  the  same  principle 
with  the  same  basic  facts.  But  the  majority 
opinion  seelcs  to  distinguish  between  the 
Sioux  Falls  and  the  Holter  Cases,  and  as 
a  distinguishing  feature  says: 

"The  appeal  therein  was  from  an  order  re- 
fusing a  temporary  injunction,  which  order 
could  not  be  pleaded  a«  res  judicata  in  any 
proceeding  brought  Peking  alternative  relief. 

In  that  case,  where  the  appeal  was  from, 
the  order  refusing  a  temporary  injunction, 
this  court  properly  dismissed  the  appeal  be- 
cause no  supersedeas  bond  under  said  section 
454  had  been  given,  and  where  the  thing 
sought  to  be  enjoined  had  been  done  and 
accomplished  at  the  time  of  tlie  motion  to 
dismiss  the  appeal.  As  I  view  this  proposi- 
tion, the  reasons  for  dismissing  the  appeal 
in  tills  case  are  much  stronger  than  in  the 
Sioux  Falls  Case  because  in  t^is  case  no 
appeal  was  taken  at  all  from  the  order  re- 
fusing to  grant  the  injunction,  nor  anything 
done  to  prevent  .the  bridge  company  from 
going  on  and  completing  its  contract  In 
tills  case  the  appellant  wholly  abandoned  his 
application  for  ■injunctive  relief.  In  the 
Sioux  Falls  Case  the  appellant,  evidently 
knowing  that  it  must  appeal  from  an  order 
refusing  the  temporary  injunction,  failed  to 
give  the  required  bond  to  stay  the  construc- 
tion of  the  work.  The  taking  of  the  appeal 
in  the  Sioux  Falls  Case,  if  such  appeal  had 
been  made  effective  by  a  proper  stay  bond, 
would  certainly  have  rendered  the  issues  in- 
volved in  tlie  order  appealed  from  Immune 
against  the  claim  of  res  judicata  in  the  ap- 
pellate court  on  that  appeal;  but  as  no  prop- 
er stay  bond  was  given  that  would  stop 
the  completion  of  the  work,  and  It  having 
been  shown  that  in  the  meantime  the  work 
bad  been  completed,  the  appeal  was  proper- 
ly dismissed.  Here  in  this  case  and  in  the 
Holter  Case,  where  no  appeal  at  all  was 
taken  that  would  prevent  the  issues  involv- 
ed in  the  order  refusing  to  grant  an  injunc- 
tion from  becoming  final  and  res  judicata, 
a  different  rule  is  to  be  applied,  because  the 
same  issues  on  the  same  complaint  were 
tried  over  again  at  a  later  date.    If,  after 


the  second  trial  of  the  issues  on  this  same 
complaint,  an  appeal  had  been  taken,  with 
proper  stay  bond,  and  by  reason  of  such 
stay  the  bridges  were  not  yet  completed, 
this  motion  to  dismjss  should  be  denied; 
but  where  no  proper  stay  bond  was  given, 
and  the  work  has  been  coKpleted,  the  same 
as  in  the  Sioux  Falls  Case,  this  case  then  is 
still  in  exactly  the  same  legal  situation  as 
that  case.  There  is  no  possible  distinction 
between  the  principle  Involved  In  the  Sioux 
Falls  Case  and  the  case  present  It  is  a 
strange  logic  which  applies  a  different  rule 
In  this  case.  The  distinctions  between  the 
Sioux  Falls  Case  and  the  Holter  Case  are 
wholly  without  any  legal  differences.  In  the 
Sioux  Falls  Case  no  other  relief  was  sought 
than  injunctive.  No  alternative  relief  was 
sought  other  than  injunctive  by  the  appel- 
lant in  this  case.  No  fraud  was  alleged,  no 
claim  for  damages  made.  The  injection  in- 
to this  case  of  the  questions  and  issues  of 
fraud,  damages,  and  alternative  relief  are 
mythical  imaginations,  as  no  factt  are  alleg- 
ed pertaining  to  any  such  Issues.  Causes  on 
appeal  should  not  be  disposed  of  on  Imagi- 
nary issues  not  presented  by  the  record. 

In  the  Barber  Asphalt  Co.  v.  Hamilton 
Case  the  Supreme  Court  of  Washington  .re- 
fused to  consider  the  question  of  damages 
because  not  an  issue  framed  by  the  plead- 
ings in  that  case.  I  cite  the  rule  announced 
in  this  case  particularly  for  the  reason 
that  the  majority  opinion  is  based  upon  and 
seeks  to  apply  the  rule  of  the  Okanogan 
County  Case  to  the  facts  of  the  case  at  bar; 
but  I  am  of  the  opinion  that  careful  judicial 
consideration  of  the  Washington  cases  will 
demonstrate  that  the  instant  case  now  be- 
fore us  is  clearly  within  the  rule  and  the 
facts  of  Barber  Asplialt  Oo.  t.  Hamilton, 
and  that  the  Okanogan  Case  has  no  applica- 
tion whatever  to  the  facts  of  this  case.  It 
was  so  held  in  the  Barber  Aq>halt  Co.  Case. 
As  stated  in  some  of  these  Washington  opin- 
ions, each  and  every  moticm  to  dismiss  an 
appeal  must  be  based  upon  the  facts  and  cir- 
cumstances and  the  record  peculiar  to  each 
particular  case.  It  wUl  serve  no  useful  pur- 
pose to  cite  the  very  numerous  dedsiona 
from  almost  every  jurisdiction  in  the  land 
sustaining  the  rule  in  Barber  Asphalt  Oo. 
V.  Hamilton,  which  is  to  the  effect  that, 
where  the  relief  sought  is  purely  preventive 
in  its  nature,  and  where  it  appears  that  the 
thing  sought  to  be  prevented  has  occurred, 
and  has  become  a  thing  of  the  past,  the  rea- 
son for  such  relief  has  ceased  to  exist,  and 
therefore  becomes  a  moot  question. 

For  all  the  reasons  heretofore  cited,  I 
am  of  the  opinion  that  the  appeal  in  tills 
case  should  be  dismissed. 
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JAHNBB  T.  KAIUT. 

(Supreme  Coart  of  North  Dakota.     Sept.  20, 
1918.) 

(Byllahu*  by  (A«  Co«rf.J 

Apfkai,  and  Ekbob  $59S4(1)  —  Appxai^ablb 
Okdeb— Intebmediate  Coubts. 
FoUowing  In  re  W*er,  4  N.  D.  lift,  59  N. 
W.  523.  28  Ia  R.  A.  621,  it  ia  Keld  that  an 
order  of  the  district  court  dismissing:  an  appeal 
from  a  justice's  court  i»  not  an  appealable 
order. 

Appeal  from  District  Court,  Stark  OotiDty; 
W.  C.  Cmwford,  Judge. 

Action  by  Michael  Jahner  against  George 
Kary.  Judgment  for  plaintllt,  and  defendant 
appeals.    Dismissed. 

H.  C  Berry,  of  Dickinson,  for  appellant 
Thomas  H.  Pugh  and  Otto  Thress,  both  of 
Dickinson,  for  respondent 


PER  CURIAM.  On  July  3,  1&17,  the 
plaintiff  recovered  a  Judgment  against  the 
defendant  In  a  Justice's  court  In  Stark  coun- 
ty. The  defendant  appealed  to  the  district 
court.  On  December  7,  1917,  the  district 
court  made  an  order  dismissing  the  appeal. 
The  order  was  served  upon  the  defendant's  at- 
torney personally  on  December  8,  1917.  On 
February  4,  1918,  the  defendant  attempted  to 
appeal  from  such  order,  by  serving  and  fll- 
ing  notice  of  appeal  and  undertaking  on  ap- 
peal. The  record  on  apt>eal  was  trans- 
mitted to  and  filed  in  the  ofBce  of  the 
derk  of  the  Supreme  Court  on  Febru- 
ary 13,  1918.  On  September  16,  1918,  the 
plaintiff  moved  for  a  dl.smis8al  of  the  appeal 
on  the  grounds:  (1)  That  the  order  Is  not 
appealable;  and  (2)  that.  In  any  event,  the 
appeal  has  not  been  prosecuted  with  due  dil- 
igence. In  our  opinion  both  grounds  would 
be  well  taken;  but  a  determination  of  the 
first  predudes  and  makes  It  unnecessary  to 
consider  the  second  ground.  That  such  order 
is  not  appealable  Is  well  settled  by  the  de- 
clsdons  of  this  court.  See  In  re  Weber,  4  N. 
D.  119,  59  N.  W.  523,  28  L.  R,  A.  621;  Dibble 
T.  Hanson,  17  N.  D.  21,  114  N.  W.  371.  10 
Ann.  Cas.  1210. 

The  appeal  Is  dismissed. 

GRACE,  J.,  concurs  In  the  result 


BEEBE  V.  HANSON. 

<Snpreme   Court  of  North   Dakota.     July   19, 
1918,    Rehearing  Denied  Sept.  25,  1918.) 

(Syllahui  hy  the  Court.) 

SPEcrnc   Pkbfobmance   €=s>8,   29(1),   50— In- 
DErjNrrE     Contbact— Considebatton— Dis- 

CBETION  OF  COUBT. 

This  is  an  appeal  from  a  Judgment  denying 
the  specific  performance  of  a  contract  to  ex- 
rbanice  three  quarter  sections  of  land  in  Bflnson 
county,  N.  D.,  for  a  stock  of  clothing  at  Em- 


mctsburg,  Iowa;  the  goods  to  be  eelected  so  as  to 
make  a  well-balanced  stock.  The  c<Mitract  gave 
no  method  of  selecting  the  goods.  The  land  was 
worth  $7,000.  The  selected  stock  was  less  than 
half  the  land  value. 

Specific  performance  of  an  agreement  must  be 
denied  when  its  terms  are  not  sufficiently  certain 
to  make  the  precise  act  which  is  to  be  done  clear- 
ly ascertainable.  Also,  when  it  is  not  based  on 
an  adequate  consideration,  and  when  it  ie  not  in 
all  respects  just  and  reasonable.  Even  when  a 
contract  is  fair  and  honest,  specific  performance 
is  not  a  matter  of  course.  It  rests  in  the  sound, 
legal  discretion  of  the  court 

Api>eal  from  District  Court,  Benson  Coun- 
ty;  C.  W.  Buttz,  Judge. 

Action  by  H.  W.  Beebe  against  Jacob  P. 
Hanson;  Judgm^it  for  defendant,  and  plain- 
tiff  appeals.     Affirmed. 

J.  C  Adams<Kt  and  H.  S.  Blood,  both  of 
Devils  Lake,  for  ai^Uant  I>1ynn  &  Tray- 
nor,  of  Devils  Lake,  for  respondent 

ROBINSON,  J.  'nils  is  an  appeal  from  a 
Judgment  denying  specific  performance  of  a 
contract  to  exchange  land  In  Benson  county 
for  a  stock  of  clothing  at  Emmetsburg,  Iowa. 
In  October,  1915,  the  plaintiff  owned  a  stock 
of  clothing  at  Emmetsburg,  Iowa,  and  the 
defendant  owned  three  quarter  sections  of 
good  land  In  Benson  county,  N.  D.  His  eq- 
uity in  the  land  was  worth  over  $7,000.  He 
agreed  to  exdiange  the  land  for  a  stock  of 
clothing  to  be  selected.  The  plaintiff  agreed 
to  pack,  box,  and  deliver  to  defendant  at 
Emmetsburg,  Iowa,  a  part  of  his  clothing 
stock  kept  at  his  store  consisting  of  men's, 
boy's,  and  children's  suits,  pants,  overcoats, 
and  hats,  caps,  shoes,  underwear,  sweaters, 
and  such  like  to  an  amount  In  value  equal 
the  land  and  not  less  than  $6,500  nor  more 
than  $7,000;  the  goods  to  be  rated  at  whole- 
sale prices,  less  2  per  cent,  and  to  be  selected 
eti  as  to  make  a  well-balanced  stock  without 
a  preponderance  of  any  line  or  article.  As 
the  defendant  had  no  experience  in  the  dry 
goods  business,  he  depended  on  the  plaintiff 
to  make  the  proper  selections  and  to  furnish 
him  an  invoice.  When  defendant  received 
the  Invoice  he  knew  enough  to  submit  It  to 
a  good  clothing  expert,  and  was  advised  that 
the  stock  selected  consisted  of  odds  and  ends, 
that  it  was  not  a  well-balanced  stock,  and 
that  its  value  did  not  exceed  $2,000.  Hence 
defendant  promptly  refused  to  receive  the 
goods. 

This  action  waS  commenced  in  November, 
1015.  It  was  brought  to  trial  In  August, 
1916.  Judgment  against  the  plaintiff  was  en- 
tered in  November,  1916.  Appellant's  brief 
was  filed  March  22, 1918,  and  the  appeal  was 
ar^ied  and  submitted  in  June,  1918.  Doubt- 
less such  delays  In  the  prosecution  of  the 
action  have  not  Improved  the  value  of  the 
selected  stock  of  goods  which  have  lain  paQk- 
ed  in  boxes  In  defendant's  store  at  Emmets- 
burg, Iowa. 

The  trial  court  found  that  the  stock  was 
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an  111  assortment  of  odds  and  ends,  and  not 
a  well-balanced  stock,  and  that  Its  valne  did 
not  exceed  $1,7S0,  and  that  defendant's  eq- 
uity in  the  land  was  over  $7,000.  The  find- 
ings are  well  sustained  by  the  evidence,  and 
there  is  no  occasion  for  stating  or  arguing 
the  same.  The  burden  of  proof  was  upon  the 
plaintiff.  It  was  for  him  to  commence  and 
prosecute  his  action  with  diligence  and  to 
appeal  to  the  conscience  of  the  ooHrt  by  al- 
leging and  proving  a  fair  and  honest  con- 
tract. This  he  failed  to  do.  Indeed,  the 
complaint  does  not  state  a  cause  of  action 
for  specific  performance.  It  merely  gives  a 
copy  of  the  contract,  and  avers  that  the 
plaintiff  has  performed  all  the  conditions  of 
the  contract  on  his  part,  and  that  defendant 
has  refused  to  comply  with  the  contract. 
Such  facta  make  no  appeal  to  equity.  Even 
when  a  contract  is  fair  and  honest,  spei^flc 
performance  Is  not  a  matter  of  course.  It 
rests  In  the  sound  discretion  of  the  court. 
86  Qyc.  544,  548.  But  when  a  contract  Is 
not  in  all  respects  fair  and  honest,  just  and 
reasonable,  and  based  on  an  adequate  con- 
sideration, then  specific  performance  must  be 
denied.  Oomp.  Laws,  g  7198.  And  specific 
performance  of  an  agreement  must  be  de- 
nied when  Its  terms  are  not  sufllolently  cer- 
tain to  make  the  precise  act  whidi  is  to  be 
done  clearly  ascertainable.  Comp.  liaws,  ( 
7197.  Here  there  was  to  be  a  selection  of  a 
well-balanced  stock  of  clothing  to  the  amount 
and  value  of  |7,000  at  wholesale  prices,  less 
2  per  cent.,  and  clearly  the  contract  gave  no 
precise  method  or  any  method  of  making 
such  a  selection. 

While  plaintiff  contends  that  such  a  selec- 
tion has  been  actually  made,  tt  cannot  be 
contended  that  proof  has  been  made  to  the 
satisfaction  of  the  court,  or  that  the  action 
has  been  prosecuted  with  reasonable  dili- 
gence. The  complaint,  the  proof,  and  the 
prosecution  make  no  appeal  to  equity. 

Jndgmeut  afllrmed. 


HEMMI  V.  SHAW. 

(Supreme  Court  of  North  Dakota.     July  25, 

1918.    Rehearing  Denied  Sept.  25,  1918.) 

(iSvtlaiui  iy  the  Court.} 
Appeai,  and  Ebbob  €=>1001(1)— Review— Di- 

BECTED  VEBDICT. 

This  case  presents  an  appeal  from  a  judg- 
ment on  a  directed  verdict  for  $563.61.  As  th« 
verdict  is  not  sustained  by  clear,  competent,  and 
decisive  evidence,  the  judgment  is  reversed,  and 
a  new  trial  ordered. 

Appeal  fom  District  Court,  Stutsman  Coun- 
ty;  J.  A.  Coffey,  Judge. 


Action  by  J.  IT.  Hemmi  against  C.  A.  Shaw, 
sole  survivor  of  the  copartnership  of  Shaw  & 
MacDonnld.  Judgntent  for  plaintiff,  and  de- 
fendant appeals.  Revereed,  and  new  trial 
granted. 

John  A.  Jorgenson,  of  Jamestown,  for  ap- 
pellant. F.  O.  Kneeland  and  J.  V.  Bemml, 
both  of  Jamestown  (O.  S.  Buck,  of  James- 
town, of  counsel),  for  respondent. 

ROBINSON,  J.  This  Is  an  appeal  from  a 
judgment  entered  on  a  directed  verdict  for 
$565.61.  The  complaint  avers  that  in  May, 
1916,  at  Jamestown,  In  consideration  of  $3,- 
100,  defendant  contracted  to  construct  for 
the  use  of  the  plalotiff  a  dwelling  bouse  ac- 
cording to  plans  and  specifications  and  to 
complete  the  same  within  90  days  from  May 
10,  1916;  that  the  defendant  failed  to  com- 
plete the  construction  of  the  house,  and  in 
effect  abandoned  its  constructloa  in  Novem- 
ber, 1916;  that,  to  complete  the  same  In 
accordance  with  the  contract,  the  plaintUt 
necessarily  ezi)ended  and  paid  several  sums, 
stated  in  lump,  amounting  to  $530.53.  In 
addition  he  paid  defendant  $2,794.58.  Plaln- 
tUTs  loss  of  the  use  of  the  bouse  was  $120. 
Total,  $3,445.11.  That  he  paid  three  sums, 
$179.35,  $47.50,  $27,  amounting  to  $253.85. 
Total  cost  being  $3,698.96.  Prom  that  sum 
we  subtract  the  agreed  price  of  $3,100,  and 
the  balance  is  $598.96,  for  which  the  plain- 
tiff demands  judgment. 

The  plaintiff  was  the  only  witness,  and  in 
regard  to  several  items  be  was  not  a  comi)e- 
tent  witness,  and  his  testimony  was  mere 
conjecture.  It  was  based  on  hearsay.  As 
stated  in  the  brief  of  counsel  for  respond- 
ent: 

"Take,  for  instance,  the  item  of  $40  for  paint- 
ing. It  was  not  shown  the  size,  or  oorface  to  be 
painted,  nor  the  various  colors  or  kinds  of  paint 
used,  nor  the  time  or  labor  required,  nor  the 
usual  wages  of  a  painter." 

And  the  counsel  is  asking  how  could  the 
jury  determine  any  other  amount  than  that 
to  which  the  plaintiff  testified.  Of  course, 
the  testimony  gave  the  jury  no  basis  for 
such  determination,  and  the  testimony  was  a 
mere  conjecture.  It  was  not  evidence.  It 
was  a  guess  or  estimate  based  on  the  hear- 
say or  unsworn  estimates  of  painters.  If 
there  were  any  guessing  to  be  done,  the 
court  should  have  left  the  jury  to  do  it ;  and 
of  course,  the  facts  should  have  been  proven 
by  competent  evidence  so  as  to  ohviate  the 
necessity  of  any  guessing. 

The  directed  vei-dlct  Is  not  sustained  by 
clear  and  competent  and  decisive  evidence. 
Hence,  the  judgment  is  reversed,  and  a  new 
trial  granted. 
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KRATZ  V.  HXSINS.     (No.  S^MSJ 
(Supreme  Court  of  Iowa.     Oct  IS,  1918.) 

1.  Apfkai,  ard  Esbob  «s>1008(1)— Bcvikw— 
QuxsnoNS  or  Fact. 

The  finding  of  the  trial  court  as  to  claims 
for  attorney's  fees  against  a  guardian,  filed  with 
the  ezecntor  of  the  ward,  has  the  effect  of  a 
jury  verdict 

2.  EVIDKNCE    «=S>18— JUDICIAI.    NOTICV— VAL- 
UE OF  Sebvices  or  Attoknet. 

The  court  is  presumed  to  have  some  knowl- 
edge of  the  value  of  a  lawyer's  serricea  in  pro- 
ceedings on  a  claim  for  fees  againat  the  guard- 
ian, and  particularly  when  rendered  in  its  own 
jurisdiction  and  in  its  presence. 

3.  BXECUTOBS  ARD  ASMINISTBATOBB  4=3221(2) 

— CI.AJMS  AoAiRST   Estate  —  Attobnet'b 


In  a  claim  againat  an  executor  for  legal 
services  rendered  a  fwmer  guardiaA  of  decedent, 
the  burden  is  on  the  claimant  to  show,  not  only 
the  advices  rendered,  but  their  reasonable 
value. 

Appeal  from  DlatMct  Court,  linn  County ; 
Mllo  P.  Smitb,  Judge. 

Tbe  opinion  states  the  material  facta.  Af- 
firmed. 

J.  R  Patterson  and  L.  M.  Kratz,  both  of 
Cedar  B^plds,  for  appellant  Redmond  ft 
Stewart,  of  Cedar  Rapids,  for  appellee. 

PER  CURIAM.  In  tbe  year  1815,  at  the 
suit  of  her  daughter,  an  action  was  begun 
for  the  purpose  of  having  Roslna  Wolf  ad- 
judged of  unsound  mind.  In  that  action 
Lewis  Ilelns  appeared  on  behalf  of  Mrs. 
Wolf.  Her  son,  Charles  Wolf,  also  employed 
L.  M.  Krats  in  aid  of  the  defense.  The 
conrt  adjudged  Mrs.  Wolf  to  be  of  unsound 
mind,  and  appointed  her  counsel,  Mr.  Heias. 
to  be  her  guardian.  An  appeal  was  talcen 
from  this  judgment  at  the  urgent  insistence 
of  Charles.  While  this  appeal  was  pending, 
as  was  also  other  litigation  growing  out  of 
a  claim  by  Charles  against  the  estate  of 
bis  father,  Mra  Wolf  escaped  further  trouble 
at  the  hands  of  her  quarreling  children  by 
dying.  She  left  a  will,  and  this  will  became 
the  subject  of  a  contest  Later  a  stipulation 
was  entered  Into  for  the  distribution  of  her 
estate  and  tbe  settlement  of  all  pending  liti- 
gation. Thereafter  Mr.  Kratz  filed  a  dalm 
against  the  guardian  for  services  alleged  to 
have  been  rendered  by  him  as  counsel  In  the 
action  In  which  Mrs.  Wolf  was  adjudged  of 
unsound  mind,  the  services  charged  for  hav- 
ing more  particular  reference  to  the  appeal 
taken  from  said  judgment  Lewis  Helns 
having  also  been  appointed  executor  of  Mrs. 
Wolfs  will,  Kratz  filed  a  claim  against  him 
in  that  capacity  for  other  services.  The 
claim  against  the  guardian  aggregates  $461.- 
50,  and  the  claim  against  the  executor  $517; 
but  four  of  the  items  In  each,  amounting  to 
$400,  are  Identical,  being  charges  by  the 
claimant  for  services  alleged  to  have  been 
rendered  by  bim  in  the  Supreme  Court  on  the 
appeal  in  the  guardianship  proceedings.    Trial 


tq>on,thea»  claims  was  had  to  the  court 
which  refnsed  to  allow  some  of  the  charges 
on  the  ground  that  they  were  rendered  for 
the  son,  Charles  Wolf,  and  not  for  the  moth- 
er; other  ebtlnm  were  allowed  in  part,  And 
still  others  In  full,  making  tbe  fttll  amount 
allowed  $107.  From  this  finding  Kmts  ap> 
peals. 

[1]  The  Issne  upon  each  item  was  a  ques- 
tion of  fact,  the  truth  of  whidi  was  for  tbe 
court,  and  as  the  prooeeding  was  at  law  its 
findings  thereon  are  to'  be  given  the  ^ect  of 
a  jury  verdict  We  have  examined  the  rec- 
ord, and  we  cannot  say  that  the  findings  are 
without  support  in  the  tastimony.  It  is  un- 
necessary to  review  the  testimony,  which 
consists  aUnost  entirely  of  the  plalntlfl'it 
version  of  the. circumstances  on  one  side  and 
ECelns'  version  on  the  other.  This  court  will 
attempt  no  estimate  of  the  comparative  cred- 
ibility, weight,  and  value  of  their  several 
stories.  That  was  a  matter  for  the  trial 
court  alone,  and,  discovering  no  error  on  the 
rulings  made  upon  tbe  trial,  we  cannot  do 
otherwise  than  affirm. 

[2,  a]  Appellant  argues  that  in  any  event; 
there  having  been  no  testimony  offered  show- 
ing that  his  charges  for  services  performed 
were  unreasonable  or  excessive,  the  court 
erred  In  ordering  their  reduction.  In  this, 
however,  the  court  was  clearly  within  the 
limits  of  its  authority.  Tbe  court  is  pre- 
sumed to  have  some  knowledge  of  the  value 
of  a  lawyer's  services — certainly  of  services  • 
rendered,  in  -  its  own  jurisdiction  and  to  a 
greater  or  less  extent  in  its  presence.  It  is  al- 
so tbe  duty  of  tbe  court  to  see  that  in  the  set- 
tlement of  estates  and  of  guardianships  legal 
expenditures  and  charges  for  legal  services 
■re  ke|>t  within  reasonable  bounds.  Tbe 
burden  la  upon  the  claimant  at  all  times  to 
ttiow,  not  «inly  the  aetvioe  rendered,  but  its 
reasonable  value,  and  this  testim<xiy,  like 
all  other.  Is  for  the  consideration  of  tbe 
court 

No  ground  fbr  reversal  appearing,  the 
judgment  l»elow  is  affirmed.  AU  the  Jnstlcat 
concur. 


SINCLAIR  V.  JACOBS  et  aL    (No.  81967.) 

(Supreme  Court  of  Iowa.     Oct  18,  1918.) 

Appcai.  ard  Ebbob  €»^7(3)  —■  BlUHT  TO 
Raise  Objechor— Iroobseb. 
Indorser  of  corporation's  note,  who  alone 
appeals  from  judgment  against  company  and  in- 
dorsers,  cannot  object  that  note  is  not  that-  of 
particular  company,  which  appeared  and  an<- 
■wered,  but  has  not  af^Msied ;  he  having  con- 
ceded cenuineness  of  nu  indorsement. 

Appeal  from  District  Court,  Linn  County; 
MUo  P.  Smith,  Judge. 

Action  at  law  uiHMi  a  premissor;  note, 
upon  which  the  defendant  Jacobs  is  an  al- 
leged Indorser.  Judgment  for  the  plalntUX 
upon  a  directed  verdict,  and  tbe  defendant 
Jacobs  appeals.    Affirmed. 
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Herrick  &  Beed,  of  MontlceUo,  fo(  ap- 
pelant Dawley,  Jordan  &  Dawley,  of 
Oedar  Rapids^  for  appellee. 

WEAVER,  J.  The  note  sued  upon  Is  In  tbe 
following  form: 
$5,000.00.    Cedar  Rapids,  Iowa,  April  0, 1918. 

Sir  months  after  date,  for  value  received,  we 
promise  to  pay  Sydney  £■  Sinclair  five  thousand 
($5,000.00)  and  no-hundredths  dollars,  payable 
at  Cedar  Rapids,  Iowa,  with  discount  at  the 
rate  of  8  per  cent,  per  annum  from  April  9, 
discount  payable  in  advance.  If  any  part  of 
the  principal  or  interest  of  this  note  is  not  paid 
when  due,  the  overdue  amount  shall  bear  in- 
terest at  the  rate  of  8  per  cent,  per  annnm  after 
maturity,  payable  annually.  If  suit  is  brought 
to  collect  this  note,  we  agree  to  pay  a  reasonable 
attorney's  fee. 

Reliance  Refining  Co.,  by  J.  O.  Wendel. 

Indorsed  by  J.  C.  Wendel,  E.  B.  Frank,  U 
R.  Jacobs,  and  Andreas  Frank. 

To  this  action  tlie  "Reliance  Refining  Com- 
pany" and  the  several  indorsers  appeared, 
and  on  motion  of  the  defendant  Jacobs  plain- 
tiff made  his  petition  more  speclfle,  by  stating 
that  the  "Reliance  Refining  Company"  sought 
to  be  diarged  was  an  Iowa  corporation. 
Each  of  the  several  defendants  then  filed  a 
separate  answer,  simply  denying  each  and 
every  allegation  of  the  petition.  "None  of 
the  answers  were  verified.  On  proceeding  to 
tflal  plaintiff  as  a  witness  produced  and 
Identified  the  note,  and  It  was  Introduced  In 
evidence  over  Jacob's  objection  that  there 
had  been  no  sufficient  Identification  of  the 
instrument  as  the  note  of  the  defendant  com* 
pany,  or  of  Its  indorsement  by  Jacobs.  "Plain- 
tiff having  rested  upon  this  showing  Jacobs 
moved  fbr  a  directed  verdict  on  the  grounds 
stated,  and  the  motion  was  overmled.  There- 
upon defendant  called  to  the  stand  several 
witnesses,  to  whom  numerous  questions  were 
put,  the  apparMit  purpose  of  which,  though 
not  so  stated,  was  to  show  that  the  note  sued 
upon  was  not  the  note  of  the  Reliance  Refin- 
ing Company  of  Iowa,  but  of  the  Reliance 
Refining  Company  of  Illinois.  All  the  offered 
testimony  was  ruled  oat.  Jacobs,  as  a  wit- 
ness in  his  own  b^ialf,  said,  amoDg  other 
tlitngs: 

"I  have  examined  this  note.  That  is  my 
name,  Ia  B.  Jacobs." 

The  foregoing  Is  all  the  material  eivldeace 
allowed  to  go  to  the  jury.  When  the  parties 
had  rested  plalntifTs  motion  for  a  directed 
verdict  was  sustained,  and  Judgment  entered 
accordingly.  The  defendant  Jacobs  alone  has 
appealed. 

Appellant  plants  his  demand  for  a  reversal 
entirely  upon  the  proposition  that,  though  the 
genuineness  of  the  sl|;naturee  was  not  denied 
under  oath,  as  provided  in  Code,  |  3840,  de- 
fendants were  still  entitled  under  their  gener- 
al denial  of  the  petition  to  assume  the  burden 
and  prove  the  fact  that  the  signatures  were 
not  genuine.  This  proposition  has  been  made 
the  subject  of  elaborate  argument  by  counsel 
on  either  side,  who  have  industriously  ar- 
rayed the  prior  dedsiona  of  this  court  upon 


the  subject,  each  finding  rulings  which  they 
criticise  and  preeedents  which  they  think  to 
be  unsound.  It  is  possible  there  may  be  some 
confusion  and  a  measure  of  inconsistency  in 
the  cases,  bnt  if  so  there  appears  to  be  n<» 
occasion  at  this  time  to  attempt  to  rectify  it, 
for«nder  the  record  as  made  it  appears  to  us 
that  tbe  defendant,  who  alone  appeals,  is  in 
no  position  to  raise  or  take  advantage  of  the 
objection.  The  refining  company  which  was 
sued  and  appeared  and  answered,  and  against 
which,  as  we  assume,  judgment  was  entered, 
has  not  appealed.  Its  liability  is  therefore 
settled,  and  we  cannot  properly  review  the 
record  upon  which  the  recovery  against  it 
was  had.  The  appellant,  Jacobs,  as  a  wlt« 
ness,  conceded  the  genuineness  of  his  indorse- 
ment, and,  such  being  the  case,  the  fact 
whether  the  maker  of  the  note  was  the  Re- 
liance Refining  Company  of  Iowa,  or  its  twin 
or  counterpart  in  Illinois,  Is  wholly  im- 
material. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  district  court  Is 
affirmed. 

PRESTON,  Q  J„  and  GAYNOR  and 
STEVENS,  JJ.,  concur. 


TODDEN  V.  STEPHENSON.    (No.  31916.) 
(Supreme  Court  of  Iowa.     Oct.  18,  1918.) 

1.  Trial  «=»251(4)  —  Quistions  fob  Jukt  — 
sspabation  of  counts. 

Where  plaintiff  sued  for  contract  price  of 
services  of  her  sons,  alleging  that  snch  price  was 
their  reaacmable  value,  and  defendant  failed  to 
ask  a  separation  of  the  counts,  it  was  not  error 
to  submit  to  the  jury  both  questions  as  to  the 
contract  price  and  the  reasonable  value. 

2.  Tbial  «=>296<2)— iNSTBTTCnoRS— Gonfobu- 

TTt  WITH  ISSUBS. 

In  action  for  contract  price  of  services,  in- 
struction that  if  defendant  agreed  to  pay  such 
price,  and  plaintiff's  sons  worked  the  alleged 
periods,  and  no  other  credits  than  those  stated 
by  plaintiff  were  to  be  allowed,  the  jury  should 
find  for  plaintiff  in  a  stated  sum,  held  not  preju- 
dicial, wnere  the  court  also  fully  stated  defend- 
ant's theory. 
8.  Evidence  «=»9e(l)— Bttbdew  of  Pboof— Ar> 

riBUATITE   DBFENSBS. 

The  d^endants  had  the  burden  of  proving 
their  affirmative  defenses. 
4.  Appeal  ano  Ebrob  ®=»1140(7)  —  Disposi- 
tion OF  Cause— REMirrrruB. 

Where  the  verdict  was  for  an  amonnt  larger 
than  plaintiff's  pleadings  and  evidence  warrant- 
ed, but  plaintiff's  counsel  on  appeal  offered  to 
remit  the  excess,  the  judgment  would  not  be  re- 
versed providing  the  remittitur  was  filed. 

Appeal  from  District  Court,  Clarke  Coun- 
ty;   Thos.  L.  Maxwell,  Judge. 

The  plaintiff  brings  this  action  to  recover 
for  the  value  of  certain  work  and  labor  per- 
formed, and  meat  furnished  the  defendant  by 
her,  and  for  services  rendered  him  by  her  two 
minor  sons.  In  her  petition,  which  Is  In  three 
counts,  she  alleges  in  the  second  and  third 
counts  that  defendant  agreed  to  pay  each  of 
the  boys  $15  per  month  for  their  services. 
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which  was  the  fair  and  reasonable  yalne 
thereof,  and  demanded  Jndgment  tor  $400. 
In  answer,  defendant  denied  generally  the  al- 
legations of  i>lalntlfrB  petition,  and  averred 
Uiat  be  asnreed  to  pay  plalntlfl  for  tHe  serv- 
ices of  ber  two  sons,  who  were  inexperienced 
In  farm  work,  the  i«as<mable  value  tbeaof ; 
that  a  settlement  was  had  between  him  and 
plaintiff  therefor ;  and  that  In  part  payment 
thereof  he  dellveted  to  one  of  the  boys  a  pony 
of  the  reasonable  valne  of  $60,  and  offered  to 
confess  Judgment  for  f 7,  the  balance  admitted 
by  him  to  be  doe  iteintlfl.  Then  was  a  ver- 
dict for  plaintiff  for  |287,  in  aeoordance  with 
whldi  Judgment  was  entered  against  defend- 
ant, and  be  appeals.    Affirmed  on  condition. 

Temple  Se  Temple,  of  Osceola,  for  appellant 
O.  M.  Slaymaker,  of  Osceola,  for  appellee. 

STEVENS,  J.  [t]  Instructions  numbered 
3  and  4  are  complained  of  by  counsel  for  ap- 
pellant. The  court  tn  its  third  Instruction 
anthorlsed  the  Jury  to  return  a  verdict  for 
plaintiff  upon  dther  tbe  alleged  contract  to 
pay  $15  per  month  for  the  services  of  each  of 
the  minor  sons,  or  for  the  reasonable  value  of 
their  services.  Counsel  for  appellant  argues 
that  a  contract  only  was  pleaded,  but  the  pe- 
tition clearly  stated  a  cause  of  action  upon 
both  contract  and  for  the  reasonable  value 
of  the  services  rendered.  Doubtless,  a  motion 
by  defendant  to  require  plaintiff  to  separate 
her  causes  of  action  would  have  been  sustain- 
ed :  but,  as  the  i^eadlng  was  not  assailed,  the 
court  properly  submitted  both  questions  to 
the  Jury.  Belknap  v.  Belknap,  7T  Iowa,  71,  41 
N.  W.  568 ;  Westbrook  v.  Reeves  &  Co.,  188 
Iowa,  666,  111  N.  W.  11 ;  Gilbert  Bros.  v.  C, 
R.  I.  &  P.  R.,  166  Iowa,  440, 186  N.  W.  911. 

[2]  In  the  same  Instruction,  the  court  stat- 
ed the  amount  which  plaintiff  was  entitled  to 
recover,  if  the  Jury  found  by  a  preponderance 
of  tbe  evid«ice  that  defendant  agreed  to  pay 
$15  per  month  for  the  services  of  each  of  the 
minor  sons  and  that  they  worked  the  number 
of  months  alleged,  and  no  other  credits  than 
those  alleged  by  plaintiff  should  be  made  on 
said  account.  W«  see  no  prejudicial  error  In 
this,  as  tbe  court  fully  and  clearly  submitted 
defendant's  tlteory  of  the  ease  to  the  Jury. 

[S]  In  its  fourth  instruction,  the  court  ad- 
vised the  Jury  that  the  burden  was  upon  the 
defendant  to  prove  certain  matters  alleged  as 
defense  in  Its  answer.  Some  of  tbe  allega- 
tions thereof  were  of  matters  In  the  nature 
of  an  affirmative  defense,  and,  as  defendant 
relied  thereon  and  offered  testimony  to  sus- 
tain tbe  same,  the  burden  rested  upon  talm 
to  prove  all  matters  pleaded  as  an  affirmative 
defense.  Allen  v.  Travelers'  Protective  Ass'n 
of  America,  163  Iowa.  217.  14S  N.  W.  674,  48 
U  R.  A.  (N.  S.)  600. 

IL  It  is  also  argued  by  counsel  for  anpti- 
lant  that  the  verdict  of  tbe  Jury  Is  contrary 
to,  and  not  sustained  by,  the  evidence.  Plain- 
tiff alleged  in  ber  petition  that  the  defendant 


agreed  to  pay  her  minor  Son  Willie  $16  per 
month,  and  that  he  worked  ten  months  in 
1015,  and  two  months  in  1916,  and  asked 
Judgment  for  $180  on  this  count  of  ber  pe- 
tition. In  the  third  count  of  her  petition,  she 
aUeged  that  her  minor  son  Willie  Todden 
worked  for  defendant  under  an  agreement  to 
pay  him  $16  per  month  during  1915  and  1916, 
and  that  he  worked  In  all  thirteen  months, 
earning  $185  on  which  she  credits  $100  for 
cash  payments.  She  also  claimed  $14.50  for 
work  and  labor  performed  by  herself  and 
for  meat  sold  and  delivered  to  the  defendant 
The  most,  therefore,  that  she  could  recover 
under  the  allegatkms  of  ber  petition,  would 
be  $289.50. 

[4]  It  appears  without  dispute  In  the  evi- 
dence that  WllUe  Todden,  with  the  consent  of 
plaintiff,  agreed  to  pay  $60  for  tbe  borse  pur- 
chased of  defendant  Crediting  this  amount 
upon  the  above  sum  would  leave  $229.50  as 
tbe  largest  amount  for  which  the  Jury  should 
have  returned  its  verdict  Tbe  evidence  fully 
warranted  a  verdict  in  plaintiff's  favor,  and 
counsel  for  appcUee  ottexB  to  remit  the  ex- 
cess. If  any,  over  and  above  tbe  amount  which 
the  evldenoe  shows  plaintiff  entitled  to  re- 
cover. In  vierw  tberec^  we  are  not  disposed 
to  reverse  tbe  Judgment  of  tbe  lower  court, 
providing  coonsti  for  plaintiff  will,  within 
30  days  after  the  filing  of  this  opinion,  file  tbe 
written  consult  of  plaintiff  In  tbe  office  of  the 
clerk  of  this  court  that  tbe  Judgment  be  re- 
duced to  $229.60  and  pay  one-third  of  tbe 
costs  of  this  appeal.  Otherwise,  tbe  Judg- 
ment of  tbe  lower  court  will  stand  reversed. 

Affirmed  on  conditl«i. 

PBBSTON.  O.  J.,  and  WEAVER  and  GAV- 
NOR,  JJ,  concur. 


ANSON  V.  FOB£a  et  al.    (No.  82060.) 
(Supreme  Oeort  of  Iowa.     Oct  18,  1918.) 

1.  TELEOaAFBB  AND  TYCUCPHONES  9=»32— Pbi- 

VATB  L2NES— Removal  or  Wiaxs. 
Where  public  telephone  line  contracted  to 
maintain  private  wire  along  its  poles,  its  remov- 
al thereof  to  a  different  series  of  pegs  on  the 
poles,  if  without  sabatantial  interference  with 
the  efficiency  of  the  wire  when  properly  con- 
nected, was  entirely  within  its  rights. 

2.  Appeai.  and  Kbbob  €=31062(2)— Habmless 
Ebbor— Faiitjbe  to  SxTBurt  Issue. 

In  action  by  owner  of  right  to  maintain 
private  wire  along  poles  of  tdephone  company 
for  damages  by  removal  of  the  wire,  in  the 
absence  of  evidence  of  damage,  error  in  refusing 
to  submit  the  issue  to  tbe  J017  was  harmleaa. 

Appeal  from  District  Court,  Carroll  Coun- 
ty;  E.  G.  Albert  Judge. 

The  material  facts,  so  far  as  discoverable 
from  the  printed  record,  are  stated  In  the 
opinion.  There  was  a  verdict  for  the  de- 
fendant and  from  the  Judgment  altered 
thereon  the  plaintiff  appeals.    Affirmed. 

Brown  McCrary,  of  Carroll,  for  appellant. 
Lee  &  Robb,  of  Carroll,  for  appellees. 
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WBAVER,  J.  The  pleadings  in  this  case 
are  obscure,  and  the  facts  disclosed  by  the 
abstract  of  testimony  are  scarcely  less  so. 
Galling  to  our  aid  the  charge  of  the  court 
and  the  apparent  concessions  of  counsel  on 
both  sides  In  the  course  of  their  argument, 
the  following  essential  facts  are  found  to  a 
reasonable  certainty: 

The  petltlim  is  In  the  following  words: 
For  cause  of  action  plaintiff  states:  That 
he  owned  and  was  in  peaceable  possession  of 
the  right  and  wire  located  upon  what  Is 
known  as  the  North  Coon  Telephone  Com- 
pany running  out  of  Glidden,  Iowa,  nortli  to 
plaintiff's  farm;  that  the  defendant  the 
North  Coon  Tel^hone  Company  does  busi- 
ness under  said  name  as  herein  alleged:  that 
said  defendant  W,  Fobes  and  said  North 
Coon  Telephone  Company  did  in  1915  for- 
cibly, and  without  poWer  or  right,  tear  down, 
destroy,  and  conrert  to  their  own  use  the 
wire  and  line  right  of  this  plaintiff,  to  his 
greqt  damage  of  |160,  no  part  of  which  bas 
been  paid.  Wherefore  plaintiff  prays  Judg- 
ment for  $150.  The  answer  admits  that 
plaintiff  "owns  a  wire  attached  to  the  poles 
of  the  North  Coon  Telephone  Company"  and 
denies  all  other  allegations  of  the  petition. 

From  an  examination  of  the  entire  record 
as  above  indicated  there  is  shown  a  situa- 
tion about  as  follows: 

Some  years  before  this  action  was  be^n 
the  plaintiff,  owning  a  farm  several  miles 
from  the  town  of  Glidden,  desired  to  secure 
telephone  connection  with  that  place.  For 
a  part  of  the  distance  the  North  Coon  Tele- 
phone Company,  an  nnlncorporated  associa- 
tion of  farmers,  had  constructed  and  was 
maintaining  a  line  of  poles  on  which  were 
strung  several  wires.  Plaintiff  applied  to 
the  company  for  leave  to  attach  his  wire  to 
the  company's  poles,  and  a  written  contract 
was  entered  into  by  which,  in  consideration 
of  plaintiff's  undertaking  to  attach  certain 
cross-arms  to  the  poles  and  pay  his  pro  rata 
share  of  the  expense  incurred  for  keeping 
the  poles  and  cross-arms  in  repair,  the  com- 
pany agreed  to  give  him  "a  one-line  right 
<Hi  their  poles."  .  Upon  some  of  the  cross- 
arms  were  five  pegs,  and  upon  others  six 
pegs,  and  plaintiff's  wire,  as  first  placed, 
was  attached  to  the  "inside  peg,"  by  which 
we  understand  is  meant  the  peg  nearest  the 
middle  of  the  highway.  At  a  later  date  he 
or  his  tenant  disconnected  his  phone  from 
this  line  and  for  a  period  of  three  years, 
more  or  less,  maintained  connection  with 
Glidden  over  another  line,  but  his  wire  on 
defendant's  pole  was  not  removed  by  him. 
Still  later,  when  he  contemplated  "dianging 
back"  to  the  old  connection,  he  says  he  ex- 
amined his  wire  on  these  poles  and  It  was 
in  place  and  in  order.  Shortly  before  this 
action  was  begun  he  says  he  discovered  that 
bis  line  "would  not  work,"  and  on  exami- 
nation found  that  the  wire  had  been  cut 
'near  the  point  where  the  connection  with  de- 


fendants' llJie  of  poles  had  been  made  and 
there  was  a  new  wire  on  the  pegs  which  had 
before  been  occupied  by  his  wire.  He  no- 
where says  that  his  wire  was  not  on  the 
poles,  but,  taking  his  whole  story  together. 
In  the  light  of  the  entire  record,  so  far  as 
an:^  light  can  be  derived  from  it,  the  whole 
trouble  seems  to  be,  not  that  this  wire, 
which  he  liad  not  used  for  three  years,  had 
been  taken  down  or  destroyed,  or  that  It 
had  been  converted  to  the  use  of  other  per- 
sons, but  that  its  location  on  the  poles  had 
been  changed  to  another  line  of  pegs,  and 
It  is  his  sacred  right  to  the  perpetual  posses- 
sion and  use  of  the  original  pegs  which  the 
courts  have  been  called  upon  to  vindicate, 
though  of  all  this  no  suggestion  is  found  In 
the  pleadings. 

The  only  evidence  of  damages  sostained 
Is  the  plaintiff's  statemmt  that  the  "value 
of  Uie  three  miles  of  the"  right,  "with  the 
line  of  wire^  is  $75,  and  the  value  of  it  from 
the  farm  is  $150."  But  the  defendants  do 
not  deny  his  right  to  maintain  a  line  on 
their  poles,  and  we  think  it  must  be  said 
there  was  an  utter  failure  of  proof  of  any 
substantial  injury  to  the  defendant,  to  his 
wire,  or  to  his  right  to  maintain  the  same 
on  defendant's  poles.  The  court,  however, 
did  charge  the  jury  that  if  they  found  that 
defendants  had  removed  the  wire  from  the 
pole,  or  destroyed  it,  plaintiff  should^ have 
verdict  for  its  value;  but  if  they  found  that 
the  wire  was  still  on  the  poles,  and,  so  far 
as  anything  defendants  may  have  done^  was 
ready  for  plaintiff's  use,  then  he  could  not 
recover.  This  was  as  favorable  to  plalntUI 
as  he  could  possibly  ask  under  the  issues, 
and  upon  that  questioa  the  Jury  found 
against  him. 

(1,  2]  Plaintiff's  claim  of  right  to  recover 
for  what  counsel  call  the  "invasion"  of  his 
right,  by  which  we  assume  be  means  the 
changing  of  the  location  of  the  wire  on  the 
pegs  without  his  consent,  was  not  submit- 
ted to  the  Jury,  and,  as  there  was  no  evi- 
dence that  plaintiff  sustained  any  damage 
by  such  alleged  invasion  of  bis  right,  the  er- 
ror in  refusing  to  submit  it  is  without  prej- 
udice. But  we  think  there  was  no  error. 
Plaintiff  did  not  own,  and  does  not  claim  to 
own,  the  poles  or  the  line  of  pegs  to  which 
his  line  was  attached,  but  insists  that  he 
acquired  an  easement  therein,  and  that  this 
easement  bas  been  wrongfully  interfered 
with,  and  that  this  gives  him  a  rig^t  of  re- 
covery. But  his  contract  gave  bim  no  ease- 
ment In  any  proper  sense  of  the  word,  or  If 
we  grant  his  right  to  an  easemait,  be  still 
has  it  unimpaired.  Defendants  did  upon 
certain  consideratlMis  grant  bim  a  "one- 
Une  right"  on  the  poles  of  the  defendant 
company.  In  other  words  be  acquired  the 
right  to  have  his  wire  carried  on,  or  sup- 
ported on,  defendant's  poles;  but  there  was 
no  grant  of  any  particular  or  specified  line 
of  pegs,  and  so  long  as  his  wire  was  main- 
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talned  on  those  poles,  ready  for  his  use 
whenever  he  saw  flt  to  connect  It  up  with 
his  phone,  bis  "one-line  right"  Is  not  lessen- 
ed w  destroyed,  or,  to  use  the  word  which 
bis  counsel  seems  to  prefer,  there  Is  no  "lu- 
vaslou"  of  his  so-called  easement  The  un- 
reasonableness of  plalntllTs  claim  is  too 
evident  to  admit  of  much  discussion.  Hav- 
ing acquired  the  right  and  constructed  his 
line,  be  saw  fit  to  abandon,  at  least  to  sus- 
pend, the  use  of  it  for  three  years;  and  if, 
meanwhile,  the  defendants  found  it  a  mat- 
ter of- convenience  In  the  care  of  their  tele- 
phone system  to  change  the  location  of  the 
unused  wire. to  another  line  of  pegs,  or  if 
In  adjusting  their  poles  and  cross-arms  to 
accommodate  an  increase  in  the  number  of 
wires  carried,  or  for  any  other  reason,  they 
made  such  change  without  any  substantial 
interference  with  the  efficiency  of  the  wire 
when  properly  connected,  they  were  in  our 
judgment  entirely  within  their  rights  in  so 
doing. 

Assuming,  as  we  must,  under  the  charge 
of  the  court,  that  the  Jury  not  only  found 
against  the  plaintiff  on  the  claim  that  his 
wire  had  been  taUen  away  or  destroyed,  but 
found  as  well  that  his  wire  "is  still  on  the 
poles,  and  so  far  as  anything  the  defendants 
may  have  done  is  ready  for  his  use,"  every 
fact  upon  which  a  recovery  of  damages 
could  be  sustained  is  conclusively  negatived, 
and  there  is  nothing  in  the  record  of  which 
he  can  justly  complain. 

The  Judgment  appealed  from  is  therefore 
affirmed.    ' 

PRESTON.  C.  J.,  and  GAYNOR  and 
STEVENS,  JJ.,  concur. 


NELSON  V.  HEDIN.    (No.  8214S.) 
(Supreme  Ck>nrt  of  Iowa.     Oct.  18,  1818.) 

L  McitioiPAi.. OoKPORATioNS  «=>706(e)— 

Streets — CoixisioN — Questions  roa  Just 

— Neousenc*. 
In  action  for  injuries  in  collision  on  street 
crossing,  the  question  of  negligence  of  defendant 
is  one  for  the  jury  from  all  the  evidence. 
2.  MUWICIPAI,  COBPOBATIOMS  «=o706(7)— Cot- 

USIon     IN    StBEET— QUBSTIONS    FOB    JCBT— 

CONTBIBUTOBT    NEOUOKNCE. 

In  action  for  injuries  in  collision  on  street 
crossing,    the    question    of   contributory    aegU- 
cence  is  one  for  the  jury. 
8.  Tbiai.  «=»139(1)  —  QuBsnoir  tob  Jobt— 
Weight  or  Testtuort. 

The  weight  and  value  of  testimony  is  for 
the  jury. 

4.  Appeai.  and   Ebbob  «=»1(X)3  —   8cop»— 
Weiobt  of  E^idbnoe. 

^e  weight  and  value  of  the  evidence  la  not 
tile  (abject  of  review  oo  appeal  further  tlian  to 
determine  whetb^  the  record  contains  any  evi- 
dence to  support  the  verdict. 

5.  Evidence  «=3482  —  Opinion  —  Speed  ob' 
AtrroifOBEUS— Skid  Mabkb. 

In  action  for  InjnrieB  in  collision  ott  street 
crossing,  witness  was  properly  not  allowed  to 
testify  to  the  speed  of  the  car  based  on   the 


marks  made  in  the  street  by  the  skidding  of 
the  wheels,  though  he  could  nave  described  the 
marks. 

6.  APPKAI.  and  ERBOB  «S)028(4)-r-PBE8EBVA- 
TIOH   or  EXCEFTIONB  —  EiXBIBITB-T-PBOFEBT. 

In  the  absence  of  offer  to  show  the  nature 
of  an  exhibit  or  its  competency,  it  must  be  pre- 
sumed on  appeal  that  the  ruhng  excluding  it 
was  correct. 

7.  Appeal  and  Ebbob  «=>714(4)  —  Scope-:- 
Mattebs  Not  in  the  Recobd. 

Statements  in  argument  of  counsel  not 
shown  by  the  abstract  constitute  no  part  of  the 
record  and  cannot  be  considered  on  appeal. 

8.  MtTNioiPAi.  Corporations  ®s»705(1)— Use 
OP  Stbexts— Oabe  Requibed. 

In  action  for  injuries  in  street  collision,  as- 
suming that  neither  person  was  driving  at  a 
high  or  reckless  speed,  neither  was  bound  to 
stop  until  to  his  apprehension  as  a  reasonable 
man  he  ought  to  see  that  to  continue  was  to 
incur  peril  of  collision. 

9.  Municipal  Cobpobations  «='705(10)— ■ 
Street  Collision  —  Last  Cleab  Chance 
dooibine. 

In  action  for  injuries  in  street  collision,  the 
doctrine  of  last  clear  chance  has  no  place  unless 
plaintiff  is  first  chargeable  with  contributory 
negligence. 

Appeal  from  Superior  Court  of  Cedar  Rap- 
ids;  C.  L.  Taylor,  Judge, 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  Verdict  and  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

B.  U  Wick  and  L.  M.  Kratz,  both  of  Cedar 
Rapids,  for  appellant.  Deacon,  Good,  Sar- 
gent &  Spangler,  of  Cedar  Rapids,  for  ap- 
pellee. 

WEAVER,  J.  The  accident  in  question 
occurred  in  the  city  of  Cedar  Rapids.  The 
plaintiff,  riding  a  motorcycle,  was  going 
south  on  Fourteentb  street  approaching 
Third  avenue,  into  which  be  intended  to 
turn  and  proceed  eastward.  At  the  same 
time,  defendant,  driving  an  automobile,  was 
approaching  Fourteenth  street  from  the  east 
on  Third  avenue.  A  collision  occurred  at 
the  intersection,  and  plaintiff  suffered  In- 
Jury.  He  brings  this  action  for  damages, 
alleging  that  the  collisloa  was  caused  by  de- 
fendant's negligence  and  without  fault  on 
his  part  The  defendant  denies  the  allega- 
tions of  the  petition.  There  was  a  trial  to 
a  Jury,  which  returned  a  general  verdict  for 
the  defendant  also  special  finding  that 
plaintiff  as  he  entered  upon  the  street  in- 
tersection turned  eastward  upon  the  east- 
erly side  of  the  center  of  the  intersection 
and  immediately  in  front  of  the  defendant's 
automobile,  also  that  defendant  was  not,  as 
claimed  by  plaintiff,  operating  his  car  at 
more  than  15  miles  per  liour,  and  that  he 
did  turn  bis  car  from  the  north  to  the  south 
side  of  the  avenue  in  an  attempt  to  avoid  the 
collision.  From  the  Judgment  entered  for 
the  defendant  on  the  verdict  ond  flndlngs  of 
the   Jury,   the  plaintiff   brings    this   appeal. 

[1-4]  1.  The  argument  for  appellant  is  al- 
most wholly  directed  to  the  proposition, 
stated  In  different  forms,  that  the  evidence 
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clearly  shows  the  defendant's -negligence  and 
the  absence  of  contributory  negligence  on 
plaintiff's  part,  and  a  recovery  of  damages 
should  hare  been  awarded.  These  are  all 
questions  of  fact,  and  the  truth  In  respect 
thereto  was  for  the  jury  to  find  from  all  the 
testimony.  It  Is  true  there  was  ample  evi- 
dence on  which,  If  believed  by  the  Jury,  a 
verdict  for  plaintiff  could  wdl  have  been 
found.  On  the  other  hand,  there  was  evi- 
dence which,  if  found  credible,  was  sufficient 
to  sustain  a  finding  that  plaintiff  himself 
was  negligent  and  thereby  contributed  to 
his  own  injury.  How  much  of  the  testimony 
on  either  side  was  true,  its  weight  and  value, 
and  on  which  side  was  the  apparent  pre- 
ponderance, were  all  Jury  questions,  and  It 
was  not  in  the  province  of  the  trial  court 
to  pass  thereon,  nor  is  it  the  subject  of  re- 
view by  this  court  further  than  to  see  if  the 
record  contains  any  evidence  to  support  the 
verdict  This  is  an  elementary  proposition 
too  often  repeated  and  too  thoroughly  under- 
stood to  call  for  any  citation  of  authorities. 

[S]  II.  Complaint  is  made  that  a  witness 
who  did  not  see  the  defendant's  car  in  mo- 
tion, but  observed  the  marks  made  In  the 
street  by  the  skidding  of  the  wheels,  was 
not  allowed  to  testify  giving  his  Judgment 
as  to  the  rate  of  speed  the  car  must  have 
been  moving  at  the  time.  The  ruling  was 
correct  An  answer  to  such  question,  if  it 
should  be  thought  to  amount  to  anythlm; 
more  than  mere  guesswork,  could  at  best  be 
the  merest  conclusion.  It  would  doubtless 
be  proper  to  prove  the  marks,  if  any,  their 
appearance,  length,  and  other  drcnmstances 
relating  thereto,  and  the  Jury  could  draw 
all  legitimate  Inferences  therefrom  as  well 
and  as  correctly  as  the  witness. 

[6,  7]  In  the  course  of  cross-examinatton 
of  the  defendant  as  a  witness,  counsel  ap- 
pear to  have  tried  to  elicit  an  admission  that 
defendant's  hands  were  to  some  extent  crip- 
pled interfering  with  his  ability  to  handle 
an  automobile,  and  to  this  end,  as  we  infer, 
presented  to  him  a  pap^r  marked  "Exhibit 
2,"  and  asked:  *'Q.  Did  you  have  on  file 
In  the  district  court  of  Lrlnn  county  an  ac- 
tion entitled  —  "At  which  point  the  ques- 
tion was  interrupted  by  an  objection  which 
was  sustained.  This  is  said  to  have  been 
prejudicial  error.  There  appears  to  have 
been  no  offer  by  counsel  to  show  the  na- 
ture or  contents  of  the  exhibit  or  its  com- 
petency, and'  upon  such  condition  of  the  rec- 
ord it  must  be  presumed  that  the  ruling 
was  correct.  It  la  true,  counsel  In  argument 
enlightens  this  court  as  to  the  matter  con- 
tained In  the  paper;  but  statements  In  argu- 
ment of  facts  not  shown  by  the  abstract  con- 
stitute no  part  of  the  record  and  cannot  be 
considered.  We  may  further  add  that,  even 
if  the  objection  be  waived  and  it  be  admit- 
ted that  the  exhibit  is  Just  what  counsel 
say  it  is,  it  contains  nothing  material  or 


relevant  to  this  case,  and  It  was  rightfully 
excluded. 

[1,1]  III.  Counsel  also  contend  that  the 
facts  present  a  case  for  the  application  of 
the  rule  of  the  last  clear  chance  to  avoid  the 
collision  and  that  the  Jury  should  have  been 
instructed  upon  the  law  applicable  thereto. 
A  reading  of  the  record  seems  to  leave  no 
room  "for  an  instruction  of  that  nature.  The 
Jury  found  especially  that  the  defendant 
was  not  driving  at  a  high  or  reckless  rate 
of  speed,  and  for  the  purposes  of  this  appeal 
we  may  assume  that  plaintiff  was  not  Un- 
der such  drcnmstances,  neither  was  bonnd 
to  stop  uiltll  to  his  apprehension  as  a  rea- 
sonable man  he  oug^t  to  see  that  to  continue 
his  course  was  to  incur  peril  of  collision. 
The  doctrine  of  the  last  clear  chance  has  no 
place  in  the  case  unless  plaintiff  is  first 
chargeable  with  contributory  negligence,  it 
he  was  negligent  at  all,  it  was  because  (as 
found  by  the  Jury)  while  upon  the  street 
intersection  he  turned  to  the  east  too  soon, 
bringing  himself  and  his  motorcyde  imme- 
diately in  front  of  defendant's  car,  leaving 
the  latter  no  opportunity  to  avoid  the  im- 
pact except  by  pulling  to  the  south.  Un- 
fortunately, plaintiff  in  the  sudden  emer- 
gency thus  created  sought  to  remedy  his  mis- 
take by  also  pulling  to  the  south;  but  nei- 
ther was  able  to  so  far  control  his  vehicle 
as  to  prevent  their  meeting  upon  converging 
lines.  A  finding  by  the  Jury  that  defendant, 
after  seeing  the  plalntifTs  peril  occasioned 
by  his  premature  turn  to  the  east  was  neg- 
ligent In  falling  to  stop  his  car,  would  have 
no  support  in  the  record. 

No  error  to  the  prejudice  of  the  plaintiff  is 
shown,  and  the  Judgment  of  the  court  below 
Is  affirmed. 

PRESTON,  O.  J.,  and  OATNOR  and 
STEVENS,  JJ.,  concur. 


ROWB  V.  TOON.     (No.  8047S.) 
(Supreme  Court  of  Iowa.    Oct  18,  1918.) 

1.  OONTBAOTS  «=»117C5)— AOEBEMBHT  NOT  TO 

PEAcncK  Mewcine— Vamditt. 
An  agreement  that,  in  consideration  of  (1,- 
000,  defendant  physician  and  surgeon  would 
relinquish  his  business  to  plaintiff  and  retire 
from  practice  in  the  county  for  a  period  of  10 
years,  was  not  unreasonable  and  oppressive  in 
Its  restrictions,  either  as  to  time  or  area. 

2.  PtEAniNQ   «=»67  — Suit   Based   ow   Con- 
TBACT— Negativing  Cowditionb. 

In  suit  to  enjoin  defendant  physician  and 
surgeon  from  practicing  in  a  certain  county  in 
violation  of  contract  whwe  the  contract  upon 
which  suit  was  based  was  not  unreasonable  on 
its  face,  plaintiff  was  not  required  to  negatiTe 
possible  conditions  rendering  it  void  or  void- 
able. 

3.  Good  Wnx  «=»5—Sai.»— Validity. 

An  agreement  that  in  consideration  of  $1,- 
000,  defendant  physician  and  surgeon  would 
relinquish  bis  business  to  plaintiff  and  retire 
from  practice  ia  the  county  for  a  period  of  10 
years,  was  valid,  although  there  was  no  trans- 


AssFor  otlier  cases  see  same  toplo  and  KEY-NUMBER  in  all  Key-Numberad  Digests  and  Indexes 


Digitized  by 


Google 


lowi^ 


BOWB  T.  TOOV 


fer  of  tangible  property,  mch  as  an  office,  in- 

strumeots,  or  supplies. 

4.  CONTBACTS  «i=»117(2)— AgbBIMBNT  NOT  TO 

Practice— Vauditt. 
A  person  having  an  established  practice  as 
a  lawyer  or  physician  may  sell  bis  business,  and 
bind  himself  to  refrain  from  ali  competition  with 
bis  purchaser  for  a  reasonable  time  and  within 
reasonable  territorial  limits. 
6.  C0NTBAOT8  *=»116(1)— Agbeemsnt  Not  to 

Pbaotioe  MxDiontz!— VAunmr.  ■ 

Agreement  under  which  defendant  physician 
and  surgeon  was  to  relinquish  bis  business  in  a 
certain  dty  and  county  to  plaintiff,  although 
supplemented  by  an  agreement  for  a  nominal 
partnership,  because  of  fact  that  another  physi- 
cian had  located  in  the  city,  held  not  an  unlaw- 
ful conspiracy  in  restraint  of  trade ;  there  be- 
in?  no  undertaking  to  interfere  with  such  other 
physirian. 

6.  iRjTmonoiT  «a>tti(2)  —  REBTBAnraxro  Tio- 
i^Tioit  OF  GoHTKAcrr— Detbnse. 

In  sait  to  enjoin  defendant  physician  and 
surgeon  from  practicing  in  a  certain  county  in 
Tirfation  of  contract,  that  plaintiff  had  register- 
ed liis  certiflcata  of  authority  to  practice  with 
the  clerk  of  court,  instead  of  with  the  recorder 
of  the  county,  as  required  by  Code,  S  2580, 
would  be  no  defense. 

7.  PHT8ICIAN8  AND  Sttboeows  «=»5(4)— Rioht 

TO  PBACmOB— BVIBBirOK. 

A  propor  certificate  iasued  pursuant  to  Code, 
i  2576,  and  conferring  upon  one  "the  right  to 
practice  medicine  and  surgery,"  is  conclusive 
evidence  of  such  right. 

8.  iHJUWOnON  «S361(2)— ViOLATloir  OF  Cow- 

TEAOT  Not  to  Bnoaob  nr  Pkacticb. 

A  professional  practice  is  a  lawful  subject 
of  sale,  and  equity  will  protect  the  purchaser 
against  the  competition  of  a  seller,  who  has  con- 
tracted to  surrender  the  good  will  of  bis  bnsi- 
to  the  buyer. 


Appeal  friHa  District  Coart,  Orawford 
Cbnnty;  H.  EL  Bntt^ilson,  Judge. 

Action  In  eqalty  to  enjoin  the  defendant 
from  parsntng  the  practice  of  medicine  end 
surgery  In  Crawford  county,  Iowa.  Decree 
as  prayed,  and  defendant  appeals.    Affirmed. 

Ia.  H.  Salinger,  of  Carroll,  and  Clement  J. 
Weldi,  of  Deniaon,  for  appellant.  Conner 
ft  Powers,  of  Denison,  for  appellee. 

WEAVER,  J.  For  some  years  prior  to 
tbe  IStli  of  September,  1912,  the  defendant. 
Toon,  was  engaged  In  the  practice  of  medi- 
cine and  surgery  at  Dow  City,  in  Crawford 
conoty,  Iowa.  In  July,  1912,  the  plaintiff, 
a  young  ^an  who  was  a  graduate  of  the 
Medical  Dei)artment  of  the  Iowa  State  TJni- 
Terdty,  and  holder  of  a  certificate  of  due 
qnallflcation  from  the  state  board  of  medical 
examiners,  came  to  Dow  City  and  entered 
into  negotiations  with  Dr.  Toon  for  the  pur- 
chase of  the  latter's  business.  The  parties 
reached  an  oral  agreement  whereby.  In  con- 
sideration of  the  sum  of  $1,000  to  be  paid 
by  the  plalntUT,  part  down  and  remainder  in 
one  or  more  deferred  Installments,  the  de- 
fendant would  relinquish  his  business  to  the 
plaintlir  and  retire  from  the  practice  in  Craw- 
ford oonnty  for  a  iperlod  of  10  years.  As 
plalntur  would  not  be  ready  to  move  to  Dow 
City  before  the  following  September,  It  was 
also  agreed  that  defendant  should  continue 


his  practice  there  untU  plaintiff  arrived, 
and  for  a  p^lod  of  30  days  thereafter  woiild 
remain  with  plaintiff.  Introducing  him  to 
his  patrons  and  giving  such  proper  assist- 
ance as  he  could  In  getting  plaintiff  started 
In  the  practice  there.  At  the  time  of  the 
oral  agreement  plaintiff  paid  defendant  $100; 
It  being  understood  that  a  filrther  cash  pay- 
ment was  to  be  made  when  the  plaintiff 
arrived  In  September,  and  the  remainder  at 
a  later  date.  PUintlff  rea<Aed  Dow  City 
early  In  September,  but,  finding  that  another 
doctor  had  settled  there,  he  complained  to 
defendant  that  he  was  as  yet  without  <«iffi- 
dent  introduction  to  the  people  of  the  vldn- 
Itjr,  and  that  his  purdiase  of  defendant's 
business  was  not  likely  to  give  him  any  pro- 
portionate advantage  over  the  other  stranger 
comipetlng  for  local  patronage.  BV>r  the  pur- 
pose of  strengthening  plalntUTs  posltton  In 
this  respect,  and  to  enable  him.  if  practicable^ 
to  overcome  or  eliminate  the  unexpected  com- 
petition, the  parties  agreed  to  enter  into  a 
nominal  partnership  for  the  period  of  one 
year,  when  defendant  was  to  retire  from  the 
practice  in  that  county.  It  was  also  agreed 
that  plaintiff  would  pay  down  the  further 
sum  of  $200,  and  give  defendant  his  promis- 
sory note  for  $700,  due  In  one  year,  which 
sum,  with  the  $100  paid  in  Jtily,  made  up 
the  amount  of  the  wlginal  agceed  considera- 
tion. As  witnessing  this  agreement,  the 
parties  signed  a  contract  itrepared  and  writ- 
tea  by  the  defendant,  as  follows: 

•Itow  aty,  Iowa,  September  18,  1912. 

"I,  I*  B.  Toon,  party  of  the  first,  and  P. 
N.  Rowe,  party  of  the  second  part,  enter  into 
an  agreement  to  form  a  partnership'  for  the 
practice  of  medicine  and  surgery  .in  the  town 
of  Dow  City  and  vicinity  for  the  period  of 
one  year.  This  partnership  can  be  terminated 
sooner  by  mutual  consent.  At  the  expiration 
of  one  year  the  party  of  the  first  part  is  to  re- 
tire from  the  practice  of  medidne  and  surgery 
for  the  period  of  tei  years  in  Crawford  county. 
The  consideration  the  party  pf  the  second  part 
is  to  pay  the  party  of  the  first  part  is  $200 
cash  on  hand  and  promissory  note  for  $700, 
payable  one  year  from  date.  In  the  event  of 
failure  to  pay  this  not^  the  contract  is  null 
and  void  at  the  expiration  of  one  year  from 
date,  and  the  party  of  the  first  part  can  con- 
tinue the  practice  of  medicine  and  surgery  in 
the  town  <tt  Dow  City.  Either  party  can  have 
reasonable  vacation.  They  are  to  pay  equally 
in  the  livery  teams.  L.  B.  Toon. 

"F.  N.  Rowe." 

Plaintiff  and  defendant  continued 'for  a 
time  occupying  the  same  office  and  to  some 
extent  practldng  together,  and  apparently 
holding  themselves  out  as  partners;  but  there 
seems  to  have  been  no  division  of  earnings, 
each  collecting  and  retaining  the  income  de- 
rived fi'om  patients  to  whom  he  was  called. 
In  the  spring  of  1913,  and  before  the  year 
had  expired,  defendant  withdrew  from  Dow 
City  and  settled  in  Denison,  In  the  same 
county,  where  he  pursued  and  still  pursues 
the  practice  of  his  profession.  When  the 
note  given  by  plaintiff  was  about  to  fall  due, 
defendant  wrote  him,  giving  notice  he  would 
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ezjiect  payment  tbereof.  Plaintiff  answered, ' 
saying  that  defendant  liad  not  kept  his  agree- 
ment, and  that  he  (plaintiff)  did  not  propose 
to  bay  any  more  "blue  sky,"  pay  him  for  his 
practice,  and  "still  allow  him  to  remain  In 
the  territory  and  carry  on  his  practice."  To 
this  defendant  replied  that  defendant  could 
not  expect  him*  to  live  up  to  his  contract 
until  plaintiff  paid  the  note;  that  the  thing 
for  him  (plaintiff)  to  do  was  to  pay  the  note, 
and  he  would  then  be  in  position  to  enforce 
the  contract;  and  that  when  the  note  was 
paid  he  (defendant)  was  prepared  to  leave  the 
territory.  Oniereupon  plaintiff  paid  the  note 
In  full,  since  which  time  defendant  has  re- 
mained in  Crawford  county  and  continues  to 
practice  'his  profession  therein.  The  plain- 
tiff also  Introduced  evidence  tending  to  show 
that  the  defendant  is  insolvent  and  that 
a  judgment  against  him  for  damages  would  be 
uncollectible.  The  defendant  did  not  testify 
In  his  own  behalf,  nor  did  he  offer  any  other 
evidence  relating  to  the  negotiations  or  con- 
tract between  him  and  the  plaintiff.  On  this 
showing  the  trial  court  found  for  the  plain- 
tiff, as  we  have  already  indicated. 

Confining  onr  attention  to  Uie  points  ar- 
gued by  the  appellant  for  a  reversal,  they  are 
as  follows: 

[1, 2]  I.  That  the  contract  sued  upon  Is  un- 
reasonable and  oppressive  in  Its  restrictions, 
m  that  the  area  within  which  the  defendant 
Is  to  be  excluded  from  the  practice  of  medi- 
cine bears  no  jnst  relation  either  to  the  prac^ 
tlce  which  the  defendant  theretofore  enjoyed, 
or  to  the  practice  which  the  plaintiff  could 
reasonably  expect  to  acquire  or  obtain,  if 
left  free  fropi  competition  by  the  defendant 

That  equi^  will  refuse  its  aid  to  enforce  a 
clearly  unreasonable  or  oppressive  contract 
of  this  nature  may  be  admitted,  but  there  is 
nothing  upon  the  face  of  this  particular 
agreement  Indicating  that  It  is  unreasonable 
or  inequitable  In  any  respect  It  excludes  the 
defendant  from  practice  In  Crawford  county 
only.  All  the  rest  of  the  wide  world  Is  open 
to  him;  and  even  in  Crawford  county  the 
period  of  exclusion  is  limited  to  10  years. 
We  cannot  say  as  a  matter  of  law  that  the 
restriction,  either  as  to  territory  or  to  time, 
la  unreasonable.  It  Is  not  an  unheard  of  or 
very  unusual  thing  for  a  well-established 
physician  of  good  repute  to  enjoy  a  practice 
coextensive  with  lUs  county,  and  even  a 
young  physician,  whose  present  practice  Is 
comparatively  limited,  both  in  the  number  of 
his  patients  and  in  the  area  in  which  he  finds 
his  patrons,  may  yet  reasonably  hope,  if 
well  qualified,  to  extend  his  practice  much  be- 
yond the  Immediate  vicinity  of  his  oiUoe  or 
home.  The  contract  sued  upon  not  being  un- 
reasonable on  its  face,  plaintiff  was  not  re- 
quired to  negative  the  existence  of  possible 
conditions  rendering  it  void  or  voidable.  De- 
fendant offered  no  testimony  tending  to 
show  that  the  restraint  provided  for  by  his 
own  voluntary  agreement  wns  materially 
greater  than  was  necessary  for  the  protection 


of  the  plaintiff  in  the  enJo3nnent  of  the  fruits 
of  his  contract,  and  the  argument  that  such 
agreement  operates  oppressively,  or  in  a 
manner  to  offend  against  public  policy,  finds 
no  support  in  a  fair  and  candid  reading  of  the 
terms  agreed  upon  and  reduced  to  writing  by 
the  defendant  himself,  or  In  the  nature  or 
effect  of  the  prior  negotiations  leading  up  to 
it.  This  conclusion  has  the  support  of  the 
great  weight  of  authority,  as  Indicated  by 
the  precedents  to  which  we  shall  soon  refer. 
[3]  But  counsel  say  that,  while  tbere  Is  a 
class  of  contracts  by  whldt  the  seller  of  a 
business  may  validly  agree  to  reasonable  re- 
strictions against  his  re-entry  into  the  same 
business  In  competition  with  his  purchaser, 
yet  such  rule  is  not  available  to  defendant 
in  this  case,  because  the  defendant's  agree- 
ment not  to  continue  practice  In  Crawford 
county  "Is  not  incident  or  ancillary  to  any 
other  contract  of  lawful  pnrdiase  and  sale," 
but  Is  "no  more  than  a  bald  agreement  to 
pay  a  man  not  to  practice  Ms  profession  or 
exercise  his  trade."  If  we  understand  this 
somewhat  cryptic  statement,  it  is  to  the  ef- 
fect that  a  valid  contract  to  refrain  from  a 
lawful  business  or  occupation,  even  for  a 
limited  time  or  In  a  limited  territory,  can 
be  made  only  where  It  is  entered  Into  as  In- 
cident to  or  condition  of  the  sale  of  some- 
thing more  subatantlal  and  tangible  than  the 
sale  by  a  physician  of  his  professional  prac- 
tice. The  Inference  would  seem  to  be  that, 
unless  tlie  seller  is  disposing  of  some  tangible 
property,  like  an  office,  or  residence,  or  stock 
of  instruments,  medicines,  or  supplies,  used 
by  him  in  and  about  bis  business,  tbere  is 
nothing  to  support  the  so-called  ancillary 
agreement  to  retire  from  bis  practice  in  that 
neighborhood.  The  po8itl<m  so  taken  cannot 
be  successfully  maintained.  It  Is  true  It  is  a 
generally  recognized  rule  that  a  mere  agree- 
ment to  retire  and  refrain  from  a  given  bus- 
iness and  no  more,  is  of  no  validity,  and  to 
sustain  such  a  contract  It  must  appear  that 
the  agreement  was  made  in  support  of  some 
other  agreement — ordinarily  a  sale  or  trans- 
fer of  something  which  the  law  recognizes 
as  property  or  property  rights  which  may  be 
lawfully  bought  and  sold.  The  purpose  of 
such  auxiliary  agreement  is  the  protection  oC 
the  purchaser  In  the  benefit  of  his  contract 
against  competition  by  the  seller,  and  in 
many  instances  this  protection  is  a  matter  of 
prime  importance,  without  which  the  pur- 
chaser would  not  think  for  a  moment  of  in- 
vesting any  money  in  the  purchase  of  a  bus- 
iness. That  such  protection  for  the  pur- 
chaser of  a  professional  practice  may  be 
lawfully  contracted  for  is  thoroughly  well 
settled.  Holbrook  v.  Waters,  9  How.  Pr.  (N. 
Y.)  335;  Doty  v.  MarUn,  32  Mich.  462;  Pick- 
ett V.  Green,  120  Ind.  684,  22  N.  R  737;  Oil- 
man T.  Dwight,  79  Mass.  (13  Gray)  359, 
74  Am.  Dec.  634;  Cole  v.  Edwards,  93  Iowa, 
477,  61  N.  W.  940;  SmaUey  v.  Greene,  52 
Iowa,  241,  3  N.  W.  78,  35  Am.  Rep.  267 ;  Bunn 
V.  Gray,  4  East  190;  Xlmmerman  t.  Dever, 
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52  Mich.  34.  17  N.  W.  280,  60  Am.  Rep.  210; 
Cook  ▼.  Johnson,  47  Conn.  175,  36  Am.  Rep. 
64;  D wight  V.  Hamilton,  113  Mass.  175;  Brett 
V.  Ebel,  29  App.  Dlv.  256,  61  N.  Y.  Supp.  573; 
Gordon  v.  Mansfield,  84  Mo.  App.  367 ;  Wolff 
V.  Hlrschfeld,  23  Tex.  Civ.  App.  670,  57  S.  W. 
672;  Hoyt  v.  HoUy,  39  Conn.  326,  12  Am. 
Kep.  390;  Ryan  v.  Hamilton,  205  111.  191,  68 
N.  E.  781;  Tlchenor  v.  Newman,  186  111.  264, 
57  X.  E.  826;  Hauser  v.  Harding.  126  K.  C. 
2K}.  35  S.  EL  586. 

[4]  A  business  or  professional  good  will  may 
be  the  snbject  of  lawful  sole,  even  when  un- 
accompanied by  the  transfer  of  any  so-caUed 
basiness  plant  or  other  tangible  property. 
Brett  V.  Ebel,  29  App.  Div.  256,  81  N.  Y.  Supp. 
673.  Such,  also,  is  the  effect  of  our  own  hold- 
ing in  Rousb  r.  Oesman,  126  Iowa.  493,  102 
N.  W.  495,  where  it  is  said  in  substance  that, 
Willie  one  doing  business  as  a  real  estate 
agent  cannot  as  incident  to  a  sale  of  such 
business,  transfer  to  the  purchaser  his  au- 
thority as  an  agent,  or  vest  lilm  with  the 
right  to  act  for  the  seller's  principals  or 
patrons,  he  can,  by  selling  bis  business  and 
retiring  therefrom,  grant  to  the  purchaser  an 
opportunity  to  obtain  such  patrcmage  without 
the  handicap  of  bis  competition.  This,  we 
said,  is  a  valuable  right,  which  the  seller  can 
lawfully  transfer,  and  is  one  wliicb  the 
courts  will  protect  and  enforce.  It  is  too 
clear  for  argument  that  a  person  having  an 
established  practice  as  a  lawyer  or  physician 
may  sell  his  business,  and  by  binding  him- 
self to  refrain  from  all  competition  with  his 
pnrcluiser  for  a  reasonable  time,  and  within 
reasonable  territorial  limits,  be  can  vest  Ids 
purchaser  with  a  valuable  opportunity,  and 
that  such  an  agreement  is  not  to  be  oondemn- 
ed  or  avoided  as  without  consideration,  or 
as  being  forbidden  by  any  sound  principal  of 
public  policy.  True,  the  lawyer  cannot  (In 
tMs  way)  sell  liis  clients,  or  the  doctor  sell 
liis  patients,  or  their  individual  patronage. 
or  tbelr  Individual  good  will;  yet  he  can,  by 
sadi  sale  and  by  an  honest  observation  of  ills 
covenant  not  to  embarrass  his  purchaser  by 
oompetiHon,  confer  upon  him  a  real  advan- 
tage and  hasten  the  acqnisitlao  of  business 
by  liim  on  Iiis  own  account,  and  the  courts 
shonld  be  slow  to  establish  any  role  or  prece- 
dent by  whidi  any  person  can  make  a  pre- 
tense of  such  sale,  and,  having  received  the 
stipnlated  price  therefor,  immediately  re- 
pudlftte  Its  obligation  and  take  from  his  pnr- 
dbaser  the  sole  and  only  consideration  upon 
which  he  parted  with  his  money. 

II.  It  is  said  in  argument  that  upon  the 
piainttfTs  own  testimony  the  transaction  was 
not  the  parcliase  of  the  defendant's  business 
or  of  its  good  will,  but  a  mere  agreement  by 
the  defendant  to  leave  Crawford  county,  and 
tliat  snob  an  agreement  is  clearly  void.  The 
plaintiff  does  state  that  defendant  was  to 
leave  the  cotmty,  or  promised  to  leave,  ana 
that  he  paid  tl>e  money,  or  agreed  to  pay  It, 
in  consideration  of  such  promise  or  words  to 
that  effect.    It  Is  perfectly  manifest,  however, 


when  one  reads  all  of  plalntUTs  testimony  in 
the  light  of  the  undisputed  facts,  that,  wUle 
defendant  did  say  that  he  would  leave  the 
coimty.  It  was  only  another  form  of  expres- 
sion for  his  promised)  withdrawal  from  the 
practice  of  his  profession  in  the  county,  and 
it  is  with  this  thought  only  that  plaintiff 
makes  use  of  the  language  on  which  counsel 
seek  to  defeat  his  claim  to  relief.  Had  de- 
fendant remained  ini  the  county  and  with- 
drawn from  practice  therein,  as  he  agreed  to 
do,  plaintiff  would  have  bad  no  ground  for 
complaint,  and  we  may  safely  assume  that 
this  action  would  not  Iiave  been  brought 
Haldeman  v.  Simonton.  55  Iowa,  144,  7  N. 
W.  403. 

[6]  The  further  point  is  made  that  the  con- 
tract between  the  parties  and  the  payment  of 
money  was  in  pursuance  of  an  unlawful 
conspiracy  In  restraint  of  trade.  This  argu- 
ment is  based  upon  plaintiff's  testimony  that 
when  he  returned  to  Dow  CSty  to  complete 
the  deal  with  defendant,  and  found  tliat  an- 
other physician  had  settled  there,  the  agree- 
ment made  in  July  previous  was  modified,  or 
rather  was  supplemented,  by  the  agreement 
for  a  nominal  partnership,  and  for  defendant 
to  remain  at  Dow  City  a  wUle  longer,  to  in- 
troduce the  plaintiff  to  the  people  and  aid 
lilm  in  getting  started,  hoping  thereby  to 
head  off  competition  by  the  new  practitioner 
and  perhaps  to  induce  him  to  abandon  the 
field.  What  the  result  was  in  tliis  respect 
does  not  appear,  nor  is  it  nmterial.  The  part- 
nership, whatever  its  charocter  or  extent, 
was  abandoned  before  the  year  was  out.  and 
defendant  removed  to  Denison.  There  la 
nothing  In  the  agreement  of  an  unlawful 
character.  Q^ere  was  no  undertaking  to  in- 
terfere in  any  manner  with  the  business  or 
practice  of  the  physician  referred  to,  or  to 
reflect  upon  Iiis  diaracter  or  standing  or 
professional  capacity.  Plaintiff's  agreement 
to  pay  the  $1,000  had  t>een  made  two  mouths 
before  the  incident  above  mentioned,  and  the 
writing  made  In  September  was  no  more  than 
the  consummation  of  that  agreement  with 
the  added  arrangement  for  a  form  of  tempo- 
rary partnership.  It  affords  no  ground  for 
defense  against  the  plaintiff's  demand  for  a 
performance  of  the  contract 

[B]  III.  While  the  trial  was  in  progress  in 
the  district  court,  it  incidentally  appeared 
that,  although  plaintiff  had  been  duly  admit- 
ted to  the  practice  of  medicine  and  held  a 
proper  certificate  of  Ids  authority  to  practice 
from  the  Iowa  board  of  medical  examiners, 
he  had  mistakenly  filed  the  same  for  record 
with  the  clerk  of  the  court  for  Crawford 
county,  instead  of  with  the  recorder  of  the 
county,  as  the  statute  directs;  and  somewliat 
singularly  it  further  appeared  that  the  de- 
fendant Iiad  also  made  the  same  mistake, 
and  tliat  his  certificate  of  authority  to  prac- 
tice was  filed  in  the  clerk's  office,  and  not  in 
the  recorder's  office.  Upon  this  discovery  the 
plaintiff  at  onoe  filed  his  certificate  In  the 
proper    place;      Xbereupon    the    defendant 
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amended  bis  answer,  by  alleging  that  plain- 
tiff had  never  complied  with  the  statutes  of 
the  state  regulating  the  practice  of  medicine, 
and  that  because  thereof  the  court  should 
deny  him  any  relief  in  the  premises. 

[7]  We  think  there  is  no  merit  in  tUs  de- 
fense. The  plaintiff  was  concededly  a  duly 
qualified  i^ysiclan  and  siTrgeon.  He  held 
the  proper  certificate,  which  conferred  upon 
him  "the  right  to  practice  medicine  and  sur- 
gery," and  was  conclusire  evidence  of  such 
right.  Code,  (  2576.  It  Is  true  that  by  an- 
other section  (2580)  it  is  made  the  duty  of  the 
practitioner  to  file  his  certificate  for  record 
with  the  county  recorder,  and  by  failing  so 
to  do  he  becomes  chargeable  with  a  technical 
misdemeanor  In  entering  upon  the  practice, 
even  though  he  acted  in  good  faith  in  making 
his  filing  with  the  clerk;  and  it  is  true,  also, 
that  for  his  professional  services  while  the 
record  was  in  that  condition  he  could  not 
liave  enforced  collection  of  fees  or  compen- 
sation by  legal  proceedings.  Lynch  v.  Kath- 
mann,  163  N.  W.  408.  All  this  may  be  ad- 
mitted without  leading  to  the  conclusion  for 
which  appellant  contends.  At  the  time  when 
the  contract  was  made,  and  when  the  mcmey 
was  paid,  and  when  tills  action  was  begun, 
plaintiff,  as  we  have  t)efore  said,  was  a  duly 
admitted  and  duly  certified  practitioner  of 
raedlcin&  It  his  certificate  bad  not  been 
filed  of  record  in  the  proper  office,  he  was 
entitled  to  file  the  same  forthwith  and  enter 
upon  the  practice,  and  we  are  not  prepared 
to  say  that,  if  otherwise  qualified  to  practice, 
the  mere  fact  that  his  certificate  had  not 
been  recorded  in  the  county  would  be  suffi- 
cient ground  for  denying  him  relief  in  this 
action.  Let  us,  for  illustration,  suppose 
plaintiff  to  Iiave  beefi  a  newly  admitted  and 
properly  certified  physician,  who  came  to 
Dow  City  in  search  of  a  location  and  had 
entered  into  a  contract  for  the  purchase  of 
the  business  of  the  defendant,  and  In  consid- 
eration thereof  and  of  defendant's  ag^'eement 
to  forthwith  withdraw  from  the  practice 
plaintiff  paid  him  $1,000  in  moneor.  Let  us 
farther  suppose  that  plalntltTs  certificate 
had  not  yet  been  filed  for  record  anywhere, 
and  he  was  withholding  It  from  record  until 
he  had  secured  a  suitable  location.  Now,  if 
Immediately  upon  getting  plalntUTs  money 
in  his  pocket  defendant  bad  announced  his 
repudiation  of  all  obligation  to  comply  with 
his  agreement  and  his  purpose  to  continue  in 
the  practice,  would  it  have  been  incuml>ent 
upon  plaintiff  to  have  first  filed  his  certificate 
for  record  before  he  could  properly  begin  and 
maintain  a  suit  to  enjoin  defendant's  breach 
of  the  contract?  We  cannot  so  hold.  It  has 
been  held  In  a  not  very  dissimilar  case  that 
to  make  a  prima  facie  case  in  such  an  action 
it  Is  not  even  necessary  for  plaintiff  to  show 
his  possession  of  a  license  or  certlflente  from 
the  state  board  of  examiners.  TIchenor  v. 
Newman,  186  111.  264,  57  N.  E).  826. 

In  the  present  case  plaintiff  did  show  his 
admission  to  practice  and  a  proper  certifi- 


cate from  the  board  of  examiners,  and  this 
was  not  only  undisputed,  but  is  admitted  of 
record.  The  controversy  is  not  between 
physician  and  patient,  and  the  question  of 
recovery  of  fees  for  professional  services  is 
not  Involved.  The  contract  sued  upon  did 
not  contemplate  any  illegal  act  on  the  part 
of  either  party.  Defendant  had  the  legal 
right,  as  we  have  already  sho'wn,  to  sell  his 
practice,  and  plaintiff  had  the  legal  right  to 
buy  It.  Having  sold  his  practice,  and  receiv- 
ed Ills  pay  for  it,  it  does  not  lie  In  the  defend- 
ant's mouth  to  dedare  his  contract  void  be- 
cause plaintiff.  In  entering  upon  the  practice 
so  purchased,  mistakenly  filed  his  certificate 
in  the  wrong  office.  It  may  be  that  by  sudi 
mistake,  though  committed  without  conscious 
wrong,  plaintiff  technically  became  chargi 
able  with  a  misdemeanor,  and  rendered  him- 
self unable  to  enforce  by  law  the  collection  of 
fees  earned  before  the  mistake  was  correct- 
ed ;  but  from  the  outset  he  possessed  the  right 
to  correct  the  filing.  It  is  not  necessary  to 
consdder  or  decide  whether  such  delayed 
filing  would  for  any  purpose  be  considered 
as  nunc  pro  tunc;  It  Is  enough  to  say  that  no 
principle  of  law  or  equity  clothes  the  man 
who  sold  the  practice  with  the  right  to  vio- 
late his  contract  and  be  immune  against  an 
action  thereon  because  of  suc^  omission.  The 
same  court  which,  as  between  the  state 
and  plaintiff,  might  assess  the  latter  with  a 
penalty  for  his  mistake  will,  as  between  him 
and  the  defendant,  protect  him  In  his  right 
to  correct  the  mistake. 

(•]  IV.  Coiunsel  for  defense  declare  their 
"earnest  belief  that  the  time  will  come  when 
the  mere  fact  that  the  subject  of  any  such 
bargain  as  this  case  exhibits  Is  one  of  the 
professions,  will  vitiate  It,"  and  thtir  argu- 
ment In  large  part  consists  of  an  ingenious 
attempt,  not  alone  to  sustain  the  defense  in 
this  case,  but  to  undermine  and  discredit  the 
principle  on  which  the  doctrine  of  the  prec- 
edents Is  based.  This  Is  a  field  of  academic 
discussion  upon  which  we  do  not  care  to 
enter.  It  Is  enough  to  say  that,  wtiile  there 
baa  been  some  apparent  divergence,  and 
perhap6  some  inconsistencies,  in  the  practical 
application  of  the  rul^  to  particular  cases, 
there  is  no  substantial  conflict  anywhere 
upon  the  proposition  that  a  professional 
practice  Is  a  lawful  subject  of  sale,  and  that 
equity  will  protect  the  purdiaser  against  the 
competition  of  a  seller  who  has  contracted  to 
surrender  the  good  will  of  his  business  to  the 
buyer.  There  is  nothing  Inherently  vldous 
In  the  rule,  and  we  are  content  to  abide  by  it. 

In  closing  It  Is  proper  to  notice  counsel's 
appeal  to  the  court  to  uphold  the  high  ethi- 
cal standards  of  the  medical  profession  by 
denying  the  ^'plaintiff's  prayer  for  rdief. 
Touching  this  subject  they  say: 

"It  cannot  be  the  policy  of  the  state  to  en- 
courage or  permit  violations  of  the  ethics  of 
the  profession,  as  agreed  tipon  generally  by  the 
profession.  It  is  surely  the  policy  of  the  state 
to  discourage — if  not  to  forbid — practices  wluch 
tend  to  lower  the  standards  and  traditions  of 
the  profession." 
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This  pr(^>osiaoa  of  counsel  baa  our  com- 
plete and  cordial  acquiescence,  and  ao  far  as 
this  case  is  concerned  there  is  no  better  or 
more  appropriate  way  to  emphasize  our  oou- 
corrence  in  the  principle  they  contend  for 
than  to  ccxnpel  their  client  to  uphold  the 
standards  and  traditions  of  his  profession  by 
exhibiting  common  honesty  in  the  perform- 
ance of  his  contracts.  The  record  shows,  as 
we  have  seen,  that  the  appellant  voluntarily 
entered  Into  the  contract  to  sell  his  business 
and  to  refrain  from  further  practice  in  the 
county,  and  that  in  consideration  of  that 
agreement  he  demanded  and  received  $1,000. 
It  further  appears  without  dispute — ^indeed, 
he  admits  of  record — that  he  has  never  ceas- 
ed his  practice  in  the  county,  and  that,  whUe 
removing  to  another  town,  be  stiU  returns 
to  Dow  City  for  the  treatment  of  patients. 
For  this  open  and  flagrant  violation  of  his 
contract  he  offers  no  explanation  or  excuse, 
nor  does  he  return  or  offer  to  return  the 
money  paid  him,  but  asks  the  court  to  permit 
him.to  escape  with  It  on  the  theory  that  his 
agreement  was  stamped  with  illegality  to 
such  a  degree  that  plaintiff  ought  not  to  have 
any  relief,  miere  may  be  cases  in  which 
such  a  plea  is  sustainable,  but  this  is  not  one 
of  that  happily  infrequent  kind. 

The  decree  is  clearly  right,  and  it  is  af- 
firmed. 

PRESTON,  O.  J.,  and  GATNOB  and 
STEVENS,  JJ.,  concur. 


STATE  V.  CATER,     (No.  32U7.) 
(Supreme  Court  of  Iowa.     Oct.  18,  1918.) 

1.  Licenses  «=»  16(2)— Municipal  Obdirano- 
bs— "taansibnt  merchant." 

That  a  business  is  newly  established, ,  or 
its  proprietor  has  recently  come  to  the  city, 
or  is  a  stranger  whose  business  and  intention 
are  uoknown,  does  not  make  tiim  a  "transient 
merchant"  within  an  ordinance,  licensing  tran- 
sient merdumts. 

fEd.  Note.— For  other  definitions,  ■  see  Words 
and  Phrases,  Fint  and  Second  Series,  Transient 
Merchant.] 

2.  CBfiMnTAi,  Law  «=3390— Licenses  «=>1S(2) 
—  Mebchants  —  Intent  —  EviDitNCE  as  to 
Transienot— Admissibiijty. 

Whether  a  dealer  or  merchant  should  be 
classed  as  "transient"  depends  entirely  upon  the 
intention  with  which  his  business  is  eetablished 
and  carried  on,  and  such  intention  is  a  fact  to 
vhlch  he  may  testify. 

3.  Cbiminai.  Law  <e=»419,  420(1)— Tbawsient 
Merchants— Evidence— Heabsat. 

In  a  prosecution  for  violation  of  an  ordi- 
nance for  Ucensing  tiansirait  merchants,  it  was 
error  to  idmit  the  prosecuting  attorney's  tes- 
timony that  he  had  neard  from  others  In  other 
cities  that  the  company  owning  the  store*  in 
question  had  set  np  stores  in  those  places  and 
shortly  after  abandoned  them. 

4.  CBnoRAi.  Law  «=9421(1)  —  Heabsat  Evi- 
dence—iMabeet  Value. 

In  prosecution  of  an  alleged  itinerant  mer- 
chant, upon  an  issue  as  to  tlie  price  of  goods 
sold,  testimony  of  witnesses  as  to  market  value 
of   like   goods  was   inadmissible,   where   based 


solely  upon  what  they  had  been  recently  told 

by  others. 

5.  Licenses  «=342(4)— Transient  Mebchants 

— EJVIDENCE— ADMTBSIBILITT. 

In  a  trial  for  viiriation  of  an  ordinaace  to 
license  transient  merchants,  evidence  that  the 
merchant  was  selling  goods  at  higher  price  than 
other  merchants  held  inadmissible  to  prove  tran- 
siency. > 

6.  LlOENBBB  «3>7(l>  — TBANSONX  MEBOHANTB 

— Validitt  of  Oboihaucb.  > 
City  ordinance  for  licensing  transient  mer- 
chants is  valid  and  justifiable  to  insure  proper 
contribution  for  police  protection,  and  protect 
local  dealers  against  unfair  competitors  who 
escape  their  share  of  general  taxation. 

7.  Licenses  <s=342(4)— Municipal  Oboinanc- 
£s — Transient  Merchants  —  Burden  of 
Proof— Transeenct. 

In  prosecution  for  violation  of  an  ordinance 
licensing  transient  merchants,  the  burden  is  on 
the  prosecution  to  offer  proof  reasonably  tend- 
ing to  show  that  the  defendant  was  In  fact  a 
transient  merchant,  or  had  established  the  busi- 
ness for  temiMrary  purposes  only. 

A]K)eal  from  District  Court,  Linn  County; 
Milo  P.  Smith,  Judge. 

Upon  an  information  filed  in  the  superior 
court  of  Cedar  Rapids,  the  defendant  was 
couvicted  of  violating  a  certain  city  ordl- 
naoce.  From  the  judgment  entered  in  that 
proceeding  he  appealed  to  the  district  court, 
where  he  was  again  tried  and  again  convict- 
ed, and  he  brings  the  case  by  further  appeal 
to  thlB  court.  Reversed,  and  new  trial  or- 
dered. 

Trewin,  Simmons  &  Trewln,  of  Cedar  Rap- 
ids, for  appeUant.  O.  N.  Elliott,  City  Atty.. 
and  Frank  H.  Randall,  Asst.  City.  Atty., 
both  of  Cedar  Rapids,  for  the  State. 

WEAVER,  J.  The  ordinance,  with  viola- 
tion of  whidi  the  defendant  is  charged,  pro- 
vides as  follows :  * 

"Sec.  884.  Traruimt  MercAcmtf—Itiutr^n* 
Vendori.—IQ,  Transient  merchants  or  itinerant 
vendors  sh^  be  construed  to  mean  and  include 
all  persons,  principal  or  agent,  who  engage  in 
a  temporary  or  transient  merchandise  business 
in  the  city  of  Cedar  Rapids  and  including  those 
who,  for  the  purpose  of  carrying  on  such  busi- 
ness, hire,  lease,  or  occupy  any  Duilding,  struc- 
ture or  railroad  car  for  the  exhibition  and  sale 
of  such  goods,  wares  and  merchandise,  shall  pay 
a  license  fee  of  ten  (SIO.OO)  dollars  pec  day 
while  so  engaged  in  such  business." 

The  testimdny  tended  to  show  that  the  de- 
fendant entered  into  some  arrangement  with 
a  firm  or  business  house  known  us  C.  F.  Ad- 
ams Company,  having  its  principal  place  of 
business  at  Erie,  Fa.,  by  which  defendant 
undertook  to  sell  at  retail  in  the  city  of 
Cedar  Rapids  certain  classes  of  goods  fur- 
nished him  by  said  company.  Defendant  had 
long  been  a  resident  of  the  state,  and  in  Sep- 
tember, 1916,  came  to  Cedar  Rapids  for  the 
purpose  of  entering  the  described  business. 
He  rented  a  storeroom,  taking  a  lease  for  six 
months,  and  in  a  short  time  had  in  stock 
goods  received  from  the  Adams  Company  to 
the  amount  of  about  $4,500  and  employed  sev- 
eral assistants.    To  some  extent  personally. 
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but  largely  by  bis  clerks  or  assistants,  be 
canvassed  for  customers  by  visiting  people 
at  their  homes,  taking  orders  to  be  supplied 
from  bis  stock.  The  goods  consisted  largely 
of  rugs,  blankets,  silverware,  tea  sets,  vacu- 
um cleaners,  and  other  articles  and  conveni- 
ences for  household  and  domestic  use,  and 
his  sales  were  for  the  most  part  on  time  for 
payments  to  be-  made  In  comparatively  small 
amounts  to  a  collector  employed  for  that  pur- 
pose. The  compensation  of  the  defendant  as 
well  as  of  his  assistants  was  on  the  basis  of 
an  agreed  commission  on  sales  made.  This 
business  the  appellant  continued  at  the  same 
place  until  arrested  November  13,  1916, 
charged  with  a  violation  of  the  ordinance. 
The  goods  were  not  removed  from  Cedar 
Rapids  and  were  there  assessed  for  taxation 
In  January,  1917,  at  $3,538  and  book  accounts 
at  12,000. 

The  defendant  on  being  brought  before  the 
superior  court  entered  a  plea  of  not  guilty, 
was  tried,  found  guilty,  and  adjudged  to  pay 
a  line.  From  this  Judgment  he  appealed  to 
the  district  court,  where  ho  was  again  tried 
and  again  convicted  and  fined.  At  the  open- 
ing of  the  trial  objection  was  raised  by  his 
counsel  that  the  information  on  which  he  was 
prosecuted  falls  to  charge  any  offense  and 
that  the  ordinance  In  question  Is  unconsti- 
tutional. The  objection  was  overruled,  and 
this  ruling  is  assigned  for  error. 

On  the  trial  several  witnesses  for  the  pros- 
ecution testified  to  the  nature  of  defendant's 
stock  of  goods  and  of  his  manner  of  doing 
business  substantially  as  we  have  already 
stated.  The  evidence  also  tended  to  show 
that  the  business  done  amounted  to  about 
$1,000  per  week.  The  assistant  city  attorney 
testifled'as  a  witness  and  over  the  objection 
of  defendant  was  allowed  to  state  that  he 
had  visited  the  cities  of  Waterloo  and  Sioux 
City,  and  that  at  each  place  he  learned  that 
C.  F.  Adams  &  Co.  had  at  one  time  conducted 
a  business  there,  but  after  a  period  of  some 
months  had  ceased.  While  the  witness  states 
that  he  obtained  his  information  by  investi- 
gation, there  is  no  showing  of  any  kind  from 
whom  the  information  was  received  or  that 
he  was  able  of  his  own  knowledge  to  speak 
of  the  matters  so  testified  to  by  him.  One 
of  the  persons  who  had  served  the  defendant 
as  an  assistant  or  clerk  was  called  and  iden- 
tified a  certain  catalogue  of  goods  and  prices 
as  being  one  used  in  defaidant's  business. 
Other  witnesses  who  are  resident  merchants 
of  Cedar  Rapids  were  then  examined,  and, 
having  their  attention  called  to  the  catalogue 
prices  of  various  articles,  were  permitted  to 
state  the  fair  market  value  of  the  same  In 
Cedar  Rapids  In  November,  1916.  This  tes- 
timony was  objected  to  at  each  step,  but  was 
admitted.  It  tended  to  show  that  the  cata- 
logue prices  on  some  of  the  goods  were  ma- 
terially greater  than  the  market  value  fixed 
by  the  witnesses.  To  Illustrate  what  was  al- 
lowed to  pass  aa  evidence,  It  may  be  said 


that,  where  the  catalogue  marked  the  prices 
of  certain  rugs  at  from  $4.50  to  $44,  a  mer- 
chant witness  placed  their  values  at  from 
$3.25  to  $36;  and  blankets  catalogued  at 
from  $7.50  to  $11  were  estimated  by  him  at 
$6.25  to  $8.75;  also,  that  curtains  catalogued 
at  $9  were  of  the  fair  retail  value  of  $7.50. 
On  cross-examination  this  witness  said  (we 
quote  from  the  abstract^  as  follows: 

"I  have  bad  no  experience  about  selling 
through  solicitors  for  payments  in  small  Install- 
ments. I  do  not  know  anything  about  the 
wringers  on  page  5  of  the  catalogue.  I  do  not 
know  the  carpet  sweepers  marked  'Adams.'  We 
do  not  have  them.  Tue  prices  I  quoted  on  these 
goods  were  substantially  cash  prices,  and  not  to 
sell  by  solicitors  on  small  weekly  payments. 
I  do  not  mean  to  say  that  all  rugs  of  the 
same  size  put  oat  under  the  brand  Axmlnster 
are  the  same  quality.  I  cannot  tell  much  about 
rugs,  because  that  is  not  in  my  department. 
The  prices  I  testified  to  were  furnished  by  our 
rug  man.  I  got  my  information  from  him. 
Mr.  Trewin:  I  move  to  strike  out  the  testi- 
mony of  this  witness  in  reference  to  the  prices 
of  rugs  because  he  says  he  don't  know  person- 
ally anything  about  it,  and  what  he  says  is 
hearsay  and  secondhand.  The  Court :  Where 
did  you  get  your  iaformation  from?  A.  From 
the  rug  manager  in  the  rug  department.  That 
is,  the  man  that  buys  all  these  and  marks 
them.  The  Court:  Motion  overruled.  (De- 
fendant excepts.)  A.  The  man  down  there  put 
the  prices  of  these  rugs  on  paper  and  I  read 
the  paper,  and  that  is  all  I  know  about  the 
rugs.  I  do  not  know  whether  the  quality  of 
the  rugs  in  our  store  is  the  same  as  the  quality 
of  the  rugs  in  the  catalogue.  I  have  no  per- 
sonal knowledge  about  the  quality  of  the  rugs 
and  none  that  they  are  the  same  as  those  in 
the  catalogue.  All  I  know  is  about  the  list. 
Mr.  Trewin:  Now  I  again  move  to  strike  out 
all  this  witness'  testimony  about  these  rugs 
as  beinK  hearsay,  and  secondary  and  incompe- 
tent. The  Court:  The  same  ruling,  (pefcnd- 
ant  excepts.)  A.  My  line  in  the  store  is  china 
and  glassware.  I  have  no  personal  knowledge 
about  curtains  that  I  testified  to,  as  to  prices 
and  values.  I  got  that  from  our  buyer  in  the 
curtain  department.  I  am  not  testifying  from 
personal  knowledge.  The  same  is  true  about 
the  couches.  (Defendant  moves  to  strike  out 
the  testimony  of  the  witness  in  regard  to  the 
couches,  as  being  incompetent,  irrelevant,  and 
immaterial.  Motion  overruled.  Defendant  ex- 
cepts.) I  got  my  information  about  blankets 
from  our  blanket  man.  I  made  no  personal 
comparison.  What  I  have  testified  to  is  what 
he  told  me.  I  brought  the  list  to  court  and 
testified  from  it.  The  same  is  true  of  the  com- 
forts. I  have  no  pergonal  knowledge  about 
the  wholesale  cost  of  these  things  except  wring- 
ers and  silverware.  (The  defendant  moves  to 
strike  out. all  the  testimony  of  this  witness  in 
reference  to  blankets,  comforts,  etc.,  because  his 
testimony  shows  that  he  has  no  personal  knowl- 
edge of  the  matter  and  his  testimony  is  hear- 
say.) The  C!ourt:  Overruled.  (Defendant  ex- 
cepts.)" 

Much  of  the  record  Is  given  ovpr  to  tes- 
timony of  this  same  general  character, 
though  some  of  the  witnesses  claim  to  testify 
from  their  own  personal  knowledge  as  to 
values. 

On  the  part  of  defendant,  one  Mitchell, 
manager  of  the  Omaha  branch  of  C.  F.  Ad- 
ams &  Co's  business  in  the  territory  includ- 
ing Cedar  Rapids,  testified  that  he  caused 
the  Cedar  Rapids*  branch  to  be  established 
in  charge  of  the  defendant  in  September, 
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1916,  and  from  tbat  date  he  continued  to  ship 
goods  to  defendant  Until  he  was  arrested  in 
this  proceeding.  He  also  said  he  established 
a  branch  In  Waterloo,  which  continued  about 
ten  months,  when  It  was  closed  or  suspended 
on  account  of  the  resignation  of  the  locbl 
manager  and  that  he  (witness)  was  then  look- 
ing for  another.  In  Sioux  Olty  In  the  year 
1915  he  established  another  branch  which 
'was  still  in  operation  at  the  time  of  the  trial. 
There  was  still  another  branch  In  Des  Moines 
which  had  then  been  running  over  a  year, 
also  branches  In  still  other  cities.  From  Ms 
further  examination  we  quote  from  the  ab- 
stract the  following: 

"Q.  Do  you  lave,  Mr.  Mitchell,  any  Intention 
of  discontinuing  the  business  of  C.  F.  Adams 
ft  Co.  in  Cedar  Rapids  if  you  are  permitted  to 
go  on  here?  (Objected  to  as  incompetent,  ir- 
relevant, and  Immaterial,  and  calling  for  the 
opinion  and  conclusion  of  the  witness,  and 
calling  for  his  mental  operations  as  to  bis  in- 
tentions.) The  Conrt:  Sustained.  (Defendant 
excepts.)  Q.  You  may  state  whether  it  is  the 
general  custom  and  jpractJce  of  O.  F.  Adams 
&  Co.  in  cities  like  Cedar  Ba]Ms  and  Water- 
loo. Sioux  City,  and  Des  Moines,  after  they 
establish  a  business  there,  to  maintain  it  per- 
manently. (Same  ruling.)  •  •  *  Q.  Do  you 
know  whether  this  stock  has  remained  in  Cedar 
Hapids  since  Mr.  Cater  was  arrested,  and  is 
still  there?  Mr.  Elliott:  Objected  to  as  being 
incompetent,  irrelevant,  and  immaterial.  The 
Court:  Sustained.  (Defendant  excepts.)  Mr. 
Trewln:  They  brought  evervthlng  down  to 
date  about  their  business  in  Sioux  City.  Thi 
Conrt:  I  don't  care  to  hear  any  arguments. 
(Defendant  excepts.)" 

The  defendant  also  testified  in  his  own  be- 
half, and,  after  telling  of  coming  to  Cedar 
Rapids  from  hia  former  home  to  take  charge 
of  this  business,  he  was  asked  by  his  coun- 
sel: 

"Q.  When  you  came  to  Cedar  Rapids,  you 
may  state  whether  or  not  after  gettini!  your 
business  established  it  was  your  intention  to 
bring  your  family  to  Uve  in  Cedar  Rapids.  Mr. 
Elliott:  Objected  to  as  uioDmpet(mt,  irrele- 
vant.  and  immaterial,  calling  for  the  mental 
operation  and  conclusion  of  the  witness.  The 
Osnrt:  Sustained.  (Defendaat  excepts.)  Mr. 
Trewin:  I  think  I  nave  scnne  authorities  oA 
tbat.  The  Court: .  Tbat  is  calling  for  the  ex- 
pression of  his  intentions.  I  don't  care  for  any 
argument  on  It;  it  is  too  plain.  •  •  •  Q. 
When  you  started  this  business  in  Cedar  Rap> 
ids.  dill  you  intend  to  continue  in  it  permanent- 
ly? Mr.  Elliott:  Objected  to  as  being  inoom- 
petoit,  irrelevant,  and  Immaterial,  and  calling 
tor  the  mental  operation  of  tlte  fature  iaten* 
tions  of  the  witness.  The  Court:  That  is  sus- 
tained. (Defendant  excepts.)  Q.  When  you 
opened  up  this  business,  did  yon  have  any  other 
plan  tlian  to  continue  in  it  permanently?  (Same 
objection;  same  ruling  ana  exception.)  f  *  * 
Q.  If  permitted,  will  you  continue  your  busi- 
ness in  Cedar  Rapids?  Mr.  Elliott:  Objected 
to  as  incompetent,  irrelevanli,  and  immaterial, 
calling  for  the  after  intention  of  the  witness 
and  his  mental  operation.  The  Court:  Sustain- 
ed.   (Defendant  excepts.)" 

There  are  other  questions  raised  upon  the 
admission  and  rejection  of  evidence,  but  we 
have  spoken  of  sufficient  to  indicate  that  the 
Judgment  beloyr  cannot  stand,  aad  a  new 
trial  must  be  ordered. 

[1, 2]  That  the  city  has  power  to  impose  a 
license  cbarge  upoo  tianaient  merchants  la 


to  be  conceded,  aild  that  on*  who  U  a  trari- 
sierit  dealer  In  fact  cftnnot  avoid  liability  un" 
der  the  ordinance  by  the  expedient  of  carry* 
ing  on  his  temporary  business  in  a  building 
or  car  or  other  structure  Is  alSo  time.  But 
the  mere  fact  that  a  given  business  Is  newly 
established,  or  has  been  carried  on  but  a 
short  time,  or  that  the  proprietor  has  but 
recently  come  to  the  city  or  town,  or  Is  a 
stranger  whose  purpose  aUd  Intention  are  un- 
known, affords  neither  reason  nor  justifica- 
tion for  holding  him  to  be  a  transient.  The 
dty,  no  less  than  the  country,  Is  open  to  the 
enterprise  of  every  man  who  believes  It  af- 
fords him  opporttmlty  to  carry  on  a  lawful 
business,  and  If  he  establishes  himself  there- 
in  with  the  intent  there  to  remain  and  build 
up  and  carry  on  such  business  he  is  entitled 
to  do  80  on  equal  terms  with  others  who  are 
already  there.  Whether  a  dealer  or  mer- 
chant is  to  be  classed  as  a  transient  depends 
entirely  upoft  the  intention  with  which  his 
business  Is  estabBsAied  and  carried  on,  and 
that  Intention  is  a  fact  to  whi<*  he  may  tes- 
tify if  such  fact  becomes  a  matter  of  Judicial 
Inquiry.  Where  the  liability  oif  a  party  de- 
pends upon  the  Intent  with  which  the  act 
was  done,  and  not  upon  the  act  independent- 
ly of  the  Intention,  he  may  testify  to  what 
his  Intention  in  fact  was.  ''  Goodfellow  v. 
Rlggs,  88  Iowa,  540,  55  N.  W.  319;  Bank  r. 
Coffman,  101  Iowa,  694,  70  N.  W.  693 ;  Coun- 
selman  v.  Relchart,  103  Iowa,  430,  72  N.  W. 
490;  Zimmerman  v.  Brannon,  103  Iowa,  144, 
72  N.  W.  439;  HarrlsMi  v.  McKlm,  18  Iowa, 
485 ;  Bank  v.  Jordan,  1^9  Iowa,  499,  117  N. 
W.  758;  Larson  v.  Thoma,  143  Iowa,  338. 121 
N.  W.  lOSd;  Learned  v.  Byd^r,  61  Barb.  (N. 
T.)  552;  1  Wlgmore's  Ev.  {  581.  See,  also, 
precedents  collected  In  note  to  Jarrell  v. 
Young  (Md.)  23  L.  R.  A.  (N.  S.)  373.  and  In 
7  Ency.  of  Ev.  p.  596.  Indeed,  this  has  been 
the  practically  universal  holding  of  all  courts 
ever  since  the  abandonment  of  the  rule  by 
which  the  Interest  of  a  witness  disqualified 
him  to  testify.  The  question  as  it  arises 
in  this  case  is  In  its  nature  and  effect  quite 
like  that  which  must  be  considered  where  in- 
quiry is  to  be  made  concerning  a  person's 
legal  residence.  In  cases  of  that  kind  the 
conclusion  to  be  reached  is  peculiarly  depend- 
ent on  proof  of  the  person's  intention,  aud 
we  think  no  case  cam  be  found  where  It  Is 
held  that  such  person  Is  Incompetent  to  tes- 
tify to  the  Intent  with  which  he  changed  his 
home  or  place  of  business,  or  made  a  settle- 
ment in  any  given  location. 

[3, 4]  The  trial  court  therefore  erred  In 
ruling  out  defendant's  testimony  with  ref- 
erence to  the  purpose  and  intention  with 
which  he  went  to  Cedar  Rapids  and  took 
charge  of  the  business,  and  of  his  purpose  to 
continue  the  business  there.  It  was  also 
error  to  admit  the  testimony  of  the  prosecut- 
ing attorney  concerning  what  he  learned  or 
heard  from  others  in  Waterloo  or  SIous  City 
In  regard  to  the  buslneas  history  of  O.  F. 
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Adams  ft  Go.  in  those  towns,  as  well  as  In 
admitting  the  testlmonjr  of  a  merchant  wit- 
ness comparing  the  defendant's  catalogue 
prlc^  with  the  market  valne  of  like  goods 
sold  by  other  dealers,  and  very  especially  In 
admitting  such  testimony  by  witnesses  who 
admittedly  knew  nothing  of  the  values  ex- 
cept what  they  had  recently  been  told  by 
others. 

[S-7]  It  Is  quite  difficult  to  understand  np- 
on  what  theory  testimony  was  offered  or  ad- 
mitted to  show  that  defendant  sold  his  goods 
at  higher  prices  than  the  merchants  of  the 
city  who  had  been  longer  established  in  busi- 
ness. Had  it  appeared  that  he  was  selling 
at  prices  which  were  materially  below  the 
market  value  of  the  goods,  it  might  perhaps 
Justify  a  sospidon  that  his  location  in  the 
city  was  not  intended  to  be  permanent  and 
that  he  was  pushing  the  sale  of  the  stock 
preparatory  to  an  early  closing  out;  but  no 
such  inference  can  fairly  be  drawn  from  the 
fact  that  he  did  not  undertake  to  undersell 
other  merchants  handling  similar  lines  of 
merchandise.  Nor  Is  it  a  very  material  con- 
sideration that  in  doing  this  business  de- 
fendant represented  a  mercantile  firm  having 
its  home  and  headquarters  in  another  state. 
It  Is  a  matter  of  cooitmon  knowledge  that 
the  "chain  store"  system  is  a'  very  large  and 
important  factor  In  the  retailing  of  merchan- 
dise. It  is  by  no  means  uncommon  for  a  sin- 
gle great  merchant  or  corporation  to  estab- 
lish branch  stores  in  nearly  every  city  and 
town  of  considerable  size  throughout  the 
land  and  enter  into  very  active  competition 
with  other  merchants  in  their  several  lines; 
but,  so  far  as  we  are  aware,  no  court  has 
undertaken  to  hold  It  competent  for  the  ma- 
nlcipality  to  put  them  under  the  ban  or  hand- 
icap of  a  license  not  required  by  merchants 
generally.  The  usual  justification  offered  for 
the  Imposition  of  a  license  upon  transient 
merchants  is  to  insure  proper  contribution 
from  such  merchants  for  police  protection 
and  to  protect  local  dealers  against  unfair 
competition  by  transient  dealers  who  come 
and  go  so  quickly  as  to  escape  their  share  of 
general  taxation  in  the  community,  and  it 
may  be  admitted  that  the  reasons  so  advanc- 
ed are  sound  and  that  reasonable  license 
fees  so  exacted  can  well  be  upheld.  But  the 
burden  was  on  the  prosecution  to  offer  proof 
reasonably  tending  to  show  that  defendant 
was  in  fact  a  transient  merchant,  or,  in  oth- 
er words,  that  he,  or  Adams  &  Ck>.,  whom  he 
represented,  bad  established  the  business  In 
Cedar  jRapids  for  temporary  purposes  only. 
There  is  no  presumption  that  such  was  the 
defendant's  intent,  and  we  look  through  the 
record  in  vain  to  find  proof  of  any  circum- 
stance necessarily  tending  to  establish  it 
No  witness  for  the  prosecution  testified  and 
none  could  testify  to  such  intent;  and  the 
defendant,  the  only  person  having  knowl- 
edge of  the  truth  in  that  respect,  was  denied 


the  right  to  tell  it  to  Qia  jury.  Upon  the 
showing  made  for  the  city,  it  was  prolwbly 
not  necessary  for  defendant  to  offer  any  tes- 
timony in  his  own  behalf;  but,  U  the  trial 
court  thought  otherwise  and  proposed  to  send 
the  case  to  the  Jury,  defendant  was,  as  we 
have  already  said,  competent  to  testify  to  the 
fact  as  he  claimed  It  to  be. 

We  do  not  at  this  time  pass  upon  the  ap- 
pellant's contention  as  to  the  validity  of  the 
ordinance  with  violation  of  which  he  is  charg- 
ed. The  other  exceptions  which  we  have 
considered  are  sufficient  for  the  disposition 
of  the  appeal,  and  it  is  more  than  likely 
thot  upon  the  retrial  no  occasion  will  arise 
for  entering  upon  any  questldh  of  constitu- 
tional rights  or  limitations. 

For  the  reasons  we  have  stated,  the  judg- 
ment below  is  reversed,  and  a  new  trial  or- 
dered. 

Beversed. 

PRESTON,  C.  J,  and  GAXNOE  and  STE- 
VENS, JJ.,  concur. 


NEW  HAMPSHIKE  FIBB  INS.  CO.  v.  UT- 

TEBBACK,  District  Judge,  et  al. 

(No.  3262S.) 

(Supreme  Court  of  Iowa.     Oct  18,  1918.) 

1.  Insubanci!  «=»627(2)— FoHKiaif  Company 
— Pbocbss. 

Where  foreign  insurance  corporation  filed 
its  consent  with  insurance  commissioner  to 
service  of  original  notice  upon  him  in  its  behalf, 
he  became  its  agent  for  that  purpose. 

2.  Venub  *5»46— Suit  bbouoht  in  Wbonq 
County— Motion  to  Tbansfeb. 

Where  foreign  corporation,  having  insured 
plaintiff's  property  in  one  county  where  loss 
occurred,  was  sued  in  another  county  after 
service  therein  upon  the  insurance  commis- 
sioner, whom  it  had  made  its  agent  for  that 
purpose,  its  remedy  was,  under  Code,  §  3504, 
to  move  for  a  transfer  to  the  county  where 
the  contract  was  made  and  the  loss  occurred. 

Certiorari  to  District  Court,  Polk  County; 
Hubert  Utterback,  Judge. 

Certiorari  proceedings  to  the  district  court 
of  Polk  county.  Buling  of  defendant  af- 
firmed. 

Stipp,  Perry,  Bannister  &  Starzinger,  of 
Des  MoUkes,  and  O.  M.  Slaymaker,  of  Osceo- 
la, for  plaintiff.  Cosson  &  Francis,  of  Des 
M(dnes,  for  defendants. 

STEVENS,  J.  The  defendant,  a  nonresi- 
dent insurance  corporation,  in  an  action 
brought  against  it  by  B.  B.  Frick  in  Polk 
county  for  loss  occurring  In  Clarke  county, 
where  the  policy  was  Issued,  where  the  loss 
occurred,  and  where  plaintiff  at  the  time 
resided,  appeared  for  the  sole  purpose  of 
challenging  the  jurisdiction  of  the  court,  un- 
der the  provisions  of  section  3541,  Supple- 
ment. The  motion  to  quash  the  service  and 
dismiss  plaintitTs  petition  was  overruled, 
and  time  given  it  in  which  to  plead.     The 
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grounds  of  defendant's  motion  are  as  fol- 
lows: 

"(1)  That  no  notice  of  the  commencement  of 
this  action  has  been  served  on  the  defendant  as 
required  by  law. 

"(2)  That  the  defendant  in  the  case  is  *  fire 
issnrance  company,  organized  and  incorporated 
under  the  laws  of  uie  state  of  New  Hampshire, 
and  is  not  incorporated  under  the  laws  of  the 
state  of  Iowa. 

"That  such  defendant  does  not  and  never  did 
have  its  principal  place  of  business  in  Polk 
county,  Iowa,  and  the  contract  of  insurance 
sued  on  in  this  case  was  made  and  the  loss 
claimed  on  occurred  in  Clarke  county,  Iowa." 

The  original  notice  was  served  upon  the 
commissioner  of  Insurance  in  Polk  county. 
W'Mle  the  argument  of  counsel  covers  a 
mudi  wider  range,  the  sole  question  pre- 
sented for  our  decision  is:  Did  the  district 
court  of  Polk  county  acquire  jurisdiction  of 
the  defendant  by  service  of  original  notice 
upon  the  Insurance  commissioner?  It  is  not 
claimed  that  sucli  commissioner  Is  not  a 
proper  person  upon  whom  service  thereof 
could  be  made,  but  it  Is  the  contention  of 
counsel  for  plaintiff  that  suit  could  only  he 
brought  against  the  insurance  corporation 
in  one  of  the  counties  designated  by  sections 
S199  or  3500  of  the  Code. 

ni  Foreign  insurance  corporations,  before 
commencing  tnisiness  In  this  state  must  com- 
ply with  the  following  provisions  of  section 
1722  of  the  Code: 

"Any  foreign  company  desiring  to  transact 
the  business  of  insurance  under  this  chaptpr, 
by  an  agent  or  agents  in  the  state,  shall  file 
irith  the  auditor  of  state  a  written  instrument, 
duly  signed  and  sealed,  authorizing  such  auditor 
to  acknowledge  service  of  notice  or  process  for 
and  in  behalf  of  such  company  in  tliis  state,  and 
consenting  that  service  of  notice  or  process 
may  be  made  npon  the  auditor  of  state,  and 
when  so  made  sliall  be  taken  and  held  as  valid 
as  if  served  npon  the  company  according  to  the 
laws  of  this  or  any  ottier  state,  and  waiving  all 
claim  or  right  or  error  by  reason  of  such  ac- 
knowledgment of  service." 

Since  the  enactment  ot  the  alxyve  section, 
the  Ijegislature  has  created  a  separate  in- 
surance department,  the  chief  oflBcer  of  which 
is  styled  the  commlsBioner  of  Insurance.  We 
gather  from  the  argument  of  counsel  that 
some  time  prior  to  the  service  of  the  notice 
in  question  plaintiff  filed  a  written  Instru- 
ment in  the  office  of  tlie  insurance  commls- 
tAoner,  consenting  that  service  of  original 
notice  may  he  ma^  upon  him.  He  therelxy 
became  the  agent  of  plaintiff  for  that  pur- 
pose. Greaves  ▼.  Posner  et  al.,  HI  Iowa, 
«51,  82  N.  W.  1022. 
[21  Section  3S04  of  the  Code  provides  that : 
"If  an  action  is  brought  in  a  wrong  county,  it 
may  there  be  prosecuted  to  a  termination,  unless 
the  defendant,  before  answer,  demands  a  change 
of  place  of  trial  to  the  proper  county,  in  which 
case  tlie  court  shall  order  the  same  at  the  cost 
of  the  plaintiff." 

If  fbe  defendant  was  a  leeldent  of  Oils 
state,  and  sued  in  the  wrong  county.  Its  rem- 
edy would  be  to  more  for  a  transfer  to  the 
iwoper  county  lot  trial.    We  perceive  no  rea- 


son why  a  different  mle  should  t>e  applied 
In  the  present  case.  If  suit  can  only  tie  le- 
gally prosecuted  in  a  certain  county,  or  conn- 
ties,  against  a  nonresident  insurance  corpo- 
ration, it  should  have,  and  under  the  stat- 
ute has,  the  same  ri^t  to  Iiave  the  trial 
thereof  transferred  to  the  proper  county  as 
a  resident  of  this  state  would  have,  if  suit 
were  brought  against  him  in  the  wrong  coun- 
ty. It  Is  conceded  by  counsel  for  defendant 
that  the  policy  in  suit  was  issued  by  a  local 
agency  in  Clarke  county,  where  the  property 
was  ^tuated,  and  of  which  plaintiff  was  at 
the  time  a  resident.  Whether  suit  should 
have  been  brought  in  Clarke  county,  or 
whether  same  may  be  maintained  in  Polk 
coimty,  are  questions  not  before  us  for  de- 
termination. The  district  court  of  Polk 
county  acquired  Jurisdiction  of  the  defend- 
ant by  service  of  original  notice  upon  the 
plaintiff's  agent,  appointed  for  that  purpose, 
and  if  in  the  wrong  county  defendant  before 
answer  may  have  same  transferred  to  the 
proper  county. 

It  fbllows  that  the  ruling  of  the  defendant 
is  affirmed. 

PRESTON,  C.  J.;  and  WEAVER  and  GAX- 
NOR,  JJ.,  concur. 


JOHNSON  et  al.  v.  MOORB  et  tl 
(N(j.  32229.) 

(Supreme  Court  of  Iowa.     Oct.  18,  1918.) 

1.  Bastabos  «=>&— Recoonition  bt  Fatbeb 
—Evidence. 

In  a  partition  suit  brought  by  plaintiff  as 
the  illegitimate  child  of  a  former  owner  of  the 
property,  evidence  held  not  to  show  such  gen- 
eral and  notorious  recognition  of  plaintiff  as 
his  child  by  tlie  owner  during  his  lifetime  as 
is  required  by  Code  1897,  i  3385. 

2.  Deeds    «3>19l(6)  — Dkutebt  — PBEsimp- 
noN. 

Delivery  of  a  deed  is  presumed  from  the 
voluntary  execution  and  recording  of  the  in- 
strument. 

3.  Dkkds    «=»194(4)— Acoeftancb— Prbsuuf- 
noHB. 

Acesptance  of  a  conveyance  by  the  grantees 
therein  may  be  presumed  from  the  beneficial 
interests  conveyed. 

Appeal  from  District  Court,  Taylor  Coun- 
ty;  H,  K.  Evans,  Judge. 

Suit  in  equity  for  the  partition  of  real  es- 
tate. I'laiutiff  alleged  in  her  petition  that 
she  is  the  illegitimate  child  of  deceased  and 
entitled  to'  share  In  his  estate.  The  facts 
are  stated  in  the  opinion.  The  court  dis- 
missed plaintiff's  petition.  She  appeals.  Af- 
flrmed. 

SerweU,  Elgin  &  Howell,  ot  CentsrvlUe,  and 
H.  P.  Jaqua,  of  Bedford,  for  appellants. 
FUdc  &  Flick,  of  Bedford,  for  aKteUees. 

STEVENS.  J.  Plaintiff,  Virginia  M.  John- 
son, claims  that  she  was  I>om  in  Davis  conn- 
ty,  Iowa,  December  30,  1858,  as  the  Olegiti- 
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mate  child  of  Margaret  Hopkins  and  D.  W. 
Moore  deceased.  Henry  Johnson  Is  her  bus- 
band.  E.  W.  Moore  left  Davis  county  prior  to 
the  birtb  of  plalntUI,  and  settled  in  Taylor 
county,  where  he  resided  continuously  until 
his  death  In  October,  1916.  Margaret  Hop- 
kins married  one  Aaron  Jesse  Strunk  about 
six  months  after  the  birth  of  plaintiff. 

Prior  to  Feteuary  19,  1906,  B.  W.  Moore 
was  the  owner  of  the  S.  E.  %  and  the  W.Vi 
of  the  S.  W.  %  of  section  16,  and  the  S.  W. 
M  of  the  S.  W.  Vi  of  section  15,  and  the  E. 
%  of  the  S.  W.  %  of  section  27,  all  In  town- 
ship 69,  range  34.  On  the  above-named  date, 
be  conveyed  the  S.  E..  %  and  40  acres  along 
the  east  side  of  the"  S.  W.  %  of  section 
16-69-34  by  warranty  deed  jbinlly  to  John 
D.  Moore,  Jr.,  G.  B.  Moore,  Mary  Ellen 
Prt<*ett,  Hattle  HoUls,  and  Frank  Moore, 
and  the  S.  W.  %  of  the  S.  W.  %  of  section 
15  aforesaid  by  separate  deed  to  Garrett 
Moore.  The  grantees  named  are  his  chil- 
dren. The  consideration  expressed  In  both 
deeds  Is  one  dollar  and  love  and  atfectlon, 
and  in  each  of  said  deeds  the  grantor  re- 
served a  life  Interest  In  the  property  con- 
veyed. 

Plaintiffs  allege  in  their  peUtlon  that  E. 
W.  Moore  gave  general,  notorious,  public 
recognition  to  her  as  his  child  during  bis 
lifetime,  that  neither  of  the  above  deeds 
were  delivered  to  the  grantees  therein  named, 
and  that  she  is,  as  a  child  and  heir  at  law  of 
K.  W.  Moore,  the  owner  of,  and  entitled  to, 
an  undivided  one-eighth  Interest  in  and  to 
all  of  the  above-described  real  estate.  The 
court  below  fonnd  against  plaintiffs  and  dis- 
missed their  petition. 

I.  Numerous  witnesses  offered  on  behalf 
of  plaintiffs  testified  to  facts  and  drcnm- 
Btances  tending  to  show  that  E.  W.  Moore 
was  the  father  of  the  plaintiff  Virginia  M. 
Johnson.  From  this  evidence,  we  gather 
that  E.  W.  Moore  kept  company  with  Mar- 
garet Hopkins  for  some  months  prior  to  his 
removal  to  Taylor  county,  and  that  it  was 
rumored  in  the  community  that  they  intend- 
ed to  be  married.  The  evidence  does  not  dis- 
close when  Strunk  came  to  Davis  county,  but 
It  was  evidently  some  time  prior  to  the  de- 
parture of  EX  W.  Moore  therefrom.  Mar- 
garet Hopkins  lived  with  her  husband  in 
Davis  county  until  her  death,  which  occurred 
about  16  years  after  the  birth  of  plaintiff. 

A  witness  by  the  name  of  Fletcher,  who  is 
a  brother-in-law  of  plaintiff  Henry  Johnson, 
testified  that  he  was  formerly  a  partner  in 
the  sawmill  business  with  Strunk,  and  that 
he  was  intimate  with  his  family  from  1872 
to  1879;  that  he  met  E.  W.  Moore  and  was 
introduced  to  him  in  1881,  and  that  he  bad 
some  conversation  with  him  which,  In  sub- 
stance he  detailed  as  follows: 

"Mr.  Moore  asked  me  if  I  was  a  brother-in- 
law  of  Henry  Johnson  (husband  of  Virginia  M. 
Johnson),  and  1  told  bun  I  was.  He  said  he 
did  not  linow  whether  or  not  he  would  be  wel- 
come at  Johnson's.  He  said  he  would  like  to 
call  and  sec  Mrj.  Virginia  M.  Johnson,  and 


that  she  was  bis  daughter,  and  that  be  had 
not  seen  her  since  she  was  about  17  years 
old  and  was  then  known  as  Jennie  Strunlc." 

This  was  the  only  occasion  when  the  wit- 
ness ever  saw,  or  had  conversation  with, 
Moore. 

L.  A.  Burton  testified  that  he  married  a 
niece  of  E.  W.  Moore,  that  upon  one  occasion 
he  asked  him  whether  Henry  Jonnson's  wife 
was  his  kid,  and  that  he  replied,  "They  say 
she  was  caught  In  my  trap." 

The  plaintiff  Henry  Johnson  testified  that 
E.  W.  Moore  was  at  his  home  on  two  occa- 
sions, that  be  visited  with  Virginia  alone, 
and  that  he  heard  him  say  to  her:  "If  it 
hadn't  been  for  her  father,  me  and  your 
mother  would  have  married." 

Virginia  Johnson,  plaintiff,  testified  that 
Moore  visited  her  upon  three  occasions,  that 
he  each  time  gave  her  a  small  sum  of  money, 
and  told  her  that  he  was  her  father. 

Dennis  Moore,  a  nephew  who  went  with 
him  to  the  home  of  plaintiff  at  E.  W.  Moore's 
request  testified  that  he  saw  him  on  one  occa- 
sion give  her  a  $6  bill. 

Tilman  Johnson,  a  son  of  plaintiff,  testi- 
fied that  E.  ^V.  Moore  attended  the  funeral 
of  his  wife's  mother,  and  that  upon  that  oc- 
casion he  said  to  the  witness,  "I  guess  Dunk 
(meaning  his  father-in-law)  told  you  I  was 
your  grandfatlier;"  that  they  talked  at  some 
length  about  the  family. 

Orlena  Martin,  a  sister  of  Margaret  Hop- 
kins, testified  that  she  was  80  years  of  age, 
that  about  15  years  prior  to  the  time  her 
deposition  was  taken  In  this  case  she  had  a 
conversatlou  with  E.  W.  Moore,  In  which  he 
told  her  plaintiff  was  his  child,  and  that  be 
was  on  his  road  to  see  her.  Other  witnesses, 
most  of  whom  are  related  to  plaintiff,  and 
some  of  them  related  to  E.  W.  Moore,  testi- 
fied to  circumstances  and  conversations  with 
Moore,  from  which  they  reached  the  conclu- 
sion that  he  was  the  father  of  plaintiff,  but 
to  whom  he  made  no  direct  admission  of  that 
fact.  The  record  docs  not  disclose  the  fre- 
quency of  E.  W.  Moore's  visits  to  Davis  coun- 
ty, but  we  may  assume  that  a]l  of  the  evi- 
dence in  any  way  bearing  upon,  or  tending 
to  prove,  his  recognition  of  plaintiff  that 
was  obtainable  was  offered  upon  the  trial  In 
her  behalf.  Several  of  the  witnesses  were 
very  old,  and  others  could  know  only  of  rum- 
ors among  the  relatives  of  the  families. 

E.  W.  Moore  resided  In  Taylor  county  for 
approximately  58  years,  was  there  married, 
reared  a  family  in  that  county,  became  pros- 
perous, and  appears  from  the  record  to  have 
been  a  reputable  dtlzen.  Numerous  witness- 
es who  had  known  him  for  many  years,  and 
with  whom  he  had  been  Intimate,  testified 
that  he  never  referred  to  plaintiff  or  to  bis 
having  an  Illegitimate  child;  that  nothing 
was  known  about  the  matter  in  the  communi- 
ty. His  family,  except  two  sons,  bad  never 
heard  of  plaintiff,  or  her  claimed  relation- 
ship to  their  father,  until  shortly  before  the 
commencement  of  this  suit.    Two  of  the  d«- 
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fendants  testlfled  tbat,  when  ui)oq  a  visit  to 
Davis  county,  Dennis  Mk>ore,  a  cousin,  told 
them  that  It  was  rumored  In  that  community 
that  Virglula  M.  Johnson  was  their  father's 
child,  and  one  of  the  hoys  went  to  see  her 
and  remained  a  few  minutes.  Both  of  these 
sons  later  told  their  father  what  Dennis 
Moore  had  told  them  and,  upon  both  occa- 
sions, he  denied  that  plaintiff  was  his  child. 
Some  of  the  testimony  of  witnesses  for  plain- 
tiff relative  to  conversations  with  memt>ers  of 
the  Moore  family,  particularly  that  of  her 
children,  was  denied  by  them.  Strunk  re- 
corded plaintiff's  birth  in  the  family  Bible, 
correctly  stating  the  date  thereof  and  giv- 
ing ber  the  name  of  Strunk.  He  died  pos- 
sessed of  about  $600  worth  of  personal  prop- 
erty. This  was  divided  equally  between  his 
remaining  children  and  plaintiff.  Xo  admin- 
istrator was  appointed  of  his  estate.  J.  H. 
Strunk  stated  that  Virginia  bad  cared  for 
the  younger  children  after  tbelr  mother's 
death,  that  the  amount  she  received  was 
small,  that  she  bad  earned  it,  and  they  did' 
not  want  to  object  thereto.  Some  of  the  wit- 
nesses testified  that  Margaret  Hopkins  told 
them  that  Moore  was  the  father  of  Virginia, 
and  Strunk  appears  also  to  have  made  some 
confidential  claim  to  that  fact.  Plaintiff  nev- 
er visited  E.  W.  Moore,  but  it  Is  claimed  that 
the  defendant  Frank  Moore,  shortly  after  a 
rtslt  to  Davis  county,  sent  a  picture  of  E.  W. 
Moore,  Frank  Moore,  and  bis  mother  taken 
together  to  plaintiff,  and  in  a  letter  accom- 
panying same  made  some  reference  to  having 
the  picture  of  E.  W.  Moor6  enlarged. 

We  have  not  detailed  all  of  the  circum- 
stances or  alleged  conversations  between  the 
witness  and  E.  W,  Moore,  but  what  la  said 
above  covers  sul>stant1alty  all  of  the  material 
evidence  offered  upon  the  trial  tending  to 
show  tbe  paternity  of  plaintlfF  and  the  rec- 
ognition of  her  as  bis  child.  The  recognition 
required  by  section  838.'!,  Code  of  1897,  to  en- 
title an  illegitimate  child  to  Inherit,  must  be 
shown  to  have  been  general  and  notorious. 
We  have  often  bad  occasion  to  define  these 
terma  In  Tout  v.  Woodin,  167  Iowa,  818, 137 
N.  W.  1001,  we  said: 

"If  in  bis  intercourse  with  neighlwrs,  asso- 
dates,  and  friends  he  makes  no  attempt  to 
conceal  tbe  relationship  be  bears  to  the  child, 
bnt  acknowledges  it  openly  whenever  any  ref- 
erence to  tbe  subject  is  made,  and  this  recogni- 
tion is  so  often  repeated  to  different  people 
as  to  evince  his  willingness  that  all  who  care 
to  know  tbe  tmth  may  understand  that  be  ad- 
mits himself  tbe  father  of  tbe  child,  we  regard 
it  as  safflcienthr  generid  for  the  purposes  of  tbe 
statutory  rule." 

In  a  very  late  case.  Trier  v.  Blngmasber, 
167  N.  W.  538,  Mir.  Justice  Gaynor,  speaking 
for  the  court,  said: 

"A  recognition  fully  and  fairly  made,  leav- 
ing a  lasting  impression  on  the  mind  of  those 
with  whom  the  putative  father  comes  in  con- 
tact in  his  daily  and  social  life,  remains  as  a 
permanent  recognition.  It  need  not  have  been 
universal  or  so  general  and  public  as  to  have 
bcMi  known  by  all.  If  his  condnct  among  his 
tteiibbors  and  associates  and  friends  b«  such 
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that  it  reveals  a  purpose  to  make  known,  rather 
than  to  conceal^  tlie  true  relationship  he  hears 
to  the  child,  it  is  safficient,  though  there  be  no 

rken  word.  Ueaeral  reoognition  once  clearly 
wu  to  liave  been  made  establishes  the  fa(^ 
upon  which,  under  the  statute,  the  right  of  the 
illegitimate  child  rests,  though  later  there  may 
appear  a  studied  effort  to  repudiate  sudi  rela- 
tionship. The  later  conduct  must  be  viewed 
in  the  light  of  the  changed  conditions.  A  gen- 
eral and  notorious  recognition  does  not  neces- 
sarily mean  a  continuous  recognition  covering 
the  whole  period  up  to  and  including  the  time  of 
the  death  of  the  putative  father.  A  recognition 
clearly  shown  to  have  been  once  deliberately 
and  publicly  made,  made  under  circumstances 
that  reveal  no  apparent  motive  to  conceaL 
meets  the  requirements  of  the  statute.  *  *  • 
Where  the  conduct  is  open  and  notorious,  and~~~7 
can  be  accounted  for  upon  no  rational  hypothe-  / 
sis  except  a  desire  to  meet  and  assume  the  re-  | 
sponsibility  which  legitimately  follows  the  act  J 
charged  against  the  putative  father,  it  amounts 
to  a  recognition  of  the  obligation  and  the  recog- 
nition of  the  relationship  out  of  which  the  ob- 
ligation arises." 

[1]  Not  once  during  all  of  tbe  57  years  that 
B.  W.  Moore  resided  In  Taylor  county  Is  be 
shown  to  have  stated,  publicly  or  privately, 
to  any  of  bis  neighbors  or  intimate  friends, 
that  be  was  tbe  father  of  plaintiff,  or  of  an 
illegitimate  child,  and  no  one  residing  in  that 
community,  except  as  above  stoted,  bad  ever 
beard  of  plaintiff  prior  to  shortly  before  the 
commencement  of  tbls  suit.  So  far  as  E.  W. 
Moore  was  concerned,  if  be  were  in  truth 
plaintiff's  father,  nothing  was  done  by  blm 
during  all  of  that  period  to  apprise  his  in- 
timate friends  and  neighbors,  or  his  family, 
of  the  alleged  paternity  of  plaintiff,  or  to  givf 
general  and  notorious  recognition  in  that 
community  to  plalntilTs  dalmed  paternity; 
but  dnrlng  all  of  said  years  be  concealed  .that 
be  was  her  father  as  well  as  any  and  all 
rumors  to  that  effect  among  friends  and  rel- 
atives In  Davis  county.  He  nuule  only  oc- 
casional visits  to  Davis  county  after  he  left 
there,  and  only  upon  a  few  occasions,  as 
shown  by  pialntlfl's  testlmany,  admitted  that 
be  was  tbe  father  of  plaintiff,  or  made  state- 
ments from  which  sucb  infraence  was  pos- 
sible. It  is  true  that  be  would  be  more  likely 
to  discuss  his  alleged  relationship  to  plaintiff 
in  the  community  where  and  among  friends 
and  relatives  who  might  know  something 
about  the  facte  or  had  beard  rumors  of  his 
relations  with  Margaret  Hopkins  than  In  a 
conunnnlty  in  which  nothing  was  known  and 
bis  life  free  from  gossip  and  scandal.  But  he 
commenced  his  realdence  In  Taylor  county 
befbre  plalBtUTs  btrtii  and  continued  to  re- 
side there  until  his  death.  Tbe  occasions  up- 
on which  It  Is  claimed  be  admitted  plaintiff 
was  bis  child,  or  talked  about  her  in  a  way 
to  leave  that  impression  among  those  with 
whom  he  talked  In  Davis  county,  were  few 
and  far  from  generaL  He  did  not  openly  and 
frankly  admit  that  plaintiff  was  his  child  or 
talk  Indiscriminately  with  friends  and  rel- 
atives about  it,  and,  during  most  of  tbe  67 
years  be  lived  after  be  moved  to  Taylor 
County,  was  silent  to  the  memtiers  of  bis  fam- 
ily, bis  neighbors,  and  intimate  friends  about 
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the  matter,  and,  wlien  approached  by  his 
sons  with  what  Dennis  Moore  had  told  Qi^u, 
denied  relationship  to  plaintiff.  There  was 
no  general  and  notorious  recognition  of  plain- 
tiff during  his  lifetime  as  his  diild,  and  she 
has  no  Interest  in  his  estate.  Watson  y, 
Richardson,  110  Iowa,  673,  80  N.  W.  407; 
McCorkendale  v.  McCorkendale,  111  Iowa, 
314,  82  N.  W.  754;  Duffy  v.  Duffy,  114  Iowa, 
581,  87  N.  W.  600;  Brisbin  v.  Huntington, 
128  Iowa,  166,  103  N.  W.  144,  5  Ann.  Cas. 
931;  Murphy  v.  Murphy,  146  Iowa,  255,  125 
N.  W.  191;  Hays  v.  Claypool,  164  Iowa,  297, 
145  N.  W.  874;  McNeUl  v.  McNelU,  166  Iowa, 
880,  148  N.  W.  643. 

[2]  II.  Concerning  the  execution  and  de- 
livery of  the  deeds  above  referred  to,  John  D. 
Moore,  one  of  the  defendants,  testified  that 
he  was  present  at  the  office  of  Mr.  Burrell,  the 
scrivener  who  prepared  them,  at  the  time 
they  were  written,  and  signed  by  E.  W. 
Moc^e;  that  Mr.  Burrell  stated  that  It  was 
necessary  that  a  consideration  be  paid;  that 
he  thereupon  paid  his  father  $10;  that  the 
grantees  took  possession  of  the  land,  claim- 
ing to  be  the  owners  thereof,  cultivated,  and 
to  some  extent  Improved  it,  but,  until  their 
father's  death,  paid  him  some  rent.  The 
scrivener  testified  that  he  prepared  the  deed 
at  the  request  of  E.  W.  Moore,  and,  as  di- 
rected by  him,  forwarded  the  same  to  the 
county  recorder  for  record  and  had  them  re- 
turned to  him.  He  retained  them  in  his  pos- 
session until  they  were  produced  on  the  trial 
The  witness  further  testified  that  the  grantor 
told  him  to  keep  them  unUl  further  orders, 
and  stated  in  answer  to  a  leading  questlcm 
that  Moore  said  he  desired  the  deeds  record- 
ed In  order  that  it  might  appear  to  the  pub- 
lic that  he  had  conveyed  his  real  estate.  One 
of  the  deffflidants  testified  that  she  heard  her 
father  tell  her  sister  that  he  had  deeded  the 
land  to  the  children.  None  of  the  grantees 
had  possession  of  the  deeds;  bat,  as  the  life 
use  of  the  land  was  reserved  in  the  grantor, 
it  is  probable  that  he  deemed  it  important 
that  the  deeds  be  kept  with  the  scrivener  un- 
til after  his  death,  but  that  he  Intended  to 
transfer  title  to  the  land  to  the  grantees 
would  seem  to  admit  of  no  reasonable  doubt. 
The  name  of  one  of  his  sons  was  omitted 
from  the  joint  deed  by  mistake,  but  the  gran- 
tees named  Joined  In  a  Joint  deed  to  him  aft- 
er their  father's  death  conveying  to  him  an 
equal  share  in  the  land.  Delivery  Is  pre- 
sumed from  the  voluntary  execution  and  re- 
cording of  the  Instruments,  and  no  sufildent 
evidence  was  offered  to  overcome  this  pre- 
sumption. RobinscHi  V.  Gould,  26  Iowa,  89; 
Craven  v.  Winter,  38  Iowa,  471;  In  re  Bell's 
Estate,  150  Iowa,  725,  130  N.  W.  798;  Stiles 
V.  Breed,  151  Iowa,  86, 130  N.  W.  376;  Burcb 
V.  Nicholson,  157  Iowa,  502,  137  N.  W.  1006; 
Tucker  v.  Glcw,  158  Iowa,  231,  139  N.  W. 
866. 

[S]  The  court  below  found  that  the  deed 


was  delivered,  and,  while  the  matter  may 
never  have  been  discussed  between  the  fa- 
ther and  some  of  the  children,  their  accept- 
ance of  the  conveyance  may  be  presumed 
from  the  beneficial  Interests  conveyed  there- 
by. Robinson  v.  Gould,  supra;  Craven  v. 
Winter,  supra;  In  re  Bell's  Estate,  supra; 
Stiles  V.  Breed,  supra;  Burch  v.  Nicholson, 
supra;   Tucker  v.  Glew,  supra. 

E.  W.  Moore,  on  May  12,  1911,  executed  a 
will;  but,  as  he  had  conveyed  all  of  his  prop- 
erty to  his  children,  objections  were  filed  to 
the  probate  of  the  will  by  all  of  the  defend- 
ants named  herein,  except  Frank  Moore, 
whose  whereabouts  were  at  the  time  of  the 
trial  unknown.  It  was  also  agreed  among 
the  legatees  named  in  the  will  that  the  testa- 
tor was  not  at  the  time  of  Its  execution  men- 
tally competent  to  dispose  of  his  property. 
The  will  was  therefore  denied  admission  to 
probate. 

We  have  carefuly  read  and  considered  the 
evidence  relating  to  the  claimed  recognition 
of  plaintiff  as  his  child  by  E.  W.  Moore,  and 
also  respecting  the  delivery  of  the  deeds,  and 
while,  if  the  only  question  presented  was  of 
the  paternity  of  plaintiff,  the  evidence  offered 
might  possibly  be  sufficient  to  Justify  the  in- 
ference that  B.  W.  Moore  was  the  father  of 
plaintiff,  it  falls  far  short  of  showing  the 
recognition  required  by  statute. 

The  conclusion  of  the ,  trltil  court  meets 
with  our  approval,  and  the  Judgment  below 
is  affirmed. 

PRESTON,  O.  J.,  and  WEAVER  and  GAT- 
NOR,  JJ.,  concur. 


STATE  V.  CHISMORE.    (No.  31717.) 
(Supreme  Court  of  Iowa.     Oct  18,  1918.) 

1.  HioHWATS  €=»17— Pbesokiptiow— Dot. 

Under  Code,  {  .3004,  exclading  use  of  ease- 
ment as  evidence  of  prescription,  the  mere  fact 
of  public  use  of  a  road  for  any  length  of  time  will 
not  sastain  a  claim  of  public  right  by  pre- 
scription in  the  way. 

2.  Okihinai.  Law  «s:dl72(2)  —  AFPsai.  — 
Habmless  Ebbob. 

In  proeecution  for  maliciously  obstructing 
public  road,  erroneous  instruction  that  the  mere 
use  of  the  way  might  establish  title  by  prescrip- 
tion in  tbe  public  heid  prejudicial. 

3.  Highways  <S=163(2)  —Establishment  bt 
Location  —  Pbkscbiption  and  Dedication. 

Where  a  public  highway  alleged  to  have  been 
unlawfully  obstructed  has  been  regularly  lai<l 
out,  used,  and  improved,  tbe  rules  as  to  public 
way  by  prescription  and  dedication  have  no  ap- 
plication. 

4.  Cbikinai,  Law  ^=»568— Evidence  —  Fail- 
xnx  TO  Bebtjt  State's  B)vidkncb— Ejtect. 

No  single  fact  put  in  evidence  by  the  state 
is  to  be  taken  as  true  simply  because  it  is  not 
disputed  on  the  witness  stand. 

5.  Highways  €=»164(4)  —  Obstbuotiow  —  In- 
8tboctions. 

In  prosecution  for  obstructing  highway,  in- 
struction that  undisputed  evidence  showed  that 
accused  had  deeded  land  for  the  highway,  and 
that  he  had  no  right  to  move  his  fence,  and  that 
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the  jury  ataoald  eoBTict  if  b*  4M  mam  tb*  fwee, 
malidonaly,  k«U  enoneooa.  | 

Appeal  from  District  Oourt^  linn  County: 
MUo  P.  Smith,  Judge. 

The  defmduit,  having  boen  oonvlcted  up- 
on an  indictment  charging  falm  with  the 
crime  of  willfully  and  malldously  obfltruct- 
\ng  and  Injuring  a  certain  public  highway, 
appeals.  Tbe  material  facts  are  stated  in 
the  <9lnlon.    Beveraed. 

F.  li.  Anderson,  of  Marlon,  and  A.  B. 
Ijund,  of  Tipton,  for  appellant.  H.  M.  Hav- 
ner.  Atty.  Gen.,  and>G.  P.  Unvllle  and  H. 
K.  Lockwood,  both  of  Cedar  Rapids,  for  the 
State. 

WRA.TBR,  J.  The  Statute  which  daftand- 
ant  Is  diarged  witlii  violating  Is  found  in 
that  diapter  of  the  Code  treating  of  Mali- 
doos  Mischief  and  Trespass,  and  provides 
that: 

"U  any  pcraon  •  •  •  wiDfully  obstruct  or 
injure  any  public  mad  or  highway  *  *  *'"  he 
"sliall  be  Imprisoned  in  the  penitentiaTy  not 
more  than  five  years,  or  be  fined  not  exceeding 
five  hundred  d(dlars.''    Gode  Supp.  |  4807. 

The  defendant  owns  land  along  the  course 
of  the  highway  in  question,  and  the  act  con- 
stituting the  alleged  offense  was  the  con- 
struction of  a  fence  within  Its  boundaries. 
At  the  place  where  the  fence  was  built,  if 
we  imderstand  the  record,  the  proper  loca- 
tion of  the  road.  If  one  exists,  is  upon  the 
boundary  between  the  land  of  the  defendant 
on  the  west  and  of  one  Hamisb  on  the  east. 
There  was  evidence  that  on  the  plea  or 
claim  that  the  road  as  it  had  been  used  and 
maintained  for  many  years  encroached  upon 
his  land,  defendant  notified  the  town^lp 
trustees  to  have  Hamlsh  move  bis  fence 
back  and  stated  his  purpose  to  move  bis  own 
In  that  direction!  The  new  fence  so  con- 
structed by  defendant  was  placed  along  or 
aear  tbe  middle  of  the  traveled  way,  and 
about  30  feet  from  tbe  section  line.  The 
question  below  was  in  effect  whether  tbe  act 
ol  defendant  tn  this  respect  was  done  under 
circumstances  justifying  his  conviction  of  a 
violation  of  the  statute. 

Of  the  questions  argued  by  counsel,  we 
may  note  the  following :. 

I.  It  is  objected  that  tbe  locaticm  and  es- 
tablishment of  the  highway  was  not  proper- 
ly shown.  The  record  of  such  establishment 
and  the  Identification  of  tbe  original  loca- 
tion, Gperaiiars,  and  use  of  tbe  road  are  by 
00  means  dear;  but  we  think  it  cannot  be 
said  that  the  showing  Is  Insufficient  to  sus- 
tain a  finding  by  the  Jury  In  accord  with  the 
state's  theory  at  this  point.  We  shall  not 
attonpt  any  review  of  tbe  testimony  bear- 
ing thereon.  It  is  the  frequent,  if  not  com- 
mon, experience  of  tbe  courts  of  this  state 
to  find  that  tbe  earlier  records  in  most  of 
our  counties  relating  to  proceedings  for  es- 
tatdishing,  vacating,  and  changing  highways 
were  very  loosely  kept,  necessitating  a  oon- 
dderalAe  degree  of  liberality  in  so  construing 


Uiem  as  to  avoid  ooofualon  and  disturbance 
of  conditions  which  liave  bad  tbe  unques- 
tioned acquiescence  of  the  property  owners  af- 
fected and  of  tbe  general  public  for  many 
years.  It  is  enough  to  say  ttiat,  if  tills  were 
tbe  <Hily  ezceptlMi  to  be  considered,  we 
should  not  feel  at  libertor  to  disturb  tbe  ver- 
dict or  Judgment  below. 

n.  There  was  evidence  tending  to  show 
that  early  in  tbe  history  of  the  county  a 
road  was  established  as  by  statute  provided 
along  or  near  the  course  of  tbe  road  now  in 
dispute,  and  that  such  establishment  was 
confirmed  or  recognized  by  a  resurvey  in 
tbe  year  1900.  It  was  also  shown  that  tbe 
road  as  actually  used  and  traveled  between 
the  lands  of  defendant  and  Hamlsh  had 
been  so  maintained  for  many  years.  Relat- 
ing to  this  feature  of  tbe  case,  tbe  court 
charged  tbe  Jury  that  a  public  road  may  be 
established  by  "statute,  by  prescriptloa,  and 
by  dedication."  Ccmoeming  what  is  neces- 
sary to  be  shown  to  constitute  such  estab- 
lishmoit,  tbe  court  said: 

"A  pnblic  highway  is  established  by  statute 
when  a  petition  is  duly  signed  and  presented  to 
the  board  of  supervisors,  and  that,  in  compli- 
ance with  said  petition,  the  board  of  super- 
visors establish  the  road  proposed. 

"A  public  highway  is  «Btal>lished  by  prescrip- 
tion when  there  has  been  actual  public  use  of  a 
road  or  way,  that  said  use  has  been  general  and 
uninterrnpted  and  continued  for  a  polod  of  ten 
years. 

"A  public  highway  is  established  by  dedication 
when  there  has  been  an  intention  shown  on  the 
part  of  the  owner  or  ownefs  of  said  land  that  a 
portion  of  same  be  used  for  a  public  highway 
and  actual  use  thereof  by  the  public  as  such. 

"7ou  are  instructed  that  a  peaceable,  continu- 
ous and  uninterrupted  use  of  a  piece  of  ground 
as  a  highway  by  the  public  for  ten  yean  or  more 
creates  what  is  called  a  prescriptive  right  to 
use  the  road  as  sach;  and  this  right  continues 
until  it  is  clearly  and  unmistakably  abandoned 
by  the  pubUc." 

[1, 2J  Objection  la  made  to  this  instruc- 
tion, and  in  so  far,  at  least,  as  it  pertains 
to  the  estabUstunent  of  a  highway  by  pre- 
scription, it  cannot  be  sustained.  It  is 
doubtful,  indeed,  whether  tbe  record  indi- 
cates any  purpose  on  tbe  part  of  tbe  state 
to  claim  the  establishment  of  the  road  by 
prescription,  and,  if  it  did  not,  then  tbe  in- 
struction erred  In  that  it  permitted  a  ver- 
dict of  guilty  on  an  issue  which  had  not 
been  tried.  But  If  the  Issue  is  to  be  treated 
as  In  the  case,  tbe  instruction  is  still  erro- 
neous in  stating  tbe  rule  governing  tbe  es- 
tablishment of  highways  by  prescription  un- 
der the  law  of  this  state.  By  Code,  i  3004, 
it  Is  provided  that: 

"In  all  actions  in  which  the  tight  to  an  ease- 
ment is  claimed  by  virtue  of  adverse  possession 
for  the  period  of  ten  years,  the  use  of  the  same 
shall  not  be  admitted  as  evidence  that  the  party 
claimed  the  easement  as  his  right,  bnt  the  fact 
of  adverse  possession  shall  be  established  by  evi- 
dence distinct  from  and  independent  of  its  use, 
and  that  the  party  against  whom  the  claim  is 
made  had  express  notice  thereof ;  and  these  pro- 
visions shall  apply  to  public  as  well  as  private 
claims." 
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That  this  statute  Is  applicable  to  alleged 
highways  by  prescription  has  often  been 
held.  Zigefoose  v.  Zigefoose,  69  Iowa,  391, 
28  N.  W.  654;  State  v.  Mitchell,  68  Iowa, 
567,  12  N.  W.  598;  State  v.  Birmingham, 
74  Iowa,  408,  38  N.  W.  121;  Gray  v.  Haas, 
98  Iowa,  502,  67  N.  W.  3»4;  Jones  v.  Peter- 
son, 178  Iowa,  1389,  161  N.  W.  181.  In  oth- 
er words,  it  is  the  law  of  the  state  that  the 
mere  fact  of  public  use  of  a  road  or  way  for 
any  length  of  time,  no  matter  how  extend- 
ed, will  not  sustain  a  claim  of  public  right 
or  title  by  prescription  in  such  road  or  way. 
To  this  rule  the  instruction  given  by  the 
court  is  diametrically  opposed,  for  it  tells 
the  Jury  that  a  road  by  prescription  is  es- 
tablished by  proof  of  actual  public  use,  and 
that  such  use  lins  been  general  and  unin- 
terrupted and  continued  for  a  period  of  tea 
years.  The  error  in  this  respect  was  clearly 
prejudicial. 

This  holding  does  not  Ignore  the  well-estab- 
lished rule  of  evidence  that,  where  it  Is 
claimed  that  the  road  has  been  dedicated  by 
the  owner  of  the  land  to  public  use  as  a 
highway,  proof  of  public  use  of  such  road  for 
any  considerable  length  of  time,  with  the 
knowledge  and  express  or  implied  consent  of 
the  owner,  Is  admissible  as  a  fact  or  drcum- 
stance  tending  to  sustain  the  theory  of  a 
dedication.  But  the  eltect  of  the  evidence 
was  not  so  limited  by  the  court,  and  the  Jury 
\vere  expressly  permitted  to  convict  on  the 
theory  of  a  prescriptive  public  right  shown 
by  proof  of  the  use  for  ten  years  and  nothing 
more. 

[9]  Indeed,  where  a  public  highway  which 
is  alleged  to  have  been  unlawfully  obstructed 
appears  to  have  been  regularly  laid  out  and 
the  public  and  the  road  officers  have  been 
using  and  improving  the  line  which  they 
assume  to  be  the  one  so  established,  the  rule 
aa  to  public  ways  by  preecription  and  dedi- 
cation have  no  appHcatlcm  to  the  case.  State 
V.  Gould,  40  Iowa,  372.  And  this  Is  especially 
true  where  the  road  has  been  once  regularly 
laid  out  and  established  and  subsequently, 
by  misunderstanding,  inadvertence,  or  mis- 
take as  to  its  exact  location,  the  road,  as 
used,  varies  to  one  side  or  the  other  from  the 
true  line.  State  v.  Welpton,  34  Iowa,  144; 
State  V.  Schllb,  47  Iowa,  611;  State  v.  Crow, 
30  Iowa,  258. 

How  far,  if  at  all,  the  rule  relating  to  the 
.settlement  of  Ixtundarles  by  acquiescence  af- 
fects such  cases,  does  not  arise  upon  the  rec- 
ord before  us. 

III.  In  rebuttal  the  state  was  allowed  to 
introduce  in  evidence  a  deed  and  record  of  a 
deed  appearing  to  have  been  made  by  defend- 
ant to  the  owner  of  the  Hamlsh  tract  of  a 
strip  of  land  for  road  purposes  on  the  east 
side  of  defendant's  farm,  the  apparent  pur- 
pose of  the  evidence  being  to  show  that  the 
entire  highway  was  located  on  the  land  own- 
ed by  defendant,  and  tlicrefore  his  claim  of 


rigbt  to  move  the  tea<x  east  to  witliln  30 
feet  of  the  section  Une  was  not  well  founded. 
Referring  to  this  feature  oC  the  case^  the 
court  instructed  the  Jury  that: 

The  ondigpnted  evidence  shows  tliat  on  the  6th 
day  of  July.  1885,  at  about  the  time  of  tlie  sui^ 
vey  and  location  of  the  road  by  Parsons,  the 
defendant  herein  by  proper  deed,  •  •  •  be- 
ing Exhibit  2  olferea  in  evidence,  conveyed  to 
Jonas  Hamiah,  the  owner  of  the  land  east  of 
the  portion  of  the  road  in  dispute,  *  *  *  a 
strip  of  land  30  feet  wide  and  55  rods  long  on 
the  east  side  of  bis  farm,  and  along  the  west  side 
of  the  line  1>etween  hia  land  and  that  of  Hamish 
for  bigliway  purposes.  In  other  words,  this  con- 
veyance located  the  entire  road  of  60  feet  in 
width  on  the  land  of  the  defendant  thronghout 
the  55  rods,  from  a  jmnnt  opposite  to  the  north- 
west corner  of  the  Harnish  40  sonth  to  within 
25  rods  of  tlie  southwest  comer  of  said  40-acre 
tract,  and  die  defendant  had  no  right  to  move 
his  fence  eastward  of  the  line  00  feet  west  from 
the  quarter  quarter  line,  and,  if  he  did  so,  then 
he  is  guilty  of  the  crime  charged  against  him, 
and  you  should  convict  him,  provided  you  find 
that  be  did  so  maliciously. 

[4, 5]  This  Instruction  left  nothing  to  the 
Jury  but  the"  question  of  defendant's  alleged 
malice,  and.  If  malice  was  found,  then  the 
Jury  could  do  no  less  than  accept  the  ctiarge 
as  a  peremptory  direction  to  convict  The 
defendant  did  not  testify  as  a  witness  in  his 
own  behaU,  and  therefore,  as  a  witness,  did 
not  deny  the  deed;  but  assuredly  he  did  not 
admit  it  His  plea  of  not  guilty  cast  the 
burden  on  the  state  to  prove  every  essential 
element  of  the  alleged  crime.  No  single  fact 
put  in  evidence  by  the  state  is  to  be  taken  as 
true  simply  because  it  is  not  disputed  upon 
the  witness  stand.  State  v.  Lightfoot,  107 
Iowa,  351,  78  N.  W.  41 ;  State  v.  Carter,  112 
Iowa,  20,  83  N.  W.  715;  State  v.  Blge,  112 
Iowa,  434,  84  N.  W.  518.  In  criminal  cases, 
at  least,  something  must  be  left  to  the  Jury. 

Other  exc^tionB  have  .  been  urged,  but 
those  we  have  considered  are  sufficient  to 
necessitate  a  reversal  and  retrial,  and  we 
shall  not  extend  this  opinion  for  further -di9> 
cussion.  The  errors.  If  any,  therein,  will 
doubtless  be  avoided  npon  a  retrial.  For 
reasons  stated,  the  Judgment  below  is  revers- 
ed, and  cause  remanded  for  a  new  triaL 

Reversed. 

PRESTON,  C.  J.,  and  GAYNOR  and 
STEVENS,  JJ.,  concur. 


ALLEN  T.  GOLDIE.    (No.  32207.) 

(Supreme  Court  of  Iowa.    Oct  18*  1918.) 

Appkai,  and  E:rbob  4c»501(1)  —  Rccobo  — 
Exceptions  Bei.ow. 
The  record  failing  to  show  that  rulings 
complained  of  were  excepted  to  by  appellant, 
they  ore  not  before  the  Supreme  Coart  for  re- 
view. 

Appeal  from  District  Court,  Woodbury 
County;  W.  G.  Sears,  Judgei. 

Action  for  replevin  of  pianoi  Judgment  for 
plaintiff.    Affirmed. 
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Martin  Kellan,  of  Sioux  Oit^,  to*  appel- 
lant O.  E.  Marttn,  of  Blonz  Glty,  for  ai>- 
pellee. 

PER  CURIAM.  .  The  recovd  falls  to  dla- 
doee  tliat  any  of  tbe  adverse  rulings  of  tbe 
court  complained  of  were  excepted  to  by 
counsel  for  appellant,  and  the  same  are  not, 
therefore,  before  us  for  review,  and  tbe  Judg- 
m«it  of  the  court  below  Is  affirmed. 

PRESTON,  a  J.,  and  WEAVER  and  OAY- 
NOR,  JJ.,  concur. 


WATEBIJOO,  0.  F.  ft  N.  RY.  CO.  t.  BTJB- 

RELIa     (I*o.   82028.) 

(Supreme  Court  of  Iowa.     Oct.  18,  1918.) 

1.  EsTOPPEi,  <S=>68(2)  —  Resort  to  Judicial 
Pboceedinqs— Condemnation. 

Railroad  company,  after  having  condemned 
land  for  right  of  way  and  paid  damaK«s,  caiin<^ 
assert,  in  action  against  owner  for  breach  cf 
agreement  to  convey  land  for  right  of  way  in 
consideration  of  location  tiiereof,  that  the  money 
volmitarily  paid  into  court  for  owner's  benefit 
as  resolt  of  condemnation  proceedings  was 
wrongfully  received  by  owuer. 

2.  Appeal  and  Eebob  «=»1172(2)— Detebm:- 

KATION  —  RbVEBSAI,  IN  PaBT  —  IWMVISIBM 
JUDOMENI. 

In  railroad's  action  for  breach  of  agreement 
to  furnish  right  of  way  over  certain  laUd,  where 
railroad  in  single  count  alleged  single  contract 
and  breach  thereof  in  its  entirety,  and  demand- 
ed damages  in  single  aggregated  sum,  and 
where  necessary  inference  from  the  language 
of  the  petition  was  that  the  contract  had  ref- 
erence to  defendant's  land  only,  the  Supreme 
Court  will  not  grant  new  trial  as  to  that  part 
of  judgment  for  railroad  relating  to  defendants 
land,  on  ground  that  railroad  had  condemned 
such  land,  and  affirm  that  part  of  judgment 
awar^Ung  damages  for  failnre  to  furnish  land  not 
belonging  to  d^endant. 

Ai4>eal  from  District  Court,  Benton  Coun- 
ty;   B.  F.  Cummlngs,  Judge. 

Action  at  law  to  recover  damages  for  an 
alleged  breadi  of  contract.  There  was  a 
verdict  and  Judgment  for  plaintiff,'  and  de- 
fendant appeals.    Reversed  and  remanded. 

The  material  facts  are  stated  In  the  opin- 
ion.   See,  also,  173  Iowa,  441,  155  N.  W.  809. 

KlrkUnd  ft  White,  of  Vinton,  and  Daw- 
ley  ft  Jordan,  of  Cedar  Rapids,  for  appellant 
Nichols  ft  Nichols,  of  Vinton,  and  Edwards, 
Longley,  Ransier  ft  Smith,  of  Waterloo,  for 
^PlieUee. 

WEAVER,  J.  The  petltlcm  states  in  sub- 
stance that  In  1912  the  plaintiff,  a  railway 
corporation,  was  engaged  in  jtmlldlng  an 
Interurban  railway  between  the  cities  of 
Waterloo  and  Cedar  Rapids,  whoi  tbe  de- 
fendant, being  the  owner  of  lands  on  or  near 
said  line,  represented  to  plaintiff  that  he 
desired  said  railway  to  be  located  south  of 
a  certain  house  on  what  is  spoken  of  as  the 
old  home  place  and  south  of  a  certain  de- 
scribed highway,  and  orally  offered  as  an 


inducement  or  conslderaitlop  for  adopting 
said  location  that  Ike  would  furnish  defend- 
ant, free  of  charge  or  other  conaiderationi 
a  rig^t  of  way  100  feet  wide  along  the  coarse 
roQuested  by  him  across  and  over  three  cw- 
tain  described  tracts  or  farms  aggregating 
several  hundred  acres  in  extent  It  Is  fur- 
ther alleged  that  plaintUI  orally  acc^ted 
such  offer,  and  located  and  built  its  road 
upon  the  Une  designated  by  the  defendant, 
but  defendant  failed  and  refused  to  pay  for 
such  right  of  way,  thereby  compelling  plain- 
tiff ,to  incur  an  expense  of  10,680  to  obtain 
the  same,  and  judgment  is  asked  against  the 
defendant  for  the  sum  named,  with  interest 

The  defendant  denies  the  clalnt  made 
against  him  ami  pleads  the  statute  of  frauds. 
He  further  alleges  that  in  Mapch,  1913, 
after  the  date  of  the  alleged  contract,  plain- 
tiff began  statutory  proceedings  to  condemn 
a  right  of  way  across  and  over  Sfild  lands, 
or  the  greater  portion  thereof,  naming  the 
defendant  as  the  owner  thereof,  and  alleg- 
ing its  inability  to  agree  with  him  upon  the 
compensation  to  be  paid  for  said  right  of 
way;  that  a  jury  was  duly  summoned,  and 
assessed  damages  in  defendant's  favor  in  tbe 
sum  of  $3,500;  that  the  company,  having 
paid  the  award  into  court,  appealed  to  tbe 
district  court  where  the  matter  was  tried 
on  the  plaintiff's  application  for  the  con- 
demnation and  without  any  other  issue  being 
considered  or  tried,  with  the  result  that  the 
award  of  tbe  sheriff's  jury  was  confirmed, 
and  on  the  company's  further  appeal  to  this 
court  it  was  again  afflnned.  173  Iowa,  441, 
156  N.  W.  809.  On  April  25,  1916,  the  plain- 
tiff company  paid  into  court  the  further  sum 
of  $1,006.78,  being  the  remainder  due  upon 
the  award  of  damages,  and  thereupon  the  full 
amount  of  the  award,  with  interest  and  costs, 
Mras  paid  to  and  received  by  the  defendant 
herein.  The  right  of  way  so  taken  and  paid 
for  is  the  same  right  of  way  which  the  plain- 
tiff in  this  case  alleges  the  defendant  agreed 
to  give  or  furnish  to  it  without  cost  or  Charge. 
Upon  this  showing  defendant  alleges  that 
plaintiff,  having  Instituted  the  condemnation 
proceedings,  representing  the  defendant  to 
be  the  owner  of  said  lands,  with  whom  it 
was  unable  to  agree  upon  the  price  to  be 
paid  for  the  right  of  way,  and  having  liti- 
gated the  issue  so  raised  through  the  district 
court  and  Supreme  Court,  having  paid  the 
award  and  taken  possession  of  the  land, 
which  it  continues  to  hold  under  and  by  vir- 
tue of  such  condemnation,  it  is  estopped  now 
to  say  that  such  payment  was  wrongfully 
exacted,  or  to  base  thereon  any  claim  for 
damages  against  tbe  defendant. 

Assuming  that  a  contract  was  made  sub- 
stantially as  pleaded,  there  is  room  for  argu- 
ment upon  the  question  whether  plaintiff 
made  sufficient  showing  of  having  fairly  com- 
plied with  the  terms  upon  which  the  defend- 
ant undertook  to  give  or  provide  the  describ- 
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ed  rlgbt  of  way;  but  In  view  of  onr  condu- 
slon  apon  the  issae  raised  by  tbe  affirmative 
defuse,  as  bereinafter  set  forth,  this  and 
other  questions,  relating  to  the  negotiations, 
acts,  and  conduct  of  the  partiee  prior  to  the 
condemnation  may  be  passed  without  discos- 
sion  or  decision.  We  come,  then,  directly  to 
the  vital  Issue  In  this  case.  May  the  plaln- 
ttS,  having  condemned  the  ri^t  of  way  over 
and  across  defendant's  land,  and  having 
caused  his  damages  to  be  assessed  and  paid 
them,  then  turn  about,  bring  him  into  a 
court  of  law  and  compel  htm  to  repay  to  it 
the  same  or  an  equal  sum  as  damages  for 
refusing  to  convey  the  right  of  way  without 
condemnation?  Or,  putting  the  Inquiry  in 
another  form,  may  the  company  In  the  con- 
demnation proceedings  concede  the  right  of 
defendant  to  damages  and  pay  them,  and  at 
the  same  time  retain  or  reserve  a  right  of 
action  against  him,  based  upon  a  denial  of 
his  right  to  receive  them? 

To  onr  mind,  the  contention  of  counsel  for 
appellee,  that  upon  defendant's  refusal  to 
convey  the  right  of  way  according  to  the  al- 
leged agreement  he  bad  the  right  to  pursue 
either  of  two  remedies,  either  an  action  in 
equity  for  qpecific  performance  or  an  action 
at  law  tor  damages,  and  that  plaintiff's  sub- 
sequent resort  to  condemnation  proceedings 
was  not  an  election  of  remedies,  but  at  most 
was  but  an  abandonment  of  its  equitable 
remedy,  leaving  Its  legal  right  to.  recover 
damages  unimpaired,  does  not  in  our  opinion 
avoid  the  difficulties  into  which  an  affirma- 
tive answer  to  the  foregoing  inquiry  inevi- 
tably leads.  Let  it  be  conceded  that  by  pro- 
ceeding to  condemn  the  right  of  way  plain- 
tiff made  no  election  of  ronedles;  it  is  still 
manifestly  true  that.  If  its  act  in  subsequent- 
ly condemning  the  right  of  way  is  wholly 
inconsistent  with  any  reliance  upon  defend- 
ant's alleged  agreement  to  convey  free  of 
charge  for  damages,  its  course  in  this  respect 
operates  as  an  abandonment  or  waiver  of 
its  right  to  pursue  either  remedy..  If  in  fact, 
as  plaintiff  claims,  it  did  have  a  valid  and 
enforceable  contract  for  a  conveyance  of  the 
right  of  way  without  charge,  then  defendant 
was  not  entitled  to  damages  in  any  sum, 
and  plaintiff  was  under  no  requirement  or 
necessity  to  condemn.  It  cbose,  however,  to 
meet  defendant  on  his  own  ground,  and  pro- 
cured the  assessment  of  his  damages  and 
paid  them.  It  could  have  sought  specific 
performance,  but  did  not  do  so;  it  could 
have  sued  at  law  for  damages,  but  did  not 
do  it;  it  could  have  proceeded  to  the  con- 
struction of  its  road  upon  the  designated 
line,  without  first  appealing  to  the  law, 
and  have  made  use  of  its  alleged  contract  in 
defense  of  any  action  or  proceeding  brought 
by  tbe  defendant  to  prevent  the  construction, 
or  to  recover  damages  on  account  of  such 
appropriation  of  the  right  of  way.  This  Is 
clearly  iwlnted  out  in  our  opinion  on  the 
appeal  from  the  asse^ment  of  damages. 
Burrell  v.  Ballway  Co.,  173  Iowa,  441,  155 


N.  W.  800.  If  the  company,  flndiog  its  alleg- 
ed contract  draiied  by  the  defendant,  thought 
it  advisable  to  avoid  the  annoyance  and  ex- 
poise  of  attempting  to  enforce  It  by  suit 
in  equity  or  action  at  law.  It  was,  of  course, 
oitirely  within  its  privilege  to  waive  or  aban- 
don its  dalxn  to  a  conveyance  without  pay- 
ment of  damages,  and  proceed  to  inrocure  the 
desired  right  of  way  by  ccMnlng  to  an  agree- 
ment with  defendant  upon  tbe  price  and  pay- 
ing It,  or,  if  agreement  could  not  be  reacAed, 
by  instituting  condemnation  proceedings  and 
paying  the  jury's  award  of  damages.  The 
plaintiff's  course  in  this  respect  was  wholly 
voluntary,  and  we  can  conceive  of  no  rule  or 
principle  of  law  by  which  the  act  of  the  de- 
fendant, in  receiving  the  damages  assessed  in 
his  favor  on  plaintiff's  application  and  vol- 
untarily paid  into  court  for  his  benefit,  can 
be  held  to  be  a  legal  wrong,  or  afford  any 
ground  upon  which  to  plant  another  action 
fbr  the  repayment  of  the  money. 

nils  is  by  no  means  a  novel  question,  for 
controversies  more  or  less  similar  in  char- 
acter have  quite  frequently  found  their  way 
into  the  courts,  and  have  also  had  tbe  atten- 
tion of  law  writers.  See  Randolph  on  Emi- 
nent Domain,  {  251;  Lewis  on  Bminent  Do- 
main, §  441 ;  Id.  (2d  Ed.)  660;  Rippe  v.  Rail- 
way Co.,  23  Minn.  18;  Town  v.  Templeton, 
71  lU.  68;  RaUway  Co.  v.  derrard,  17  Xeo. 
687,  24  N.  W.  279;  Olean  v.  Steyner,  135  N. 
Y.  341,  32  N.  B.  9, 17  L.  E.  A.  640;  Bvanston 
V.  Olark,  77  III.  App.  234;  Howard  v.  Hook- 
er, 70  Kan.  372,  78  Pac.  847;  Johnston  v. 
Mining  Co.,  60  App.  Dlv.  344,  70  N.  Y.  Supp. 
257 ;  Northlngton  r.  Taylor  (Tex.  Civ.  App.) 
62  S.  W.  036;  Test  v.  Larsh,  76  Ind.  452. 
While  the  facts  treated  in  foregoing  prece- 
dents are  not  in  all  respects  parallel  with 
these  shown  in  the  present  case,  the  prin- 
ciple recognized  and  applied  in  all  of  them  U 
much  to  the  point  It  is  well  illustrated  in 
Town  V.  Templeton,  supra,  where  a  town, 
having  instituted  proceedings  to  condemn  cer- 
tain property  for  public  use,  thereafter  sought 
to  ignore  such  action  and  claim  the  property 
under  an  alleged  prior  g;lft  or  dedication. 
This,  said  the  cotirt,  "is  a  deer  admission 
that  they  had  no  claim,  and  It  is  an  adml.s- 
slon  that  estops  them  from  claiming  a  dedi- 
cation, either  under  the  deed  or  by  parol." 
In  Johnston  v.  Mining  Co.,  supra,  applying 
the  same  principle,  the  court  holds  that  a 
company,  by  beginning  and  maintaining  a 
proceeding  to  condemn  a  right,  admits  that 
it  does  not  possess  it,  and,  having  done  so, 
it  cannot  maintain  a  suit  to  reform  a  con- 
tract to  give  it  that  right.  Bqually  to  the 
point  is  the  language  of  the  New  York  court 
in  Olean  v.  Steyner,  supra,  where  the  plain- 
tiff mimidpal  corporation,  after  proceeding 
to  condemn  land  for  Its  use,  asserted  a  right 
thereto  by  a  prior  dedication.  Tbe  court, 
denying  the  right  of  the  village  to  thus  change 
front,  says  that  the  Institution  of  the  coii- 
demnatUm  proceedings  "necessarily  larolves 
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an  admission  of  tbe  landowner's  rlgttt,  and 
an  Inquiry  Into  his  damages  resulting  from  a 
necessary  taking  6f  that  right  If  Fifth 
street  was  tn  truth*dedlcated  to  the  pnhUc 
Dse,  and  that  dedication  accepted,  *  *^ 
the  commissioners  were  at  liberty  to  open 
the  street,  and  occupy  and  maintain  it,  with- 
out any  proceeding  whatever.  •  •  • 
But  the  municipality  waived  any  such  dalm, 
•  •  •  by  proceeding  under  the  charter  to 
condemn  the  landowner's  right,  and  to  as- 
sess bis  damages  for  what  was  proposed  to  be 
taken  from  him.  Manifestly  the  village  eon- 
ceded  his  right  when  it  instituted  a  proceed- 
ing to  take  It  away.  •  •  •  osie  charter 
does  not  authorize  a  taking  of  the  fee,  but, 
only  an  easement  for  a  •  •  •  street,  and 
precisely  that  easement  had  already  passed, 
If  there  had  been  a  dedication,  •  •  • 
and  the  municipality  finds  Itself  in  the  awk- 
ward position  of  seeking  to  condemn  Its  own 
property  for  its  own  use." 

It  should  also  be  said  la  this  connection 
that,  upon  the  appeal  taken  from  the  award 
from  the  sherllTs  jury,  the  plaintiff  sought 
to  prove  its  alleged  contract  with  the  defend- 
ant for  a  grant  of  the  right  of  way  over  his 
land  without  payment  of  damages,  and  on 
the  final  hearing  in  this  court  the  assertion 
of  such  right  was  overruled.  Burrell  v.  Ball- 
way  Co.,  173  Iowa,  441, 155  N.  W.  809.  True, 
in  so  ruling  we  did  not  go  beyond  the  neces- 
sity of  the  case  there  presented,  and  under- 
take to  decide  wliether,  after  condemning  the 
right  of  way  and  i>aylng  the  damages,  plain- 
tiff could  stlU  maintain  an  Independent  ac- 
tion upon  Its  alleged  contract;  but  we  think 
it  a  necessary  and  inevitable  result  that  no 
such  right  of  action  survives  the  condemna- 
tion. 

[1]  It  Is  not  very  material  whether  this  re- 
sult is  said  to  be  reached  by  an  application 
of  the  rules  pertaining  to  waivers  or  to  es- 
toppels in  pais  at  estoppels  by  record,  or  up- 
on the  general  proposition,  affirmed  by  all 
tbe  courts,  that  a  party  wUl  not  be  heard  to 
assert  two  Inconsistent  rights  or  claims  and 
be  awarded  recovery  or  relief  on  both.  The 
plaintiff  In  this  case  sought  to  exercise,  and 
did  exercise,  its  delegated  power  of  eminent 
domain.  In  doing  so  it  expressly  declared 
that  defaidant  was  the  owner  of  the  land, 
and,  tbe  parties  being  unable  to  agree  upon 
the  amount  of  damages,  plaintiff  asked  for 
a  jury  to  assess  them.  Impliedly  this  was 
not  only  an  admission  of  defendant's  right, 
but<al80  an  expression  of  wlllinguess  to  pay 
the  damages  whan  once  properly  assessed. 
The  assessment  being  made,  and  Its  correct- 
ness being  affirmed  on  appeal,  the  plaintiff 
paid  it.  If  all  this  is  not  a  concession  of 
defendant's  right  In  the  premises,  it  is  diffi- 
cult to  conceive  In  what  manner  a  more  ef- 
fective concession  could  have  been  made. 


Having  taken  Vbia  attitude,  and  pmrsoed  tlie 
condemnation  to  a  successful  toA,  plaintiff 
cannot  be  permitted  to  say  that  defendant 
was  guUty  of  a  wrong  in  receiving  the  mon- 
ey which  it  voluntarily  paid  Into  court  for 
his  benefit  In  a  proceeding  instituted  by  It- 
self for  that  very  purpose.  It  follows  that 
tbe  trial  court  erred  in  submitting  that  issue  • 
to  the  jury,  and  a  new  trial  must  be  ordered. 

[2]  In  the  foregoing  discussion  we  have 
purposely  avoided  reference  to  the  further 
claim  at  plaintiff  that  defendant  agreed  to 
procure  and  furnish  the  right  of  way  over 
other  lands  which  he  did  not  own,  and  that, 
falUng  to  do  so,  plaintiff  was  compelled  to 
condemn  it.  As  will  readily  be  seen,  the  Is- 
sue vpaa  this  dalm  presents  in  some  re- 
^>ects  a  different  question  than  tbe  one  we 
have  Just  disposed  of;  biit  we  find  it  unnec- 
essary to  here  consider  It.  While  returning 
a  verdict  for  plaintiff  for  damages  liased  on 
defendant's  failure  to  furnish  the  right  of 
way  over  all  the  described  lands,  the  jury 
at  the  direction  of  the  court  designated  tbe 
portion  of  such  amount  which  it  attributed 
to  his  failure  to  furnish  the  right  of  way 
over  lands  other  than  his  own,  and  it  is  the 
coatentlon  of  appellee  that  in  any  event  it 
is  entitled  to  an  affirmance  of  the  judgment 
to  the  extent  of  this  separate  finding.  But 
this,  we  think,  should  not  be  done.  The 
plaintiff  declared  upon  a  single'  cause  of  ac- 
tion. Its  petition  is  in  a  single  count,  al- 
leging a  single  contract,  and  a  breach  there- 
of In  its  entirety,  for  which  It  demands  dam- 
ages in  a  single  aggregated  sum.  The  peti- 
tion as  contained  in  the  abstract  does  not 
disclose  or  all^e  the  ownership  of  any  other 
person  than  the  defendant.  Indeed,  while 
not  so  alleged  in  express  terms,  the  natural, 
if  not  necessary,  inference  from  its  language, 
is  that  the  contract  bad  reference  to  the  de- 
fendant's property  only.  It  is  only  in  the 
evidence  offered  on  tbe  trial  that  the  owner- 
ship of  one  tract  of  tbe  land  by  bis  son  comes 
to  tbe  surface.  Upon  a  record  of  this  kind 
an  attempt  by  this  court  to  dissect  the  judg- 
ment below  into  parts,  and  affirm  as  to  one 
part  tlnd  send  the  other  part  back  for  a  re- 
trial, is  quite  clearly  not  allowable.  Seevers 
v.  Coal  Co.,  166  Iowa,  291^  147  N.  W.  761 ; 
Bond  V.  RaUway  Co.,  67  Iowa,  717,  25  N.  W. 
892;  Story  v.  Railway  Co.,  6  N.  Y.  85;  Wol- 
stenbolme  v.  Mfg.  Co.,  64  N.  Y.  272. 

Sufficient  has  been  said  to  Indicate  tbe 
necessity  of  a  reversal  of  the  judgment  ren- 
dered by  the  trial  court,  and  the  cause  will 
be  remanded  for  a  new  trial,  or  other  pro- 
ceedings not  inconsistent  with  'the  views  ex- 
pressed in  this  opinion. 

Reversed  and  remanded. 

PRBSTON,  C.  J.,  and  OATNOB  and  STE- 
VENS, JJ,  concur. 
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STATE)  ▼.  HOBSON.    (Na  82667.) 
(Sapreme  Coart  of  Iowa.    Oct  18,  1918.) 

Appeal  from  District  Court,  Polk  County. 
"Not  to  be  ofBcially  reported." 
John  A.  Holland,  of  Des  Moines,  for  appel- 
lant   H.  M.  Havner,  Atty.  Gen.,  for  the  Stote. 

PER  CURIAM.  Defendant  was  indicted  for 
maintaining  a  liquor  nuisance.  He  was  found 
guilty  by  a  jury,  and  was  fined  and  ordered 
committed.  The  case  comes  to  -us  upon  a  short 
transcript,  consisting  only  of  the  indictment 
judgment  and  notice  of  appeal.  No  error  ap- 
pears. 

Affirmed. 


STATE  V,  DUBREE.    (No.  32383.) 
(Supreme  Court  of  Iowa.    Oct  18,  1918.) 

Appeal  from  District  Court  Polk  Ctounty. 
"Not  to  be  officially  reported." 
C.  B.  MiUer,  of  Des  Moines,  for  appellant 
H.  M.  Havner,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Defendant  was  Indicted  with 
another  for  the  crime  of  maintaining  a  liquor 
nuisance.  A  plea  of  guilty  was  entered,  and 
judgment  that  defendant  pay  a  fine  and  stand 
committed.  The  case  comes  to  us  upon  a  short 
transcript,  consisting  of  the  indictment,  judg- 
ment, and  notice  of  appeal.    No  error  appears. 

The  judgment  is  affirmed. 


SCHOOLEY  T.  SGH(X)IiEY  et  al.  ((THIOAQO 
&  N.  W.  RY.  CO.,  Garnishee).    (No,  81800.) 

(Supreme  Court  of  Iowa.    Dec.  11,  1917.    Dis- 
senting (pinion,  Oct  25,  1918.) 

1.  Exemptions  «=»16,  76— "Debt"— Aucmont 
—Judgment— "Head  of  Family." 

Alimony  reduced  to  judgment  or  any  judg- 
ment for  a  fixed  amount  is  a  "debt"  within 
Code,  I  4011,  exempting  certain  wages  of  the 
head  of  a  family  from  liability  for  debt  and  a 
divorced  husband  wlio  marries  again  is  the  head 
of  a  family,  and  hia  wages  are  exempt  there- 
from. 

[Ed.  Note.— For  other  definitions,  see  Words 
hnd  Phrases,  First  and  Second  Series,  Debt; 
Head  of  a  Family.] 

2.  DivoBCE  ®=>231  —  AUMONY  —  "Debt  by 
Contract." 

Marriage  is  a  civil  contract  between  the 
parties,  implying  an  obligation  to  support,  in 
recognition  of  which  alimony  is  allowed,  which 
when  liquidated  by  judgment  is  regarded  as  a 
debt  by  contract  as  well  as  by  judgment 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  series.  Debt 
Contracted.] 

8.  Exemptions  «=»4— Constbtjotion  of  Stat- 
utes—Pukpose. 
Exemption  laws  are  not  intended  simply  for 
the  protection  of  the  debtor,  but  primarily  for 
the  protection  of  his  family,  and  such  statutes 
will  be  liberally  construed. 

Salinger,  Stevens,  and  Ladd,  JJ.,  dissenting. 

Appeal    from    District    Court,    Woodbury 
County ;   W.  G.  Sears,  Judge. 
Tbe  opinion  states  the  case.    Affirmed. 

Kass  Bros,  and  Foster  G.  Iddings,  all  of 
Sioux  City,  for  appellant.  George  Q.  Yea- 
man,  of  Sioox  City,  for  appellee.     Sargant, 


Strong  A  Stronbla,  of  Sioux  CU7,  James  0. 
Davis,  of  CUcEgo,  and  George  £.  Hise,  of 
Des  Moines,  for  garnishee. 

^WEAVER,  J.  The  plaintiff.  Belle  Schoo- 
ley,  and  the  defendant  were  formerly  wife 
and  husband.  On  January  9,  1912,  In  an  ac- 
tion brought  by  the  plaintiff  against  said  de- 
fendant and  then  pending  in  the  district 
court  of  Woodbury  ooonty,  a  decree  of  di- 
vorce was  entered.  In  the  same  proceeding 
the  plaintiff  secured  judgment  against  de- 
fendant for  a  stated  sum  as  alimony,  pay- 
able In  installments  during  her  life  or  until 
she  marry  again.  She  has  not  in  fact  con- 
tracted any  marriage  since  the  divorce.  Oa 
December  10,  1913,  the  defendant  married 
another  woman,  with  whom  he  has  ever 
since  lived  and  maintained  family  relations 
in  Woodbury  county.  C!ertain  installmenta 
of  the  Judgment  for  alimony  are  past  due 
and  unpaid.  For  several  years  the  defend- 
ant lias  been  and  still  is  employed  in  the 
service  of  the  Chicago  &  Northwestern  Rail- 
way Company  at  a  stated  salary  or  wages 
payable  monthly.  In  August,  1914,  plaintiff 
caused  an  execution  to  issue  upon  such 
judgment  for  alimony,  under  which  writ  the 
railway  company  was  garnished  as  a  sup- 
posed debtor  of  the  defendant ;  the  purpose 
of  such  garnishment  being  to  reach  and 
subject  to  the  payment  of  such  judgment 
the  wages  earned  by  him  in  the  company's 
service.  Defendant  appeared  in  such  pro- 
ceeding and  moved  to  discharge  the  gar- 
nishee on  the  ground  that  his  wages  were 
exempt  to  him  as  a  married  man  and  head 
of  a  family.  On  the  hearing  upon  this  mo- 
tion the  court  sustained  the  claim  of  exemp- 
tion because  of  his  status  as  a  married  man 
and  head  of  a  family,  and  ordered  the  dis- 
charge of  the  garnishee.  In  August,  1916, 
plaintiff  caused  another  execution  to  issue 
and  the  railway  company  to  be  again  gar- 
nished thereunder.  "  The  railway  company 
answered,  showing  that  at  the  date  of  the 
garnishment  it  was  indebted  to  defendant  in 
the  sum  of  $166.91  for  wages  earned  by  him 
within  the  period  of  90  days  preceding. 
Again  defendant  appeared  and  moved  to  dis- 
charge the  garnishee  upon  the  same  ground 
of  exemption.  This  motion  was  nlso  sus- 
tained, and  the  garnishee  ordered  discharg- 
ed, and  from  snch  order  and  from  judg- 
ment this  appeal  has  been  taken. 

The  foregoing  sufficiently  indicates  tlieone 
question  presented  fbr  our  consideratton: 
May  a  divorced  husband  who  has  married 
again  and  thus  becomes  tbe  bead  of  a  fami- 
ly avail  himself  of  tbe  exemption  pfovlded 
by  Code,  {  4011,  against  an  execution  Issued 
upon  a  general  judgment  for  alimony  ren- 
dered in  favor  of  his  first  wife?  Counsel 
for  appellant  take  the  negative  of  the  prop- 
osition, and  in  support  of  their  position  hare 
filed  a  very  well-prepared  brief  marshaling 
the  authorities  on  which  they  rely,  and  dis- 
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cnsslns  yeiT  tadcUy  the  principleB  which 
they  believe  to  be  applicable  to  the  nndia- 
pnted  facts  In  this  record.  That  some  of  the 
precedents  dted  do  appear  to  hold  snbetan- 
tlally  as  .connsel  claim  is  to  be  admitted, 
bnt  that  they  shoald  be  accepted  by  us  as 
controlling  nuthority  we  are  not  ready  to 
concede.  Taking  the  country  over  there  are 
perhaps  no  two  states  in  which  the  exemp. 
tlon  statutes  are  so  nearly  Identical  that 
the  construction  and  effect  given  to  one  In 
one  jurisdiction  may  be  said  to  be  satis- 
factory precedent  for  the  construction  and 
efTect  of  another  in  another  jurisdiction. 
Again,  there  is  no  uniform  policy  of  the 
courts  in  general  with  respect  to  these  laws. 
In  some  they  are  construed  and  applied  with 
great  liberality  In  favor  of  the  debtor  and 
his  family,  while  In  others  the  tendency  Is 
to  the  opposite  extreme  and  the  debtor  gets 
little  which  is  not  assured  to  him  by  the 
strict  and  technical  letter  of  the  statute. 
Exemptions  l>eing  strictly  creatures  of  the 
statute,  the  question  when  the  right  exists 
and  the  scope  of  such  right  rcflolves  itself 
in  final  analysis  into  one  of  construction  of 
the  legislative  language,  and  In  such  mat* 
ten  the  courts  of  each  state  ordinarily  ad- 
here to  their  own  views  of  the  expressed 
legislative  intent.  Our  exemption  statvte 
(Code,  I  4008),  first  provides  that,  "Hf  the 
debtor  is  a  resident  of  this  state  and  the 
head  of  a  fUnily,  he  may  hold  exempt  from 
execution"  certain  spedfled  items  of  person- 
al property,  varying  to  some  extent  as  It 
diall  appear  that  the  debtor  is  a  tanner, 
mechanic,  lawyer  or  teamster,  etc.  Sections 
4009  and  4010  exempt  pension  money  and 
homes  bought  with  pension  money.  Section 
4011  is  as  follows : 

"The  earnings  of  a  debtor,  who  is  a  resident 
of  the  state  and  the  head  of  a  family,  for  bis 
personal  aerricea,  or  those  of  hia  family,  at  any 
time  within  ninety  days  next  preceding  the  levy, 
are  exempt  from  liability  for  debt." 

[1]  In  the  case  before  ns  the  divorce  liad 
effect  to  restore  the  husband  and  wife  to  the 
status  of  unmarried  persons,  with  full  and 
onrestricted  right  to  each  to  marry  again 
the  same  as  if  their  marriage  relation  had 
never  existed.  So  long  aa  be  retained  that 
status  defendant's  wages  were,  of  course, 
subject  to  garnishment  because  he  was  not 
one  of  the  protected  class,  for  while  he  was 
a  resident  of  the  state  he  was  not  the  head 
of  a  family.  But  when  he  married,  as  he 
legally  might,  to  a  woman  having  the  legal 
right  to  take  blm  as  her  husband  and  es- 
tablished their  home  in  the  county  he  became 
literally  and  undisputably  the  head  of  a 
fkffllly  and  a  resident  of  the  state,  and  his 
Hgbt  to  the  exemption  of  his  wages  is  too 
dear  for  argument,  unless  he  is  to  be  ex- 
dnded  therefrom  upon  the  theory  advanced 
by  counsel  and  to  which  we  shall  now  give 
attention. 

The  point  so  made  Is  that  the  language  of 
the  statute  Is  that  "the  earnings  of  a  debtor 


who  is  a  reeidetit  of  the  state  and  the  head  of 
a  family,  for  his  personal  services,  •  •  • 
are  exempt  from  liability  for  debt,"  and  It  Is 
argued  that  this  does  not  Include  exemption 
from  liability  for  payment  of  a  judgment  for 
alimony  because  an  allowance  of  alimony  is 
not  in  a  legal  sense  a  "debt"  Caseb  are  cited 
which  do  draw  a  distinction  between  a  claim 
for  alimony  and  debt,  but  very  few  will  bo 
found  holding  that  a  claim  for  alimony  which 
has  been  reduced  to  final  Judgment  is  not 
the  debt  of  him  against  whom  it  is  rendered. 
On  the  contrary,  the  great  weight  of  author- 
ity Is  decidedly  the  other  way.  Speaking  of 
the  entry  of  a  decree  for  alimony,  the  Su- 
preme Court  of  the  United  States  says, 
"When  this  Is  done  it  becomes  a  debt  of  rec- 
ord." Barber  v.  Bartser,  21  How.  BBS,  16  Ii. 
Bd.  226.  Speaking  of  abn^nte  and  limited 
divorces,  the  Massachusetts  coDrt  says,  "The 
judgment  for  alimony  In  eMther  case  create* 
a  debt  of  reoord  in  favor  of  the  wife."  Chase 
V.  Cbaaev  106  Mass.  388.  A  debt  is  something 
^e  or  payable  from  one  person  to  another, 
and  may  be  created  by  contract  or  judgment. 
SUk  Oo.  V.  Spinning  Co..  154  N.  C.  421, 
70  a  E.  820,  Ann.  Cas.  lOlCA,  807;  Arbaugh 
V.  Shockney,  34  Ind.  App.  268,  71  N.  K.  232,  72 
X.  E.  669;  Mayor  v.  Hurt,  140  Ala.  3&4,  37 
South.  220,  103  Am.  St.  R^.  45;  liOthrop 
r.  Parke,  202  Mass.  104,  88  N.  E.  666;  Ex 
parte  Einsolving,  135  Mo.  App.  631,  116  S. 
W.  1071;  In  re  Van  Orden  (D.  O.)  96  Fed.  88; 
Mertz  V.  Berry,  101  Mich.  32,  69  N.  W.  445, 24 
Ii.  R.  A.  780,  46  Am.  St.  Rep.  379.  Our  own 
cases  are  quite  in  harmony  with  this  view. 
See  Whitcomb  v.  Whitcomb,  S2  Iowa,  718, 
2  N.  W.  1000.  In  this  las^clted  case  the 
wife  obtained  a  general  judgment  tor  alimony 
and  afterwards  sought  to  enforce  it  against 
the  husband's  homestead.  ThU  was  denied, 
the  court  saying,  "The  judgment  is  but  a 
debt,  and  the  plaintiff  is  not  entitled  to  pre- 
cedence or  greater  rights  than  wotild  be  the 
holder  of  any  other  judgment."  See,  also,  By- 
ers  V.  Byers,  21  Iowa,  268.  Indeed,  we  think 
we  need  look  no  further  than  to  the  statute 
itself  to  see  that  the  words  "debts"  and  "debt- 
or" are  used  in  their  more  general  and  lesa 
technical  sense,  and  that  the  statute  provides 
for  exemption  for  execution  Issued  upon  every 
and  any  general  judgment  against  the  head 
of  a  family  for  the  payment  of  money.  In 
Code,  (  4008,  which  is  the  section  providing  the 
general  list  of  exemptions,  the  word  "debtor" 
is  repeatedly  employed.  The  exemptions  are 
expressly  made  in  favor  of  the  "debtor"  If  a 
resident  of  the  state.  It  is  the  "debtor's" 
wearing  apparel,  trunks,  shotgun,  family  Bi- 
ble, portraits,  church  pew,  burial  lot,  tools  im- 
plements, team,  etc.,  which  are  secured  from 
seizure  under  execution  or  attachment,  and  If 
the  appellant's  theory  be  correct  that  a  judg- 
ment rendered  against  a  litigant  upon  any 
other  claim  tlian  that  of  a  debt  by  contract 
In  its  restricted  tedinical  sense  Is  not  a  debt 
within  the  meaning  of  this  statute,  then  the 
door  is  opened  to  stripping  the  Impoverldied 
debtor  and  his  family  of  every  earthly  pos- 
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session,  save  perbaps  the  elathes  apon  their 
backs,  In  favor  of  any  person  who  may  hap- 
pen to  recover  Judgment  against  him  npon 
any  cause  oC  action  not  originating  In  con- 
tract We  feel  very  sure  that  such  Is  not  the 
legislative  Intent  One  against  whom  a  judg- 
ment for  the  payment  of  money  is  rendered  la 
universally  Imown  and  spolcen  of  as  a  "J-ndg- 
ment  debtor,"  and  the  claim  against  him  Is 
recognized  as  a  "Judgment  debt"  It  Is,  to 
use  the  language  of  the  cases  already  cited, 
a  "debt  of  record,"  or,  as  called  by  some,  "a 
Judicial  debt  of  record."  It  is  a  debt— a  bind- 
ing obligation  to  pay  a  stated  sum  of  money 
fixed  by  Judicial  determination.  If  before 
Judgment  the  plaintiff's  claim  was  onliqul- 
dated  and  the  obligation  to  pay  was  imper- 
fect that  condition  ceased  with  the  Judgment 
entry.  What  was  before  uncertain  is  now 
certain.  A  ■^tU  of  execution  Is  nothing  less 
or  more  than  a  process  by  which  such  debt 
may  be  enforced  against  the  Judgment  debt- 
or's property,  If  any  he  has,  which  Is  subject 
to  seizure,  and  property  so  levied  upon  is 
taken  for  that  purpose — ^1.  e.,  for  the  payment 
of  his  debt  The  protection  agalust  such 
seizure  which  the  statute  of  exemption  pro- 
vides Is  In  favor  of  residents  of  the  state 
who  are  married  and  are  heads  of  families. 
Mr.  Bouvler  says  that  debts  arise  or  are 
proved  by  matters  of  record  (as  Judgment 
debts),  by  bonds,  and  by  simple  contract 
"The  word  'debt'  Is  of  large  Import  Including 
not  only  debts  of  record  or  Judgments  and 
by  specialty,  but  also  obligations  arising  un- 
der simple  contract  To  a  very  wide  extent 
and  in  its  popular  sense  It  includes  all  that 
Is  due  to  a  man  under  any  form  of  obligation 
or  promise."  Gray  v.  Bennett  ^  Mass.  (8 
Mete.)  626.  "Debt  "  means  a  liability  to  pay  a 
sum  certain,  and  It  makes  no  difference  how 
the  liability  arises,  whether  by  contract  or  It 
be  imposed  by  law  without  contract  Rhodes 
V.  O'Farrell,  2  Nev.  61.  See,  also,  Webster's 
International  Dictionary:  Rap.  &  U.  Law  Dic- 
tionary. The  Constitution  of  North  Carolina 
provides  for  the  exemption  of  homesteads 
from  sale  under  execution  for  any  debt  and 
this  has  been  held  to  Include  exemption  from 
levy  under  execution  on  a  Judgment  rendered 
In  an  action  ex  delicto.  Dellinger  v.  Tweed. 
66  N.  C.  210.  The  proposition  would  also 
seem  to  have  been  finally  settled  for  this  court 
as  far  back  as  the  case  of  Johnson  v.  Butler,  2 
Iowa,  635-646.  There  the  plaintiff  sued  at 
law  upon  a  Judgment  rendered  In  Illinois  In 
an  action  ex  delicto.  The  suit  was  brought 
and  an  attachment  sued  out  In  this  state  on 
the  theory  that  the  action  on  the  Judgment 
was  ex  contractu.  The  trial  court  ruled  in 
effect  that  the  action  upon  ihe  Judgment  must 
be  treated  as  partaking  of  the  nature  of  the 
original  action,  that  Is  ex  delicto.  Xhis  court 
overmled  the  trial  court  saying:  "But  when 
a  Jadgment  has  been  recovered  for  tort,  it 


then  Is  flzed  and  certain.  It  iB  a  debt  as 
much  as  tf  it  were  recovered  up«Mi  a  promise." 
The  same  preposition  is  reiterated  In  Warner 
V.  Cammack,  37  Iowa,  642.  Other  authorities 
of  like  diaracter  could  be  multiplied  quite 
indefinitely.  If  the  plaintiff  were  now  stand- 
ing in  court,  asking  an  allowance  of  alimony, 
it  could  well  be  admitted  that  her  action  in 
that  respect  was  not  ex  contractu,  or  rather 
that  such  claim  is  not  a  debt  in  the  r^trlcted 
meaning  of  that  word. 

[2]  And  yet  marriage  Is  a  dvll  contract  be- 
tween the  parties,  a  contract  which  Implies 
an  obligation  for  support,  and  it  Is  In  recogni- 
tion of  such  Implied  contract  that  alimony  is 
allowed.  It  remains  unliquidated,  however, 
until  the  court,  has  fixed  it  by  Judgment,  but 
thereafter  it  would  seem  that  it  would  be  re- 
garded as  a  debt  by  contract  as  well  aa  by 
Judgment 

Much  is  said  In  argument  of  the  Injustlcft 
of  Budi  results  In  cases  like  the  one  at  bar, 
and  that  defendant  ought  not  to  be  allowed 
to  clothe  himself  with  such  right  of  exemp- 
tion by  marrying  again.  If  it  should  be  ad- 
mitted that  the  statute  could  well  have  been 
made  to  accord  with  appellant's  contention 
of  absolute  Justice,  It  Is  sufficient  to  say  that 
It  was  not  so  made  The  marriage  relations  of 
the  parties  were  severed  at  the  option  of  the 
plaintiff.  It  was  In  accordance  with  her 
prayer  that  the  divorce  was  granted,  and 
she  was  given  her  freedom  from  the  bonds  of 
matrimony  with  a  general  Judgment  for  a 
specified  amount  of  alimony.  She  ceased  to 
be  a  member  of  bla  family  and  the  only  re- 
lation thereafter  existing  between  them  was 
that  at  Judgment  creditor  and  Judgment  debt- 
or, and  as  a  Judgment  creditor  she  became 
vested  with  the  same  rights  to  enforce  col- 
lection of  her  claim  which  the  law  gives  to 
all  other  creditors  of  that  class. 

[3]  It  Is  not  to  be  overlooked  that  the  ex- 
emption laws  are  not  Intended  simply  for  the 
protection  of  the  debtor,  but  primarily  for 
the  protection  and  support  of  hla  family,  and 
to  that  end  the  statute  will  be  liberally  con- 
strued. The  defendant  is  the  head  of  a  fam- 
ily  of  which  the  plaintiff  is  not  a  member. 
The  wmnan  who  married  him  is  his  lawful 
wife,  and  it  would  be  a  law  of  at  least  doubt- 
ful Justice  which  would  deprive  her  of  the 
protection  of  the  statute  for  the  benefit  of  the 
former  wife,  who  In  accepting  a  general  Judg- 
ment In  her  favor  must  be  held  to  have  Im- 
pliedly consented  to  take  It  subject  to  all 
legal  limitations  upon  her  right  to  enforce  It 
The  statute,  so  far  at  least  as  relates  to  the 
exemption  of  the  debtor's  earnings,  is  too 
clear  and  certain  to  permit  of  construction. 
To  repeat  the  defendant  Is  a  resident  of  the 
state,  a  married  man,  and  the  head  of  a 
family,  and  Is  therefore  within  the  literal 
description  of  the  exempt  class.  Tlie  statute 
provides  no  exception  from  its  terms.    The 
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earnings  garnished  were  witbtn  the  80-day 
period.  The  trial  court  coald  not  have  done 
other  R'lse  than  It  did  without  repealing  the 
statute  by  Judicial  construction  or  by  In- 
grafting thereon  an  exception  for  which  the 
legislative  language  affords  no  foundation 
•whaterer. 
The  Judgment  appealed  from  is  MfUnned. 

PRESTON,  G.  3^  and  EVANS  and  QAY- 
NOR,  JX,  concur. 

SAIiINGEiR,  3.  (dissenting).  I.  In  my 
<^lnlon,  the  fact  that  the  statute  gives  ex- 
emption to  no  one  but  a  "debtor"  does  not 
decide  this  case,  niat  none  but  debtors  have 
an  exemption  is  a  limitation  upon  who  may 
claim  ezanptlcm,  rather  than  a  declaration 
that  all  debtors  may  claim  it.  I  think  that 
all  accomplished  by  limiting  exemption  rights 
to  "debtors"  is  that,  if  an  alimony  Judgment 
is  not  a  "debt,"  there  is  no  exemption  as  to 
such  a  Judgment,  and  that  using  the  word 
"debtor"  does  not  settle  whether  sudi  Judg- 
ment Is  or  Is  not  a  debt  If  it  is  not  a  debt, 
then,  as  exemptions  bar  nothing  but  the  col- 
lection of  "debt,"  there  is  here  no  exemption. 

Concede  it  Is  a  general  rule  that  a  Judg- 
ment Is  "a  debt  of  record,"  no  tnatter  what 
the  basis  of  the  Judgment  is,  yet  sncb  con- 
cession does  not  more  than  meet  one  of  the 
arguments  of  appellant,  to  wit,  ttiat  "debt" 
Is  created  by  contract  only.  But,  though  a 
Judgment  is  ordinarily  "a  debt  of  record" 
without  reference  to  its  basis,  the  courts  may 
look  into  the  record  behind  the  Judgment  to 
ascertain  whether  it  is  an  allowance  of  ali- 
mony. Wetmore  ▼.  Markoe,  196  U.  S.  68,  25 
Sup.  Ct  at  174,  49  li.  Ed.  390,  2  Ann.  Gas. 
266:  Boynton  ▼.  Ball,  121  U.  S.  467,  7  Sup. 
Ct  981,  30  I/.  Ed.  986.  It  is  permitted  to 
show  that  the  Judgment  itself  lacks  some  es- 
sential attribute  of  "debt"  One  such  attri- 
bute is  certainty  as  to  amount  and  maturity. 
The  order  at  bar  provides  a  monthly  allow- 
ance. The  total  and  the  maturity  depend  up- 
on how  long  appelant  shall  live,  when,  if  at 
all,  she  remarry,  and  how  long  the  minor 
child  shall  live.  Thus  both  amount  and  ma- 
turity are  uncertain.  It  is  held  in  Dunbar 
v.  Dunbar,  190  U.  S.  340,  23  Sup.  Ct  767,  47 
U  Ed.  1064,  that  a  discharge  in  bankruptcy 
is  no  bar  to  enforcing  an  agreement  to  pay 
an  annuity  to  a  divorced  wife  during  her  life, 
or  until  she  remarries,  because  there  is  a 
substantial  Impossibility  of  estimating  the 
value  of  the  contingency  of  a  remarriage. 
Unlike  most  Judgments,  certainty  is  lacking, 
because  the  alimony  order  remains  In  court, 
and  is  subject  to  being  canceled  or  changed 
at  any  time.  Wetmore  v.  Markoe,  190  D.  S. 
68,  2S  Sup.  Ct  172,  49  L.  Ed.  390,  2  Ann.  Cas. 
285;  Barclay  v.  Barday.  184  111.  876,  66  N. 
EX  636,  51  !<.  R.  A.  361 ;  Audubon  v.  Shuf eldt, 
181  U.  S.  575,  21  Sup.  Ct  736,  45  L.  Ed.  1009. 
Andrew  v.  Andrew,  92  Vt  495,  20  AU.  819. 
In  the  Audubon  Case,  the  Supreme  Court  of 


the  United  States  approves  Alexander  r. 
Alexander,  13  App.  D.  G.  846,  45  L^  B.  A. 
806,  in  holding  that— 

"The  allowance  of  alimony  is  not  in  the  na- 
ture of  an  absolute  debt.  It  Is  not  ancondition- 
al  and  unchangeable.  It  may  be  changed  in 
amount  even  when  in  arrears,  upon  good  cause 
shown  to  the  court  having  jurisdiction." 

Z  (a).  Passing  that  there  is  no  debt,  be- 
cause the  requisite  cwtainty  is  lacking,  I 
next  contend  that  the  treatment  of  alimony 
allowances  by  the  courts  demonstrates  that 
such  an  allowance  is  not  a  "debt,"  because: 

(a)  It  is  universally  held  that  such  a  Judg- 
ment is  not  a  debt  within  prohibitions  of  im- 
prisonment for  debt.  Bronk  v.  State,  48  Fit. 
461,  81  South.  248,  99  Am.  St  Bep.  110; 
Barclay  v.  Barclay,  184  111.  471,  66  N.  B.  821, 
51  li.  R.  A.  351 :  Ex  parte  9n.ce,  12  Iowa, 
206,  79  Am.  Dec.  629;  note  Ann.  Cas.  191SEk 
1067,  and  cases;  Bates  v.  Bates,  74  Oa.  106; 
Mahoney  v.  Mahoney,  69  Minn.  847,  61  N.  W. 
334;  Lockwood  v.  Kmm,  84  Ohio  St.  1.  In 
many  Jurisdictions  the  allowance  may  be  en- 
forced by  proceedings  In  contempt,  and  the 
recalcitrant  punished  by  fine  and  imprison- 
ment. In  Foster  v.  Foster,  130  Mass.  189,  the 
court  held  that  "a  husband  may  be  lawfully 
arrested  on  an  execntloa  issued  upon  a  de- 
cree for  alimony."  In  England  "the  court 
may  require  him  to  five  security  for  its  pay- 
ment," or  "direct  him  to  make  a  transfer  of 
money  to  a  trustee  for  the  convenient  pay- 
ment to  the  wife."  Blngrose,  Marriage  & 
Divorce,  page  26.  Of  course,  no  court  can  do 
this  in  giving  a  naked  Judgment  for  debt,  or 
in  «)forcement  of  such  a  Judgment 

(b)  Such  a  Judgment  is  not  a  provable  debt 
within  the  meaning  of  the  Bankruptcy  Act 
(Act  July  1,  1898,  e  641,  80  Stat  544  [U.  8. 
Comp.  St  1916,  H  »686-«656]).  1  lioveland 
on  Bankruptcy,  594  to  586,  612  to  614 :  6  Gyc. 
397,  and  cases;  Audubon  v.  Shufeldt,  181  U. 
B.  575,  21  Sup.  Ct  735,  45  L.  Ed.  1009;  Dun- 
bar V.  Dunbar,  190  U.  8.  340,  23  Sup.  Ct  757, 
47  L.  Ed.  1064 ;  8  Am.  &  Bng.  Enc.  of  Law 
(2d  Ed.)  996,  999;  Bankruptcy  Act  1883; 
Wetmore  v.  Markoe,  196  U.  S.  68,  25  Sup.  Gt 
172,  49  U  Ed.  890,  2  Ann.  Cas.  265. 

(c)  Tbou^  the  courts  will  not  subject  the 
homestead  to  an  ordinary  debt,  they  do  sub- 
ject it  to  the  satisfaction  of  an  allowance  for 
alimony.  Winter  v.  Winter,  96  Neb,  886,  146 
N.  W.  710,  60  I*  R.  A.  (N.  S.)  607 ;  Blanken- 
ship  V.  Blankenship,  19  Kan.  159;  Daniels  v. 
Morris,  54  Iowa,  371.  6  N.  W.  532,  distin- 
guishing the  Byera  Case,  21  Iowa,  268. 

(d)  In  Tully  v.  Tully,  160  Mass.  91,  34  N. 
EX  79,  pension  money  was  subject  to  an  ali- 
mony Judgment,  though  the  federal  exemp- 
timi  statute  was  Invoked.  Why,  with  refer- 
ence to  exemptions,  pension  money  dlftera 
from  earnings,  is  not  readily  perceivable.    . 

(e)  Tile  authorities  hold  enforcement  of 
BWA  award  is  not  the  collecting  of  a  debt, 
but  a  sequestration,  akin  to  specific  perform- 
ance decree  and  to  partition;   that  in  anal" 
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«gy  to  marriage  settlementa  alimony  Is  a  set- 
ting aside  of  part  of  tlie  joint  estate  for-  tlie 
purpose  of  avoiding  tbe  family  becoming  a 
public  charge.  Daniels  t.  Morris,  54  Iowa, 
371,  6  N.  W.  632 ;  Winter  v.  Winter,  95  Neb. 
336,  146  N.  W.  710,  60  Ia  R.  A.  (N.  S.)  697 ; 
Cochran  v.  Cochran,  42  Neb.  612,  60  N.  W. 
942;  Anderson  v.  NorveU,  134  Mo.  App.  188, 
113  S.  W.  733 ;  Earle  v.  Barle,  27  Neb.  277, 
43  N.  W.  118,  20  Am.  St.  Rep.  667.  This 
categorical  formulation,  it  seems  to  me,  con- 
clusively demonstrates  that  a  judgment  or- 
dering a  payment  for  the  support  of  wife  and 
child  neither  Is,  nor  is  it  based  upon,  a 
"debt."  But  the  retisonlng  of  the  cases  cited 
Is  more  convincing  than  any  summary  of 
their  holdings. 

I  (b).  The  argument  that  the  obligation  to 
support  wife  -tind  child  "is  of  the  nature  of 
an  ordinary  Indebtedness  and  that  decree  or- 
dering such  payment  In  no  way  differs  from 
an  ordinary  decree  for  the  payment  of  mon- 
ey," is  said  in  Andrew  v.  Andrew,  62  Vt.  405, 

20  Atl.  819,  to  be  an  erroneous  view.  In  Bar- 
day  T.  Barclay,  184  111.  375,  66  N.  E.  636,  51 
l>.  R.  A.  351,  and  WIghtman  v.  Wlghtman,  45 
111.  167,  it  is  held  that  the  decree  may  be  en- 
forced by  attachment  for  contempt  because 
the  allowance  is  not  a  debt,  and  in  the 
Wlghtman  Case  it  is  said  that  this  is  so  be- 
cause prohibition  of  imi|rIaonment  tor  debt  re- 
fers to  an  obligation  founded  upon  contract. 
It  is  ruled  in  Ex  parte  Perkins,  18  Cal.  60, 
that  this  allowance  Is  not  technically  a  debt, 
that  the  husband  owes  the  wif6  no  specific 
amount  of  money,  and  that  the  judgment,  in- 
stead of  evidencing  a  debt  is  the  making 
definite  an  Imperfect  obligation,  that  of  sup- 
port— is  a  compelling  the  husband  to  perform 
a  duty.  And  Adams  v.  Adams,  80  N.  J.  Eq. 
175,  83  Atl.  190,  Ann.  Cas.  1913Et  1083,  de- 
clares that  these  holdings  are  sustained  by 
the  great  weight  of  authority,  and  upon  very 
fall  investigation  I  have  found  no  dissent, 
except  in  Nebraska  and  Missouri. 

The  enforcement  of  such  a  decree  or  award 
may  not  be  had  at  law — ^is  not  suable  at  law 
— and  resort  must  be  bad  to  the  chancdlor  to 
enforce  the  award.  Audubon  v.  Shufeldt,  181 
U.  S.  575,  21  Sup.  Ct.  735,  45  L.  Ed.  1009; 
Andrew  v.  Andrew,  62  Vt  495,  20  Atl.  818 ; 
Nary  v.  Braley,  41  Vt  180;  Allen  v.  Allen, 
100  Mass.  at  374;  Wetmore's  Case,  196  U.  S. 
68,  25  Sup.  Ct  172,  49  L.  Ed.  390,  2  Ann. 
Cas.  266.  Its  enforcement  Is  In  the  nature  of 
a  decree  compelling  specific  performance  of 
the  obligation  of  the  husband  to  support  wife 
and  family.  "Alimony  does  not  arise  from 
any  business  transactions,  but  from  the  rela- 
tion of  marriage.  It  is  not  founded  on  con- 
tract, sprees  or  implied,  but  On  the  natural 
and  legal  duty  of  the  husband  to  support  the 
Vlfe."    Audubon  v.  Shufeldt,  181  U.  S.  575, 

21  Sup.  Ct  735,  45  L.  Ed.  1009.  approved  in 
the  Wetmore  Case,  196  U.  S.  68,  25  Sup.  Ct. 
172,  49  h.  Ed.  390,  2  Ann.  Cas.  205.  It  is  a 
penalty  imposed  for  a  failure  to  perform  a 


duty,  Barclay  v.  Barclay,  184  111.  375,  66  N. 
E.  636, 51  L.  R.  A.  351.  The  policy  of  the  law 
Imposes  this  obligation  upon  the  husband. 
Wetmore  v.  Markoe,  196  U.  S.  68,  25  Sup.  Ct. 
174,  49  li.  Ed.  390,  2  Ann.  Cas.  265.  To  the 
same  effect  is  Romalne  v.  Chauncey,  129  N. 
Y.  666,  29  N.  E.  826,  14  U  R.  A.  712,  26  Am. 
St  Rep.  644.  In  reasoning  why  such  aa 
award  Is  not  within  the  prohibition  of  impris- 
onment for  debt  it  was  said  in  State  v.  Cook. 
66  Ohio  St  566,  64  N.  E.  567,  68  L.  R.  A-  625: 
"It  seema  manifest  that,  m>  far  as  the  obliga- 
tion  of  the  hnsband  enters  into  the  considera- 
tion and  aiforda  the  basis  for  the  court's  action, 
it  is  not  a  debt  in  the  seDse  of  a  pecuniary  ob- 
ligation. It  arises  from  a  duty  which  the  hus- 
band owes  OB  well  to  the  public  as  to  the 
wife,  but  it  ia  not  upon  any  specific  contract." 

The  liability  originates  in  the  wrongful  act 
of  the  husband  against  the  consequences  of 
which  the  public  as  well  as  the  wife  has  the 
right  to  be  protected.  The  decree  Is  an  ad- 
measurement by  which  the  court  makes  spe- 
cific a  general  duty  to  support  created  by  the 
marital  relation  and  by  public  poUcy.  Audu- 
bon V.  Shufeldt  181  U.  S.  675,  21  Sup.  Ct. 
735,  45  li.  Ed.  1009;  Daniels  v.  Lindley,  44 
Iowa,  567 ;  Romalne  v.  Chauncey,  129  N.  Y. 
566,  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St 
Rep.  644;  Fickel  et  al.  v.  Granger,  83  Ohio 
St  101,  93  N.  E.  527,  32  U  R.  A.  (N.  S.)  270. 
21  Ann.  Cas.  1347;  State  ex  rel.  Cook  v. 
Cook,  66  Ohio  St  566,  64  N.  E.  567,  58  L.  R. 
A.  625 ;  Noyes  v.  Hubbard,  64  Vt  302,  23  AU. 
727.  16  U  R.  A.  394,  33  Am.  St.  Rep.  928. 
And  it  is  held  in  Winter  v.  Winter,  95  Neb. 
335,  145  N.  W.  709,  50  U  R.  A.  (N.  S.)  697, 
that  a  court  of  equity  will  compel  the  per- 
formance of  marriage  obligations. 

Another  reaaon  for  holding  that  an  alimo- 
ny allowance  Is  not  a  debt  is  in  essence  that 
the  judgment  of  the  court  Is  a  sequestration 
and  division  of  the  property  made  on  a  con- 
sideration of  the  circumstances  of  the  family. 
See  Daniels  v.  MorrU,  64  Iowa,  369,  6  N.  W. 
632.  It  is  setting  aside  money  of  the  marital 
partnership  to  be  devoted  to  the  support  of 
the  wife.  Ex  parte  Perkins,  18  CaL  60.  The 
allowance  bears  some  analogy  to  marriage 
^settlements.  It  is  a  sequestration,  rather 
than  a  judicial  order  maklpg  the  husband 
the  debtor  of  his  wife  and  children.  Aooord- 
ing  to  Co<^ran  v.  Cochran,  42  Neb.  612,  60  N. 
W.  942,  the  enforcement  of  the  order  is  an 
invoking  of  the  general  equity  powers  of  the 
court  to  appropriate  property  of  a  nonresi- 
dent within  the  jurisdiction  to  the  mainte- 
nance of  the  wife  and  child'.  Mahoney  v. 
Mhhoney,  59  Minn.  234,  61  N.  W.  334,  holds 
that  an  allowance  of  alimony  to  the  wife  out 
of  the  property  of  the  husband  is  a  seques- 
tration, and  that  "In  providing  for  the  divi- 
sion and  adjustment  of  property  in  case  of 
divorce  the  law  proceeds  upon  the  theory 
that  the  wife  has  an  interest  in  the  property 
of  her  husband,"  and  that  therefrcm  it  fol- 
lows that  exemptions  have  no  place  against 
enforcement  of  the  allowance,  and  an  exemp- 
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tlon  Btatntft  "has  no  more  wpUcatloo  tban  it  f 
would  have  1q  an  ordinary  suit  for  parti- 
tion."   It  is  said  in  State  t.  Cook,  66  Ohio 
St.  566,  64  N.  E.  567,  58  U  R.  A.  625: 

"Beyond  tliia,  the  provision  for  alimony  Is  an 
allowance.  It  is  in  the  natare  of  a  partition, 
recm^izlng  the  right  of  the  wife  to  participate 
in  the.  accumulations  which  are  presamably  the 
reralt  of  their  joint  efforts  and  joint  economics." 

The  wife  is  awarded  a  Just  eqnitaUe  pro- 
portion of  the  whole^  and  this  allowance  may 
be  in  money  payable  In  gross  or  in  future  in- 
stallments. In  modem  practice  the  allowance 
is  one  made  to  a  woman  on  divorce  for  sup- 
port out  of  her  husband's  estate.  Anderson 
v.  NorreU,  134  Mo.  App.  188,  U3  S.  W.  733. 
The  case  of  Wightman  v.  Wightman,  45  111. 
167,  puts  it  tliat,  if  the  defendant  remain  con- 
tumacious, tlie  coiurt  may,  in  addition  to  at- 
tachment for  contempt,  sequestrate  his  real 
and  personal  property  as  a  means  of  enforc- 
ing performance  of  the  decree.  Finally,  it  is 
said  in  Audub<«  v.  Shufeldt,  ISl  U.  S.  675, 
21  Sup.  Ct  736,  45  L.  Ed.  1009,  approved  In 
the  Wetmore  Case,  that  permanent  alimony 
is  regarded  rather  as  a  portion  of  the  hus- 
band's estate  to  wlilcb  the  wife  is  equitably 
entitled  than  as  strictly  a  debt;  alimoiv 
from  time  to  time  may  be  regarded  as  a  por- 
tion of  his  current  income  or  earnings. 

After  the  divoroe  it  still  remains  the  duty 
of  the  father  to  provide  for  his  chUdren,  and 
that  they  are  given  in  the  custody  of  the 
mother  does  not  relieve  him  from  that  duty. 
Therefore  the  coiu-t  is  authorized  to  decree 
to  the  wife  so  much  of  the  estate  of  the  hus- 
band, or  such  sum  of  money  paid  in  Ueu 
thereof,  as  the  court  deems  Just.  It  is  an 
assignment  of  property  which  the  court  un- 
dertalces  to  put  her  in  possession  of,  and  the 
money  is  to  be  paid  her  in  Ueu  of  a  part  of 
Ills  estate.  The  decree  is  in  its  nature  spe- 
cific. Andrew  v.  Andrew,  62  Vt  495,  20  Atl. 
S19.  It  is  not  a  debt,  but  is  an  allotment  of 
a  part  or  proportion  of  his  estate  vested  by 
the  court  and  appropriated  to  her,  and  is 
similar  to  an  ordinary  decree  for  specific  per- 
formance. Lyon  V.  Lyon,  21  Conn.  185.  Per- 
manent alimmiy  Is  regarded  rather  as  a 
portion  of  the  husband's  estate  to  which  the 
wife  is  equitably  enUtled  than  as  being  in 
strictness  a  debt  Audubon  v.  Shufeldt,  181 
U.  S.  675,  21  Sup.  Ct  735,  45  L.  Ed.  1009. 
"The  court  does  not  decree  alimony  as  a 
debt  to  the  wife,  or  as  damages  to  be  paid  to 
her  by  her  late  husband,  but  as  a  part  of  the 
estate  standing  in  his  name  in  which  she 
has  a  right  to  share,  fixed  by  the  court  in  its 
discretion,  and  thus  appropriated  to  her  and 
to  wUch  she  thereupon  becomes  legally  enti- 
tled." State  v.  Cook,  66  Ohio  St  566,  64  N.  E. 
567.  And  all  this  does  not  mean  In  strictness 
a  severing,  allotment,  or  partition  of  pr(^)erty 
at  the  time  decree  is  passed.  Alimony  from 
time  to  time  may  be  regarded  as  a  portion 
of  the  husband's  current  income  or  earnings. 
Audubon  v.  Shufeldt,  181  U.  S.  575,  21  Sup. 


Ct  735,  45  L.  Bd.  1009.  In  other  words,  the 
future  Income  and  earnings  are  impressed 
with  an  equitable  lien  and  subject  to  future 
severance.  This  no  doubt  is  one  of  the  rea- 
sons upon  which  the  Massachusetts  court 
held  pension  mone^  to  be  subject  to  an  ali- 
mony judgment 

If  a  Judgment  wlildi  plaintiff  lias  is  not  a 
debt,  then  her  former  husband  is  not  her 
debtor,  and  for  that  reason  can  plead  no  ex- 
emption statute.  If  it  be  perchance  a  debt  in 
some  aspects,  and  the  means  to  satisfy  such 
debt  have  been  allotted,  sequestrated,  or  Imve 
had  a  lien  impressed  upon  them  by  the  court 
of  equity,  do  exemption  statute  can  make 
those  means  a  free  asset,  and  no  new  wife  or 
family  can  have  a  part  or  lot  in  what  Is  tlie 
property  of  another. 

II.  The  next  question  is  whether,  though 
an  alimony  Judgment  be  a  debt,  the  exemp- 
tion statute  should  not  be  so  construed  as  not 
to  sipply  to  such  a  debt  The  answer  involves 
the  familiar  rule  of  construction  tliat  no  stat- 
ute b6  given  a  literal  interpretation,  if  such 
interpretation  will  lead  to  absurdity  or  to  con- 
sequences that  the  Leglslatiu-e  could  not  in 
reason  have  intended,  unless  the  words  used 
clearly  indicate  that  the  Legislature  desires 
to  discard  reason  and  public  policy.  The  so- 
called  debt  arises  from  a  duty  which  the  hus- 
band owes  to  the  public,  as  well  as  to  the 
wife,  and  the  liability  originates  in  the  wrong- 
ful act  of  the  husband  against  the  conse- 
quences of  which  the  public,  as  well  as  the 
wife,  has  the  right  to  be  protected.  State  v. 
Cook,  66  Ohio  St  566,  64  N.  E.  567.  58  L.  H. 
A.  625.  And  it  is  said  in  Murray  v.  Murray, 
84.  Ala.  363,  4  South.  239,  that  the  duty  to 
provide  maintenance  for  the  wife  is  much 
more  binding  tban  mere  contractual  obliga- 
tion, and  is  not  only  a  duty  to  her,  but  is  as 
well  an  obligation  to  protect  the  public 
against  being  burdened  with  a  charge.  It  is 
the  policy  of  exemption  statutes  to  protect  the 
family  as  a  whole,  to  avoid  the  making  of 
any  member  a  public  charge.  Murray  v. 
Murray,  84  Ala.  363,  4  South.  239 ;  Mahoney 
V.  Mahoney,  69  Minn.  347,  61  N.  W.  334. 

It  is  unquestionable  that  the  same  policy 
underlies  the  providing  of  alimony;  and  In 
Winter  v.  Winter,  95  Neb.  335,  145  N.  W.  709, 
50  L.  B.  A.  (N.  S.)  607,  we  find  the  pertinent 
inquiry  why  exemption  statutes  should  not  be 
construed  to  be  a  protection  of  the  family 
against  the  husband  as  well  as  a  protection 
of  his  property  against  creditors,  and  a  dec- 
laration that  the  rights  of  the  holder  of  the 
alimony  decree  rest  on  the  reasoning  which 
permits  the  homestead  to  be  sold  for  the  sup- 
port of  the  family,  though  a  creditor  may  not 
sell  it.  We  held  In  Daniels  v.  Morris,  54 
Io^va,  3G9,  6  N.  W.  532,  that  the  homestead 
might  be  sold  to  satisfy  an  allowance  of  ali- 
mony, and  put  it  upon  the  ground  that  the 
homestead  is  not  for  the  husband  alone,  but 
for  the  benefit  of  the  family.  That  Is  the 
ground  upon   which  Winter  v.  Winter,  9S 


Digitized  by 


Google 


169  NORTHWESTERN  REPORTER 


<Iowa 


Neb.  335,  145  N.  W.  709,  50  Lw  R.  A.  (N.  S.) 
697,  proceeds.  And  It  Is  satd  In  Best  v. 
Zntayem,  53  Neb.  604,  74  N.  W.  64,  that  "the 
homestead  law  Is  a  family  shield,  and  cannot 
be  employed  by  either  spouse  to  wrong  the 
other."  As  was  said  In  the  Wetmore  Case, 
196  U.  S.  68,  25  Sup.  Ct  172,  49  I*  EJd.  390, 
2  Ann.  Cas.  265: 

"The  Bankruptcy  Law  should  receive  such  an 
interpretation  as  will  effectuate  its  beneficent 
purposes,  and  not  make  it  an  instrument  to  de- 
prive dependent  wife  and  children  of  the  sup- 
port and  maintenance  due  them  from  the  hus- 
band and  father,  which  it  hag  ever  been  the  pur- 
pose of  the  law  to  enforce." 

And  nothing  In  Whitcomb  v.  Whitcomb,  62 
Iowa,  715,  2  N.  W.  1000,  or  Byers  v.  Byers,  21 
Iowa,  268,  which  the  Whitcomb  Case  dlstln- 
gnlshes,  Is  In  conflict  with  any  of  this.  In 
the  Wbltcomb  Case  the  husband  had  obtain- 
ed a  divorce,  and  In  that  proceeding  the  wife 
was  allowed  alimony.  She  had  the  decree  of 
divorce  set  aside.  So  by  her  own  act  she  re- 
stored the  husband  to  the  status  of  head  of 
the  ftimlly.  Upon  the  very  reasoning  that 
the  homestead  is  not  for  the  benefit  of  either 
husband  or  wife  alone.  It  had  to  be  ruled  that 
one  might  not  take  the  homestead  from  the 
other  so  long  as  they  remained  married  to 
each  other.  For  all  tiiat  appears  In  the  rec- 
ord, the  husband  was  occupying  this  home- 
stead with  the  Children  of  the  parties ;  and 
In  the  Byers  Case,  in  which  the  wife  had  ob- 
tained the  divorce,  she  was  not  permitted  to 
seize  the  homestead,  because  the  husband  oc- 
cupied It  with  their  children. 

The  attitude  of  the  law  to  the  decree  for 
alimony  is  further  made  plain  by  holdings 
that  such  decree  makes  its  owner  a  creditor 
only  as  against  an  attempt  to  take  property 
from  the  family.  Andrew  v.  Andrew,  62  Vt. 
495,  20  Atl.  819;  Llvermore  v.  Boutelle,  11 
Gray  (Mass.)  217,  71  Am.  Dec.  708.  In  Ro- 
malne  v.  Chauncey,  129  N.  Y.  566,  29  N.  B. 
826,  14  L.  R.  A.  712,  26  Am.  St.  Rep.  544,  it 
Is  held  that  a  court  of  equity  will  not  lend  its 
aid  to  subject  an  appropriation  of  alimony  to 
debts  contracted  by  the  wife  before  the  de- 
cree allowing  alimony  was  entered.  In  Tully 
V.  Tully,  159  Mass.  91,  34  N.  E.  79,  it  was 
held,  against  a  plea  of  the  federal  exemp- 
tion statute,  that  pension  money  could  be 
subjected  to  an  alimony  judgment  because 
such  money  "Is  designed  In  part  to  enable  the 
pensioner  to  support  his  wife  and  family," 
and  that,  therefore,  the  statute  "should  not 
be  strained  to  enable  him  to  avoid  this  duty." 
We  should  not  strain  the  exemption  statutes, 
which  were  enacted  to  effectuate  public  poli- 
cy, Into  destroying  that  very  policy  merely 
because  no  express  limitations  are  attached 
to  the  use  of  the  word  "debtor"  In  the  exemp- 
tion statute.  Whenever  It  fairly  appears 
that  a  literal  construction  will  defeat  what 
is  confessedly  the  legislative  policy,  then  the 
word  should  yield  to  the  spirit.  It  is  uni- 
versally held  that  well-known  public  policy 
should  not  thus  be  made  ineffective,  unless 


the  language  of  the  statute  compels  a  holding 
that  the  Legislature  intended  to  defeat  leg- 
islative purpose  and  to  abandon  sound  public 
policy. 

II  (a).  If  our  statute  expresdy  declared, 
as  Is  done  In  some  jurisdictions,  that  the 
allowance  of  alimony  was  or  was  not  a 
debt  within  the  meaning  of  the  statute,  there 
would  be  nothing  to  construe.  We  have  no 
such  deflnlteness.  The  most  that  can  be 
claimed  is  that,  since  the  word  "debtor"  Is 
used  without  limitation  In  tetma.  a  literal 
Interpretation  gives  an  exemption  against 
any  and  all  debts.  But  the  statute  is  certain- 
ly not  broader  than  if  it  said  that  the  earn- 
ings should  be  exempt  from  "any  debt."  If 
that  were  the  language  used,  it  would  not 
follow  that  there  must  be  a  literal  construc- 
tion. Courts  may  even  reject  clauses,  and 
substitute  one  word  for  another,  in  a  will, 
provided  that  Is  "imperatively  demanded  In 
order  to  carry  out  the  Intention  of  the  testa- 
tor." Taylor  v.  Taylor,  118  Iowa,  410,  92  N. 
W.  71.  Ttey  may  "arbitrarily  expunge  or 
alter  words  In  a  will,"  If  It  be  necessary  to 
carry  out  such  intention.  Griffith  v.  Wood- 
ward, 1  Yeates  (Pa.)  318.  The  "rule  of  rea- 
son" may  be  applied  In  dealing  even  with 
words  like  "any  person."  See  Hodgkin  v. 
Railway,  5  Abb.  Prac.  N.  S.  (N.  Y.)  74 ;  State 
v.  Smiley,  66  Kan.  240,  60  Pac.  199,  67  L.  R. 
A.  908.  And  It  may  not  readily  be  perceived 
why  "any  debt"  Is  more  controlling  or  all- 
Including  than  "any  person."  It  has  been  de- 
cided over  and  again  that  the  words  "any 
person"  shall  not  be  literally  construed.  If  so 
doing  would  result  in  absurdity  or  In  contra- 
vention of  conceded  public  policy.  A  four 
year  old  child  is  "a  person."  Sutton  v.  State, 
122  Ga.  168,  50  S.  E.  61.  In  the  statute  pro- 
hibiting and  punishing  rape,  there  Is  no  lim- 
itation of  who  may  commit  it.  But  it  would 
not  be  contended  that  a  four  year  old  child 
or  the  husband  of  complainant  is  within  the 
statute.  We  have  a  statute  prohibiting  the 
resort  by  any  person  for  the  purposes  of 
"prostitution."  But  we  held  in  State  v. 
Gardner,  174  Iowa,  748, 156  N.  W.  747,  L.  R. 
A.  1916D,  767,  Ann.  Cas.  1917D,  239,  that, 
since  females  only  may  be  prostitutes,  a  male 
cannot  resort  for  the  purpose  of  "prostitu- 
tion." Though  an  Indictment  for  seduction 
did  riot  disclose  the  sex  of  the  alleged  seduc- 
er we  held  in  State  v.  Olson,  108  Iowa,  668, 
77  N.  W.  832,  that  In  reason  the  charge  must 
be  construed  to  refer  to  a  male  person.  The 
Constitution  of  the  United  States  makes  "any 
person  or  persons"  liable  to  punishment  for 
misprision  of  treason,  and  It  was  held  that, 
though  these  words  are  broad  enough  to  in- 
clude every  human  being,  they  must  necessa- 
rily be  confined  to  a  person  or  persons  owing 
allegiance  to  the  United  States. 

The  statute  invalidates  "every  disposition 
of  property"  which  suspends  the  absolute 
power  of  controlling  the  same  for  a  longer 
period  than,  etc.  '  Nothing  could  be  more  all- 
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tncliislve  tlian  ttae  T^ords  "erery  dliqiosltlon 
of  property."  But  we  held  In  Re  eleven,  101 
Iowa,  295,  142  N.  W.  986,  and  In  Wilson  t. 
Bank,  164  Iowa,  402,  145  N.  W.  948,  Ann. 
Gas.  ISieD,  481,  that  this  statote  did  -not  ap- 
ply to  charities,  because  "the  rale  of  public 
policy  which  forbids  estates  to  be  indefinite- 
ly inaliffliable  In  tke  handa  of  Indlrldnals 
does  not  apidy  to  charities,"  for  the  reason 
that  charities  are  established  for  lasting  and 
permanent  benefit.  In  State  t.  Orlmmell, 
116  Iowa,  596,  88  N.  W.  342,  we  had  to  deal 
with  a  statute  which  in  terms  makes  every 
communication  to  &  physician  pririleged. 
Bvt  we  declared  that  the  statute  does  not 
shield  a  physician  charged  with  mnrder  by 
abortion.  No  such  limitation  can  be  found 
In  the  statute,  so  far  as  words  go.  But  we 
restricted  the  sweeping  words,  because  we 
would  not  impute  to  the  Legislature  the  par- 
pose  of  shielding  criminals.  Cases  too  nu- 
merous for  citation  hold  that,  though  stat- 
utes permit  "any  ^rson"  to  recover  for  in- 
jury suffered  by  the  a<*  of  some  corporation, 
such  as  a  carrier,  one  wlu),  himself  in  fault, 
or  in  the  absence  of  a  statute  abolishing  the 
fellow  servant  rule  is  Injured  by  the  act  of 
a  fellow  servant,  may  yet  not  ncffyet.  See 
Dow^  V.  Hallway,  61  Miss.  529;  Carle  v. 
Canal  Co..  43  Me.  271;  Sala  v.  Bailway,  83 
Iowa,  664,  52  N.  W.  664;  MiUer  v.  Coffin,  19 
R.  L  164,  86  a{I.  8;  SnlUran  ▼.  Railway,  9T 
Mo.  113,  10  S.  W.  854;  Raflway  v.  Farrow, 
6  Colo.  505 ;  Lutz  v.  Railway,  6  N.  M.  496,  30 
Pac.  913,  16  L.  R.  A.  819 ;  Proctor  v.  Railway, 
«4  Mo.  112 ;  Connor  v.  RaUway,  60  Mo.  292. 
Such  holdings  are  put  upon  the  ground  that 
statutes  will  not  be  strained  to  overturn  ac- 
knowledged principles  of  Jostice  and  sound 
public  policy,  unless  the  words  of  the  statute 
IndlCBte  that  the  Legislature  desires  to  aban- 
don such  prindples  and  such  policy.  See 
Dixon  V.  Telegraph  Co.  (C.  C.)  68  Fed.  631 ; 
Jewell  T.  Trustees,  113  Iowa,  49,  84  N.  W. 
973. 

In  my  oirinion  fbe  case  at  bar  may  be  de- 
cided for  the  appellant  with  much  less  strain 
than  was  required  to  give  reasonable  mean- 
ing to  sndti  words  fts  "any  person."  It  is 
said  in  the  Wetmore  Case:  - 

"Unless  positively  required  by  direct  enact- 
ment tlie  court  should  not  presume  a  design  up- 
on the  part  of  Oongreas,  in  relieving  the  nn- 
fortnnate  debtor,  to  make  the  law  a  means  of 
avMding  enforcement  of  the  obligation,  moral 
and  1^^,  devolved  upon  the  husband  te  support 
his  wUe  and  to  maintain  and  educate  his  chil- 
dren." 

And  Dnnbor  v.  Dunbar,  190  U.  S.  340,  23 
Sup.  Ct'  75T,  47  L.  Ed.  1084,  approved  in  the 
Wetmore  Case,  declares: 

"We  think  it  was  not  the  intention  o(  Con> 
cress,  in  passing  a  Bankruptcy  Act,  to  provide 
for  the  release  of  the  father  from  his  obliga- 
tion to  support  his  children  by  his  discharge 
in  bankruptcy." 

And  that: 

"As  the  defendant  would  still  remain  liable 
(or  the  support  «f  his  minor  children,  even  if 


discharged  from  this  contract  under  the  act, 
and  he  would  remain  liable  for  past  support, 
why  should  it  be  held  that  Congress  intended 
that  such  a  contract,  to  do  wliat  tit»  law  enjoins 
upon  him  as  a  duty,  diould  be  released?  There 
is  no  language  in  the  act  which  plainly  so  pro> 
videa,  and  we  ought  not  to  infer  it." 

Tbe  Dunbar  Case  approves  the  holding  of 
In  re  Baker  (D.  O.)  96  Fed.  964.  which  says 
with  reference  to  a  decree  providing  for  the 
maintenance  of  a  bastard  that: 

"The  Bankruptcy  Act  was  passed  to  relieve 
persons  bringing  themsdves  wiUliin  its  provi- 
sions from  t^  incubus  of  hopeless  indebted- 
ness; but  it  was  not  intended  to,  nor  does  it, 
subvert  the  higher  rule,  which  casts  upon  a 
parent  tile  care  and  maintenance  of  his  ol& 
spring" 

—a  dnty  whose  performance  is  required  by 
tlie  welfare  of  the  states  as  also  every  prin- 
ciple of  law,  statutory,  natural,  and  divine. 
The  divorce,  with  its  incidental  allowance 
of  alimony,  simply  continues  tike  dnty  of  the 
hnd)and  beymd  the  decree  without  changing 
Its  nature.  Romaine  v.  Channcey,  129  N.  T. 
666,  39  N.  E.  826,  14  U  R.  A.  712,  26  Am.  St. 
Bep.  644;  Flekel  «t  aL  v.  Granger,  83  Ohio 
St.  101,  93  N.  B.  527,  83  L.  R.  A.  (N.  S.)  27a 
21  Ann.  Ga&  1847;  Locfcwood  v.  Kram,  8c 
Ohio  St.  1 :  Cook  v.  Cook,  66  Ohio  St  666,  64 
N.  B.  667,  88  L.  R.  A.  626.  Bat,  assume  that 
divorce  terminates  all  relations  to  the  former 
wife;  Is  not  the  father  nnder  the  underlying 
reason  and  purpose  of  exemption  laws,  and 
with  reference  to  the  children,  as  much  "the 
head  of  the  family"  as  he  ever  wasT  Is  not 
every  dnty  of  such  bead  cast  opon  hlmt 
With  reference  to  those  Children,  Is  not  every 
dnty  which  led  to  the  making  of  exemption 
laws  still  his  dutyf  Those  laws  were  made 
so  that  the  father  could  avoid  the  making  «t 
pablie  charges  out  of  his  children.  Does  tho 
divorce  alter  the  dealra  of  the  law  that  chil- 
dren shall  not  be  made  paupers  as  long  at 
the  fatho:  can  earn  money?  For  that  mat- 
ter, as  has  been  seen.  It  is  oniversally  held 
that  tlie  divorce  does  not  terminate  the  du- 
ty to  support  the  wife  to  the  extent  of  pay- 
ing the  alimony  whldi  the  court  has  pro. 
vlded  for  her,  and  it  is  self-evident  that 
the  divMKe  does  not  terminate  the  rela- 
tion of  parent  and  child.  If  this  be  soimd 
reasoning,  the  most  that  can  be  said  Is 
that  if  the  man  remarry,  and  thereby  ere* 
ate  a  double  strain  npmi  his  resonrcea,  and 
if  this  does  him  an  Injory,  it  Is  self-invited, 
because  the  new  marriage  was  voluntarily 
altered  into  In  the  light  of  the  knowledge 
that  a  doable  burden  woald  result.  See  An- 
derson V.  Norvell,  184  Mo.  App.  188,  113  S.  W. 
734,  in  Whldi  case,  It  is  said  that  the  hard- 
ship of  being  required,  on  remarrying  after 
divorce  and  award  of  alimony,  to  support 
two  families,  is  Immaterial  on  a  judicial  con- 
struction of  the  statute,  because  the  injury  is 
self-lnrited.  In  Winter  v.  Winter,  99  Neb. 
335,  145  N.  W.  709,  50  L.  R.  A.  (N.  S.)  697, 
there  was  failure  to  pay  a  monthly  allow- 
ance, and  it  Is  said: 
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"If  tbe  defendant  can  create  a  condition  with 
which  to  BuccessfuUy  defend  himself  against 
th«  decree  of  the  court,  then  it  may  well  be 
doubted  whether  the  decree  is  of  any  use" 

— and  further  said  that  no  mere  mle  of  law 
Interposed  t>7  defendant  will  permit  a  dere- 
lict husband  to-  escape  the  bnrden  of  support- 
ing his  wife  and  children;  that  when  the 
Legislature  i>assed  a  statute  providing  for 
exemptions  for  the  "head  of  a  family"  It  cer- 
tainly did  not  contemplate  that  a  man  could 
fall  In  duty  to  provide  for  wife  and  children 
in  defiance  of  the  decree  of  the  court,  and 
that  "the  law  ought  not  to  permit  him  to  con- 
struct a  shield  that  will  protect  blm  In  his 
marital  and  domestic  recklessness  by  getting 
married  again ;  he  ought  not  to  be  permitted 
to  relieve  himself  of  the  burden  of  support- 
ing the  children  that  he  caused  to  come  into 
tbe  world,"  and  that  the  duty  of  the  hus- 
band to  comply  with  that  decree  is  as  strong 
as  "the  dnty  which  binds  him  to  the  wife  In 
Omaha,"  who  is  of  a  class  concerning  which 
It  is  said  in  Best  v.  Zut^vem,  53  Neb.  604,  74 
N.  W.  64,  that  the  Judgment  for  alimony  is 
an  advance  warning  to.  Against  an  assertion 
ty  a  divorced  husband  for  an  exemption  in 
a  homestead  In  resistance  of  a  Judgment  fbr 
alim<«y,  it  was  said  In  Cochran  y.  Cochran, 
42  Neb.  612,  60  N.  W.  942,  that  the  divorce 
laws  may  not  be  nsed  to  enable  designing 
husbands  to  escape  the  performance  of  their 
marriage  contracts. 

Whosoever  goes  part  way  here  must  be  pre- 
pared to  go  all  tbe  way.  If  divorce  and  re- 
marriage bar  enforcement  of  the  alimony 
Judgment,  then  it  is  immaterial  whldi  party 
gets,  the  divorce,  and  immaterial  that  It  was 
granted  for  the  misconduct  of  the  party  who 
now  pleads  tbe  ^emption.  It  follows  tliat 
a  party  to  the  marriage  is  for  all  practical 
purposes  at  liberty  to  r^eve  himself  at  any 
time  from  the  duty  of  supporting  either  wUe 
or  children.  He  may  indulge  in  misconduct 
fao  gross  as  to  comp^  the  wife  to  obtain  a 
divorce,  and  so  conduct  himself  for  the  very 
purpose  of  being  able  to  remarry  and  use  the 
second  marriage  to  make  hi»  former  wife  and 
his  children  public  charges.  Whosoever  as- 
serts that  this  is  the  rl^t  construction  of 
our  exemption  statute  must  be  prepared  to 
maintain  that,  if  a  man  has  wife  and  children 
who  will  be  left  utterly  unsupported,  unless 
he  supports  them,  marry  a  rich  wife,  who  re- 
mains childless  and  supports  him,  he  may 
spend  wliat  be  is  minded  to  earn  in  riotous 
living,  but  the  public  must  support  those 
whom  he  has  brought  Into  the  world.  I  am 
firmly  persuaded  that  no  such  thing  was  in- 
tended by  using  the  word  "debtor,"  without 
more,  and  am  abidingly  convinced  that  here 
there  should  be  a  reveirsal,  because  (1)  the  al- 
lowance for  alimony  Is  not  a  debt  at  all, 
and  therefore  there  is  no  exemption  that  can 
be  asserted  against  it ;  and  (2)  if  it  be  con- 
ceded that  the  allowance  is  in  some  senses  a 


debt.  It  was  not  the  legislative  intent  to  ap- 
ply the  exemption  statute  to  it 

STEVBNS  and  LADD.  JJ.,  concur  in  this 

dissent. 


MIIjET  et  al.  v.  HEANET  et  al  * 
(Supreme  Court  of  Wisconsin.     July  8,  1918.) 

1.  Hubbard  and  Wife  «=»171(4)— BTimifCB 
OK  Relation— SuFFiciENCT. 

In  action  on  notes  given  for  corporate  stock 
and  for  foreclosure  of  lien  created  on  defend- 
ant maker's  share  in  an  estate  by  virtue  of  an 
assignment  executed  by  her  to  secure  payment 
of  the  notes,  facts  held  to  warrant  court's  find- 
ing that  maker  purchased  stock  as  principal 
and  not  as  surety  for  her  husband,  who  indorsed 
the  notes. 

2.  Corporations  «=»121(t»)— Sale  of  Stock— 

F'BACDUI.ENT    REPBESENIATIONS— EVZDENCB. 

In  action  on  notes  given  for  corporate  stock 
and  for  foreclosure  of  lien  created  on  defend- 
ant maker's  share  of  an  estate  by  virtue  of  an 
assignment,  executed  by  her  to  secure  payment 
of  the  notes,  evidence  held  to  warrant  court 
finding  that  no  fraudulent  representations  were 
made  to  maker  by  seller,  payee,  concerning  val- 
ue of  stock  which  constituted  an  indacement  on 
maker's  part  to  enter  into  contract  of  purchase. 

8.  Evidence  <Ss>423(8)  —  Paboi.  Evidsncii  — 

Relation  or  Pabiies. 
Parol  evidence  is  admissible  to  show  that 
one's  contract  is  one  of  surety  rather  than  <^ 
principal. 
4.  Cobpobationb  «S9121(5)— SaU)  of  Stock— 

Fbaud— Evidence. 
In  action  on  notes  given  for  corporate 
stock,  to  justify  a  finding  against  plaintiff  on 
issue  whether  defendant  and  her  husband,  in- 
dorser  of  notes,  were  induced  to  enter  into  the 
contract  of  purchase  by  reason  of  false  rep- 
resentations that  a  stranger  was  ready  and  will- 
ing to  buy  the  stock,  plaintiff's  connection  with 
the  stranger  would  have  to  appear  by  dear  and 
satisfactory   proof. 

6.  Appeal  and  E>bbob  «s9l012(D— Findinos 
OF  Faci^Review. 
The  court  on  ap^al  will  not  disturb  a  find- 
ing of  fact  of  the  trial  court,  unless  it  appears 
to  be  against  the  clear  preponderance  of  the  evi- 
dence. 

6.  Fbaud  «=s>18— AonoNABLB  Fbavd. 

Misrepresentations  to  constitute  "acticma- 
ble  fraud"  must  be  of  a  material  fact. 

7.  Fraud  ®=9— Actionable  Fbaud— Deceit. 

Mere  representations  on  part  of  the  seller 
that  another  stands  ready  and  willing  to  pup- 
chase  the  property  offered  for  sale  do  not  con- 
stitute "actionable  fraud,'    or  "deceit" 

8.  Fraud  «ss»28— Actionable  Fraud. 

Where  a  decoy  purchaser  is  made  use  of  to 
corroborate  or  impress  upon  the  prospective 
bnyer  a  misrepresentation  concerning  the  value 
of  the  property  sold,  or  some  other  material 
fact,  actionable  fraud  may  result 

9.  Evidknck  <gs»448— Pabol  — Pbsuminabt 

AOBEEMENTS. 

Regardless  of  preliminary  negotiations, 
where  agreement  was  subsequently  reduced  to 
writings  evidencing  a  complete  contract  the 
court  must  look  to  tbe  consummated  written 
instruments  to  determine  what  tbe  contract  was. 

10.  EviDENcac  «ss>897(2)— Pabol  Evidence  to 
Vabt  Contract. 

The  terms  of  a  complete  written  contract 
cannot  be  varied  by  parol. 


«s9For  other  cum  im  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Slseat*  and  Ind«XM 
•  Rehearing  denied  November  6,  19U. 
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11.  BviSBIIOS  «s>307(2)— Pasoc  BVIDBIfCU— 
CONTKAOIS. 

It  was  iaenmbent  upon  plaintiff,  seller  of 
corporate  stock,  to  see  that  the  full  under- 
ttanding  between  himself  and  defendant,  pur- 
chaser, was  embodied  in  written  contract  ap- 
parently complete,  and  plaintiff  cannot,  in  an 
action  on  notes  given  for  the  stock,  set  up  that 
written  contract  does  not  clearly  express  the 
terms  of  the  agreement 

12.  COBPORATIONS  «=»117  — SaI,«  OF  StOOK  — 

Bbscission — Pajlube  to  Deliver. 
If  defendant,  purchaser  of  corporate  stock, 
ever  had  the  right  to  rescind  for  failure  to  de- 
Uver,  she  cannot  exercise  that  right  after  the 
stock  haa  been  deliversd  and  ahe  baa  secured 
full  physical  poaaeaaion  thereof. 

13.  CoBPOBATiONB  ®;3l21(5)— Saij:  or  Stock 
—  Pbescmptios  —  Knowledge  of  Pbovi- 
sioirs  or  Contract. 

One  who  buys  sto<^  from  a  atockhelder  moat 
be  presumed  to  have  knowledge  of  provisiona 
of  aasigmnent  of  stock  delivered. to  liun  by  the 
seller. 

14.  CoKpoBATioNs  «=>117  —  Rescission  — 
Gbocnds. 

AaaigniBMit  of  stock  deUveied  by  seller  to  de- 
fendant, buyer,  held  to  show  a  consent  on  the 
part  of  defendant  to  a  continuation  of  the  pledge 
of  the  stock  for  an  indebtedness  not  her  own.' 
ao  that  she  could  n«t  cdalm  right  to  rescind 
because  stock  was  not  delivered  immediately. 

16.  JCBT  «=»14(4)— Right  to  Jvvx  T^ial— 
Equitable  Action. 

An  action  on  notes'  given  for  corporate 
stock  and  for  forecloeors  of  lieu  on  eollataral, 
in  which  defendant  set  up  defensa  of  fraud  and 
aaked  that  the  notes  be  canceled,  was  an  "eq- 
uitable action,"  and  defendant  had  no  right  to 
have  the  issues  tried  by  a  jury. 
19.  Novation  4s»l— 'Pubohasb  or  Stock. 

Since  defendant,  purcbaaer  of  stocj^  from 
plaintiff,  former  owner,  never  agreed  to  pay 
the  amount  of  plaintiff's  indebtedness  to  the 
corporation,  neither  the  corporatiDn  nor  its 
trustee  in  bankruptcy  caB  make  any  claim 
against  defendant  for  such  indebtedness,  and 
there  could  be  no  novation,  there  being  no  dis- 
cbance  of  seller's  liability,  because  of  a  lack  of 
consideration  and  wont :  of  power  of  eorpoiats 
officers  to  give  away  corporate  assets. 

17.  COKPOBATIOKS  «=»404(1)  —  Repbesenta- 
tios— Managing  Officers — Contract. 

Managing  ofRcer  of  corporation  could  not 
bind  it  by  an  agreement  to  deliver  to  a  third 
p«rson  monev  and  merchaadiae  of  the  corpora- 
tion upon  the  credit  and  responsibility  of  a 
stockholder,  and  as  an  advance  upon  her  share 
of  anticipated  net  earnings  of  the  buslneas  of 
the  corporation. 

18.  COBPOBATIONS  «=»814(2)— Contbacts  BT 
DiBECTOKS— Individual  Intesest. 

The  board  of  directors  of  a  corporation 
eouM  not  make  a  valid  contract  to  advance  mon- 
ey and  merchandise  of  the  corporation  upop  a 
stockholder's  share  of  anticipated  net  earnings 
of  the  corporate  business,  where  a  majority  of 
the  board  was  interested  in  the  contract  ad- 
versely to  the  corporation. 

19.  CORPOBATIONS  «39312(7)— AGREEMENTS  AB 

TO  Dividends — Knowledge  of  Stockhold- 
ers. 
A  custom  prevailing  for  about  eight  years 
of  allowing  stockholders  to  obtain  advances  <m 
open  account,  such  advances  being  treated  as  in 
lieu  of  dividends,  cannot  bo  construed  as  an 
arquiescence  of  stockholders,  who  did  not  have 
actual  knowlediee  of  advanoements  made  upon 
the  credit  of  a  stockholder. 

20.  CORPOBATIO.NS  <S=>3H— ACCOUNTS  OF  CoB- 

poRATior  —  Knowledge  op  Stockholders. 
Stockholders  are  not  charged  with  knowl- 
edge of  the  contents  of  or  entries  in  the  ordi- 


nary flnaneial  books  of  account  of  the  corpora- 
tion. 

21.  COBFOBATIONS  4=9429— DiVUSION   OF  AS- 
SETS— RioHT  OF  Transferee — Knowledge. 

One  who  receives  assets  of  a  corporation 
with  full  knowledge  that  they  have  been  divert- 
ed is  liable  for  their  restoration  to  the  ctnpo* 
ration. 

22.  Subrogation  ®s»22— Patuknt  of  Debt- 
Protection  of  Interest  in  Pbopertt. 

In  action  on  notes  given  for  corporate  stock  • 
and  to  foreclose  lien,  in  which  trustee  in  bank- 
ruptcy filed  a  cross-oomplaint,  where  assets  of 
the  corporation  diverted  at  instance  of  a  stock- 
holder were  turned  over  to  the,  one  that  sold 
the  stock  to  her,  and  she  was  credited  with  the 
amount  on  her  indebtedness  to  the  seiler,  and 
the  seller,  being  liable  to  trustee  of  bankrupt 
corporation,  paid  the  trustee,  the  judgment 
should  provide  that  be  be  subrogated  to  the 
rights  of  the  trusteo  against  the  stockholder. 

23.  Bakkbuptot  «s»206(1>— Rights  of  Tbus- 

XEE. 

In  view  of  Bankruptcy  Act.  g§  70a,  and 
47a2  (U.  a.  Oomp.  St  1916,  j§  9654,  9^1),  a 
trustee  of  a  bankrupt  corporation  may  main- 
tain an  action  to  recover  assets  of  the  corpora- 
tion which  have  been  unlawfully  diverted,  when 
necessary  to  liquidate  claims  of  creditors  of 
corporation. 

Kerwin  and  Eschweiler,  33.,  dissenting. 

Appeal  from  Circuit  Coart,  Milwaukee 
County;   A.  H.  Reld,  iJudge. 

Action  by  John  P.  Mlley  and  others  against 
Heleu  Heaney  and  others,  In  which  the  First 
Trust  Company,  trustee  In  bankruptcy,  was 
made  a  party  defendant  and  filed  a  cross- 
complaint.  From  the  judgment  rendered,  all 
parties  named  appeal.  Judgment  affirmed 
Upon  appeals  of  Mlley  and  Heaney,  and  modi- 
fled  as  to  the  trast  company. 

See,  also,  163  Wis.  184,  157  N.  W.  61S. 

On  the  4th  day  o*  January,  1918,  J.  P. 
Mlley  ovrned  600  shares,  R  A.  Heaney  300 
shares,  and  O.  M.  Barrett  100  shares  of  the 
capital  stock  of  the  G.  M.  Barrett  Company, 
which  company  was  the  proprietor  of  a  d»' 
partraent  store  in  the  city  of  Milwaukee. 
This  constituted  all  of  the  outstanding  caidr 
tal  stock  of  said  company,  except  100  shares 
of  preferred  stock  of  the  par  value  of  $50  per 
share  owned  by  the  Oermanla  Publishing 
Company.  For  many  years  Mlley  and  Heaa- 
ey  bad  been  the  principal  managing  offlcera 
of  the  business  of  the  corporation,  Mlley 
holding  the  office  of  president  and  treasurer, 
and  Heaney  that  of  vice  president  and  see- 
retary.  Helen  Heaney  Is  the  wife  of  E.  A. 
Heaney,  also  daughter  and  heir  at  law  oC 
Phillpp  Jung,  then  deceased.  On  or  about 
the  4th  day  of  January,  1913,  Miley  sold  and 
assigned  his  600  shares  of  stock  In  said  Bar- 
rett Company  to  Helen  Heaaey.  In  payment 
thereof,  Helen  Heaney  executed  to  Miley  15 
promissory  notes,  aggregating  $110,000,  in- 
dorsed by  her  husband,  E).  A.  Heaney,  and, 
as  collateral  security  therefor,  executed  to 
Miley  an  assignment  of  all  her  right,  title, 
and  interest  tn.and  to  her  share  of  the  estate 
of  PblUpp  Jung,  her  father,  then  deceased. 
Thereafter  Miley  assigned  to  the  Kneeland 
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West  lAimber  Company  one  of  salid  notes  for 
$8,936.70  and  to  the  Germanla  National  Bank 
four  of  said  notes,  aggfegating  ?27,612.T2. 

This  action  was  brought  by  Mlley,  the 
Kneeland  West  Lumber  Company,  and  the 
Gennania  National  Bank  to  reoorer  certain 
amounts  then  due  on  said  notes,  to  have  the 
amounts  to  become  due  thereon  adjudicated, 
•and  for  a  foreclosure  of  the  lien  created  on 
Helen  Heaney's  share  of  Phllipp  Jung's  es- 
tate by  virtue  of  the  assignment  executed 
by  her  to  J.  P.  Mlley  to  secure  the  payment 
of  said  notes.'  On  the  16tb  day  of  Ilarcfa, 
1916,  the  Barrett  C<mipany  was  adjudicated 
bankrupt,  and  the  First  Trust  Company  of 
Milwaukee,  Wis.,  was  appointed  trustee  in 
bankruptcy  for  the  said  Barrett  Company. 
On  the  28th  day  of  August,  1915,  the  First 
Trust  Company,  as  such  trustee  In  bank- 
ruptcy of  the  said  Barrett  Company,  was 
made  a  party  defendant  to  the  action.  It 
filed  its  answer  to  the  complaint  of  the  plain- 
tiffs and  a  cross-complaint  against  Helen 
Heaney  and  John  P.  Mlley,  which  cross-com- 
plaint was  considered  by  this  court  upon  de- 
murrer in  163  Wis.  134,  157  N.  W.  515.  The 
nature  of  the  cross-complaint,  so  far  as  ma- 
terial here,  will  sufficiently  SiVpetLt  from  the 
opinion. 

The  following  Is  a  brief  presentation  of 
Bome  of  the  outstanding  facts: 

The  G.  M.  Barrett  Company  was  incorpo- 
rated in  Septffiuber,  1809,  and  from  that  time 
lintll  Its  bankruptcy  March  16,  1915,  con- 
ducted a  department  storo  in  the  city  of 
Milwaukee.  At  the  time  of  its  Incorpora- 
tion, its  capital  stock  consisted  of  1,000 
shares  of  common  stock  of  $100  each,  $60,000 
of  which  was  owned  by  O.  M.  Barrett  and 
$40,000  by  John  P.  Mlley.  Some  time  prior 
to  February  17,  1903,  Mlley  pnrdiased  from 
Barrett  600  additional  shares,  making  him 
the  holder  of  90O  shares  of  the  par  value  of 
$90,000  and  leaving  Barrett  the  holder  of 
100  shares.  Some  time  between  February 
17,  1903,  and  January  16,  1904,  Mlley  inter- 
ested the  defendant  E.  A,  Heaney,  then  a 
man  of  about  29  years  of  age.  In  the  busi- 
ness, and  agreed  to  transfer  to  him  100 
shares  of  stock  then  outstanding  in  his  name. 
Heaney  paid  $1,000  in  cash,  and  it  was  un- 
derstood that  the  balance  was  to  be  paid  out 
of  the  earnings  of  the  stock.  On  the  14th 
day  of  February,  1903,  Mlley  also  transferred 
to  Henry  J.  Klllilea  200  shares  of  his  900 
shares  of  stock,  on  credit,  with  the  under- 
standing that  the  earnings  thereon  from  time 
to  time  would  be  applied  on  payment  of 
KilUlea's  Indebtedness  to  Mlley  therefor. 
From  that  time  until  the  9th  day  of  August, 
1911,  at  which  time  Klllilea  sold  his  stock 
to  the  defendant  B.  A.  Heaney,  the  stock- 
holders of  said  company  consisted  of  said 
Barrett,  owner  of  100  shares;  Mlley,  owner 
of  600  shares;  Klllilea,  owner  of  200  shares; 
and  Heaney,  owner  of  100  shares.  As  stated, 
Klllilea  was  eliminated  as  a  stockholder  on 
the  9tb  day  of  August,  1911,  when  Heaney 


purchased  bis  20O  shares.  From  Febmary 
17,  1903,  to  January  18,  1908,  the  board  of 
directors  consisted  of  Barrett,  Mlley,  and 
Klllilea;  from  January  18,  1908,  to  January 
20,  1912,  of  Mlley,  KiUllea,  and  Heaney ;  and 
from  January  20,  1912,  to  1913,  of  Barrett, 
Mlley  and  Heaney.  MUey  was  president  and 
treasurer,  and  Heaney  vice  president  and  sec- 
retary, of  the  company  from  January  16, 1904 
to  1913. 

On  February  1,  1906,  Mlley  borrowed  from 
the  Germanla  National  Bank  on  his  demand 
note  the  spm  of  $30,000,  and  on  a  note  exe- 
cuted by  the  G.  M.  Barrett  Company  to  him 
(of  which  more  wUl  be  said  hereafter)  the 
sum  of  $10,000.  He  pledged  to  the  bank  at 
that  time  the  900  shares  of  stock  which  bad 
been  issued  in  his  name,  20O  of  which  he  had 
agreed  to  transfer  to  KlUUea  and  100  of 
which  be  had  agreed  to  transfer  to  Heaney. 
All  of  this  stock  remained  pledged  to  the 
Germanla  National  Bank  until  the  time  of 
the  sale  by  Mlley  of  his  stock  to  Mrs.  Hean- 
ey. It  also  remained  in  pledge  wlthsaidbank 
for  some  time  after  sudh  sale,  which  circum- 
stance will  receive  specific  attention  later. 
As  further  security  for  the  $30,000  loan, 
there  was  executed  to  the  bank  by  Mlley,  Kil- 
Ulea,  John  H.  Kopmeier,  and  Clem  F.  Bo- 
madka  an  Instrument  dated  February  1, 
1905,  which  declared  on  Its  face  to  be  a  con- 
tinuing guaranty  of  said  $30,000  loan. 

During  this  time  the  corporate  business 
was  handled  pretty  much  as  a  partnership 
affair.  Mlley,  Heaney  and  Klllilea  purchas- 
ed merchandise  from  time  to  time  on  credit 
and  drew  money  from  time  to  time  on  open 
accounts.  AU  ot  these  items  were  charged 
against  them.  No  dividends  were  actually 
declared,  but  they  were  treated  as  entitled  to 
60,  10,  and  20  per  cent.,  respectively,  of  the 
earnings  as  the  same  were  computed  at  the 
end  of  each  year.  On  January  10,  1910,  the 
books  of  the  company  showed  a  surplus  suf- 
ficient, if  correct,  to  warrant  a  dividend  of 
100  per  cent  A  dividend  of  that  amount 
was  declared  and  credited  to  the  stockhold- 
ers  of  the  company  In  proportion  to  the 
amount  of  the  stock  held  by  them  to  absorb 
such  surplus.  The  business  of  the  company 
was  conducted  at  a  store  on  West  Water 
street  up  to  1909,  at  which  time  it  was  moved 
to  a  new  location,  on  Grand  avenue.  Until 
its  removal  the  business  was  very  prosper- 
ous, and  enabled  Klllilea  and  Heaney  to  pay 
for  their  stock  for  the  most  part  out  of  the 
earnings  of  the  company.  After  its  removal 
its  net  earnings  greatly  d^redated,  if  in- 
deed they  did  not  entirely  disappear. 

In  July,  1911,  Phllipp  Jung  died,  tejiving 
an  estate  which  inventoried  at  more  than 
$700,000.  By  the  terms  of  his  will  he  left 
the  bulk  of  his  estate  to  his  wife  and  three 
children,  of  whom  the  defendant  Helen 
Heaney,  wife  of  E.  A.  Heaney,  was  one ;  pro- 
viding, however,  that  the  estate  should  be 
administered  for  a  term  of  years  by  trustees 
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designated  In  the  wfll.  It  will  thns  be  seen 
tbat  upon  the  death  of  Phlllpp  JTong  Hea- 
ney's  wife  gained  a  certain  affluence.  'Riis 
enabled  Heaney,  In  August,  1911,  to  mise 
sufficient  money  to  purchase  EliUlIea's  stock 
ujMn  a  note  signed  by  Mrs.  Heaney. 

There  \a  evidence  tending  to  diow  that 
ever  since  1909,  when  the  store  waa  moved 
to  Grand  avenue,  Mlley  had  desired  t»  sell 
his  interest  in  the  corporation,  and  from  time 
to  time  a  sale  of  his  stock  by  lilley  to  Hea- 
ney bad  been  suggested  but  not  seriously  con- 
sidered, for  the  reason  that  Heaney  had  no 
way  of  imylng  for  the  sanw.  This  desire  on 
the  part  of  Mlley  to  dispose  of  his  Interest  In 
the  company  was  emphasized  to  Heaney  in 
December,  1912.  It  appears  that  some  time 
dnrlng  the  month  of  December,  1912,  a  per- 
fect stranger  dropped  into  the  real  estate 
ofBce  of  J.  W.  Dlsch,  of  Milwaukee,  and  stat- 
ed that  he  had  heard  that  the  Barrett  store 
was  for  sale.  CAsch,  testifying,  thought  he 
asked  If  DLsch  could  get  a  price  on  tt)e  prop- 
erty and  certain  other  information  that  he 
asked  for.  Dlsch  thought  he  could.  The 
man  asked  for  an  Inventory  and  statement 
of  assets  and  liabilities  and  the  terms  as  to 
how  mudi  had  to  be  cash,  etc.  This  man 
told  DlBCh  that  if  the  stone  oonld  be  bought 
for  $100,000  he  would  pay  Disch  $10,000 
commission.  If  it  oonld  not  all  be  bought,  he 
wanted  Dlsch  to  find  oat  what  a  controlling 
Interest  could  be  bought  for.  He  told  Disch 
his  name  and  where  he  was  from,  but  Dlsch 
could  not  recall  this  at  the  time  of  trial.  Be 
gave  DO  references  as  to  his  financial  ability, 
and  Dlsch  made  no  inquiry.  The  man  said 
he  was  going  to  Chicago  and  would  be  back 
to  see  him  later.  He  never  came  back,  and 
Disch  never  heard  from  him  again.  Dlsch 
went  to  one  X  C.  Sundin,  another  real  estate 
broker  In  Milwaukee,  told  blm  the  circum- 
stance, asked  him  to  find  out  If  the  Barrett 
Company  busineas  was  for  sale,  the  price, 
ttnoB,  etc.,  and  offered  to  divide  the  commis- 
sion with  Um  If  a  sale  were  consummated. 
Nothing  was  said  by  Disch  to  Sundin  con- 
cerning the  Identity  of  this  prospective  por- 
diaser  or  his  financial  responslbUlty.  Sun- 
din waa  aotjuainted  with  Mlley.  After  the 
Interview  with  Diach,  he  wrote  Mlley  a  letr 
ter  asking  if  the  business  or  a  cootroUing 
Interest  was  for  sale,  Qie  prloe,  terms,  etc:, 
and  goggestlng  ttet  he  had  a  prospective  pnr>- 
diaaer  for  the  sama  'Mlley  showed  Uxe  let- 
ter to  Hsaney.  Mlley  made  no. reply  to  the 
letter.  Sondln  either  wrote  again  or  called 
Mlley  on  the  telephone  aaldng  fOr  a  reply  to 
his  inqnlry.  Mlley  told  Heaney  that  Sundin 
was  pressing  for  an  answer.  Heaney  urged 
him  not  to  sOIl.  Mlley  insisted  that  he  had 
wanted  to  get  out  of  the  business  for  some 
time  on  acoonnt  of  his  health  and  thought  he 
(wght  not  to  miss  the  opportunity.  He  had 
the  bookkeeper  make  out  a  statement  show- 
ing the  value  of  his  Interest  in  the  business. 
TUs  statement  showed  Miley's  interest  to  be 


worth  arotmd  $106,000.  Mlley  gave  Heaney. 
a  copy  of  this  stat^nent  He  t<AA  Heaney 
that  he  would  sell  to  Sundln's  prospective 
purchaser  for  that  amount,  but  he  woOld 
rather  sell  to  him. 

About  this  time  KUlilea  met  Heaney  and 
told  lilm  that  he  understood  Mlley  was  going 
to  aeU.  He  reminded  Heaney  what  position 
he  would  be  in  If  an  outsider  acquired  a 
controlling  interest  In  the  company.  He  re- 
assured Heaney  that  Mlley  was  going  to  sell. 
He  suggested  to  Heaney  that  he  ought  to  buy 
Miley's  stock  and  offered  to  and  did  see  the 
Jung  family  to  induce  them  to  indorse  Hea- 
ney's  notes  for  the  amount  of  MUey's  stock. 
Heaney  was  much  wrought  up.  He  feared 
that  a  controlling  Interest  by  strangers  would 
deprive  him  of  his  position  and  otherwise 
militate  against  his  Interests.  The  matter 
of  Indorsing  Heane/s  notes  was  taken  up 
with'  the  Jung  family,  first  by  Elllllea  and 
then  by  Heaney.  The  Jung  family  refused 
to  beoome  surety  on  his  notes.  It  was  then 
suggested  that  Mrs.  Heaney  ooukl  secure  the 
notes  by  giving  an  assignment  of  her  Inter* 
est  In  the  Jung  estate^  A  sale  was  finally 
arranged.  Mrs.  Heaney  executed  her  notes 
for  $110,000  and  an  assignment  of  her  share 
In  the  Jung  estate  as  collateral  security, 
and  Mlley  executed  a  transfer  and  assign- 
ment of  his  stodc,  600  shares,  to  Helen  Hea- 
ney. Tliese  papers  bear  date  January  4, 
1913,  although  it  seems  certain  that  they,  or 
some  of  them,  were  executed  January  9, 
1913.  During  the  time  of  the  preliminary 
negotiations  Mrs.  Heaney  was  sick  in  a  hos- 
pital, where  ^he  had  given  blrtb  to  a  child. 
She  and  Mlley  had  no  personal  negotlatloas. 
They  were  conducted  by  Heaney  and  Mlley. 
At  the  time  the  papers  were  signed,  Mrs. 
Heaney  had  beeij^  brought  home;  but  she 
was  stUl  confined  to  her  bed.  After  the  sale 
and  transfer,  Mlley,  to  outward  appearances, 
maintained  his  usual  relations  with  the  com- 
pany, continued  his  presence  In  the  store, 
and  pretended  to  act  as  its  president  and 
treasurer  until  some  time  in  March  at  least. 
'  During  the  preliminary  negot^tlons^  ilt 
had  been  figured  by  Hiley  and  Heaney  that 
the  notes  could  be  met  and  the  stock  paid 
for  out  of  the  earnings  of  the  corporation 
plus  her  locome  from  the  Jung  estata  Hea- 
ney continued  to  secure  merchandise  and 
caal4  from  the  store  as  usual,  which  were,  la 
the  first  instance,  .diarged  to  him  on  the 
books  of  the  corporatioa.  Upon  his  protest, 
however,  that  such  advances  Should  be  charge 
ed  to  Mr&  Heaney  Instead  of  to  blm,  because 
such  advances  were  to  be  treated  as  a  credit 
npon  Mrs.  Hean^s  indebtedness,  resolutions 
by  the  board  of  directors  were  adopted  from 
time  to  time  transferring  the  account  from 
him  to  Mrs.  Heaney ;  In  other  words,  cttarg* 
ing  the  account,  appearing  against  him  on 
the  books  of  the  company,  to  Mrs.  Heaney 
and  In  terms  releasing  him  therefrom. 

The  action  was  tried  by  the  court,  and 
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judgment  was  rendered  la  favor  of  Mile; 
and  against  Helen  Heaney  for  the  sum  of 
$25,100.72  then  due  on  said  notes,  and  adjudg- 
ing that  there  was  to  become  due  to  the 
plaintiff  Miley  on  said  notes  the  sum  of  |50,- 
071.90;  that  there  was  due  to  tlie  plaintiff 
Germanla  National  Bank  on  said  notes  from 
the  said  Helen  Heeney  the  sum  of  $13,667.66, 
and  there  was  to  become  due  the  sum  of  $15,- 
934.72;  that  there  was  due  the  plainUtr 
Eneeland  West  Lumber  Company  $1,101.90 
and  to  become  due  $S,936.70 ;  that  the  First 
Trust  Company  recover  from  John  P.  Miiey 
the  sum  of  $25,840.61  and  of  Helen  Heaney 
the  sum  of  $24,149.21.  The  Judgment  further 
decrees  a  foreclosure  of  the  lien  created  by 
the  assignment  aforementioned,  unless  Helen 
Heaney  shall  pay  the  amount  of  said  Judg- 
ment rendered  against  her  Into  court  by  « 
day  fixed  therein.  From  the  judgment  so 
entered,  Helen  Heaney,  First  Trust  Com- 
pany, and  John  P.  MUey  appealed. 

Frank  M.  Hoyt  and  Thomas  M.  Kearney, 
both  of  Milwaukee,  for  Miley.  Miller,  Mack 
tc  Faircfalld,  of  Milwaukee,  tat  Helen  Hea- 
ney.  Bottum,  Bottum,  Hudnall  &  Liecber,  at 
Milwaukee,  for  First  Trust  Co.  Austin, 
Fehr  Ac  Q^arz,  of  Milwaukee,  tor  Uermanla 
Nat.  Bank  and  F.  M.  Williams.    , 

OWEN,  J.  (after  stating  the  facts  as 
above).  Helen  Heaney's  principal  idefenses  to 
plaintiffs'  complaint  were:  (a)  That  she  was 
not  the  purdiaser  of  the  stock,  but  merely 
surety  for  her  husband,  who  was  the  real 
ptu^^aser;  (b)  that  she  was  induced  to  enter 
into  the  contract  by  reason  of  false  rep- 
resentations made  by  Miley  with  reference 
to  the  value  of  the  prc^erty ;  (c)  that  she  and 
her  husband  were  induced  to  enter  into  the 
contract  of  purcliase  by  reason  of  representa- 
tions that  a  stranger  stood  ready  and  willing 
to  buy  the  stock,  that  such  representations 
were  false,  and  that  they  would  not  have 
entered  into  the  contract  except  for  such 
fraud  and  deceit  so  practiced;  and  (d)  that 
there  was  not  a  meeting  of  the  minds  upon 
the  amount  that  was  to  be  paid  for  the  stock, 
for  which  reason  no  contract  was  engendered 
and  she  is  not  liable  on  her  notes'  and  the 
assignment  of  her  interest  In  the  Jung  estate 
as  collateral  security. 

The  first  three  grounds  of  defense  above 
enumerated  are  questions  of  fact  pure  and 
simple.  As  was  said  in  Eberhardt  ▼.  Ran- 
dall, 166  Wis.  480,  168  N.  W.  6: 

"We  do  not  approach  the  detenbination  of 
the  question  submitted  here  as  triers  of  fact 
iu  the  sense  that  that  term  is  ordinarily  under- 
stood. Before  we  can  disturb  the  finding  of  the 
trial  court,  we  mnat  be  satisfied  from  a  con- 
sideration of  all  the  evidesce  that  it  appears 
that  the  trial  court  found  against  the  great 
weight  or  clear  preponderance  of  the  evidence. 
A  fair  presentation  of  the  qnestion  presented 
by  this  record  would  require  a  restatement  of 
the  entire  evidence.  This,  as  has  often  been 
said,  we  will  not  make." 

[1,  2]  The  lower  court  found  that  Helen 
Heaney  purchased  the  stock  as  principal  and 


not  as  surety.  It  also  found  tliat  no  fraudu- 
lent representations  were  made  by  MUey  to 
Helen  Heaney  concerning  the  value  of  the 
stock  which  constituted  an  inducement  on 
her  part  to  enter  into  the  contract  of  pur- 
chase. With  these  findings  of  fact  we  are 
entirely  satisfied.  Indeed,  it  is  doubtful  if 
contrary  findings  could  command  the  ap- 
proval of  this  court  upon  those  questions. 
Whil^  there  is  evidence  tending  to  cast  doubt 
upon  the  question  of  whether  the  stock  was 
worth  $110,000  at  the  time  the  contract  of 
sale  was  entered  into,  there  is  no  evidence 
whatever  that  Helen  Heaney  relied  upon  any 
representation  made  In  that  behalf  by  Miley. 
A  statement  taken  from  the  books  of  the 
company  by  the  bookkeeper  In  Its  employ 
showed  Mlley's  Interest  to  be  worth  some- 
thing over  $108,000.  IMs  statement  was 
shown  to  E.  A.  Heaney.  He  was  director, 
vice  president,  and  secretary  of  the  company 
and,  the  evidence  shows,  was  as  fiiUy  con- 
versant with  the  condition  of  its  affairs  as 
was  Miley.  It  is  absurd  to  say  that  Miley 
could  misrepresent  either  the  condition  of 
the  company  or  the  value  of  its  stock  to 
Heaney.  But  howeiver  that  may  be,  there  Is 
no  evidence  that  Mrs.  Heaney  relied  upon 
anytliing  that  Miley  said  or  dU  with  refer- 
ence to  the  value  of  tbs  stock.  It  is  true 
that  this  statement  was  shown  to  her  at  the 
time  she  signed  tlie  notes.  She,  boweirer, 
did  notliing  more  ttian  to  look  at  tlie  foot- 
ings, which  showed  MUs^'s  interest  to  b« 
worth  something  in  excess  of  $108,000.  Sbe 
asked  her  husband  if  be  tJuHigbt  it  was  worth 
tt^t,  and  he  replied  that  he  did.  If  she 
relied  on  anything,  it  was  on  tl>e  statement 
of  her  husband.  She  iuiew  that  he  was  fully 
conversant  with  the  condition  of  the  com- 
p&ny  and,  very  naturally,  relied  upon  Us 
judgment  with  reference  to  value.  We  can 
see  nothing  upon  which  a  finding  that  the 
value  of  the  property  was  fraudulently  mis- 
represented to  Mrs.  Heaney  could  be  based. 
[3]  Upon  the  qnestion  as  to  whether  rtve 
signed  as  principal  or  surety,  the  facts  to  onr 
minds  are  equally  conclusive.  In  the  first 
place,  the  notes  and  the  assignment  given  by 
her  as  collateral  security  therefor  purported 
on  their  face  to  be  her  individual  contracts. 
The  assignment  of  the  stock  executed  by 
Miley  transferred  the  stock  to  her.  ISiead 
drcnmstances  have  more  than  a  passing 
significance.  It  is  true,  of  coursev  that  parol 
evidence  is  admlsslbie  to  show  that  her  con- 
tract la  one  of  surety  rather  than  of  prindpaL 
Bat  there  is  nothing  to  support  this  dalm 
except  the  testtmiHiy  of  Mr.  and  Mrs. 
Heaney,  whidi  is  contradicted  by  every  cir- 
cumstance in  the  caseL  After  the  transactioa 
was  consummated,  riae  was  treated  as  a  stock- 
holder by  the  company.  She  was  elected  a 
director  and  vice  president  and  voted  a 
salary  of  $1,200  a  year.  While  she  testified 
that  she  attended  no  directors'  meetings  (and 
such  seems  to  be  the  fact)  and  said  she  knew 
nothing  of  her  election  as  director  and  vice 
president,  it  seems  extreuieiy  uoiikelj  that 
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g]l'  this  could  IiaTe.  occurred  without  Iter 
knowledge.  A  aumber  of  renewal  notes  were 
executed  by  her  as  the  principal  botes  be- 
came due.  When  the  oompany  became  hard 
pressed  financially.  In  an  effort  to  compro- 
mise with  creditors  Mrs.  Heaney  signed 
another  note  to  the  defendant  WiUmans  for 
$10,000  and  executed  to  him  a  second  assign- 
ment of  her  Interest  in  the  Jung  estate  as 
aecnrlty  therefor ;  and,  finally,  Helen  Heaney 
testlSed  upon  her  examination  under  sectioa 
4096  of  the  Statutes: 

"He  (R  A.  Heaney)  did  not  tell  me  I  was 
going  security.  I  cannot  say  that  He  said; 
Tou  sign  your  name.  Tou  are  not  going  to 
lose  anything.'  The  idea  that  I  now  have  of 
going  security  has  come  to  me  since  that  time. 
I  think  it  came  to  me  at  the  time  of  the  bank- 
rnptcy." 

Bearing  in  mind  the  rule  that  persons  are 
chargeable  with  notice  of  the  contents  of 
writings  signed  by  them,  and  considering  all 
the  circumstances  of  this  case,  we  feel  that 
the  finding  of  the  court  to  the  effect  that  Mrs. 
Heaney  was  principal  rather  than  surety 
upon  these  notes  Is  fully  justified,  and  we  do 
not  see  how  we  can  be  expected  to  say,  upon 
this  record,  that  the  finding  of  the  trial  court 
to  this  effect  is  against  the  dear  preponder- 
ance of  the  evidence.  We  have  not  attempted 
and  will  not  enter  Into  a  discusdon  of  all  the 
evidence  bearing  upon  this  question.  We 
have  said  this  mudx  merely  for  the  purpose 
of  Indicating  the  more  persuasive  facts  and 
drcnmstances  tending  to  support  the  findings 
of  the  court. 

[4]  Upon  the  question  of  the  decoy  pur^ 
chaser  the  trial  court  said:  * 

"ilQty  did  not  personally  or  through  aay 
agent  misrepresent  to  either  E.  A.  Heaney  or 
Helen  Heanejr  any  fact  respecting  negotiationB 
for  sale  of  his  interest  in  6.  M.  Barrett  Com- 
pany to  a  prospective  purchaser  represented  by 
Sundin.  While  the  evidence  presents  grounds 
for  strong  suspicion  that  the  man  who  appear- 
ed at  Disch's  office  was  not  a  bona  fide  prospec- 
tive purchaser,  careful  study  of  the .  evidence 
fails  to  present  to  m^  mind  any  sufficient  snp- 
port  to  sustain  a  finding  that  the  man  who  ap- 
peared at  Disch's  office  did  not  have  in  fact 
some  purpose  to  negotiate  in  good  faith,  or 
that  Miley  either  personally  or  through  any 
agent  procured  the  man  to  appear  at  Disch's 
office  and  sinidate  negotiations.  Such  a  finding 
could  be  made  only  on  clear  and  satisfactory 
evidence,  and  the  inferences  to  be  drawn  from 
the  evidence  which  are  consistent  with  inno- 
cence of  Miley  seem  quite  as  strong  and  reason- 
able as  the  contrary  inferences,  or  more  so." 

[f  ]  This  lasne  was  introduced  by  reason  of 
an  amendment  permitted  to  Helen  Heaney's 
answer  upon  the  trial  of  the  case,  pursuant 
to  notice  of  motion  to  amend  theretofore 
givoi,  to  the  effect  that  Miley,  with  two 
others,  entered  Into  a  conspiracy  to  create 
in  the  mind  of  E.  A.  Heaney  the  belief  that 
Miley  had  a  prospective  purchaser  for  his 
Interest  In  the  company,  and  that,  unless 
Heaney  should  either  buy  Mlley's  Interest  or 
cause  the  same  to  be  bought  by  some  one 
friendly  to  him,  the  controlling  Interest  la 
the  company  would  fall  Into  strange  and  un- 
friendly  bands,  thereby  not  only  doprivlng 


Heaney  of  the  position  he  then  occupied  wlU) 
the  company  but  Jeopardizing  his  financial 
investment  therein.  When  we  consider  all 
the  facts  and  circumstances  surrounding 
this  transaction,  we  caimot  say  that  our 
minds  are  entirely  freed  from  the  suspicion 
that  Miley  might  have  had  something  to  do 
In  procuring  the  visit  of  this  stranger  to 
Disch's  ofiBce  as  a  start  for  simulated  and 
pretended  negotiations  calculated  to  have  a 
disturbing  effect  upon  Heaney.  However, 
there  is  not  a  syllable  of  testimony  to  connect 
Miley  In  any  way  with  the  iaqulring  stran- 
ger. A  finding  holding  Miley  responsible  for 
the  stranger's  visit  would  have  little  more  ' 
than  suspicion  to  support  It.  It  is  apparent 
that  the  able  and  experienced  Judge  who 
tried  this  case  pondered  this  feature  well 
and  weighed  and  balanced  the  evidence  with 
great  care.  In  order  to  Justify  a  finding 
against  Miley  upon  this  Issue,  his  connection 
with  the  stranger  would  have  to  appear  by 
clear  and  satisfactory  proof.  Bearing  this 
In  mind,  and  hearing  in  mind  the  further 
fact  that  this  court  will  not  disturb  a  finding 
of  the  lower  court  unless  U  appears  to  be 
against  the  clear  preponderance  of  the  evi- 
dence, we  are  persuaded  that  this  finding 
cannot  be  disturbed. 

[B-J]  We  have  dealt  with  this  question  up- 
on the  assumption  that,  if  the  facts  were  as 
claimed  by  Helen  Heaney,  they  would  con- 
stitute a  defense.  The  question  of  whether 
such  circumstances  constitute  actionable 
fraud  or  deceit  was  not  raised  or  discussed. 
It  is  a  general  rule  that,  for  misrepresenta- 
tions to  constitute  actionable  fraud,  they 
must  have  been  of  a  material  fact  We  know 
of  no  authority  sustaining  the  proposition 
that  the  mere  representation  on  the  i>ait  of 
a  seller  that  another  stands  ready  and  will- 
ing to  purchase  the  property  offered  for  sale 
constitutes  actionable  fraud  or  deceit  How- 
ever, where  «  decoy  purchaser  la  made  use 
of  to  corrat)orate  or  impress  upon  tlte  pro- 
spective btyer  a  misrepresentation  concern- 
ing the  value  of  the  property  sold,  or  some 
other  material  fact,  as  was  the  case  in  Hull 
T.  Doheny,  161  Wis.  27,  162  N.  W.  417,  ac- 
tionable ^ud  may  result,  not  because  of 
the  representation  that  another  stands  ready 
and  willing  to  buy,  but  because  of  the  mate- 
rial misrepresentation  thus  corroborated.  In 
this  case  the  decoy  purchaser  was  not  used 
to  impress  Heaney  with  an  Inflated  value  of 
the  property  or  any  other  material  fact  Tlie 
obvious  effect  of  the  introduction  of  this  pre- 
sumed purchaser  was  to  disturb  Heaney  with 
the  thought  of  what  might  happen  to  him  if 
a  controlling  interest  in  the  company  should 
fall  into  unfriendly  hands.  It  is  manifest 
that  every  person  holding  a  minority  interest 
In  a  corporation  stich  as  this  is  contlnuousl>- 
confronted  by  a  similar  bastard.  "The  record 
here  shows  quite  conclusively  that  Miley  was 
anxious  to  sell  and  that  he  was  likely  to  sell 
whenever  the  opportunity  should  be  present- 
ed.   This  was  a  hazard  therefore  which  con- 
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tinnonsly  faced  Heaney.  Its  Impending  was 
simply  Impressed  upon  him  by  tbe  Incident, 
There  was  no  representation  that  the  alleged 
prospective  purchaser  would  pay  $110,000, 
or  any  other  amount.  If  there  was  any  false 
representation  at  all,  It  consisted  only  In 
the  fact  that  some  one  had  made  Inquiry  as 
to  the  amount  that  the  business  or  a  control- 
ling interest  therein  could  be  bought  for.  To 
hold  such  a  representation  to  be  actionable 
fraud  would  place  a  severe  limitation  upon 
"dealer's  talk"  and  reduce  many  contracts  to 
mere  scraps  o?  paper. 

Helen  Heaney  further  contends  that  there 
was  no  meeting  of  the  minds  upon  the  ques- 
tion of  the  price  to  be  paid  for  tbe  stock; 
that  consequently  there  was  no  contract  be- 
tween the  parties;  that  she  Is  not  liable  upon 
any  contract,  and.  If  liable  at  all,  only  for 
the  reasonable  value  of  the  stock.  This 
contention  is  based  upon  the  following  cir- 
cumstances: At  the  time  of  the  purchase 
and  sale  of  the  stock,  to  wit,  on  or  about 
January  4,  1913,  Mlley  was  Indebted  to  the 
6.  M.  Barrett  Company  on  an  open  book  ac- 
count for  an  amount  approximating  $15,000. 
He  contends  that  It  was  understood  that 
Helen  Heaney  was  to  assume  and  pay  this 
Indebtedness  to  the  G.  M.  Barrett  Company  In 
addition  to  the  $110,000  evidenced  by  her 
promissory  notes.  Her  contention  Is  that 
she  did  not  agree  to  pay  Mlley's  Indebtedness 
to  the  G.  M.  Barrett  Company,  and  that  the 
$110,000  evidenced  by  her  promissory  notes 
was  to  be  In  full  payment,  and  not  In  part 
payment,  of  the  stock.  As  to  this  the  trial 
court  found  as  follows: 

"Helen  Heaney  never  assumed  or  agreed  to 
pay  Mlley'a  debt  to  the  G.  M.  Barrett  Company 
on  book  account  which  was  outstandinx  on 
January  4,  1013.  The  negotiatlona  for  sale  ot 
the  Mi'<-v  stock  was  bemm  between  Miley  and 
B.  A.  Heaney.  Helen  Heaney  at  first  had  no 
part  in  it  and  had  not  given  Mr.  Heaney  any 
general  authority  to  act  for  her,  and  had  not 

g'ven  liiley  reason  to  believe  that  she  had  con- 
rred  authority.  Most  of  the  terms  of  the 
bargain  were  agreed  upon  before  Mrs.  Heaney 
was  consulted,  E.  A.  assuming  to  act  for  his 
wife  and  in  anticipation  that  she  would  assent. 
MUey  had  no  personal  negotiatloDs  with  Helen 
Heaney.  Miley  had  no  knowledge  of  wtiat 
terms  Helen  Heaney  had  agreed  to  accept  ex- 
cept as  tbe  same  were  embodied  in  instruments 
signed  by  her,  and  except  as  E.  A.  Heaney  oral- 
ly reported.  The  papers  executed  by  her  con- 
tain no  reference  to  the  book  account  of  Miley 
due  to  tbe  company.  And  there  Ls  no  evidence 
that  Helen  Heaney  was  informed  before  tbe 
execution  of  -the  papers  by  her  that  the  bar- 
gain included  any  agreemeift  to  assume  that 
debt  It  appears  that  she  was  not  so  informed. 
Helen  Heaney  bad  not  at  that  time  either  con- 
•titated  her  bnsband,  E.  A.  Heaney,  her  gen- 
eral agent  with  full  anthority  to  bind  her  to 
any  terms  of  the  bargain  upon  which  he  should 
decide,  nor  had  she  given  Miley  reasonable 
ground  to  believe  that  she  bad  so  constituted 
her  husband  her  agent.  The  novation  agree- 
ment Exhibit  O,  and  the  bank  note  drawn  in 
connection  therewith,  was  never  submitted  to 
Helen  Heaney  and  she  never  became  bound  by 
tbe  attempted  novation.  The  notes  and  assign- 
ment signed  by  Helen  Heaney  contain  on  their 
face  no  intimation  that  there  was  any  further 
consideration  for  the  stock  than  the  $110,000 


of  secured  notes.  It  seems  unnecessary  to 
determine  whether  Exhibit  O  and  the  blank 
note,  Exhibit  L,  were  prepared  at  the  same 
time  frhen  the  other  papers  dated  January  4th 
were  prepared,  since  the  evidence  fails  to  show 
that  Mrs.  Heaney  eyer  orally  agreed  to  pay 
Miley's  book  account  or  assented  to  the  pro- 
posed  novation." 

As  found  by  the  trial  court,  preliminary 
negotiations  leading  up  to  the  consummation 
of  the  sale  were  conducted  by  Miley  and 
Heaney,  and  It  appears  pretty  clearly  that 
the  agreement  between  Mlley  and  Heaney 
was  that  Helen  Heaney  was  to  assume  the 
book  account  which  the  Barrett  Company 
held  against  Miley.  This  was  explained  to 
the  attorney  who  drew  the  papers  In  the 
case,  and  he  advised  that  the  transfer  of  this 
Indebtedness  could  be  brought  about  by  hav- 
ing Helen  Heaney  execute  her  note  for  the 
amount  of  such  Indebtedness  to  the  Barrett 
Company,  after  which  the  directors  should 
adopt  a  resolution  accepting  said  note  In  full 
discharge  of  Mlley's  Indebtedness  and  Re- 
leasing him  therefrom.  It  appears  that  a 
note  for  the  amount  of  such  Indebtedness 
running  to  the  Barrett  Company,  to  be  sign- 
ed by  Helen  Heaney,  was  drawn  by  him;  but 
tbe  same  was  never  presented  to  nor  signed 
by  Helen  Heaney.  The  following  agreement 
was  also  prepared: 

"This  agreement  made  and  entered  into  this 
4th  day  of  January,  1013,  by  and  between  G. 
M.  Barrett  Company,  a  corporation  duly  organ- 
ized under  and  existing  by  virtue  of  the  -laws 
of  the  state  of  Wisconsin,  first  party,  and  John 
P.  Miley  of  Milwaukee,  Wisconshi,  second  par- 
ty, witnesseth: 

"Whereas  said  second  party  is  owing  said 
first  party  certain  moneys  charged  against  the 
occonnt  of  said  second  party  on  the  books  of 
said  first  party,  arising  out  of  certain  advances 
made  to  said  second  party  by  said  first  party  of 
moneys,  goods,  wares  and  merdiandise. 

"Whereas,  Helen  Heaney.  of  the  city  of  Mil- 
waukee, Wisconsin,  has  this  day  executed  her 
certain  promissory  note  for  the  snm  of  $16,- 
127.85  to  said  &8t  party  in  payment  of  said 
debt  of  said  second  party  to  said  first  party,  as 
aforesaid. 

"Now,  therefore.  In  consideration  of  the  snm 
of  one  dollar  to  it  In  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  and  in  con- 
sideration of  the  receipt  of  said  promissoiir 
note  of  said  Helen  Heaney  as  aforesaid,  which 
is  hereby  accepted  as  payment  of  said  indebted- 
ness of  said  second  party  to  said  first  party, 
said  first  party  does  hereby  remise,  release, 
quitclaim  and  discbarge  said  second  party  of 
and  from  any  and  all  claims  arising  out  of  any 
such  advances  made  by  said  first  party  to  said 
second  party  of  moneys,  goods,  wares  and  mer- 
chandise. 

"In  witness  whereof  said  first  party  has  caus- 
ed these  presents  to  be  signed  by  its  president 
and  countersigned  by  Us  Beer,etary,  and  its  cor- 
porate seal  to  be  hereunto  ajfixed,  this  4th  day 
of  January,  1913." 

Signatures. 

[(]  This  agreement  was  approved  at  a 
meeting  of  the  officers  and  directors  ot  the 
company  held  on  the  9th  day  of  January, 
1913.  It  will  be  observed,  however,  that  Hel- 
en Heaney  never  signed  this  agreement,  and 
tbe  testimony  Is  conclusive  that  she  never 
knew  anything  about  It.  It  will  be  observed, 
further,  that  the  agreement  recites  that  she 
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"has  tblB  day  executed  ber  certain  promi*- 
sory  note  for  the  sum  of  $15427.85  to  said 
first  party  In  payment  of  said  debt  of  said 
second  party  to  said  first  party,  as  afore- 
said." This,  admittedly,  she  bad  not  done. 
It  tba«foTe  appears  that  Mlley  expected  be 
was  selling  for  approximately  $126,000,  while 
Helen  Heaney  assumed  that  she  was  pnr- 
diasins  for  $110,000.  In  tbls  sense  there 
was  not  a  meeting  of  the  mtads  as  to  the 
tetvas  of  the  contract  As  we  view  It,  bow- 
erer.  It  does  not  follow  that  a  contract  was 
not  engendered.  Whatever  the  pr^mlnary 
negotiations  between  the  parties  were,  the 
agreem»it  between  them  was  subsequently 
reduced  to  writing,  and  we  must  look  to  the 
consummated  written  instruments  to  ascer- 
tain what  the  contract  was. 

In  the  first  place,  Helen  Heaney  executed 
to  Miley  ber  15  promissory  notes  aggregating 
$110,000,  and  to  secure  the  payment  of  said 
notes  she  executed  an  asslgimient  of  ber  In- 
terest In  the  estate  of  Phlllpp  Jung,  deceas- 
ed, and,  in  passing,  we  may  note  that  such 
assignment  contained  this  recital : 

"Whereas,  said  first  party  has  this  day  sold, 
assigned,  transferred  and  conveyed  nnto  said 
■ecmid  party  000  shares  of  the  capital  stock 
of  O.  Bft.  Barrett  Company,  a  corporation  duly 
organiEed  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Wisconsin,  of  the  par 
■niae  of  $100  per  share,  and  said  second  party 
in  payment  therefor  has  this  day  duly  made, 
executed  and  delivered  to  said  first  party  her 
fifteen  Certain  promissory  notes  in  writing  for 
the  aggregate  sum  of  $110,000"— which  recital 
would  seem  to  Indicate  that  $110,000  consti- 
tnted  the  entire  purchase  price  of  the  stock. 

Then  MUey  executed  to  Helen  Heaney  an 
assignment  of  bis  600  shares  of  sto<^  In 
words  and  figures  as  follows,  to  wit: 

"Indenture  made  this  4th  day  of  January, 
1913,  between  John  P.  Miley  of  Milwaukee, 
Wisconsin,  party  of  the  first  part,  and  Helen 
Heaney  of  Milwaukee,  Wisconsin,  party  of  the 
second  part,  witnesseth: 

"That  said  party  of  the  first  part  in  consid- 
eration of  the  sum  of  one  dollar  and  other  val- 
oable  consideration  in  hand  paid,  the  receipt 
whereof  is  hereby  adinowledged,  by  these  pres- 
tnts  does  sell,  assign,  transfer  and  set  over 
nnto  the  party  of  the  second  part,  her  execu- 
tors, admmistrators  and  assigns,  with  full  pow- 
er to  transfer  the  same  on  the  books  of  the 
corporation,  all  his  right,  title  and  interest  in 
and  to  600  shares  of  the  capital  stock  of  the 
G.  M.  Barrett  Company,  a  corporation  organ- 
ised under  and  existing  by  virtue  of  the  laws 
of  the  state  of  Wisconsin,  with  its  principal 
place  of  business  at  Milwaukee,  Wigconsin. 
And  said  party  of  the  first  part  further  cove- 
nants and  agrees  with  said  party  of  the  second 
part,  her  executors,  administrators  and  assigns, 
that  at  the  request  of  her  or  them,  be  and  his 
executors,  administratorB  and  assigns  shall  and 
will  at  all  times  hereafter,  execute  any  instru- 
ment that  may  be  necessary  to  vest  completely 
in  her  or  them  all  bis  right,  title  and  interest 
in  and  to  the  above  described  shares  of  stock 
herein  assigned  or  intended  to  be  assigned. 

"It  Is  further  understood  that  the  snid  600 
shares  herein  referred  to,  of  said  G.  M.  Barrett 
Company,  owned  by  said  party  of  the  first  part, 
have  been  and  now  are,  with  the  consent  of 
said  party  of  the  second  part,  in  escrow  or 
pledge  to  Oermania  National  Bank  as  and  for 
seearity  and  pledge  for  the  certain  indebtedness 


of  said  G.  M.  Barrett  Company  to  said  <zer- 
mania  National  Bank,  amounting  to  a  sum  not 
exceeding  $10,000. 

"In  witness  whereof  the  parttea  hereto  have 
hereunto  set  their  hands  and  seals  at  Milwau- 
kee, Wisconsin,  this  4th  day  of  January,  1913." 

Signatures. 

[11,11]  These  documents,  upon  their  face, 
seem  to  constitute  a  full  and  complete  trans- 
action and,  taken  together,  express  all  the 
terms  of  the  agreement  between  the  parties. 
Helen  Heaney  executes  ber  notes  to  Mlley 
for  $110,000;  to  secure  those  notes  she  exe- 
cutes an  assignment  of  her  Interest  In  the 
Jung  estate,  in  which  It  Is  recited  In  effect 
that  in  payment  of  said  600  shares  the  said 
Helen  Heaney  has  executed  her  15  certain 
promissory  notes  for  the  aggregate  sum  of 
$110,000;  then,  in  another  and  separate  In- 
strument, Mlley  assigns  the  stock  to  ber. 
We  must  bold  that  these  instruments,  taken 
together,  ctriastltute  a  complete  written  con- 
tract the  terms  of  which  cannot  be  varied  by 
parol  evldrace.  Slgerson  t.  Cuablng,  14  Wis. 
573.  Undw  the  drcumstances,  it  was  incum- 
hoit  up<»i  Mlley  to  see  that  the  full  under- 
standing between  himself  and  Mrs.  Heaney 
was  embodied  In  the  written  contract  He 
cannot  now  claim,  especially  in  this  actian, 
that  the  written  contract  does  not  correctly 
express  the  terms  of  the  agreement  between 
them,  and  cannot  modify  its  prorlskMis  by 
parol  evidence. 

[12-14)  Helen  Heaney  also  makes  pcrint  of 
the  fact  tbat  the  stock  was  not  Immediately 
delivered  to  her,  but  that  it  remained  for 
some  time  on  deposit  with  the  Germania  Na- 
tional Bank  as  c<rilateral  seonrlty  for  certain 
notes  of  Mlley  and  the  Barrett  Company. 
We  can  see  no  point  to  this  contention.  The 
stock  was  eventually  delivered  to  ber,  and 
she  subsequently  came  into  full  physical  piw- 
sesslon  of  It  If  she  ever  bad  the  right  to 
rescind  the  contract  because  of  the  failure 
to  deliver  the  stock,  she  did  not  exerdse  that 
right  before  the  stock  was  delivered,  and 
certainly  she  could  not  exercise  it  thereafter. 
It  Is  argued  in  ber  brief  that  this  is  another 
point  upon  which  the  minds  of  the  parties 
did  not  meet,  as  It  was  no  pert  of  the  tm- 
derstanding  that  the  stock  should  continue 
In  pledge  as  collateral  security.  The  assign- 
ment of  the  stock  which  Mlley  delivered  to 
her  contains  this  provision: 

"It  is  further  understood  that  the  said  600 
shares  herein  referred  to,  of  said  G.  M.  Bar- 
rett Company,  owned  by  said  party  of  the  first 
part  have  been  and  now  are.  with  the  consent 
of  said  party  of  the  second  port  in  escrow  or 
pledge  to  Germania  National  Bank  as  and  for 
security  and  pledie  for  the  certain  indebted- 
ness of  said  G.  M.  Barrett  Company  to  said 
Germania  National  Bank,"  as  and  for  security. 

She  must  be  presumed  to  have  had  knowl- 
edge  of  this  provision  of  the  assignment 
and,  fairly  construed.  It  gives  ber  consent 
to  a  continnatloir  of  the  pledge.  In  any 
event,  she  baa  not  been  harmed  by  the  fact 
that  the  stock  remained  pledged  for  a  time, 
and  we  cannot  regard  the  Incident  as  of 
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any  importance  nor  accord  to  the  contention 
any  merit. 

It  is  claimed  by  Mrs.  Ueaney  that  the 
Genuania  National  Bank  and  the  Kneeland 
West  Lumber  Company  were  not  holders  in 
due  course  of  the  notes  transferred  to  them 
by  Mlley.  In  view  of  the  fact  that  no  in- 
flrmitles  are  found  with  reference  to  the 
notes,  it  seeins  unnecessary  to  consider  that 
fjnestion  further.  Mrs.  Heaney  has  no  de- 
fense to  the  notes  either  In  the  bands  of 
Miley  or  any  one  else. 

[15]  Helen  Heaney  demanded  a  Jury  trial 
upon  the  issue  of  fraud  raised  in  her  answer 
to  the  complaint  and  on  her  counterclaim. 
This  demand  was  refused  by  the  court.  She 
assigns  sudi  refusal  as  error,  although  it  is 
not  argued  or  discussed  in  the  l»lef.  It  will 
be  noticed  that  this  is  an  equitable  action. 
It  is  brought  for  the  purpose  of  foreclosing 
the  lien  np<Hi  Helen  Heaney's  share  of 
Philipp  Jung's  estate  arising  from  her  execu- 
ticnk  of  the  assignment  to  Mlley  as  collateral 
security  for  her  notes.  Her  defense  is  that 
sbe  was  Induced  to  sign  the  notes  by  reason 
of  fraud  perpetrated  upon  her,  and  in  her 
oounterdalm  she  asks  that  such  notes  be 
surrendered  and  canceled  because  of  sudi 
fraud.  We  had  supposed  it  was  well  set- 
tled in  this  state  that  all  issues  arising  in 
an  equitable  aotioli,  and  especially  qitesti<His 
which  directly  involve  the  right  to  equitable 
relief,  are  triaUe  by  the  court,  and  tbat 
neither  party  has  a  riglit  to  h&tve  such  is- 
sues  tried  by  a  jury.  Stllwell  v.  Kellogg, 
14  Wis.  461 ;  Connecticut  Mat  Life  Ins.  Co. 
V.  Cross,  IS  Wis.  109 ;  Truman  v.  McCollum, 
20  Wis.  369;  Warren  Webster  Co.  v.  Beau- 
mont Hotel  C</.,  161  Wis.  1,  158  X  W.  108. 
In  view  of  the  fact  that  this  question  was 
not  urged  in  the  brief,  we  bhall  indulge  in 
no  further  discussion  thereof. 

We  will  now  consider  the  issues  arising 
upon  the  cross-complaint  of  the  First  Trust 
Company.  As  already  stated,  the  G.  M. 
Barrett  Company  was  declared  bankrupt, 
and  the  First  Trust  Company  was  appointed 
trustee  in  bankruptcy  on  the  19th  day  of 
March,  1915.  Upon  motion  and  order  it  was 
made  a  defendant  herein.  It  has  already 
been  stated  that  at  the  time  of  the  transfer 
of  Miley's  stock  to  Helen  Heaney  he  was  in- 
debted to  the  Barrett  Company  in  the  sum 
of  approximately  $15,000,  and  that  after  such 
transfer,  pursuant  to  an  agreement  made 
between  Helen  Heaney,  B.  A.  Heaney,  and 
.Tolm  P.  Mlley,  he  continued  to  procure  cash 
und  merchandise  from  the  store  on  the  credit 
of  Helen  Heaney;  such  advances  to  be  credit- 
ed by  him  on  Helen  Heaney's  indebtedness 
to  him.  The  court  found  that  the  amount  of 
such  advances  in  cash  and  merchandise  so 
made  between  the  4th  day  of  January,  1913, 
and  the  2Ctli  day  of  December,  1014,  was 
$13,26.^.16.  He  also  found  that  in.  addition 
to  said  sum  of  fl.^.SOS.lO  Hiere  was  paid  by 
ihc  Barrett  Company  for  the  defendant 
Helen  Heaney,   upon  the  in/debteUness  evi- 


denced by  the  aforesaid  notes,  on  and  between 
July  5,  1914,  and  December  26.  1914,  to  par- 
ties other  than  the  plaintifT  Mlley,  the  sum 
of  $10,656.88  as  follows:     $5,150  on  July  5, 

1913,  to  Mercliants'  &  Manufacturers'  Bank 
of  ililwaukee,  in  payment  of  a  $5,000  note 
of  Helen  Heaney  to  Miley  and  deposited  with 
said  bank  as  collateral  security;  $2,250  oa 
and  between  February  8,  1914,  and  April  4, 

1914,  to  the  Marfan  &  lisley  Bank  of  Mil- 
waukee, being  the  principal  of  three  notes 
of  $750  ea<lh,  executed  by  the  defendant  E. 
A.  Heaney  for  and  on  account  of  the  defend- 
ant Helen  Heaney,  in  part  paymrat  of  the 
notes  mentioned  in  the  complaint,  the  said 
three  notes  of  $750  each  being  at  the  time  of 
payment  thereof  held  by  said  bank;  $500  on 
December  26,  1914,  to  Marshall  &  Ilsley 
Bank  to  apply  on  a  like  note  held  by  said 
bank ;  $2,000  on  July  6, 1914,  to  the  Genuania 
National  Bank  in  part  payment  of  the  KHll- 
lea  note  for  $5,000,  maturing  July  4,  1914, 
which  was  then  held  by  said  bank;  $256.83 
on  September  2,  1914,  to  the  Germania  Na- 
tional Bank  in  i)art  payment  of  the  same 
note  of  Helen  Heaney  held  by  said  bank; 
$250  on  October  5,  1914,  and  $25  on  October 
12,  1914,  to  the  Jonas  Automobile  Company 
in  payment  of  an  Indebtedness  of  said  Miley 
to  said  Automobile  Company. 

The  First  Trust  Company  sought  a  Judg- 
ment against  Mrs.  Heaney  and  Miley  for  all 
of  said  Indebtedness.  The  court  tiwarded 
judgment  against  Miley  for  the  sum  of  $15,- 
455.12,  the  amount  of  the  book  account  due 
from  said  Miley  to  the  Barrett  Oompaoy  oa 
the  4th  day  of  January,  1913,  and  against 
Mrs.  Heaney  for  the  sum  of  $20,720.04,  being 
the  amount  of  advances  made  from  the  as- 
sets of  the  Barrett  Company  for  and  on  ac- 
count of  Mrs.  Heaney's  indebtedness  to  Ml- 
ley as  above  itemized,  less  credit  of  $1,200, 
her  salary  for  one  year  as  vice  president, 
and  $2,000  in  casb  paid  in  by  Mrs.  Heaney 
to  apply  on  her  account;  the  same  being  the 
iuicome  from  her  father's  estate.  From  this 
Judgm«it  the  First  Trust  Company  appeals, 
and  claims  it  Is  entitled  to  Judgment  against 
Mrs.  Heaney  as  well  as  Mlley  for  the  $15,- 
455.12,  the  amount  of  MUey's  book  account 
on  January  4,  1913,  and  that  it  is  entitled  to 
Judgment  against  Mlley  as  well  as  Mrs. 
Heaney  for  $16,263.14  of  the  $20,720.04  for 
which  it  recovered  judgment  against  Mrs. 
Heaney.  Miley  appeals  from  the  Judgment 
and  claims  that  he  is  not  liable  for  the  $15,- 
455.12,  because  the  same  was  assumed  by 
Mrs.  Heaney  to  apply  on  the  purchase  price 
of  his  slock.  Mrs.  Heaney  claims  that  she 
is  not  liable  for  tlie  advances  made  by  the 
Barrett  Company  and  charged  to  her,  for 
which  Judgment  in  the  amount  of  $20,720.04 
as  rendered  against  her.  It  thus  appears 
that  upon  the  is.sues  raised  by  the  croas- 
complalnt  none  of  the  parties  Are  satisfied 
with  the  Judgment. 

[16]  We  huve  already  decided  that  Mrs. 
Heaney  did  not  assume  or  agree  to  pay  tha 
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amount  of  Mlley'a  Indebtedness  tp  the  Bar- 
rett Company  at  the  tlrae  of  the  transfer  of 
his  stock  to  her,  and  that  she  never  made 
aivy  agreement  to  assume  or  agree  to  pay  it 
In  the  absence  of  any  such  agreement,  nei- 
ther the  Barrett  Company  nor  the  trustee  In 
bankruptcy  has  the  least  foundation  for  a 
claim  against  her  for  such  indebtedness,  and, 
In  the  absence  of  such  an  assumption  of  said 
indebtedness  by  her,  there  is  no  foundation 
for  the  claim  made  by  Mlley  that  he  does 
not  owe  It  There  was  not  a  novation,  be- 
cause Mrs.  Heaney  did  not  agree  to  pay  the 
debt;  and  there  comd  not  be  a  discharge  of 
Mlley's  liability,  because  of  a  lack  of  con- 
sideration and  want  of  power  on  the  part  of 
the  oflJcers  of  the  Barrett  Company  to  give 
away  the  assets  of  the  corporation.  This 
part  of  the  Judgment  must  therefore  be  af- 
firmed. 

[17]  The 'court  found  that,  after  the  trans- 
fer of  the  stock  by  Mlley  to  Helen  Heaney, 
she  constituted  EJ.  A.  Heaney  her  agent  to 
represent  her  In  the  management  of  the  Bar- 
rett Company  business  and  in  the  care  of 
her  Interest  therein,  and  to  arrange  for  the 
payment  of  her  said  notes  to  the  plaintiff 
Mlley  as  the  same  became  due.  We  approve 
of  this  finding.  The  trial  court  further  found 
that  It  was  thereupon  agreed  between  her 
and  the  said  Mlley  and  the  managing  ageiitg 
at  the  O.  M.  Barrett  Company  that  the  said 
G.  M.  Barrett  Company  would  x>a.y  and  de- 
liver to  said  Mlley  moneys  and  merchandise 
upon  her  credit  and  responfllbllity,  and  as  an 
advance  npon  her  share  of  anticipated  net 
eamincs  of  the  business,  sufficient  to  meet 
tbe  Interest  and  principal  npon  said  notes  as 
tbe  same  became- due,  and  that  the  amounts 
of  ssld  money  and  merchandise  should  be 
diarsed  to  her  on  the  books  of  the  company 
and  apiriled  by  said  Uiley  In  tbe  reduction 
of  her  Indebtedness  represented  by  said  notes, 
and  that  pursuant  thereto  there  was  deliver^ 
ed  to  Mlley  cash  and  merchandise  to  the 
amount  of  |13,268.1&  As  was  further  found 
by  the  trial  court: 

"These  withdrawals  were,  of  coarw,  directly 
for  tbe  benefit  of  both  the  Heaneya,  and  Mr. 
Heaney,  as  manager  of  the  business,  was  in  no 
posituMi  alone  to  authoruse  this  irregular  way 
of  drawing  earnings  In  advance  of  dividend, 
for  his  own  benefit,  and  for  tbe  benefit  of  his 
wife.  This  was  more  than  a  simple  extension 
of  credit  to  Mrs.  heaney  on  sales  of  goods  Id 
the  usDsl  course  of  businegs.  It  was  not  a 
simple  ddivery  of  goods  to  A.  on  the  credit  of 
B.  in  the  usoal  course  of  merchandlsiog,  which 
a  manager  would  be  fully  authorized  to  do  with- 
ont  roDsnlting  directors.  It  amounted  to  mak- 
ing large  loans  of  tbe  assets  of  the  company  as 
a  favor  to  majority  stockholders  and  would 
plainly  be  beyond  the  power  of  Mr.  Heaney  as 
manager,  especially  in  view  of  his  personal  in- 
terest in  it,  and  would  constitute  a  misappro- 
priation for  which  tbe  Heaneys  and  Miley 
wonld  an  have  been  liable,  were  it  not  for  the 
practice  having  been  followed  for  many  years 
with  the  approbatiOD  of  all  stockholders." 

Ill]  We  agree  with  the  trial  court  that  the 
Iransactlon  was  not  a  usual  one  In  tbe  ordl- 
iiary  course  of  business  where  a  managing 


officer  could  bind  the  corporation.  We  have 
little  difficulty  in  arriving  at  the  condusioB 
that  this  arrangement  could  have  been  made 
binding  upon  tbe  Barrett  Comiwny,  If  at  all, 
only  by  proper  action  of  the  board  of  dlreO' 
tors.  At  the  time  of  tbe  sale  the  directors  of 
the  company  consisted  of  MUey,  Heaney,  and 
Barrett  While  it  is  argued  that  MUey 
ceased  to  be  a  director  on  sale  of  his  stock 
by  force  of  section  1776  of  the  Statutes,  It 
appears  nevertheless  that  he  continued  to 
act  tL&  director  and  president  of  the  company 
until  August  6,  1913,  at  wbl(ih  time  Helen 
Heaney,  E.  A.  Heaney,  and  John  D.  Kemper 
were  elected  directors  of  the  company.  Net* 
ther  the  first  nor  the  last  board  of  directors 
hod  power  to  bind  the  company  in  this  man- 
ner, for  tbe  reason  that  a  majority  of  both 
boards  of  directors  were  interested  in  the 
contract  adversely  to  the  interests  of  the 
corporation.  "The  directors  of  a  corpora- 
tion are  not  permitted  to  use  their  position 
of  trust  and  confidence  to  further  their  pri- 
vate interests,  nor  to  become  parties  to  con- 
tracts concerning  corporate  affairs  intrusted 
to  their  management  which  conflict  with  a 
free  and  Impartial  discharge  of  their  duties 
toward  the  stockholders.  Any  participation 
by  them  In  contracts  dealing  with  matters  of 
corporate  interest  which  is  antagonistic  to 
their  free  and  impartial  discharge  of  official 
duties  Is  denounced  by  the  law,  unless  all  of 
the  stockholders  with  full  knowledge  assent 
thereto."  Tlmme  y.  Kopmeler,  IdZ  Wis.  571, 
575,  1B6  N.  W.  961,  962  (h.  R.  A.  1916D,  1114). 
This  seems  to  have  been  appreciated  by  the 
trial  court  and  he  Justifies  the  arrangement 
upon  tbe  theory  that  all  stockholders  had 
knowledge  of  the  fact  that  such  advances 
were  being  made  end  acquiesced  thwdn. 
His  finding  to  this  effect  is  as  follows: 

"From  1902  to  1910,  inclngive,  the  directors 
of  the  G.  M.  Barrett  Company  declared  no  div- 
idends, although  the  company  during  tliat  period 
made  large  earnings.  Daring  this  veriod,  and 
before,  the  custom  prevailed  of  allowing  the 
stockholders  to  obtain  advances  as  needed  or 
asked  for,  and  the  amounts  thereof  were  charg- 
ed upon  their  open  accounts.  From  time  to 
time  statements  were  made  showing  the  surplas 
accumulated  by  the  oorapony  and  the  interest 
of  eadi  stockholder  therein,  and  said  advances 
were  intended  as  a  means  of  distxibution  of  such 
surplus.  By  these  means  the  books  showed  that 
each  stockholder  was  apparently  beavilv  indebt- 
ed to  the  company,  Miley's  apparent  indebted- 
ness exceeding  $73,000,  which  som  was  mainly 
used  by  him  to  pay  indebtedness  incurred  in 
his  purchase  from  Barrett.  In  1910  a  100  per 
cent,  dividend  was  declared,  and  tbese  book 
accounts  thereby  wiped  ont,  and  the  surplns 
reduced.  Thereafter  the  custom  of  making 
similar  advances  was  continued,  and  no  further 
dividend  was  declared  during  the  eontinnance  of 
the  company  in  business.  This  castom  was 
well  known  to  all  holders  of  common  stock 
and  was  assented  to  by  them.  Regular  an- 
nual statements  of  the  business  and  financial 
condition  of  the  company  were  prepared  in 
January  of  each  year,  and  each  stockholder  in- 
formed thereof,  until  the  year  1915,  when  tte 
G,  M.  Barrett  Company  was  forced  into  bank- 
ruptcy. All  stockholders,  including  tbe  one 
holder  of  preferred  stock,  most  be  presumed  to 
have   had   knowledge  of   the  contents   of   the 


'Digitized  by 


Google 


T4 


169  NORTHWESTERN  REPORTER 


(Wte. 


books  and  tlie  cnstom  aforesaid  of  making  ad- 
vances to  Btockholdera,  and  no  objection  tneiK- 
to  was  ever  made." 

[10]  We  do  not  think  the  custom  preyalllng 
from  1002  to  1010  of  allowing  stockholders  to 
obtain  advances  as  needed  or  asked  for  and 
the  amounts  thereof  charged  on  their  open 
account,  such  advances  being  treated  as  In 
lieu  of  dividends,  can  be  construed  as  an 
acquiescence  on  the  part  of  the  stockholders 
In  Uie  advances  made  to  Miley  upon  the  cred- 
it of  Helen  Heaney.  In  the  first  place,  prior 
to  1010  the  Barrett  Company  was  earning 
dividends,  sind  the  advances  made  were  rea- 
sonably proportioned  to  the  earnings  to 
which  the  stodiholders  were  entitled.  After 
the  sale,  the  company  earned  little,  if  any, 
money.  The  advances  made  to  Miley  upon 
the  credit  of  Helen  Heaney  were  altogether 
out  of  proportion  to  anything  she  was  en- 
titled to  receive  from  the  company  in  the 
way  of  dividends.  They  were  loans,  pure 
and  simple,  of  large  amounts  of  money,  and 
cannot  be  compared  with  the  reasonable 
credit  or  advances  allowed  stockholders  at 
a  time  when  the  company  was  in  a  prosper- 
ous condition.  It  was  an  attempt  to  finance 
her  undertaking  out  of  the  assets  of  the 
Barrett  Company.  In  order  to  charge  the 
stockholders  with  knowledge  of  and  acqui- 
escence in  these  loans,  direct  knowledge 
thereof  must  be  shown. 

120]  The  trial  court  found  that  all  sto<*- 
bolders,  except  the  Germanla  Publlahlng 
Company,  the  owner  of  50  shares  of  the  pre- 
ferred stock  of  the  company,  did  have  actual 
knowledge  of  these  loans.  In  order  to  charge 
the  Germanla  Publishing  Company  with  such 
knowledge,  the  trial  court  evidently  relied 
upon  an  erroneous  principle  of  law,  as  indir 
cated  by  the  following  sentence: 

"AU  itockbolders,  including  the  <me  holder  of 
preferred  atodc,  must  be  presumed  to  have  had 
knowledge  of  toe  contents  of  the  books  and  the 
coBtom  aforesaid  of  making  advances  to  stock- 
bolders,  and  no  objection  thereto  was  ever 
made." 

We  know  of  no  principle  of  law  which 
charges  stockholders  with  knowledge  of  the 
contmts  of  or  entries  in  the  ordinary  finan- 
cial books  of  account  of  a  corporation.  Such 
a  rule  would  be  a  very  harsh  one  Indeed  and, 
to  our  minds,  could  not  be  grounded  upon 
any  conceivable  reason.  It  is  well  known 
that  stockholders  of  a  corporation  are  fre- 
quently scattered  far  and  wide,  and  that  as 
ft  matter  of  fact  few  of  them  do,  or  have  the 
opportunity  to,  examine  the  books  of  account 
of  a  corporation.  Assuming  that  annual 
statements  couched  la  general  terms  la  the 
form  of  reports  may  be  made  to  the  stock- 
holders, sujch  statements  are  seldom  in  suffl- 
cient  detail  to  apprise  them  of  transactions 
of  this  diaracter.  There  being  no  finding 
that  the  (Sermanla  Publishing  Company  had 
notice  of  these  transactions,  and  in  fact  no 
evidence  upon  which  sudi  finding  could  be 
based,  It  necessarily  follows  that  the  agree- 
inent  pursuant  to  which  the  assets  of  the 


company  were  applied  in  discharge  of  Helen 
Heaney's  indebtedness  to  Miley  was  without 
any  legitimate  authority  to  support  it  and 
was  not  binding  upon  the  Barrett  Company. 

[21]  It  follows,  also,  that  the  assets  of  tbe 
company  used  for  this  purpose  were  unlaw- 
fully diverted,  and  that  Miley,  who  received 
the  same  with  full  knowledge  of  all  the  facts 
and  circumstances,  is  liable  for  theiij  restor- 
ation to  the  company.  This  applies  to  the 
open  book  account  representing  the  amount 
of  cash  and  merchandise  so  peAA  and  deliver- 
ed to  Miley  upon  the  credit  of  Helen  Heaney, 
which  the  court  found  to  be  $13,263.16. 

[22]  It  also  appears  that  in  addition  to 
this  amount  there  was  delivered  to  Miley 
July  6,  1914,  payable  to  his  order,  the  check 
of  the  Barrett  Company  for  $2,000  to  be  ap- 
plied by  Miley  in  payment  of  one  of  Helen 
Heaney's  notes  for  $5,000,  which  Miley  had 
deposited  with  tbe  Germanla  National  Bank 
as  collateral  security;  that  there  was  also 
delivered  to  Miley  in  cash  by  the  Barrett 
Company  in  December,  1914,  the  sum  of  $500 
to  be  applied  on  one  of  Mrs.  Heaney's  notes 
then  held  by  MUey.  It  seems  plain  to  us 
that  these  two  items  are  on  the  same  foot- 
ing as  other  cash  and  merchandise  delivered 
to  MUey.  Although  Miley  had  deposited  the 
$6,000  note  at  the  Germanla  Natlmal  Bank 
for  collateral  security,  he  had  by  no  means 
parted  with  all  interest  therein.  He  was  as 
much  Interested  in  the  payment  of  the  note 
after  as  he  was  before  the  deposit  Tbe 
$2,000  tibiet^  therefore,  was  for  Miley's  bene- 
fit, and  he  is  as  much  responsible  for  that  as 
for  any  other  item,  either  cash  or  merchan- 
dise, delivered  to  him.  Tbe  court  also  found 
that  $250  on  October  5,  1914,  and  $250  on 
October  12,  1014,  were  paid  by  tbe  Barrett 
Company  to  the  Jonas  Automobile  Com- 
pany. This  is  another  item  for  whidi  Miley 
is  clearly  liable.  To  the  sum  of  $13,263.16, 
therefore,  there  should  be  added  tbe  $2,000 
check  of  Jnly  6,  1914,  the  $500  cash  adrane- 
ed  in  December,  1914,  and  the  $600  paid  to 
the  Jonas  Automobile  Company,  in  all  $16,- 
263.16,  for  which  the  First  Trust  Company 
is  entitled  to  a  judgment  against  both  John 
P.  Miley  and  Helen  Heaney.  In  view  of  the 
fact  that  Mrs.  Heaney  has  been  credited 
with  this  amount  on  her  indebtedness  to  Mi- 
ley, it  should  be  provided  in  the  judgment 
that  if  Miley  pays  this  amount  he  be  sub- 
rogated to  the  rights  of  the  First  Trust  Com- 
pany against  Mrs.  Heaney. 

On  the  1st  day  of  February,  1005,  the  G. 
M.  Barrett  Company  executed  its  note  to  tho 
Germanla  National  Bank  for  $10,000,  which 
was  indorsed  by  J.  P.  Miley  and  the  proceeds 
of  said  note  credited  to  the  account  of  G.  M. 
Barrett  Company.  On  the  2d  day  of  Febru- 
ary the  O.  M.  Barrett  Company  executed  its 
check  for  $10,000  to  J.  P.  Miley.  This  note 
was  renewed  from  time  to  time  and  was 
outstanding  at  the  time  of  the  bankruptcy  of 
the  G.  M.  Barrett  Company.    It  was  claimed 
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b;  MUey  that  this  note  was  executed  by  the 
ti.  M.  Barrett  ComiMny  for  bis  accommoda- 
tion, and  that  the  Indebtedness  represented 
thereby  was  bis  and  not  that  of  the  Barrett 
Comimiiy,  primarily ;  that  be  was  not  the 
debtor  of  the  Barrett  Cknupany  by  Tlrtne  of 
the  transaction,  but  that  the  Barrett  Com- 
pany was  merely  bis  surety  to  the  bank. 
The  First  Trust  Oompany  contended  that 
Mlley  was  the  debtor  of  the  Barrett  Company 
and  sought  to  recover  Judgment  for  the  en- 
tire sum  of  $10,000  represented  by  the  check 
given  to  Miley  on  the  2d  day  of  February, 
1906.  Upon  this  Issue  the  court  found  as 
follows: 

"On  or  about  February  1,  1905,  O.  M.  Bar- 
rett Company,  for  the  accommodation  of  the 
plaintiff  Miley,  executed  and  delivered  to  the 
plaintiff  Germania  National  B«nk  its  promis- 
sory note  for  the  sum  of  f  10.000,  for  toe  par- 
pose  of  enabling  the  said  Miley  to  procure  a 
loan  from  said  bank  for  that  amount,  which  loan 
was  then  and  there  made  by  the  bank  creditina 
to  Barrett  Company  on  its  books  $10,000  and 
by  Barrett  Company  giving  to  Ifiley  its  check 
for  $10,000.  Payment  of  the  indebtedness  rep- 
resented by  said  note  and  by  the  renewal  there- 
of was  on  February  1,  1905,  guaranteed  to 
Raid  bank  by  said  Miley  and  three  others,  and 
said  loan  was  made  by  said  bank  m  the  eredit 
of  said  note  and  guaranty.  Said  note  was  re- 
newed from  time  to  time  by  notes  of  the  G. 
M.  Barrett  Company,  the  last  renewal  thereof 
being  a  note  for  the  sum  of  $10,000  executed 
by  said  company  to  said  bank,  dated  September 
28,  1914,  due  90  days  thereafter,  bearing  in- 
tereet  at  the  rate  of  7  per  cent. 

"Said  Miley  paid  the  interest  which  accrued 
on  said  original  note  and  on  all  of  the  renew- 
als thereof,  down  to  February  1,  1911,  by  means 
of  che<&8  of  Barrett  Company  waich  were 
chaiged  to  Miley  on  books  of  Barrett  Company. 
Thereafter,  down  to  B>M!ember  28,  1915,  the  in- 
terest a«crning  oa  said  renewal  notes  was  paid 
by  said  Barrett  Company  without  being  so 
charged.  The  amount  of  said  interest  thus  paid 
by  said  company  is  ^154.24. 

"On  Mardi  16,  lOlS,  upon  due  proceedtngs  in 
that  bdialf  had  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Wis- 
conrin,  said  O.  M.  Barrett  Company  was  duly 
adjudged  a  bankrupt.  Thereupon  the  defend- 
ant First  Trust  Company  was  by  said  court 
duly  agyointed  trustee  in  bankruptcy  of  said 
G.  M.  Barrett  Company  and  has  duly  qualified 
and  is  in  discharge  of  its  duties. 

"The  plaintiff  bank  proved  up  its  daim  on 
nid  nc»te  of  the  O.  M.  Barrett  Oompany  for 
$10,000,  dated  September  28,  1914,  against  said 
company  in  the  bankruptcy  proceedings  at  the 
sum  of  $10,042.  being  the  principal  of  said  note 
with  interest  thereon  from  December  28,  1914. 
There  has  since  been  paid  to  said  bank  there- 
on by  said  trustee  the  following  dividends: 
^nl  22. 191^  *^10S0 ;  AprU  U,  1916^  $301.- 

nie  court  ordered  Judgment  against  Mlley 
on  account  of  this  transaction  for  the  sum  of 
$2454.24,  the  amount  of  Interest  paid  on  said 
note  by  the  O.  M.  Barrett  Company,  together 
with  interest  tbereon,  and  for  the  sum  of  $2.- 
611.86,  tbe  amount  of  divideods  paid  in 
bankruptcy  proceedings  to  the  plaintiff  bunk 
opon  tbe  note  of  said  Barrett  Company,  to- 


gether with  interest  on  the  itons  of  said  div- 
idend from  the  date  of  payment  to  tbe  date 
of  Judgment.  As  already  stated,  the  First 
Trust  Company  complains  of  such  dlapceitlon 
of  this  transaction,  and  contends  that  it  Is 
oitltled  to  Judgment  for  tbe  oitlre  sum  of 
$10,000  with  interest  We  think  the  flnding 
of  the  trial  court  to  the  effect  that  the  origi- 
nal note  glvra  by  the  Barrett  Oompany  was 
merely  for  tbe  accommodation  of  Mlley,  and 
that  Mlley  did  not  become  the  debtor  of  the 
Barrett  Oompany  by  virtue  of  the  transac- 
tion, is  fully  sustained  by  the  evidence^  and 
that  the  disposition  made  by  the  trial  court 
of  this  Item  cannot  be  disturbed. 

{13]  It  is  earnestly  contended  that  the  trus- 
tee In  bankruptcy  cannot  maintain  an  action 
for  the  recovery  of  these  various  sums  so  un- 
lawfully diverted  from  Che  assets  of  tbe  Bar- 
rett G<»npany  to  John  P.  Mlley.  We  think 
there  can  be  little  doubt  of  tbe  right  of  the 
trustee  In  benkruptcy  to  maintain  this  ac- 
tion. It  is  well  settled  tbat  an  action  can  be 
maintained  by  the  corporation  to  recover  Its 
assets  which  have  been  unlawfully  diverted 
in  this  manner.  State  v.  M.  El  R.  &  L-  Co., 
138  Wis.  179,  185,  186,  116  N.  W.  900,  18  L. 
R.  A.  (N.  S.)  672.  It  is  weU  settled  that  the 
trustee  in  bankruptcy  takes  such  rights  and 
Interests  In  the  property  of  tbe  bankrupt  as 
the  bankrupt  himself  had.  The  Barrett  Com- 
pany had  the  right  at  any  time  to  bring  an 
action  against  Mlley  for  the  amount  of  these 
unlawft^  diversions,  and,  upon  the  appoint- 
ment of  a  trustee  in  bankruptcy,  we  have  no 
doubt  of  tbe  right  of  tbe  trustee  to  maintain 
the  action  to  recover  tbe  same  when  neces- 
sary, as  here,  to  liquidate  the  claims  of  cred- 
itors against  the  corporation.  There  can  be 
no  doubt  of  this  la  view  of  sections  70a  and 
47a2  of  the  federal  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  565,  657  [U.  S.  Comp. 
St.  1910,  U  9631,  9664]). 

From  what  we  have  said  It  follows  that 
the  Judgment  should  be  affirmed  on  the  ap- 
peals of  Helen  Eeaney  and  John  P.  Mlley. 
Upon  the  appeal  of  the  First  Trust  Company 
the  Judgment  should  be  modified  providing 
for  a  Joint  recovery  against  Helen  Heaney 
and  John  P.  Miley  for  the  sum  of  $16,263J.6 
and  against  Helen  Heaney,  Individually,  of 
$4,456.88,  interest  to  be  computed  as  Indicat- 
ed by  the  trial  court  in  its  findings  of  fact 
and  conclusions  of  law. 

Judgment  affirmed  upon  appeals  of  Helen 
Heaney  and  John  P.  lilley.  UpcHi  the  appeal 
of  the  First  Trust  Comp&ny,  the  Judgment  Is 
modified  as  Indicated  In  the  opinion,  and,  as 
so  modified,  is  affirmed.  John  P.  Mlley  to 
recover  full  costs  against  Helen  Heaney.  The 
First  Trust  Company  to  recover  costs  for 
printing  its  briefs  against  John  P.  Mlley.  No 
other  costs  to  be  taxed. 
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PEa'BRSON  T.  UNDQTJIST. 

(Supreme  Court  of  North  Dakota.     May  24, 
1918.    Rehearing  Denied  Sept  24,  1918.) 

(ByfUltui  tty  t\e  Court.) 

ExWStJTOKS      AND      ADMINIOTBATOBS      ^=>5&— 
TKANSFEK    or    PBRBONALTT    BT    DCCXA8EI>— 

actton   to   rscovbb  —  considebation  — 

Fbau  d— Evidence. 
The  plaintiff  brings  suit  as  administrator 
of  Stina  T^indqnist  to  Set  aside  an  alleged  trans- 
fer to  defendant  of  promissory  notes  and  a 
mortgage  for  $2,000  and  interest.  The  trans- 
fer,  if  made  at  all,  was  made  by  the  deceased 
during  her  last  sidtness  and  about  a  month 
prior  to  her  death. 

(a)  It  was  made  without  any  consideration, 
only  an  alleged  oral  contract  to  care  for  his 
mother  during  her  life  and  to  pay  her  funeral 
expenses. 

(b)  It  was  obtained  by  frand  and  undne  influ- 
ence, and  when  the  mother  was  feeble-minded 
and  incompetent  and  helpless  and  in  the  power 
of  the  defendant. 

(c)  There  was  in  fact  no  transfer  of  the  notes 
and  mortgage.  The  alleged  transfer  was  not 
signed  hy  the  deceased,  except  possibly  by  her 
mark,  and  she  never  delivered  to  the  defendant 
sither  the  notes  or  the  mortgage. 

Bruce,  C.  J.,  and  Grace,  J.,  dissenting. 

Appeal  from  District  Ck>urt,  Mountrail 
County;  Frank  Flsk,  Judge. 

Action  by  Albert  Peterson,  administrator 
»f  Anna  Stlna  lilndqulat,  against  Oscar  Llnd- 
auist  Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 

Visit,  Murphy  &>  Llnde,  of  Minot,  for  appel- 
lant. James  Jobnson,  of  Mlnot,  for  respond- 
ent. 

ROBINSON,  J.  The  plaintiff  brings  suit  as 
administrator  of  Stlna  Lindqulst  to  set  aside 
an  alleged  transfer  to  defeadant  of  promis- 
sory notes  and  a  mortgage  for  |2,000  and  In- 
terest. The  transfer,  If  made  at  all,  was 
made  by  the  deceased  during  her  last  sick- 
ness and  about  a  month  prior  to  her  death, 
(a)  It  was  made  without  any  consideration, 
only  an  alleged  oral  contract  to  care  for  his 
mother  during  her  life  and  to  pay  her  funer- 
al expenses,  (b)  It  was  obtained  by  fraud 
and  undue  Influence,  and  when  the  mother 
was  feeble-minded  and  Incompetent  and  help- 
less and  In  the  power  of  the  defendant,  (c) 
There  was  In  fact  no  transfer  of  the  notes 
and  mortgage.  The  alleged  transfer  was  not 
signed  by  the  deceased,  and  she  never  de- 
livered to  the  defendant  either  the  notes  or 
the  mortgage.  No  one  can  read  and  consid- 
er the  evidence  without  coming  to  the  con- 
clusion that  defendant  was  a  bad  and  uh- 
dutlful  son,  and  that  his  testimony  is  worthy 
of  no  credit.  He  had  two  deceased  brothers, 
John  and  Charlie.  He  mnnased  to  get  all  the 
(State  of  Charlie,  and  he  did  his  best  to  get 
and  to  hold  the  estate  of  John.  To  secure 
her  rights  the  mother  was  forced  to  retain  a 
lawyer  and  to  Incur  expense  and  delay.  She 
retained  C.  B.  Miller,  an  attorney  and  mem- 
ber of  Congress  of  Duluth,  Minn.,  and  It  took 


him  three  years  to  force  Oscar  to  put  up  for 
the  estate  which  belonged  to  bis  mother. 
He  testifies  concerning  Oscar: 

"He  always  spoke  of  his  mother  in  a  sHrhtinK 
manner  and  in  a  contemptnous  way.  When  I 
mentioned  the  manner  of  his  treatment  of  his 
mother,  to  reason  him  out  of  what  seemed  to  be 
a  plain  and  bold  theft,  he  would  grunt  and 
sneer.  When  I  undertook  to  help  her  she  was 
absolutely  destitute  because  be  had  driven  her 
out  of  the  home  that  belonged  to  her,  and  was 
endeavoring  to  secure  the  property  in  North 
Dakota  as  well  as  in  this  statp.  There  was 
no  cordiality  between  them.  Their  reiatioDS 
were  always  at  swords'  points.  Of  all  the  men 
that  I  have  ever  known,  I  have  always  consid- 
ered his  attitude  towards  his  mother  was  the 
worst  that  had  ever  come  to  my  attention,  and 
I  told  him  so  in  emphatic  language.  I  know 
that  Mr.  and  Mrs.  Richards  suppUed  Mrs.  Lind- 
quist  for  a  long  time  and  i>aid  m^  expenses  in 
connection  with  the  case,  including  two  trips 
to  Grantsburg  and  two  to  North  Dakota,  and 
I  know  she  made  her  home  with  them  for  a 
long  time.  I  found  that  at  no  time  did  she 
sign  her  name  by  a  mark.  I  had  an  awful 
light  with  him  over  his  account  as  administra- 
tor, and  told  him  that  I  would  have  him  indict- 
ed for  it" 

The  testimony  is  in  keeping  with  that  of 
the  sister  Lottie  Richards  of  Duluth.  She 
testifies: 

"One  day  Oscar  came  to  my  house,  and 
mother  was  there,  and  he  asked  her  to  settle 
up  with  him  for  her  interest  in  the  estate  of 
John.  Mother  said,  'You  will  have  to  go  and  see 
my  attorney,'  and  he  threatened  her,  and  swore 
at  her,  and  called  her  names.  He  threatened 
her  so  much,  my  mother  would  not  let  my  hus- 
band leave  the  house.  He  laid  off  from  work 
until  we  got  my  younger  brother  Julius  to  stay 
with  her  in  the  daytime  until  Oscar  left  town. 
She  was  afraid  of  him." 

A  short  time  before  the  decease  of  the 
mother,  Lottie  with  her  husband  wmt  to 
visit  the  mother,  and  Insisted  that  she  should 
have  a  doctor.  Oscar  refused  and  ordered 
them  out  of  the  house,  and  while  they  were 
in  the  house  be  gave  them  no  diance  to  speak 
with  the  mother,  and  of  course  be  said  not  a 
word  to  them  about  tbe  transfer  of  the  notes 
and  mortgage. 

The  testimony  fairly  shows  that  Oscar  has 
not  tbe  virtue  of  truth  and  honesty,  so  that 
what  be  says  concerning  a  contract  with  bis 
deceased  mother  has  no  probative  force.  Ac- 
cording to  his  story,  his  mother  wanted  to 
make  a  will  in  bis  favor.  Then  he  told  ber 
it  would  do  no  good. 

"Q.  What  did  you  say?  A.  I  said,  'Sign  them 
over  if  it  was  to  be  any  good.'  He  said,  'I  di- 
rected her  that  the  assignment  would  be  better 
than  a  will;'  and  so  when  she  was  too  weak 
to  sign  her  name,  too  weak  in  body  and  in 
mind,  he  got  her  to  touch  her  hand  to  the  pen- 
bolder  while  making  a  mark." 

But  while  she  lived  she  retained  x)OSBessioQ 
of  her  notes  and  mortgage,  and  she  never 
thought  of  turning  them  over  to  her  cruel 
and  dishonest  son  who  doubtless  brought  her 
to  his  house  for  tbe  purpose  of  robUng  her 
and  not  to  show  her, any  kindness,  nor  to  se- 
cure for  her  medical  treatment  It  will  bode 
ill  for  tbe  cause  of  Justice  when  such  a  tran^ 
action  meets  tbe  sanctiiMi  of  any  court 
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It  Is  trne  fliat  the  testtmony  of  Erik  John- 
son who  filled  out  the  asslgtitaent  blank  1b 
that  she  appeared  qnlte  National  and  was 
able  to  8lt  Tip  and  to  fllreet  Mm  to  ffll  orit 
the  blank,  but  he  was  near  to  Oscar'*  house. 
He  was  a  trader,  and  In  ^rlng  his  testimony 
he  felt  disposed  to  argue  the  case,  and  he 
volnateered  to  come  from  Wisconsin  to  this 
state  to  give  his  testimony.  The  chances  are 
he  did  not  do  It  for  nothing.  The  testimony 
of  the  several  witnesses  residing  at  or  near 
Pnlermo  show  that  when  the  sick  woman 
left  for  "Wisconsin  she  whs  not  competent  to 
do  business,  and  of  course  her  mental  and 
physical  condition  was  not  Improved  by  the 
duration  of  her  slckneBs  and  tiet  -approach  to 
death.  When  she  made  her  mark  on  the 
paper  she  was  absolutely  at  the  mercy  of  her 
cruel  and  dishonest  son  who  refused  to  per- 
mit her  other  children  to  converse  with  her. 
For  him  to  Insist  oil  her  making  the  trans- 
fer was  to  put  her  between  the  devil  and  the 
deep  sea.  She  was  In  no  position  to  say  no. 
It  may  be  true  that  the  helpleiss  mother  did 
freely  and  knowingly  consent  to  do  an  un- 
kind and  tmmotherty  act  by  making  the  as- 
signment and  the  marking,  hut  the  chances 
are  it  is  not  true. 

It  Is  impossible  to  determine  the  filets  with 
atfy  real  certalilty.  We  see  not  the  wireless 
waves  and  the  operatI<Mi  of  eledrldty  or  of 
the  mind,  and  yet  we  know  there  are  thnee 
and  conditions  when  a  strong  mind  domi- 
nates and  enforces  a  weak  mind.  We  know 
that  when  the  body  Is  capitlve  the  mind  is 
not  free.  In  any  view  of  the  case  to  decide 
tor  the  defendant  would  be  to  give  sanction 
to  a  mean  nneonsdonahle  act,  while  to  de- 
cide lor  the  iflalntlff  Is  merely  to  permit  the 
property  of  the  deceased  to  go  to  her  heirs 
as  provided  by  the  statute.  The  trial  Jadge 
did  not  hear  the  witnesses.  The  testlmooy 
was  all  taken  by  deposition  or  before  a  ref- 
ene. 

It  may  be  worOiy  of  note  the  deceased 
never  delivered  the  nates'  or  the  mortgage 
to  defendant.  She  kept  them  in  her  trnnk 
until  the  died.    Oscar  twtifles: 

She  got  to  his  place  November  15,  1912, 
made  the  assignment  December  12th,  died  F'eb- 
mary  2d.  "Q.  The  mortgage  and  notes  were 
left  in  her  trunk  until  ehe  died?  A.  Yes,  I  had 
seen  them  at  Palermo.  Q.  She  never  gave  them 
to  von?  A.  No,  she  didn't.  Q.  She  kept  them 
all  the  time?  A.  Yet,  she  kept  diem.  Q.  Until 
the  died?    A.  Yes." 

It  also  appears  that  when  he  learned  that 
die  had  proved  up  on  a  homestead  of  her 
son  John  near  Palermo,  he  thought  she 
might  be  worth  looking  up,  and  went  there  to 
see  her.  He  went  to  her  shack  near 
Palermo,  remained  with  her  ail  hour  about 
noon,  went  back  to  Palermo  and  loafed 
aroond  without  going  to  bed  until  the  next 
day  about  noon,  when  he  took  the  train  for 
home.  And  that  was  the  first  time  he  had 
seen  his  mother  in  17  years,  except  for  an 
hour  at  Dnlnth,  when  he  cnrscd  her  and 
swore  at  ber  and  threatened  her. 


•  Ordered  that  Judgment  be  entered  In  favor 
of  the  plaintiff  as  demanded  in  the  complaint. 
Reversed  and  remanded. 

BRUOQ,  a  J.  {diBsentlng).  This  is  an  ac- 
tion which  is  prosecuted  by  an  administrator 
to  set  aside  the  asslgoment  of  a  certain  moctr 
gage^  and  to  secure  .possession  of  the  notes 
secured  thereby.  The  plaintiff  alleges  the 
execution  and  delivery  to  the  deqeased  of  the 
notes  and  mortgage  by  one  lerson,  and  that 
the  same  were  t)xe  property  of  the  deceased 
at  the  time  of  b£t  death.  The  defendant,  on 
the  other  hand,  claims  that  the  notes  and 
mortgage  were  duly  assigned  to  him  In  pay- 
ment of  services  rendered,  and  money  expend- 
ed, and  la  coniideratioa  of  his  prt^nise  to.  .care 
for  the  deceased  during  ber  life.  Tb#  trial 
court  f oun4  for  the  def^dant,  and  the  plaior 
tiff  appeala.  , 

.  I  can  see  no  legal  reasou  for  reyersing  the 
Judgpaent  of  the  trial  court.  The  only  4004- 
tioqs  involved  are  whether  there  was  a  de- 
livery, and  whether  fraud  and  undue  In- 
fluence were  proved.  As  far  as,  fraud  and 
undue  ijnfluence  are  concerned  the  plaintiff 
Introduces  no  positive  testimony,,  but  to- 
ferences  merely,  and  <4>poBed  to  these  ior 
ferences  ar^  not  merely  the  positive  denial 
of  tl^e  defendant  himself,  but  the  positive 
testimony  of  the  doctor,  who. last  attoiided 
the  deceased,  of  the  two  persons  who  witness- 
ed the  assignment  of  tihe  mortgage,  and  the 
indorsement  of  the  notes,  and  of  the  Justice 
of  the  peace  who  acknowledged  the  assign- 
ment. These  witnesse.^  are,  with  the  excep- 
tion of  the  doctors,  the  only  didnterested 
witnesses  in  the  case.  They  testify  that  the 
assignment  was  willingly  signed,  and  with- 
out any  fraud,  compulsion,  or  duress,  and 
that  the  deceased  was  in  a  i>roper  mental 
CondIti<m  to  execute  the  same.  Their  testt- 
mony Is  also  positive  that  the  as.slgnment  was 
made  for  the  purpose  of  paying  the  said 
Oscar  for  his  services  rmdered,  and  for  his 
care  of  the  deceased. 

Though  the  doctor  at  Palermo  testifies  that 
before  the  deceased  left  Palermo  she  acted 
In  an  eccentric  manner,  he  in  no  place  testi- 
fies that  she  really  lacked  in  legal  capacity. 
The  doctor  in  Wisconsin  testifies  that  short- 
ly before  the  execution  of  the  instrument,  al- 
though her  vitality  was  not  very  good,  he 
could  see  nothing  unusual  as  far  as  her  men- 
tal capacity  was  concerned. 

There  is,  in  short,  in  this  case  nothing  on 
which  to  base  any  dalm  of  duress  or  fraud, 
except  the  fact  that  nntll  shortly  before  the 
assignment  of  the  mortgage  the  plaintiff  had 
taken  but  little  Interest  Ui  his  mother.  The 
testimony,  however,  shows  that  this  was  true 
of  all  of.  the  children,  and  that  this  was  no 
doubt  due  to  the  attitude  of  mind  of  the  de- 
ceased herself.  As  far  as  I  can  learn,  indeed, 
there  are  no  equities  In  the  ca.se.  Since  the 
deceased  loft  some  other  property,  namely, 
her  claim  In  North  Dakota,  and  a  house, 
there'  seems  also  to  have  been  some  provision 
for  her  remaining  son  and  daughter. 
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The  caaet  Indeed,  Is  a  pecallar  one. 
.Tbrougbout  It  seems  to  Illustrate  not  the 
pleasant  and  usual  simple  and  nnaelflsh 
annals  of  the  poor,  bat  those  which  are 
sordid  and  selfish.  The  Llndquists  were  na- 
tives of  Sweden.  They  emigrated  to  this 
country  when  Osctlr  was  but  a  child,  and 
Oscar  seems  to  have  worked  out  from  early 
boyhood.  They  settled  at  Trade  Lake,  Wis., 
and  lived  there  for  a  number  of  years.  On 
or  about  October,  IQW,  John  Undqulst,  a 
son  of  Anna  Stlna  Llndqnlst,  took  up  a  hcrnie- 
stead  in  Mountrail  county,  N.  D.,  and  died 
before  he  i)erfected  the  proof.  Thereafter 
his  mother,  the  deceased,  Anna  Stina  Llnd- 
qulst,  came  out  to  Mountrail  county  and 
proved  up  on  the  claim,  and  the  mortgage  in 
question  seems  to  have  been  obtained  by  her 
on  the  sale  of  this  property.  Later  she  her- 
self took  up  a  homestead  north  of  Palermo, 
and  vraa  living  on  It  shortly  before  she  was 
removed  by  the  son  Oscar  to  his  home  in 
Wisconsin;  Oscar  having  been  notified  that 
she  was  sick  and  needed  help.  She  had  lived 
fa  North  Dakota  from  1907  to  the  faU  of  1«12, 
during  which  time  Oscar  seems  to  have  visit- 
ed her  once,  and  the  other  children  not  at  all, 
though  the  daughter  appears  to  have  sent 
her  a  little  money.  This  daughter  was  mar- 
ried. One  son  was  a  lumberman  In  Wiscon- 
sin or  Minnesota,  and  the  others  seem  to  have 
lived  In  Wisconsin.  This  neglect,  however, 
seems  to  have  been  due  largely  to  the  deceas- 
ed herself,  as  she  seems  to  have  evidenced 
but  little  affection  for  her  children,  and  the 
fact  that  she  proved  up  one  quarter  section 
for  her  son  John  and  took  one  for  herself 
sifaows  her  to  hare  been  possessed  of  an  in- 
dependent mind.  At  the  time  she  was  taken 
sick  one  J.  B.  Hage  notified  her  son  Oscar 
LIndquIst  of  the  fact,  and  he  Immediately 
made  preparations  and  came  to  Palermo, 
where  he  found  her  suffering  with  cancer,  and 
took  her  home.  It  appears  that  It  was  neces- 
sary for  him  to  borrow  flOO  for  the  purpose 
of  making  this  trip.  As  soon  as  he  had  the 
business  settled  up  he  took  her  to  his  home 
In  Trade  heke,  Wis.,  and  after  she  had  been 
there  two  or  three  days  he  called  Dr.  Albert 
Swanson,  who  told  him  he  diagnosed  the 
case  as  cancer  of  the  stomach.  According  to 
Oscar's  testimony,  and  this  seems  to  have 
been  corroborated  by  the  testimony  of  the 
witnesses  Eric  H.  Johnson  and  John  E.  An- 
derson, she  told  Oscar  that  she  was  pleased 
with  the  cnre  she  was  getting,  and  that  she 
wanted  to  make  a  will  In  his  favor.  Oscar 
told  her  that  he  thought  it  was  not  right  to 
take  all,  but  If  she  wanted  to  It  would  be 
better  If  she  assigned  to  him  the  certain 
notes  and  mortgage  In  controversy.  A  few 
days  after  this  Oscar  went  over  to  Johnson's, 
and  the  latter  and  one  Anderson  went  out 
to  have  the  Instrument  executed.  At  about 
the  same  time  a  Justice  of  the  peace,  Chris- 
tensen,  took  the  acknowledgment.  This 
asislgiunent  was  evidently  given  to  Oscar 
either  at  the  time  or  soon  after,  and  It  was 


recorded  within  a  few  daja.  The  notes  were 
returned  to  the  trunk  from  which  they  had 
been  taken,  but  to  which  Oscar  bad  access. 
It  was,  according  to  his  testlmooy,  agreed 
betwe^  him  and  his  mother  that  he  was  to 
take  care  of  her  during  her  natural  life,  and 
this  he  did,  and  she  stayed  at  his  home  until 
the  2d  day  of  February,  1913.  Much  Is  made 
by  counsel  for  appellant  of  the  fact  that 
Oscar  did  not  send  his  mother  for  treatment 
to  Rochester,  Minn.  If,  however,  we  con- 
slder  her  advanced  age,  and  the  fact  that  a 
successful  operation  at  such  an  age  would 
be  an  impossibility,  we  see  nothing  peculiar 
about  this.  Much  also  Is  made  of  the  fact 
that  the  defendant,  Oscar,  had  been  some- 
what selfish  in  his  dealing  in  the  past,  and 
had  had  some  controversy  with  his  mother 
and  sisters  over  the  estate  of  her  sou  John, 
who  had  died  some  time  slnoe.  The  proceeds 
of  this  estate,  however,  had  been  given  t» 
his  mother,  and  as  there  seems  to  have  been 
no  love  lost  between  the  members  of  the 
family  generally,  the  taot  is  not  coDtrolling. 
It  showed  a  s^flsh  man,  Taet  it  was  not  suf- 
ficient to  overcome  the  positive  tesUmony  of 
the  witnesses  £>ric  H.  Johnson  and  John  E. 
Anderson  that  the  assignment  was  executed 
willingly  and  without  fraud,  nor  is  there 
anything  In  the  testimony,  save  in  refiectlons 
upon  the  character  for  generosity  of  Qie  de* 
fendant,  which  negatives  his  testimony  as  to 
what  occurred.  It  Is  also  to  be  remembered 
that  the  as^lgnm^it  was  acknowledged  on  the 
21st  of  December,  1912,  before  O.  T.  Cbrlsten- 
sen,  a  justice  of  the  peaces  and  this  acknowl- 
edgment must  be  given  some  wi^gbt 

Though,  indeed,  it  Is  unquestionably  the 
law  that  transfers  at  this  kind  should  be 
carefully  scrutinized  by  the  courts  of  equity, 
I  find  no  proof  of  undue  Influence  In  the  caao 
which  is  before  us.  I  sea  ni»  reason,  Indeed, 
why  the  deceased  should  have  been  soUcitoua 
for  the 'welfare  of  her  other  diUdren,  and, 
as  I  have  said  before,  aome  property  was 
left  for  them.  It  is  also  malntaln.ed  "that 
a  gift  obtained  Iv  a  child  tiom  a  parent  to 
whom  he  stands  in  a  confidential  relation  ia 
prima  fade  void,  and  the  burden  of  proof 
is  on  the  donee  to  show  that  it  was  a  free, 
unbiased  act  of  the  donor.  This,  imdoubted- 
ly,  is  the  law,  but  not  only  has  the  burden 
of  proof  been  met,  but  the  proof  tends  to 
show  that  the  transfer  was  for  a  valid  con- 
sideration, namely,  money  expended,  care 
bestowed,  and  the  promise  to  take  care  of 
the  deceased  during  the  remainder  of  her 
life.  See  IMcKiUip  v.  Farmers'  State  Bank. 
29  N.  D.  641, 151  N.  W.  287,  Ann.  Gas.  19170, 
903;  Stufilebeam  v.  Sellnsky,  135  Iowa,  338, 
112  N.  W.  815;  Altlg  v.  Altig,  137  Iowa,  420, 
114  N.  W.  1066.  Nor  Is  there  any  merit  in 
the  contention  that  no  delivery  'is  proved. 
The  evidence  shows  that  the  assignment  was 
recorded  by  the  defendant  a  short  time  after 
it  was  made.  He  testifies  that  it  was  given 
to  him.  He  also  testifies  that  he  was  told 
that  he  could  take  the  notes  from  the  trunk 
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whenever  he  desired.  They  were  In  Ms 
possession  at  the  time  of  the  trial,  and  prior 
thereto.  There  Is  certainly  a  presumption  of 
due  delivery,  and  this  presumption  has  not 
been  overcoma  Hall  t.  Cardell,  111  Iowa, 
206,  82  ir.  W.  503;  Cecil  t.  Beaver,  28  Iowa, 
241,  4  Am.  Rep.  174;  Nowlen  v.  Nowlen,  122 
Iowa,  Ml,  98  N.  W.  383. 

It  Is  to  be  noted  that  at  the  time  the  as- 
dgnment  ot  the  mortgage  was  made  the  notes 
were  also  Indorsed  by  the  deceased,  and  the 
Indorsement  waa  witnessed  by  the  same  par* 
ties  that  witnessed  the  assignment  of  the 
mortgage.  No  point  can  be  made  on  the 
Stound  that  part  of  the  testimony  of  the  de- 
fendant; Oscar  liindqulst.  Involved  a  trans- 
action with  a  deceased  person,  as  this  testi- 
mony was  either  elicited  from  the  witness 
by  the  plalntifT  himself,  or,  if  given  on  cross- 
examination,  was  not  objected  to. 

I  am  of  the  opinion  that  the  Judgment  of 
the  district  court  should  be  affirmed. 

GRACB^  J.,  concurs. 


THRESS  V.  ZEMPEL. 

<Snpreme   Court  of  North   Dakota.     July   19, 
1918.    Rehearing  Denied  Sept.  24,  191S.) 

(Svllabua  hv  th«  Court.! 

Ihbubakck  ®=b581  —  Loss  of  MoBiaAOED 
Pbopkbtt— Right  to  Insurance  Monet. 
As  a  mortgagee  in  possession  of  a  livery 
bam,  d^endant  insured'  It  for  $1,000,  charging 
the  premioms  paid  to  tlie  rents  and  profits  of 
the  bam.  For  the  loss  of  the  barn  by  fire,  de- 
fendant received  a  draft  for  |1,000  payable  to 
liimself  and  the  plaintiff,  the  owner  of  the  prop- 
erty. Under  the  facta  presented,  it  is  held  that 
tlie  trial  court  should  have  directed  a  verdict 
for  the  idaintiff  for  the  insurance. 

Appeal  from  District  Court,  Hettinger 
County. 

Action  by  Otto  lliress  against  F.  W.  Zem- 
peL  Verdict  for  defendant,  and,  from  an 
order  granting  a  new  trial,  he  appeala  Af- 
firmed. 

Jacobsen  &  Murray,  of  Mott,  for  appellant. 
W.  F,  Burnett,  Thos.  H.  Pugh,  and  Otto 
Thress,  all  of  Dickinson,  for  respondent. 

ROBINSON,  J.  This  is  an  action  to  re- 
cover $700  for  money  had  and  received.  The 
answer  Is  a  general  denial.  The  Jury  found 
a  verdict  for  defendant.  The  court  made  an 
order  grastlng  a  new  trial,  and  defendant  ap- 
peals. 

In  July,  1912,  Otto  Thress,  being  the  ownw 
of  lots  4  and  5  In  block  1  of  New  England, 
contracted  to  sell  and  convey  the  same  to 
a  N.  MunAy  for  $900.  In  August,  1912,  to 
secure  $156.50,  Murphy  transferred  the 'con- 
tract -to  defendant.  He  obtained  a  Judgment 
of  foreclosure  under  which  sale  was  made, 
and  he  bid  in  the  title  and  interest  of  Mur- 
phy for  $261.93,  subject  to  redemption  with- 


in one  year.  Zempel  at  once  took  possessloti 
of  the  lots  and  the  large  livery  bam  which 
he  insured  for  $1,000,  and.  In  an  action  for 
an  accounting  between  Murphy  and  Zempel, 
the  Insurance  premiums  were  charged  and 
allowed  against  the  rents  and  profits  of  the 
lots  and  bam.  The  court  found  that  the 
reasonable  rent  and  value  of  the  premises 
was  $300,  that  for  r^alrs  defendant  had  ex- 
pended $15,  and  for  Insurance  $98.90,  mak- 
ing In  aU  $113.90,  which  left  to  the  credit  of 
Murphy  a  balance  of  $186.10  to  apply  on  the 
sum  necessary  to  redeem.  Then  Murphy  as- 
signed  to  the  plaintiff  his  contract  of  pur- 
chase and  all  his  title  and  Interest  In  the 
premises. 

On  December  10,  1917,  pursuant  to  Judg- 
ment of  the  district  court.  Otto  Thress  paid 
the  sheriff  who  made  the  sale  $143.09  with 
Interest  at  12  per  cent  from  the  date  of 
the  sale  and  obtained  from  the  sheriff  a  cer- 
tificate of  redemption.  In  the  accounting  suit 
of  Murphy  v.  Zempel,  no  appeal  was  taken 
from  the  Judgment  which  was  duly  given 
two  years  prior  to  the  trial  of  this  action, 
and  hence  it  Is  final  and  conclusive. 

The  barn  was  burned,  and  defendant  re- 
ceived Insurance  to  the  amount  of  $1,000, 
from  which  he  paid  Otto  Thress  $300  and  put 
the  balance  of  $700  to  his  own  credit  In  his 
bank.  Defendant  now  claims  that  he  never 
actually  received  the  $700  and  never  had  It 
tn  his  possession,  and  that  he  Is  the  owner 
and  entitled  to  the  $700;  but  as  the  trial 
court  Justly  found,  the  plaintiff.  Otto  Thress, 
is  the  owner  of  the  premises,  owning  both 
the  fee  to  the  real  estate  and  having  taken 
up  the  outstanding  contract  against  the 
premises,  made  redemption,  paid  the  money 
to  the  sheriff.  He  paid  the  Insurance  pre- 
miums, and,  defendant  Zempel  having  no 
Interest  In  the  property  at  the  time  of  the 
flre,  Thress,  having  borne  the  burden  of  the 
insurance  premium,  is  entitled  to  the  insur- 
ance money.  He  Is  entitled  to  receive  from  ' 
defendant  $700  with  Interest  at  6  per  cent, 
from  the  time  he  received  the  draft  for  the 
same.  In  the  brief  of  tounsel  for  defendant 
It  Is  said:  The  court  greatly  abused  its  dis- 
cretion in  granting  a  new  trial,  because  the 
undisputed  evidence  shows  that  defendant 
never  actually  received  the  money,  and  that 
defendant  was  the  owner  and  entitled  to  the 
money.  But  that  Is  Just  the  reverse  of  truth. 
For  the  insurance  loss  the  defendant  receiv- 
ed a  draft  tor.  $1,000  payable  to  the  order 
of  himself  and  the  plaintiff.  He  gave  the 
plaintiff  $300  and  put  $700  to  his  own  credit 
In  his  bank'  when  he  bad  no  shadow  of  an 
honest  claim  to  the  money.  He  had  sustain- 
ed no  loss.  He  was  not  the  owner  of  the 
bam  that  was  burned. 

On  the  record  and  the  undisputed  evidence, 
the  case  presented  no  question  cf  fact  to  sub- 
mit to  the  Jury.  I%e  court  should  have  di- 
rected a  verdict  In  favor  of  the  plaintiff  or 
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allowed  tbe  motion  for  Judgment  notwlthr 
standing  the  verdict 

Order  affirmed,  and  case  remanded  for  pro- 
ceedings in  accordance  with  tUa  decision. 


FEOEMKE  et  al.  (OLSON  et  al.,  Interreners) 
V.  PARKER  et  al. 

(Supreme  Court  of  North  Dakota.     May  28, 
1918.) 

(Syllabui  iy  the  Court.) 

.tPPCAL    AND    EbBOB    «=s»781(7)— DiBMISSAI/— 

Moot  Question. 
TTiis  IS  an  appeal  from  a  perpetual  injunc- 
tion and  for  costs  amountiDg  to  $105.80,  and, 
in  lieu  of  giving  a  supersedeas  bond,  defendants 
concluded  to  abide  the  injunction  pending  the 
appeaL  Hence  a  motion  is  made  to  dismiss  the 
appeal  on  the  ground  that  it  presents  only  a 
moot  question.  Tbe  motion  is  denied,  with 
costs. 

Appeal  from  District  C!ourt,  Ransom  Coun- 
ty; Frank  P.  Allen,  Judge. 

Action  by  Robert  R,  Froemke  and  Herman 
A.  E^oemke,  substituted  in  place  of  Albert 
Froemke  and  others,  against  W.  S.  Parker 
and  another,  in  which  Peter  Olson  and 
another  intervened  as  plaintiffs.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Mo- 
tion to  dismiss  denied. 

KveUo  &  Adams,  of  Lisbon,  for  appeUan4:s. 
Pierce,  Tenneson  &  Cupier,  of  Fargo,  for 
respondents. 

ROBINSON,  J.  This  action  la  brou^t  by 
tbe  plaintiffs  and  interveners  to  permanent- 
ly restrain  the  defendants  from  constructing 
and  maintaining  a  drain  so  as  to  cause  a 
large  and  unwonted  flow  of  water  from  the 
land  of  tbe  defendants  onto  the  lands  of  tbe 
idaintiffs  and  interveners.  On  April  7,  1917, 
Judgment  was  given  that  the  defendants  be 
Iiermanently  restrained  from  continuing  tbe 
construction  of  tbe  drain  running  from  a 
slough  on  tbe  land  of  tbe  defendant  Parker 
(east  iialf  section  26 — 135 — 5.5),  thence  across 
tbe  land  of  defendant  Altmann,  and  from 
keeping  said  drain  open  and  from  draining 
tbe  waters  of  said  slough  over  and  upon  the 
land  of  tbe  plaintiffs  and  interveners,  and 
also  that  tbe  plaintiffs  and  Interveners  re- 
cover from  the  defendants  costs  and  dis- 
bursements amounting  to  $105.80.  On  June 
27,  1917,  defendants  appealed  to  this  court 
from  the  whole  of  tbe  judgment.  They  gave 
a  regular  appeal  bond  in  the  sum  of  $250, 
and  in  lieu  of  giving  a  stay  bond  they  stop- 
X>ed  the  flow  of  water  tbrougb  tbe  tile  drain 
which  tbey  have  constructed.  On  June  11, 
1917,  counsel  for  defeiLdants  wrote  to  coun- 
sel for  plaintiffs  a  letter  (Exhibit  B),  which 
stated: 

"We  have  decided  to  appeal  tbe  Parker  Lake 
decision  and  will  submit  notice  and  appeal  bond 
to  you  tliis  week.  To  avoid  further  litigation 
in  the  event  that  the  decision  is  a£Srmed,  we 
will  shut  off  the  flow  of  water  from  the  Parker 


Lake.  We  will  guarantee  that  none  of  the 
water  will  reach  your  tile,  and  therefor  the  bond 
will  be  for  the  appeal  costs  only." 

On  June  21,  1917,  they  wrote: 

"We  do  not  want  to  do  anything  to  affect  the 
Interest  of  our  client  pending  the  litigation,  and 
to  that  end  will  take  immediate  steps  to  abso- 
lutely stop  every  bit  of  water  coming  through 
the  tile." 

Now,  because  the  defendant  did  actually 
stop  the  flow  of  water  and  concluded  to  abide 
tbe  Judgment  pending  tbe  appeal  in  lieu  of 
giving  a  supersedeas  bond  or  being  in  con- 
tempt of  court,  the  plaintiffs  and  interveners 
move  that  tbe  appeal  be  dismissed  an  tbe 
ground  that  by  the  stoppage  of  the  water 
pending  the  litigation,  the  case  presents  only 
a  moot  question. 

It  is  wholly  unnecessary  to  consider  the 
affidavits  pro  and  con.  There  is  no  dispute 
concerning  the  facts  above  stated,  and  the 
appeal  is  also  from  tbe  Judgment  for  costs 
amounting  to  $105.80,  as  well  as  from  the  de- 
cree that  the  defendants  stopped  tbe  flow  of 
water  in  the  drain  and  forever  kept  It  sta^ 
ped.  Defendant  wisely  concluded  to  stop  tbe 
flow  pending  an  appeal  so  as  to  incur  no  risk 
of  a  suit  for  damages.  Plaintiffs  claim  the 
temporary  stoppage  of  the  water  turns  the 
whole  matter  of  the  suit  into  a  moot  ques- 
tion. Still  tbey  express  a  fear  that  the  court 
may  reverse  the  judgment  and  permit  de- 
fendant to  open  the  floodgates  and  undo  the 
improvements  made  by  them  pending  the 
appeal.  And  that,  if  counsel  did  Induce  the 
trial  court  to  render  a  doubtful  or  erroneous 
Judgment,  should  tb^  be  relieved  from  tbe 
risk  of  a  reversal  because  tbe  defendants  do 
not  care  to  risk  a  disregard  or  deflance  of 
tbe  Judgmeat  pending  the  appeal?  To  state 
tiie  question  is  to  answer  It  If  the  matter 
bad  become  a  moot  question,  then  a  reversal 
of  the  Judgment  could  not  affect  the  rights 
of  tbe  parties. 

The  motion  Is  clearly  groundless,  and  It  is 
denied,  with  $25  costs. 

GRACE,  J.,  concurs  In  the  result 


AUTH  V.  KUROKI  ELEVATOR  CO. 

(Supreme  Court  of  North  Dakota.    July  19, 

1918.    Rehearine  Denied  Sept 

25,  1918.) 

ISynahna  (v  t^e  Court.) 
AoBictrLTTjiw  €=3l5— Thbesheb's  Lien-— Es- 

f  O  71 C  K^{  E  ITT 

Sections  6854  and  6855,  Oomp.  lyawa  1913, 
authorize  and  provide  for  the  making  and  filintr 
of  a  thresher's  lien.  Evideooe  examined,,  and 
held  to  contain  no  proof  showing  a  compliance 
with  the  requirements  of  said  sections. 

Appeal  from  District  Court  Bottineau 
County;  A.  G.  Burr,  Judge. 

Action  by  E.  G.  Auth,  formerly  Sophie 
Lien,  against  tlie  Kurokl  Elevator  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 
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See,  also,  Antb  ▼.  Kurkokl  Elevator  Co., 
16T  N.   W.  389. 

W.  J.  Coop»,  of  WestlMVa  CH.  S.  Blood, 
of  DcTlla  Lake,  of  ooonsel),  for  appellant. 
•J.  J.  Weeks,  of  Bottineau,  for  respoDdent 

GRACE,  J.  This  is  an  appeal  from  tb^ 
district  court  of  Bottineau  County,  N.  D.; 
Hon.  A.  G.  Burr,  Judges 

Pacta  In  the  case  are  as  follows:  Ttxe  re- 
spondent Is  the  owner  of  320  acres  of  land 
located  near  Kurokl,  Bottineau  county,  N. 
D.  In  1015  the  land  was  rented  to  one  Wil- 
Uams.  K.  Stack  was  the  agent  for  the  re- 
spondent. About  November  1,  1015,  respond- 
ent delivered  to  appellant  60  bushels  and 
20  pounds  of  No.  1  wheat  to  be  held  In  gen- 
eral storage,  the  yalne  of  whkib  was  87 
cents  per  bushel  at  that  time.  On  the  IStb 
day  of  March,  1916,  respondent,  by  her 
agent.  Stack,  attempted  to  sell  the  grain 
In  question.  Appellant  refused  to  pay  Sac 
the  grain  or  deliver  the  same  or  a  like  quan- 
tity, dalmlng  the  grain  had  been  sold  and 
the  money  turned  over  to  the  People's  State 
Bank  of  Westhope,  which  claimed  to  bold 
an  assignraent  of  a  thresher's  Uen  on  the 
grain.  Respondent  brought  suit  In  the  Jus- 
tice court  for  tbe  value  of  the  wheat  at  the 
time  of  tbe  demand,  and  recovered  Judgm«tt 
for  damages  and  costs  amounting  to  ^8146. 
The  defendant  appealed  to  tbe  district  court, 
where  tbe  verdict  was  directed  in  favor  at 
the  respondent.  A  motion  for  a  new  trial 
was  made  and  denied. 

The  0rst  uattcc  for  coosidieration  is :  Was 
there  any  competent  testimony  tending  to  es- 
tabllsh  the  making  and  filing  «£  a  valid  aind 
existing  thresher's  lien?  We  are  dear  the 
record  contains  no  such  testimony.  It  would 
be  necessary  to  establish,  by  competent  tes- 
timony, the  facts  required  by  law  to  be 
establisbed  to  entitle  one  to  (3aim  and  file 
a  tbresber's  lien.  It  would  be  necessary, 
among  other  facts,  to  show  that  there  were 
a  certain  nombes  of  bushels  of  a  oertaln  kind 
of  grain  threshed,  the  price  per  bushel  for 
threshing,  the  description  of  the  land  upon 
which  such  grain  was  growing,  and  that  tbe 
Hen  wblch  Is  claimed  was  filed  within  a 
specified  time  afte^r  said  threshing  was  done, 
and  such  other  facts  as  are  required  by  law 
to  be  established  in  such  cases  before  a  Hen 
can  be  claimed  or  filed.  There  is  no  compe- 
tent testimony  to  show  that  such,  Ueu  was 
properly  executed. 

The  offers  of  stipulation  back  and  forth 
between  the  counsels  relative  to  the  lien 
being  filed  and  assigned  and  the  assignment 
filed  and  the  various  matters  referred  to 
fall  far  short  of  establishing  the  actual  ex- 
ecution end, filing  of  the  Uen  In  accordance 
with  requirements  of  lav  relative  to  thresh- 
er's liens,  and,  further,  such  offers  of  stip- 
ulation sadi-  as  they  are  do  not  appear  to 
have  been  agreed  to  by  the  respective  coun- 
sels representing  the  parties  to  the  action. 
ie9N.W.-« 


Tb^  really  have  no  probative  force,  and 
are  really  incwnpetent  as  testimony  In  this 
case. 

In  the  cross-examination  of  Mr.  Stack,  a 
witness  for  respondent,  the  appellant's  coun- 
sel asked  the  witness  if  Fred  Jensen  did  the 
threshing  on  the  place  that  year.  Objec- 
tion that  the  question  was  immaterial  and 
not  proper  cross-examination  was  sustained 
by  the  court,  and  we  tbink  properly  so.  If 
the  appellant  had  competent  evidence  by 
which  to  establish  the  facts  necessary  to 
prove  a  valid  and  existing  thresher's  lien  he 
could  have  offered  such  testimony  as  direct 
testimony,  and  there  would  have  been,  in 
all  probability,  no  objection  to  the  introduc- 
tion of  such  testimony.  Whether  or  not 
there  was  a  thresher's  lien  was  a  matter 
that  was  put  in  issue  by  the  pleadings,  and 
It  was  Incumbent  upon  tbe  defendant  to 
prove,  by  competent  testimony,  the  right  to 
the  execution  and  existence  of  such  lien,  and 
also  the  proper  filing  thereof.  This  the  de- 
fendant has  not  done ;  he  has  made  no  com- 
petent proof  of  the  Uen  or  the  proper  execu- 
tion and  filing  thereof.  The  court,  in  its 
memorandum  opinion,  states  that  it  knows 
of  its  own  knowledge  that  Vrei  Jensen,  the 
thresher,  was  not  produced  in  court,  and 
there  is  no  attempt  to  dalm  that  he  was 
there,  or  any  attempt  by  the  defendants  to 
prove  the  lien  by  any  other  witness. 

It  Is  clear  there  was  no  competent  evi- 
dence to  establish  the  thresher's  lien  in  ques- 
tion by  competent  proof,  and  It  is  held  ther(> 
is  DO  CMnpetent  pawof  of  such  Uen  nor  of  tbe 
execution  thereof.  In  this  case,  there  bdng 
no  competent  evidence  of  the  execution  or 
existence  of  the  thresher's  Hen,  it  becomes 
entirely  unnecessary  to  construe  the  provi- 
sions of  section  6T21,  Compiled  Iaws  1013- 

The  court  permitted  the  plaintiff  to  recover 
the  highest  market  value  of  the  grain  in 
question  from  the  date  of  the  ccmverslon. 
The  time  elapsing  between  the  date  of  the 
conversion  and  the  time  .of  making  the  de- 
mand and  bringing  tbe  action  was  approxi- 
mately five  months.  It  cannot  be  said  that 
the  plaintiff  was  not  diligent  In  prosecuting 
her  action.  Under  section  7168,  Compiled 
Laws  1913,  it  was  proper  for  the  plaintiff 
to  offer  testimony  of  the  highest  market 
value  of  the  property  at  any  time  between 
the  conversion  and  the  verdict 

We  have  examined  all  assignmoits  of 
error  In  all  the  records,  and  find  no  reverrfble 
error  therein. 

The  order  appealed  from  Is  affirmed,  with 
costs. 

CHRISTIANSON,  J.  (ccmcarring  special- 
ly). I  concur  In  an  atflrmance  of  the  Judg- 
ment and  the  order  denying  a  new  trial. 
The  defendant  admits  the  delivery  to  it  of  the 
wheat  involved  la  this  controversy,  and  that 
such  wheat  belonged  to  the  plaintiff.  It  also 
admits  that  tbe  defendant  failed  to  deliver 
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to  the  plaLQtlff  upon  demand  the  wheat  de- 
scribed in  the  complaint.  But  in  justification 
of  the  failure  to  make  sndi  delivery  the  de- 
fendant avers  as  an  affirmative  defense  that 
there  was  a  valid  and  subsisting  thresher's 
lieu  on  said  grain  in  favor  of  one  J.  F.  Jen- 
sen, amounting  to  $152,  which  said  lien  ex- 
ceeded the  value  of  the  grain,  and  that  the 
defendant,  upon  the  demand  of  the  holder 
of  the  thresher's  lien,  sold  said  grain  and 
paid  the  proceeds  thereof  to  such  lienholder. 
-The  only  evidence  adduced  by  the  defend- 
ant to  establish  such  lien  was  the  lien  itself 
as  filed  In  the  office  of  the  register  of  deeds. 
No  evidence  was  adduced  to  show  that  the 
matters  recited  in  the  lien  claim  were  in 
fact  true.  The  lien  statement  was  merely 
evidence  of  its  own  existence,  and  that  it 
had  been  filed  in  the  register  of  deeds  office. 
Clearly  this  lien  statement  did  not  establish 
the  matters  therein  stated,  and  it  was  in- 
cumbent upon  any  one  who  sought  to  in- 
voke the  lien  to  establish  its  actual  existence 
by  competent  evidence.  Inasmuch  as  there 
was  no  evidence  tending  to  establish  a 
thresher's  lien,  it  is  unnecessary  to  deter- 
mine whether  defendant  could  plead  such 
lien  In  mitigation  of  damages.  Under  any 
view  of  the  case,  the  trial  court  was  right 
In  directing  a  verdict,  and  I  fail  to  find  any 
error  requiring  a  new  trial. 


AUTH  V.  FARMERS'  ELBVATOB  OO. 

^Supreme  €!ourt  of  North  Dakota.     July  19, 
1918.    Rehearing  Denied  Sept  25,  1918.) 

(Syllahut  ly  the  Court.) 

Tjibesheb's  LncN. 

This  case  is  governed  by  the  decision  render- 
ed in  Mrs.  B.  6.  Anth,  formerly  Sopliie  Lien,  v. 
Knroki  levator  Oo^,  169  N.  W.  80. 

Appeal  from  District  Ooort,  Bottlnean 
County;   A.  O.  Bnrr,  Judge. 

Action  b^  B.  O.  Auth  against  the  Farmers' 
Elevator  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  J.  Cooper,  of  Westhope  (H.  S.  Blood,  of 
Devils  liake,  of  counsel),  for  appellant.  J. 
J.  Weeks,  of  Bottineau,  for  respondent. 

GRACE,  J.  .  This  action  is  on  the  Short 
cause  calender  and  was  submitted  at  the 
same  time  as  the  case  of  Mrs.  B.  O.  Anth, 
formerly  Sophie  Lien,  v.  Kuroki  Elevator 
Co.,  169  N.  W.  80.  The  fticts  in  the  case  are 
the  same  as  In  Mrs.  E  O.  Auth,  formerly 
Sophie  Lien,  v.  Kuroki  Elevator  Co.  In 
principle,  this  case  is  also  identical  with 
that. 

On  the  authority  of  the  case  of  Mrs.  B.  G. 
Auth,  formerly  Sophie  Lien,  v.  Kuroki  Eleva- 
tor Co.,  the  Judgment  appealed  from  is  af- 
flrmed,  with  costs. 


STATE  v.  BUSHBAOKEB. 

(Supreme  Omirt  of   North   Dakota.     Jnly   23, 

1918.    Reheaflng  Denied  Sept.  24, 1918.) 

(Byttahut  ty  the  Court.) 

1.  CBDcnrAi.  Law  ^»1137(5)  —  EviDKiraK  — 
Failube  to  Object  —  Watvib  of  Objxo- 

TIONB. 

Where,  in  a  prosecotion  for  rape,  evidence, 
wliich  mieht  have  been  exdnded  had  objection 
been  seasonably  made,  is  admitted  without  objec- 
tion, and  the  defendant  has  availed  himself  of 
the  opportimity  to  croBs-examine  the  witness 
touching  tiie  matters  covered  by  such  evidence, 
the  admission  ot  such  testimony  la  held  not  to 
be  error. 

2.  Cbihinai,  Law  €=s>683(l)— EviDEifCB. 

Where  a  defendant  in  a  prosecution  for  rape 
seeks  to  establish  his  innocence  by  implicating  a 
third  person,  testimony  of  sach  third  person, 
denying  his  guilt,  is  admissible. 

3.  CBnrtNAX  Law  «=»406<5)— Evidence— Ad- 
MiRsioNB  OF  Accused. 

Certain  statements  of  the  defendant  to  third 
persons  are  h^d  admissible  as  amounting  to  ad- 
missions. 

4.  Rape  <S=338(3>— Evidence— Oobboboration 
—Conduct  of  Accused. 

Certain  conduct  of  the  defendant  manifested 
towards  a  person  other  than  the  prosecutrix,  bnt 
in  the  presence  of  die  prosecutrix,  is  held  admis- 
sible as  a  circumstance  tending  to  corrol>orate 
the  prosecuting  witness. 
6.  Rape  <e=>59(20,  21)— Instruction. 

Where  every  element  essential  to  the  com- 
mission of  the  crime  of  statntory  rape  in  the 
first  degree  is  admitted,  and  the  only  issue  is  as 
to  the  identity  of  the  one  guilty  of  the  crime,  it 
is  held  not  Improper  for  the  court  to  instruct 
the  jury  that  the  offense  committed  "is  either 
rape  in  the  first  degree  or  no  crime  at  all." 

Appeal  from  District  Court,  Morton  Coun- 
ty;   J.  M.  Hanley,  Jndge. 

Frank  Bushbacker  'Was  convicted  of  rape, 
and  appeals.    Affirmed. 

Sullivan  &  Sullivan,  of  Mandan,  and  Frank 
T.  Lembke,  of  Elgin,  for  appellant.  William 
Langer,  Atty.  Gen.,  H.  A.  Bronson  and  D. 
v.  Brennan,  Asst.  Attys.  Gen.,  and  L.  H.  Con- 
nolly, State's  Atty.,  of  Mandan,  for  the  State. 

BIRDZELL,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  district  court  of  Morton 
county,  entered  upon  the  verdict  of  the  Jury 
finding  the  defendant  guilty  of  the  crime  of 
rai>e  in  the  first  degree,  and  also  from  an 
order  entered  denying  a  motion  fbr  a  neve 
trial.  The  information  charges  the  offense 
to  have  been  committed  by  the  defendant  up- 
on one  Mary  Gartner,-  a  female  of  the  age  of 
18  years,  on  or  about  the  15th  day  of  March, 
1916.  A  detailed  statement  of  the  facts  ts 
not  necessary  to  an  understanding  of  the 
questions  Invdlved  upon  this  appeal,  and  vre 
shall  only  state  such  of  them  as  are  requi- 
site to  an  intelligent  discussioh  of  the  ques- 
tions raised. 

It  Is  concede  by  the  appellant  that  the 
evidence  is  sufficient  to  support  the  verdict 
of  the  July,  Irat  in  the  assignments  of  error 
questions  are  raised  relative  to  the  conduct 
of  the  trial,  f  rwn  whi<?h  it  is  argued  that  the 


4s»For  other  orun  we  name  topic  and  KBY-NUUBBR  In  all  Ker-Numbarad  DIgeats  and  indaxw 


Digitized  by 


Google 


N.D.) 


STATB  y.  9DSHBA0KBR 


98 


defendant  dM  not  bare  a  fair  trial.  3^re 
are  2i  asedgninents  of  error,  most  of  wUcb 
relate  to  the  admlasibiUty  of  evidence.  Most 
of  tbe  evldenoek  the  artmlsrion  of  wbltdi  is 
assigned  as  error,  was  not  objected  to  at  the 
time  It  was  offered.  On  tbe  contrary,  a 
reading  of  the  record  discloses  that  counsel 
for  the  defendant  availed  hlms^Lf  of  tbe  op< 
portunlty  afforded  by  tbe  broad  range  of  tbe 
examination  of  the  state's  witnesses  to  ex-. 
tend  his  cross-examination,  and  that  be  at- 
tempted to  in4)each  tbe .  various  witnesses 
npon  matters  covered  by  tbe  teetimony  that 
is  objected  to  for  tbe  first  time  npon  this 
appeal.  Brief  reference  to  some  of  tbe  tes- 
timony will  serve  to  Illustrate  the  lack  of 
merit  In  tbe  appellant's  contention.  As- 
signments 1,  3,  4,  7,  and  8  refer  to  evidence 
given  during  the  trial,  to  wbldi  no  objection 
whatever  was  made,  and  relate  to  the  com- 
plaint of  the  prosecuting  witness  made  to 
her  par^ts.  The  complaining  witness  and 
her  father  and  mother  testified  to  the  clr>' 
cumstances  imder  which  she  communicated 
her  condition  to  her  parents  In  connection 
with  which  the  name  of  the  defendant  was 
used  as  the  person  who  was  responsible 
therefor.  It  is  contended  that  the  partica- 
lars  of  tbe  complaint  (if  sticb  ft  waB)  &te  to- 
admissible,  at  least  in  so  far  as  they  might 
embrace  a  hearsay  statement  identlfyteg  tbe 
defaidant  as  the  gottty  Tarty.  Bat  a  read'- 
tag  of  tbe  record  discloses  not  only  that  tbe 
defendant  denied  bis  gallt,  but  that,  as  a 
part  of  bis  defense^  be  songht  to  estabUcdi 
tbe  guilt  of  another  pertoh.  This  was  tae^ 
sha'dowed  early  in  tbe  trial  by  tbe  cross-eD- 
amlnatlon  of  the  prosecuting  witness  Maiy 
Gartner,  wherein  it  was  attempted  to  commit 
her  to  an  accnaatlon  against  a  third  party, 
as  tbe  following  testimony  will  amply  show : 
"A.  I  stated  that  mv  fath»r  and  mother  are 
the  fiist  persons  I  told  that  tbe  defendant  had 
sexual  Intercourse  with  me.  Q.  Z>id  you  not  tell 
the  defendant's  wife,  Mrs;  Bushbacker,  some 
time  before  that  in  the  montb  «f  Angast  that 

you  were  in  a  family  way  from ?  [a  person 

not  the  defendant].    A.  I  did  not  have  anytliing 

to  do  with  ■ .    Q.  Answer  my  question.    Did 

TOO  not  tell  Mra.  Bnshbaeker  that  yon  hadf  A. 
Mo,  I  did  not  tell  Mrs.  Frank  Buahbacker  that 
I  was  afraid  tiiat  I  was  ut  a  family  way  be- 
cause my  monthlies  had  stopped  at  that  time. 
Q.  Did  yon  not  some  time  In  w  early  spring  of 

1916  have  sexoal  intereonrse  with on  the 

bed  in  the  dining  room  where  the  bed  was  while 
your  mother  and  sister  were  upstairs?  A. 
Frank  Bushbacker,  and  not  - 


upst 


[1]  Not  having  objected  to  the  evidence  In 
dilef,  and  having  In  this  manner  taken  the 
benefit  of  ttiat  portion  of  the  testimony  where- 
in the  witnesses  identified  the  defendant  as 
the  i>ersoa  against  whom  tbe  prosecutrix 
made  the  omnplalnt,  tbe  defeiidant  cannot 
complain  now  of  the  evidence  on  account  of 
Its  hearsay  character.  For  a  similar  reason 
the  admission  of  the  testimony,  of  the  sher^ 
Iff  and  the  state's  attorney,  which  went  In 
wltboDt  objection  and  wMch  relates  to  the 
complaint  made  to  them  by  the  prosecntihg 
witness,  in  wlilcb  the  name  of  the  defend- 


ant was  used,  cannot  be  relied  vifioa  as  er- 
ror. This  disposes  of  tbe  ninth  and  tenth 
assignments  of  error. 

[2]  In  view  of  the  attempt  of  the  defend- 
ant to  raise  a  doubt  of  bis  guilt  by  implicat- 
ing a  third  perB<m,  the  testimony  of  tbe 
third  person,  denying  bia  guilt,  was  clearly 
admissible.  This  disposes  of  the  fifth  and 
sixth  assignments  of  error. 

[3]  Hie  eleventh  and  twelfth  assignments 
of  error  relate  to  statements  of  the  defend- 
ant himself:  First,  to  the  statement  which 
tbe  prosecuting  witness  claims  defendant 
made  to  her  concerning  ids  familiarity  with 
others;  and,  second,  the  statement  by  tbe  de- 
fendant to  one  Marcus  Helman  to  tbe  effect 
that  Gartner,  father  of  the  prosecutrix,  bad 
said  "that  the  father  of  Mary's  diild  was 
"  (a  person  not  tbe  defendant).    These 


statements  were  both  clearly  admissible;  the 
first,  for  the  reason  that  It  was  a  circum- 
stance tending  to  show  the  relations  between 
tbe  defendant  and  the  iirosecutrlx,  and  tbe 
second,  because  it  is  a  statement  of  the  de- 
fendant himself  from  which  the  jury  would 
be  warranted  in  drawing  an  inference  that 
be  was  interested  in  shielding  himself  at  tbe 
expense  of  another.  The  testimony  aif  ounts 
to  an  admission. 

[4]  The  thirteenth  assignment  relates  to 
tbe  testimony  of  one  Bva  Kohler.  This  wit- 
ness testlfled  to  the  conduct  of  the  defend- 
ant towards  her  and  the  prosecuting  wit- 
ness on  an  occasion  in  June^  1016,  wh»i  she 
was  visiting  the  latter.  According  to  her 
testimcmy,  both  the  defendant  and  the  prose- 
cuting wlUiess  were  present.  The  testimcHiy 
relates  wholly  to  acts  of  familiarity  which 
would  tend,  circumstantially,  to  corroborate 
the  evidence  of  the  prosecuting  witness,  and 
was  clearly  admissible. 

[8]  The  remaining  asaignmotts  of  error  re- 
quiring consideration  relate  to  tbe  Instnto- 
tlons  given  to  tbe  jury.  Tbe  court,  in  the 
coarse  of  his  diarge,  said,  "It  Is  either  rape 
in  the  first  degree  or  no  «arlme  at  all."  It  is 
contended  that,  under  the  allegations  in  the 
Information,  tbe  jury  could  have  found  a 
verdict  convicting  the  defendant  of  an  at- 
tempt to  conuult  rape,  or  of  a  simple  assault 
and  battery,  or  even  of  a  simple  assault.  It 
Is  true  that  nnder  section  10890  of  the  Com- 
piled Laws  of  1913,  the  Jury  would  be  au- 
thorized, in  a  case  of  this  character,  to  find 
the  defendant  guilty  of  any  offense  the  com- 
mission of  which  is  necessarily  Included  In 
that  with  which  he  is  charged  in  tbe  Infor- 
mation, or  of  an  attempt  to  commit  such  an 
offense;  but  it  does  not  follow  from  this 
that  the  court  is  precluded  from  defining  to 
tbe  jury  the  elements  of  tbe  crime  with 
which  tbe  defendant  is  charged  In  the  in- 
formation. Nor  does  It  follow  that  tbe  court 
is  precluded  from  diaracterlzlng  tbe  offense 
according  to  Its  legal  designation.  In '  tbe 
case  at  bar,  there  can  be  no  doubt  whatever 
that  tbe  offense  was  committed  as  charged. 
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the  age  of  neither  the  prosecntlng  wltnefls 
nor  the  defendant  was  questioned  and  a 
child  was  horn.  There- is  no  dispute  in  the 
testimony  bearing  upon  any  of  the  elements 
of  the  offense.  It  Is  wholly  a  question  of 
Hie  Identity  of  the  person  who  committed 
the  offense.  It  is  further  contended  that  the 
court  erred  in  Instructing  the  jury  that  they 
might  take  Into  consideration  the  condition 
of  the  clothing  of  the  prosecutrls:,  the  com- 
plaint to  the  father  and  mother,  the  state's 
attorney  and  the  sheriff.  There  was  ample 
eivldence  In  the  record  touching  these  mat- 
ters, which  went  In  without  any  objection, 
to  warrant  the  giving  of  the  instructions 
complained  of.  The  court  did  not  comment 
upon  the  evidence,  but  merely  told  the  July 
the  matters  which  they  might  take  into  con- 
sideration In  arriving  at  their  verdict 

It  Is  urged  upon  this  appeal  th^t,  in  so  far 
as  evidence  was  admitted  without  objection 
being  made,  the  trial  court  was  remiss  in 
its  duty  to  safeguard  the  rights  of  the  de- 
fendant, but  a  reading  of  the  record  convinc- 
es us  that  the  trial  Judge  was  in  no  way  re- 
miss In  his  duty  of  seeing  that  the  trial  was 
properly  conducted.  Oft  the  contrary,  tJ»e 
record  shows  that  the  trial  Judge  interceded 
as  far  as  proprieties  would  allow  in  an  ef- 
fort to  dear  up  the  question  of  the  identity 
of  the  guilty  person. 

The  defendant  has  had  a  fair  trial,  there 
is  no  error  in  the  record,  and  the  conviction 
Is  affirmed. 


BAUER  T.   GREAT  NORTHERN  RT.  CO. 
et  al. 

(Supreme  Court  of  North  Dakota.    June  1, 1918. 
Rehearing  Denied  Sept.  25.  1918.) 

(SptUbut  (y  tXe  Court.) 
Mastkb  AivD  Best  ART  «=>297(2)  —  VEBnicr  — 

MiSTBIAI. 

This  is  an  action  by  an  apprentice  in  a  ma- 
diine  shop  to  recover  damages  for  a  personal  in- 
jury resulting  from  hia  own  negligence  and  from 
the  alleged  wrong  and  ni^itligonce  of  two  foremen 
in  charge  of  the  shop.  The  verdict  was  against 
the  railway  company,  and  there  was  no  verdict, 
either  for  or  agamst  the  foremen,  who  were  par- 
ties defendant  and  the  parties  guilty  of  the  al- 
leged wrong.    The  result  was  a  mistriaL 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; C.  W.  Buttz,  Judge. 

Action  by  Robert  Bauer,  a  minor,  by 
Charles  T.  Bauer,  his  guardian,  against  the 
Great  Northern  Railway  Company.  A.  J. 
Halllday,  and  Herbert  Rldgedale.  Verdict 
for  the  individual  deflendants,  and  against 
the  railroad  company,  and  from  the  judg- 
ment the  railroad  company  appeals.  Revers- 
ed and  remanded. 

Flynn  &  Trayuor,  of  Devils  Lake,  and  Mur- 
phy &  Toner,  of  Grand  Forks,  for  appellant 
J.  G.  Adamson  and  H.  S.  Blood,  both  of 
Devils  Lake,  for  respondent 


ROBINSON,  J.  In  fbls  case  <3he  defendant 
railway  company  appeals  from  a  pertoaal  In- 
jury Judgment  against  it  for  |S,200.  At  and 
prior  to  the  time  of  the  injury  the  railway 
company  was  engaged  la  the  business  of  mn- 
hing  a  machine  Aop  at  Devils  Lak6.  De- 
fendant, n  young  man  nearlng  18  years,  en- 
tered the  !<hop  as  an  apprentice  to  learn  the 
business  of  a  macbinlst.  He  worked  In  the 
coppersmith  department  over  a  year;  then 
he  operated  a  machine  facing  nuts  and  bolts ; 
then  he  operated  a  planer;  then  he  worked 
on  a  rod  bench,  taking  out  brasses  and  filing 
them  down  and  fitting  them ;  then  he  began 
operating  a  large  wheel  lathe,  and  in  clean- 
ing it  he  was  injured,  after  an  apprenticeship 
of  two  months  on  the  lathe. 

The  injury  was  the  direct  result  of  a  dare- 
devil stunt — an  attempt  to  dean  the  machine 
when  In  operation.  The  complaint'  avers  that 
on  Ma^  27,  1916,  the  plaintiff  was  in  the  em- 
ploy of  the  railway  company  as  an  appren- 
tice machinist,  working  under  the  supervision 
of  defendants  Halllday  and  Rldgedale,  and 
that  in  obedience  to  their  orders  the  plaintiff 
attempted  to  dean  the  madilne  while  it  was 
in  toleration,  and  in  so  doing  his  feet  slipped 
from  the  frame,  and  in  attempting  to  save 
himself  from  falling  he  threw  his  right  hand 
forward,  and  it  was  cau^t  in  tbe  running 
gears,  and  the  fingers  and  thumb  of  his  right 
hand  crushed  off.  The  plalntifl  attempted  to 
elean  the  machine  while  in  opecaUon,  and  the 
complaint  avers  that  he  did  so  at  the  exiiress 
direction  of  Halllday  and  Ridgedales  and 
tbat  they  stood  watching  the  martilne  at'  the 
time  of  the  lnjaiT< 

Under  the  statute  an  employer  mnst  indem- 
nify his  employ^  for  losses  occasioned  by  the 
former's  want  of  ordinary  care.  Section 
6107.  An  employer  is  not  bound  to  indemni- 
fy his  employ*  for  losses  suffered  by  the  lat- 
ter in  comsequeace  of  the  ordinary  risks  of 
the  business  in  which  be  is  emi^oyed,  nor  la 
consequence  of  tbe  negligence  of  any  oilier 
person  employed  by  the  same  employer  In  tbe 
same  general  business,  unless  he  neglected  to 
us^  ordinary  care  in  the  selection  of  the  cul- 
pable employe.  There  Is  no  charge  that  the 
railway  company  was  negligent  In  the  selec- 
tion and  employment  of  the  other  defendants, 
or  that  they  were  not  entirely  competent. 
However,  it  is  charged  that  they  expressly 
directed  tbe  plaintiff  to  do  tbe  cleaning  while 
the  machine  was  in  operation  and  looked  on 
while  he  did  it  If  that  is  true^  the  verdict 
should  be  against  tbeu  and  probably  against 
tbe  company,  but  the  Jury  found  against  tbe 
company  and  failed  to  make  any  finding  ci- 
ther for  or  against  the  other  defendants. 
They  gave  a  halfway  verdict,  which  should 
not  have  been  accepted  as  a  basis  of  a  Judg- 
ment against  the  company  or  in  favor  of  the 
defendants.  Since  the  alleged  negligence  of 
the  company  was  based  on  the  negligence  of 
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the  other  defendants.  It  could  not  be  Uable, 
nnless  they  were  liable.  A  verdict  for  them 
would  have  been  a  verdict  for  the  company. 
Hence  the  caae  presents  a  mistrial.  The  ver- 
dict should  not  have  been  accepted. 

The  plaintiffs  dte  this  statute: 

"In  all  actions  •  •  •  against  any  common 
carrier  to  recover  damages  for  personal  injuries 
to  an  employe,  •  •  «  tbe  fact  that  the  em- 
ploy4  may  have  been  gnilty  of  contribntory  neg- 
ligence anall  not  bar  a  recovery,  where  his  con- 
tribntory negligence  was  slight  and  that  of  the 
employer  was  gross  in  comparison,  but  the  dam- 
ages  diall  be  diminished  *  *  •  in  nr<9ortioq 
to  tiie  amount  of  negligence  attributable  to  such 
employe ;  all  questions  of  negligence  and  contrib- 
utory negligence  shall  be  for  the  jury."  1907,  e. 
203. 

However,  in  running  a  machine  rtiop,  a 
farm,  or  a  coal  mine,  the  liability  of  a  conn 
mon  carrier  Is  precisely  the  same  as  that  of 
any  other  party  doing  a  similar  business. 

For  reasons  above  stated,  the  judgment  is 
reversed,  and  the  case  remanded,  wltboiit 
costs  to  either  party. 

Beversed  and  remanded. 


BLUNOSON  V.  CITX  or  LBBDS. 

(Supreme   Coart  of  North  Dakota.     Sept.  7, 
191&) 

(Svilahut  hf  th0  Court.) 

MUTTICIPAI.  COKPORAWOWS  «=»7ftl<l)  —  DaW- 

CBROva  Pbemmbs  —  Steps  or  Bn>BWAi.K  — 

LlABIUTT  or  ClTT. 

A  city  is  not  liable  for  damages  snstalned  by 
falling  on  steps  erected  on  a  pabllc  sidewalk  as  a' 
part  of  an  entrance  to  a  private  bnilding,  which 
is  used  as  a  post  office,  even  though  sncb  steps 
may  be  out  of  repair  and  in  a  dangerous  and 
defective  condition,  and  even  though  ice  and' 
KDOW  may  have  accamulated  thereon  and  snch 
steps  occupy  a  portion  of  the  sidewalk. 

Appeal  from  District  Ckrart,  Benson  Coun- 
ty:   C.  W.  Buttz,  Judge. 

Action  by  Christine  EUlngson  against  the 
City  of  Leeds.  JudgDMStt  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Victor  Wardrope,  of  liceds,  and  h.  L.  But- 
terwlck,  of  Mlnnewanken,  for  appellant. 
Flynn  &  Traynor,  of  Devils  Lake,  for  re- 
spondrat. 

BRUCBk  G.  J.  This  is  an  action  to  recover 
damages  for  injuries  occasioned  by  falling  on 
the  steps  In  front  of  the  post  office  at  Leeds, 
N.  D.  The  dty  of  Leeds  has  a  population  of 
at  least  800.  The  post  office  is  situated  on 
the  south  Bide  of  the  principal  street  of  the 
city.  The  floor  of  the  poet  office  building  is 
approximately  20  Indies  above  the  level  of 
the  sidewalk,  and  the  buUdlng  Is  reached 
from  ttae  sidewalk  by  means  of  two  cement 
steps  placed  on  the  sidewalk  and  directly  in 
front  of  the  door.  The  post  office  building  is 
owned  by  private  parties.  The  accident  Is 
alleged  to  have  occurred — 


"on  account  of  the  dangerous  condition  of  the 
steps,  due  to  steepness  and  narrowness,  and  fur- 
ther on  account  of  the  acenmnlation  of  snow  and 
ice  thereon,  making  them  slippery,  Aereby  in- 
eronshig  the  danger  whereby  the  plaintiff,  thoogb 
personally  in  the  exsreisc  of  Ote  gieatest  care, 
partially  lost  her  balaace  beeanss  of  the  slipping 
of  her  boot  or  her  foot  thereon.  The  general 
narrow,  steep,  and  slqypery  condition  of  the  en- 
tire steps  and  approach  thereto  were  such  that 
her  foot  slipped  as  she  placed  it  upon  tiie  lower 
step  which  had  a  great  amount  of  ice  and  snow 
thereon,  and  the  plaintiff  was  suddenly  and  vio- 
lently thrown  to  the  sidewalk." 

At  the  beginning  of  tbe  trial  the  defend- 
ant's cO«ns«9  objected —  • 
''to  the  introduction  of  any  testimony  on  the 
part  of  the  plaintiff  on  the  gron^ds  and  for  the 
reasons  that  the  complaint  in  this  case,  and  also 
the  opening  statement  of  counsel  to  the  jnry. 
shows  that  the  accident  complained  of  occurred 
while  the  plaintiff  In  this  case  was  using  certain 
steps  placed  upon  the  sidewalk  for  the  purpose 
of  going  in  and  returning  from  the  post  office  in 
the  city  of  Leeds,  which  is  a  private  building, 
owned  and  controlled  by  private  persons;  and 
on  the  further  ground  that  the  city  of  Leeds  is 
not  shown  or  aUegrd  to  have  placed  the  steps  on 
which  the  injury  occurred  on  said  sidewalk  or 
to  have  been  responsible  for  keeping  them  in  re- 
pair, and  it  not  being  shown  or  alleged  that  they 
were  placed  on  this  said  sidewalk  with  the  con- 
sent of  tte  BSJd  dty,  and  it  appearing  from  the 
allegatioas  of  the  complaint  and  from  the  state- 
SMUt  of  counsel  for  ^aintiff  that  plaintiff  was 
injured,  if  injured  at  all,  whOe  using  steps  plac- 
ed upon  tbe  sidewalk  by  a  private  Individuu  for 
the  purpose  of  going  to  and  from  tbe  post  office, 
and  that  she  wae  not  Injured  while  using  tbe 
sidewalk  in  the  city  of  Leeds  for  the  purposes  of 
a  sidewalk,  and  that  the  dty  of  Leeds  is  not 
liable  fbr  any  injury  sustained  by  the  plaintiff, 
if  any  there  was." 

This  objection  was  overtuled,  and  this 
overruling  Is  assigned  as  error.  Another  as- 
signment of  error  is  based  on  the  instruction 
of  the  court  to  the  effect  that: 

"T*e  Legislature  of  this  state  has  passed  a  law 
which  reads  as  follows:  'All  man icipali ties  in 
the  state  of  North  Dakota  (and  that  would  in- 
clude cities)  sh4ll  be  absolutely  exempt. from  all 
liability  to  any  person  for  damages  for  injuries 
suffered  or  sustained  by  reaiion  of  the  aecnmnla- 
tion  of  snow  and  ise  upon  sidewalks  within  such 
municipality,  unless  actual  knowledge  of  the  de- 
fective, unsafe  or  dangerous  condition  of  such 
sidewalk  or  cross  walk  shall  have  been  possessed 
by  the  mayor,  board  of  city  commissioners,  police 
officer  or  marshal  of  such  municipality,  forty- 
eight  hours  previous  to  such  damage  or  injury, 
and  such  actual  knowledge  shall  in  no  case  be 
presumed  from  the  fact  of  the  existence  of  such 
condition,  but  in  all  cases  the  same  shall  be  prov- 
ed as  an  independent  fact.  In  no  e\:ent  shall 
any  municipality  in  this  state  be  liable  in  dam- 
ages for  any  injury  occasioned  through  the  mere 
slippery  condition  of  such  sidewalk  or  cross 
w<dk  due  to  the  presence  of  frost  or  loose  snow 
thereon.'     [Laws  1915,  c.  70.] 

"You  will  notice,  however,  that  in  addition  to 
her  claim  with  reference  to  the  accumulation  of 
snow  and  ice  upon  these  steps  or  sidewalk,  the 
plaintiff  has  claimed  that  the  steps  themselves 
were  dangerous  and  defective  in  construction, 
and  that  that  brought  about  the  injury.  Now  I 
say  to  you  in  this  lawsuit  the  great  question  you 
have  to  deal  with  is  whether  or  not  the  steps  in 
themselves  were  so  defective  as  to  be  dangerous 
for  ordinary  use  by  pedestrians  under  the  condi- 
tions we  have  here  in  this  climate  during  the 
various  seasons  of  the  year.    Was  the  city  neg- 
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ligent  in  tUs  respect?  Did  it  fail  to  nse  ordi- 
nary care  to  provide  a  reasonaUy  safe  pasaage- 
way  or  atepa  at  tliia  particolar  place  or  in  aee- 
ing  that  theae  partictuar  atepa  were  reaaonably 
aafe  for  the  nae  of  the  pablie?  Was  tliere  soch  a 
defective  condition  in  the  steps  themselTes  or  in 
their  constmction  which  eziirted  and  wldch  may 
have  contributed  to  the  injury  or  tlie  accident? 
"When  two  caoaes  cominne  to  produce  an  in- 
jury to  a  traveler  upon  a  walk,  or  npon  steps 
like  these,  both  of  which  are  direct,  the  one 
being  a  defect  for  which  the  city  is  blameable, 
and  the  other  same  occurrence  for  which  neither 
party  is  responsible,  the  city  is  liable,  provided, 
that  the  injurywould  not  have  happened  but  for 
such  defect.  There  is  claimed  an  icy  or  snowy 
condition  of  these  steps  at  the  time  of  the  ac- 
cident caused  by  changes  in  the  weather  and 
fall  of  snow  or  moisture.  The  defendant  is  not 
liable  for  that  condition,  for  were  icyness  or 
slipperiness  produced  by  natural  causes  the  city 
is  not  responsible.  Yet,  if  such  conditicHi  con- 
curs with  a  previons  deftect  for  which  the  city  is 
responsible,  which  defect  caused  the  injury,  or 
assisted  in  causing  it,  the  dty  is  liable  in  dam- 
ages." 

Tliese  assignmenta  of  error  entirely  cover 
tbe  case  and  their  decision  will  be  conclusive. 
We  are  satisfied  that  no  cause  of  action  was 
stated  or  proved  against  the  defendant.  The 
accident  did  not  occur  upon  tbe  sidewalk,  nor 
was  It  occasioned  by  an  obetmction  to  the 
sidewalk,  but  by  the  slippery  condition,  and 
perhaps, ,  defective  condition  of  steps  whldi 
were  erected  by  a  private  Individual  onto  a 
private  building,  which  was  used  by  the 
United  States  as  a  post  office. 

We  find  no  cases  In  tbe  books  where  a 
city  has  been  held  liable  for  a  defective  en- 
trance to  a  private  building  or  for  an  Injury 
occasioned  on  a  defective  private  sidewalk. 
If  tbe  steps  bad  gone  down  into  tbe  base- 
ment of  tbe  building,  and  not  upwards  to  tbe 
level  of  the  i>ost  office  floor,  no  one  would 
have  contended  that  tbe  dty  would  have  been 
liable,  if  a  person  had  fallen  npon  the  low- 
er steps,  nor  would  tbey  contend  that  the  dty 
would  have  been  liable  if  be  bad  fallen  on 
tbe  upper  one  and  before  reaching  tbe  side- 
WBlk.    There  can  be  no  difference  between 


sucb  a  case  and  one  where  tbe  stepa  arise 
above  the  sidewalk.  If  a  person  traveling 
along  tbe  sidewalk  bad  fallen  against  tbe 
protruding  steps  on  a  dark  nigbt,  and  tbe 
action  had  been  maintained  on  tbe  theory 
that  a  portion  of  tbe  sidewalk  had  been  ob- 
structed, a  recovery  might  possibly  have  been 
bad,  but  here  tbe  injury  was  occasioned  not 
wbUe  traveling  upon  and  passing  al<mg  the 
sidewalk,  but  while  entering  Into  a  private 
bolldlng  and  upon  a  portion  of  that  private 
bnlldlng.  It  is  clear.  Indeed,  that  If  there 
bad  been  no  st^w  there  would  have  been  no 
way  of  entering  tbe  building  from  the  aide- 
walk,  and,  though  the  public  is  required  to 
keep  its  sidewalks  in  reasonably  safe  condi- 
tion and  repair,  it  Is  not  required  to  con- 
struct a  stairway  or  steps  which  shall  lead 
into  private  buildings,  nor  Is  It  required  to 
keep  the  same  in  a  safe  and  proper  condition. 

What  dnty,  in  short,  did  the  city  violate 
and  what  breach  of  duty  on  its  part  was 
there  which  occasioned  the  injury?  For  au- 
thorities supporting  our  conclusion,  see  Good- 
In  V.  City  of  Des  Moines,  55  Iowa,  67,  7  N.  W.» 
411;  Fitzgerald  v.  City  of  Berlin,  64  Wis. 
■M[i,  24  N.  W.  879;  Smith  v.  Wendell,  7  Gush. 
(Mass.)  488 ;  James  t.  Wellstoa  Toiwusblp,  18 
Okl,  66,  90  Pac.  100,  13  I*  R.  A.  (N.  S.)  1219, 
1240,  1241,  11  Ann.  Gas.  938;  Strieker  t. 
Keedsburg,  101  Wis.  457,  77  N.  W.  897.  We  are 
not  imaware  of  tbe  case  of  Estelle  v.  Village 
of  CrysUl  lAke,  27  Minn.  243,  6  N.  W.  775.  In 
that  case,  however,  the  accident  did  not  occur 
while  entering  or  leaving  tbe  building  from 
the  platform  which  was  placed  upon  tbe  side- 
walk and  extended  post  the  building,  but 
while  faUing  off  the  platform  itself,  which 
was  a  part  of  and  took  tbe  i^ace  of  the  side- 
walk, and  was  placed  in  the  street  to  be 
used  as  a  part  of  it 

The  Judgment  of  tbe  district  court  is  re- 
versed, and  the  complaint  is  ordered  to  be 
dismissed. 

GRACD,  J.,  concurs  in  the  result. 
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VILIaAOB  or  ASHLEY  t.  ASHL.BT  LDK- 
BBB  GO. 

(Supreme   Court  of  North   Dakota.     Aug.   6, 
1918.     Rehearing  Denied  Sept.  25,  1918.) 

(Bvtlalu*  hv  ike  Court.) 

1.  MUNIOIPAI.  COBPOBATIONB  «3»603— POW- 
ER OF  ViLLAOS— Statotk— Bbtabubhicbiit 
or  FiBE  LnnTB. 

Under  the  pioTisiona  of  paragraph  3  of  sec- 
tion 3861  of  the  Compiled  Laws  of  1913,  which 
among  other  things  gives  to  the  board  of  trus- 
tees of  villages  the  power  generally  "to  estab- 
lish other  meamires  of  prudence  for  the  preven- 
tion or  extinguishment  of  fires  as  it  shall  deem 
proper,"  such  village  trustees  have  the  power 
to  establish  fire  limits. 

2.  Evidence   «=»83(2)— Actio w   or   VittAOa 

TRITSTEE8— PKEStTMPTION  OP  HOHTBSTT. 

Hie  coarta  must  preaame  honesty  and  not 
dishonesty,  as  far  as  the  actions  of  village  trua- 
tecs  are  concerned. 

3.  Mdnicipai.  Cobpobationb  «=»603— Ebtab- 

USHUENT    or    FiBE    IiIMITB— DlSCBETION    OF 
XmiimBTRATIYK  BODT. 

The  limits  of  a  fire  district  must  neoessarily 
be  largely  left  to  the  aotmd  discretion  of  the 
administrative  or  legislative  body  which  is  au- 
thorized to  create  it. 

4.  MUNICIPAI.  COBPOBATIOSS  «=»623(4)— FiBl 

Dtstrict— Removai,  or  BTjitMNOB— Power 

or  CoTJW. 
Where,  in  violation  «f  the  proviaiona  of  a 
village  ordinance^  a  persqn  erects  a  wooden 
structure  within  a  fire  district,  and  the  only 
penalty  prescribed  by  the  ordinance  is  a  fine  of 
¥10  for  such  constmcticm,  but  the  ordinance 
also  provide*  tiiat  the  village  tmatees  may  oon* 
demn  stieh  building,  if  erected,  and  order  Its 
destmctiou  or  removal,  and  whtn  there  ie  doubt 
as  to  the  validity  of  the  ordinance  and  the  pow- 
er of  the  village  trastees  to  create  the  same,  the 
roart  in  a  proceeding  in  equity  to  detemine 
•ucb  qneation,  and  after  resolving  the  doubt  in 
favor  of  the  village,  may  order  the  defendant 
to  remove  auch  building,  even  though  generally 
speaking  it  is  not  of  such  a  nature  as  to  be  a 
nuisance  at  the  common  law. 

(Additional  SyUabtu  iy  Mditorial  Stag.) 

5.  MumciFAi,  CoKPOBATioHB  «=>S7  —  Scope 
or  PowxBs. 

Cities  and  villages  are  creatures  of  the  stat- 
ute alone  and  have  no  inherent  powers,  but 
finch  only  as  Legislature  has  granted  by  char- 
tCTs  or  general  inoorpotation  acts,  and  powers 
neceasaruy  implied  from  or  incidental  to  those 
expressly  granted,  or  indispensable  to  declared 
objects  of  their  creation. 

6.  MCRICIFAI/  COBrOBATIONB  9=3625  —  FlB« 
LnOTB— REAB0NABI,Km:8S. 

Contention  that  estafoliriiment  of  fire  limits 
would  be  vnnecessary  in  villages,  though  rea- 
sonable in  citieB,  and  that  court  must  credit 
Legislature  with  knowledge  thereof,  is  without 
merit,  in  view  of  fact  that  danger  from  fire  is 
greater  in  villages  and  that  need  of  proiwr  pre- 
caution* ia  more  necessary. 

7.  MtmiCIPAI.  COBFOBATIONS  «caMB— ESTAB- 
USHMERT    OV    FXKE    DlBrBICIB— POWXB    OW 

TBVtmtB. 
Dmial  of  power  to  village  trustees  to  es- 
tibUah  fire  limits  cannot  be  based  on  the  fact 
that  sudi  power  is  clearly  granted  to  cities  by 
Cities  and  Village  Act  of  1895,  and  Laws  1887, 
c  73,  but  not  in  case  of  villageSi^  or  under 
Conp.  Lawa  1913,  |  3831,  subd.  3,  aatborizing 


villages  to  take  metsoreB  to  prevent  or  ezttn- 
guish  firea. 

8.  MUNICIPAI,    COBPOBATIONS    ^=>626— Obdi- 
IVANCB— FiBB  Lixm— RiAaONABIXmBS. 

An  ordinance  of  villace  troateea  establish- 
ing fire  limits  waa  not  arbitrary,  unrsaaonablek 
and  diaeriminatory,  thooi^  la^ie  part  «f  vil- 
lage, indttding  garage,  etc,. was  not  induded 
therein. 

9.  WOBDS  AND  Phbabeb— "Toww." 

The  word  '^wn"  is  quite  commonly  naed 
as  a  generic  term  and  as  including  both  eiti«B 
and  villages  (citing  Words  and  Fhraaea,  Fitat 
Series,  Towns). 

.  Birdzell  and  Robinson,  JJ.,  dissenting. 

Appeal  from  District  Court,  Mclntosb 
Coonty;  Frank  P.  Allen,  Judge. 

Action  in  Equity  by  Village  of  Ashley 
against  the  Ashley  Lumber  Company  to  com- 
pel the  removal  of  a  frame  bunding  con- 
structed In  violation  of  a  village  ordinance. 
Jfudgment  for  defendant,  and  plaintiff  ap- 
pals. Reversed  and  remanded,  with  direc- 
tion to  enter  Judgment  tix  plaintltc. 

M.  J.  Oeorse^  of  Ashley,  and  W.  S.  Lauder, 
of  Watapeton,  for  appellant.  Oannon  and 
Ladwigs,  of  A£hley,  for  respoadent. 

BRUCE,  O.  X  This  is  an  action  in  equity 
to  have  decreed  to  be  a  nuisance,  ajod  abat- 
ed as  8U<^,  a  certain  frame  btilldlng  of  the 
dimensions  of  14  by  20  feet  with  8-foot  posts, 
which  was  constructed  in  the  village  of 
Ashley  in  violation  of  tbe  terms  of  the  village 
ordinance    which    created    a    Are    district 

Although  it  seems  to  be  conceded  that  the 
building  was  not  in  itself  such  a  structure 
as  would  have  been  deemed  a  nuisance  at  the 
common  law,  the  plaintiff  and  appellant  con- 
tends that,  since  the  building  was  within 
the  limits  of  the  fire  district  and  was  coa- 
Btractad  in  vlcdatloa  of  die  village  ordinance^ 
it  could  be  properly  decreed  to  be  removed, 
and  that  tlie  creation  of  the  fire  district  made 
proof  of  the  fact  of  an  actual  nuisance  un- 
neoesBary.  The  coat^tloo  of  the  defendant 
and  reBpondent  is  that  in  the  first  place  the 
village  of  Ashley  had  not  the  power  to  pass 
the  ordinance  in  question,  and  in  the  second 
that,  if  it  had  such  power,  the  power  had  not 
been  exercised  in  a  reasonable  and  fair  man- 
neif  and  without  discrimination,  and  that 
therefore  the  ordinance  was  invalid,  or  that, 
«t  any  rate^  a  court  of  equity  sbould  not  en- 
force the  provisions  of  an  ordinance  so  en- 
acted. He  also  maintains  that  the  case  is  not 
in  any  eivent  one  of  which  courts  of  equity 
will  take  cognizance,  since  the  remedies 
afforded  by  the  courts  of  law  are  adequate 
to  the  situation. 

[1}  The  only  express  grant  of  power,  as 
far  as  villages  are  concerned,  seems  to  be 
contained,  if  contained  at  all,  in  paragraph 
3  of  section  3861,  Compiled  Laws  1913,  which 
provides  that: 

"Tbe  boards  of  trustees  shall  have  the  fol- 
lowing powers:  *  *  *  To  organize  fire  com- 
panies, hook  and  ladder  companies,  to  regulate 
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tkeir  goveromentaad  tbe  times  and  manner  of 
their  exercise;  to  provide  all  necessary  ap- 
paratus for  the  extinguishment  of  fires ;  to 
make  owners  of  buildings  provide  ladders  and 
fire  buckets,  whidi  ore  hereby  dedared  to  be 
appurtenances  to  the  real  estate  and  exempt 
from  execotion,  aeimra  or  sale;  and  if  the 
owner  shall  refuse  to  procure  suitable  ladders 
or  fire  buckets  after  reasonable  notice,  the 
trustees  may  procure  and  deliyer  the  same  to 
him;  and  in  default  of  payment  thereof  may 
recover  of  said  owner  the  value  of  said  ladders 
and  fire  backets,  by  suit  before  the  justice  of 
the  peace  of  the  village,  and  the  cosbs  accru- 
ing thereby ;  to  regulate  the  storage  of  gunpow- 
der and  other  material ;  to  direct  the  construc- 
tion of  a  place  for  the  safe  deposit  of  ashes; 
and  may  under  any  order  by  it  Altered  upon 
the  proper  book  of  the  board,  visit  or  appoint 
one  or  more  fire  wardens  to  visit,  and  examine, 
at  all  reasonable  hours,  dwelling  houses,  lots, 
yards,  inclosures,  and  buildings  of  every  descrip- 
tion, discover  if  any  of  them  arc  in  a  dangerous 
condition,  and  provide  proper  remedies  for  such 
dangers;  to  regulate  the  manner  of  putting 
up  stoves  and  stovepipes;  to  prevent  out-fires 
and  the  use  of  fireworks  and  tbe  discharge  of 
firearms  within  the  limits  of  said  corporation 
or  such  parts  thereof  as  it  may  think  proper; 
to  compel  the  inhabitants  ot  such  village  to 
aid  in  extinguishment  of  fire  and  prevent  its 
communication  to  other  buildings,  under  such 
penalties  as  are  in  this  chapter  provided ;  to 
construct  and  preserve  reservoirs,  wells,  pumps, 
and  other  water  works,  and  to  regulate  the  use 
thereof,  and,  genertUly,  to  eatallith  other  meas- 
ures of  prudence  for  the  prevention  or  extin- 
guishment of  fires  as  it  shau  deem  proper." 

This  section  Is  to  be  compared  with  sec- 
Uon  3599  of  the  Compiled  Iawb  of  1913,  sub- 
division 47  of  which  provides  that  a  dty 
shall  have  the  power: 

"To_  prescribe  the  limits  within  which  wood- 
en buildings  shall  not  be  erected  or  placed,  or 
repaired  without  permission,  and  to  cfirect  that 
all  and  any  buildings  within  said  limits,  which 
shall  be  known  as  the  fire  limits,  when  the 
same  shall  have  been  damaged  by  fire,  decay 
or  otherwise,  to  the  extent  of  fifty  per  cent  of 
tbe  value,  shall  be  torn  down  or  removed  and 
to  prescribe  the  manner  of  ascertaining  such 
damage  and  to  provide  for  the  removal  of  any 
structure  or  building  erected  contrary  to  such 
prescription,  and  to  declare  each  day's  continu- 
ance of  such  structure  or  building  a  separate 
offense,  and  prescribe  penalties  therefor;  and 
define  fireproof  material  and  by  ordinance  pro- 
vide for  issuing  building  permits,  and  appoint- 
ment of  building  inspectors." 

Counsel  for  respondent  arpies  from  this 
comparl.son  that,  not  only  was  no  power  to 
create  fire  districts  granted  to  villages,  but 
the  power  was  purposely  and  intentionally 
omitted.  He  argues  that  in  a  dty  per- 
manency of  location  Is  practically  guaran- 
tee<l,  and  that  property  owners  will  be  Justi- 
fied in  constructing  expensive  buildings,  and 
that  the  opposite  Is  true  of  villages;  and 
not  only  this,  bnt  in  Tillages  the  board  of 
trustees  may  combine  with  the  favored  busi- 
ness men  to  exclude  competition  by  conflnlng 
Its  flre  areas  to  those  portions  of  the  village 
owned  by  their  would-be  competitors. 

Counsel  for  ai^)ellant,  on  the  other  band, 
contends  that :  tl)  A  village  has  the  inher- 
ent power  to  create  such  districts  independ- 
ently of  any  statutes.    (2)  That  the  power 


may  be  inferred  from  the  provisions  of  sub- 
dlrifilon  3  of  section  3861  of  tbe  Compiled 
Laws  of  1913,  whldi  grants  to  the  board  of 
trustees  the  power  to  "establish  other  meas- 
ures of  prudence  for  the  prevention  or  ex- 
tinguishment of  fires  as  it  shall  deem  proper." 

[5]  We  agree  with  counsel  for  respondent 
that,  since  the  cities  and  villages  of  North 
Dakota  are  creatures  of  the  statute  and  of 
the  statute  alone,  they  have  no  inherent  pow- 
ers, but  sndi  only  as  the  Legislature  has 
granted  to  them  either  in  their  charters  or  in 
tbe  general  acts  under  which  they  have  been 
Incorporated,  together  with  such  other  powers 
as  are  necessarily  implied  from  or  Incident 
to  those  expressly  granted  or  which  are  indis- 
pensable to  the  declared  objects  and  purposes 
of  their  creatton.  See  19  E.  C.  L.  768 ;  City 
of  Charleston  ▼.  Reed,  27  W.  Va.  681,  55  Am. 
Bep.  336. 

We  are,  however,  none  the  less  satisfied 
that  the  words,  "to  establish  other  means  of 
prudence  for  tibe  prevention  or  extinguish- 
ment of  fires  as  it  shall  deem  prcqter,"  neces- 
sarily imply,  or  rather  expressly  grant,  the 
power  to  create  flre  districts. 

It  is  not  necessary  for  us  to  hold  that  the 
creation  of  a  flre  district  belongs  to  any  par- 
ticular one  of  the  classes  or  subjects  before 
enumerated  in  the  section,  though  there  is 
much  In  support  of  this  proposition.  The 
case,  indeed,  is  not  one  of  an  express  enumer- 
ation followed  by  general  words  In  a  restrict- 
ive or  penal  act,  as  where  certain  acts  or 
things  or  games  or  pursuits  are  made  unlaw- 
ful and  other  similar  acts  or  things  or  games 
or  pursuits  are  prohibited.  The  clause  con- 
tains a  general  grant  of  power  and  not  a  ne- 
gation. This  general  grant  follows,  it  is  true, 
a  spedflc  enumeration;  but  it  Is  a  general 
grant  of  power  none  the  less,  and  not  a  re- 
striction on  any  power  theretofore  granted. 
It  is  to  be  noticed  that  the  clause  reads,  "and 
generally  to  establish,"  etc.  Clearly,  the  sec- 
tion shoHld  be  construed  as  if  it  had  read 
"generally  to  establish  measures  of  prudence 
for  the  prevention  and  extinguishment  of 
fires  as  it  shall  deem  proper,  and  among  them 
to  organize  flre  companies,"  etc.  It,  at  any 
rate,  expressly  states  that  the  other  measures 
of  prudence  for  the  prevention  or  the  ex- 
tinguishment of  fires  shall  be  such  as  the 
village  trustees  deem  proper.  It  does  not 
limit  these  trustees  to  the  particular  dasses 
enumerated.  The  general  subject  or  genus  of 
the  enumeration  is  flre  protection,  and  the  es- 
tablishment of  a  flre  district  certainly  comes 
within  this  general  genus.  See  State  v.  Frnz- 
ler,  167  N.  W.  510. 

We  realize  that  no  such  power  was  held  to 
have  been  granted  in  tbe  case  of  Mayor  of 
City  of  Hudson  v.  Thome,  7  Paige  (N.  T.) 
261,  where: 

"The  city  charter  •  •  •  authorized  the 
common  council,  from  time  to  time,  to  pass 
such  ordinances  as  they  should  think  Jproper,  to 
remove  or  prevent  the  construction  of  any  fire- 
place, hearth,  chimney,  stove,  oven,  boiler,  ket- 
tle, or  apparatus  used  in  any  house,  building. 
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manafoctorjt  or  l>nBii>ess  nUch  mtslit  be  dan- 
cerons  in  can^e  or  promoting  fires;  to  roga- 
Uite  or  prevent  the  carrying  on  of  maDufactures 
dangerous  in  causing  or  promoting  fires;  to 
adopt  and  establish  such  rerulationa  for  the  pre- 
vention or  aoppresiion  of  fires  aa  might  i>e 
necessary;  and  generally  to  make  all  saeh  rules, 
regulations,  by-laws,  and  ordinances  for  the 
good  government  of  the  city  and  the  trade  and 
commerce  thereof  as  tbey  might  deem  expedient, 
not  repugnant  to  the  Constitation  and  the  laws 
of  the  state.    •    •    • " 

We  cannot,  howeTcr,  believe  that  this  dedr 
sion  sbouM  be  followed  by  us  or  Is  controliing. 
Mixih  more  reaBoiiable,  Indeed,  appeara  to  be 
that  of  the  Supreme  Court  of  Wasblngton  in 
the  case  of  Olympla  ▼.  Mann,  1  Waab.  868,  25 
Pac.  337.  12  Lu  a  A.  150,  \rberebi  the  <Atr 
was  held  to  have  the  authority  to  preacilbe 
Are  limits  nnder  a  charter  irblch  conferred 
npon  It  the  power  "to  make  retnlattons  for 
the  prevention  of  aoddeata  by  fire,  to  organ* 
lae  and  establish  a  fire  department,  and  make 
and  ordain  rules  for  the  government  of  the 
same,  to  provide  fire  engines  and  other  ap- 
paratna,  and  to  levy  and  collect  special  taxes 
for  that  pniiMse,  •  •  ♦  to  prevent  by  all 
poasllde  and  prop^  means  danger  or  risk  of 
Injury  or  damages  tay  fire  arising  from  oare>' 
lessnesB,  negligence  or  otherwise;  *  *  * 
to  adopt  proper  ordinances  for  the  govern- 
ment of  the  dty,  and  to  carry  Into  effiect  the 
iwwers  given  by  this  act;  and  the  dty  oC 
Olympla  shall  have  such  other  powers  and 
privileges  not  herein  spedally  enumerated, 
as  are  Incident  to  munidpal  corporations  of 
like  character  and  degree." 

We  may  also  refer  to  the  ISallowlag  cases: 
Alexander  ▼.  Town  Conndl,  M  Miss.  OGO, 
wherein  the  court  held  that  the  power  to  es- 
tablish Are  limits  was  conferred  upon  a 
town  by  a  charter  which  gave  to  it  the  au- 
thority "to  provide  for  the  prevention  and 
extingnl8bm«it  of  flres,  and  to  organize  and 
establish  fire  companies ;  to  regnlate  the  fix- 
ing oi  ctilmneys  and  floes  thereof  and  the 
manner  of  a  sing  sieves  and  storepipes  tn 
dwelling  houses,  st»res,  offices,'  wardiionsea 
and  other  buildings  In  said  town;  to  regulate 
and  order  parapet  walls  and  partition  foicea, 
and  to  regulate  the  storage  of  gunpowder 
and  other  combustible  materials."  Charles- 
ton V.  Reed,  27  W.  Ya.  «S1,  66  Am.  Bep.  336, 
wherein  the  power  was  imiAled  under  a 
charter  which  anthori;ged  the  dty  "to  make 
regulations  for  guarding  against  damage  by 
fire"  Bine  v.  City  of  Kew  Haven,  40  Conn. 
478,  whettin  the  power  was  inferred  under 
the  authority  "to  protect  said  city  from  Are; 
to  organize,  maintain  and  regulate  a  fire  de- 
partment aztd  fire  apparatus;  to  regulate  the 
mode  of  bnlldlng  and  the  materials  used  for 
building  or  altering  buildings  within  the 
dty  or  any  part  thereof,  and  the  mode  of 
using  any  tmlldlngs  therein,  and  otC  beating 
ttie  same,  when  such  regulatioos  seem  ex- 
pedient fbr  the  purpose  of  protecting  said 
dty  from  the  dangers  oC  fire.  *  *  • " 
Ford  V.  TbralkiU,  84  6a.  16»,  10  S.  JS.  600, 
wherein  the  pow«r  wm  inferred  from  the  ao> 


thority  "to  make  legulatlobs  for  guarding 
against  danger  of  djtmaga  by  fire."  Wadleigb 
V.  Glllman,  12  Me.  406,  28  Am.  Dec.  188, 
wherein  the  power  was  im]^ed  from  the 
general  authority  "to  ordain  and  establish 
saeh  acta,  laws,  and  regolatioas,  •  •  • 
as  shall  be  needfnl  to  the  good  order  of  said 
body  poUtlc."  HUbberd  v.  Town  of  Uoitoti, 
20  Or.  815,  25  Pae.  640,  wberela  the  power 
waa  Inferred  frooi  the  authority  "to  regnlate 
tiie  storage  of  gunpowder,  t«r,  pitdi,  resin 
and  all  other  combustlbie  materials,  and  the 
use  of  candles,  lamps  and  ether  lights  In 
stores,  Bb<v)8,  stables  and  other  places;  to 
prevent,  remove  and  secure  any  fireplace, 
stove,  chimney,  oven  or  boiler  or  other  appa- 
ratus whidi  may  be  dangerous  in  causing 
fire  and  to  provide  for  the  prevention  and 
extingnishment  of  fires."  See,  also,  Me- 
QuiUan  on  Munidpal  Ordinances,  I  470. 

"nw  case  of  Mayor  v.  Tbame,  supra,  in- 
deed, thoogh  decided  in  1888,  seems  to  have 
been .  critidaeA  rather  than  followed  and  to 
stand  by  Itself.  By  some  Its  announcement 
SCQOK  to  tie  considered  as  dictum  merely. 
Bee  opinion  In  Hobfaard  v.  Town  of  Medford, 
ai4>nL  However  that  may  be,  we  fall  to  find 
any  other  oase  wbere  the  power  la  denied 
nikler  a  stafeate  or  charter  witich  gives  the 
authority  "to  provide  for  the  preventioa  and 
esttngciflhraent  of  Area." 

[6]  Nor  Is  there. any-  merit  In  the  conten- 
tfarn  that  -the  establishraent  of  fixe  Umlts 
Would  be  onreasonable  la  villages,  though 
teasonaUe  !»  eitics,  and  that  the  courts 
must  give  the  Legislature  credit  for  a  knowl- 
edge of  the  fact.  Tb»  reverse  condition 
really  seems  to  exist  in  the  state  of  Nerib 
Dakota.  Too  many  vlUages,  indeed,  have 
been  swept  away  by  fires  oo  oar  wind-swept 
prairtee  for  as  to  be  blind  to  tlMi  fact  that 
whBic,  as  a  matter  of  necessity,  adeqnate 
water  facilities  and  Are  fighting  apparatus 
are  dlAlenlt,  if  net  Impossible,  to  be  obtained, 
as  they  are  in  most  of  oar  villages,  the  daa-> 
ger  from  Are  is  even  greater  than  it  is  in  the 
larger  dties,  and  that  the  need  of  proper 
precautions  is  even  more  necessary. 

[2]  Nor  is  there  any  merit  In  the  argument 
that  the  village  trustees  might  connive  with 
and  favor  the  Arst  comers  and  established 
business  men  in  the  creation  of  fire  districts. 
The  court  must  presume  honesty,  and  not 
dishonesty.  This  presumption  of  good  faith, 
indeed,  whldi  with  all  our  shortcomings  is 
everywhere  In  America  much  more  than  a 
presumption;  is  the  foundation  of  our  de- 
mocracy, and  wltliDat  it  there  would  be  no 
social  progress. 

[3]  Nor  does  the  fact  that  the  building  in 
«uestl(»i  was  not  in  Itself  a  common-law 
nuisance  pre\-ent  the  trustees  or  the  court 
from  ordering  its  removal.  The  limits  of  a 
Are  district  must  neoessarily  be  largely  left 
to  the  sound  discretion  of  the  administrative 
or  legislative  body  wlilcb  is  authorized  to 
create  It 

£7]  Nor  should  a  negation  of  power  be  has- 
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ed  on  the  ftxt  that  the  power  1b  granted  in 
dear  and  specrlBc  terms  to  cities  and  tn  the 
so-called  atles  and  Viltege  Act  of  1805  (Laws 
1896,  c.  27)  and  In  chapter  78  <rf  the  Laws  of 
1887,  and  that  this  Is  not  tme  in  the  case  of 
Tillages  and  of  the  act  which  is  before  ns. 
The  danse  "and  generally  to  establish  other 
meaanres  of  prudence  for  Uie  prevratlcm  or 
extinguishment  of  Area  as  it  shall  deem  prop- 
er" first  appears  in  the  territorial  days  and 
as  a  part  of  subdlVlston  8  of  section  22  of 
chapter  14  of  the  Session  Laws  of  1867-68. 
The  title  of  the  act  Is  "An  act  for  the  incor- 
poration of  towns,  defining  their  powers,  pro- 
viding for  the  election  of  the  officers  thereof, 
and  defining  their  duties,"  and  section  22  of 
the  act  is  identical  tn  word^  and  in  phrasing 
with  paragraph  3  of  section  38S1  of  the  €<Hn- 
plled  Laws  at  1913,  which  la  now  before  us 
for  conslderatlML 

[4]  It  will  be  noticed  titiat  in  the  title  of 
this  act  of  1867-68  the  generic  word  "town" 
is  used,  and  the  act  seems  to  apply  to  all  In- 
corporated municipal  corporationi,  no  mat- 
ter ot  what  size.  It  was  not.  Indeed,  until 
the  year  of  1887  that  there  was  any  general 
law  for  the  incorporatloa  of  cities,  and  prior 
to  that  time  all  cities  which  were  incorporat- 
ed as  such  were  Incorporated  under  special 
Chartera 

Section  22  of  the  act  of  1867-66  was  again 
re-enacted,  and  in  Identically  the  same  form, 
in  chapter  10  of  the  territorial  Session  Laws 
at  1875.  Neither  In  this  act  nor  in  the  act  of 
1867  was  the  term  "Tillage  or  dty"  used,  but 
the  generic  term  "town"  merely. 

We  next  come  to  chapter  24  of  the  Revised 
Oodes  of  1877.  There  the  chapter  bears  the 
title,  "Incorporation  of  Towns  and  Cities," 
the  secti<»i  before  referred  to  is  re-«iacted 
as  section  22,.  and,  as  before,  nowhere  are  the 
words  "dty  or  Tillage^'  used,  except  in  the 
diapter  heading  and  in  section  85,  wherein 
it  is  provided  that  a  provision  regarding  the 
collection  of  taxes  by  the  marshal  "shall  not 
apply  to  incorporated  dties,  villages,  or 
towns,  for  which  a  different  method  Is  pro- 
vided by  their  charter." 

Again  In  chapter  SI  of  the  Session  Laws  of 
1886  we  find  an  act  "providing  a  method  for 
dtanglng  the  names  of  towns  and  viUageB," 
and  throughout  the  act  the  phrase  "town  or 
village"  alone  is  used,  and  nowhere  does  the 
word  "dty"  appear. 

Next  follows  chapter  78  of  the  territorial 
Laws  of  1887,  which  Is  "An  act  to  provide  for 
the  incorporation  of  dties,"  and  the  first 
general  act  as  tar  as  dties  are  concerned. 
This  act  appears  as  chapter  11  of  the  Pollti' 
cal  Oode  of  the  Compiled  Laws  of  1887  and 
begins  with  section  844.  In  it  Is  contained 
the  first  specific  reference  to  fire  limits — 
paragraph  49  of  section  1  of  article  4  of  the 
act,  being  paragraph  49  of  section  885  of  the 
Code,  giving  thei  dty  coundl  the  power  "to 
prescribe  the  limits  within  which  wooden 
buildings  shall  not  be  erected  or  placed  or 
repaired  without  permission  and  to  direct 


that  aU  and  any  buildings  within  said  limits 
(which  shall  be  known  as  the  fire  lUnlts), 
when  the  same  shall  have  been  damaged  by 
fire,  decay  or  otherwise  to  the  extent  of  fifty 
per  cent  of  the  value,  shall  be  torn  down  or 
removed,  and  to  prescribe  the  manner  of  as- 
certaining such  damage."  Nowhere  In  this 
act,  however,  is  any  general  power  "to  estab- 
lish other  measures  of  prudence  for  the  pre- 
vention or  extinguishment  of  fires  as  it  shall 
deem  proper"  granted.  The  purpose  of  the 
enumeration  of  power  seems  dearly  to  have 
been  to  d^ne  more  dearly  the  general 
powers  given  in  the  prior  acts. 

At  the  same  session  of  the  Legislature,  we 
find  chapter  106,  which  amende  section  22  of 
diapter  24  of  the  Political  Code,  entiUed  "In- 
corporation of  towns  and  dties  so  as  to  em- 
power the  trustees  to  authorize  the  construc- 
tion and  maintenance  of  street  railways, 
water  mains  and  water  pipes  and  gas  mains 
and  gas  pipes  along,  through  the  streets  and 
alleys  within  the  corporate  limits,"  etc. 
This  act  dearly  recognizes  the  applicability 
of  chapter  24  of  the  Compiled  Laws  of  1877 
to  dties  as  well  as  villages,  and'  that  the  ge- 
nerto  term  "town"  included  both,  and  that 
chapter  73  of  the  Laws  of  1887,  wfaldi  relat- 
ed to  the  incorporation  of  dties,  merely  ap- 
plied to  those  'vriildi  should  thereafter  seelc 
to  come  within  its  provisions. 

Nest  follows  the  Revised  Oodes  of  1886, 
and  in  tiiem  a  revisioa  of  the  territorial 
Laws  of  1887. 

In  the  act  relating  to  dties  and  in  par- 
agraph 48  of  artide  4,  c.  2g,  thereof,  bMng 
paragraph  48  of  secticn  2148,  paragraph  49 
of  section  885,  CompUed  Laws  1887,  la  re- 
enacted. 

It  is  also  worthy  of  notice  that  in  chapter 
12,  Sp.  &  Prlv.  Laws  of  1874-75,  by  whldi  the 
dty  of  Fargo  was  incorporated  under  a 
special  charter,  the  same  general  term  is 
used  as  In  the  act  that  is  before  us,  and  that 
all  the  cotmdl  was  authorised  to  do  was  to 
provide  for  the  organization  and  support  of 
fire  companies  and  "to  establish  regulations 
for  the  prevention  and  extinguishment  of 
fires."  See  paragraph  27,  S  12,  art  2.  The 
same  Is  true  of  the  act  incorporating  the  dty 
of  Bismarck.  See  paragraph  27,  i  12,  art.  2, 
c  11,  Sp.  &  Priv.  Laws  of  1874-75. 

It  has  been  quite  common  in  the  history 
of  legislation  to  use  the  word  "town"  as  a 
generic  term  and  as  including  both  dties  and 
villages  (see  Dunn  v.  Whltestown  [C.  C]  105 
Fed.  585;  State  v.  Craig,  132  Ind.  54,  31  N.  E. 
352,  16  L.  R.  A.  688,  32  Am.  St  R^.  237; 
Klauber  v.  Higglns.  117  Cal.  4S1,  49  Pac. 
466;  BouTler's  Law  Diet  [3d  Rev.]  vol.  3,  p. 
8289;  Words  and  Phrases,  vol.  8;  pp.  7026, 
7817) ;  and  we  are  quite  sure  that  it  was  so 
used  by  the  Legislatures  of  both  the  territory 
and  state  of  North  Dakota.  It  is.  Indeed, 
very  apparent  to  us  that  during  the  20  years 
which  Intervened  between  1867  and  1887  the 
Legislature  did  not  Intend  to  restrict  the 
city  coundls  ot  the  incorporated  dties  such 
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as  Blsmardtc  and  Fargo,  or  of  the  growtog 
towns,  wWch,  In  fact,  had  assnmed  the  di- 
nM>n!ilon8  of  cities  but  had  .not  yet  assumed 
the  name,  to  such  an  ertent  that  they  could 
not  adopt  the  reasonable  precaution  of  creat- 
ing fire  limits.  It  la  dear  to  ns  also  that  whoi 
the  Legislature  granted  to  these  munidpall- 
tles  the  general  power  to  establish  "other 
means  of  prudence  fOr  the  prevention  or  ez- 
dnguishment  of  fires  as  It  shall  deem  proper," 
they  intended  that  a  general  power  eihould  be 
conferred  which  should  include  the  creation 
of  fire  districts  and  that  the  reasonable  dis- 
cretion of  the  governing  bodies  should  con- 
trol. See  caty  of  Olympla  v.  Mann,  1  Wash. 
389,  25  Pac.  837,  12  L.  R.  A.  160,  and  cases 
before  dted. 

[I]  Nor  do  we  believe  that  there  Is  any 
merit  In  the  oontentioD  tliat  the  ordinance 
was  arbitrary  aod  unreasonable  and  discrim- 
inating In  its  nature.  It  is  true  that  a  large 
portion  of  the  vlUage  Is  not  Included  tliere- 
In  bat  aoeh  a  ccmdltion  is  only  what  Is  usual 
and  to  be  expected.  It  is  true  also  that  out- 
side of  the  limits  there  ar«  located  a  livery 
stable  and  a  garage,  which  ma7,  perhaps, 
communicate  fire  to  the  business  portions  of 
the  dty.  No  frand,  however,  is  shown  In 
the  passage  of  the  ordinance,  nor  Is  there  any 
proof  of  prejudice  or  of  ulterior  motive,  and 
the  evidence  is  quite  i)ersna8lve  to  the  efTect 
that  the  buainesa  portions  of  the  dty  will 
probably  not  extend  Into  the  omitted  terri- 
tory. There  must,  at  any  rate,  be  some  liailta 
to  every  fire  district,  and  what  these  limits 
shall  be  Is  largely  a  matter  of  legislative  dl»- 
cretioii.  The  trial. court  found  that  the  or- 
dinance was  not  discriminating,  and  we  have 
no  reason  fgr  Interfeilng  with  his  finding. 

Bnt  was  the  ooort  also  Justified  In  its  con- 
dnslim  of  law  that: 

"The  building  in  question  not  b^ng  a  aui- 
■ance  per  se,  this  court  is  without  Juriadictiom 
and  wiU  not  interfere  or  grant  equitable  relief 
by  injunction  or  otherwise  to  restrain  the  vio- 
lation of  the  ordinance  in  qnestion,  and  that  the 
plaistiff  is  therefore  entitled  to  no  relief  and 
tlie  action  should  be  dismiaaed." 

Should,  In  abort,  the  prayer  of  the  coiik< 
plaint  be  granted,  which  asks: 

"(1)  That  the  aaid  bitilding  be  held  to  be  a 
naisance  and  that  the  same  be  abated  according 
to  law.  (2)  That  it  be  adjudged  herein  that 
■aid  buildijig  was  constrncted  in  violation  of  the 
ptovisions  of  said  ordinance,  and  that  said  de- 
fendant by  mandatary  injunction  be  required  to 
remove  said  building." 

In  other  words,  may  a  court  of  equity  en- 
force the  provisions  of  section  2  of  the  or- 
dinance which  provides  that; 

"The  outer  walls  of  any  building  or  structure 
hereafter  erected  within  the  aforesaid  limits  of 
■aid  village  of  Ashley,  which  does  not  comply 
with  tlie  provisiona  of  this  ordinance,  shall  l>e 
condemned  by  the  tioard  of  trustees  of  said  vil- 
lage as  unsafe  and  a  menace  to  life  and  prop- 
erty and  shall  be  by  said  trustee  ordered  de- 
stroyed and  nmoved  under  their  direction." 

Or  Is  ample  relief  to  be  found  in  section  4 
of  the  ordinance  which  provides  that: 

"It  shall  be  tlie  duty  of  the  village  marshal  of 
said  village  upon  his  being  informed  of  the  fact 


that  any  person  is  erecting  or  eonstmcting  any 
building  or  stmcture  of  any  natnie  which  does 
not  comply  with  the  provisiona  of  this  ordv- 
nance  or  upon  being  informed  that  any  person 
is  erecting  strncture  of  any  nature  withm  the 
said  limits  of  the  said  village  of  Addey  without 
having  obtained  a  bollding  peitnit  tneieof  as 
herein  provided  for,  to  at  once  make  complaint 
before  the  village  justice  of  Uie  peace  of  the 
said  village  of  Ashley  setting  forth  the  facts 
under  oath  and  the  said  village  jnstioe  shall 
therentwn  issue  his  warrant  for  ue  arrest  of 
an^  such  person  and  deliver  the  same  to  the 
said  marshal  who  shall  thereupon  arrest  such 
person  and  bring  him  before  said  village  justice 
to  be  dealt  with  according  to  law  and  according 
to  the  ordinance  of  said  'nllage. 

"Any  person  or  persons  violating  tiie  provi- 
sions of  this  ordinance  shall  upon  conviction 
thereof,  before  the  village  justice  of  the  peace 
of  said  village  be  punished  by  a  fine  of  ten  (10) 
dollora  for  each  offense  or  by  imprisonment 
in  the  village  jail  of  said  village  or  such  place 
as  shall  be  provided  by  said  village  for  such  pur- 
pose, not  exceeding  ten  (10)  days,  or  by  both 
Budi  fine  and  imprisonment." 

We  are  of  the  opinion  that  a  court  of 
equity  may  properly  interpose  in  the  prem- 
ises. 

We  are  aware  of  the  fact  Uiat  the  trial 
court  held  that  the  bollding  in  question  was 
not  of  such  a  nature  as  to  make  It  a  nui- 
sance per  se  at  the  common  law.  We  are 
also  aware  of  the  long  line  of  authorities 
whldi  seems  to  generally  hold  that  equity 
will  not  lend  Its  aid  to  enforce  by  Injunction 
the  by-laws  or  ordinances  of  a  munidpal 
corporation,  unless  the  act  sought  to  be  re- 
strained Is  shown  to  be  a  nuisance  per  se, 
and  this  on  the  theory  that  the  maintenance 
of  a  nuisance  is  on  Indictable  oftense  and  It 
the  laws  be  framed  with  proper  penalties  the 
measure  of  redress  at  law  will  be  adequate, 
eCTectual,  and  complete  so  far  as  the  public 
Is  concerned.  See  Parker  and  Worthlngton 
on  Public  Health  and  Safety,  {  22.9;  St.  John 
V.  McFarian,  33  Mich.  72,  20  Am.  Rep.  671; 
Dill<m  on  Munidpal  Corporations  (oth  Ed.) 
vol.  2,  {  6B0;  Mdjuillan  on  Iitunldpal  Cor- 
porations, vol.  2,  i  806. 

In  the  case  at  l>ar,  however,  the  ordinance 
mer^  provides  for  the  puuisliment  of  one 
who  erects  a  wooden  building  within  the 
prescribed  limits  by  a  fine  of  $10,  and  there 
is  no  provision  for  the  destruction  or  remov- 
al of  the  building  except  that  found  In  sec- 
tion 2,  which  provides  that  the  board  of 
trustees  may  condemn  sudi  a  building  if 
erected  and  order  Its  destruction  or  removal. 
We  realize,  of  course,  that,  when  a  building 
Is  constructed  in  violation  of  the  law  and  In 
violation  of  the  mandates  of  a  valid  or- 
dinance. It  to  that  extent  becomes  a  nui- 
sance and  may  be  removed  by  the  mimldpal 
authorities,  even  though  It  be  not  what  may 
be  known  as  a  "common-law  nuisance."  See 
Mt  Vernon  First  National  Bank  v.  Sarles, 
120  Ind.  201,  28  N.  E.  434,  13  L.  R.  A.  481, 
28  Am.  St  R^.  185.  The  penalty  prescribed 
by  the  ordinance,  however,  does  not  extend  to 
the  maintenance  of  the  naisance,  but  to  the 
construction  of  the  building  merely,  and  only 
one  fine  of  |10  seems  to  be  imposed.    The  Im- 
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position  of  this  fine  would  not  remove  the 
stmctare,  and  the  only  resort  left  would 
seem  to  be  for  the  manldpallty  to  Itself  de- 
stroy or  order  the  same  to  be  destroyed  or 
removed.  The  petition  alleges  that  an  or- 
der for  removal  whs  given.  It  is,  of  oonrse, 
clear  that  the  dty  could  itself  remove  the 
building  and  tiien  sue  the  defendant  and 
recover  the  cost  incident  to  the  removaL  In 
the  case  at  bar,  however,  this  proceeding 
would  have  coniipelled  the  municipal  author- 
ities to  have  themselves  Incurred  the  risk 
\  of  a  suit  in  damages  in  case  the  building  was 
not  a  nuisance  per  se  or  the  ordinance  pre- 
scribing the  fire  limits  had  not  been  held 
valid. 

Surely  where  there  is  doubt  as  to  the  ^dst- 
ence  of  a  power  and  the  fact  of  a  nuisance, 
the  orderly  and  proper  procedure  is  to  have 
the  matter  first  adjudicated  and  to  have  the 
rights  of  the  parties  first  determined  before 
the  property  is  destroyed  or  removed.  There 
can  be  no  question  that  under  the  facts  which 
are  before  us,  and  in  view  of  the  legitimate 
difTerence  of  opinion  as  to  the  real  law  of 
the  case,-  a  court  of  equity  would  have  issued 
a  preliminary  Injunction  at  the  suit  of  the 
owner  of  the  building  and  restrained  the 
destruction  or  removal  of  the  pi-operty  untU 
the  rights  of  the  parties  could  be  determined, 
and,  if  the  ordinance  had  been  held  invalid, 
have  permanently  restrained  the  destruction 
or  removal  of  the  property.  Parker  and 
WortbingtOD  on  Public  Health  and  Safety,  iS 
106,  108. 

We  have  held  that  the  building  In  question 
was  erected  and  is  now  maintained  in  vio- 
lation of  a  valid  ordinance  and  is  therefore 
a  statutory  if  not  a  common-law  nuisance. 
Surely  equity  requires  that  he  who  constructs 
sudi  a  building  shall  remove  it  or  he  who 
maintains  a  nuisance  shall  abate  it  It 
is  true  that: 

"The  only  cemmon-law  remedy  for  the  abate- 
ment of  a  public  naisance  was  by  indictment, 
but  it  is  now  well  settled  that  a  court  of  equity 
may  In  a  proper  case  take  jurisdiction  of  pub- 
lic nuisances  in  civil  actions  for  their  abate- 
ment, and  enjoin  their  maintenance.  This  juris- 
diction is  grounded  upon  the  greater  efficacy 
and  promptitude  of  the  remedies  administered 
in  such  actions,  enabling  the  court  to  restrain 
nuisances  that  are  tlireatened  or  in  progress,  as 
well  as  to  abate  those  already  in  existence,  and 
effect  their  final  suppression  by  injunction, 
which  will  often  also  prevent  a  multiplicity  or 
suits."  Mitchell,  J.,  in  Township  of  Hutchin- 
son V.  Filk,  44  Minn.  536,  47  N.  W.  255;  VU- 
lage  of  Pine  City  v.  Munch,  42  Minn.  342,  44 
N.  W.  197,  6  L.  R.  A.  763;  20  K.  C.  L.  473, 
474;  14  B.  O.  L.  879. 

It  Is  true  that,  where  the  fact  of  the  nui- 
sance is  in  dispute,  a  Jury  trial  should  be 
permitted  and  is  the  proper  remedy.  Where, 
however,  the  matter  is  one  of  law  and  of  law 
alone,  and  the  only  question  is  the  validity 
Of  the  ordinance  defining  the  nuisance,  no 
such  considerations  apply,  and  the  rule  la 
otherwise. 

The  question  Involved  is  whether  a  vil- 


lage can  maintain  a  fire  district  or  whether  it 
cannot.  Must  it  tolerate  the  existence  of  a 
building  within  that  district  which  is  erected 
in  deOance  of  Its  laws?  Building  Commis- 
sion V.  Kunin,  181  Mich.  604,  148  N.  W.  207, 
Ann.  Cas.  1916C,  959. 

The  Judgment  of  the  district  court  is  re- 
versed,  and  the  cause  is  remanded,  with  di- 
rections to  enter  Judgment  according  to  the 
prayer  of  the  petition. 

BIRDZEIiL,  J.,  dissents. 

BOBINSON,  J.  (dissenting).  This  is  an  ac- 
tl<m  by  the  village  of  Ashley  to  compel  de- 
fendant to  remove  a  small  office  building  on 
the  ground  that  It  is  within  the  fire  limits 
prescribed  by  the  village  ordinance.  The 
court  gave  Judgment  for  defendant,  and  the 
village  appeals. 

The  building  Is  used  for  a  lumber  otRoe. 
It  Is  14x20  feet  wide  with  8-foot  poste. 
There  Is  no  showing  that  It  Is  dangerous  to 
any  building.  Defendant  avers  that  It  is  not 
in  any  way  dangerous  to  any  building,  and 
that  the  ordinance  is  unreasonable  and  void, 
and  that  it  unjustly  discriminates  against  de- 
fendant by  reason  of  the  fact  that  it  applies 
only  to  the  south  half  and  not  to  the  north 
half  of  block  13.  It  Is  shown  that  on  the 
north  half  there  Is  a  frame  livery  bam  60x128 
feet,  and  a  frame  auto  garage  82x100  feet 
in  which  gasoline  and  other  infiammable  ma- 
terials are  stored,  while  on  the  south  half  of 
block  13  there  is  only  the  small  office  build- 
ing and  the  lumber  yard  of  the  defendant. 
The  south  half  of  block  13  Is  owned  and  oc- 
cupied by  defendant.  It  Is  boimded  on  the 
north  by  a  20-foot  alley  whldi  separates  it 
from  the  north  half  and  on  the  west  by 
Sixth  street,  on  the  east  by  Seventh  street, 
and  on  the  south  by  Main  street  which  Is 
100  feet  wide,  and  on  those  streets  there  are 
no  buildings  of  consequence  facing  defend- 
ant's property. 

The  questions  presented  are:  (1)  Had  the 
village  power  to  pass  an  ordinance  limiting 
the  right  to  erect  frame  buildings?  (2)  When 
applied  to  the  building  In  question  and  other 
buildings  on  block  13,  is  the  ordinance  fair 
and  reasonable?  (3)  Do  the  facts  present  a 
case  for  equitable  relief  7 

The  history  and  origin  of  equity  Jurispru- 
dence show  tiiat  it  was  not  extended  to  cats 
and  dogs  and  other  i)etty  matters  beneath  the 
Just  consideration  of  a  sovereign  monarch. 
The  original  petitions  were  first  addressed  to 
the  monarch  himself  and  then  to  the  high 
chancellor  who  acted  as  the  direct  represen- 
tative of  the  crown.  The  purpose  of  the  mon- 
arch and  the  chancellor  was  to  give  relief  only 
in  cases  of  gross  fraud,  accident,  or  mistake, 
and  to  relieve  from  the  hardships  of  certain 
penalties  and  forfeitures  and  from  some  se- 
verities of  the  law;  to  grant  relief  only  on 
equitable  principles  and  la  cases  appealing    , 
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to  tbe  coQadeooe  of  tbe  Cbancellor  as  a  court 
of  equity  and  a  court  of  conscience. 

In  this  case  tike  evidence  falls  to  sbow  any 
necessity  for  eauitable  relief,  because  tbe 
balldins  is  so  small  that  it  can  hardly  be 
called  a  bnilding  any  more  than  a  dog  taonse, 
and  then  it  is  so  far  removed  from  other 
baildlngs  that  it  is  in  no  wise  dangerous. 
The  constmctlon  of  so  low  and  small  a  build- 
ing at  such  a  place  was  at  most  a  technical 
disregard  of  the  ordinance  which  does  not 
call  for  equitable  relief,  and  it  should  be 
considered  that  farmers  coming  Into  the  little 
Tillage  to  buy  lumber  should  not  hare  to  go 
far  into  tbe  country  to  find  a  lumber  office. 
Then  it  appears  that  the  statute  does  not  by 
express  words  or  by  necessary  implication 
give  to  yillages  the  power  to  Umlt  tbe  con- 
stmctlon of  wooden  buildings. 

Cities  are  given  power: 

rr»  prescribe  the  tUckncss,  strength  and 
manner  of  constructing  atone,  brick  and  other 
btuIdingB  and  the  construction  of  &n  escapes 
therein,  and  to  provide  for  the  inspection  of  all 
buUdincs  within  tbe  city  limits.  To  prescribe 
the  limits  witliin  which  wooden  buildlnga  sball 
not  be  erected  or  placed,  or  repaired  without 
permission."    Section  3599,  lubds.  46  and  47. 

Villages  have  power: 

"To  organize  fire  companies,  hook  and  ladder 
companies,  *  *  *  to  provide  all  necessary 
apparatus  for  tbe  extinguishment  of  fires;  to 
make  owners  of  buildings  provide  ladders  and 
fire  backets,  •  ♦  •  to  regulate  the  storage 
of  gunpowder  and  other  material;  to  direct  tlie 
constmctlon  of  a  place  for  tbe  safe  deposit  of 
ashes;  *  *  *  to  regulate  the  manner  of  put- 
ting up  stoves,  •  •  •  to  prevent  out-fires 
and  the  use  of  fireworks  and  the  discharge  of 
firearms,  •  •  •  and,  generaUy  to  establish 
other  (such  Uke>  measures  of  prudence  for  the 
prevention  or  extinguisbmeat  oi  fires  as  it  shall 
deem    proper.*'     Section  8861,  subd.  3,  C.  I^ 

Counsel  for  plaintiff  places  great  strength 
upon  the  concluding  phrase  "generally  to  es- 
tablish other  measures  of  prudence,"  etc.,  as 
if  snch  words  give  to  the  village  die  same 
powers  given  to  cities;  but,  under  a  well- 
known  rule  of  law,  the  concluding  words  foJr 
lowing  and  enumerating  list  of  powers  refer 
only  to  other  such  like  and  slniiilar  powers. 

Villages  are  often  sparsely  settled.  The 
buildings  are  few  and  cheap  and  far  apart, 
and  hence  it  does  not  seem  that  the  Legls- 
latnre  thought  it  wise  to  give  villages  power 
to  prescribe  fire  limits.  The  statute  t^ovldes 
that  any  incorporated  village,  having  a  pop- 
ulation of  not  less  than  £00  inhabitants,  may 
become  an  incorporated  dty.  Saotion  3552. 
Hence  It  Is  an  easy  matter  for  a  village  of 
over  500  Inhabitants  to  throw  off  Its  swad- 
dling clotlies  and  to  beoome  a  dty.  Till  It 
does  that,  it  cannot  Justly  daim  to  exercise 
the  powers  at  cities  or  any  pvwer  not  given 
It  expressly  <m:  by  aeceosary  implicatUn. 

"nie  jtidgmmt  appealed  froa  Is  clearly 
ri^t,  and  It  sboold  be  affirmed. 


STATE  ex  rel.  ALLEN  v.  FLAHERTT.  Coun- 
ty Auditor. 

(Supreme  Court  of  North  DakoU.     Sept.  20, 
1918.) 

(Buttabua  ly  the  Court,! 
BifonoiTs  «=9iao— STATims  «=393(0)— Nou- 

INATION— UNIFOSMrrr  AB  TO  OOUWTIES. 

8««tion  862  of  the  Compiled  Laws  of  1913, 
which  at  a  primary  election  provides  that  "it 
the  total  vote  east  for  any  party  candidate  or 
candidates  for  any  office  for  which  nominations 
are  herein  provided  for  shall  equal  less  than 
25  per  cent,  of  the  average  total  number  of 
votes  cast  for  Governor,  Secretary  of  State  and 
Attorney  Ckneral  of  tbe  political  party,  he  or 
they  represented  at  tbe  last  general  election, 
then  no  nomination  shall  be  made  in  that  party 
for  such  office,"  is  unconstitutional,  in  that  its 
provisions  are  arbitrary,  nnnatural,  and  lack 
uniformity  In  the  different  counties  of  the  state 
and  does  not  provide  a  standard  for  determin-. 
ing  tbe  basis  for  dassification  which  is  stable 
and  constant  throughout  the  counties  of  the 
state. 

Ohristianson,  X,  dissenting. 

Original  mandamus  by  the  State  of  North 
Dakota,  on  relation  of  Edward  S.  Allen, 
against  Timothy  B.  Flaberty,  County  Audi- 
tor <tf  Burldgh  County,  to  compel  the  print- 
ing of  relator's  name  on  an  ofQdal  ballot. 
Writ  ordered  issued. 

Edward  S.  Allen,  for  petitioner.  WMllam 
Langer,  Atty.  Gen.,  and  EMward  B.  Cox. 
Asst.  Atty.  G«i.,  for  respondent 

BETTCB,  C.  J.  This  is  a  petition  for  a 
writ  of  mandamus  to  compel  the  county 
anditoir  of  Burldid>  cotmty  to  print  the  name 
of  petitioner  as  the  Deaaocratlc  candidate  for 
the  office  of  state's  attorney  of  said  Burleigh 
county  on  the  offldal  ballot  at  the  next  gen- 
eral dection  to  be  held  on  the  6th  of  No- 
vember, 1918. 
The  affidavit  of  petitioner  is  as  follows: 
"State  of  North  Dakota,  Coonty  of  Burleigh 
— as.:  Edward  S.  Allen,  being  duly  sworn  so- 
cording  to  law,  on  bis  oath  deposes  and  says 
that  he  is  the  petitioner  in.  the  above-entitled 
proceeding  and  a  party  beneficially  interested 
therein;  that  he  now  is  and  during  all  the  times 
hereinafter  mentioned  has  been  a  qualified  el'ec- 
tor  of  the  coonty  of  Burleigh  in  the  state  of 
North  Dakota  and  qualified  to  exercise  the  du- 
ties of  the  office  of  state'f  attorney  in  and  for 
said  Burleigh  county;  that  at  the  primary  elec- 
tion held  in  said  Burleigh  county  on  the  2eth 
day  of  June,  1918,  affiant  received  on  the  demo- 
cratic ticket  05  votes  for  tbe  said  office  of 
state's  attorney,  as  shown  by  the  return  ot  the 
votes  oast  at  said  primary  election  by  tbe  can- 
vassing board,  and  that  thsre  were  cast  for 
other  elector  or  electors  on  said  democratic 
ticket  for  said  office  13  votes,  as  shown  by  said 
return,  making  as  shown  by  said  return  the 
number  of  108  votes  cast  for  two  or  more  elec- 
tors for  the  office  of  state's  attorney  on  the 
Democratic  ticket;  that  affiant's  name  was  not 
printed  on  said  Democratic-  ticket  as  a  candi- 
date for  said  office  of  state's  attorney  bnd 
that  there  was  no  candidate  for  said  office  on 
said  ticket  by  petition;  tbat  25  per  cent,  of  the 
vote  for  Governor,  Attorney  General  and  Secre- 
tary of  State  at  the  last  general  election  was 
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110  Totes;  that  there  were  over  200  party 
▼otes  caxt  for  the  demo<!ratic  ticket  at  the 
primary  election  in  Burleigh  county  held  on  the 
26th  day  of  June,  1918,  and  that  the  Democrat- 
ic party  is  entitled  to  a  column  on  the  baQot 
at  the  next  general  election.  Affiant  further 
says  that  the  canvassing  board  neglected  to 
state  and  set  forth  is  their  return  of  the  TOtes 
cast  for  the  office  of  said  state's  attorney  the 
name  or  names  of  the  person  or  persons  re- 
ceiTing  the  said  13  TOtes,  and  the  said  can- 
vassing board  designated  the  same  as  'Scat- 
tering, 13  votes;'  said  designation  being  made, 
as  affiant  is  informed  and  believes,  because 
affiant  had  received  by  far  the  highest  number 
of  votes  on  the  democratic  ticket  for  said  office, 
and  the  said  canvassing  board  deemed  it  useless 
and  unnecessary  to  name  the  person  or  persons 
who  had  received  the  said  13  votes.  Affiant 
says  that  there  was  at  least  one  person  entitled 
to  exercise  the  duties  of  said  office  of  state's 
atttorney  who  received  for  the  said  office  sever- 
al, at  least,  of  the  said  13  votes,  and  that 
affiant  was  not  the  on^  person  selected  by  the 
Democratic  voters  as  a  candidate  for  nomina- 
tion for  said  office  at  said  primary,  and  there- 
fore that  there  was  more  than  one  person 
candidates  for  said  nominatiou  and  selected  as 
such  candidates  by  the  said  voters  but  that 
affiant  received  the  highest  number  of  the  votes 
cast  by  the  Democratic  voters  for  the  said 
office.  Affiant  further  says  that  he  has  made 
demand  on  the  said  IXmothy  B.  Flaherty,  coun- 
ty auditor  as  aforesaid,  requesting  that  the 
name  of  affiant  be  printed  on  said  Democratic 
ticket  as  a  candidate  for  the  said  office  of 
state's  attorney,  but  the  said  l^mothy  K. 
Flaherty,  as  county  auditor  has  refused,  and 
now  does  refuse  to  print  same  as  demanded  and 
requested,  as  shown  by  said  demand,  and  affi- 
davit of  service  of  same,  and  said  refnsal  in 
writing,  attached  hereto,  made  a  part  hereof, 
and  respectfully  referred  to.  Affiant  further 
says  that  the  petitioner  In  the  above-entitled 
proceeding  has  no  other  plain,  speedy,  and  ade- 
quate remedy  in  the  ordinary  course  of  the  law 
and  therefore  asks  that  a  writ  of  mandamus 
issue  commanding  the  said  Timothy  E.  Flaher- 
ty, county  auditor  of  said  Burleigh  county,  to 
Erint  the  name  of  Edward  S.  Allen  on  the 
•emocratic  ticket  for  the  office  of  state's  at- 
torney to  be  voted  at  the  next  general  dection 
to  be  held  in  said  Burleigh  county  on  the  5th 
day  of  November,  A.  D.  l9l8. 

"It  is  admitted  that  2S  per  cent,  of  the  aver- 
age total  number  of  votes  for  the  state  officers, 
to  wit,  Governor,  Secretary  of  State  and  At- 
torney General  at  the  last  general  election  was 
a  fraction  over  109;  that  there  were  cast  at 
the  primary  election  held  on  June  28,  1918,  in 
Burleigh  county  198  party  votes;  that  for  the 
office  of  state's  attorney  106  votes  were  cast; 
of  which  petitioner  received  95  votes,  and  other 
persons  received  13  votes,  the  canvassing  board 
returning  the  said  13  votes  as  'scattering,' 
though  Uiey  were  not  divided  among  13  differ- 
ent persons;  that  there  were  no  names  print- 
ed on  the  Democratic  primary  ticket  for  said 
office,  there  being  no  candidate  by  petition; 
that  the  95  votes  cast  for  petitioner  and  the 
13  votes  cast  for  the  other  persons  were  so  re- 
ceived and  cast  as  the  voluntary  choice  and 
will  of  the  Democratic  electors  and  voters  vot- 
ing at  said  primary  election,  and  that  petitioner 
and  the  others  receiving  votes  for  said  office 
were  candidates  only  as  made  so  by  being  the 
voluntary  choice  of  the  Democratic  voters  man- 
ifested by  their  writing  in  the  names  of  peti- 
tioner and  said  others  on  the  Democratic  pri- 
marv  ticket. 

'"The  respondent  bases  hSs  refusal  on  the  pro- 
visions of  section  862,  C.  li.,  1918.  the  said 
auditor  contending  that  the  vote  cast  for  each 
county  office  at  the  primary  election  must  equal 
In  number  25  per  cent,  of  the  average  total 


vote  cast  for  Governor,  Secretary  of  State  and 
Attorney  General  at  the  last  general  election," 

This  section  is  as  follows: 

"If  the  total  vote  cast  for  any  par^  eanfi- 
date  or  candidates  for  any  office  for  which  nom- 
inations are  herein  provided  for  shall  equal 
less  than  twenty-five  per  cent,  of  the  average 
total  number  of  votes  cast  for  Governor,  Secre- 
tai7   of   State  and   Attorney  General  of  the 

Solitical  party  he  or  they  represented  at  the 
Lst  general  election  then  no  nomination  shall 
be  made  in  that  party  for  such  office,  but  if 
twenty-five  ■  per  cent,  or  more  of  such  party 
vote  is  cast  and  there  is  more  than  on*  candi- 
date for  any  sudi  office  th«  person  receiving 
the  highest  number  of  votes  shall  be  declared 
the  nominee  of  such  party  for  such  office,  pro- 
vided, further,  that  where  there  is  more  than 
one  person  to  be  elected  to  the  same  office  the 
persons  to  the  number  to  be  elected  receiving 
the  highest  number  of  votes  cast  for  such  ofBce 
shall  be  declared  the  nominees  of  the  party  for 
such  offices." 

This  section  Is  an  amendment  to  se<Aion  13 
at  chapter  109  of  the  Laws  ot  1907,  wtalcb 
provides: 

"If  the  total  vote  east  for  any  party  candi- 
date or  candidates  for  an^  office  for  which 
nominations  are  herein  provided  for  shall  equal 
less  than  30  per  cent,  of  the  total  number  of 
votes  cast  for  Secretary  of  State  of  the  politi- 
cal party,  he  or  they  represented  at  the  last 
general  election,  no  nomination  shall  be  made 
in  that  party  for  such  office,  but  if  80  per  cent. 
or  more  of  such  vote  is  cast  cmd  there  is  more 
than  one  candidate  for  any  such  office,  the  per- 
son receiving  the  highest  number  of  votes  shall 
be  declared  the  nominee  of  such  party  for  such 
office;  provided,  further,  that  where  there  is 
more  than  one  person  to  be  elected  to  the  same 
office  the  persons  to  the  number  to  be  elected 
receiving  the  highest  number  of  votes  cast  for 
such  ofBce  shall  be  declared  the  nominees  of 
the  party  for  such  offices." 

This  amendq>«it  was  the  resalt  of  the  de- 
cision In  the  case  of  State  of  North  Dakota 
ex  rel.  Dorval  v.  Hamilton,  20  N.  D.  592,  129 
N.  "W.  916,  wherein  this  court  expressly 
overruled  Its  prior  bedding  In  the  case  of 
State  ex  reL  Montgomery  v.  Anderson,  18  N. 
D.  149,  118  N.  W.  22  and  held  that: 

"Under  the  provisions  of  the  general  primary 
election  law,  the  classincatloii  provides  by  tho 
requirement  of  section  12,  c.  109,  Laws  of  1907, 
to  the  effect  that  no  noinination  shall  be  made 
unless  the  vote, cast  for  state,  district,  or  coun- 
ty offices  is  at  least  30  pet  cent,  of  the  total 
number  of  -frotes  cast  for  the  candidate  for 
Secretary  of  State  ot  each  politiea]  party  at 
the  last  general  electioo,  .>•  arbitrary,  un- 
natural, and  lacks  uniformity  in  the  different 
counties  of  the  state,  by  reason  Qf  the  fact  that 
the  standard  provided  for  determining  the  basis 
of  classification  places  the  party  group  author- 
ised to  make  a  nomination  in  each  county  in 
a  relation  to  the  actual  party  strength  and  to 
each  other  that  is  unstable,  inconstant,  and 
without  uniformity  in  the  ditFerent  counties  of 
the  state.  Such  provision  of  the  law  is  there- 
fore unconstitational  and  void.  On  this  point 
the  holding  of  State  ex  rel.  MnntRomery  v. 
Anderson,  18  N.  D.  14»,  118  N.  W.  22,  is  over- 
ruled." 

In  this  case  tbe  court  In  its  opinion  by 
E^lswortb,  J.,  points  out  the  fact  that  the 
vote  of  a  party  candidate  for  Secretary  of 
State  at  a  general  election,  held  18  months 
previous  to  the  Section  in  issue,  was  hardly 
a  proper  criterion  of  tbe  party  strengtli.    It. 
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however,  went-  very  mseb  Xnrtber  and  for 
reaHOQS  glren  In  its  opinion,  «Bd  in  wMcb  we 
fully  concnr,  intimated  that  the  party- 
strength,  as  represented  at  the  particular 
primu7  in  eontiOTerty,  if  tuch  atrangth 
coold  be  properly  established,  was  a  mtrch 
better  criterion.  It  did  not  hold  that  the  30 
per  cent  of  the  strength  at  such,  primary 
would  be  unreasonable.  It  did  sot,  bowerer, 
intimate  how  that  strength  shonld  be  ascer- 
tained. 

The  Legislature  of  1913  (Laws  1913,  e.  22St) 
sought  to  obviate  the  objection  raided  by  this 
opinion  by  reducing  the  per  cent,  to  2&  per 
cent,  and  by  making  th«  avetage  total  vote 
for  Governor,  Secretary  of  State,  and  Attor- 
ney General  at  th6  preceding  geneml  elec- 
tion the  ctlterioB.  Ik  this,  however,  we- be- 
Here  tt  entirely  failed,  and  that  the  act  be- 
fore us  is  as  vameraMe:  m*  Its  pndBeessor. 
It  Is  dlfflcnlt,  Ittdeed,  for  ns  to  understand 
why  with  the  peesSUUty  hefoira  it  eC  arstr- 
ing  at  a  Just  estimate  of  the  party  strengtb, 
and  in  the  light  of  section  2  of  chapter  218  of 
the  Laws  of  1911,  which  provides  for  a  di- 
rect canvass  by  the  oooaty  asaeasorB  and  the 
registration  of  all  persons  who  are  to  vote 
at  the  primary  elections  according  to  their 
party  affiliations,  and  which  clearly  shows 
that  a  more  Just  and  accurate  criterion  may 
be  had,  it  shonld  have  been  deemed  neces- 
sary to  pass  any  such  measure  a>  that  which 
is  before  us. 

Section  802  of  the  Laws  of  1913,  which  was 
enacted  as  section  2  of  chapter  222  of  the 
Session  Laws  of  1913,  la  an  identical  copy 
of  chapter  321  of  the  Session  Laws  of  1911, 
and  which  act,  though  passed  by  the  Legis- 
lature, was  vetoed  by  Gov.  Burke.  The  rea- 
son for  this  veto  was  that  the  act  in  ques- 
tion would  in  the  opinion  of  the  Governor 
bring  the  average  of  votes  required  for  a 
nomination  even  higher  than  the  percentage 
required  by  law,  which  was  held  to  be  un- 
leasonaUe  in  the  case  of  State  ex  reL  Dorval 
V.  Hamilton,  supra;  and  the  record  which  is 
before  us  cleariy  shows  that  the  fears  of  the 
Governor  were  well  founded,  and  this  in 
sidte  of  the  fact  that,  instead  of  the  vote  for 
Secretary  of  State  being  made  the  criterion, 
the  vote  of  the  Governor,  the  Attorney  Gen- 
eral, and  the  Secretary  of  State  is  adopted 
in  its  stead.  In  the  general  election  of  1906 
the  vote  of  the  Governor  of  Burleigh  county 
was  1,094,  that  of  the  Secretary  of  State 
6T7,  and  that  of  the  Attorney  (General  585. 
The  total  vote  was  2,356.  The  average  total 
vote  was  78553.  Twenty-five  per  cent  of 
785.33  Is  196.25.  The  vote  of  Secretary  of 
State  was  677.  Thirty  per  cent  of  this  would 
make  203.10  According  to  the  figures  of  the 
election  of  1908,  6.77  more  votes  would  be 
required  for  nomination  under  the  original 
enactment  than  under  the  present  amend- 
ment 

If  we  take  the  figures  for  the  general  elec- 
tion of  1910,  however,  we  find  that  the  re- 


verse is  the  situatian.  The  Tote  for  Gover- 
nor was  1,020,  that  of  Secretary  of  State 
tS06,  and  that  of  the  Attorney  General  560. 
The  total  vote  was  2,083.  The  average  total 
vote  would  be  091.33.  Twenty-five  per  cent 
of  this  would  make  173.58.  The  vote  fqr 
Secretary  of  State  was  503.  Thirty  per  cent 
of  this  is  100.00.  22.68  more  votes  wouM  be 
required  for  nomination  under  the  amend- 
ment than  under  the  original  enactment. 
.  When  we  turn  to  the  general  election  of 
1912,  we  find  that  the  vote  for  Governor 
was  768,  that  of  the  Secretary  of  State  was 
90,  and  that  of  the  Attorney  General  was 
600.  The  total  vote  waa  1,467.  The  average 
total  vote  was  489.  Twenty-five  per  cent  of 
this  makes  122.25.  Tbe  vote  for  Secretary  of 
State  was  90.  Thirty  per  cent  of  this  makes 
27.  06.25  more  votes,  therefore,  were  re- 
quired f6r  nomination  under  the  amendment 
than  under  the  original  enactment. 

Turning  to  the  general  election  of  1914,  we 
JBnd  that  the  vote  for  Governor  was  797,  that 
of  the  Secretary  of  State  423,  and  that  of  the 
Attorney  Gw^ral  394.  The  total  vote  was 
1,614.  Ibe  averaca  total  vote  was  &3& 
Twenty-five  per  cent  of  this  makes  134.50. 
The  vote  for  Secretary  of  State  was  423. 
Thhty  per  cent  of  this  makes  126.90.  7.60 
more  votes,  therefore,  were  required  for  a 
nomination  under  the  amendment  than  under 
the  original  enactment 

Turning  to  the  general  election  of  1916, 
we  find  that  the  vote  of  the  Governor  was 
470,  that  of  the  Secretary  of  State  was  344, 
and  that  of  the  Attorney  General  496.  The 
total  vote  was  1,310.  The  average  total  vote 
was  436.66.  Twenty-five  per  cent  of  this 
makes  109.66.  The  vote  for  Secretary  of 
State  was  344.  Thirty  per  cent,  of  this 
makes  103.20.  5.96  votes,  therefore,  were  re- 
quired for  a  nomination  under  tbe  amend- 
ment than  imder  the  original  enactment. 

In  the  Hamilton  Case,  also,  the  lock  of 
uniformity  is  sought  to  be  shown  by  con- 
sidering the  vote  at  the  general  election  in 
the  yeor  1908  for  Secretary  of  State  In  the 
counties  of  Bottineau,  Stark,  Morton,  and 
Adams,  and  It  Is  shown  by  the  <9inion  that : 

"Ninety- eight  per  cent  in  Bottineau,  93  per 
cent  in  Stark,  136  per  cent,  in  Morton,  and  424 
per  cent  in  Adams  of  the  entire  strength  of  the 
party  vote  as  demonstrated  by  its  vote  at  the 

grimary  election  in  the  year  1910,  would  have 
ad  to  be  obtained  in  order  to  enable  the  nomi- 
natioD  of  any  connty  officer  whatever.  Such  a 
result  it  was  held,  made  the  working  of  the 
oriKinal  enactment  preposterous  and  ridiculous, 
and  lacking  in  uniformity,  and  prevented  the 
regulation  from  'operating  on  voters  and  can- 
didates of  the  same  class  with  substantial 
equality.' " 

The  same  result  follows  under  the  present 
act  and  this  even  though  the  average  vote 
of  the  Governor,  the  Secretary  of  State,  and 
the  Attorney  General  is  made  the  criterion 
and  the  percentage  require^s  reduced  to  25. 

"At  the  general  election  of  1908,  in  Bottineau 
county  the  average  of  the  total  vote  of  the  can- 
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didatea  tor  Gorernot',  Secretary  of  State,  and 
Attorney  General  was  1,^40  vote*.  At  the  pri- 
mary election  of  1910  the  highest  number  of 
Democratic  ballots  called  for  and  voted  in  that 
county  was  351.  By  the  application  of  the  25 
per  cent  role,  835  votes,  or  96  per  cent,  of 
the  highest  number  of  that  party  voting  at  that 
election,  waa  necessary  to  enable  it  to  make  a 
nomination  for  any  county  ofBce  whatever.  In 
Stark  county  the  average  of  the  total  rote  of 
the  Governor,  Secretary  of  State,  and  Attor- 
ney General  was  507.  The  Democratic  vote 
at  the  primary  election  of  1910  was  150.    As 

126  votes  were  necessary  for  nomination,  it  re- 
quired 84  per  cent,  of  the  party  vote  cast  at 
uis  election  to  nominate.  In  Morton  county 
the  average  total  vote  for  said  group  in  1908 
wag  1,029.  The  Democratic  vote  at  the  pri- 
mary election  of  1910  was  201.  As  the  number 
required  to  nominate  was  267,  it  would  require 

127  per  cent,  or  27  per  cent,  more  than  the 
entire  party  vote  cast  at  the  primary  election 
to  make  a  nomination.  A  discrepancy  still 
more  magnified  between  the  party  strength  as 
ascertained  by  the  provisions  of  section  2  of 
chapter  222,  Laws  of  1913,  and  that  shown  by 
the  practical  result  of  pardcipation  in  an  elec- 
tion, is  tlkat  returned  from  Adams  county, 
where  the  average  total  of  the  vote  for  Oor«i^ 
nor,  Secretary  of  State,  and  Attorney  General 
in  1908  was  207.  The  highest  Democratic  vote 
at  the  primary  election  of  1910  was  IS.  The 
number  required  to  nom^inate  was  01,  and  in 


order  to  make  a  nomination  it  was  necessary 
for  the  Democratic  party  to  cast  a  vote  equiva- 
lent to  392  per  cent,  of  its  entire  strength  im 
demonstrated  by  the  vote  at -the  primary  elec- 
tion. 

"As  was  said  by  this  court  ia  the  Hamilton 
Case:  'As  these  statistica  are  selected  at  ran- 
dom from  a  list  of  the  counties  of  the  state,  it 
is  a  fair  inference  that  conditions  thus  shown 
to  prevail  in  any  county  obtain  in  every  county, 
differing  only  in  degree.'" 

As  we  view  the  matter,  section  862  of  the 
Compiled  Laws  of  1913  does  not  meet  the 
obJectl(Hi8  that  ar«  raised  in  the  case  of 
State  ex  rel.  Dorval  ▼.  Hamilton,  and  it  la 
therefore  uacoostitutionaL 

Section  862  of  the  CompUed  Lews  of  191S 
being  unconstittitloaal,  it  is  clear  to  ua  that 
tbe  petitioner  Is  entlUed  to  bave  his  nanie 
placed  upon  the  ballot  under  the  provisloiu 
of  chapter  218  <nC  tbe  Laws  of  1911. 

Tbe  prayer  of  tbe  petition  Is  tberefore 
granted,  and  tbe  writ  of  mundamua  will  Is- 
sue. 

GRACE,  X,  concurs  In  the  result  CHRIS* 
TIAMSON,   J.,  dissents. 
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DENECKB  T.  WEST  et  al.     (No.  81993.) 
(Sapreme  Court  ot  low*.    Oct  18,  1918.) 

1.  PiiNCiPAi.  AND  Sttbett  «Ea{S6  —  Smomr 

COMPAHIKS  —  GUABAKTBEINO    PXBVOBMANCB 

OF  Contract. 
A  Massachusetts  casualty  company  having 
amended  its  charter  and  articles  of  incorpora- 
tion  to  permit  engagini;  in  all  classes  of  busi- 
ness, spedSed  in  Acts  Ifasa.  1907,  c.  576,  {  32, 
els.  3,  11.  inclnding  8uret}«bip  "on  official  bonds 
nnd  for  the  performance  of  other  obligations," 
held  to  have  acquired  the  power  to  guarantee 
ttjr  bond  the  fulfillment  of  contract  obligationR. 

2.  Principal   and    SmtKTT   «=3>57— SuxBiT 

COUPANIES— AOENTB— ATTTHOBZTT. 

Evidence  held  to  show  that  defendant  cas- 
ualty company  had  delegated  to  its  attorneys 
in  act  the  power  to  Issue  a  bond  guaranteeing 
performance  of  a  contract  to  repurchase  land. 

3.  Pbircipai.  and  Aoknt   <s»116(1)— Powbb 

OF  ATTORNBT— talflTATION   OF  POWBB. 

limitations  upon  a  recorded  power  of  at- 
torney, expressed  in  principal's  letter  to  his 
agent,  must  be  brought  home  to  the  notice  or 
ImowledKe  of  a  third  person  dealing  with  the 
agent  aa  sudi,  in  order  to  be  available  to  the 
principal   against  the  third  person. 

4.  Iksttkanck  «=s>186(3)  —  PsKMnjus  — 
Patitent  to  Agent. 

Payment  of  premium  to  insurer's  authoriz- 
ed agent  is  payment  to  insurer. 

5.  Pmncipal  and  Sobety  €=»57  —  Sttbett 
CovPAmxs— EsTOPPEi.  TO  Plead  Uliba 
Vires. 

Where  a  bonding  corporation  bad  prompt 
knowledge  of  the  issuance  of  its  bond,  and  fail- 
ed to  notify  insured  that  the  bond  was  not  bind- 
ng,  it  was  estopped  to  plead  ultra  vires. 

f.  Principai,  and  Subeit      «=s>44— Bonds— 

GUAHAWTEBINO  Or  OONTBAOT  PEBFOBHANOC. 

A  bond  guaranteeing  the  performance  of  a 
contract  to  repurchase  land  held  not  void  as 
against  public  policy. 

7.  Evidence  ®=»73  —  pBESujiPTioNS  — 
Corporate  Acts. 

There  is  no  presumption  that  a  bonding  cor- 
poration has  exceeded  its  power  in  entering 
into  a  bond,  but  it  will  be  presumed  that  It 
acted  within  the  scope  of  its  granted  power. 

o  Appeai.  and  Ebbor  «s>1050(4)  —  Habm- 
LBSs  Ebbob— Evidence  of  Fobeion  Stat- 

tTTES. 

That  appellees  put  in  evidence  stntntes  of 
•  foreign  state  without  sufficient  identification, 
if  error,  was  not  harmful  to  appellant,  upon 
whom  rested  the  burden  of  proving  such  stat- 
utes. 

8.  Pbincipai,  and  Sttbett  ©=>5e  —  Stjkett 
Companies— Powers— GtTABANTT  of  Con- 
tract. 

'An  insurance  corporation  is  not  forbidden 
by  Code,  {  1709,  from  guaranteeing  by  bond 
the  performance  of  a  valid  contract  to  repur- 
chase land. 

Appeal  from  District  COurt,  Linn  County; 
John  T.  Moffitt,  Judge. 

Action  at  law  to  recover  upon  a  surety 
bond.  There  was  a  directed  verdict  for  the 
plaintiff,  and  from  the  Judgment  rendered 
thereon  the  defendants  appeal.    Affirmed. 

Coffia  &  Bippey,  o£  Des  Moines,  and  Red- 
mond &  Stewart,  of  Cedar  Kaplds,  for  ap- 
Pdlants.  Barnes,  Ghamberlain  ft  HanzUk, 
of  Cedar  Rapids,  for  appellee. 


WHAVER,  J.  On  February  17,  1914,  the 
defendant  West  sold  and  conveyed  to  the 
plaintiff  a  described  half  section  of  land  in 
tha  state  of  Colorado.  At  the  time  of  said 
sale  and  conveyance,  and  aa  a  part  ot  the 
same  transaction,  the  grantor  and  grantee 
entered  into  a  written  contract  which,  In 
view  of  the  somewhat  peculiar  nature  of  the 
ooBtroversy,  we  here  set  out  in  full: 

"Contract. 

"This  contract,  made  in  duplicate  and  entered 
into  this  17tb  day  of  February,  1914,  by  and  be- 
tween N.  P.  West,  of  Linn  county,  Iowa,  party 
of  the  first  part,  and  C.  Denecke,  party  of  the 
second  part:  witneaseth: 

"Party  of  the  first  part  has  this  day  sold 
to  party  of  the  second  part  a  certain  half  sec- 
tion of  land  legally  described  aa  follows:  The 
north  half  section  seven,  township  two  south, 
range  sixty-four  west  of  the  sixth  P.  M.,  Adams 
county,  Colorado,  containing  320  acres,  more 
or  less,  according  to  government  survey. 

"Party  of  the  second  part  has  purchased 
above-described  land,  and  for  the  same  has  paid 
the  sum  of  $2,800  in  cash,  the  said  land  being 
transferred  subject  to  the  incumbrance  now 
against  it  amounting  to  (2,000.  Deed  to  the 
above-described  land  has  this  day  passed  to  the 
party  vl  the  second  part,  and  party  of  the  first 
part  hereby  agrees  to  furnish  second  party  an 
abstract  showing  good  and  merdiantable  title 
to  said  land,  free  and  dear  from  all  incumbranc- 
es excepting  the  above-mentioned  $2,000,  as  soon 
as  Boid  abstract  can  be  prepared  by  the  ab- 
stract company. 

"Inasmuch  as  second  party  has  purchased 
the  above-described  land  without  the  usual  in- 
spection and  Investigation,  and  inasmuch  as 
first  party  has  sold  the  same  at  a  price  lower 
than  any  of  this  nearby  land  have  been  sold,  it 
is  agreed  between  first  and  second  party  hereto 
aa  follows: 

"Party  of  the  second  part  shall  hold  title 
to  said  land  for  one  year  or  until  such  earlier 
date  as  said  land  may  b«  resold  at  a  profit  sat- 
isfactory to  both'  parties  hereto.  Party  of  the 
second  part  agrees  to  allow  the  first  party  to 
have  the  exclusive  reselling  of  said  land  for  one 
year,  and  party  of  Jthe  second  part  shall  transfer 
title  of  said  land  to  the  new  purchaser  when  the 
first  party  furnishes  such  a  purchaser  who  shall 
pay  eoongh  cash  that  second  party  diall  receive 
at  least  ^,300  from  said  sale. 

"Party  of  the  first  part  agrees  to  use  his  best 
efforts  in  the  selling  of  the  above-described  land 
and  expects  to  be  able  to  resell  same  within 
one  year  at  $25  per  acre  or  more.  Whatever 
amount  may  htf  agreed  upon,  however,  in  the 
reselling  of  this  land,  the  amount  received 
above  $15  per  acre  shall  be  divided  equally  be- 
tween the  first  party  and  the  second  party 
hereto. 

"To  make  more  certain  the  reselling  of  said 
half  section  the  first  party  does  hereby  agree  to 
put  100  acres  of  same  into  crop  during  the 
spring  of  1914.  The  seed  shall  be  furnished 
and  the  work  shall  be  done  at  the  expense  of 
first  party,  but  one-half  the  expense  of  harvost- 
ing,  threshing,  and  marketing  said  grain  shall 
be  paid  by  the  second  party,  and  second  party 
shall  receive  one-half  the  crop  raised  on  said 
one  hundred  acres. 

"If  for  any  cause  party  of  the  first  part  is 
unable  to  accomplish  the  reselling  of  this  land 
within  one  year  from  date  hereof,  then  the  party 
of  the  first  part  reserves  the  right  to  purchase 
back  from  second  party  the  abovc-aesrrihpcl 
land.  And  first  party  does  horphy  bind  hiiriRplf 
to  purchase  back  said  land  from  party  of  the 
second   part,  paying  party  of  the  second  veit 
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the  Bum  of  $3,300  in  cash,  within  one  year, 
for  said  land,  and  taking  the  same  sabject  to 
the  $2,000  incumbrance.  Said  $3,300  is  to  be 
paid  to  party  of  the  second  part  in  cash  in 
excess  of  whatever  amount  is  paid  to  second 
party  from  the  proceeds  to  bis  one-half  share 
of  crop. 

"The  agreements  and  obligations  herein  made 
by  the  party  of  the  first  part  are  guaranteed  to 
party  of  the  second  part  by  the  surety  bond  of 
even  date  hereof,  signed  by  party  of  the 
first  part  and  the  New  England  Casualty  C!om- 
pany  of  Boston  as  surety,  a  copy  of  which  bond 
is  attaclKd  hereto  and  made  a  part  of  this  con- 
tract. 

"Witness  our  bands  and  seals  this  day  and 
year  first  above  written. 

"First  Party,  N.  P.  West 
"Second   Party,   O.   Denecke." 

The  bond  made  and  delivered  In  pursa- 
ance  of  said  contract  Is  as  foUows: 

"Surety  Bond. 

"Know  all  men  by  these  presents  that  we,  N. 
P.  West,  of  Linn  county,  Iowa,  and  the  New 
England  Casualty  Company,  of  Boston,  are 
jointly  and  severally  bound  and  firmly  held  un- 
to O.  Denecke,  of  Linn  county,  Iowa,  in  the 
sum  of  $3,300,  the  payment  of  which,  well  and 
truly  to  be  made,  we  hereby  bind  ourselves  and 
assigns  and  legal  representatives.  The  con- 
dition of  the  above  obligation  is  as  follows,  to 
wit; 

"Whereas,  said  N.  P.  West  has  sold  unto  0. 
Denecke  the  north  half  section  seven,  township 
two  south,  range  sixty-four  west  of  the  sixth 
P.  M.,  Adams  county,  Colorado,  containing  320 
acres,  more  or  less,  and  has  contracted  to  place 
in  crop  100  acres  of  same  for  one-half  the  crop 
raised  thereon;  also  to  repurchase  said  half 
section  at  the  end  of  one  year  from  date  for 
$3,300  (subject  to  its  incumbrance  of  $2,000), 
providing  said  land  has  not  been  resold  by  N. 
P.  West  prior  to  that  time,  and  satisfactory 
settlement  made  with  C.  Denecke: 

"Now,  therefore,  if  said  N.  P.  West  shall  re- 
sell above-described  land  or  repurchase  said 
land  within  one  year  from  date  hereof,  and  pay 
to  said  C.  Denecke  the  sum  of  ^,300  or  more 
for  same,  in  addition  to  assuminc  the  $2,000 
incumbrance  thereon,  then  t^  obUgation  shall 
be  void.  Otherwise  it  shall  be  in  ful  force  and 
virtue,  and  we  do  hereby  bind  ourselves,  oar 
assigns  and  our  representatives,  to  faithfully 
fulfill  said  agreement  made  by  N.  P.  West,  and 
contained  in  the  contract  attached  hereto  and 
made  a  part  hereof. 

"Witness  our  bands  and  seals  this  17th  day 
of  February  in  the  year  of  our  Lord,  1914. 
"Seal  impressed:  .    - 

"New    England    Casualty    Company,    Boston, 

Alass. 
"Incorporated,  1901. 

"N.  P.  West. 
"New  England  Casualty  Company  of  Boston, 

"By  Thos.  B.  Powell,  Attorney  in  Fact. 

"By  Fred  W.  Higley,  Attorney  in  Fact" 

On  March  22,  1915,  the  plaintiff  brongbt 
this  action  alleging  breach  of  the  contract 
and  bond  on  tha  part  of  West,  and  asking 
for  recovery  of  his  damages  against  both 
West  and  the  casualty  company.  To  this 
acUoDi  the  casualty  company  appeared  and 
answered.  In  substance,  that  under  Its  arti- 
cles of  Incorporation  and  the  laws  of  Massa- 
chusetts, where  It  was  organized,  and  the 
laws  of  Iowa,  where  the  bond  In  suit  was 
executed,  it  had  and  has  no  power  or  au- 
thority to  Issue  or  enter  into  bonds  or  con- 
tracts of  the  character  of  the  one  in  suit, 


and  that  the  Inotrument  sued  upon  is  there- 
fore void.  It  is  further  pleaded  that  the 
agents  or  attorneys  who  appear  to  have  exe- 
cuted the  bond  in  the  company's  name  acted 
without  its  authority  and  without  its  luiowl- 
edge  or  consent,  and  that  the  company  never 
received  any  compensation  for  becoming  the 
surety  of  West,  and  the  bond  was  and  Is 
without  any  consideration  or  compensation 
for  tlie  risk  so  purported  to  have  been  assum- 
ed. It  is  also  alleged  that  while  Higley,  who 
executed  tlie  bond  In  the  company's  name, 
was  its  agent,  his  agency  was  of  a  stxlctl.v 
limited  kind,  and  he  was  authorized  to  issue 
surety  bonds  <Mily  after  reporting  applications 
therefor  to  the  CMnpany  and  receiving  its 
approval;  that  no  application  for  this  alleged 
bond  was  ever  reported  by  blm,  nor  did  he 
ever  report  or  remit  to  the  company  any  col- 
lection of  the  premium  thereon. 

In  reply  plaintiff  alleges  that  on  and  prior 
to  March  14,  1914,  the  defendant:  had  full 
knowledge  and  notice  of  the  ezecuticm  of 
said  bond  in  its  name  by  its  agents,  but  toolc 
no  steps  to  cancel  or  repudiate  such  bond, 
or  to  notify  plaintiff  that  the  bond  was  claim- 
ed to  be  ultra  vires,  but,  on  the  contrary, 
knowing  that  it  had  been  executed,  and  that 
plaintiff  was  relying  thereon,  the  company 
permitted  it  to  stand  without  objection  or 
denial  to  the  plaintiff  for  a  full  year  and  until 
the  expiration  of  the  full  term  which  said 
bond  was  intended  to  cover.  Plaintiff  avers 
that  he  did  In  fact  rely  upon  the  validity  and 
binding  force  of  said  bond,  and  took  no 
steps  to  protect  himself  against  loss,  as  he 
would  have  done  had  he  known  that  the  com- 
pany would  deny  Its  liability  ou  the  written 
obligation  made  and  executed  by  its  agent, 
and  that  because  thereof  the  defendant  Is 
now  estopped  to  plead  or  deny  the  right  of 
the  plaintiff  to  have  the  same  enforced  by 
premier  action  in  court. 

The  issues  having  been  brought  to  trial  to 
a  Jury,  the  plaintiff  put  In  evidence  the  deed, 
contract,  and  bond  already  mentioned,  and 
testified  that  West  failed  to  accomplish  any 
sale  of  the  land  within  the  agreed  period  of 
one  year,  and  has  ever  since  failed  to  repur- 
chase the  land  or  pay  the  agreed  price  there- 
for, and  that  said  West  is  now  insolvent.  He 
also  introduced  the  power  of  attorney  given 
by  the  bond  company  to  Fred  M.  Higley  and 
Thomas  B.  Powell  authorizing  them  to  ex- 
ecute surety  bonds  in  the  name  of  the  com- 
pany, which  written  power  was  accompanied 
by  a  resolution  of  the  company's  board  of 
directors  authorizing  their  president  and  sec- 
retary to  execute  it  The  instrument  Is  in 
the  following  form: 

"Power  of  Attorney. 

"New  England  Casualty  Company.    Home 
Office,  Boston,  Massachusetts. 

"Know  all  men  by  these  presents  that  the 
New  England  Casualty  Company,  by  Edwin 
Gott,  its  vice  president,  and  William  J.  Lewis, 
its  assistant  secretary,  in  pursuance  of  a  cer- 
tain resolution  duly  passed  by  the  board  of  di- 
rectors of  said  company  at  a  regular  meeting 
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of  that  body  lield  on  the  2lBt  day  of  December, 
1911,  a  copy  of  which  is  hereto  attached,  does 
hereby  nominate,  constitute,  and  appoint  Fred 
a.  Higley  and  Thomas  B.  Powell  or  Fred  M. 
Higley  and  Frank  H.  Randall,  of  Cedar  Rapids, 
Iowa,  its  true  and  lawful  amenta  and  attorneys 
in  fact,  to  make,  execute,  seal,  and  delirer  for 
and  on  its  behalf  as  surety  and  as  its  act  and 
deed,  any  and  all  bonds,  recognizances,  or  un- 
dertakings in  the  state  of  Iowa,  for,  or  on  be- 
half of,  the  company. 

"And  the  execution  of  snch  bonds  or  under- 
takings in_  pursuance  of  these  presents  shall 
be  as  binding  upon  said  company,  as  fuUy  and 
amply,  to  all  intents  and  purposes,  as  if  they 
had  been  duly  executed  and  acknowledged  by 
the  regularly  elected  officers  of  the  company, 
at  its  o£Bce  in  Boston,  liass.,  in  their  own  prop- 
er persons. 

"In  witness  whereof  the  said  Edwiu  Gott, 
vice  president,  and  William  J.  Lewis,  assistant 
secretary,  have  hereunto  subscribed  their  names 
nnd  affixed  the  corporate  seal  of  the  said  New 
England  Casualty  Company  tiiia  twenty-fifth 
day  of  June,  A.  D.  1913. 

"Attest: 

"William  J.  liewis,  Assistant  Secretary. 
"Edwin  Oott,  Vice  President 

"At  a  regular  meeting  of  the  board  of  direc- 
tors of  the  New  England  Casualty  Company, 
held  in  its  office  in  the  city  of  Boston,  common- 
wealth of  Massachusetts,  on  the  2l8t  day  of 
December,  1911,  the  following  resolution  was 
unanimously  adopted,  to  wit: 

"  "Whereas,  it  frequently  becomes  necessary 
for  a  representative  of  the  company  to  execute 
a  bond  on  behalf  of  tke  company,  which,  for 
lack  of  time  or  some  other  cause,  it  is  impos- 
sible to  have  executed  by  the  regularly  elected 
offic<>rs   of  the  company. 

"  1!1ierefore  be  it  reserved,  tiiat  the  president, 
or  either  of  the  vice  presidents,  by  and  with 
the  concurrence  of  the  secretary  or  assistant 
secretary,  is  hereby  authorized  to  empower  any 
representative  of  the  company  to  execute,  on 
behalf  of  the  company,  any  bond  which  the 
company  might  execute  through  \ts  duly  elect- 
ed officers.' 

"t,  William  J.  Lewis,  assistant  secretary  of 
the  New  Ehigland  Casualty  Company,  hereby 
certify  that  the  aforegoing  is  a  true  copy  taken 
from  the  records  of  proceedings  of  the  board 
of  directors  of  the  New  England  Casualty  Com- 
pany, and  is  still  in  force. 

"In  testimony  whereof  I  have  hereunto  sab- 
scribed  my  name  as  assistant  secretary,  and 
affixed  the  corporate  seal  of  the  New  England 
Casualty  Company  this  25th  day  of  June,  A.  D. 
1913. 

"Wm.  3.  Lewis,  Assistant  Secretary." 

In  defense  the  company  exhibited  Its  ar- 
ticles of  Incorporation  and  examined  Its 
offic<>r3  and  directors  severally  concenulag 
the  nsture  of  Its  business  and  the  extent  of 
the  authority  which  it  delegated  to  local 
agents.  Most  of  them  denied  having  any 
knowledge  of  the  giving  of  the  bond  in  suit, 
and  denied  that  It  was  within  the  scope  of 
their  corporate  power  or  authority,  or  of 
the  power  or  authority  conferred  npon  the 
company's  agents.  They  also  denied  having 
any  report  or  notice  that  the  agents  had  in 
fiiet  aBsumed  the  authority  to  execute  the 
bond,  or  had  reported  its  execution,  or  paid 
over  any  premium  collected  thereon,  and 
alleged  that  the  company  promptly  repudiat- 
ed tbe  transaction  as  soon  as  it  came  to  its 
knowledge,  about  the  time  this  suit  was  be- 
gun. Other  testimony  for  the  defense  and 
for  the  plaintiff  In  rebuttal,  so  far  as  the 


same  Is  material,  will  be  menationed  In  tbe 
further  progress  of  this  (pinion. 

At  the  close  of  the  evidence  plaintiff  mov- 
ed for  a  directed  verdict  In  Ms  favor  against 
both  defendants  on  the  ground  that  the  un- 
disputed testimony  established  his  right  to 
recover  as  a  matter  of  law.  The  defendant 
company  also  moved  for  a  directed  verdict 
because  it  appears  from  the  evidence  with- 
out dispute  that  the  execution  of  the  bond 
was  in  excess  of  the  authority  of  the  cor- 
poration under  the  law  of  the  Jurisdiction 
where  it  was  organized  as  well  as  under  the 
laws  of  Iowa,  and  Is  therefore  void  and  of 
no  effect  As  further  grounds  assigned  for 
such  motion  the  company  states  that  the 
acts  of  the  agent  Higley  were  not  within  the 
scope  of  the  authority  conferred  upon  him 
and  wer«  against  public  policy,  and  that  the 
plaintiffs  plea  of  estoppel  cannot  be  sustain- 
ed because  the  bond  executed  by  Higley  was 
not  simply  voidable,  but  absolutely  void.  The 
trial  eoort  denied  the  motion  made  In  be- 
half of  the  company  and  stetalned  plalnaiTs 
motion.  A  directed  verdict  for  plaintiff  was 
then  retained,  and  from  the  Judgment  thero- 
on  the  company  appeals. 

From  ti»e  fbregoing  statement  It  will  be 
seen  that  the  primary  inquiry  upon  this  ap- 
peal Involves  an  examination  into  tbe  power 
and  authority  of  the  appellant  company  to  be- 
come surety  upon  the  bond  In  suit,  and  the 
real  or  apparent  power  conferred  upon  the 
appellant's  agents,  Higley  and  Powell,  to 
bind  the  appellant  by  the  execution  of  such 
bond  In  Its  name. 

[1]  Turning  first  to  the  plea  of  ultra  vires, 
the  burden  of  establishing  which  was  upon 
the  appellant  we  are  very  <aear  that  as  a 
matter  of  law  It  Is  not  sustained  by  the  evi- 
dence. Appellant's  showing  In  this  respect 
Is  that,  as  originally  organized  in  Massachu- 
setts, its  business  was  limited  to  a  species  of 
accident  insurance;  but  thereafter,  and  be- 
fore the  Issuance  of  the  bond  In  suit,  its 
charter  and  articles  of  incorporation  were  so 
amended  and  so  broadened  In  scope  as  to  au- 
thorize the  company  (quoting  from  the 
amended  article)  to— 

"engage  in  all  classes  of  business  specified  in 
the  third  and  eleventh  clauses  of  section  32  of 
chapter  676  of  the  Acts  of  190T,  to  wit:  To 
guarantee  the  fidelity  of  persons  in  positions 
of  trust  private  or  public,  and  to  act  as  surety 
on  official  bonds  and  for  the  performance  of 
their  obligations;  and  to  insure  against  loss 
or  damage  by  burglary,  theft,  or  housebreak- 
ing; and  to  engage  in  all  other  classes  of  busi- 
ness now  or  hereafter  permitted  to  domestic 
coiporations  authorized  by  law  to  do  business 
under  the  said  third  and  eleventh  clauses,  and 
to  engage  in  any  other  classes  of  business  now 
or  hereafter  permitted  under  tiie  laws  of  Mas- 
sachusetts to  domestic  insurance  companies 
having  a  capital  stock  of  ?600,000." 

The  section  of  the  statute  referred  to  to 
the  foregoing  quotation  as  the  measure  of 
the  appellant's  authority  to  do  a  surety  busi- 
ness provides  for  the  organization  of  cor- 
porations to  do  insurance  busineas,  and  in  the 
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qkeciflcatlMi  of  powers  conferred  upon  sodi' 
corporations  Is  the  following: 

"Third,  to  gnanuitee  the  fidelity  of  penons 
io  positions  of  trust,  private  or  public,  and  to 
act  as  Burebr  on  official  bonds  and  (or  the  per- 
formance of  other  obligations." 

At  tbe  stockholders'  meeting  which  approv- 
ed the  change  in  the  appellant's  articles  of 
incorporation,  it  was  voted  to  engage  in  all 
classes  of  business  authorized  by  the  section 
of  the  statute  already  referred  to,  ^»ecify- 
Ing  suretyship  on  official  bonds,  fndemnl^- 
ing  bonds,  and  guaranty  of  the  fidelity  of 
persons  In  positions  of  trust,  and  (among  oth- 
er tJiings)  "to  engage  in  all  other  classes  of 
business  now  or  hereafter  permitted  to  cor- 
porations organized  to  do  business  and«: 
said  fifth  clause." 

That  the  powers  thus  given  to  appellant 
are  broad  enough  to  Include  the  giving  of 
bonds  such  as  the  one  here  being  considered 
we  think  there  Is  no  room  to  doubt  Indeed, 
the  appellant's  witnesses,  Its  officers  and  di- 
rectors, in  effect  admit  that,  according  to  their 
own  Interpretation,  It  was  a  line  of  business 
In  which  they  could  properly  engage,  and 
would  engage  If  it  was  tmdered  tinder  con- 
ditions virhlch  made  It  reasonably  safe.  For 
example,  the  witness  Brlgg^s,  vice  president 
of  the  company,  and  the  officer  to  whom,  as 
we  shall  see,  the  proposal  of  Hlgley  to  issue 
this  very  bond  was  referred  before  the  date 
of  Its  ezecutl(Hi,  being  examined  for  the  de- 
fense, testified  as  follows: 

"Int  15.  You  may  state,  if  you  know,  wheth- 
er or  not  yon  yodrself,  or  any  one  working  un- 
der or  for  you,  or  the  New  England  Casualty 
Company,  or  your  department,  had  ever  been 
given  authority,  right,  or  power,  either  express 
or  implied,  to  sign  the  said  alleged  bond  marked 
'Exhibit  B'?  Answer.  Certain  officers  in  the 
home  office  had  authority  to  execute  such  in- 
struments, but  no  authority  had  been  delegated 
to  any  person  to  execute  this  instrument,' 

It  was  further  shown  without  dispute  in 
the  testimony  that  before  the  bond  was  made 
Hlgley  reported  the  proposed  transaction, 
with  copy  of  the  proposed  bond,  to  the  ap- 
pellant's general  agents  at  Des  Moines,  who 
directed  Hlgley  to  hold  the  matter  In  abey- 
ance until  they  could  communicate  with  the 
home  office ;  and,  this  being  done,  the  appel- 
lant, by  Briggs,  its  vice  president,  wrote  the 
general  agents,  saying  "this  Is  a  class  of 
business  which  we  would  not  consider  under 
any  circumstances  without  negotiable  col- 
lateral to  the  full  amount  of  our  bond." 
Thereupon  the  general  agents  thus  Instruct- 
ed wrote  Hlgley  that  the  "company  looks 
upon  this  class  of  business  as  undesirable, 
and  would  not  consider  it  under  any  circum- 
stances without  first  securing  negotiable  col- 
lateral to  the  full  amount  of  the  bond."  Oth- 
ers of  the  appellant's  officers  and  directors, 
being  asked  on  cross-examination  whether 
the  corporation  did  not  execute  bonds  to  se- 
cnre  the  performance  of  contracts  and  bonds 
of  indemnity  and  other  mlscellaneoas  surety 
bonds,   anawered,    "Only    with  satisfactory 


financial  security  In  the  way  of  cash  or  ne- 
gotiable collateral."  In  the  correspondence 
which  took  place  between  Hlgley  and  other 
representatives  of  the  company  before  the 
bond  was  Issued  there  was,  as  w«  have  seen, 
no  objection  raised  by  the  latter  because  of 
any  want  of  power  or  authority  to  accept 
such  business,  but  rather  that  It  was  of  an 
undesirable  class  of  risks,  which  the  company 
would  refuse  if  not  accompanied  with  coun- 
ter security  In  ne^tlable  paper  to  the  full 
amount  of  the  bond.  Under  no  accepted  rale 
of  Interpretation  or  construction  can  the  ap- 
pellant's articles  of  Incorporation,  or  the 
statutes  authorizing  the  same,  be  fairly  held 
to  forbid  the  giving  of  the  bond,  l^ough 
somewhat  novel  In  some  of  Its  features,  the 
contract  between  plaintiff  and  West  was  one 
by  whidi,  upon  a  certain  contingency.  West 
was  to  become  bound  to  purchase  the  de- 
scribed land  at  a  stated  price  upon  a  date 
certain,  and  the  ^ect  of  the  bond  was  to 
make  appellant  surety  of  West  for  the  per- 
formance of  his  said  contract  obligation.  It 
may  be  that  a  careful  and  conservative  com- 
pany ought  to  refuse  any  hazard  with  re- 
spect to  such  an  agreement,  but  that  objec- 
tion goes  only  to  the  wisdom  of  such  a 
transaction  and  not  t<f  the  power  of  the  com- 
pany. 

[2]  The  appellant's  further  proposition, 
that  the  execution  of  such  bond  was  not 
within  the  real  or  apparent  scope  of  the  au- 
thority conferred  upon  Higley,  or  Hlgley  and 
Powell,  Is  not  borne  out  by  the  record.  On 
the  contrary,  the  power  and  authority  of 
the  company  to  enter  into  obligations  of  that 
nature  being  established.  It  la  shown  beyond 
doubt  that  such  authority  was  delegated  to 
their  attorneys  In  fact.  Naturally  and  prop- 
erly upon  this  question  we  turn  first  to  the 
written  power  itself,  and  that  in  express 
terms  names  both  Hlgley  and  Powell  as  Its 
lawful  attorneys  and  agents,  with  power — 
"to  make,  execnte,  seal,  and  deliver  for  and  on 
its  behalf  as  surety,  and  as  its  act  and  deed, 
any  and  all  bonds,  recognizances,  or  undertak- 
ings, in  the  state  of  Iowa,  for  and  on  behalf 
of  the  company.  And  the  execution  of  such 
bonds  or  undertakuigs  in  pursuance  of  these 
presents  shall  be  as  binding  upon  such  com- 
pany, as  fully  and  amply,  to  all  intents  and 
purposes,  as  if  they  had  been  duly  executed  and 
acknowledged  by  the  regularly  elected  officers 
of  the  company  at  its  office  in  Boston,  Mass., 
in  their  own  proper  persons." 

The  reeolutl<Mi  of  the  board  of  directors 
provided  for  the  granting  of  such  powers  of 
attorney,  and  declared  that  the .  bonds  exe- 
cuted by  such  attorneys  or  agents — 
"shall  be  as  binding  upon  such  company  as 
fully  and  amply  to  all  intents  and  pnrposes  as 
if  they  had  been  duly  executed  and  acknowledg- 
ed by  the  regularly  elected  officers  of  the  cona- 
pany  at  its  office  in  Boston,  Massachusetts,  in 
their  own  proper  person." 

This  power  of  attorney  and  its  authoriza- 
tion, the  appellant  admits,  was  duly  record- 
ed In  Iowa.  In  their  letter  transmitting  this 
power  of  attorney  to  Hlgley  the,  state  agents 
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describe  It  as  giving  powers  which  "are  prao- 
tlcally  unlimited,"  but  said  to  him  be  would 
have  to  be  guided  by  the  limitations  set  out 
In  a  certain  tetter  from  the  company,  which 
was  furnished  him  with  that  Instrument. 
This  letter  and  Its  limitation  upon  the  power 
of  the  attorney  was  not  recorded,  nor  Is 
there  any  showing  that  It  ever  came  to  the 
notice  or  knowledge  of  the  plaintiff  until  de- 
veloped in  this  litigation.  Thla  letter  of 
ln8tractl<ms  tells  the  agent  he  muat  read  It 
Into  his  power  of  attorney,  Infornw  blm  that 
he  la  authorized  to  Issue  certain  bonds  with- 
out sotailssloQ  to  the  home  office,  and  among 
the  bonds  so  enumerated  la  the  following: 
"On  contract  bonds  you  are  permitted  to 
accept  risks  and  execute  bonds  without  refer- 
ence provided  the  bond  does  not  exceed  $5,000 
and  the  contract  does  not  exceed  $10,000." 

Another  clause  directs  the  agent  to  submit 
all  applications  for  bonds  other  than  such  as 
were  authorized  In  the  Instructions  to  the 
consideration  of  the  home  office. 

[3]  So  far  as  the  letter  of  Instruction  Is 
concerned.  It  may  serve  to  measure  the  ob- 
ligation of  the  agent  to  his  principal  and  be 
a  matter  of  material  consideration  in  ques- 
tions or  controversies  arising  between  them, 
but  it  is  hardly  necessary  to  cite  authorities 
In  support  of  the  proposltlcm  that,  unless 
sue*  Instruction  or  limltHtlon  upon  the  power 
of  the  agent  holding  a  power  of  attorney  is 
brou!;ht  home  to  the  notice  or  knowledge  of 
a  third  person  which  deals  with  the  agent 
as  such,  it  Is  wholly  immaterial  and  will 
not  serve  to  relieve  the  principal  from  any 
obllgatlmi  whldi,  except  for  such  Instruction, 
would  be  Mndlng  upon  blm.  Davenport  v. 
Ins.  Oo..  17  Iowa,  276;  Vlele  v.  Insurance 
Co.,  28  Iowa,  58;  Spence  v.  Ry.  Co.,  117  Iowa, 
5,  90  M.  W.  346 ;  Flshbaugh  v.  Spunaugle,  118 
Iowa,  341,  92  N.  W.  58.  There  Is,  as  we 
have  already  noted,  an  utter  absence  of  evi- 
dence that  the  limitation  so  placed  upon  the 
authority  of  Hlgley  was  brought  to  the  notice 
of  plalntiir,  and  we  can  conceive  no  sound 
reason  for  permitting  the  secret  Instructions 
by  appellant  to  its  agoits  to  deprive  plain- 
tiff of  bis  right  to  a  recovery  upon  the  bond. 

[4]  Counsel  have  given  considemble  at- 
tention to  the  claim  that  Hlgley  never  paid 
over  or  accounted  for  the  premium  on  the 
bond.  It  appears  without  dispute  that  Hlg- 
ley received  the  premium,  and  so  far  as 
plaintiff  Is  concerned  this  Is  a  payment  to  the 
company.  Hlgley  also  swears  that  he  re- 
mitted It  to  the  general  agents,  but  this  is 
denied  by  the  appelant,  and  It  may  be  con- 
ceded that.  If  the  fact  In  this  respect  were 
material  to  a  proper  finding  upon  the  Issues 
In  this  case,  the  question  should  have  been 
submitted  to  the  Jury.  But  the  matter  of 
an  accounting  between  appellant  and  Hlg- 
ley Is  one  In  which  the  plaintiff  has  no  Inter- 
est, and  whether  the  pr^nlum  was  or  was 
not  paid  over  by  the  agent  we  need  not  at- 
tempt to  determine. 

[I]  Were  the  right  of  the  plaintiff  other- 


wise In  doubt,  we  are  of  the.  tq^lon  Chat 
the  appellant  Is  estopped  as  a  matter  of  law 
to  set  up  the  plea  of  ultra  vires.  Corpora- 
tions, no  less  thani  natural  persons,  are  held 
to  the  obligations  of  good  faith  and  fair  deal- 
ing. Within  a  very  few  days  after  the  bond 
was  made  to  tlie  plaintiff  the  fact  became 
known  to  the  compao}- — at  least  to  Its  gen- 
eral state  agents — and  (apparen/tly)  to  one 
or  more  of  Its  principal  officers  at  tlie  home 
office.  If  It  desired  to  repudiate  the  trans- 
action and  deny  the  binding  effect  of  the 
bond,  every  principle  of  good  faith  required 
it  to  notify  the  plaintiff  promptly,  and  thus 
give  him  opportunity  to  protect  his  Interests. 
That  the  company  and  its  officers  knew  and 
appreciated  Its  duty  In  this  respect  Is  dear- 
ly shown.  Two  days  after  the  date  of  the 
bond  the  general  agents  wrote  Hlgley,  say- 
ing: 

"Re:    N.  P.  West,  Cedar  Rapids.  la. 

"The  indoaed  financial  statement  and  copy  of 
centract  and  copy  of  bond  was  inclosed  in  your 
letter  to  ua  this  morning  without  an;  comment. 
We  do  not  know  whether  or  not  you  have  exe- 
cuted any  bond  of  this  character,  bnt  if  you 
have  yon  have  exceeded  your  authority  and 
have  done  so  contrary  to  the  instruetiona  re- 
cenUy  written  you. 

'We  should  like  to  hear  from  you  as  to  this, 
and  greatly  oblige." 

The  correspondence  thus  Indicated  seems 
to  have  been  carried  on  between  the  com- 
pany's agents  and  lawyers  on  the  one  hand 
and  Hlgley  and  Powell  on  the  other  durhig  a 
period  of  several  we^s.  The  company's 
lawyers  notified  Hlgley  and  Powell  of  their 
purpose  to  notify  plaintiff  of  the  situation 
and  cancel  the  bond,  but,  on  request  from 
Powell,  refrained  from  so  doing.  On  March 
16,  1914,  they  again  wrote  Powell  (who  seems 
alone  to  have  been  representing  West), 
saying: 

"The  New  England  Casualty  Co.  does  not 
feel  that  there  is  an^  liability  on  their  part 
under  this  bond,  and,  if  the  occasion  demands, 
they  will  take  the  steps  necessary  to  indicate 
the  same  to  the  obligee. 

"At  your  request,  we  refrained  from  serving 
the  said  notice  solely  in  order  to  save  the  N.  P. 
West  Co.  any  embarrassment  which  might  re- 
sult from  the  cancellation  of  the  bond  in  ques- 
tion. We  feel  that  we  have  given  the  N.  P. 
West  Co.  all  of  the  consideration  to  which  they 
are  entitled  in  this  matter,  and  at  the  same 
time  we  herewith  express  onr  appreciation  of 
your  efforts  in  the  same.  Tou  can  readily 
understand,  however,  that  we  cannot  allow  this 
matter  to  lapse  any  longer,  and  if  the  same  is 
not  taken  care  of  by  Friday  we  will  be  required 
to  serve  the  notice  above  referred  to. 

"Due  to  the  drcnmstances  surrounding  this 
matter,  we  feel  that,  in  the  event  of  the  N.  P. 
West  Land  Co.  or  N.  P.  West  suffering  any 
damages  because  of  the  caocellation  of  the  said 
bond,  the  N.  P.  West  Co.  will  be  required  to 
look  to  Fred  M.  Higley  and  others  and  not  to 
the  New  England  Casualty  Co." 

The  abstracts  do  not  clearly  reveal  bow 
the  correspondence  ended  or  whether  It  was 
dropped  as  being  productive  of  no  satisfactory 
result.  There  Is,  however,  no  pretense  that 
the  company's  declared  purpose  to  lay  the 
matter  before  the  obligee  in  the  bond,  or  to 
give  him  notice  of  any  purpose  on  Its  part 
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to  deny  Its  obligation,  was  ever  carried  out 
Plaintiff  was  thus  left  In  ignorance  of  the 
company's  attitude,  relying  upon  the  security 
afforded  by  the  bond  until  the  time  provided 
for  therein  had  expired,  and  at  that  date 
West,  who  was  apparently  solvent  when  the 
bond  was  g^lven,  had  become  Insolvent.  That 
a  corporation  may  eatop  itself  firom  claiming 
the  benefit  of  the  plea  of  ultra  vires  as 
against  its  clearly  proved  promise  or  con- 
tract is  well  established.  And  this  is  espe- 
cially true  in  the  absence  of  any  express  stat- 
utory prohibition  of  the  act  alleged  to  be 
ultra  vires.  Watts  v.  Association,  111  Iowa, 
90,  82  N.  W.  441;  Drug  Co.  v.  Souers,  139 
Iowa,  79,  117  N.  W.  300,  19  Ia  R.  A.  (N.  S.) 
115;  Moore  v.  Caiurch,  117  Iowa,  33,  90  N. 
W.  492 ;  Field  v.  Association,  117  Iowa,  185, 
90  N.  W.  717;  Tiemey  v.  Butler,  144  Iowa, 
557,  123  N.  W.  213.  See,  also.  Fidelity  Ins. 
Go.  v.  Bank,  127  Iowa,  591,  103  N.  W.  058, 
960,  and  the  numerous  precedents  cited  on 
page  596  of  that  opinion. 

[8]  As  we  have  already  seen,  there  appears 
to  be  nothing  in  the  statute  or  appellant's  ar- 
ticles of  incorporation  forbidding  the  trans- 
action In  question,  but,  on  the  contrary,  it 
seems  to  be  fairly  within  the  scope  of  its 
corporate  powers.  Nor  can  we  find  any  rea- 
son for  holding  the  act  to  be  contrary  to  pub- 
lic policy  unless  we  go  to  the  extreme  of 
saying  that  the  whole  business  of  entering  in- 
to surety  coatracts  is  opposed  to  public  pol- 
icy, and  this  no  one  will  be  bold  enough  to 
assert. 

17,  8]  In  'avoidance  of  the  effect  of  the 
Massachusetts  statute  put  in  evidence  by  the 
plaintiff,  appellant  argues  that  the  act  was 
not  proper^  proved  or  Identified,  and  there- 
fore should  not  be  considered.  Should  this 
objection  be  sustained,  it  would  in  no  de- 
gree strengthen  the  position  of  the  defense. 
The  burden  was  upon  tlie  ttppellant  to  estab- 
lish its  assertion  of  ultra  vires.  In  the  ab- 
sence of  proof  of  the  alleged  limitation  upon 
the  company's  corporate  power,  there  is  no 
presumption  that  such  power, was  exceeded 
in  entering  into  the  bond.  On  the  contrary, 
the  presumption  in  such  case  is  that  its  cor- 
porate acts  are  within  the  scope  of  the  power 
granted  it  Now,  the  proof  offered  by  the 
company  disclosed  that  it  was  organized  for 
the  expressed  purpose  of  engaging  in  all 
classes  of  business  specified  in  the  third  and 
eleventh  clauses  of  "section  32  of  <diapter 
576  of  the  (Massachusetts)  Acta  of  1907"; 
and  in  the  same  connection,  after  specifying 
the  business  of  becoming  surety  on  otficial 
bonds  and  for  persons  in  positions  of  public 
and  private  trust  it  again  provides  for  pow- 
er to  engage  "in  all  other  classes  of  business 
now  or  hereafter  permitted  to  domestic  cor- 
porations authorized  by  law  to  do  business 
under  the  said  third  and  eleventh  clauses, 
and  to  engage  in  any  other  class  of  business 
now  or  hereafter  permitted,"  etc.  The  appel- 
lant  liavlng  rested  its  defense  upon   this 


showing  without  offering  any  proof  of  tlie 
provisions  of  the  Massachusetts  act  referred 
to,  the  plaintiff  could  have  safely  omitted 
the  production  and  proof  of  the  statute  re- 
ferred to  because  in  Its  absence,  if  the  par- 
ticular enterprises  specified  In  the  articles 
of  incorporation  should  be  thought  not  to 
Include  the  giving  of  a  b<xid  Ilfce  the  one  In 
suit  the  court  would  still  presume  that  It 
did  come  wittUn  the  scope  of  the  more  gen- 
eral statutory  powers  which  the  corporation 
designated  as  the  measure  of  Its  authority. 
The  ruling  of  the  trial  court  In  admitting 
the  proof  of  the  statute,  even  if  erroneous 
(which  we  do  not  hold),  was  without  preju- 
dice to  the  appellant. 

[9]  Nor  do  we  find  any  merit  in  the  ob- 
jection that  the  giving  of  a  bond  like  that 
in  suit  is  unauthorized  or  forbidden  under 
the  laws  of  Iowa.  An  examination  of  the 
statute  reveals  no  express  or  necessarily  Im- 
plied lnhibiti(»i  of  such  business.  On  the 
contrary,  it  is  provided  by  our  statute  that 
corporations  organized  for  that  purpose  may 
"insure  the  fidelity  of  persons  holding  places 
of  private  or  public  trust  or  execute  as  sure- 
ty any  bond  or  otlier  obligation  required  or 
permitted  by  law  to  be  made,  given  or  filed, 
except  bonds  required  in  criminal  causes." 
Code,  !  1700. 

The  contract  between  plaintiff  and  West 
was  neither  illegal  nor  immoral,  and  an  in- 
dividual becoming  surety  for  its  performance 
by  West  could  not  escape  liability  because  of 
anything  in  its  apparent  character.  In  other 
words.  West's  agreement  was  one  "permitted 
by  law,"  and  the  obligation  assumed  by  Iiis 
surety  was  with  equal  certainty  one  "per- 
mitted by  law,"  and  the  bond  so  given  was 
quite  clearly  within  the  coutemi^ation  of 
the  statute. 

In  conclusion  we  may  say  that  the  cases 
In  re  Mutual  G.  F.  Ins.  Oo.,  107  Iowa,  143, 
77  N.  WV  868,  70  Am.  St  Rep.  149,  FideUty 
V.  Bleakley,  157  Iowa,  442,  138  N.  W.  508, 
and  others  cited  and  relied  upon  by  the  ap- 
pellant, are  not  at  all  Inconsistent  with  the 
views  we  have  here  expressed.  Hie  first 
of  the  dted  cases  does  no  more  t^an  approve 
the  general  rule  which  we  have  already  not- 
ed, that  a  corporation  is  not  estopped  to 
plead  ultra  vires  to  an  action  on  a  contract 
whi<^  it  Is  by  statute  expressly  forbidden  to 
n^ake,  while  the  other  precedent  sustains  the 
action  of  the  Iowa  state  auditor  in  h(ddiiig 
that  a  corporation  organized  to  Insure  per- 
sons against  accidents  resulting  in  personal 
injury  to  the  insured  has  no  power  or  au- 
thority to  insure  them  against  liability  which 
may  be  imposed  upon  them  by  law  for  any 
negligent  or  wrongful  act  of  their  own  by 
which  another  is  injured.  The  discussion  to 
be  found  in  those  opinions  is  to  be  construed 
in  the  light  of  the  issues  there  being  consid- 
ered, and  when  so  read  It  will  readily  be 
seen  they  do  not  control  the  question  now- 
before  us.    For  illustration,  of  the  attitude 
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of  the  conrts  with  .reference  to  the  plea  of 
altra  vires,  where  there  Is  no  distinct  statu- 
tory prohibition  of  the  contract  sued  upon, 
see  Kennedy  v.  Bank.  101  Cal.  495,  35  Paa 
1039,  40  Am.  St.  Hep.  69;  Wright  t.  Hughes, 
119  Ind.  342,  21  N.  E.  907,  12  Am.  St  R^. 
412 ;  Whitney  Anus  Co,  v.  Barlow,  63  N.  Y. 
62,  20  Am.  Rep.  504;  also  the  expression  of 
this  court  in  Watts  v.  Association,  supra. 
Taking  the  whole  record  made  on  the  trial 
below,  there  Is  no  sound  theory  upon  which 
a  verdict  for  the  defendant  could  have  been 
sustained  by  the  court,  and  the  peremptory 
direction  In  plaintiff's  favor  was  rl^t.  'Xhe 
judgni«it  appealed  from  is  affirmed. 

PRESTON,    0.    J.,    and    GAYNOR    and 
.STEVENS,  JJ.,  concur. 


CHICAGO  &  N.  W.  RT.  CO.  ▼.  BOARD  of 

SUP'RS  OF  HAMILTON  COUKTY  et 

al.     (No.  81434.) 

(Supreme  Court  of  Iowa.    Oct  18,  1918.) 

1.  DrAIITS       «=»28  —  ESTABUtsnMENT  —  Pim- 
TION. 

Under  Code  Supp.  1913,  §  1989-a25,  it  is 
not  the  function  of  the  petition  to  designate 
any  particular  drains  to  be  laid  out.    ^ 

2.  DkAINS       e=9(S9— EaTABLISHIOCNT— Assebs- 
ItENT. 

On  railroad's  appeal  from  assessment  by 
drainage  district  of  its  right  of  way,  held,  in 
view  of  distance  of  right  of  way  requiring 
drainage  from  main  tile  drain  and  Code  Supp. 
1913,  i  ig69-al8,  an  asiessment  of  $1,000  was 
excessive  and  would  be  reduced  to  $600. 

3^   DkAIHS     <=»82(1)  —  ESTABT.ISHVniNT  —  As- 
SESSMKNT. 

Where  drainage  district  organized  under 
Code  Supp.  1918,  |  1969-a2S,  indoded  an  old 
dndnage  district,  an  assessment  made  by  esti- 
mating  the  value  of  the  new  improvement  to 
the  old  district,  and  charging  same  to  the  par- 
ties owning  the  old  improvement,  instead  of 
considering  thh  value  of  such  old  improvement 
in  the  construction  of  the  new  improvement, 
and  crediting  the  same  to  the  parties  owning 
the  old  improvement  as  required  hy  the  statute, 
was  not  prejudicial  to  railroad  owning  property 
in  old  district,  the  results  being  the  same. 
4.  Dbaiks  •s>82(1)  —  Estabushkknt  —  Re- 
view— Defects  iw  Pboceeoinos. 
In  proceedings  to  establish  drainage  district 
mider  Code  Supp.  1913,  i  1989— a25,  defects 
occnrrinc  prior  to  order  of  board  of  supervisors 
estabUsbing  the  district  cannot  be  considered 
on  appeid  from  order  of  board  fixing  and  levy- 
ing assessments,  in  view  of  section  1969 — a^. 

Appeal  from  District  Court,  Hamilton 
Comity:  E.  M.  McCall,  Judge, 

On  rehearing.  Former  opinion  (102  N. 
W.  876)  superseded. 

On  appeal  from  the  assessment  against 
plaintiff's  right  of  way,  the  district  court 
reduced  the  amount  from  $1,500  to  $1,000. 
Both  parties  appeal,  that  of  defendants  be- 
ing first  perfected.  Affirmed  on  defendants' 
appeal.  Modified  and  affirmed  on  plalntllTs 
appeal. 

J.  M.  Blake  and  D.  C.  Chase,  both  of  Web- 
ster City,  for  appellant.    James  C.  Davis,  of 


Caacago,  III.,  George  E.  Hlse,  of  Des  Moines, 
and  J.  L.  Kamrar,  of  Webster  CJlty,  for  ap- 
pellees. 

liADD,  J.  [1]  Drainage  district  No.  166 
of  Hamilton  county  was  established  in  In- 
dependence township,  August  81,  1914.  It 
included  the  O'Connor  drainage  district,  or 
drainage  district  No.  30,  in  which  the  im- 
provement a];^>ear8  to  have  been  completed 
in  1907,  by  excavating  an  open  ditch  from 
a  point  in  a  natural  water  course,  30  rods 
south  of  the  center  of  section  14,  northeast- 
erly 41  rods,  laying  16-lnch  Ule  216  rods,  14- 
hich  tUe  272  rods,  12-inch  tile  148  rods,  and 
10-lnch  tile  64  rods.  Drainage  district  No. 
30  contained  870  acres.  In  addition  to  this, 
district  No.  166  included  2,957  acres.  The 
latter  contemplated  the  laying  of  a  36-inch 
tile  from  near  the  northwest  corner  of  sec- 
tion 21,  in  a  southeasterly  direction,  to  a 
point  in  S.  E.  ^  S.  W.  %  of  section  22,  and 
then  smaller  Ule  northerly  and  northeast- 
erly to  the  ditch  in  district  No.  30,  and  la  it 
to  the  Bulkhead  at  the  end  of  the  tile  of 
that  district,  and  from  there  on  by  replac- 
ing 2,770  feet  of  16-inch  tile  with  20-lnch  tile 
laid  more  than  a  foot  deeper  than  were  the 
16-inch  tile;  also  from  the  point  in  the  S.  E. 
^  S.  W.  ^  of  section  22  southeasterly,  and 
then  northeas£erly  to  a  point  In  the  south- 
east 40  of  section  14.  We  infer  this  mucu 
from  a  tracing  on  a  blueprint  attached  to  ap- 
pellee's argument,  but  we  do  not  vouch  for 
its  accuracy  or  completeness;  for  there  Is 
nothing  in  the  abstracts  before  us  Indicating 
the  location  or  length  of  the  main,  or  the 
nimiber,  location,  or  length  of  the  laterals. 
The  engineer  estimates  the  cost  of  "the  above 
Improvement"  at  $38,390,  of  lateral  1  at 
$15,910,  of  making  changes  In  district  No. 
30  at  $1,939,  and  of  other  expenses  at  $5,600. 
or  $61,869  altogether.  "A  profile  of  the 
ditches  showing  the  grade  of  the  flow  line 
of  the  size  of  the  Ule  necessary,  the  depth 
of  the  cuts,"  is  said  to  accompany  the  report; 
but,  If  so,  it  was  not  Introduced  In  evi- 
dence, and  precisely  what  the  "Improvement" 
Included  is  not  disclosed.  On  Septemt>er  7, 
1914,  three  commissioners  were  appointed 
to  ascertain  the  benefits  and  apportion  the 
expenses  among  the  several  tracts  of  land 
in  the  district,  and  filed  their  report  October 
4th  following,  apportioning  the  expenses  of 
the  improvement  at  from  $6  to  $2,000  per 
40  In  the  portion  of  the  district  other  than 
district  No.  30,  and  apportioning  $4,160 
against  that  district,  $1,500  against  the  Chi- 
cago &  Northwestern  Railway  Company,  $2,- 
000  against  Hamilton  county  for  benefits  to 
highways  under  its  supervision,  and  $1,000 
against  the  township  for  benefits  to  highways 
under  its  supervision.  The  railway  com- 
pany interposed  objections.  The  board  of 
supervisors,  after  correcting  several  assess- 
ments, including  the  raising  of  the  amount 
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apportioned  to  district  No.  90  to  $4,260,  ap- 
proved of  the  report  and  ordered  levies  ac- 
cordingly. The  railway  company  perfected 
Its  appeal  to  the  district  court.  There,  on 
full  hearing,  the  assessment  against  it  was 
reduced  to  $1,000.  The  defendants  Insist 
that  this  reduction  was  not  warranted  by 
the  evidence,  while  the  railway  company 
contends  It  Is  excessive  still.  The  blu^rint 
referred  to  shows  that  the  tile  drain  Is  In 
a  general  way  parallel  with  plaintiff's  right 
of  way,  and  about  80  rods  therefrom  on  an 
average,  and  that  It  passes  through  the  right 
of  way  near  the  outlet  The  right  of  way 
Is  100  feet  wide,  and  for  a  distance  of  14,- 
200  feet  It  is  within  the  district.  Therein 
are  10  cats,  and  a  like  number  of  fills;  but 
the  fills  cover  a  distance  of  about  9,000  feet, 
and  the  cuts  little  more  than  5,000  feet.  The 
evidence  that  the  drainage  of  the  cuts  would 
not  be  aided  by  the  Improvement  was  un- 
disputed. Nor  was  there  any  evidence  that 
benefit  to  the  fills  or  right  of  way  at  the 
sides  of  these,  elsewhere  than  at  or  near 
bridges  234,  2.35,  236,  and  238,  would  result 
from  drainage  system;  The  commissioners 
assumed,  in  estimating  the  benefits,  that  lat- 
erals would  extend  from  the  main  drain 
through  the  right  of  way  when  three  of  these 
bridges  were  located,  as  would  the  main  at 
bridge  No.  238.  Boudlnot,  who  made  the  re- 
port on  which  the  district  was  establisbed, 
testified  that  of  these  a  14-lnch  tile  drain 
was  to  extend  1,800  feet  from  the  main 
track  of  the  right  of  way  at  bridge  234,  a 
10-lnch  tile  drain  to  extend  1,877  feet  at 
bridge  2.35,  and  an  8-lnch  tile  drain  to  ex- 
tend 2,000  feet  at  bridge  236.  Counsel  for 
the  railroad  company  contend  that  these 
laterals  were  neither  included  in  the  peti- 
tion for  the  improvement,  the  report  of  the 
engineer,  or  the  order  of  the  board  of  super- 
visors. The  record  Is  somewhat  confusing 
on  this  question.  It  was  not  the  function  of 
the  petition  to  designate  any  particular  drains 
to  be  laid,  and,  even  if  it  were,  the  petition 
does  not  purport  so  to  do;  and,  after  asking 
that  a  district  be  established,  it  prayed  that 
the  board  of  supervisors  construct  a  ditch 
or  ditches,  drain  or  drains,  as  the  law  pro- 
vided, said  ditch  or  ditches,  drain  or  drains, 
to  begin  at  or  near  the  S.  E,  corner  of  section 
17,  Independence  township,  and  run  in  a 
southeasterly  direction  to  a  point  of  the 
water  course  near  the  center  of  section  27; 
thence,  in  a  northeasterly  direction,  along 
the  most  practical  route,  and  terminate  at 
or  near  the  N.  E.  corner  of  section  23,  said 
townsliip.  All  suggested  is  the  general  \ 
course  of  the  improvement  without  the  ex- 
clusion of  laterals.  An  examination  of  the 
engineer's  report  shows  that  no  such  laterals 
«vere  included  therein.  All  included  was  the 
main  extending  from  zero  to  station  269,  and 
one  lateral  extending  from  zero  to  station 
156,  and  certain  repairs  of  the  O'Connor 
drainage  district  improvement   The  engineer 


testified  that  this  was  the  only  report  he 
had  made  and  that  it  was  not  8Ul»equ«itly 
amended. 

Moreover,  after  counsel  for  the  railroad 
company  had  insisted,  in  oral  argument  on 
petition  for  rehearing,  that  these  laterals  had 
never  been  ordered  by  the  board  of  snpervls- 
ors  or  constructed,  counsel  representing  the 
drainage  district  was  a^ed  what  he  had  to 
say  concerning  the  contentioa  of  coonsel  for 
the  company,  and  responded  that  be  had 
nothing  to  say  on  that  sabject  Had  these 
drains  been  in  existence,  surely  counael  would 
not  have  been  adverse  to  so  assuring  the 
court,  and  his  amission  to  make  a  candid  re- 
sponse ought  not  to  be  construed  otherwise 
than  a  tentative  concession  of  the  correctness 
of  the  assertion  hy  the  company's  attorneys. 
At  any  rate,  we  are  persuaded,  on  a  full  ex- 
amination of  the  record,  that  these  laterals 
were  not  a  part  of  the  system  of  drainage 
proposed  and  carried  out  Elren  though  the 
commissioners,  in  estimating  the  benefits  to 
the  right  of  way  of  the  railroad  company, 
may  have  assumed  that  the  laterals  mention- 
ed had  been  ordered  and  constructed,  there  is 
nothing  to  show  that  the  board  of  supervis- 
ors on  hearing  befOre  that  body  made  the 
same  nlistake.  On  the  other  hand,  nothing 
appears  to  the  contrary.  The  evidence  dis- 
closed that  at  bridge  234,  that  furthest  to  the 
east,  the  right  of  way  was  through  a  swampy 
area  of  about  40  acres  originally,  bat  with 
only  about  1.4  acres  continuously  under  the 
water.  'The  distance  across  it  is  abeut  950 
feet.  The  embankment  at  the  bottom  is  46 
feet  wide  and  about  16  feet  at  the  top.  To 
maintain  the  slope,  a  tie  revetment  had  been 
constructed  on  each  side — ties  driven  in  the 
ground  at  the  bottom  and  a  row  of  willows 
planted  on  the  bank  three  or  four  feet  up. 
A  box  culvert,  3  feet  by  3  feet,  runs  through 
the  embankment.  This  had  been  done  10  or 
17  years  prior  to  the  trial,  and  the  road  was 
constructed  in  1881.  The  evidence  tended  to 
show  that  the  ties  were  decaying  and  getting 
out  of  place,  that  the  wUlows  rendered  them 
useless  thereafter,  that  a  tile  lateral  as  here- 
tofore stated,  if  laid,  would  carry  off  all  the 
surface  water,  and  that  the  embankment  bad 
so  settled  fliat  drainage  would  be  of  no 
benefit  to  the  company,  and  the  like.  AC 
bridge  235  there  is  a  slough  and  considerable 
standing  water.  Through  the  embankment  is 
a  36-inch  plpe'36  feet  long.  Bridge  236  is  a 
box  culvert  3  feet  by  3  feet,  30  feet  long. 
Bridge  238  is  a  four-span  pile  bridge,  62  feet 
long.  Under  this  passes  the  main  tile,  and  it 
furnishes  an  outlet  for  a  12-inch  tile  previ- 
ously there  and  any  other  necessary  to  drain 
the  riglit  of  way.  On  the  other  hand,  it  is 
said  the  opening  may  not  be  reduced,  as  the 
volume  of  water,  even  with  the  tile  In,  may 
be  as  great  as  before  laid  in  some  seasons, 
while,  on  the  other  hand,  opinion  is  express- 
ed that  the  volume  of  water  at  these  place* 
may  be  greatly  reduced  by  use  of  catch- 
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basins;  that  a  cement  bridge  mi^t  be  con- 
itmcted  tbera  to  replace  the  pile  bridge,  »nd 
render  tbe  crossing  much  less  dangerous. 

It  will  be  observed  that  there  was  no  con- 
nection between  the  main  drain  and  the  three 
bridges  mentioned,  and,  as  tbe  main  tile  was 
about  80  rods  distant,  the  drainage  of  the 
rl^t  of  way  at  tbeee  potnts  woald  not  be 
improved  or  dtanged  by  the  Improvement 
contemplated.  In  fact,  the  only  benefit  in 
the  way  of  better  drainage  for  tbe  right  of 
way  would  be  that  of  having  an  outlet  for 
tbe  drainage  of  the  water  from  these  points 
In  the  right  of  way  famished  by  the  main 
drain,  but  the  value  of  this  would  seem  to  be 
much  impaired  by  the  drcumstances  that 
Rich  drainage  must  be  through  the  land  of 
the  Intervening  owners. 

ID  No  useful  purpose  will  be  served  by  re- 
view and  ccMnparlson  of  the  evidence  in  de- 
tail. The  right  of  way  contained  32  acres,  1.4 
acres  of  which  was  under  the  water  through- 
out the  year.  Drainage  is  afforded  direct  by 
tbe  main  tile  where  It  passes  under  bridge 
238  and  In  that  vicinity,  and,  notwithstanding 
some  testimony  that  even  this  would  be  of 
no  beneOt,  we  are  satisfied  that  this  tile  will 
carry  oflC  the  water  quicker  than  It  other- 
wise would  be  taken,  and  effect  some  drain- 
age of  the  right  of  way,  and  that  notwith- 
standing the  testimony  of  some  engineers 
tbat  tbe  drainage  of  a  right  of  way  Is  of  no 
benefit  to  the  company,  they  are  mistak- 
en, and  that  a  right  of  way  may  be  more 
economically  maintained  and  will  be  less 
dangerous  when  thoroughly  drained  than 
with  water  standing  along  the  embankments 
more  or  less  continuously.  It  is  always  some- 
wbat  dlfiScult  to  ascertain  benefits  to  a  right 
of  way  likely  to  be  derived  from  such  an  Im- 
provement. Necessarily,  in  ascertaining  sucb 
benefits,  comparison  must  hb  made  with  ad- 
vantages to  land  used  for  agricultural  pur- 
poses or  pnbllc  highways.  The  public  claim 
to  the  latter,  like  the  railroad  company's  In- 
terest in  Its  right  of  way,  is  merely  a  matter 
of  easement  more  or  less  permanent  In  its 
nature.  Much  depends  on  the  toiwgrnphy  of 
tbe  different  tracts  and  the  use  to  be  made 
of  tbem,  and  the  burden  to  be  borne  by  each 
estimated  approximately  and  by  comparison. 
VVe  have  done  so,  and  are  of  the  opinion  that, 
in  view  of  the  distance  of  the  main  tile  drain 
from  the  several  portions  of  the  right  of 
way  requiring  drainage  as  compared  with 
other  lands  and  the  highways',  the  amount  as- 
sessed against  the  right  of  way  of  the  rail- 
road company  should  be  reduced  to  |800. 
See  section  1989— al8  of  the  Code  Supple- 
totat  <lftl3) ;  In  re  Johnson  Drainage  Dis- 
trict, 141  Iowa,  880,  118  N.  W.  380 ;  Chicago 
N.  W.  By.  Co.  V.  Board  of  Supervisors,  162 
N.W.  868. 

II.  Hie  railway  company  also  contends 
that,  Inasmnch  as  the  assessment  against 
district  Na  80  Iv  the  commlsrtoners  was  en 


masse  la  tbe  sum  of  $4,200,  without  classifi- 
cation or  assessment  of  a^ierate  tracts,  the 
board  of  supervisors  should  not  have  receiv- 
ed the  oommisslcmera'  rqwrt,  and  the  assess- 
tneat  against  plaintiff  staeokl  be  ctinoried. 
Ctoe  of  the  purpeaas  In  eatabUahing  district 
No.  106  was  to  funilsh  district  No.  SO  with  a 
better  outlet.  This  appear^  from  tbe  follow- 
ing excerpt  from  the  petltbm: 

"Vote,— It  is  the  intention  of  the  petition  also 
to  take  up  and  deepen  and  enlarge  tbe  tile  of 
O'Connor  drainage  district  as  far  ae  is  neces- 
sary to  make  said  district  practical;  also  a 
lateral  starting  near  the  southeast  corner  of 
section  21  and  running  in  a  northeasterly^  direc- 
tion to  the  nortlteast  ^  oonter  of  secaoa  22; 
thence,  in  a  north  and  easterly  direction  in  the 
most  practical  route,  to  the  Bulkhead  at  the 
O'Connor  drain." 

Indeed,  the  district  was  organized  in  pursu' 
ailce  of  section  1989— a25  of  Code  Supp. 
(1913),  which  provides  that: 

"If  any  levee,  drainage  district  or  improve- 
ment heretofore  established,  either  by  legal 
proceedings  or  by  private  parties,  or  which,  may 
hereafter  be  estabHahed,  snail  prove  insnfficient 
to  protect  or  drain*all  of  the  lands  necessarily 
tributary  thereto,  the  board  of  supervisors,  up- 
on petition  therefor  as  for  the  establishment 
of  an  Original  levee  or  drainage  district,  sball 
have  the  power  and  authori^  to  establish  a 
new  levee  or  drainage  district  covering  and  in- 
dnding  such  old  district  or  improvement,  to- 
gether with  any  additional  lands  deemed  neces- 
aai7;  and  whenever  a  new  district  ahaU  be  es- 
tablished^  as  contemplated  in  this  section  and 
the  new  improvement  shall  extend  into  or  along 
the  former  improvement,  the  commissioners  of 
classification  and  benefits  shall  take  into  con- 
sideration tbe  value  of  such  old  Improvement 
in  the  construction  of  tbe  new  improvement 
and  credit  tbe  same  to  the  parties  ownhig  the 
old  improvement  as  their  Interests  may  ap- 
pear." 

U]  Instead  of  assessing  the  lands  of  the 
entire  district  together,  the  comml!«8loners 
fir*  ascertained  the  portion  which  should 
be  paid  by  district  No.  30  toward  the  improve- 
ment Such  i)ortion  would  be  the  cost  of 
relaying  2,770  feet  of  20-lnch  tile  Instead  of 
16-inch  Hie,  the  difference  In  laying  the  main 
drain  therefrom  to  the  outlet  as  laid,  and 
what  It  would  have  cost  had  the  said  ao-lndt 
tile  so  relald  not  been  connected  with  the 
main  and  the  appropriate  share  of  the  over- 
head expenses.  There  was  no  showing  or 
claim  but  that  the  |4,260  was  sufficient  to 
cover  these  Items,  and.  If  so,  district  No.  30 
was  accorded  its  Just  portion  of  the  burden 
incurred  in  making  the  Improvement.  The 
procedure,  however,  was  not  as  prescribed  by 
this  statute,  but  It  was  equivalent  thereto. 
Under  the  above  section  of  tbe  Code  the 
commissioners  should  have  taken  "Into  con- 
sideration the  value  of  such  old  improvement 
in  the  construction  of  the  new  improvement, 
and  credited  the  same  to  the  parties  owning 
the  old  improvement,"  as  their  Interests  may 
appear.  The  commissioners  merely  reversed 
this  process  by  estimating  the  value  of  tbe 
new  Improvement  to  the  <^d  district  and 
charging  the  same  to  the  parties  owning  the 
old  Improvonent.    Tbe  method  pursued,  if 
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the  estimates  and  comimtationa  were  ac- 
curate, cast  on  tbe  lands  in  district  No.  30' 
ttieir  just  portion  of  tlie  costs  and  expenses 
of  tbe  improvement  contemplated  In  tbe  or- 
ganization of  district  No.  166,  and  this  Is 
preds^y  what  most  have  liappened  had  the 
statute  above  and  section  1989— al2,  Code 
Supp.r  been  followed.  The  total  ftmount  of 
assessments  levied  and  collected  from  the 
lands  in  district  No.  30,  th»,  are  the  same 
as  though  section  1989 — a25,  Code  Supp., 
had  been  strictly  pursued,  and,  this  being  so, 
the  railway  company  was  In  no  manner  prej- 
udiced, and  ought  not  to  be  relieved  of  its 
portion  of  the  burden  owing  to  the  Irregular- 
ity in  making  assessments.  The  case  differs 
from  Wood  v.  Honey  Cre^  Drainage  District 
No.  6,  160  N.  W.  342,  in  that  there  the  com- 
missioners omitted  to  classify  benefits  or 
apportion  costs  and  exp«ises  on  72  per  cent, 
of  the  lands  of  the  district,  while  here  all 
lands  are  classified  according  to  benefits  and 
assessed  but  in  two  areas,  I.  e.,  district  30 
and  the  remainder  of  district  166.  Sub- 
sequently the  commisaloiiers  ^read  the  $4,> 
260  on  the  land  in  the  O'Connor  district 
by  examining  and  classifying  all  the  land  and 
ai^iortloning  the  benefits  precisely  as  was 
done  with  the  remaining  cost  of  the  improve- 
ment on  lands  remaining  in  district  No.  166. 

In  Christenson  v.  Board  of  Supervisors,  179 
Iowa,  745,  162  N.  W.  19,  the  complainants 
were  residents  of  the  district  against  which 
a  lump  sum  was. assessed,  and  complained 
of  this  and  also  of  the  apportionment  ac- 
cording to  the  ratio  adopted  In  the  assess- 
ment of  benefits  In  the  original  Improvement 
therein.  In  these  respects  the  cases  are 
distinguishable.  The  appellants  in  that  case 
insisted  that  the  facts  were  like  those  in 
tills,  as  to  which  it  was  remarked  in  that 
opinion  that,  if  so,  "we  should  look  upon  It 
with  much  favor." 

As  said,  the  result  is  not  different,  U 
estimates  and  computations  are  accurate, 
tlian  it  would  have  been  liad  the  method 
prescribed  by  the  sections  of  the  Code  Supple- 
ment been  followed,  and  for  tills  reason 
plaintiff  has  no  ground  for  complaint 

III.  Counsel  for  plaintiff  also  contends 
that  the  drainage  statutes  are  unconstitution- 
al. This  proposition  was  disposed  of  in 
Cmcago  &  Northwestern  Ry.  Co.  v.  Board  of 
Supervisors  of  Hamilton  Co.  Drainage  Dist. 
137,  supra. 

[♦]  Some  defects  in  proceedings  prior  to 
the  ord.er  of  tbe  board  of  supervisors  es- 
tablisbing  the  district  are  complained  of,  but 
Uiese  may  not  be  considered  In  an  appeal 
from  the  order  of  the  board  of  supervisors 
fixing,  and  levying  assessments.  Kelley  v. 
Drainage  District,  158  Iowa,  735,  138  N.  W. 
841;  section  1989— a46,  Code  Supp. 

Several  points  are  first  raised  in  the  reply, 
.and  for  that  reason  are  not  given  attention. 
We  are  of  the  opinion  that  the  assessmmt 
should  be  reduced  to  $600. 


Modified  and  affiimed  on  appeal  of  plain- 
tiff, and  affirmed  on  appeal  of  defendants. 

PRESTON,    O.   J.,   and  WEAYE3R,    GAY- 
NOR,  and  STEVENS,  JJ.,  concur. 


DAVENPORT  LOCOMOTIVE  WORKS  v. 

CITY  OP  DAVENPORT  et  al. 

(No.  32371.) 

(Supreme  Court  of  Iowa.     Oct.  25,  1918.) 

1.  MuNiciPAi,  CoBPORATioNs  i8=>293(3),  294(2) 
—  Impbovements  —  Preliminakt   Pboceed- 

INQS— IWTENTIOW    TO    IMPBOVB— ReSOLDTIOH 

OF  NECBSsirr. 
The  adoption  of  a  resolution  of  necessity 
and  the  publication  of  a  notice  of  intention  to 
iraorove  are  conditions  precedent  to  ordering  or 
making  the  improvement,  and  without  which 
all  subsequent  proceedings  are  invalid. 

2.  municipai,  cobpora.tion's  <8=»290  —  im- 
pbovements-^Preliminae't  Pbockedings— 
Statutes. 

Statutes  requiring  a  resolution  of  neces- 
sity and  the  publication  of  a.  notice  of  inten- 
tion to  Improve  are  to  be  strictly  followed. 

3.  MuNicrPAL  '  CoBPoBATroRS  «=s>297  —  Im- 
PBOvMflBNTa— Objections. 

Objections  to  tlie  location  of  sewers  con- 
structed under  Code,  ^  965,  or  materials  to  be 
used  in  their  construction,  would  be  of  no  avail 
to  the  abutting  owner,  unless  interposed  previ- 
ously to  the  order  toat  the  improvement  be 
made. 

4.  MuNlciPAl  OoBPOBATlONS  i3=>294(4)— Im - 
PBovEKENTs— Notice  oy  Intention. 

The  publication  of  a  notice  of  intention  to 
construct  sewers,  describing  the  location  of  the 
sewers  merely  as  "thirteenth  district  main 
sewer  as  per  pial^  profiles,  estimates  now  on  file 
in  the  oflSce  of  the  city  clerk  in  the  city  hall," 
and  referring  to  such  filed  plat  for  further 
information  as  to  location  and  materials  to  b« 
used,  was  not  a  substantial  compliance  with 
Code,  §  966,  requiring  such  notice  of  intention 
to  improve  to  describe  location  of  improvement 
and  materials  to  be  used  in  the  construction. 

5.  MUNICIPAI.  COBFOBATIONB  <&=5294(4)  —  IM- 

PBOVEMESTS— Notice  of  Intej«tion  to  Im- 
prove. 
Where  notice  of  intention '  to  improve  did 
not  describe  location  of  improvement  and  ma- 
terials to  be  used,  as  required  by  Code,  |  965, 
the  city  council  was  without  power  to  order  the 
improvement  at  the  expense  of  the  city. 

Appeal  from  I^trlct  Court,  Scott  County ; 
F.  D.  Letts,  Judge. 

The  plaintiff  prayed  that  the  collection  of 
a  sewer  tax  be  enjoined.  To  Its  petition  a 
demurrer  was  Interposed  and  sustained.  Ab 
plaintiff  elected  to  stand  on  the  ruling,  the 
petition  was  dismissed.  Plaintiff  appeals. 
Reversed. 

Ely  &  Buah,  of  Davenport,  for  appellant. 
Waldo  Becker  and  £.  M.  Sliaron,  both  of 
Davenport,   for   appellees. 

liADD,  J.  It  aiwears  from  the  petition 
that  the  idaintlff  Is  owner  of  about  46  acres 
of  land  in  the  dty  of  Davenport,  separated 
Into  three  tracts;  that  about  March  5,  1913, 
the  council  <rf  that  city  adopted  a  resolution 
directing  tbe  dty  engineer  to  prepare  a  plat 
for  the  construction  of  sewers  as  required  by 
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section  965  of  tbe  Code;  and  that  in  mir- 
suance  thereof  and  subsequent  proceedings  a 
sewer  system  was  constructed  and  $4,315.75 
levied  against  the  plaintiff's  property  as  its 
pK^per  pnqiortlon  of  the  cost.  The  plaintiff 
contends  that  all  proceedings  sahsequent  to 
the  adoption  of  the  resolution  of  necessity 
were  withcmt  jurisdiction,  in  tluit  notice  (xC 
the  intention  to  make  tlie  improTement  did 
not  comply  with  section  965kof  the  Code,  for 
that  it  did  not  spedfy  its  location  or  the 
kind  of  material  to  be  used.  That  section 
proTldea  that: 

"Before  the  eooncil  orders  any  street  im- 
proved or  sewer  constructed,  it  shall  direct  the 
engineer  to  prepare  a  plat,  showing  the  loca- 
tion and  general  nature  of  the  improvement, 
tbe  extmt  thereof,  the  kind,  or,  in  case  of  sew- 
ers the  siae  and  lund  of  material  to  be  used, 
and  an  estimate  of  the  cost  thereof,  and  the 
amount  assessable  upon  any  railway  or  street 
railway  and  npon  each  lot  or  parcel  of  land  ad- 
jacent to  or  abutting:  on  such  improvement 
per  front  foot  or  square  foot  in  area,  and  file 
such  plat  and  estimate  in  the  office  of  the 
clerk  or  recorder.  Notice  of  its  intention  to 
make  such  improvement  diaU  be  published  by 
the  city  deiA  or  recorder  in  three  nmsecutive 
issues  of  a  newspaper  of  such  city,  stating  that 
such  plat  is  on  file,  and,  generally,  the  nature 
of  the  improvement,  its  location,  kind  of  ma- 
terial to  bia  nsed,  and  the  estimate  of  its  cost, 
and  fixing  the  time  before  wttich  objections 
thereto  can  be  filed,  which  time  shall  be  not 
less  than  five  days  after  the  last  publication 
of  9i]di  notice.  The  council,  after  considering 
such  objections,  atiall  determine  what  changes, 
if  any,  shall  be  made  in  the  plan  shown  by 
such  plat,  and  may,  by  resolution,  order  such 
improvement,  prescribing  generally  the  extent 
of  the  work,  tne  kind,  and,  in  case  of  sewers, 
the  sise  and  kind,  of  the  materials  to  I>e  used, 
when  the  work  shall  be  completed,  the  terms 
of  payment,  and  provide  for  tnc  publication  of 
notice  asking  proposals  for  doing  such  work, 
and  the  time  the  same  will  be  acted  upon." 

TIw  jemlntioa  of  necessity  was  in  con- 
formity with  these  requirements,  but  the 
notice,  as  is  contended,  omitted  to  state  "ithe 
general  nature  of  the  improyement,  its  lo- 
cation, kind  of  material  to  be  used."  'Rue 
notice,  save  that  poctlon  flztni;  the  time  fOr 
hearing,  was  in  w<Mds  fallowing: 

"Notice  is  hereby  given  of  the  intention  of 
the  city  council  of  the  citjr  of  Davenpcxrt  to 
construct  the  following  sanitary  sewers,  with 
the  necessary  manholes  and  connection  pipes,  to 
wit:  TTiirteenth  district  main  sewer,  as  per  plat, 
profiles,  estimates  now  on  file  in  the  office  of  the 
city  clerk  in  the  city  haU.  Estimated  cost,  $60,- 
(Be.24." 

"The  cost  of  said  sewer  will  be  assessed  as  a 
•pe^al  tax  against  the  property  abntting  and 
adjacent,  npon  such  sewers  in  proportion  to 
the  special  benefits  conferred  upon  said  prop- 
<'Tty  by  said  improvement.  The  city  engineer  s 
plat  of  the  above-described  improvement,  show- 
ing the  location  and  general  nature  of  said 
sewer,  the  extent  thereof,  the  size  and  kind  of 
matei;ial  to  be  used,  and  the  amount  assessable 
against  each  lot  and  parcel  of  land  abntting 
on  or  adjacent  to  said  improvements,  is  now 
on  file  in  the  office  of  the  city  clerk  for  inspec- 
tion of  all  parties  interested  in  said  improve- 
ment." 

The  general  nature  of  the  improvement  Is 
suffldenfly  specified,  bat  It  contains  nothing 
to  indicate  its  location  or  the  kind  of  ma- 
terial to  be  osed.    It  Is  said  therein  that  thla 


may  bd  ascertained  from  consoltlng  tbe  engl' 
oeer's  plat  on  file.  This  much  were  possible 
in  any  event,  for  the  notice  must,  la  addition 
to  reciting  the  location  and  kind  of  material 
to  be  used,  state  that  a  plat  is  on  file,  and  this 
means  such  a  one  as  is  described  In  the  stat- 
ute (luoted.  The  manifest  design  of  exacting 
such  a  notice  is  to  challenge  tbe  attention  of 
the  abutting  or  adjacent  property  holders,  by^ 
specifying  the  proposed  location  of  tbe  im- 
provement and  of  what  it  Is  to  be  constituted, 
to  the  end  that  they  shall  be  directly  advised 
and  be  afforded  an  opportunity  to  be  beard. 
If  these  may  only  be  ascertained  by  inquiry 
at  the  city  ofiBces  and  upon  examlaation  of 
plats,  few,  if  any,  would  likely  do  tbie,  and 
many  might  doubt  their  ability  so  to  do. 

[1,1]  Reverting  to  the  noUce,  it  wUl  be 
obeyed  that  the  sewer  is  designated  as  the 
"thirteenth  district  main  sewer."  This  dis- 
trict is  said  to  include  an  area  of  700  to  I,OUO 
acres,  and  the  question  at  once  would  arise 
in  the  minds  of  those  paying  little  heed  to 
such  matters:  Where  is  the  thirteenth  dis- 
trict? In  what  part  of  it  Is  the  main  sewer 
to  he  located?  No  reference  whatever  Is 
made  to  lateral  sewers,  though  several  were 
to  be  laid;  the  plan  contemplating  eight  sec- 
tions. A  person  without  Information  on  the 
subject  would  be  unable  to  fix  the  locality  of 
any  one  of  these  from  anything  contained  lo 
the  notice,  nor  would  he  be  informed  as  to 
the  material  to  be  employed  in  their  construc- 
tion. The  notice  as  published  served  no  oth- 
er purxKwe  than  to  direct  attention  to  the  dr- 
cumstance  that  there  wa«  to  be  a  main  sewer 
somewhere  in  the  thirteenth  district,  with- 
out Indicating  its  whereabouts  or  that  of  the 
sewer.  The  rule  is  well  established  that  the 
adoption  of  a  resolution  of  necessity  and  the 
publictlon  of  a  notice  of  Intention  to  Improve 
are  conditions  precedent  to  ordering  or  mak- 
ing the  improTement,  and  that  the  statutes  re- 
quiring same  are  to  be  somewhat  strictly  fol- 
lowed. As  these  are  essential  to  the  exercise 
of  power  by  the  city  council,  they  are  Juris- 
dictional, without  which  all  snbaequent  pro- 
ceedings are  invalid. 

[S]  Objections  to  tbe  loeatlim  of  an  Im- 
provement like  that  here  contemplated,  or  to 
the  kind  of  material  to  be  used,  would  be  of 
iu>  avail  to  the  abutting  or  adjacent  owner, 
unless  interposed  previously  to  the  order  that 
tbe  improvement  be  made.  Section  966  of 
the  Code,  which  is  so  similar  to  section  810; 
the  former  being  applicable  to  cities  under 
special  charter  and  the  latter  to  all  others, 
that  decisions  with  reference  to  what  is  es- 
sential to  the  exercise  of  power  by  the  city 
council  In  either  class  of  municipalities  are 
controlling,  and  these  uniformly  exact  sub- 
stantial compliance  with  the  terms  of  the 
statute  as  conditions  precedent  to  the  making 
of  the  improvement.  Shaver  v.  Turner  Im- 
provement Co.,  155  Iowa.  492,  136  N.  W.  TU  ; 
Qilcrest  Co.  v.  City  of  Des  Moines,  157 
Iowa,  525,  137  N.  W.  1072;  Nixon  v.  City  of 
Burlington.  141  Iowa,  316,  115  N.  W.  23d,  18 
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Ann.  Cas.  1037;  Dnnker  v.  City  of  Des 
Moines,  158  Iowa,  292,  136  N.  W.  536;  In  re 
Appeal  of  Apple,  161  Iowa,  314,  142  N.  W. 
1021;  Spaltl  V.  Oakland,  1T9  Iowa,  59,  161 
N.  W.  IT. 

[4,  t]  The  notice  of  intention  was  not  in 
substantial  compliance  with  section  06S  of 
the  Code,  for  that  it  omitted  what  the  statute 
expressly  required,  and  owning  to  such  omis- 
sion the  city  council  was  without  power  to 
order  the  Improvement 

Beversed. 

PRESTON,  O.  J.,  and  EVANS  and  SALIN- 
GER, JJ.,  concur. 


WOODS  T.  INDEPENDENT  SCHOOL  DIST. 
OF  OTO.     (No.  32027.) 

(Supreme  Court  of  Iowa.    Oct  25,  191&) 

1.  Affeai,  and  Ebbob  €=>  1091(1)— I  ntebmb- 

DIATE    GOUBTS— PbESUMPTIONS    IN    SuPPOBT 
OF  VKBDICT. 

Where  defendant  on  appeal  from  justice 
court  moved  to  strike  an  amendment  as  raising 
a  new  issue  from  that  tried  in  justice  court  and 
the  motion  was  never  ruled  on  in  terms,  it 
must  be  presumed  on  appeal  that  the  motion 
was  overruled  where  the  judgment  was  general, 
dismissing  the  cause  of  action,  in  view  of  the 
presumption  that  the  decision  was  on  the  mer- 
its. 

2.  Justices  of  th*  Peace  «=»174(3)— Appkal 
— aliendubnt  of  pleadings. 

In  action  against  school  district  for  hauling 
children  to  school,  amendment,  on  appeal  from 
justice  court,  alleging  that  the  claim  had  been 
audited  and  allowed  in  part,  was  not  prohibited 
by  Oode,  f  4563,  prohibiting  any  new  demand  or 
counterclaim  except  by  mutual  consent  to  be  in- 
terposed on  appeal  from  justice  court. 

3.  Schools  and  School  Dibtbicts  ^=3159^ 
— Cabbiaqe  of  Childbkn— Contbacts— Va- 

LIDITT. 

Since  a  rural  school  district  could  have  con- 
tracted to  pay  a  father  for  hauling  his  children 
to  school,  auditmg  and  approving  the  father's 
daim  in  part  of  the  amount  claimed  was  ratifi- 
cation of  contract  when  made  with  full  knowl- 
edge of  the  facts. 

4.  Schools  and  School  Dibtbiots  «s>159^ 

— <k>NTRACTS  —  PCBUg  POUOT  —  RATIFICA- 
TION. 
Ratification  by  a  rural  school   district  by 
auditing  and  allowing   claim   of   a   father  for 
hauling  his  children  to  school  is  nvt  contrary 
to  puUic  policy. 
Preston,  O.  J.,  and  Evans,  J.,  dissenting. 

Appeal  from  District  Court,  Woodbury 
(bounty;  W,  G.  Soars,  Judge. 

The  question  la  whether  a  suit  may  be 
maintained  by  a  parent  for  the  reasonable 
value  of  transporting  his  children  to  a  school 
outside  of  his  own  district,  the  home  school 
being  unreasonably  distant,  without  prior 
arrangement  with  the  School  ^ard,  and 
whether  plaintllTs  claim  has  been  so  ratified 
as  that  the  defendant  is  estopped  now  to 
deny  it  Judgment  of  dismissal  reversed, 
and  cause  remanded. 


'  E,  S.  Fargason,  I.  F.  Bevlngtoo,  and  Jep- 
son  &  Stecker,  all  at  Sioux  City,  for  appel- 
lant J.  A.  Prichard,  «f  Onawa,  for  appel- 
lee. 

SALINGER,  J.  I.  Plahitiir  brought  thU 
suit  in  justice's  court  His  petition  alleged 
that  the  defendant  is  an  independent  dis- 
trict and  school  corporation  under  the  laws 
of  Iowa;  that  piaintUT  has  five  children  of 
school  age  .who  live  wltti  him  and  more  than 
four  miles  from  the  sdioolhouse  in  said  dis- 
trict; that  to  furnish  school  for  them  plaln- 
titr  has  been  compelled  to  transport  them 
at  his  own  expense  to  and  from  said  outside 
school  for  19  weeks ;  and  that  such  service  is 
reasonably  worth  $95  and  is  due  Mm  from 
the  defendant  for  sudi  transportation.  The 
defendant  answered  with  a  general  denial. 
The  jury  in  justice  court  gave  plaintiff  a 
verdict  for  $35,  and  from  judgment  thereon 
the  defendant  appealed  to  the  district  court. 

[1]  In  the  district  court  plaintiff  filed  an 
amendment  to  petition  setting  fmrth  that  be 
had  filed  his  claim  for  said  transportation 
with  the  defendant  board;  that  defendant 
ratified  and  approved  said  claim  and  au- 
dited and  allowed  it  in  the  sum  of  $35,  or- 
dering warrant  drawn  on  a  proper  fund 
payable  to  the  order  of  plaintiff;  and  that  by 
so  auditing  and  allowing  defendant  ratified 
and  approved  said  claim,  and  is  so  estoi^ed 
from  setting  up  or  urging  that  it  is  not  lia- 
ble for  said  transporting.  Upon  the  filing 
of  this  amendment,  the  defendant  moved  to 
strike  same,  on  the  ground  that  it  was  filed 
too  late,  "in  that  it  raised  a  new  issue  from 
any  issue  pleaded  or  tried  in  the  justice 
court."  This  motion  was  never  ruled  on  in 
terms.  If  any  presumption  is  to  be  indulged 
in,  it  must  be  that  It  was  overruled,  because 
thi^  judgm«)t  of  the  court  was  a  general 
one,  dismissing  the  plaintiff's  cause  of  ac- 
tion. This  judgment  la  not  necessarily  a 
sustaining  of  the  mottcm  to  strike  because 
there  remained  the  claim  of  the  plaintiff, 
unaided  by  a  plea  of  filing  claim  and  of  rati- 
fication and  estoppel.  The  presumption  is 
that  the  decision  was  on  the  merits,  and 
therefore  that  the  trial  court  instead  of 
striking  out  the  amendmoit  defeated  the 
claim  on  its  merits. 

[2]  Be  that  as  it  may,  the  amendment  was 
not  prohibited  by  the  provision  of  section 
4563  of  the  Code  that  no  new  demand  or 
counterclaim  can  be  made  upon  appeal  un- 
less by  mutual  consent.  The  amendment 
presented  neither  a  new  demand  nor  a  coun- 
terclaim. In  both  courts  the  sole  demand 
of  the  plaintiff  was  payment  for  having 
transported  his  children  to  and  from  school. 
Neither  a  plea  that  he  had  filed  a  daim 
with  the  board  for  such  transportation,  nor 
the  further  plea  that  defendant  was  estop- 
ped by  conduct  to  deny  the  validity  of  plain- 
tiff's demand,  alleged  any  such  demand  or 
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cotrnterclalm.  Tbe  aTerment  of  haTlng  fltetl 
claim  was  an  assertion  Hiat  tbe  necessary 
tfteps  to  enforce  tbe  («lglnal  demand  had 
been  taken.  The /plea  of  ratification  and 
estoppel  was  In  effect  an  allegation  tbat 
plaintiff  could  not  rightfully  resist  the  col- 
lection of  the  original  demand.  In  Type 
Foundry  v.  Medes,  60  Iowa,  525,  15  N.  W. 
424,  and  Boos  v.  DuUn,  103  Iowa,  831,  72 
X  W.  533,  amendments  were  held  not  to 
violate  said  statute  provision,  though  the 
amendment  might  with  much  more  reason 
be  asserted  to  present  a  new  demand  or 
counterclaim  than  can  be  done  in  the  case 
at  bar.  While  In  Woods  v.  Wenger,  163 
Iowa,  447,  144  N.  W.  996,  the  amendment 
was  not  allowed,  it  was  because  It  present- 
ed a  demand  for  damages  in  a  sum  larger 
than  Justice  of  the  peace  had  Jurisdiction  to 
deal  with.  ^ 

II.  So  we  reach  the  question  whether  the 
trial  court  can  be  sustained  In  the  decision  on 
the  merits.  We  could  dispose  of  that  qnestion 
by  invoking  what  we  have  repeatedly  held 
both  as  to  petitions  and  answers,  to  wit, 
that,  though  the  one  does  not  state  a  cause 
of  action  or  the  other  a  defense,  If  there 
be  no  attack  upon  the  treading  the  plaintiff 
In  the  one  and  the  defendant  in  the  other 
will  prevail  If  he  prove  what  he  has  plead- 
ed. See  Lacy  v.  Kossuth  County,  106  Iowa, 
18,  75  N.  W.  689;  Boyd  v.  Watson,  101  Iowa, 
222,  70  N.  W.  120;  Bnlx  v.  Railroad,  114 
Iowa,  508,  87  N.  W.  417;  Helman  v.  Felder, 
178  Iowa,  740,  160  K.  W.  234.  The  plaintiff 
here  did  prove  every  fact  alleged  by  him. 
He  did  not  plead  tbat  the  defendant  had 
authorized  him  to  transport  the  children. 
He  based  his  dalm  on  nothing  except  the 
distance  bis  children  lived  from  school,  that 
be  had  been  compelled  to  transport  them, 
what  that  service  was  reasonably  worth, 
and  that  defendant  had  audited  a  claim  for 
this  service  and  ordered  warrant  drawn  to 
pay  tbe  claim.  And  If  applying  this  rule 
wonid  affirm  this  case,  we  should  stop  with 
applying  the  rale.  But,  if  there  Is  to  be  a 
reversal,  we  should  go  beyond  that,  because 
otherwise  nothing  will  be  effected  by  the 
reversal  except  to  Induce  an  attack  upon  tbe 
pleadings  of  tbe  plaintiff  on  retrial,  leaving 
the  retrial  to  be  proceeded  with  without 
determination  here  of  the  vital  questions 
tbat  must  arise  on  retrial. 

rs]  2a.  Under  tbe  authority  given  by  sec- 
tion 2774  of  the  Code,  the  board  could  have 
made  a  valid  contract  with  this  plaintiff  to 
traii.<!port  these  children  and  have  made  rea- 
sonable compensation  for  such  service.  It 
may  be  conceded  that  the  defendant  offered 
an  arrangenienit  providing  for  a  school  for 
plaintiff's  children  other  than  the  school  to 
which  plaintiff  took  them.  It  Is  indisputable 
that  defendant  made  no  advance  contract  to 
pay  for  the  transportation  in  suit  But  nei- 
ther did  tbe  defendant  In  Weldoni  v.  District, 
IW  Iowa,  549,  85  N.  W.  7!W,  make  any  con- 
tract tbat  children  In  that  district  should  be 


famished  school  fadllHes  In  tbat  district  of 
plaintiff.  There,  as  here,  the  members  of  the 
defendant  board  knew  that  the  service  waft 
being  rendered.  We  held  In  Weldon's  Case 
that,  though  no  original  authority  was  given 
to  famish  school  for  the  children  In  defend- 
ant's district,  subsequent  agreement  to  pay 
therefor  was  equivalent  to  original  author- 
ity. 

III.  This  brings  the  whole  case  down  to 
the  one  question  whether  auditing  and  allow- 
ing a  dalm  for  tbls  trani^portatlon  is  equiva- 
lent to  original  authority  to  do  the  trans- 
porting at  the  expense  of  the  defendant.  It 
may  be  conceded  that  mere  knowledge  by  tbe 
defendant  that  plaintiff  was  transporting 
these  children  will  not  make  a  case  for  the 
plaintiff,  but  such  knowledge  has  bearing  on 
tbe  efficacy  of  making  an  allowance  for  the 
transportation.  In  other  words,  if  it  be 
otherwise  established  that  there  was  a  rat- 
iticatlon  raising  an  estoppel,  it  will  not  be 
defeated  because  the  defendant  did  not  know 
all  the  facts.  It  is  trne  that  the  allowance 
made  was  for  less  than  the  plaintiff  dalmed. 
But  unless  It  be  for  another  avoidance  urged 
by  the  appellee,  though  $100  were  claimed  for 
this  tr^sportatlon,  the  allowance  of  a  sin- 
gle dollar  would  of  necessity  be  an  acknowl- 
edgment that  there  was  a  legal  obligation  to 
pay.  Since  the  board  could  have  made  that 
obligation  a  binding  one  by  original  author- 
ity, any  subsequent  act  with  knowledge  of 
all  the  facts  which  Involves  an  agreement  to 
pay  for  tbls  transportation  takes  the  place 
of  original  authority.  So,  as  said,  tbe  al- 
lowance of  a  single  dollar  disposes  of  the 
defense  that  there  was  no  legal  obligation 
to  pay  for  this  service.  Neither  Queeny  v. 
HIgglns,  136  Iowa,  573,  114  N.  W.  51,  nor 
Templer  v.  Sdiool  Tpi  of  ElUsworth,  160 
Iowa,  398,  141  N.  W.  1054,  in  the  least  run 
counter  to  this  holding. 

[4]  No  public  policy  pn^bits  the  ratifica- 
tion. See  Richards  v.  Scho<4  Tp.,  132  Iowa, 
612,  109  N.  W.  1093.  The  only  avoidance 
attempted  is  that  since  less  was  allowed 
than  plaintiff  claimed,  and  since  he  subse- 
quent to  the  allowance  brought  suit  for  a 
sum  larger  than  the  allowance,  the  act  of  the 
defendant  board  amounts  to  no  more  than  an 
offer  of  oompromlae  which  tbe  plaintiff  did 
not  accept  One  trouble  is  that  nowhere  in 
plea  or  proof  Is  there  the  slightest  sugges- 
tion of  the  facts  upon  which  this  avoidance 
or  argument  Is  based.  We  conclude  that 
the  only  question  to  be  determined  Is:  What 
is  the  reasonable  value  of  said  services? 

We  do  not  overlook  tbe  argument  for  ap- 
pellee tbat,  if  fathers  can  take  their  children 
to  a  school  other  than  one  arranged  for  by 
the  sdiool  authorities  and  collect  for  their 
transportation  without  first  having  made 
arrangement  with  the  Board,  it  might  create 
great  confusion  in  school  matters  and  might 
be  very  unpleosant  and  disadvantageous. 
That  may  be  a  good  roawn  for  repudiating 
the  transportatioa,  but  is  no  reason  for  uiv- 
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settling  elementary  mles  concerning  what 
will  constitnte  a  substitute  for  original  au- 
thority. 
Beversed  and  remanded. 

LABD,  GAYNOR,  and  STBVENS,  33^  con- 
cur. PREBTON,  C.  J.,  and  EVANS,  J„  dis- 
sent. 


WHililAMS  ▼.   CITY  OF   OHEROKESB. 
(No.  32409.) 

(Supreme  Court  o{  Iowa.    Oct  25,  1918.) 

1.  MUNICrPAI.  COBPORATIOKS  «=»502(1)— Sew- 
EB  ImFBOVEMENT— ABSESSUENTB— IKVAUBI- 
TT — BUBDEN  OP  PbOOF. 

Tlie  burden  was  upon  a  property  owner  to 
prove  facts  rendering  void  an  assessment  against 
ner  property  for  the  cost  of  a  sewer  improve- 
ment. 

2.  Municipal  Cobfobations  «=508(6)— Sew- 
EB  liiFBOvEMENT— Resolution  of  Necebsitt 
— CoKMENciNa  Point. 

In  absence  of  evidence  as  to  location  of 
Une  of  certain  lots  12  and  13,  as  to  location  of 
proposed  sewer  in  city  council's  resolution  of 
necessity,  it  must  be  assumed,  on  property 
owner's  appeal  from  order  of  district  court  con- 
firming assessment,  that  commencing  i>oint 
adopted  was  opposite  line  between  lots  12  and 
13,  as  fixed  by  resolution. 

3.  Municipal  Cobpokations  «=>4aO— Sbweb 
Ihpbovement  —  Absessuent  or  Adjacent 
Pkopebtt— Statuteb. 

•Where  sewer  was  constructed  to  commence 
13  feet  farther  than  point  fixed  by  city  council's 
resolution  of  necessity,  thus  making  assessed 
owner's  property  abut  upon  ii,  which  otherwise 
it  would  Lot  have  done,  though  it  might  still 
have  been  deemed  adjacent  to  improvement,  the 
council  coidd  assess  the  property,  under  Code, 
§{  819,  820. 

4.  Municipal  Cobpobationb  «=»444^Seweb 
iMPBovEHENr— Defects  in  Pboceedinos — 
Nonpbejudicial  Chakaoteb. 

Construction  of  sewer  beyond  point  fixed 
by  resolutiim  of  city  council,  thus  causing  as- 
sessed owner's  property  to  abut  on  sewer,  was 
not  prejudicial  to  her,  unless  such  method  was 
adopted  to  fix  liability  to  which  she  otherwise 
would  not  have  been  subject. 

Appeal  from  District  Ck>urt,  ChenAee 
County;    Wm.  Hutclilnson,  Judge. 

Appeal  from  a  special  assessment  by  the 
dty  council  for  a  sewer  Improvement  mi© 
assessment  was  fixed  by  the  dty  council  at 
1100.  On  appeal  to  the  district  court  this 
assessment  was  confirmed.  From  such  or- 
der, the  plaintiff  has  again  appealed.  Af- 
firmed. 

Claud  M.  Smith,  of  Cherokee,  for  appel- 
lant. Guy  J.  Tomllnson,  of  Cherokee,  for 
appellee. 

EVANS,  J.  The  plalnUtf  challenges  the 
jurisdiction  of  the  city  council  to  make  the 
assessment.  This  challenge  Is  based  upon 
an  alleged  departure  In  the  construction  of 
the  sewer  from  the  point  of  location  specified 
in  the  resolution  of  necessity  and  notice. 
In  no  other  respects  is  It  claimed  that  the 
procedure  of  the  dty  was  irregular.     The 


Iocatl<m  of  the  sewer  In  question  was  upon 
North  Second  street  in  the  dty  of  (SieridEee. 
The  resolution  of  necessity  fixed  the  point  of 
oommendng  as  "opposite^  the  Une  between 
lots  twelve  and  thirteen  of  Gorbett  &  Kel- 
log's  sabdlTlslon,"  thence  south  along  North 
Second  street.  The  appellant  contends  that 
the  sewer  was  actually  constructed  so  as  to 
commence  13  feet  farther  north  than  such 
p(rfnt;  that  such  thirteen  feet  was  the  only 
part  of  the  sewer  that  abutted  upon  her 
property ;  that  the  dty  council  had  no  power 
to  construct  sudi  additional  13  feet  and  could 
not  by  the  construdlcm  thereof  render  the 
property  of  the  plaintifC  subject  to  an  as- 
sessment to  whida  it  would  not  have  been 
otherwise  liable. 

[1,  2]  Assuming  that  the  facts  thus  claimed 
woidd  render  void  the  assessment  against 
plaintiff's  ptoperty,  the  burden  was  upon 
her  to  prove  the  fact  The  evldefice  in  that 
regard  is  very  unsatisfactory.  It  consists 
of  the  testimony  of  her  husband  as  a  witness 
that  the  point  fixed  by  the  resolution  of 
necessity  would  be  opposite  her  south  Une. 
This  evidence  was  received  subject  to  ob- 
jection, ruling  hieing  reserved.  The  witness 
professed  no  knowledge  on  the  subject  other 
than  what  had  been  told  hUu  by  some  one 
else.  The  real  criterion  of  the  location  was 
the  line  of  lots  12  and  13  in  the  resolution 
of  necessity.  The  record  disdoses  no  show- 
ing as  to  the  location  of  such  line.  In  the- 
absence  of  evidence  thereon,  it  must  be  as- 
sumed for  the  purpose  of  this  case  that  tb» 
commencing  point  adopted  was  "opposite  the 
line  between  lots  twelve  and  thirteen." 
Plaintiff's  property  was  lot  4  and  was  no 
part  of  lots  12  and  13.  It  may  be  tliat  the 
south  line  of  plalntifTs  property  was  an  ex- 
tension of  the  dividing  Une  between  lots  12 
and  13,  but  there  is  no  showing  to  that  effect 

[3,  4]  If  the  fact  were  deemed  proved,  it 
does  not  impress  us  as  destructive  of  the- 
•jurisdiction  of  the  dty  coundL  It  is  con- 
ceded that  the  plaintiff's  property  Is  abutting 
to  the  north  13  feet  of  the  sewer  as  con- 
structed. If  such  north  13  feet  had  been 
omitted,  plaintiff's  property  might  stUl  be 
deemed  adjacent  to  the  improvement  Un- 
der Code,  {§  819  and  820,  the  cost  of  sewer 
may  be  assessed  upon  adjacent  as  weU  as. 
abutting  properties.  The  construction  of  th» 
additional  13  feet,  if  such,  was  not  prejudi- 
cial to  the  plaintiff  In  any  sense  unless  it  was 
a  method  adopted  to  fix  upon  her  a  Uability 
to  which  she  could  not  otherwise  hare  been 
subjeded.  On  the  contrary,  it  was  manifest- 
ly benefidal  to  her,  in  that  It  enabled  her 
to  connect  with  the  sewer  more  conveniently 
than  she  otherwise  could.  We  reach  the  con- 
clusion that  the  trial  court  did  not  err  In. 
confirming  the  assessment 

Its  order  is  therefore  affirmed. 

PRESTON,  C.  X,  and  LADD  and  SALIN- 
GER, JJ.,  concur. 
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HESS  V.  BBSS  et  al.    (No.  32205.) 
(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

1.  New  Tbiai.  «5>116(2)— Tims  roa  Applica- 
tion—"Final  JtJDGMENT." 

Although  decision  was  announced  and  en- 
try, "C!ourt  finds  for  the  plaintiff  *  •  •  (see 
decree),"  etc.,  made  on  calendar  November  3d, 
and  such  calendar  entry  copied  into  diatrict 
court  record  by  the  clerk,  where  enrolled  decree, 
purportinir  on  its  face  to  have  been  made  No- 
vember 3d.  was  not  filed  until  November  10th, 
the  record  of  such  enrolled  decree  was  the 
"final  judgment,"  and  motion  for  new  trial, 
filed  November  llth,  was  filed  within  three  days 
after  entry  of  decree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

2.  New  Trial  «=3ll7(l)— AppLxcATiON-TniB 
—Newly  DiaooTBBBD  Evidence. 

Application  for  new  trial  on  the  ground  of 
newly  diacovered  evidence  could  have  been  made 
at  any  time  within  one  year  after  entry  of  de- 
cree. 

3.  New   Tmal  «=»10a— Appuoation— Fobm. 

While  application  for  new  trial  ahould  be 
made  by  petition,  rather  than  motion,  where 
motion  contains  sufficient  allegations  to  con- 
stitute a  petition,  it  will  not  be  held  that  trial 
court  should  have  ignored  substance,  or  that 
it  waa  bound  by  name  applied  to  the  application. 

Appeal  from  District  0»urt,  Mahaska 
County;    K.   E.   WiUcockaon,  Judge. 

Tbls  is  a  proceeding  in  probate,  involving 
the  distribution  o£  the  personal  estate  of  J. 
O.  Hess,  deceased.  Mary  E.  Hess  filed  an  ap- 
plication la  the  probate  court,  asking  for  au 
order  of  distribution  whereby  the  adminis- 
trator should  be  directed  to  turn  over  to  the 
applicant  all  the  personal  property  of  the 
decedent,  on  the  ground  that  it  was  all  ex- 
empt property,  and  that  the  applicant  was 
the  comnMMi-ilaw  wife  of  the  decedent  at  the 
time  of  his  death.  The  application  being  con- 
tested, a  hearing  was  had  afc  the  October, 
1916,  term,  and  a  so-called  decree  was  ren- 
dered granting  the  application.  Later  in  the 
same  term  the  order  was  set  aside  and  a 
new  trial  granted.  The  plaintiff  appeals. 
AfBrmed. 

Dan  Davis  and  McCoy  &  McCoy,  all  of  Os- 
kaloosa,  for  appellant.  L.  T.  Shangle  and  p. 
C.  Waggoner,  both  of  Oskaloosa,  for  appel- 
lees. 

EVANS,  J.  [1]  The  one  point  presented 
for  our  consideration  by  the  appellant  is  that 
the  motion  for  a  new  trial  was  not  filed  with- 
in three  days  after  the  entry  of  the  decree 
of  the  court,  and  that  the  court  therefore 
had  no  Jurisdiction  to  consider  the  same. 
The  parties  are  In  dispute  as  to  the  state  of 
the  record  upon  which  the  plalntlfTs  com- 
plaint Is  founded.  The  motion  for  a  new 
trial  was  filed  on  November  11,  1916,  during 
the  October  term.  The  plaintiff,  as  appel- 
lant, contends  that  the  final  decree  waa  en- 
tered of  record  on  November  3d,  and  her 
argument  Is  predicated  upon  that  contention. 
The  defendant,  as  appellee,   contends   that 


the  decree  was  not  entered  of  record  until 
the  10th  day  of  November,  and  that  her  fil- 
ing of  a  motion  tor  new  trial  was  therefbre 
In  time.  The  actual  record  Is  presented  to 
us  In  an  abstract  by  appellant,  an  amended 
abstract  by  the  appellee,  an  amended  abstract 
by  the  appellant,  and  a  partial  certification 
of  the  record.  Each  party  seems  afraid  to 
be  frank,  with  the  result  that  the  record 
Is  made  as  confusing  to  us  as  Indirection  can 
make  It  The  appeHant  sets  forth  a  full  cer- 
tified copy  of  the  calendar  entries  of  the 
trial  court  These  ^ow  that  the  trial  was 
concluded  on  October  28th,  and  the  decision 
was  announced  on  November  3d.  -  The  calen- 
dar entry  made  on  November  3d  was  as  fol- 
lows: 

"Courffinds  for  the  plaintiff,  Mary  Hess,  and 
that  she  waa  the  lawful  wife  of  J.  O.  Hess  and 
is  his  widow  (see  decree),  to  all  of  which  de- 
fendant administrator  excepts." 

This  calendar  entry  was  copied  Into  the 
district  court  record  by  the  clerk.  This  Is 
the  record  upon  which  the  awellant  relies  as 
being  the  final  Judgment;  whereas,  the  ap- 
pellee relies  upon  an  enrolled  decree,  which 
was  filed  later  on  November  10th,  and  duly 
spread  upon  the  records  of  the  court  This 
appears  to  be  the  net  result  of  the  conflict 
in  the  abstracts  of  the  parties. 

Doubtless  a  calendar  entry  spread  upon 
tho  district  court  records  may  be  sufficient 
as  a  final  Judgment.  But  It  is  not  necessarily 
such,  nor  does  it  terminate  the  Jurisdiction 
of  the  court  to  cause  to  be  entered  a  more 
extended  and  enrolled  decree  as  the  final 
Judgment  In  this  case  the  calendar  entry 
made  parenthetical  reference  to  such  pro- 
posed decree  as  being  either  In  existence  or 
in  contemplation.  .True,  the  enrolled  decree 
purported  on  Us  face  to  have  been  made  on 
November  3d.  In  this  respect  It  waa  in  ac- 
cord with  the  calendar  entry  as  to  date; 
but  it  appears  that  it  was  not  In  fact  filed 
with  the  clerk  until  November  10th,  and  was 
therefore  not  entered  of  record  prior  to  such 
date.  The  record  of  this  enrolled  decree 
was  the  final  Judgment,  and  the  defendant 
was  entitled  to  file  a  motion  for  a  new  trial 
within  three  days  thereafter.  Such  was  the 
view  of  the  trial  court. 

In  so  considering  the  question,  we  have 
treated  the  case,  as  the  parties  have  done, 
aa  an  ordinary  suit  at  law.  As  already  in- 
dicated, it  Is  in  fact  a  proceeding  In  probate. 
In  holding  that  the  motion  of  the  appellee 
was  filed  within  three  days,  we  do  not  there- 
by Imply  that  the  Jurisdiction  of  the  probate 
court  would  otherwise  have  been  lost;  nor 
are  we  prepared  to  say  that  the  court  oonld 
not,  upon  Its  own  motion  or  otherwise,  have 
set  aside  or  modified  sudi  order  of  distribu- 
tion at  any  time  before  the  distribution  had 
been  made.  On  this  question  we  have  no 
occasion  to  pass^  and  are  not  prepared  to 
Intimate  any  opinion  thereon. 

[2,  S]  It  is   to  be  noted,   also,   that  the 
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ground  of  appellee's  motion  for  a  new  trial 
was  newly  discovered  evidence.  On  this 
ground  application  for  new  trial  could  have 
been  made  at  any  time  withlD  one  year. 
True,  it  should  be  made  by  petition,  rather 
than  by  motion.  But  the  appellee's  motion 
contains  sufficient  allegations  to  constitute 
a  petition,  and  we  should  be  slow  to  bold 
that  the  trial  court  should  have  ignored  the 
subETtance  of  the  application,  oi*  that  it 
should  have  been  wholly  bound  by  the  name 
applied  to  the  application.  We  bold  that 
the  trial  court  had  Jurisdiction  to  grant  a 
new  trial. 
Affirmed. 

PRESTON,  C.  J.,  and  liADD  and  SALIN- 
6EB,  JJ.,  concur. 


MILLENKAMP  v.  WILLENBUBa  et  aL 

(No.  32241.) 

(Supreme  Court  of  Iowa.    Oct  2S,  1918.) 

1.  Bbokebs  <8=»86(7)  —  Commission  —  CoLiu- 
BION— Evidence. 

Evidence  hel-d  to  sustain  finding  of  collu- 
sion between  a^ent  of  plaintiff  for  purchase  of 
farm  and  third  person  resulting  in  damage  to 
plaintiff  in  the  enhanced  price  he  was  compelled 
to  pay  for  the  land. 

2.  Pbincipal  and  Agent  i&=>1S1  —  Knowl- 
edge OF  Agent  as  Notice  to  PBiNCiFAiy— 
Agent's  Wbonofui.  Acts. 

The  rule  which  constructively  charges  the 
principal  with  the  knowledge  of  his  agent  does 
not  operate  in  favor  of  the  agent  or  those  who 
join  Urn  in  perpetrating  a  wrong  upon  the  prin- 
dpaL 

Appeal  from  District  Court,  Plymouth 
County;  W.  D.  Boles,  Judge. 

Action  to  recover  back  commissions  paid 
on  sale  of  real  estate,  on  the  ground  of  fraud 
and  collusion  on,  the  part  of  the  defendants 
as  agents  of  the  plain tifT.  The  answer  was 
In  effect  a  general  denial.  There  was  a  ver- 
dict for  the  plaintiff.  From  a  Judgment 
thereon,  the  defendants  have  appealed.  Af- 
firmed. 

Kass  Bros.  &  Sievers,  of  Sioux  City,  for 
appellai^».  Nelson  Miller,  of  Le  Mars,  for 
appellee; 

EVANS,  J.  a%e  fact  contention  of  the 
plaintur  is  that  be  employed  the  defendants 
C.  B.  Willenburg  and  Fred  Eichorn  aa  his 
agents  to  purctiase  for  him  a  certain  farm 
and  to  turn  into  said  purctiase  a  certain 
mortgage  for  about  $30,000  held  by  the  plain- 
tiff. A  commission  of  $500  was  agreed  on 
and  later  paid.  Thereafter  the  plaintiff 
learned  that  the  seller  of  the  farm  had  paid 
a  c(»nmi8slon  to  one  or  both  of  the  defend- 
ants, and  that  the  amount  of  this  commis- 
sion had  been  added  to  the  net  price  of  che 
farm  demanded  by  the  seller,  and  that  such 
fact  was  fraudulently  concealed  from  the 
plaintiff  by  both  of   the  defendants.     The 


fact  contention  of  the  defendants  Is  that  O. 
B.  Willenburg  represented  Lndwlg,  the 
seller  of  the  farm,  and  the  defendant  Elchorn 
represented  the  plaintiff  as  the  proposed 
purchaser,  and  that  neither  of  them  had  any 
Interest  In  the  commission  of  the  other. 
Both  sides  take  the  ground  that  Elchorn  was 
an  agent  of  the  plaintiff.  The  defendants 
deny  that  Willenburg  was  such.  The  grounds 
laid  by  appellant  for  a  reversal  all  rest  upon 
the  general  proposition  that  there  was  no 
evidence  of  conspiracy  and  that  there  was  no 
evidence  of  the  employment  of  Willaiburg 
by  the  plaintiff  as  an  agent  Indeed,  the 
basic  proposition  ui)on  which  all  the  grounds 
of  reversal  rest  is  that  Willenburg  was  never 
employed  as  agent  of  the  plaintiff  and  never 
assumed  to  act  as  such,  but  that  he  acted 
openly  and  with  knowledge  of  the  plaintiff, 
as  agent  for  the  seller.  If  this  is  the  undis- 
puted state  of  the  evidence,  then  dlearly  the 
verdict  should  not  stand. 

[1]  I.  The  plaintiff  testified  directly  that 
he  did  employ  O.  B.  Willenburg  to  assist  In 
disposing  of  his  $30,000  mortgage  and  to 
that  end  in  the  purchase  of  the  Ludwig  farm. 
This  was  denied  by  Willenburg  and  by 
Elchorn.  Wlille  the  terms  of  the  employ- 
ment as  related  by  the  plaintiff  are  somewhat 
indefinite,  they  were  quite  sufitdent  to  create 
the  relation  of  principal  and  agent  The 
circumstances  attending  the  transaction 
strongly  corroborate  the  claim  of  the  plain- 
tiff in  that  regard.  Willenburg  had  acted  as 
agent  for  the  plaintiff  in  the  sale  of  his  farm 
at  a  prior  time.  It  was  pursuant  to  sudi 
sale  that  the  plaintiff  got  the  $30,000  mort- 
gage. The  plaintiff  lived  at  Remsen.  Willen- 
burg lived  at  New  Hampton,  but  had  pre- 
viously resided  at  Ransen.  His  brother 
Henry  Willenburg  was  a  partner  of  Elchorn 
in  the  real  estate  business  under  the  name 
of  Willenburg  &  EXchom.  Another  brother 
Louis  was  a  brother-in-law  of  Elchorn  and 
was  his  partner  in  the  livery  business.  The 
plaintiff  had  himself  first  conceived  the  idea 
of  buying  the  farm  of  Ludwig  and  to  turn 
in  the  mortgage  on  the  purchase.  Ludwig 
was  his  n^hew  by  marriage.  He  first  con- 
finlted  Elchorn  without  any  definite  employ- 
ment. A  few  days  later,  C.  B.  Willenburg 
appeared  in  the  town,  and  upon  the  call  of 
Elchorn  the  plaintiff  came  into  a  conference 
with  Willenburg  and  disclosed  to  Wm  his 
wishes.  Willenburg  asked  the  plaintiff  what 
commission  he  would  pay,  to  which  the 
plaintiff  replied  that  he  would  pay  $500. 
Willenburg  appeared  to  take  the  leadership 
in  bringing  about  the  disposal  of  the  mort- 
gage. His  conference  with  the  plaintiff  took 
the  confidential  form.  When  tlie  transaction 
was  closed,  Willenburg  drew  a  note  for  $500 
and  presented  it  to  the  plaintiff  for  his  signa- 
ture. The  signed  note  was  by  him  handed  to 
Elchorn.  The  fact  appears  to  be  that  at  the 
time  of  the  first  conference  between  plain- 
tiff  and   Willenburg,   Willenburg  had  Just 
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come  from  the  borne  of  Lndwlg,  where  he 
had  obtained  a  contract  for  the  sale  of  the 
farm.  This  contract  proTlded  that  I/Udwig 
would  accept  on  the  purchase  price  the 
MlUenkamp  mortgage.  His  actions  in  that 
regard  had  been  Induced  toy  Information 
communicated  to  him  by  Elchom.  According 
to  the  plaintiff's  testimony,  the  fact  that 
WUlenburg  had  such  an  agency  was  not  only 
concealed  from  Mm,  but  both  BUchom  and 
WUlenburg  Informed  him  that  liudwig  was 
refDslng  to  list  his  land.  Some  streBs  Is 
laid  In  appellant's  argument  upon  a  cer- 
tain admission  In  the  testimony  of  the.  plain- 
tiff, whereby  he  testlfled  that,  when  he  signed 
the  9S00  note  and  delivered  It  to  WUlenburg, 
WUlenburg  handed  it  to  Ulchom  and  said 
to  the  plaintiff  in  substance:  "I  have  no 
interest  in  this.  I  am  doing  it  to  bdp  the 
boys." 

The  argument  la  that  the  plaintiff  by  his 
own  admission  knew  that  the  defendant 
WUlenburg  was  not  represeoting  him  as 
agent.  Such  Is  not  the  effect  of  the  plaintiff's 
testimony.  Even  though  it  were  true  that 
WUlenburg  were  giving  all  the  commission 
to  Elchom  or  to  WUlenburg  and  Elchorn, 
this  would  not  contradict  his  acts  of  agency 
already  done.  Furthermore,  the  drcnm- 
stance  thus  brought  forth  has  oonsiderabia 
significance.  Why  should  WUlenburg  inform 
the  plaintiff  that  he  had  no  interest  in  the 
commission  nnleas  he  r^arded  the  plaintiff 
as  believing  otherwise?  The  information 
thus  given  at  this  stage  was  valuable  only  to 
WUlenburg  hlma^  as  a  defease  against  a 
possible  cmnplalnt  It  was  worth  nothing 
to  the  plaintiff.  The  wrong,  if  any,  perpe- 
trated upon  him,  was  already  done.  The 
information  coming  later  might  have  quicken- 
ed his  inquiry,  but  suspicion  was  allayed  by 
the  color  of  the  generosity  towards  his  co- 
agents  assumed  by  WUlenburg.  We  think 
it  dear  that  the  evidence  was  sufficient  to  go ; 
to  the  Jury  on  the  prt^tositlon  that  the  de- 
fendant WlUenburg  did  assume  to  act  as 
the  agent  of  the  plaintiff.  This  being  so, 
the  finding  of  ooUuslon  between  WUlenburg 
and  Elchom  was  unavoidable.  BicSiorn  knew 
the  deception  that  was  being  practiced  upon 
his  principal  and  concealed  it  Jbie  and 
WlUenlmrg  acted  together  In  perfect  har- 
mony and  with  a  manifest  understanding  of 
each  other.  He  knew  that  the  price  rep- 
resented to  the  plaintiff  was'  95  per  acre 
higher  than  the  net  price  made  by  Ludwlg. 

r21  It  is  argued  with  apparent  sincerity 
Oiat  the  plaintiff  as  principal  was  charged 
with  a  knowledge  of  all  that  Elchom,  his 
agent,  knew,  and  that  therefore  he  was 
diarged  with  the  knowledge  of  the  deception 
of  wbldi  he  complains.  It  is  enough  to  say 
that  the  rule  whldi  constructively  charges 
the  principal  with  the  knowledge  of  bis  agent 
does  not  operate  in  favor  of  the  agent  nor  in 
favor  of  those  who  join  the  agent  in  per- 
petrating a  wrong  upon  the  prlndpal. 


The  condnsioo  we  thus  reach  as  to  the 
state  of  the  record  Is  decisive  of  eadi  point 
reUed  on  for  reversal.  The  Judgment  below 
Is  therefore  affirmed. 

PRESTON,  C.  J.,  and  IiAOD  and  SALINU- 
EB,  JJ.,  concur. 


STATE  V.  HATTERS.     (No.  82166.) 

(Supreme  Oonrt  of  Iowa.     Oct.  25,  1918.) 

1.  IJAKCENT    *=»55  —  Stttttcienct    of    Evi- 

DXNCB. 

Evidence  htid  to  support  conviction  of  lar- 
ceny by  stealing  an  automobUe. 
Z  CRuaNAi.  Law  «=9ll44(7)— Review— Con- 
tinuance—Filing  OF  Motion. 
Where  reason  for  absoice  of  state's  witness, 
because  of  iUneas,  was  not  diseovered  nntil  June 
Ist,  the  mere  fact  that  an  affidavit  in  sup- 
port of  state's  motion  for  continuance  was  sworn 
to  on  June  4th  was  inBufflcient  on  appeal  to 
Bkow  that  the  motion  for  continuance  was  not 
timely ;  the  date  of  filing  not  appearing,  and 
the  sustaining  of  auch  motion  being  evidence 
that  it  was  timely. 

3.  Cbiminai,  Law  «=»784(4)— iNSTsrcTioKS— 

CiaOimSTANTIAL  EVIDENCE. 

An  Inatroction  defining  cireomitantial  evi- 
dence, and  charging  jury  as  to  weight  to  be  ac- 
corded such  evidence,  held  not  misleading  or 
prejndicial. 

4.  Obixinai,  Law  «s>786(8)— Ihstehctions— 

CBEDIBn.ITT  OF  WRHESSES. 

An  instruction  that  jurors  were  sole  judges 
of  credibility  of  witnesses  and  of  weight  to  be 
given  their  testimonv,  and  charging  jury  as  to 
manner  of  determining  credibUitr  of  witnesses 
and  weight  of  the  testimony,  heii  not  prejudi- 
cial. 

Appeal  from  District  C!ourt.  Folk  County ; 
Charles  Hutcblnsoii,  Jndgek 

Conviction  of  larceny  on  am  indictment 
ehargiiig  that  defoidant  and  two  others  stolo 
an  automobUe.   Afilrmed.     ^ 

F.  T.  Van  Llew,  of  Des  Moines,  for  appel- 
lant. H.  U.  Havner,  Atty.  Gen.,  F.  O.  David- 
son, Asst.  Atty.  Oen.,  and  Ward  C.  Henry, 
Co.  Atty.,  and  A.  O.  Rlppey,  Asst.  Co.  Atty., 
both  of  Des  Moines,  for  the  State. 

SALINGER,  3.  [11  I.  The  appellant  con- 
tends the  evidence  Is  insufficient.  The  point 
does  not  require  serious  consideration.  We 
shall  not  particularize.  It  suffices  to  say 
that,  while  there  Is  not  direct  testimony, 
there  was  an  abundance  to  sustain  the  ver- 
dict. Among  other  things,  defendant,  accord- 
ing to  his  own  story,  left  Des  Moines  late  at 
night  in  an  automobUe  that  he  claims  be- 
longed to  a  friend  of  his,  and  left  for  Perry 
without  any  reason  for  going;  and  the  ex- 
planation attempted  for  the  trip  of  itself  is 
so  unreasonable  as  to  be  some  evidence  of 
guilt.  Again,  the  stolen  automobile  was 
found  near  Perry  in  a  damaged  condition, 
and  something  occurred  oa  the  trip  that 
would  damage  an  automobile.  Still  again, 
the  defendant  and  others  with  him  went  to 
a  hotel  in  Perry  late  at  night,  after  they  had 
taken  care  of  Oils  car,  and  there  registered 
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under  an  assumed  narae.  Indeed,  what  Is 
really  claimed  Is  that  the  evidence  Is  insuffi- 
cient, because  the  testimony  of  certain  of  the 
witnesses  should  not  have  been  received,  and 
the  real  question  Is  whether  this  point  Is 
well  taken.  It  seems  that  at  one  time  the 
trial  of  this  cause  was  begun.  The  two  wit- 
nesses in  question  testified  on  that  trial,  and 
their  testimoay  was  preserved  and  properly 
transcripted.  In  the  course  of  said  trial  a 
witness  for  the  state  became  ill,  and  the  state 
applied  for  and  obtained  a  continuance  on 
that  account.  Said  transcript  was  used  on 
trial  in  which  defendant  was  convicted,  and 
appellant  contends  that  receiving  the  same 
denied  him  his  constitutional  right  to  be  con- 
fronted with  the  witnesses  against  him.  We 
have  held  to  the  contrary.  See  State  v, 
Brown,  152  Iowa,  427,  132  N.  W.  862,  and 
State  V.  Thomas,  158  Iowa,  687.  138  N.  W. 
864. 

[2]  It  Is  said  that  the  motion  for  continu- 
ance should  not  have  been  sustained,  In  that 
the  motion  was  not  made  as  soon  as  it  be- 
came certain  that  It  would  need  to  be  made, 
and  that  the  facts  set  forth  in  the  applica- 
tion are  ifrelevant  and  Immaterial.  It  ap- 
pears that  the  trial  of  which  continuance 
was  had  was  on  the  28th  of  May,  1917;  that 
among  the  witnesses  then  present  was  one 
Pomeroy ;  that  on  the  application  of  defend- 
ant the  cause  was  continued  until  the  31st  of 
May,  1917 ;  that  on  account  thereof  the  wit- 
nesses w^ere  permitted  to  leave  the  courtroom 
and  ordered  to  report  again  on  the  morning 
of  May  31st;  that  Pomeroy  did  not  report, 
because  he  was  too  111.  Then  comes  a  recital 
of  what  Pomeroy  would  testify  to,  and  it  Is 
material  mBttejv  The  reason  for  PMoeroy's 
absence  was  n*  discovered  until  the  next 
day,  June  1,  1917.  It  does  not  appear  Just 
when  the  state's  motion  for  continuance  was 
filed,  a  matter  that  was  vital  for  api)ellant  to 
show  on  the  claim  that  its  filing  was  not 
timely,  for  Its  sustaining  is  a  holding  that  It 
was  timely.  All  that  appears  on  this  point  is 
that  one  afiidavit  in  support  of  the  state's 
motion  was  sworn  to  on  the  4th  of  June, 
1917.  We  are  of  opinion  that  the  appellant 
has  not  established  either  that  the  motion 
was  not  timely  or  that  It  was  not  well 
grounded. 

[3, 4]  II.  It  is  said,  as  to  the  giving  of  in- 
structions 6,  7,  and  9,  that  they  are  each 
misleading,  confusing,  and  prejudicial,  and 
tliat  the  giving  thereof  has  deprived  defend- 
ant of  a  fair  trial. 

Instruction  6  charges  It  is  not  necessary,  to 
«stablisb  guilt  in  a  criminal  case,  that  there 
should  be  direct  proof  of  the  guUt  of  the  per- 
son charged,  nor  necessary  that  witnesses 
should  be  produced  who  saw  defendant  com- 
mit the  crime.  The  evidence  may  be,  and 
frequently  is,  circumstantial,  as  distinguish* 
ed  from  direct  evidence;  circumstantial  evi- 
dence means  the  proof  of  such  facts  and  cir- 
cumstances as  establish  the  guilt  of  defend- 


ant without  evidence  of  direct  eyewitnesses ; 
the  proof  of  facts  and  circumstances  from 
which  the  guUt  of  the  defendant  may  be"  rea- 
sonably Inferred  to  the  satisfaction  of  the 
Jury  beyond  a  reasonable  doubt;  when  the 
evidence  is  circumstantial,  and  e&ch  link  In 
the  chain  is  clearly  and  conclusively  estab- 
lished, the  evidence  may  be  equally  as  strong 
as  the  evidence  of  direct  witnesses;  it  is  not 
enough,  however,  that  the  circumstances  co- 
incide with  and  render  probable  the  guUt  of 
the  accused,  but  they  must  exclude  every  oth- 
er reasonable  hypothesis ;  and  In  either  case 
the  giiilt  of  the  defendant  must  be  establish- 
ed beyond  a  reasonable  doubt 

No.  7: 

Evidence  has  been  offered  with  a  view  of 
showing  the  value  of  the  property  claimed  to 
have  been  stoleta.  It  is  your  duty,  if  you  find 
defendant  guilty,  to  ascertain  further  what  the 
reasonable  market  value  of  the  property  actu- 
ally stolen  by  him  was  on  the  Sd  of  April, 
1917,  and  the  value  which  you  find  and  return 
must  be  the  value  which  is  shown  by  the  evi- 
dence beyond  a  reasonable  doubt. 

Instruction  9: 

You  are  the  sole  judge  of  the  credibility  of 
witnesses  and  of  the  weight  to  be  given  their 
testimony;  in  weighing  the  testimony  of  each 
witness,  you  will  take  into  consideration  his 
age,  intdUgence,  strength  of  memory,  and  means 
of  knowledge,  bis  relation  or  feelings  toward 
the  parties,  interest,  if  any,  in  the  result  of 
the  suit,  demeanor  while  testifying,  the  time 
that  has  elapsed  since  the  occurrences  of  which 
they  testify,  the  reasonableness  or  otherwise  of 
matters  testified  to,  either  corroborated  or  con- 
tradicted, by  other  witnesses,  or  facts  proven, 
and  all  matters  fairly  tending  to  show  the 
weight  and  credit  that  should  be  given. 

The  exceptions  are: 

Instruction  6  is  misleading  and  CMifusing  to 
the  jury  as  applied  to  the  defense  in  this  case. 
Instruction  7  fails  to  say  the  jury  was  not 
bound  to  accept  the  testimony  of  Jaques  for 
the  state,  unless  it  appear  Jaques  had  removed 
from  the  state  or  was  beyond  reach  of  process, 
and  that  if  the  evidence  shows  Jaques  was  a 
resident  of  Berwi<^  the  jury  was  not  bound  to 
take  said  evidence  into  consideration ;  where- 
fore there  was  no  evidence  of  the  value  prop- 
erly before  the  jyry.  Defendant  further  ex- 
cepts to  instructions  6,  7,  and  9  for  the  reason 
tliat  they  are  prejudicial  to  defendant  and  giv- 
ing thereof  hag  precluded  defendant  from  hav- 
ing a  fair  and  impartial  trial. 

The  court  failed  to  Instruct  in  connection 
with  the  subject  that  the  defendant  had  the 
constitutional  right  to  be  confrwited  with  the 
witnesses  against  him,  and  that  if  the  Jury 
found  Varco  was  on  a  hunting  trip  in  Minne- 
sota and  Jaques  a  resident  of  Polk  county, 
but  could  not  be  found  when  the  sheriff  at- 
tempted to  serve  a  subpoena  upon  him,  they 
would  not  be  justified  in  accepting  the  testi- 
mony of  either  of  said  witnesses.  The  part 
attacking  the  reception  Qf  said  testimony  has 
been  disposed  of.  Theirs  is  no  merit  in.  the 
attack  upon  the  charge,  and  we  find  no  preju- 
dicial error. 

Affirmed. 

PRESTON,  C.  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 
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FOBTBB  T.  HEISHMAW.    (No.  S2263.) 
(Snptvm*  Court  of  low*.    Oct  29,  1918.) 

1.  HUSBAKD   AND    WlFE   «=3335— AUINATION 

— Qtnesnow  fob  Jukt. 
Whether  plaintiff  did  not  have  the  affections 
of  her  husband  at  the  time  of  defendaaf  i  al- 
leged alienation,  becanse  of  huaband'a  prior  as- 
sociation with  a  woman  or  women  other  than 
defendant,  k«Zd  a  Jury  question. 

2.  HTT8BAND   AWD  WlTE   «=983S— ALIZRATIOIf 
■  — SnBSKQUZRT  DiVOBCE. 

In  action  for  alienatioii  of  affections  of 
plaintiff's  hnsband,  an  instruction  that  jury 
might  consider  as  important  the  fact  that  plain- 
tiff had  procured  divorce  was  properly  retused, 
where  plaintiff  in  divorce  suit  was  not  adjudged 
in  the  wrong,  and  divorce  decre*  was  procured 
long  after  alleged  alienation. 

3.  Apfeai,  and  Bbbob  «=>1215  —  Inbtxco- 
T10N8  Based  on  Fobueb  Opinion  — Rb- 
rnsAU 

In   action  for  alioiation  of  affections  of 

glaintiff's  husband,  there  was  no  error  bi  refoa- 
ig  defendant's  requested  instruction,  incorpo- 
rating a  portion  of  opinion  on  former  appeal, 
and  permitting  Jury  to  take  such  matters,  if 
found,  into  consideration. 

4.  Affeai.  and  Ebbob  «=>  1069(1)  —  Miscon- 

DUCT  OF  JUBT— PbkJUDICIAL  EbBOB. 

rniat  jury,  after  they  had  agreed  to  render 
verdict  for  plaintiff,  made  mention  of  financial 
condition  of  parties,  when  diacnssing  whether 
verdict  should  be  $10,000  or  $12^500,  will  not 
be  held  prejudicial,  where  a  verdict  of  $11,000 
was  returned,  and  a  remittitur  of  all  over  $3,600 
filed  by  plaintiff. 

5.  Afpxai.  and  Ebbob  «s>1009(10)— Fobickb 
Opikion  as  liAW  or  Cask. 

Decision  on  former  appeal  that  verdict  of 
$10,000  was  result  of  passion  and  prejudice 
keld  not  conclusive  that  verdict  for  $11,000  on 
second  trial  was  result  of  passion  and  preju- 
dice, although  the  evidence  was  substantiaily 
the  same  <n  both  trials. 

6.  Appkai,  and  Bbbob  ^1006<5)— Bbtikw— 

DaMAOXS— IfnCORDUOT  OF  JUBT. 

The  assessment  of  damages  by  jury  on  see- 
ond  trial  at  about  what  the  first  jury  allowed 
was  suflieiant  alone  to  eliminate  conclusion  that 
such  amount  evidenced  passion  and  prejudice. 

Appeal  from  Superior  Court  of  Grlonell; 
P.  6.  Norris,  Judge. 

Actloa  for  damages  consequent  on  alleged 
alienation  of  the  affections  of  plaintiff's  hus- 
band reisnlted  lu  Judgment  against  the  de- 
fendant.   She  appeals.    Affirmed. 

Miller  &  Walllngford  and  OUv«r  H.  MU- 
ter,  all  of  Des  Moines,  for  appellant.  Thom- 
as J.  Bray,  of  Oskaloosa,  and  J.  Q.  Shlfflett, 
of  Grlnn^,  for  appellee. 

LADD,  jr.  The  facts  are  sufficiently  stated 
in  the  opinion  filed  on  the  former  appeal. 
175  Iowa,  335,  164  N.  W.  503.  The  errors 
assigned  relate  to  the  giving  and  refusal  of 
InstmctloDs,  overruling  of  motion  for  new 
trial,  and  misconduct  of  the  Jury. 

[1]  I.  Counsel  for  defendant  requested 
that  the  Jury  be  Instructed  that: 

"If  you  find  it  established  by  the  evidence  that 
the  plaintiff's  husband,  prior  to  the  alleged  acts 
and  conduct  of  the  defendant,  had  been  associat- 
ing with  a  woman  <a  women  other  than  the 
defadant,  in  a  lewd  and  lascivious  manner,  and 


had  contracted  a  venereal  disease,  you  would 
be  warranted  in  finding  from  such  fact  or  facts 
that  plaintiff  did  not  then  have  the  affections  of 
her  hnsband." 

This  was  rightly  refused.  The  court 
ought  not  to  say,  as  matter  of  law,  that  even 
this  much  had  completely  severed  the  ties 
of  affection  which  are  presumed  to  have  ex- 
isted.   That  Issue  was  for  the  jury. 

[I]  II.  Plaintiff  procured  a  decree  of  di- 
vorce from  her  hnsband  on  the  ground  of 
cruel  and  inhuman  treatment  in  March,  1914, 
with  alimony.  This  was  long  after  the  al- 
leged alienation,  wMdi  la  said  to  have  oc- 
curred in  1911,  and  before  the  filing  of  the 
petition,  May  28,  1914.  The  ruling  in  Hamil- 
ton V.  McNeill,  150  Iowa,  470,  129  N.  W.  480, 
Ann.  Cas.  1912D,  604,  was  not  applicable,  for 
plaintiff  In  the  divorce  suit  was  not  adjudg- 
ed In  the  wrong.  An  Instruction  saying  that 
these  matters  were  important  for  the  Jury's 
consideration  was  rightly  refused. 

[9]  III.  Counsel  for  defendant  requested 
the  giving  of  an  Instruction  Incorporating  a 
portion  of  the  former  opinion,  beginning  In 
the  fourteenth  line  on  page  342  of  175  Iowa 
(see  154  N.  W.  503),  and  complains  of  Its 
refusal  and  the  giving  of  an  Instruction  per- 
mitting the  Jurors  to  take  sudi  matters.  If 
found.  Into  consideration.  The  recital  ol 
matters  In  an  opinion  furnishes  no  assurance 
that  the  evidence  bearing  thereon  Is  entirely 
without  conflict,  and,  even  though  testimony 
Is  said  to  show  beyond  all  possibility  of  dis- 
pute, no  harm  can  well  result  fnun  saying 
to  the  Jury  that.  If  found,  sndi  matters  may 
be  taken  Into  conslderatlcm,  nor  will  preju* 
dice  ordinarily  result  In  oanlttlng  the  as- 
snmptloD  of  their  exlstoice.  There  was  no 
error  In  the  refusal.  Criticism  of  the  tenth 
instruction  is  hypercritical  and  requires  no 
attention. 

[4]  IV.  During  the  deliberation  of  the  Ju- 
ry, mention  was  made  of  the  plaintiff  being 
poor  and  with  two  children,  and  the  Ileish- 
mans  having  property ;  but  this  occurred  aft- 
er the  jury  had  agreed  to  return  a  verdict 
for  plaintiff,  and  were  haggling  over  the 
amount  of  the  verdict,  whether  it  should  be 
$10,000  or  $12,600.  Manifestly  there  could 
have  been  no  prejudice.  In  view  of  the  cir- 
cumstance that  a  verdict  of  $11,000  was  re- 
turned, and  a  remittitur  of  all  over  $3,500 
filed  by  the  plalntlfl.  For  this  reason  It  Is 
unnecessary  to  consider  whether  such  indef- 
inite talk  concerning  the  financial  conditions 
of  litigants  should  be  denounced  as  miscon- 
duct 

[S]  V.  As  indicated  above,  the  verdict  was 
for  $11,000,  and,  as  a  condition  to  the  over- 
ruling of  a  motion  for  new  trial,  all  over 
$3,500  was  remitted.  Appellant  contends 
that  the  court  erred  In  overruling  the  mo- 
tion for  new  trial,  for  that  the  verdict  must 
have  been  found  to  have  been  the  result  of 
passion  and  prejudice,  and  further  that  the 
jury  should  have  been  Instructed  that  dam- 
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ages  might  not  be  allowed  in  excess  of  $10,- 
000 ;  whereas  the  limit  was  stated  to  be  $25,- 
000,  the  amount  prayed  for  in  the  petition. 
This  contention  Is  based  largely  on  the  last 
paragraph  on  the  former  opinion,  found  on 
page  343  of  176  Iowa  (154  N.  W.  503),  In- 
dicating that  the  verdict  for  $10,000  re- 
turned at  that  trial  was  the  result  of  pas- 
sion and  prejudice.  Appellant  necessarily 
assumes  in  argument  that  such  finding  was 
controlling  In  the  last  trial,  and  that  the 
former  opinion  settles  that  if,  upon  retrial, 
the  verdict  be  as  much  as  $10,000,  it  also 
must  be  denounced  as  the  result  of  passion 
and  iircjudice.  Were  the  records  in  the  two 
trials  precisely  the  same,  there  would  be 
much  force  in  the  contention  of  appeUant 
that  the  doctrine  of  stare  decisis  should  be 
applied.    See  SandeU  v.  Ry.,  168  N.  W.  226. 

When  the  first  opinion  was  written,  it 
could  not  well  have  been  known  that  the 
record  on  another  trial  would  be  the  same  as 
at  that  trial,  and  for  this  reason  it  ought 
not  be  assumed  that  the  court  nnderto<A  to 
deal  with  conditions  otherwise  than  as  they 
then  existed.  Moreover,  other  elements  than 
merely  the  evidence  adduced  enter  into  the 
determination  of  what  may  have  or  actually 
did  influence  the  Jury  in  determining  what 
amount  of  damages  shall  be  allowed.  The 
former  opinion  dealt  with  the  recoitl  as  then 
presented,  and  must  be  regarded  as  the  law 
of  the  case.  Since  then  another  Jury  has, 
in  considering  what  is  conceded  to  be  sub- 
stantially the  same  evidence,  fixed  the  dam- 
ages to  be  aUowed  at  $11,000,  or  $1,000  in 
excess  of  the  verdict  denounced  as  the  result 
of  passion  and  prejudice.  The  circumstance 
that  at  the  trial  following  the  reversal  an- 
other Jury  returned  a  larger  verdict  than 
that  denounced  in  the  former  opinion  ten6s 
to  prove  that  the  damages  were  measured  in 
harmony  with  what  the  average  Judgment 
of  men  likely  would  be  in  such  a  case,  and 
furnishes  ground  for  concluding  that  the 
last  verdict  was  the  product  of  the  delib- 
erate Judgment  of  the  Jury,  rather  than  of 
passion  and  prejudice;  and,  were  another 
trial  to  be  awarded,  the  record  Is  such  that 
a  verdict  In  a  lesser  amonnt  could  not  wdl 
be  anticipated,  notwithstanding  the  apparent 
worthlessness  of  plaintiff's  husband.  There 
seems  to  be  no  safe  criterion  by  which  to 
measure  the  value  of  the  human  affections. 
Nor  has  any  one  discovered  with  any  degree 
of  precision  what  wrench  or  Jar  is  sufficient 
to  sever  the  ties  which  bind  "two  souls  with 
but  a  single  thought,  two  hearts  that  beat 
as  one." 

[6]  Two  trials,  even  of  the  same  case,  nev- 
er occur  under  precisely  the  same  conditions, 
even  though  the  evidence  be  the  same,  and 
It  cannot  be  assumed  that  the  former  opin- 
ion proceeded  on  the  theory  that  this  case 
would  prove  on  exception,  and  that,  be  there 
ever  so  many  retrials,  any  verdict  In  no 


larger  an  amount  must  be  treated  as  alone 
establishing  that  the  particular  Jury  return- 
ing it  had  Ignored  Its  duty  as  such,  and  been 
swayed  by  passion  and  prejudice.  All  de- 
cided on  the  former  appeal  was  that  cm  the 
record  as  then  presented  the  verdict  was  the 
outcome  of  passion  and  prejudloe,  rather 
than  deliberate  Judgment  Here  the  fact  of 
a  second  verdict,  for  substantially  the  same 
amount  as  that  formerly  returned,  appeared, 
with  the  additional  drcnmstance  the  court 
condnded,  as  we'  think  it  might  well  have 
done,  that,  although  the  allowance  of  dam- 
ages was  excessive,  this  was  not  due  to  mis- 
conduct on  the  part  of  the  Jury  in  giving 
sway  to  their  passions  and  prejudices,  but 
the  result  of  deliberate  Judgment  on  their 
part.  In  other  words,  the  assessment  of 
damages  by  the  second  Jury  at  about  what 
the  first  Jury  allowed  was  sufficient  alone  to 
eliminate  the  conclusion  that  such  amount 
evidenced  passion  and  prejudice  on  the  part 
of  the  triers  of  Issues  of  fact. 

There  was  no  error,  and  the  Judgment  Is 
affirmed. 

PBESTON,  O.  J.,  and  BVANS  and  SAlr 
INGBB,  JJ.,  ooncor. 


STATE  T.  SMALL.    (No.  32299.) 
(Supreme  Court  of  loWa.    Oct  25,  1918.) 

1.  Abbbot  «s»68(4)— Abbxbt  WrrHODT  Wab- 

BANT— StaTUIK. 

Under  Ck>de,  §  6196,  officer  may  arrest  with- 
out  warrant  for  public  offense  committed  or  at- 
tempted in  bia  presence,  or  where  pablic  offense 
has  been  committed  and  he  has  reasonable 
ground  for  believlBS  person  has  committed  it; 
it  not  being  enough  to  jnatify  officer  that  he 
may  think,  or  have  reasonable  ground  to  be-, 
lieve,  offense  has  been  committed  in  his  pres- 
ence. 

2.  Obsibuotino  Jubticb  «s»7— AXBESt  WlTH- 
OtlT  Wabbant— Resistancx. 

Person  unlawfully  arrested  without  warrant 
by  officer,  when  not  actnally  engaged  in  pablic 
offense  in  officer's  presence,  may  resist  with 
such  force  as  appears  to  him,  acting  as  ordi- 
narily prudent  man,  to  be  reasonably  necessary. 

Appeal  from  District  Ck>urt,  Mahaska 
County;    Henry  Sllwold,  Judge. 

The  defendant  appeals  from  convictloQ  of 
having  resisted  an  ofHcer.  Judgment  re- 
versed,  and  cause   remanded. 

Dan  Davis,  of  Oskaloosa,  for  appellaht. 
H.  M.  Havner,  Atty.  Gen.,  for  the  State. 

LADD,  J.  The  defendant  is  charged  with 
having  resisted  arrest  by  a  policeman  with- 
out a  warrant.  His  offense  is  said  to  be 
"using  of  loud,  boisterous,  obscene  and  abu- 
sive language  in  a  public  place  and  disturbing 
the  peace  and  quiet  of  the  community  and 
acting  in  a  riotous.  Indecent  and  unlawful 
manner." 

The  policeman  teetlfled,  in  substance,  tliat 
defendant  entered  one  Snyder's  pool  hall  and 
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asked  for  pop,  asying  that  '^bla  vas  to  put 
into  some  more  alcohol"  and,  applying  an 
epithet  to  the  officer,  added  Uiat  he  could  not 
take  that  away  from  him;  that  tl^e  witness 
responded  that  no  one  had  said  anything 
about  doing  so;  that  Snyder  then  asked  de- 
fendant to  leave  and  he  refused,  whereupon 
the  witness  advised  him  to  go  home  as  he  did 
not  care  abont  arresting  him,  and  defendant 
answered  that  he  would  not  do  it,  that  there 
were  not  enough  policemen  In  town  to  arrest 
him,  upon  which  the  witness  told  him  he 
was  under  arrest  and  took  hold  of  him;  that 
a  scuffle  ensued  In  which  defendant  struck 
the  witness  and  got  Mm  by  the  neck  and 
both  fell;  that  defendant  then  said  if  he 
were  allowed  to  get  up  he  would  go  with 
him  Uke  a  man,  but  upon  arising  struck  at 
the  witness  and  went  out  the  door,  tlireat- 
ening  the  witness  if  he  followed  him  and 
went  to  his  home.  "Q.  What  caused  you 
to  arrest  him?  A.  He  began  to  abnse  me 
and  did  not  pay  any  attention  to  the  house- 
man, Mr.  Snyder.  Did  not  leave  when  told, 
and  Snyder  said,  'Tou  will  have  to  do  some- 
thing with  him.'" 

The  defendant  admitted  entering  the  pool 
hall  to  purchase  a  couple  of  bottles  of  pop,  and 
testified  that,  when  he  called  for  It,  the  of- 
ficer suggested  that  be  must  be  going  to 
change  the  color  of  his  drink ;  that  defend- 
ant replied  that  It  was  none  of  his  (the  of- 
ficer's) business;  that  one  word  brought  on 
another,  and  finally  the  officer  attempted  to 
hit  him  with  his  dub  and  told  him  to  go 
home,  and  he  did  go  home,  and  the  officer 
came  down  to  his  house;  that  the  officer 
said  nothing  about  arresting  him;  that  he 
had  not  been  drinking,  had  no  alcohol  there; 
that  be  was  in  the  hall  not  to  exceed  two 
minutes,  and  went  straight  home  and  said 
nothing  after  he  left  the  ball. 

[1]  From  this  evidence  the  }ury  might  have 
found  the  cmitrDversy  to  have  be&x  solely  be- 
tween the  officer  and  defendant,  that  the  de- 
fendant was  Innocent  of  wr<»gdoing,  and 
that  no  public  offense  was  committed  in  the 
presence  of  the  officer.  An  officer  may  make 
an  arrest  without  a  warrant:  "(1)  For  a 
public  offense  committed  or  attempted  in  his 
presence,  C2)  wime  a  public  offense  has  in 
t»ct  been  committed,  and  he  has  reasonable 
ground  for  believing  that  the  person  to  be 
arrested  has  comomitted  it"  Section  5196, 
Code;  An  offense,  then,  must  have  been  com- 
mitted In  the  presence  of  the  policeman  in  or- 
der to  have  Justified  him  In  making  the  ar- 
rest. It  Is  not  enough  that  he  may  have  so 
thought  w  have  had  reasonable  ground  so 
to  believe;  the  offense  must  «ctually  have 
been  attempted  or  committed  in  his  presence 
to  have  justified  the  arrest.  Snyder  v. 
Thompson,  134  Iowa,  726,  112  N.  W.  239; 
Steams  r.  Titus,  193  N.  T.  272,  86  N.  B. 
1077.    See  note  to  Price  v.  Tehan,  34  L.  R. 


A.  QJ.  S.)  1192,  in  whlcb  the  cases  are  col- 
lected. 

[2]  In  such  a  case,  unless  the  conditions 
recited  in  the  statute  exist,  the  arrest  Is  un- 
lawful and  the  party  arrested  may  resist 
with  sudi  force  as  appears  to  him,  acting 
as  ordinarily  prudent  man,  to  be  reasonably 
neceBsai>y.  The  law  jealoucOy  guards  the  lib- 
erty of  the  citizen,  and  a  public  officer  has 
no  right,  because  of  being  clothed  with  the 
habiliments  of  office,  to  Interfere  therewith 
save  as  provided.  Notwithstanding  this,  the 
court  instructed  the  Jury,  in  substance,  tliat 
if  Blair  was  an  officer  as  aUeged,  and  de- 
fendant knew  this,  and  the  officer  informed 
him  that  tie  was  under  arrest  and  required 
him  to  accompany  him,  and  the  defendant 
refused  so  to  do  and  made  wlllfUl  resistance 
to  the  officer's  taking  him  to  the  police  sta- 
tion, he  should  be  found  guilty.  This  entire- 
ly overlooked  the  inauiry  as  to  whether  the 
defendant  was  engaged  In  the  cmnmlssion  of 
any  offense  at  the  time  of  the  arrest,  and  In 
thlis  respect  was  erroneous.  In  the  iuatruc- 
tlons  following  the  Jury  was  told  that  defoid- 
ant  owed  the  duty  to  submit  to  the  officer, 
if  he  knew  of  his  official  character  when  in- 
formed that  he  was  arrested.  He  owed  no 
such  duty  unless  at  the  time  he  was  engag- 
ed in  the  commission  of  a  public  offense. 

Judgment  Is  reversed,  and  cause  remanded. 

PRESTON,  G.  J.,  and  JBVANS  and  SALIN- 
QER,  JJ.,  concur. 


KEMBUEJ  V.  LTONS.    (No.  3197a) 
(Supreme  Conrt  of  Iowa.     Oct  26,  1918.) 

1.  EJviDENCK    ®=»578— EMdenck   op   Formkb 
Tbiai^— Cboss-EJxaminatiow. 

Where  action  was  continned  after  witaeaa 
had  testified  for  plaintifiF  and  witness  died  be- 
fore action  was  again  tried,  the  transcript  of 
her  testimony  was  not  admi^ible  in  the  sub- 
sequent action  where  prior  to  continuance  the 
riefense  had  had  no  opportunity  of  completing 
its  crosg-examination  of  the  witness,  notwith- 
standing Code  Snpp.  1913,  f  245a. 

2.  Evidence    «=>578— Bvidenob   of   Forker 
Tbial— Cboss-Examination. 

The  fact  that  continuance  was  made  neces- 
sary by  an  amendment  to  defendant's  pleading 
did  not  make  a  transcript  of  testimony  ^iven 
prior  to  continuance,  by  witness,  who  died  be- 
fore action  was  again  tried,  admissible  iu  the 
subsequent  trial,  where  defendant  had  had  no 
opportunity  of  completing  its  cross-examination 
of  the  witness. 

Appeal  from  District  Court,  Guthrie  Coun- 
ty;  J.  H.  Applegate,  Judge. 

Action  for  damages  for  alienating  the  af- 
fections of  plaintiff's  wife.  There  was  a 
directed  verdict  for  the  defendant,  and  plain- 
tiff appeals.    Affirmed. 

D.  O.  Baker,  of  Boone,  and  Weeks  &  Vin- 
cent, of  Guthrie  Center,  for  appellant.  Mll- 
ligan   &   Moore,   of    Guthrie   Center,    Z.    A. 
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Chnrdi,  of  Jefferson,  and  J.  W.  Morris,  of 
Panora,  for  appellee. 

EVANS,  J.  Only  one  question  is  presented 
for  our  consideration  on  this  appeal.  Tliat 
involves  the  construction  of  section  245a, 
Code  Supplement  1913.  The  trial  helow  was 
had  in  the  February  term,  1917.  At  that 
time  plaintiff's  wife  was  deceased.  The 
plaintiff  offered  in  evidence  a  certified  tran- 
script of  certain  testimony  by  her  at  a  for- 
mer term  of  the  court  This  testimony  was 
given  upon  a  trial  of  the  same  cause,  which 
trial,  however,  was  Interrupted  by  a  con- 
tinuance of  the  cause.  Such  continuance  was 
granted  upon  the  application  of  the  plaintiff 
and  while  the  cross-examination  of  plaintiff's 
wife  as  a  witness  was  pending  and  uncom- 
pleted. To  be  more  specific  the  direct  ex- 
examlnation  of  the  witness  was  had  on  Sat- 
urday, October  21,  1916.  It  was  completed 
only  a  few  minutes  before  adjourning  time. 
The  cross-examination  was  begun.  Only  a 
few  preliminary  matters  had  been  inquired 
about  when  the  court  announced  an  adjourn- 
ment until  Monday  afternoon.  Upon  the  re- 
assembling of  the  court  Monday  afternoon, 
the  plaintiff  applied  for  and  obtained  a  con- 
tinuance. The  continuance  necessarily  ter- 
minated the  examination  of  the  witness. 
The  result  was  that  no  cross-examination 
was  had  upon  the  substance  of  the  testi- 
mony of  the  witness.  The  transcript  of  the 
testimony  offered  In  evidence  therefore  by 
the  plaintiff  upon  the  subsequent  trial  con- 
tained nothing  of  substance  except  the  direct 
testimony  of  the  witness.  Was  it  admissi- 
ble? The  trial  court  ruled  that  it  was  not. 
The  appellant  concedes  in  argument  that  It 
was  not  admissible  under  any  general  rule 
of  evidence  independent  of  statute.  He  bas- 
es bis  contention  wholly  upon  section  245a 
of  onr  statutes.  We  shall  therefore  confine 
our  attention  to  a  consideration  of  the  stat- 
ute, which  is  as  follows: 

"That  the  original  shorthand  notes  of  the  evi- 
dence or  any  part  thereof  heretofore  or  here- 
after taken  upon  the  trial  of  any  cause  or  pro- 
ceeding, in  any  court  of  record  of  this  state, 
by  the  shorthand  reporter  of  such  court,  or  any 
transcript  thereof,  duly  certified  by  such  re- 
porter, when  material  and  competent,  shall  be 
admissible  In  evidence  on  any  retrial  of  the 
case  or  proceeding  In  which  the  same  were  tak- 
en, and  for  purposes  of  impeachment  in  any 
case,  and  shall  have  the  same  force  and  effect 
as  a  deposition,  subject  to  the  same  objections 
so  far  as  applicable.  It  shall  be  the  duty  of 
any  such  reporter,  upon  demand  by  any  party 
to  any  cause  or  proceeding,  or  by  the  attorney 
of  such  party,  when  such  shorthand  notes  are 
offered  in  evidence,  to  read  the  same  before  the 
court,  judge,  referee,  or  jury,  or  to  furnish  to 
any  person  when  demanded  a  certified  tran- 
script of  the  shorthand  notes  of  the  evidence, 
of  any  one  or  more  witnesses,  upon  payment  of 
his  fees  therefor.  When  the  reporter  taking 
such  notes  in  any  case  or  proceeding  in  court 
has  ceased  to  be  the  reporter  of  such  court,  any 
transcript  by  him  made  therefrom,  and  sworn 
to  by  him  before  any  person  authorized  to  ad- 
minister an  oath  as  a  full,  true,  and  complete 
transcript  of  the  notes  of  the  testimony  of 
the  witness,  a  transcript  of  whoss  testimony  is 


demanded,  shall  have  the  same  force  and  effect 
as  thoagh' duly  certified  by  the  reporter  of  said 
court  When  any  exhibit,  record,  or  document 
is  referred  to  in  such  shorthand  notes  or  tran- 
script thereof,  the  identity  of  such  exhibit  rec- 
ord, or  docummt,  as  the  one  referred  to  by  the 
witness,  may  be  proven  ^tlier  by  the  reporter, 
or  any  other  person  who  heard  the  evidence  of 
the  witness  given  on  the  stand.  No  portion  of 
the  transcript  of  the  shorthand  notes  of  the 
evidence  of  any  witness  shall  be  admissible  as 
such  deposition,  unless  it  shall  appear  from 
the  certificate  or  verification  thereof  that  the 
whole  of  the  shorthand  notes  of  the  evidence  of 
such  witness,  upon  the  trial  or  hearing  in  whicii 
the  same  was  given,  is  contained  in  such  tran- 
script but  the  party  offering  the  same  shall  not 
be  compelled  to  offer  the  whole  of  snch  tran- 
script" 

The  appellant  bases  his  argument  upon 
two  general  propo6ltl<»s:  (1)  That  by  the 
torms  of  the  statute  the  transcript  was  ad- 
missible, even  though  the  examination  was 
Incomplete,  and  even  though  no  opportunity 
for  cross-examination  was  had.  (2)  Tliat  the 
defendant  Ihad  an  opportunity  fbr  cross- 
examination,  and  that  be  lost  it  through  his 
own  fault 

The  question  of  the  coastructi(m  of  similar 
statutes  Is  one  whldi  has  been  frequently 
passed  upon  In  other  jurisdictions.  It  has 
been  quite  uniformly  held  that,  in  order  to 
render  such  testlmonj'  admissible,  it  must  be 
made  to  appear  that  the  party  against  whoui 
It  is  offered  had  the  opportunity  to  cross- 
examina  This  condition  Is,  of  course,  met 
by  an  actual  completed  cross-examination  or 
by  waiver  of  cross-examination.  Butherford 
v.  Geddes,  4  Wall.  220,  18  L.  Ed.  843 ;  Mor- 
ley  v.  Castor,  63  App.  Div.  38,  71  N.  X.  Supp. 
363.  See,  also,  authorities  collected  in  Rice 
on  Evidence,  vol.  1,  pp.  394,  581,  584.  Not 
only  Is  such  evidence  Inadmissible  in  a  sub- 
sequent trial,  but  it  Is  inadmissible  at  the 
original  trial.  It  has  been  held  repeatedly 
that,  where  the  cross-examination  of  a  wit- 
ness has  been  prevented  either  by  sudden 
death  or  otherwise  without  fault  of  the  ad- 
verse party,  the  direct  evidence  already  taken 
must  be  excluded  for  want  of  sucb  cross- 
examination  or  the  opportunity  thereof. 
Sperry  v.  Moore's  Est.,  42  Mich.  381,  4  N.  W. 
13 ;  Pringle  ▼.  Pringle,  69  Pa.  290 ;  People  v. 
Cole,  43  N.  y.  506;  Klssan  v.  Forrest  25 
Wend.  (N.  Y.)  661;  R.  v.  Mitchdl,  17  Cox. 
Cr.  508.  Seev  also,  Wigmore  on  Evidence,  voL 
2,  1743. 

[1]  We  find  nothing  In  onr  statute  which 
contravenes  the  general  principle  imderlying 
the  admissibility  of  this  kind  of  evidence. 
Indeed,  the  last  sentence  of  the  section  em- 
phasizes the  requirement  that  the  "whole" 
of  the  evidence  of  the  witness  shall  be  Includ- 
ed in  the  transcript  although  the  party 
offering  the  same  may  offer  less  than  the 
whole.  In  the  case  before  us,  the  examina- 
tion of  the  witness  being  Incomplete,  the 
whole  of  her  testimony  could  not  be  included 
in  the  transcript.  If  her  decease  had  oc- 
curred afteo:  Saturday's  adjournment  and 
before  the  continuance  on  Monday,  her  evi- 
dence already  taken  could  have  been  exdud- 
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ed  apcm  the  motloo  of  tbe  defendant  for 
want  ol  the  cross-e±amination. 

(2]  II.  It  is  urged  by  the  appellant,  how- 
erer,  that  the  defendant  bad  the  (giportnnity 
of  cross-examination,  and  that  the  same  was 
lost  through  his  o\m  fault.  In  that  the  con- 
tinuance was  granted  because  of  the  fault  of 
the  defendant  The  ground  of  the  continu- 
ance granted  to  plaintiff  was  that  the  de- 
fendant had  filed  an  amendment  to  his  an- 
swer on  October  20tb  and  had  falleh  to 
notify  the  plaintiff  thereof,  and  the  plaintiff 
had  only  discovered  the  same  on  Monday, 
October  28d.  and  that  It  tendered  Issues  In 
iQltlgatlon  which  the  plaintiff  was  not  ready 
to  meet.  The  plaintiff  therefore  moved  to 
strike  the  same.  This  motion  was  overruled, 
bat  plaintiff's  application  for  a  continuance 
was  granted.  Such  record  discloses  no  fault 
on  the  part  of  the  defendant  The  trial  court 
sustained  his  right  to  flle  his  amendment  of 
October  20th.  This  was  prior  to  the  ex- 
amination of  the  witness.  It  Is  argued  by 
apiiellant  that  the  defendant  could  have  com- 
pleted his  cross-examination  pending  the  con- 
sideration of  the  motion  for  a  continuance; 
<w  that  he  could  have  done  so  even  after  the 
motion  for  continuance  was  sustained.  If  he 
had  applied  for  leave  to  do  so.  To  what 
purpose  would  or  could  he  have  Insisted  upon 
such  cross-examination?  The  argument  sim- 
ply assumes  that  the  defendant  ought  to  have 
known  that  the  witness  would  or  might  die 
before  a  subsequent  trial,  and  that  be  must 
therefore  cross-examine  her  at  his  peril  or 
be  deemed  to  have  waived  the  cross-examlna- 
tlcm.  We  think  the  argument  without  merit 
at  this  point  The  continuance  of  the  case 
terminated  the  trlaL  The  defendant  bad  no 
present  right  to  pro<%ed  with  his  croae- 
examlnatlon  at  that  time. 

We  reach  the  conclusion  that  the  trial 
court  ruled  properly,  and  its  Judgment  is 
affirmed. 

PRESTON,  C.  J.,  and  LADD  and  SAUNO- 
ER,  JJ.,  concur. 


VIOABS  et  bL  V.  HETCVINS  et  al.    (No.  32292.) 

(Supreme  Conrt  of  Iowa.    Oct  18,  1918.) 

L  JuDGMXNT  €=>780(2)— Lien  — Equitablk 
IxTEBEST  IN  Realty. 
A  judgment  will  attach  to  and  become  a 
lien  npon  an  equitable  Interest  in  real  estate, 
but  such  lien  does  not  attach  to  the  land  as 
distinct  from  tbe  equitable  title,  and  becomes 
a  lien  only  on  the  judgment  debtor's  Interest 

2.  Vendor  and  Purchaseb  ^»18(%)— Op- 
tion TO  PUBCHASE. 
Where  oral  agreement  fOr  which  defendant 
paid  $10  was  that  contract  of  sale  of  land 
to  defendant  would  be  executed  by  plaintiff 
only  on  payment  of  $500  by  defendant  to_  plain- 
tiff, what  defendant  obtained  was  option  to 
parchase  at  future  date  by  paying  balance  of 

teoo. 


■3.  Judgment  «=»780(3)  —  liiEN  —  Option  to 
PiTBCHASB  Realty. 
An  option  to  purchase  recdty  does  not  pass 
an  interest  to  which  the  lien  of  a  judgment  will 
attach. 

4.  Mobtoages  €=»28— Transfeb  of  CJontbaot 
BY  Deuveby — Equitable  Lien. 

Mere  delivery  by  the  buyer,  to  a  lender  to 
him,  of  contract  for  the  purchase  of  realty,  did 
not  create  an  equitable  lien  in  the  lender's  favor. 

5.  SPEcino  PERroRMANCE  <g=77 — Agreement 
TO  Assign  Papebs  as  SEctrBiTY— Lien. 

Specific  performance  of  parol  agreement  to 
execute  written  assignment  of  title  papers  as 
security  for  payment  of  money,  where,  at  time 
of  making  oral  contract,  papers  were  d^ivered, 
may  be  enforced  by  suit  in  equity ;  equitable 
lien  being  thereby  created. 

6.  Mortgages  «=»  158  —  Purchase  Money  — 
Mortgage  to  Third  Person — Priority. 

Mortgage  given  to  third  person  who  fur- 
nishes money  with  which  property  is  purcAased 
is  entitled  to  same  priority  against  judgment 
as  though  executed  to  vendor. 

7.  Judgment  «=»787— Transfeb  or  (Tontbact 
AS  Security— Priority  Over  .Tudoment. 

Where  lender  gave  $500  to  buyer  of  land 
with  understanding  it  should  be  used  in  making 
first  payment,  lender  to  hold  contract  of  sale 
as  security,  which  was  delivered  to  him,  and 
later  a  written  assignment  was  given  him,  he  ac- 
quired equitable  lien  on  property  senior  to  lien 
of  prior  judgment  against  purchaser. 

Appeal  from  Wstrict  Court,  Woodbury 
(bounty;    George  Jepson,  Judge. 

Action  In  equity  to  foreclose  a  contract 
for  the  sale  of  real  estate.  The  facts  are 
fully  stated  In  the  opinion.    Affirmed. 

R.  H.  Burton-Smith,  of  bloux  City,  for 
appellant  E.  M.  Corbett  Edwin  J.  Stason, 
O.  ,D.  Nickle,  and  Shull,  Gill,  Sammls  & 
SUlwIll,  all  of  Sioux  City,  for  appellees. 

STEVENS,  J.  Plaintiffs  bring  this  suit  In 
equity  to  foreclose  a  contract  for  the  sale  of 
real  estate.  The  question  presented  docs  net 
Involve  the  right  of  jrialntlff  to  the  relief 
prayed,  but  arise;  upon  a  controversy  be- 
tween defendants  and  cross-petitioners. 
The  material  facts,  briefly  stated,  are  that  on 
November  14,  1916,  the  defendant  John  R. 
Hewins  paid  plaintiffs  the  sum  of  $10  on  an 
oral  agreement  that  plaintiffs  would,  upon 
the  payment  of  $500,  execute  and  deliver  to 
him  a  contract  for  the  sale  of  certain  re.il 
estate  in  Sioux  City.  On  November  'Sid, 
Hewins  borrowed  $500  of  the  defendant  Wm. 
J.  Radcliffe  for  the  purpose  of  making  the 
agreed  payment,  at  the  same  time  promising 
to  secure  him  the  payment  thereof  by  an 
assignpi^it  to  him  of  the  contract  On  the 
following  day  the  contract  was  executed  and 
$490  paid  by  Hewins  to  plaintiff.  Hewins, 
Immediately  upon  receipt  of  the  contract, 
delivered  the  same  to  Radcliffe  as  security 
for  the  payment  of  the  money  advanced. 
Some  time  prior  thereto,  the  defendant  and 
cross-petitioner,  the  National  Bank  of  Com- 
merce^ obtained  a  judgment  against  Hewins 
in  the  county  In  which  the  real  estate  was 
situated.  The  bank  dalms  thai  the  Hen  ot 
Its  judgment  attached  to  the  equitable  in- 
terest of  Hewins  In  the  real  estate,  and  that 
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same  Is  senior  to  that  of  Its  codefendant  and 
cross-petitioner  RadcUffe.  The  court,  how- 
ever, found  that  RadcUffe  acquired  a  lien  by 
the  above  transaction  superior  to  that  of  the 
bank,  and  decreed  the  foreclosure  of  plain- 
tiffs' contract  and  ordered  the  land  sold  upon 
spedal  execution,  and  the  proceeds  arlslug 
therefrom  applied:  rirst,  to  the  payment  of 
costs;  second,  to  the  payment  of  the  Judg- 
ment in  favor  of  plaintiff ;  third,  to  the  pay- 
ment of  the  judgment  which  was  entered  In 
favor  of  RadcUffe ;  and,  fourth,  to  the  pay- 
ment of  the  twnk's  Judgment  The  bank 
appeals. 

[1]  It  Is  the  contention  of  the  bank  that, 
by  the  transaction  of  November  14th,  Hewlns 
acquired  an  equitable  Interest  In  the  land, 
and  that  the  transaction  of  November  24th 
resulting  In  the  payment  of  the  balance  of  the 
?500  and  tlie  execution  of  the  contract  was, 
In  effect,  nothing  more  than  the  consumma- 
tion of  the  oral  contract  entered  into  on  the 
14th,  and  that  even  though  It  were  conceded 
that  the  delivery  of  the  contract  to  RadcUffe, 
with  whatever  oral  agreement  was  made  In 
respect  thereto,  might  create  a  lien  on  the 
property  in  his  favor,  such  Uen,  if  created, 
is  Junior  and  inferior  to  the  Uen  of  its  Judg- 
ment, which  appellant  claims  attadied  im- 
mediately upon  the  vesting  of  an  equitable 
Interest  in  the  property  in  Hewlns.  It  is,  of 
course,  true  that  a  Judgment  will  attach  to, 
and  become  a  lien  upon,  an  equitable  Interest 
In  real  estate  held  at  the  time,  or  acquired 
subsequent  to,  the  Judgment.  Clayton  v. 
Ellis,  50  Iowa,  690;  Boyle  v.  Maroney;  73 
Iowa,  70,  35  N.  W.  145,  6  Am.  St  Rep.  667. 
But  the  Judgment  does  not  attach  to  the  land 
as  distinct  from  the  title  held,  or  obtained  by 
the  debtor,  but  becomes  a  lien  only  upon  his 
Interest  Hunter  v.  Citizens'  Sav.  &  Trust 
Co.,  157  Iowa,  108,  138  N.  W.  476,  Ann.  Caa. 
1915C,  905. 

[2]  It  wlU  thus  be  seen  that  much  depends 
upon  the  effect,  in  equity,  of  the  transactions 
had  between  plaintiff  and  Hewlns  on  Novem- 
ber 14th.  The  agreement  between  the  parties 
was  that  a  contract  of  sale  would  be  executed 
only  upon  the  payment  of  ?500  by  Hewlns 
to  plaintiff,  and  there  is  nothing  to  show 
that  It  was  the  intention  of  either  of  the 
parties  thereto  that  Hewlns  should  acquire 
any  interest  in  property  untU  the  payment  of 
the  Sf^no.  The  agreement  was,  not  to  execute 
a  contract  agreeing  to  convey  the  property 
to  him  upon  the  payment  of  $10,  but  only 
upon  the  payment  of  the  full  sum  of  $500. 
If 'this  payment  was  not  finally  made,  Hewliis 
would  acquire  no  interest  in  the  property. 
The  court  below  held  that  what  he  actuaUy 
obtained  by  the  tr&nsactlon  was  an  option  to 
purchase  the  property  at  a  future  date  by 
paying  the  balance  of  the  $500.  In  this  hold- 
ing the  court  is  sustained  by  abundant  au- 
thority. Womack  v.  Coleman,  92  Minn.  328, 
100  N.  W.  11;  Standiford  v.  Thompson,  135 
Fed.  991,  68  C.  O.  A.  425;  Montgomery  v. 
Hundley,  205  Mo.  138,  103  S.  W.  531,  11 
L.  B.  A.  (N.  S.)  122;  Benedict  t.  Flncus,  191 


N.  Y.  377,  84  N.  B.  284;  McGregor  v.  Ireland, 
86  Kan.  426,  121  Paa  358. 

[8]  We  have  held  that  an  option  to  irar- 
chase  real  estate  does  not  pass  an  interest 
to  which  the  Uen  of  a  Judgment  wiU  attach. 
Rweezy  v.  Jones,  65  Iowa,  272,  21  N.  W.  603 ; 
Blank  v.  Independent  Ice  Ca,  163  Iowa,  241, 
133  N.  W.  &14,  43  li.  R.  A.  (N.  S.)  116. 

[♦]  It  is  further  contended  by  counsel  for 
appellant  that  the  mere  delivery  of  the  con- 
tract to  RadcUffe  did  not  create  on  equitable 
lien  in  his  favor,  and,  if  this  were  aU  tlie 
evidence  shows,  this  contention  would  have 
to  be  sustained.  In  re  Assignment  of  Snyder, 
188  Iowa,  663,  114  N.  W.  815,  19  L.  B.  A.  (N. 
S.)  206. 

[t]  But  It  appears  from  the  evidence  that 
it  was  orally  agreed  between  plaintiff  and 
Hewlns  that  the  latter  would  assign  tbe 
contract  when  executed  to  RadcUffe  as  secu- 
rity for  the  payment  of  the  money  borrowed, 
for  the  purpose  of  enabUng  him  to  purchase 
the  property,  and  that  immediately  upon  the 
execution  thereof,  he  deUvered  the  same  to 
RadcUffe  as  agreed,  but  did  not  then  execute 
a  written  assignment  of  his  interest  therein 
to  him.  We  held,  in  Re  Assignment  of  Sny- 
der, that,  where  the  deUvery  of  the  title 
papers  was  ajccompanied  by  a  written  memo- 
randum attempting  to  assign  the  Interest 
of  the  holder  therein  as  security  although 
informally,  an  equitable  lien  was  neverthe- 
less created  thereby.  It  has  also  been  often 
held  by  courts  generally  that  specific  per- 
formance of  a  parol  agreement  to  execute  a 
written  assignment  of  title  papers  as  secu- 
rity for  the  payment  of  money,  and  at  the 
time  of  making  the  oral  contract  the  title 
papers  were  deUvered,  may  be  enforced  by 
a  suit  in  equity,  and  that  an  equitable  lien 
wlU  thereby  be  created.  Foster  Lbr.  Co.  v. 
Harlan  County  Bank,  71  Kan.  158,  80  Pac. 
49,  114  Am.  St  Rep.  470,  6  Ann.  Cas.  44; 
Sprague  ▼.  Cochran,  144  N.  T.  104,  38  N.  E. 
1000 ;  Hicks  v.  Turck,  72  Mich.  811,  40  N.  W. 
339;  Irvine  v.  Armstrong,  31  Minn.  216,  17 
N.  W.  848;  King  v.  WlUlams,  66  Ark.  333. 
50  S.  W.  695;  Baker  v.  Baker,  2  S.  D.  'Ml,  49 
N.  W.  1064,  39  Am.  St.  Rep.  776;  Jones  on 
Mortgages  (6th  Ed.)  {  164. 

In  Sprague  v.  Cochran,  supra,  the  Supreme 
Court  of  New  Tork,  referring  to  this  ques- 
tion, said: 

"The  doctrine  of  eqaitabl«  mortgages  Is  not 
limited  fa>  writtai  instruments  intended  aa  mort- 
gages, but  which,  by  reason  of  formal  defects, 
cannot  have  such  operation  without  the  aid 
of  the  court,  but  also  to  a  very  great  variety 
of  transactions  to  which  eqaity  attaches  that 
character.  It  is  not  necessary  that  sudi  trans- 
actions or  agreements  as  to  lands  should  be 
in  writing,  in  order  to  take  them  out  of  the 
•  •  •  statute  of  frauds,  for  two  reasons: 
First,  because  they  are  completely  executed  by 
at  least  one  of  the  parties,  and  are  no  longer 
executory.    •    •    • " 

[6]  It  Is  also  the  settled  law  of  this  state 
that  a  mortgage  given  to  a  third  person,  who 
furnishes  the  money  with  which  property  Is 
purchased,  is  entitled  to  the  same  protection 
as  though  it  were  executed  to  the  vendor. 
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Kaiser  y.  Lembeck,  6S  Iowa,  244,  T  N.  W. 
514 ;  Kent  t.  Bailey,  164  N.  W.  852. 

[7]  The  court  below  lidd  tbat  Badcliffe 
gave  Hewins  the  $500  chedc  with  the  nnder- 
standlng  that  it  was  to  be  used  in  making 
the  first  ipayment  upon  the  property,  and 
that  Radcliffe  was  to  hold  the  contract  as 
security  for  the  money;   that  the  contract 
was  delivered  to  RadclilTe  in  pursuance  of 
this  understanding,  and  in  Febmary,  1916, 
a  further  formal  written   assignment  was 
executed  and  deUvered  to  Radcliffe ;  that  by 
this  transaction  the.  latter  acquired  an  equi- 
table Uen  upon  the  property  purchased  which 
Is  senior  to  the  Uen  of  the  bank's  Judgment 
Applied  to  the  facts  as  foimd  above,  the  au- 
thorities cited  by  counsel  for  appellant  are 
not  Inconsistent  with  the  conclusion  reached 
by  the  tiial  court,  with  which  we  are  con- 
strained to  agree.    It  is,  however,  contended 
by  counsel  for  appellant  that  the  money  loan- 
ed by  RadcIlfFe  to  Hewins  was  not  applied 
by  the  latter  on  the  purchase  price  of  the 
land.     It  appears  from  the  evid^ice  that 
Hewtns  was  interested  in  an  accotmt  carried 
on  the  books  of  the  bank  in  the  name  of  the 
Hewins  Insurance  Agency;    that  on  Novem- 
ber 24th  he  withdrew  some  mon^  from  this 
accouift  and  had  the  same  credited  upon  his 
personal  account, ,  and  that  he  paid  plain- 
tiff by  check  thereon.    At  the  time  this  Check 
was  drawn,   the  $500  check  received  from 
Radcliffe  was  in  his  possession,  and  on  No- 
vember 29. 1915,  he  deposited  the  same  In  the 
defendant  bank  to  his  personal  credit;   and 
on    December    Ist  rfollowlng   drew  another 
check  for  $490  upon  his  personal  account, 
wbldi  was  doubtless  for  the  purpose  <rf  re- 
storing the  money  withdrawn  from  the  ac- 
count of  the  Hewins  Insurance  Agency.    The 
above  matters,  however,  appear  only  from  the 
insurance  and  personal  account  c^  Hewins, 
offered  in  evidence  by  the  bank,   and  the 
date  of  payment  stamped  upon  the  Radcliffe 
check.     Whether  the  money  obtained  from 
Radcliffe  was  by  Hewins  applied  directly  to 
the  payment  of  the  purdliase  of  the  property 
or  not,  be  was  enabled  to  make  said  pur- 
<4ta8e  by  the  transaction,  and,  indirectly  at 
least,  the  funds  were  used  for  the  pnrpose 
for  which  it  was  loaned  by  Radcliffe.    The 
evidence  of  the  parol   agreement   between 
Radcliffe  and  Hewins  is  not  disputed  and 
sitows  conclnaively  tbat  the  contract  was  de- 
livered to  the  former  upon  the  express  parol 
understanding  and  agre«nent  that  same  was 
to  lie  held  by  him  as  security  tor  the  pay- 
ment of  the  money  borrowed  and  that  a  writ- 
ten assignment  would  be  executed  by  Hewins 
to  evidence  the  same.    I<ater,  a  formal  writ- 
toi  assdgnment  was  executed  and  delivered 
to  Radcliffe,  tbereby  fully  consummating  the 
tOTns  of  the  parol  cmttavt.    The  holding  of 
the  trial  court  that  an  equitable  Uen  was 
thereby  created  upon  the  property  in  favor 
of  Rad<diffe  te  fOUy  sustained  by  the  evi- 


dence, Is  equitable,  just,  and  in  accordance 
with  autliority. 

The  decree  and  Judgment  of  the  court  be- 
low is  therefore  affirmed. 

PRESTON,  C.  J.,  and  WKAVER  and  GAT- 
NOR,  JJ.,  concur. 


JAMES  V.  WINIFRED  COAL  CO. 

(No.  32345.) 

(Supreme  Court  of  Iowa.     Oct  18,  1018.) 

1.  Mastbb  ano  Sekvant  «=»177  —  Feixow 
Sebvant  Rulb. 

A  coal-milling  company  is  not  liable  for  in- 
juries to  its  servant  caused  by  the  negligence 
of  a  fellow  servant 

2.  Mabteb  and  Sebvaitt  4=>265(12)— Injubt 

to     BeBVANT  —  iRCOUPErXNOT     OF     FELLOW 

Sebvant— Bdbden  or  Pboof. 
In  a  mine  servant's  action  for  injuries  when 
his  fellow  servant  started  a  machine,  the  bur- 
den was  on  plaintiff  to  show  by  a  fair  prepon- 
derance that  his  fellow  servant  was  incompe- 
tent which  was  known  to  the  company,  ^r 
should  have  been,  and  that  his  incompetency  was 
proximate  cause  of  injuries. 

3.  Mabteb  ano  Sebvant  «s»287(2)— Incou- 
fbtence  ot  Fellow  Sbbvaht— Question 

TOK  JUBT. 

In  action  for  injuries  to  mine  servant  from  ' 
incompetence  of   fellow   servant   in  charge  of 
machue,  in  starting  it  whether  competent  op- 
erator  would    have    done    so   without    having 
thrown  cntting  madiinery  out  of  gear  held  for  ' 
Jury. 

4.  Mastkb  and  Sebvant  «=»279(1)— Inoompb- 
TENcT  OF  Fellow  Sebvant  —  Suffioienct 
OF  Evidence. 

In  action  by  mine  servant  for  injuries  from 
incompetence  of  feUow  servant  operating  ma- 
chine, evidence  held  to  sustain  verdict  for  plain- 
tiff. 

5.  Mastbb  and  Sbbvant  ^»168(2)— "Incou- 

PBTKNCT." 

"Incompetency,"  In  the  law  of  master  and 
servant  means  want  of  ability  adapted  to  the 
performance  of  a  task,  either  because  of  lack  of 
experience,  natural  qualification,  or  deficiency 
of  disposition  to  use  one's  ability  and  experience 
properly. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incompe- 
tency.] 

6.  Mastbb  and  Sebvant  ^=»2^9(2)— Inooufe- 
tenct  of  Fellow  Servant— Evidence, 

Evidence  of  a  single  accident  would  not 
make  out  a  prima  facie  case  of  incompctencj'  ot 
a  fellow  servant  against  the  master,  sued  by 
the  injured  servant 

7.  Mastbb  and  Sebvant  «=5>170— Competen- 
cy OF  Fellow  Sesvant— Duty  of  Master. 

It  was  the  duty  of  a  mining  company  to- 
ward one  servant  to  exercise  reasonable  care  to 
ascertain  whether  his  fellow  servant  was  com- 
petent to  operate  a  mining  machine. 

8.  MASTER  and  Servant  ®=»287(2)— Care  in 
Selection  of  Sebvant  —  Question  ton 
Jubt. 

It  was  a  question  for  the  Jury  whether  de- 
fendant mining  company  observed  reasonable 
care  to  employ  a  competent  operator  for  a 
machine;  his  alleged  incompetency  having  caus- 
ed injury  to  his  fellow  servant. 

9.  Appeal  and  Ebbob  €=>1002— Finoinqs  of 

Jury — CONGLUSIVENESS. 

The  findings  of  the  jury  on  disputed  ques- 
tions of  fact  ere  condnsive  and  binding  upon 
the  court 
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10.  LnoTATioN  or  Acnoirs  «=s»127(5)— Stat- 

XmS      OF      LnflTATIONS   —    AlOEWDMINT      OF 

Pleadikq. 
Where  amendment  to  petition,  as  an  iniar- 
ed  servant's  amendment  specifically  detailing 
particular  acts  of  negligence  complained  of,  does 
not  state  a  new  cause  of  action,  but  merely  am- 
plifies the  prior  charge,  or  states  new,  but  ger- 
mane, specifications,  the  amendment  will  be  up^ 
held,  without  regard  to  the  statute  of  limita- 
tions. 

11.  Appeal  abd  Ebrob  «=»972  —  Ekvibw — 
OoNDucT    OF    Attobnet  —  Discretion    of 

COUBT. 

Trial  court  was  in  better  position  than  Su- 
preme Court  to  determine  whether  defendant's 
attorney  sought  to  evade  ruling  that  he  could 
not  read  to  jury  transcript  of  parts  of  the  tes- 
timony, when  he  claimed  the  right  to  use  the 
transcript  to  refresh  his  recollection  only,  and 
court's  ruling  forbidding  use  would  not  be  dis- 
turbed. 

12.  Appeal  and  Ebbob  «s9l070(2)— Habu- 
LESs  Ebbob— FiNDiNO. 

Defendant  master  was  not  prejudiced  by 
a  finding  that  payments  after  the  accident  to 
the  servant  were  not  made  pursuant  to  settle- 
ment, where  the  court  instructed  that,  if  the 
ju'ry  found  for  plaintiff  for  more  than  the  pay- 
ments, credit  should  be  given. 

13.  Appeal  and  Bbbob  4=s»1015(5)— Findihos 
— misconddot  of  jubt— review. 

Despite  affidavits  of  jurors  attached  to  de- 
-  fendant  8  motion  for  new  trial  to  show  miscon- 
duct while  deliberating,  trial  court's  ruling  there 
was  no  misconduct,  based  on  counter  affidavits 
tending  strongly  to  support  the  conclusion, 
would  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Appanoose 
County;    O.  W.  Vermillion,  Judge. 

This  Is  an  action  to  recover  damages  for 
injuries  received  by  plaintiff  while  employed 
In  defendant's  coal  mine  at  Mystic,  Iowa. 
The  necessary  facts  are  stated  In  the  opinion. 
Affirmed. 

Howell,  Elgin  &  Howell,  of  Genterville, 
for  appellant.  Porter  &  Greenleaf,  of  Center- 
ville,  for  appellee. 

STEVENS,  J,  At  the  Ume  of  the  acci- 
dent plaintiff  was  crawling  across  the  cutter 
bar  of  a  mining  machine  recently  Installed 
in  the  mine,  wl|lch  had  been  operated  only 
by,  or  under  the  observation  and  direction 
of,  an  expert  demonstrator.  One  Train,  who 
claimed  to  hare  had  nine  years'  ^perience 
in  operating  machines  of  similar  construc- 
tion in  Scotland,  and  who  was  present,  and 
claims  to  have  operated  the  machine  for  sev- 
eral days  under  the  direction  of  the  dem- 
onstrator, was  employed  by  defendant  to 
operate  the  machine.  The  Injuries  resulted 
from  the  unexpected  starting  of  the  machine 
by  liim.    The  Injury  occurred  in  1913. 

[1]  Plaintiff  and  Train  were  fellow  serv- 
ants, and  defendant  is  not  liable  for  in- 
juries caused  by  the  negligence  of  the  lat- 
ter. The  plaintiff  alleged  that  Train  was  in- 
ocMupetent  to  run  the  mining  machine,  that 
defendant  had  full  knowledge  thereof,  or 
by  the  exercise  of  ordinary  care  would  have 
known  of  such  Incompetency,  but  for  which 
the  accident  would  not  have  happened.    The 


law  is  well  settled  that  it  is  tbe  duty  of  tlie 
master,  not  alone  to  ezerdse  reasonable  care 
to  provide  a  reasonably  safe  place  for  tils 
servants  to  work  in,  but  also  to  exercdse  lil^e 
care  in  the  selecticm  and  employment  of  fel- 
low servants.  Gregory  v.  CMcago,  E.  I.  & 
P.  R.  Co.,  147  Iowa,  715, 124  N.  W.  797,  Ann. 
Oas.  1912B,  723;  Forney  v.  Mardls  Co.,  155 
Iowa,  667,  136  N.  W.  895 ;  Welters  v.  Sum- 
merfield  Co.,  160  Iowa,  127,  140  N.  W.  388: 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'rs,  93 
S.  W.  601,  29  Ky.  Law  Rep.  437;  Odegard 
V.  North  Wisconsin  Lbr..  Co.,  130  Wis.  059, 
UO  N.  W.  800;  Peters  v.  Southern  Pac.  Co., 
160  Cal.  48,  116  Pac.  400;  Dl  Bari  v.  J.  W. 
Bishop  Oo..  189  Mass.  254,  85  N.  E.  89,  17 
L.  R.  A.  (N.  S.)  773,  127  Am.  St.  Rep.  497; 
Consolidated  Kansas  Qty  Smelting  &  Ref. 
Co.  V.  Taylor,  48  Tex.  Civ.  App.  889,  107  S. 
W.  889. 

Tbe  evidence  relied  upon  to  establish 
Train's  incompetency,  in  substance,  was  that 
he  was  unfamiliar  with,  and  had  never  oper- 
ated, the  particular  machine  in  question; 
that  he  had  for  seven  or  eight  years  prior  to 
the  accident  worked  simply  as  a  miner  in 
the  mines  at  Mystic,  and  had  nothing  to  do 
with  mining  machines;  tliat  be  admitted  to 
plaintiff  and  his  wife  after  the  accident  that 
be  knew  nothing  about  the  machine,  while 
on  belialf  of  defendant  it  is  claimed  that  he 
not  only  possessed  experience,  but,  before 
coming  to  this  country,  became  familiar  with 
mining  machines  operated  by  compressed  air 
and  electricity,  and  that  the  difference  be- 
tween the  machine  in  question  and  those 
which  he  had  used  in  Scotland  did  not  render 
the  operation  of  defendant's  machine  more 
difficult.  Upon  this  point  the  evidence  is 
somewhat  conflicting.  Plaintiff  testified  that 
he  was  present  while  the  demonstrator  was 
at  the  mine,  and  that  Train  did  not  operate 
the  machine,  but  that  same  was  run  exclu- 
sively by  the  expert ; .  ^hat  the  former  had 
never  started  or  operated  the  same  until  tlie 
morning,  and  at  the  time,  plaintiff  was  in- 
jured. 

In  this  connection,  it  is  well  to  consider 
the  diaracter,  mechanism,  use,  and  manner 
of  operating  tbe  mining  machine  In  question. 
It  consisted  of  a  combination  of  machlnet^' 
incased  in  an  iron  box,  from  one  end  of 
whlcb  a  bar,  called  the  cutter  bar,  extended 
at  right  angles.  This  cutter  bar  was  4  feet 
9  inches  in  length,  and  was  equipped  with  a 
series,  or  groups,  of  sharp  picks.  The  ma- 
chine weighed  ai^roximately  7,000  pounds, 
and  was  used  to  remove  the  earth  from  un- 
derneath the  coal.  When  In  motion,  the 
machine  made  a  loud  noise,  and  tbe  picks, 
attached  to  the  cutter  bar,  were  operated  very 
rapidly  by  a  revc^vlng  chain.  As  tbe  earth 
was  loosened  underneath  the  coal,  the  ma- 
chine was  moved  forward,  so  as  to  bring  the 
picks  in  constant  contact  with  the  surface. 
The  machine  was  moved  fonvard  by  means 
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of  a  beavy  dialn,  att&ched  thereto  and  to  a 
"jack"  or  post  set  solidly  about  70  feet  In 
advance  thereof.  At  the  time  of  the  acci- 
dent, plaintiff,  Train,  and  one  Savage  alone 
were  present.  The  latter  had  gone  forward 
to  adjusrt  the  chain  to  the  "jack,"  while  plaln- 
tlir  and  Train  were  engaged  In  adjusttng  the 
machine,  preparatory  to  starting  the  same  In 
motion.  When  the  earth  Is  removed,  props 
are  placed  In  an  upright  position  under  the 
coal  to  keep  it  from  falling  nntll  takwi  care 
of  by  the  loadera  When  In  proper  position, 
the  foil  length  of  the  cutter  bar  operates  up- 
on the  surface ;  but  as  the  machine  was  plac- 
ed at  the  time  of  the  accident  only  about  2 
feet  thereof  was  against  the  surface,  and 
plalntlfF  claims  it  had  l>een  cutting  Into  the 
ooal.  After  placing  the  prop,  or  "epeag," 
under  the  coal,  plaintiff,  attempted  to  pass 
over  the  cutter  bar  to  avoid  going  around  a 
distance,  he  claims,  of  about  800  feet.  The 
evidence,  however,  upon  this  point  Is  in  con- 
flict. Defendant  claims  there  was  sufficient 
space  between  the  machine  and  the  gob, 
TC-hich  caused  the  obstruction,  for  plaintiff  to 
pass,  and  Uiat  he  should  not  have  attempted 
to  go  upon  the  cutter  bar.  Plaintiff's  narra- 
tive of  the  surroundings  and  what  occurred 
Is  best  stated  In  his  own  language  as  fol- 
lows : 

"I  put  a  sprag,  and  then  we  saw  that  ma- 
chine nad  been  cutting  up  into  the  coal.  I  sug- 
crested  that  we  lift  the  back  end  of  the  machine 
up  here,  and  throw  the  cutter  bar  down  to  get 
beneath  the  coal  again.  So  I  put  a  sprag  up; 
-when  I  did  that,  I  was  back  here— at  back  end ; 
sprag,  a  piece  of  timber;  putting  up  sprags  to 
bold  the  coal,  keep  it  from  falling,  untu  loader 
came  along  and  would  load  it  ujp;  had  put  up 
sprag  back  of  cutting  bar.  Train  says,  'Where 
did  you  want  this  skid'?  I  says,  'Hold  on  a 
moment  until  I  get  throngh.'  Had  no  other  way 
to  come,  except  across  here,  this  place  between 
the  coal  and  machine.  When  I  was  in  the 
act  of  crossing  on  my  hands  and  knees  [the  skid 
-was  a  board  that  was  used,  underneath  the 
back  end  of  the  machine,  to  draw  the  catter  bar 
down],  just  before  I  started  between  the  ma- 
chine and  the  coal,  I  says,  'Hold  your  hand  a 
moment,  and  I  will  come  and  show  you.'  When 
I  was  in  the  act  of  getting  over  on  my  hands 
and  knees,  the  helper  shouts,  'Pull  in  the  chain,' 
and  he  turned  on  the  power.  Helper  was 
Emery  Savage.  When  I  started  through  the 
machme  was  not  running,  nor  was  it  when 
Train  made  that  remark." 

According  to  the  testimony  of  Train,  be- 
fore starting  the  machinery,  he  was  careful 
to  see  that  everything  was  clear;  that  In 
answer  to  a  question  of  Savage  as  to  whether 
the  power  was  on  he  replied  he  thought  so, 
but  would  try  It  and  siee;  that  before  doing 
so  he  said,  "All  right;  all  dear;"  that  at  the 
time  plaintiff  was  standing  from  5  to  7  feet 
In  the  rear  of  the  machine;  that  when  It 
commenced  operating  he  was  at  least  7 
feet  from  it;  that  there  was  no  occaslcHi  or 
duty  requiring  him  to  go  upon  the  cutter  bar 
or  expose  himself  to  danger.  Savage  testi- 
fied that  no  Bklds  were  placed  under  the 
machine ;  that  the  cutter  bar  was  not  cutting 
Into  the  coal;  that  plaintiff  did  not  make 
the  statement  claimed  by  him  Immediately 


before  the  accident,  and  otherwise,  and 
generally  substantially  corroborated  Train's 
testimony.  The  power  was  turned  on  by  the 
movement  of  a  lever,  but  the  machine  was 
so  constructed  that  the  chain  which  Savage 
was  attempting  to  adjust  to  the  "jack"  could 
be  placed  in  motion  and  adjusted  without 
setting  the  picks  In  motion.  Kor  a  better 
understanding  of  the  machine  and  Us  con- 
struction we  include  herein  a  idiotograpii 
thereof: 


M 


':»:^<, 


■** 


r-  ^i?  » 
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PlalnUff  tesUtied  that  all  of  the  parties 
present  had  on  carbon  lights,  and  that  Train 
stood  by  the  machine  when  he  turned  on  the 
power. 

[2-S]  The  burden  rested  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  the  evi- 
dence that  Train  was  incompetent;  that 
same  was  known  to  the  defendant,  or  by  the 
exercise  of  reasonable  care  should  have  been 
known  to  It;  and  that  such  Incompetency 
was  the  proximate  cause  of  his  Injury,  it 
would  seem  almost  Incredible  that  plaintiff, 
who  for  several  days  had  observed  the  dem- 
onstrator operate  the  machine,  would  have 
gone  upon  the  cutter  bar  when  the  picks 
were  in  motion;  yet.  If  the  testimony  of 
plaintiff  and  Savage  Is  accepted,  he  must 
have  done  so.  Likewise  It  Is  dithcult  to 
understand  how  a  skilled  and  competent 
operator,  knowing  the  position  of  plaintiff 
upon  the  cutter  bar,  would  have  turned  on 
the  current  without  having  first  adjusted  the 
lever  that  released  the  viciis  from  motion, 
while  the  necessary  machinery,  for  the  pur- 
pose of  adjusting  the  chain,  was  set  in  mo- 
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tion.  That  plaintiff  was  In  a  position  of  peril  | 
at  tbe  time  the  current  waa  turned  on  would 
seem  to  be  the  most  reasonable  deductlm  to 
ba  drawn  from  the  evidence.  A.  jury  would 
not  likely  believe  that  If  he  was  several  feet 
in  the  rear  of  a  machine,  which,  wben  In 
operation,  made  a  loud  noise,  In  a  position  of 
perfect  safety,  he  would  voluntarily  go  upon 
the  cutter  bar  and  expose  himself  to  certain 
Injury.  It  was  a  question  of  fact  for  the  jury 
to  determine  whether,  even  though  it  was 
necessary  to  start  a  part  of  the  machinery 
in  operation  in  the  adjustment  of  the  chain,  ■ 
a  skilled  and  competent  operator  would  have 
done  so  without  having  first  taken  the  pre- 
caution to  throw  the  dangerous  machinery 
out  of  gear.  The  jury  might  reasonably  have 
inferred  that  Train  did  not  fuUy  comprehend 
the  mechanism  of  the  machine,  or  the  danger 
to  plaintiff  of  turning  on  the  curr«it  without 
releasing  the  cutter  bar,  or  that  he  was  un-  i 
familiar  with  the  use  and  purpose  of  the 
various  levers  with  which  the  machine  was 
equipped,  and  that  he  turned  on  the  cur- 
rent without  intending  to  do  so.  During  the 
eight  or  nine  years,  preceding  the  accident, 
he  bad  worked  as  a  miner,  he  had  not  used 
or  operated  a  mining  machine  since  he  left 
Scotland,  except,  as  he  claims,  under  the 
instruction  and  observation  of  the  demonstra- 
tor, as  above  stated.  Plaintiff  testified— 
but  this  Is  denied  by  Train — ^that  Immediate- 
ly after  the  current  was  turned  off  Train 
exclaimed  to  him: 

"I  wish  to  Ood  I  hadn't  started  with  this. 
I  told  Tom  Williams  I  didn't  know  a  thing 
about  it" 

Mrs.  James  testified  that  upon  another 
occasion  Train  stated,  in  her  presence,  that 
the  whole  machine  was  strange  and  foreign 
to  him.  So  far  as  the  record  shows,  it  does 
not  appear  that  the  machine  was  compli- 
cated, or  that  long  experience  would  be 
necessary  to  acquire  reasonable  eflSdency 
and  skill  in  its  operation;  but  the  question 
of  Train's  competency  was  submitted  to  the 
jury  under  proper  instruction  and  with  am- 
ple caution  by  the  court,  and  there  was  evi- 
dence to  sustain  the  verdict  Incompetency 
in  the  law  of  master  and  servant  means  want 
of  ability  adapted  to  the  performance  of  a 
task,  either  because  of  lack  of  experience, 
natural  qualifications,  or  deficiency  of  dis- 
position to  use  one's  ability  and  experience 
properly.  Curran  v.  A.  H.  Stange  Co.,  98 
Wis.  598,  74  N.  W.  877;  Furtong  v.  N.  T.,  N. 
H.  &  H.  R.  B.  Oo.,  83  Conn.  568,  78  Atl.  489, 
21  Ann.  Cas.  937;  Staunton  Coal  Co.  v.  Bub, 
119  111.  App.  273;  Tucker  v.  Telephone  Co., 
132  Mo.  App.  418,  112  S.  W.  6;  MalUand  v. 
Gilbert  Paper  Co.,  97  Wis.  476,  72  N.  W. 
1124,  65  Am.  St.  Rep.  137. 

[6]  Evidence  of  a  single  accident  would 
not  make  out  a  prima  facie  case  of  incompe- 
tency; yet  courts  have  held  that  the  facts 
and  circumstances  surrounding  the  occur- 
rence may  tend  strongly  to  so  indicate,  and 
may  be  considered  by  the  jury  upon  this 


question.  Pittsburg  By.  Co.  t.  ^Hioinas,  174 
Fed.  591,  98  C.  G.  A.  437:  Holland  v.  So. 
Pac  By.  Co.,  100  Oal.  240,  34  Pac.  666;  Con- 
soUdated  Coal  Co.  v.  Seniger,  179  111.  370, 
53  N.  E.  733;  Smith  v.  Chicago  By.  Co.,  148 
111.  App.  128;  EvansvlUe  &  T.  H.  R.  R.  Co. 
V.  Guyton,  116  Ind.  460,  17  N.  B.  101,  7  Am. 
St  R^.  458;  Baulec  t.  K  Y.  R.  R.  Co.,  69 
N.  Y.  368,  17  Am.  Rep.  826. 

[7, 1]  Upon  the  qnestloa  of  plaintiff's 
knowledge  of  Train's  alleged  Incompetency, 
it  appears  from  the  evidence  that  an  officer 
of  a  local  labor  union  complained  to  Wil- 
liams, .  the  principal  owner  and  superintend- 
ent of  the  mine,  that  tbe  demonstrator,  and 
not  a  union  employ^,  was  running  the  ma- 
cblne,  and  that  during  tbe  conversation 
Train's  name  was  not  mentioned;  but  Wil- 
liams said  to  him  that  the  demonstrator 
would  not  be  there  long  enough  to  Join  the 
union,  that  the  man  who  was  working  with 
the  machine  did  not  know  how  to  run  it, 
and  that  they  had  no  other  man  in  their  em- 
ploy who  had  ever  previously  run  the  partic- 
ular kind  of  machine. 

Williams  testified  that,  before  the  em- 
ployment of  Train,  he  interrogated  him  fully 
as  to  his  knowledge  of  mining  machines  of 
the  character  in  question  and  his  experience 
In  operating  the  same,  and  that  his  answers 
were  satisfactory  and  reassuring,  and  that 
he  had  observed  him  in  the  mines  and  knew 
him  to  be  a  careful  and  pradent  person.  The 
evidence  of  knowledge  upon  defendant's  part 
of  Train's  alleged  incompetency  is  not  very 
convincing.  If,  however,  plaintiff's  testi- 
mony is  true,  defendant  had  never  seen 
Train  operate  the  mining  machine,  and  there 
is  no  evidence,  except  that  of  Train  that  he 
was  exx)erienced  in  such  work  before  com- 
ing to  this  country.  It  was  the  duty  of  de- 
fendant to  exercise  reasonable  care  to  ascer- 
tain whether  Train  was  competent  to  op- 
erate the  machine,  and  It  was  a  question 
of  fact  for  the  jury  to  determine  whether 
sudi  care  was  observed  by  him  in  the  em- 
ployment thereof.  Robbins  ▼.  Lewiston,  A.  & 
W.  St  Ry.,  107  Me.  42,  77  Atl.  537,  30  L.  R.  A. 
(N.  S.)  109,  Ann.  Cas.  1912C,  92;  StUl  v. 
San  Francisco  &  N.  W.  Ry.  Co.,  154  Cal. 
659,  98  Pac.  672,  20  L.  R.  A.  (N.  S.)  822,  12» 
Am.  St  Rep.  177;  Nellon  v.  K.  O.  Bj.  Ca, 
85  Mo.  590;  Pleasants  v.  Raleigh  &  Airline 
R.  R.  Co.,  121  M.  C.  492,  28  S.  E.  267,  61 
Am.  St  Rep.  674;  Place  v.  Grand  Trunk  B. 
B.  Co.,  82  Vt  42,  71 'Atl.  836. 

[(]  It  is  not  material  that  tlie  finding  of 
the  Jury  upon  the  question  of  Train's  Incom- 
petency, or  plaintiff's  knowledge  thereof,  or 
whether,  had  he  exercised  due  care  to  as- 
certain his  competency  before  anploying 
him,  he  would  have  known  thereof,  may  or 
may  not  be  in  harmony  with  the  judgment 
of  the  court,  as  the  finding  of  the  jury  upoa 
disputed  questions  of  fact  are  conclnsive 
and  binding  upon  it 

II.  Thirty-six  of  tbe  62  assignments  of  er- 
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ror  rela,te  to  niUnga  of  the  court  vpon  ques- 
tions of  evidence.  It  is  manifestly  impos- 
sible, within  the  reastwable  length  of  an 
opinion,  to  discuss  these  separately.  As  we 
understand  counsel  for  appellant,  he  does 
not  seriously  contead  that  a  reversal  based 
upon  any  separate  ruling  of  the  court  should 
be  granted,  but  that,  taken  together,  error 
and  prejudice  are  shown.  Numerous  ob- 
jections urged  were  exceedingly  technical, 
ethers  are  without  substantial  merit,  while 
possibly  a  few  might  wen  hare  been  susr 
tained.  However,  after  a  careful  consider- 
ation of  the  rulings  complained  of,  we  readt 
the  con«*lusion  that  prejudicial  drror  in  rul- 
ing upon  objections  to  evidence  is  not  shown. 

[IS]  in.  Plaintiff  was  injured  in  1913,  and 
did  not  commence  suit  until  some  time  in 
1915.  The  verdict  was  returned  February 
15,  1917.  On  January  13,  1917,  plaintiff  filed 
an  amendment  to  his  petition.  In  which  be 
set  out,  specifically  and  in  detail,  the  par- 
ticular acts  of  negligence  complained  of. 
Coimsel  for  defendant  moved  the  court  to 
strike  this  amendment  from  .the  files  uPon 
the  groind  that  the  cause  of  action  therein 
stated  was  barred  by  the  statute  of  limita- 
tions. No  spedflc  grounds  of  negligence 
-were  stated  in  the  original  petition,  nor  was 
same  assailed  by  motion  for  more  spedflc 
statement.  We  have  repeatedly  held  that, 
where  the  amendment  does  not  state  a  new 
cause  of  action,  but  only  elaborates,  or  am- 
plifies, the  charge  made  in  the  prior  plead- 
ings, or  states  new  grounds  of  specifications 
germane  to  such  diarges  or  allegations,  the 
amendment  will  be  upheld,  without  regard 
to  the  statute  of  limitations.  Palmer  v.  City 
of  Waterloo,  138  Iowa,  296.  116  N.  W.  1017; 
Gordon  v.  C,  B.  I.  &  P.  Ry.  Co.,  129  Iowa, 
747,  106  N.  W.  177;  Sachre  v.  Town  of  Ma- 
nila. 120  Iowa,  fifi2,  96  N.  W.  198. 

IV.  Counsel  for  defendant  offered  a  large 
ninnber  of  instructions  all  of  which  were  re- 
fused, but  many  of  the  suggestions  contain- 
ed therein  were  embodied  in  the  court's 
charge.  Ab  we  are  fully  convinced  the  in- 
structions givai  by  the  court  correctly  stat- 
ed the  law  and  fuUy  submitted  defendant's 
thecxry  to  the  jury,  we  refrain  from  detailed 
discussion   of  the  requested  Instructions. 

[11]  v.  Tigorous  complaint  Is  made  by  ap- 
pellant of  remarks  and  conduct  of  counsel 
for  plalntur  daring  the  trial.  There  appear 
to  have  been  frequent  dashes  betweoi  coun- 
sel, and  occasional  dlfTereDces  of  opinion  be- 
tween the  court  and  counsel  for  appellant 
The  attorney  for  plaintiff  was  unnecessarily 
sarcastic,  and  indulged  in  the  use  of  lan- 
guage that  was  probably  not  justified  by  the 
record.  Frequent  objections  were  made  by 
the  counsel  for  plaintiff  during  the  closing 
arroraent  of  defendant's  attorney,  some  of 
which  were  justified,  while  others  were  with- 
out merit.  The  court  was  present  during 
the  argument,  Iieard  and  passed  up<Ki  the  ob- 


jections of  counsel,  and  was  in  a  much  bet- 
ter iiositlon  to  determine  whether  there  was 
improper  conduct  upon  the  part  of  plaintiff's 
attorney,  and  whethar  prejudice  resulted 
therefrom,  than  this  court  Remarks  of  the 
trial  court  In  ruling  upon  objections  are  also 
critldxed  by  counsel.  In  response  to  state- 
ments made  by  plaintiff's  attorney  in  argu- 
ment to  the  jury,  defendant's  attorney  un- 
dertook. In  argument,  to  read  to  the  jury  a 
transcript  of  certain  parts  of  the  testimony. 
The  court  sustained  the  objection  of  plain- 
tiff's counsel  to  the  reading  of  the  transcript, 
whereupon,  and  after  some  colloquy  between 
counsel  and  the  court,  the  attorney  placed 
the  transcript  upon  the  table  in  front  of  him 
and  claimed  the  right  to  use  it  for  the  pur- 
pose of  refreshing  his  recollection  only,  and 
to  state  his  version  of  the  evidence  to  the 
jury.  The  court  held  that  counsel  was  seek- 
ing to  evade  Its  ruling.  Necessarily,  the 
trial  court  was  in  better  position  to  deter- 
mine this  question  than  we  are,  and  it  does 
not  appear  that  the  court  exceeded  or  abus- 
ed its  proper  discretion. 

[12]  VI.  Shortly  after  the  accident,  an  ar- 
rangement was  made  between  plaintiff  and 
defendant  by  which  the  latter  continued  to 
pay  plaintiff  wages  until  $1,111  was  paid  to 
him.  Defendant  pleads  that  the  above  sum 
was  paid,  and  received  by  plaintiff,  in  full 
and  complete  settlement  of  the  damages  suf- 
fered by  him.  The  evidence  was  in  conflict 
as  to  whether  the  payments  were  made  vol- 
untarily by  defendant  or  in  pursuance  of 
an  agreed  settlement.  The  question  was  sub- 
mitted to  the  Jury  upon  Instructions  sub- 
stantially in  the  form  asked  by  defendant, 
and  its  finding  is  conclusive.  The  court, 
however,  instructed  the  Jury  that.  If  it 
found  In  favor  of  plaintiff  for  a  sura  in  ex- 
cess of  the  amount  of  the  paymwits  made, 
credit  should  be  given  upon  the  verdict  there- 
for. Surely  defendant  was  not  thereby  prej- 
udiced. 

[IS]  VII.  Aflldavlts  of  jurors  were  attach- 
ed to  defendant's  motion  for  new  trial  for 
the  purjwse  of  showing  misconduct  of  the 
jury  while  deliberating  upon  its  verdict;  but 
counter  affidavits  filed  by  plaintiff  tended 
strongly  to  show  that  no  misconduct  occur- 
red. We  are  content  with  the  ruling  of  the 
trial  court  upon  this  point 

Other  questions  argued  by  counsel  have 
not  been  overlooked,  but  are  not  of  con- 
trolling importancft  The  record,  whidi,  to- 
gether with  the  argument  of  counsel  for  ap- 
pellant is  quite  voluminous,  has  had  careful 
and  thorough  consideration,  and  we  are  not 
convinced  that  defendant  was  denied  a  fair 
trial  in  the  court  below. 

Finding  no  error,  Its  Judgment  is  there- 
fore afBrmed. 

PRESTON,  C.  J.,  and  WEAVER  and 
GAYNOR,  JJ.,  concur. 
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FliEMlNG  ▼.  CHICAGO,  R.  I.  &  P.  RT. 
CO.  et  al.    (No.  822B2.) 

(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

Railboasb  «=>446(6)— Ikjttbt  to  AnuiaIiS— 
evidb^ce— sufficienct. 
In  an  action  against  a  railroad  for  damages 
to  horses  in  passing  over  a  cattle  gaard,  evi- 
dence held  insufficient  to  justify  a  finding  that 
the  injuries  to  the  horses  were  in  consequence 
of  the  operation  of  the  railroad,  making  refusal 
to  direct  verdict  for  defendant  erroneous. 

Appeal  from  District  Court,  Washington 
C!ounty ;    K.  B.  WlUcockson,  Judge. 

Action  for  damages  to  horses  in  passing 
over  a  cattle  guard  In  defendant's  right  of 
way  resulted  In  Judgment  for  plaintiff.  De- 
fendants appeal.    Reversed. 

Eidier  &  Livingstone,  of  Washington,  Iowa, 
and  F.  W.  Sargent  and  J.  O.  Gamble,  both 
of  Des  Moines,  for  appellants.  Brookhart 
Bros.,  of  WadilngtoQ,  Iowa,  fw  appellee. 

LADD,  J.  The  plaintiff  leased  a  cornstalk 
field,  adjoining  defendant's  right  of  way,  for 
pasture,  and  turned  his  horses  in  about  the 
middle  of  February,  1916.  A  gate  in  the  right 
of  way  fence  might  have  been  found  by  the 
Jury  to  have  been  out  of  repair.  About 
March  9th  following,  the  horses  passed 
through  onto  the  right  of  way,  and  in  going 
over  a  cattle  guard  therein  to  the  west  were 
injured  thereby.  It  was  large  steel  sheet  iron 
with  three-cornered  prongs,  several  inches 
apart,  and  of  course  its  purpose  was  to  pre- 
sent a  menace  to  stock  in  order  to  prevent 
them  undertaking  to  cross  over.  The  con- 
trolling question  is  whether  the  evidence  was 
sufficient  to  support  a  finding  that  sudi  in- 
juries were  consequent  on  the  operation  of 
the  railroad. 

The  plaintiff  testified  that  at  about  3 
o'clock  In  the  afternoon  he  was  at  his  feed- 
ing lot  about  a  half  mile  from  the  cattle 
guard,  that  about  that  time  a  train  passed, 
and  that  after  feeding  his  stock  he  went  in- 
to the  pasture  and  the  horses  were  gone; 
he  proceeded  through  the  gateway  to  the 
west  some  distance,  when  be  saw  them  about 
one-half  mile  west  of  the  public  highway 
and  took  them  home. 

One  Davidson  swore  that  he  saw  the  horses 
in  the  pasture  less  than  an  boiur  prior  to  the 
time  plaintiff  was  looking  for  them.  A  day 
or  two  afterwards  plaintiff  found  a  piece  of 
dirt  on  the  cattle  guard  which  appeared  to 
have  been  thrown  from  a  horse's  hoof.  He 
testified  that  after  the  train  passed  several 
sharp  blasts  of  the  whistle  were  sounded, 
which  differed  from  those  for  the  whistling 
post  or  coal  shute. 

The  engineer  who  was  in  charge  of  the  en- 
gine swore  to  sounding  the  whistle  at  the 
post  and  when  near  the  coal  shute,  once  for 
each  ton  of  coal  required,  and  that  be  stopped 
the  train  and  took  on  the  coal;  that,  as  he 
came  to  the  side-track  switch  where  the  cat- 


tle guard  was  located,  he  noticed  some  horses 
west  of  the  cattle  guard;  that  none  were 
east  of  it ;  that  they  appeared  to  be  gracins 
with  their  heads  down,  but,  as  the  train  ap- 
proadied,  they  raised  their  heads  and  started 
along  the  north  fence.   - 

"The  inquiry,"  as  was  said  In  Mikesell  ▼. 
Railway,  134  Iowa,  736,  112  N.  W.  201,  "is 
that  of  sequence,  not  of  foresight,  and  is  di- 
rected to  the  determination  of  whether  the 
damages  to  stock  as  proved  are  the  approxi- 
mate result  of  the  failure  to  fence  in  con- 
nection with  the  operation  of  tlie  road."  As 
the  fence  might  have  been  found  not  main- 
tained as  by  law  required,  oar  ooiy  remaining 
inquiry  is  whether  the  jury  might  have  found 
from  tlUs  evidence  that  the  injury  to  the 
tiorses  was  due  In  some  manner  to  the  opera- 
tion of  the  railway.  See  loung  v.  Railway, 
44  Iowa,  172;  Meade  v.  Railway,  45  Iowa, 
699;  Moore  v.  Railway,  72  Iowa,  75,  33  N. 
W.  371;  Asbach  v.  RaUway,  74  Iowa,  248. 
37  N.  W.  182;  Mikesell  v.  RaUway,  supra. 
Though  the  train  passed  along  the  rallway 
after  the  horses  had  left  the  x>astnre,  It  can- 
not be  inferred  from  this  alone  tiiat  it  so 
frightened  them  that  they  ran  onto  the  cattle 
guard.  This  would  be  mere  matter  of  con- 
jecture. There  was  no  evidence,  as  of  trades, 
indicating  that  the  horaes  were  running  as 
they  aK>roached  the  gnard,  and,  if  the  engi- 
neer is  to  be  believed,  the  horses  were- feed- 
ing on  the  other  side  of  the  cattle  guard  as 
the  train  approached.  No  connection  be- 
tween the  blasts  of  the  whistle  and  the  move- 
ments of  the  horses  was  inferable,  even  if 
these  were  not  calls  for  coal  to  be  ready  at 
the  shute. 

The  only  other  circumstance  Is  the  finding 
of  the  piece  of  dirt  which  might  have  been 
thrown  from  the  horse's  hoof,  but  there  is 
nothing  to  connect  this  with  the  possibility 
of  the  horse's  being  scared  by  the  approacli 
of  a  train.  The  evidence  as  a  whole  is  en- 
tirely consistent  with  the  thought  that  the 
horses  had  passed  over  the  cattle  guard  be- 
fore the  train  approached  it,  and  largdy  In- 
consistent with  the  theory  that  they  were 
scared  by  its  approach  onto  the  crossing. 
That  the  horses  might  have  been  scared  by 
the  approach  of  the  train,  as  said.  Is  mere 
matter  of  conjecture  unsupported  by  the  evi- 
dence. But  it  Is  argued  that  the  injury  of 
the  horses  might  have  been  attributed  to  the 
condition  of  the  roadbed  and  cattle  guard 
which  are  said  to  have  been  dangerous  to 
stock.  It  was  Intimated  in  Mikesell  v.  Rait- 
way,  supra,  that  a  railway  company  might  be 
liable  where  the  Injury  Is  due  to  the  con- 
struction of  its  roadbed  and  track  so  as  to 
render  it,  when  not  properly  graded,  pecu- 
liarly dangerous  to  sucli  animals  as  mny 
come  thereon;  but,  even  if  this  were  to  be 
conceded,  there  is  no  evidence  of  the  Im- 
proper or  dangerous  construction  of  the  road- 
bed and  track,  and  for  all  that  appears  the 
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cattle  guard  was  In  a  place  where  the  com- 
pany was  required  to  maintain  It,  and  there 
Is  no  evidence  that  it  was  of  Improper  con- 
struction. In  these  dreumstances,  It  could 
not  be  said  that  the  Injury  was  due  to  these 
causes. 

We  are  of  the  opinion  the  evidence  was 
Insufficient  to  carry  the  Issue  to  the  Jury, 
and  the  motion  to  direct  a  verdict  fbr  the 
defendant  should  have  been  sustained. 

Reversed. 

PRESTON,  C.  J.,  and  BVAilS  and  SALIN- 
GER, 33.,  concur. 


BURNS  ▼.  HANBI  et  al.    (No.  32247.) 

(Supreme  Court  of  Iowa.     Oct.  26,  1918.) 

MoBTOAOBS  «=>606— RBDEHpnoN— FiUNS  or 

AlTIDAVIT— RlGHTttOr  SeNIOB  LIENOBB. 

Where  a  holder  of  a  junior  judgment  redeem- 
ed from  prior  judgments  and  from  a  mortgage 
pursuant  to  Code,  g§  4049,  4050,  but  failed  to 
file  an  affidavit  as  required  by  section  4056,  be 
was  not  entitled  as  the  holder  of  the  certifi- 
cate of  sale  assigned  to  him  by  the  mortgagee  to 
quiet  title  as  against  the  debtor's  subsequent 
deed  to  a  third  party,  who  has  redeemed  from 
the  foreclosure  sale  merely ;  record  of  the  re- 
demption from  prior  liens  not  having  been  suf- 
ficiently entered  by  the  clerk  so  as  to  constitute 
substantial  conformity  to  the  statute. 

Appeal  from  District  Court,  Warren  Coun- 
ty;   Iioren  N.  Hayes,  Judge. 

Suit  In  equity  to  quiet  title.  The  real 
daim  of  the  plaintiff  Is  that  be  Is  entitled 
to  a  sherUCa  deed  to  certain  real  estate  which 
had  been  sold  under  execution  and  for  which 
the  plalntlfl  holds  the  certiflcate  of  sale. 
Tile  defendant  Hanby  is  the  grantee  by  qoit- 
dalm  deed  from  the  execution  debtor.  Pur- 
suant to  such  deed,  he  purported  to  redeem 
from  the  execution  sale.  In  making  such 
redemption,  however,  he  Ignored  a  purported 
or  attempted  redemption  by  the  plalntiCT  as  a 
junior  lienholder.  Pursuant  to  his  puri>ort- 
ed  redemption,  the  defendant  Banby  has 
continued  in  possession  of  the  land  after  the 
expiration  of  a  year  of  redemption,  and  the 
defendant  Sheriff  has  refused  to  issue  a  sher- 
iff's deed  to  the  jilalntlfl.  Upon  trial  the 
district  court  found  with  the  defendant. 
The  plaintiff  has  appealed.    Affirmed. 

O.  C.  Brown,  of  Indianola,  for  appellant. 
Berry  &  Watsmi,  of  Indianola,  for  appel- 
lees. 

E?VANS,  J.  The  execution  debtor  was  Ut- 
tersoiK  The  property  in  question  was  sold 
under  foreclosure  and  a  si>ecial  execution  on 
February  25,  1916,  and  was  bid  in  by  the 
execution  credit<»  one  Gilbert  for  the  full 
amount  of  the  debt,  being  about  $2,160.  Sub- 
sequent to  the  mortgage  lien,  13  judgments 
had  been  entered  against  Utterson  in  favor 
of  various  plaintiffs,  all  of  which  became 
judgment  liens  upon  the  same  property,  and 
all  of  wbl<^  were  junior  to  the  mortgage 


and  junior  and  senior  to  each  other  accord- 
ing to  their  respective  dates.  The  last  of 
these  judgment  liens  being  for  the  sum  of 
about  $100  was  owned  by  the  plaintiff.  As 
such  junior  Uenholder  on  November  23,  1916, 
she  attempted  and  purported  to  redeem  from 
the  sheriff's  sale  under  the  mortgage  fore- 
closure and  from  all  the  judgment  liens 
which  were  senior  to  her  judgment.  T^ougji 
her  agents  she  presented  herself  at  the 
clerk's  office  for  that  pui-pose  and  paid  to 
the  clerk  the  sum  of  $4,163,  being  the  full 
amount  with  Interest  of  the  bid  at  the  fore- 
closure sale  and  of  the  12  Judgments  which 
were  senior  Jlena  to  her  judgment  The 
amount  thus  paid  to  the  clerk  was  applied 
by  the  clerk  upon  the  prior  liens  accordingly, 
and  the  same  were  thereby  satisfied.  Gilbert 
received  the  amount  due  him  under  the  fore- 
closure sale  and  assigned  the  sherlfTs  cer- 
tificate to  the  plaintiff  pursuant  thereto.  On 
February  24,  1917,  Utterson,  the  execntloD 
debtor,  conveyed  the  property  by  quitclaim 
deed  to  defendant  Hanby.  On  the  same  day, 
Hanby  purported  to  redeem  from  the  fore- 
closure sale  by  paying  in  to  the  clerk  the 
sum  of  $2,838,  being  the  full  amount  with 
interest  due  on  the  sheriff's  certificate  of 
sale  and  no  more.  Because  of  this  purported 
redemption  by  Banby  as  grantee  of  Utterson, 
the  sheriff  treated  the  redemption  as  com- 
plete and  refused  to  issue  a  sherlfTs  deed  to 
the  plaintiff.  The  question  presented  In- 
volves the  construction  of  our  red«nptIon 
statute.  The  sections  of  the  statute  pertain- 
ing to  this  subject  were  somewhat  revised  by 
the  Code  of  1887.  Prior  decisions  therefore 
are  not  wholly  applicable  to  the  present  state 
of  the  law. 

It  Is  the  contention  of  the  appellee  that 
under  the  statute  in  its  present  form  it  was 
Incumbent  upon  the  plaintiff  as  a  redemp- 
tloner  to  have  filed  with  the  clerk  an 
affidavit  as  provided  by  section  4056.  Though 
the  plaintiff  paid  her  money,  she  filed  no 
affidavit.  The  contention  therefore  Is  that 
the  failure  to  file  the  affidavit  was  fatal  to 
the  redemption  and  that  the  plaintiffs  at- 
tempted redemption  could  be  wholly  Ignored 
by  the  defendant.  In  the  redemption  the 
defendant  recognized  the  sheriff's  certificate 
as  the  only  outstanding  Hen.  Though  the 
execution  bidder  Gilbert  had  received  from 
the  plaintiff  full  payment  and  had  relin- 
quished the  certificate,  nevertheless  the  de- 
fendant recognized  the  plaintiff  as  the  ac- 
tual holder  thereof,  not  as  a  redemptioner, 
but  as  a  mere  assignee. 

The  question  presented  involves  considera- 
tion of  the  following  sections  of  the  Code. 

"Sec.  4046.  If  no  redemption  Is  made  by  the 
debtor  as  above  provided,  thereafter,  and  at  any 
time  within  nine  months  from  the  day  of  sale, 
said  redemption  may  be  made  by  a  mortgagee 
before  or  after  the  debt  secured  by  tho  mort- 
gage falls  due,  or  by  any  creditor  whose  claim 
becomes  a  lien  prior  to  the  expiration  of  the 
time  allowed  for  such  redemption.    »    •    • 
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"Sec  4047.  Oediton  havijig  the  right  of  re- 
demption may  redeem  from  each  other  within 
the  time  above  limited,  and  in  the  manner  herein 
provided. 

"Sec.  4048.  When  a  senior  creditor  thus  re- 
deems from  his  junior,  he  is  reqnired  to  pay  off 
only  the  amount  of  those  liens  which  are  para- 
mount to  his  own,  with  the  interest  and  costs 
appertaining  to  those  liens. 

"Sec.  4049.  The  junior  creditor  may  is  all 
such  cases  prevent  a  redemption  by  the  hold^ 
of  the  paramount  lien  by  paying  off  the  lien, 
or  by  leaving  with  the  clerk  beforehand  the 
amount  necessary  therefor,  and  a  junior  judg- 
ment creditor  may  redeem  from  a  senior  judg- 
ment creditor. 

"Sec.  4050.  The  terms  of  redemption,  when 
made  by  a  creditor,  in  all  cases  shall  be  the  re- 
imbursement of  the  amount  bid  or  i>aid  by  the 
holder  of  the  certificate,  including  all  costs,  with 
interest  the  same  as  the  lien  redeemed  from 
bears  on  the  amount  of  such  bid  or  payment, 
from  the  time  thereof,  but  where  a  mortgagee 
whose  claim  is  not  yet  due  is  the  person  from 
whom  the  redemption  is  thus  to  be  made,  he 
shall  receive  on  such  mortgage  only  the  amount 
of  the  principal  thereby  secured,  with  unpaid 
interest  thereon  to  the  time  of  such  redemption. 

"Sec.  4051.  The  terms  of  redemption,  when 
made  by  the  title  holder,  shall  be  the  payment 
into  the  clerk's  office  of  the  amount  of  the  cer- 
tificate, and  all  sums  paid  by  the  holder  thereof 
in  eCtccting  redemptions,  added  to  the  amount 
of  his  own  lien,  or  the  amount  he  has  credited 
thereon,  if  less  than  the  whole,  with  interest 
at  contract  rate  on  the  certificate  of  sale  from 
its  date,  and  upon  sums  so  paid  by  way  of  re- 
demption from  date  of  payment,  and  upon  the 
amount  credited  on  his  own  judgment  from  the 
time  of  said  credit,  in  each  case  including  costs. 

"Sec.  4062.  When  a  senior  redeems  from  a 
junior  creditor,  the  latter  may,  in  return,  redeem 
from  the  former,  and  so  on,  as  often  as  the 
land  is  taken  from  him  by  virtue  of  a  paramount 
Uen." 

"Sec.  4054.  Unlees  the  defendant  redeems,  the 
purchaser,  or  the  creditor  who  has  last  redeem- 
ed prior  to  the  expiration  of  the  nine  months 
aforesaid,  will  hold  the  property  ajisolutely. 

"Sec.  4055.  la  case  it  is  thus  held  by  a  re- 
deeming creditor,  his  lien,  and  the  claim  out 
of  which  it  arose,  will  be  held  to  be  extinguished, 
unless  he  pursues  the  course  pointed  out  in 
the  next  section. 

"Sec.  405&  The  mode  of  redemption  by  a  Uen- 
holder  shall  bo  by  paying  into  the  clerk's  of- 
fice the  amount  necessary  to  effect  the  same, 
computed  as  above  provided,  and  filing  there- 
in his  affidavit,  or  that  of  his  agent  or  attor- 
ney, stating  as  nearly  as  practicable  the  nature 
of  his  lien  and  the  amount  still  due  and  unpaid 
thereon.  If  he  is  unwilling  to  hold  the  proper- 
ty and  credit  the  debtor  thereon  the  full  amount 
of  his  lien,  he  must  state  the  utmost  amount 
he  is  wUliug  to  credit  him  with.  If  the  amount 
paid  to  the  clerk  is  in  excess  of  the  prior  bid 
and  liens,  be  shall  refund  tlie  excess  to  the 
party  paying  the  same,  and  enter  each  such  re- 
demption made  by  a  lienholder  upon  the  sale 
book,  and  credit  upon  the  lieu,  if  a  judgment 
in  the  court  of  which  he  is  clerk,  the  full  amount 
thereof,  including  interest  and  costs,  or  such 
less  amount  as  the  lienholder  is  willing  to  cred- 
it therein,  as  shown  by  the  afSdavit  filed. 

"Sec.  4057.  In  case  any  question  arises  as  to 
the  right  to  redeem,  or  the  amount  of  anj;  lien, 
the  iicrson  claiming  such  right  may  deposit  the 
necessary  amount  therefor  with  the  clerk,  ac- 
companied with  the  aifidavit  above  required,  and 
also  stating  therein  the  nature  of  such  question 
or  objection,  which  question  or  objection  shall 
be  submitted  to  the  court  or  a  judge  thereof 
as  soon  as  practicable  thereafter,  upon  such 
notice  as  it  or  he  shall  prescribe  of  the  time 
and  place  of  the  hearing  of  the  controversy,  at 
which  time  and  place  the  matter  shall  be  tried 


upon  such  evidence  and  In  aneh  manner  as  may 
be  prescribed,  and  the  proper  order  made  and 
entered  of  record  in  the  cause  in  which  execu- 
tion issues,  and  the  money  so  paid  in  shall  be 
held  by  the  clerk  subject  to  uie  order  made. 
"Sec.  4068.  A  creditor  redeeming  ••  above 
contemplated  is  entitled  to  receive  an  assign- 
ment of  the  certificate  issued  by  the  sheriff  to 
the  original  purchaser  as  hereinbefore  di- 
rected.'' 

It  will  be  observed  from  the  foregoing  that 
tbe  mod&  of  redemption  by  a  junior  lienhold- 
er is  set  forth  in  sections  4049-4056.  The 
mode  of  redemption  by  the  title  holder  is  set 
forth  in  section  4051.  The  plaintiff  as  a 
junior  lienholder  conformed  to  the  provi- 
sion of  sections  4049-4050.  He  failed,  how- 
ever, to  conform  to  the  requirements  of  sec- 
tion 4056,  in  that  be  failed  to  file  the  affida- 
vit therein  required.  This  provision  of  sec- 
tion 4066  first  appeared  in  the  Code  of  1897 
and  involved  a  (diange^rom  previous  meth- 
ods of  redemption.  The  effect  of  this  change 
had  been  considered  by  us  to  some  extent 
in  Jack  ▼.  Cold.  U4  Iowa,  349,  86  N.  W.  374; 
Howard  v.  Kelly,  137  Iowa,  76,  114  N.  W. 
544,  126  Am.  St.  Rep.  274;  Iowa  Loan  & 
Trust  Co..  156  Iowa,  91,  135  N.  W.  426.  The 
general  purpose  of  the  change  in  the  statute 
was  to  reduce  the  method  of  redemption  to 
a  more  definite  form,  and  for  that  purpose  to 
require  some  degree  of  formality  and  a  pub- 
lic record.  It  in  effect  withdrew  sanction 
from  the  tacking  of  liens  and  redemptions 
by  mere  private  transactions  of  purchase  be- 
tween lienholders.  Section  4056  not  only  re- 
quires an  affidavit  to  be  filed  which  shall  set 
forth  certain  facts  for  the  information  both 
of  the  title  holder  and  of  subsequent  redemp- 
tloners,  but  it  requires,  also,  that  the  clerk 
shall  enter  such  redemption  upon  the  sale 
book.  Compliance  witli  this  section  by  the 
redemptloner  and  by  the  clerk  enables  a  sub- 
sequent redemptloner  to  ascertain  the  exact 
amount  necessary  to  be  paid  in  the  subse- 
quent redempticm. 

In  this  case  no  affidavit  was  filed,  but  it 
fairly  appears  from  the  evidence  that  the 
purpose  of  the  plaintiff  to  make  redemption 
was  fully  made  known  to  the  clerk.  All  that 
was  made  to  appear  on  the  record,  however, 
was  that  the  record  of  each  of  the  12  Judg- 
ments was  made  to  show  that  the  same  had 
been  paid  by  the  plaintiff  and  was  according- 
ly satisfied.  The  thirteenth  judgment,  being 
the  last  Hen  and  being  owned  by  the  plain- 
tiff, and  being  the  judgment  under  which  he 
purported  to  make  redemption  from  the  sher- 
IfTs  sale,  was  not  satisfied  either  in  whole 
or  in  part,  nor  was  there  any  record  of  any 
kind  made  therein  by  the  clerk  as  required 
by  section  4056.  The  plaintiff  did  pay  in  to 
the  clerk  the  amount  necessary  to  redeem 
from  the  sheriffs  certificate  of  sale.  The 
clerk  did  pay  the  same  over  to  the  holder  of 
the  certificate  and  the  holder  of  the  certifi- 
cate did  assign  the  certificate  of  sale  to  the 
plaintiff  as  provided  in  section  4058.  But 
no  record  in  the  sale  book  appears  to  have 
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been  made  erea  of  this.  The  questioit 
which  has  beat  mainly  arpied  befcure  u* 
is  whether  the  failure  of  the  plaintiff  to  file 
the  affidavit  required  by  section  4096  was  fa< 
tal  to  the  redemption.  We  are  not  prepared 
to  hold  that  such  an  omission  would  be  neo 
essarlly  fatal  to  the  redemptlooer,  If  It  were 
made  to  appear  that  the  requisite  facts  were 
made,  to  appear  by  the  clerk  in  apprbpriate 
entries  upon  the  sale  book,  or  perhaps  if  It 
were  made  to  appear  that  the  sobseqnent  re- 
demptloner  had  actual  notice  of  the  attempt- 
ed redemption  by  the  first  redemptloner  and 
the  extent  thereof.  These  sarlng  facts,  if 
such,  are  wanting  In  this  case.  To  hold  good 
plalntUTs  redemption  as  made  would  be  to 
quite  nnlUfy  section  4058.  If  lien  is  to  be 
tacked  to  lien  for  the  purpose  of  redemption, 
and  If  the  holder  of  a  thirteenth  judgment 
is  to  anticipate  redemption  by  prior  lien- 
holders  and  Is  to  prevent  the  same  by  prior 
payment  of  their  Judgments,  Yt  is  highly  de- 
sirable that  the  Intent  of  his  mhid  be  com- 
mitted definitely  and  irrevocably  to  the  rec- 
ord.  This  is  the  substantial  purpose  of  the 
statute.  The  method  provided  to  tliat  end 
Is  necessarily  formal  but  not  technical. 

We  think  It  must  he  said  therefore  that 
the  plalntitr  has  failed  to  show  substantial 
conformity   to  this  section. 

It  is  to  he  noted,  also,  that  the  plaintiff 
has  not  sought  her  rdlef  under  the  provi- 
sions of  section  40S7,  which  provides  for  a 
summary  remedy,  but  has  proceeded  by  suit 
in  equity  to  quiet  titte.  By  so  proceeding 
she  has  made  her  case  still  more  difficult 
Her  petition  was  properly  dismissed,  and  the 
order  is  affirmed. 

Affirmed. 

PRESTON,  C.  J.,  and  LADD  and  SALIN- 
OER,  JJ.,  concur. 


DAVIS  V.   DAVIS.      (No.   SlSSe.)* 
(Supreme  Court  of  Iowa.    Oct  26.  IdlS.) 

1.  HoBTOAOES  <S=92T7— Chawgk  or  Bxiation 
or  MoaroAooKS. 

Where  plaintiff  and  defendant's  former  hus- 
band acquired  land  Jointlv.  and  as  part  of  pur- 
rbaxe  price  gave  notes  signed  by  them  and  de- 
fendant and  divorce  decree  thereilfter  obtain- 
«i  by  defendant  awarded  husband's  interest  in 
(Qcb  land  to  her,  defendant,  as  between  her 
and  her  former  husband,  became  principal,  and 
he  surety,  on  the  notes. 

2.  Tktanct  in  Common  «=»3  —  CccrENANT  — 
LiABitrrr  fob  Purchase  Pbice. 

Defendant  who,  after  plaintiff  and  her  hus- 
band acquired  land  jointly,  was  awarded  her 
husband's  interest  as  alimony,  became  cotenant 
with  plaintiff. 

3.  Tenancy  ik  Common  4=>30  —  Contribu- 
tion— iNCtniBBANCES. 

Payment  by  one  cotenant  of  unpaid  pur- 
chase price  or  incumbrance  operates  to  the  ben- 
efit of  all,  and  entitles  payor  to  contribution 
pro  rata,  and  to  a  lien  upon  the  share  of  each 
for  the  proportionate   amount  due  from  him. 


^  TxNARCY  ur  Coioion  9s»30— CoifTBiaimoN 
—Payment  or  Deficienct  Judoment. 
Redemption  of  land  by  one  cotenant  would 
not  the  eseention  plaintuF  luiving  bid  off  the 
property  for  less  than  the  amount  of  the  judg- 
ment, satisfy  deficiency  judgment;  and  where 
he  paid  de&iency  judgment  he  would  l>e  en- 
titled to  contribution  from  Ids  cotenant 

Appeal  from  District  Court,  Jasper  Coun- 
ty,   Henry  Sllwold,  Judge. 

Suit  In  partition  of  lands.  The  plaintiff 
averred  that  he  was  the  owner  of  an  undivid- 
ed one-half  thereof,  and  that  defendant  was 
the  owner  of  the  other  undivided  one-half. 
He  averred,  also,  that  he  had  discharged  in- 
cumbrances upon  the  property  amounting 
to  about  $26,0(X>,  and  he  prayed  that  he  have 
contribution  from  the  defendant  of  one-half 
thereof,  and  that  he  have  a  lien  upon  her 
undivided  one-half  for  the  payment  of  the 
same.  The  defendant  contested  the  right 
of  the  plaintiff  to  contribution.  There  was 
a  decree  for  the  plaintiff,  and  the  defendant 
appeals.    Afilrmed. 

Culllson  &  Culllson,  of  Harlan,  for  appel- 
lant Preston  &  Dllllnger,  of  Avoca,  for  ap- 
pellee. 

EVANS,  J.  The  land  In  question  was  ac- 
quired Jointly  in  March,  1012,  by  J.  W.  Davis 
and  J.  V.  Davis,  the  former  huslmnd  of  the 
defendant  Ma>  Davis.  The  land  was  con- 
veyed to  the  grantees,  subject  to  a  mortgage 
fbr  fJJBOO,  which  was  assumed  by  the  gran- 
tees. The  further  sum  of  120,000  of  the  pur- 
chase price  was  represented  by  a  promissory 
note  signed  by  the  grantees  and  by  the  de- 
fendant. May  Davis,  then  the  wife  of  J.  V. 
Davis.  This  note  was  secured  bj  a  mortgage 
ha<A  opon  the  land.  Such  was  the  status  of 
tlie  parties  with  reference  to  the  land  until 
Septemt>er  14, 1914,  upon  wlilch  date  the  de- 
fendant obtained  a  divorce  from  her  hus- 
band and  was  awarded  as  alimony  all  the 
interest  of  her  husband  in  mich  land.  It  la 
oonoeded  tliat  slie  thereby  succeeded  to  the 
title  ot  her  husband,  and  became  cotenant 
with  the  plaintiff  In  the  ownership  of  the 
land.  Suheequ«it  to  the  decree  of  divorce^ 
a  decree  of  foreclosure  of  the  $20,000  mort- 
gage was  obtained  by  the  holder  thereof. 
Special  execution  was  Issued,  and  the  prop- 
erty was  sold  thereunder,  and  was  bid  in  by 
the  holder  of  the  execution  judgment  for  ap- 
pnoxlmately  one-half  the  amount  of  the 
judgment.  On  the  last  day  of  the  year  of 
redemption  the  plaintiff  redeemed  the  same 
by  the  payment  of  the  full  amount  of  the  bid, 
with  Interest  and  coets.  A  few  days  later 
he  paid  the  deficiency  judgment  in  full. 
These  are  the  payments  for  which  he  asks 
contribution. 

The  defendant  concedes  that  she  Is  liable 
to  contribution  for  the  amount  paid  in  re- 
demption from  the  execution  sale,  but  she 
denies  her  liability  for  contribution  for  the 
amount  paid  in  discharging  the  deficiency 
Judgment.  ' 
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[1,2]  I.  The  argument  In  ber  bebftif  Is 
that  she  was  a  surety  only  xigon  the  note, 
and  that  as  between  ber  and  the  "plaintiff, 
who  was  a  principal,  she  was  only  seconda- 
rily liable  for  any  part  of  the  debt  II  thld 
argument  were  decisive,  It  would  have  been 
quite  unnecessary  for  the  defendant  to  con- 
cede ber  llablUty  for  a  contribution  to  any 
extent.  The  original  relation  of  the  defend- 
ant to  the  debt  has  become  quite  immaterial 
by  reason  of  the  subsequent  status  acquired 
by  her.  Even  U  she  were  a  surety  only  in 
the  original  transaction,  her  subrogation  to 
the  rights  of  her  husband  as  cotenant  with 
the  plaintiff  changed  her  status.  Thereafter, 
as  between  her  and  her  former  husband,  she 
became  the  principal,  and  he  the  surety. 
Wood  V.  Smith,  51  Iowa,  156,  50  N.  W.  581; 
Northwestern  Bank  v.  Stone,  97  Iowa,  183, 
60  N.  W,  91;  Barr  v.  Patrick,  52  Iowa,  T04, 
S  N.  W.  743;  Lamka  v.  Donnelly,  163  Iowa, 
255,  143  N.  W.  869. 

[3]  But  even  this  is  not  a  strategic  feature 
of  the  case.  The  decisive  fact  in  the  ease  is 
that  the  defendant  became  cotenant  with  the 
plaintiff,  and  that  the  land  owned  in  common 
by  them  as  cotenaats  was  Incumbered  for  Its 
purchase  money  by  the  mortgage  in  question. 
It  Is  well  settled  that  cotenanta  are  liable 
for  their  proportionate  part  of  the  purchase 
price  of  the  common  property  and  for  the 
liens  and  Incumbrances  against  the  same. 
Payment  by  one  operates  to  the  benefit  of  all, 
and  entitles  the  payor  to  contribution  pro 
rata,  and  to  a  lien  upon  the  share  of  each  for 
the  proportionate  amount  due  from  him. 
Sears  v.  Sellew,  28  Iowa,  601;  Leach  v.  HaU, 
95  Iowa,  611,  64  N.  W.  790;  Kobliska  v. 
Sw^la,  107  Iowa,  124,  77  N.  W.  676;  Rippe 
V.  Badger,  125  Iowa,  725, 101  N.  W.  642,  106 
Am.  St  Rep.  336;  McNamara  t.  McNamara, 
167  Iowa,  479,  149  N.  W.  642;  Funk  v.  See- 
horn,  99  Bib.  App.  587,  74  B.  W.  445. 

[4]  If  the  plaintiff  had  paid  the  mortgage, 
or  discharged  the  foredosnre  decree  entered 
thereon,  at  any  time  prior  to  the  execution 
sale,  It  is  manifest  that  be  could  have  de- 


manded contrlbutloiA  'from  the  defendant 
This  much  her  counsel  concedes  in  argument 
But  It  Is  argued  that  when  the  execution 
plaintiff  bid  off  the  property  for  less  than 
the  amount  of  the  Judgment  the  bid  never- 
theless satisfied  the  Judgment  and  dis- 
(Aarged  Vae  lien  thereof,  and  that  the  execu- 
tion plaintiff  had  no  further  claim  thereto 
ttian  was  rexHresented  by  bis  idierlff's  certifi- 
cate; that  is  to  say,  that  the  deficiency  judg- 
ment ceased  to  be  a  lien  upon  the  land.  Up- 
on this  premise.  It  Is  argued  that  the  later 
payment  by  the  plaintiff  of  the  deficiency 
Judgment  did  not  operate  to  discharge  any 
lien  upon  the  land,  and  that  tber^ore  the 
defendant  was  not  liable. 

There  is  A  qualified  sense  in  which  -  It  is 
true  ttkat  the  deficiency  Judgment  was  not  a 
lien  upon  the  land.  A  subsequent  Junior  Uen- 
holder  could  have  redeemed  from  the  execu- 
tion sale,  and  could  have  ignored  the  de- 
ficiency Judgment  Likewise  a  grantee  of  the 
execution  debtor  could  have  done  the  same 
thing.  But  a  i^edemption  of  the  laud  by  the 
execution  d^tor  only  saved  It  to  him  from 
the  execution  sale.  In  his  bands  it  became 
again  subject  to  the  lien  of  the  deficiency 
Judgment.  Peckeabaugh  v.  Oook,  61  Iowa, 
477,  16  N.  W.  530;  People's  Savings  Bank  v. 
McCarthy,  119  Iowa,  586,  93  N.  W.  583.  It 
necessarily  follows  that  the  payment  of  the 
deficiency  Judgment  by  the  plaintiff  did  oper- 
ate to  discharge  a  lien  upon  the  common 
piroperty.  The  defendant  thereby  became 
subject  to  a  call  for  contribution  for  precise- 
ly the  same  reason  as  rendered  her  liable  to 
contribution  for  the  amount  paid  in  redemp- 
tion from  the  sheriff's  sale.  The  decree  of 
the  trial  court  gave  to  the  plaintiff  a  lien 
upoi^  the  defendant's  undivided  one-half  for 
the  proportionate  amount  which  she  should 
contribute,  but  awarded  no  personal  Judg- 
ment against  her. 

Such. decree  affords  her  no  ground  of  com- 
plaint and  it  is  accordingly  affirmed. 

LADD,  SAUNGER,  .and  GAYNOR,  JJ.. 
concur.    PRESTON,  C.  J.,  took  no  part. 
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UOlXtmVX  &  MAHEB  r.  JULIU& 
(Na  31799.) 

(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

1.  PiXADiRO  «s»367(8)  —  MonoN  to  Makx 
Sfbcuio— Prksukftion. 

In  view  of  Code  Supplemental  Sapp.  1915,  §S 
2538w,  2538wl,  2538w3,  2538w5,  germn  fur- 
nished by  plaintiff's  assignor  was  presumptive- 
ly not  defective,  and  in  action  to  recover  for 
services  and  serum  court  did  not  err  in  deny- 
ing defendant's  motion  to  make  more  spocinc 
as  to  whether  serum  was  of  standard  potency. 

2.  Ck>HTiiTnANaE  «=>23— To  Pkocubk  Testi- 

IIONT. 

Where  alleged  representation  by  plaintiff's 
assignor  that  he  was  assistant  state  veterinari- 
an did  not  induce  defoidant  to  consent  to  vac- 
cination of  hogs,  there  was  no  frau^,  and  court 
did  not  err  in  denying  motion  for  continuance 
to  procure  testimony  of  state  veterinarian  to 
effect  that  asmgnor  was  not  an  assistant,  espe- 
cially where  assignor  testified  that  be  had  not 
been  appointed  assistant,  and  where  if  vaccina- 
tion was  done  in  manner  alleged  that  would  be 
a  complete  defense. 
8.  CoirnmTAHCE  «=»6— Absiootmnt  or  Oaubm 

won  Tbiai.  BnoBB  Joinoks  or  Issues. 
Where  issue  was  joined  before  cause  was 
reached  for  trial,  there  was  no  abuse  of  discre- 
tion in  denying  continuance  because  the  cause 
was  assigned  for  trial  prior  to  issue  being 
joined ;  Code,  (  3668,  not  reqniriiu  that  an  an- 
swer be  filed  when  the  day  of  trial  is  determined. 
4»  Appeal  and  Ebbob  «=»882(10)— Exclusion 

OP  Best  Evidence— Pbejitdioiai,  Ebbob. 
In  action  for  services  rendered  and  serum 
used  by  plaintiff's  assignor  in  treating  defend- 
ant's hogs,  for  cholera,  defendant  who  in  bis 
examination  «C  plaintiff's  assignor  drew  out 
testimony  that  assignor  who  treated  defend- 
ant's hogs  for  diolera  bad  had  a  permit  for  iw- 
iog  serum  as  resuired  by  Code  Supplemental 
Snpp.  1915,  S  2^w5,  cannot  complain  of  re- 
fusal to  permit  conflrmatiou  of  such  evidence 
by  production  of  permit. 

Appeal  from  District  Court,  Cherokee 
County;  Wm.  HutcUnson,  Judge. 

ActtOD  to  jrecover  for  services  and  serum 
used  in  tbe  treatment  of  bogs  for  cholera 
resulted  in  verdict  and  Judgment  for  plain- 
tiff.    0316   defendant   appeals.     Affirmed. 

G.  M.  Gillette  and  HcCuIla  ft  McCnlla, 
all  of  Cherokee,  for  appellant.  Molynenx  ft 
Maher,  of  Cherokee,  for  appellee. 

LADD,  3.  The  defendant  had  hogs  In 
the  stockyards  at  Cherokee,  which  he  had 
shipped  from  outside  of  the  state,  and  had 
arranged  to  sell  them  at  aucti(»  about  the 
6th  of  November,  1918. 

[1]  1.  These  hogs  vrere  required  to  be 
quarantined,  and,  as  plaintiff  alleged,  de- 
fendant concluded  to  have  them  treated  tor 
bog  cholera  If  purchasers  so  desired,  and 
entered  into  an  oral  agreement  with  plain- 
tiff's assignor,  W.  H.  Horn,  so  to  do  and  to 
explain  to  prospective  purchasers  the  meth- 
od of  treating  them,  the  result  and  the  ab- 
sence of  danger  therein,  that  In  pursuance 
of  such  agreement  Horn  vaccinated  hogs 
purchased  by  different  purchasers,  and  that 
services   so    performed,    together   with   the 


serum  fundshed  were  of  the  reasonable 
value  of  $148.40. 

The  defendant  moved  that  the  petition  be 
made  more  specific.  In  that  plaintiff  be  re* 
quired  to  state  whether  the  serum  famished 
to  defendant  herein  was  obtained  from  the 
laboratory  at  Ames,  and.  If  not,  from  whom 
he  obtained  same,  and  whether  It  was  of 
the  standard  degree  of  potency.  This  motion 
was  overruled,  and  rightly  so.  Section  2538w 
of  the  Code  Supplemental  Supi)lemesit  (1915) 
directs  the  establishment  of  a  laboratory  for 
the  manufacture  of  hog  diolera  serum  at 
Ames  and  the  appointment  of  a  director  of 
such  laboratory.  The  section  following  de- 
clarea  that  "the  director  of  said  laboratory 
Shall,  on  application,  furnish  said  serum  to 
any  practicing  veterinarian  or  any  person 
within  the  state  of  Iowa"  at  the  approximate 
cost  of  manufacture.  Section  2S38wS  of  said 
supplement  requires  the  director  "to  estab- 
lish and  dedare  the  standard  degree  of 
potency  of  hog  cholera  serum  for  success- 
fully treating,  curbing  and  controlling  hog 
cholera  or  swine  plague,"  and  either  by  him- 
self or  throuj^  others  Inspect  commercial 
serum  plants  and  distributing  agencies,  and 
empowers  him  upon  a  bond  of  $1,0(X)  being 
furnished  by  an  applicant  to  issue  to  any 
person,  firm,  or  company  or  corporation  a 
permit  to  sdl  serum  within  the  state,  be 
famishing  said  applicant  "a  statement 
Showing  the  standard  or  degree  of  potency 
of  hog  cholera  serum  as  established  by  said 
director,"  and  prohibits  the  sale  of  any 
serum  below  the  standard  test  of  potency  as 
established  by  said  director.  Also,  a  permit 
may  be  granted  a  distributing  agency  for  the 
distribution  of  serum  or  vims.  The  section 
following  prohibits  any  parties  named  above 
from  distributing  or  selling  "any  portion  of 
virulent  Mood  or  virus  from  cholera  Infect- 
ed hogs  except  to  holders  of  permits  to  use 
the  same,  •  •  •  and  no  person  shall  use 
any  portion  of  vlralent  blood  or  virus  from 
cholera  Infected  hogs  unless  he  has  received 
special  instruction  In  reference  to  such  use 
of  such  vlralent  blood  or  virus  which  is 
satisfactory  to  tbe  director  of  said  labora- 
tory and  said  director  has  issued  a  permit 
to  such  person,  and  such  permit  shall  be  can- 
celed by  said  director  for  cause  which  said 
director  may  deem  sufficient;  provided,  that 
these  restrictions  shall  not  apply  to  official 
work  of,  first,  veterinary  members  of  the 
Animal  Health  Commission  or,  second,  rep- 
resentatives of  the  United  States  Bureau  of 
Animal  Industry;  but  all  vlralent  blood  or 
virus  used  by  sudi  persons  shall  be  rcftorted 
to  the  director  of  the  seram  laboratory  in 
sudi  manner  as  he  may  require." 

It  is  apparent  from  these  statutes  that  no 
seram  or  virus  for  the  cure  of  hog  cholera 
may  lawfully  be  on  the  market  unless  the 
same  complies  In  respect  to  potency  and 
otherwise  with  the  tests  established  by  the 


«=>For  other  eases  see  same  topic  and  KET-NUMBER  In  sll  K«7-Numbered  Digests  and  Indexes 
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director  of  the  laboratory  at  Ames,  and  pre- 
sumptively the  article  furnished  by  the  plain- 
tiff was  of  that  character,  and  it  was  un- 
necessary to  describe  It  otherwise  than  the 
term  Is  made  use  of  in  the  statutes.  For 
this  reason  the  ruling  denying  the  motion 
for  more  specific  statement  has  onr  approv- 
al. If  the  serum  were  defective,  this  was 
a  matter  of  defense,  but  presumably  none 
other  was  on  the  market  or  used.  There 
was  no  error  in  overruling  the  motion. 

[2]  II.  The  answer  put  In  issue  the  alle- 
gations of  the  petition,  and  pleaded  affirm- 
atlvely  that  Horn  represented  to  the  de- 
fendant that  he  was  assistant  state  veterin- 
arian; that  he  had  orders  to  vaccinate  the 
hogs  and  so  did,  and  not  in  pursuance  of  a 
contract  with  defendant;  that  plaintiff  was 
not  an  assistant  state  veterinarian  and  act- 
ed without  authority  therein,  bat  so  repre- 
sented to  deceive  defendant  and  Indnce  him 
to  allow  said  hogs  to  be  vaccinated;  that  de- 
fendant never  consented  to  said  vaccination; 
and  that  this  was  done  against  his  will.  One 
of  the  grounds  of  defendant's  motion  for  con- 
tinuance was  that  the  testimony  of  the  state 
veterinarian  might  be  taken  to  show  that 
Horn  was  not  an  assistant  to  said  oflScer. 
The  motion  was  overruled,  and  there  was  no 
error  in  so  doing.  No  fraud  was  perpetrated, 
for  the  answer  avers  that  the  alleged  rep- 
resentation did  not  induce  defendant  to  con- 
sent to  the  vaccination  by  Horn  as  assist- 
ant to  the  state  veterinarian,  and,  if  Horn 
vaccinated  In  manner  alleged,  the  work  was 
not  done  In  pursuance  of  the  alleged  con- 
tract, dnd  this  would  be  a  complete  defense 
regardless  of  whether  he  was  assistant  state 
veterinarian  or  not/  Moreover,  Horn  testi- 
fied that  he  had  not  been  appointed  to  that 
position,  and  in  any  event  there  could  have 
been  no  prejudice  In  not  having  procured  the 
state  veterinarian's  testimony. 

[3]  III.  One  of  the  grounds  for  continuance 
was  that  the  cause  was  assigned  for  trial 
prior  to  issue  being  Joined.  Issue  was  Joined, 
however,  before  the  cause  was  reached  for 
trial.  No  prejudice  api)ears,  and  the  com- 
plaint is  utterly  without  merit  Secticm 
3660  of  the  Code  does  not  exact  that  an  an- 
swer shall  be  on  file  when  the  day  of  trial 
is  determined.  Nor  would  such  a  require- 
ment be  practicable  in  the  smaller  counties 
of  the  state  where  terms  are  of  but  a  few 
days'  duration.  The  matter  of  assigning 
causes  for  trial  is  almost,  if  not  entirely,  a 
matter  of  discretion;  tor  the  trial  courts 
necessarily  time  the  work  to  be  done  in  view 
of  the  condition  of  the  dockets,  the  period 


within  which  the  business  at  hand  must  be 
disposed  of,  and  other  exigencies  existing  or 
which  may  arise.  See  Slocum  v.  Brown,  105 
Iowa,  209,  74  N.  W.  936;  Stewart  v.  Gorham, 
122  Iowa,  669,  98  N.  W.  512.  Nothhig  is  to 
be  found  in  Smith  v.  Redmond,  141  Iowa,  105, 
119  N.  W.  271,  to  the  contrary  excq)t  the 
syllabus  prepared  by  the  reporter.  No  abuse 
of  discretion  appears. 
[4]  IV.  The  witness  W.  H.  Horn  stated: 
"7ou  do  not  have  to  have  a  permit  for  the  use 
of  serum.  I  had  pne,  but  it  is  not  necessary  for 
the  use  of  serum.  Q.  Do  you  pay  a  fee  to  the 
state  for  the  purpose  of  administering  senimT 
A.  Yes,  sir.  (Objected  to  as  incompetent,  ir- 
relevant, and  immaterial.)  Court:  It  is  not  im- 
material. Sustained.  Q.  Have  you  a  permit? 
(Same  objections.  Same  ruling.)  Q.  Did  yon 
have  a  permit  at  that  time?  A.  Tes,  sir.  Q. 
Have  you  the  permit  you  had  at  that  time?  A. 
Yea,  sir.  Q.  Will  you  produce  it?  (Objected  to 
as  incompetent,  irrelevant,  and  immaterisL) 
Court:  Sustained."  This  ruling  is  assigned  at 
error. 

It  will  be  observed  that  under  section 
2538w5,  quoted  above,  there  are  two  prereq- 
uisites to  the  use  of  virulent  blood  or  virus 
by  any  person.  The  first  of  these  is  that  he 
shall  have  received  special  Instruction  la 
reference  to  the  use  thereof,  and,  the  sec- 
ond, that  the  director  shall  have  Issued  to 
£uch  person  a  permit  to  use  it  The  language 
employed  excludes  all  exceptions,  and  there 
is  no  room  for  the  contention  that  a  licensed 
veterinarian,  in  the  practice  of  bis  profes- 
sion, is  relieved  from  first  obtaining  such  per- 
mit before  making  use  of  the  serum.  But 
the  evidence  that  Horn  had  such  permit  was 
received  without  objection,  and  there  was  no 
motion  to  exclude  the  evidence  from  the  rec- 
ord. It  may  be  that  the  best  evidence  was 
not  adduced,  but  that  point  was  not  raised. 
The  court  may  have  erred  in  not  requiring 
Horn  to  produce  the  permit;  but  as  defend- 
ant bad  drawu  out  the  testimony  that  he 
had  actually  had  a  permit  not  in  cross-ex- 
amination of  anything  adduced  in  the  evi- 
dence in  chief,  he  is  not  In  a  situation  to  com- 
plain of  the  error  in  the  refusal  to  permit 
the  confirmation  of  such  evidence  In  the  pro- 
duction of  the  permit.  What  it  was,  save  as 
described  in  the  statute,  does  not  appear,  and 
therefore  omlsslcm  to  lequiie  Its  production 
cannot  be  said  to  have  been  preJudiciaL  See 
American  Express  Co.  v.  Des  Moines  Na- 
tional Bank,  177  Iowa,  478,  152  N.  W.  625, 
and    cases    cited    In    opinion    and    dissent 

What  we  have  said  disposes  of  all  ques- 
tions argued,  and  the  Judgment  is  afllrmed. 

PRESTON,  0.  J.,  and  EVANS  and  SAL- 
INGER, JJ.,  concur. 
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CABB  ▼.  KING  ft  TOIOJNSOM  «t  aL 

(No.  3224a) 
(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  PBOOESP  «=>98  —  CON8T»U0TIVJ!  Skbvice  — 

Ordkb  fob  Pvbucation. 
An  order,  pursuant  to  Code,  f  4682,  in  ac- 
tion in  which  attachment  is  souKht,  and  it  is 
made  to  appear  that  personal  service  cannot 
be  had  on  defendant,  fixing  day  for  trial  not 
less  than  60  days  after  return  day,  should  be 
in  writing,  and  on  filing  of  necessary  affidavit 
referred  to  therein. 

2.  Process    ^s>85— Constbuctive   Sebvicb— 

COMPUAWCE  WITH  STATTTTES. 

The    requirements    of   statutes    BnthoriEJnK 
constructive  service  must  be  strictly   followed 
and  literally  complied  with. 
8.  Pkocess  «=»96(4)  —  Constbuctivk  Sebvici; 
— Kii.iNo  or  AFFiDAvrr— Statttte. 

Tender  Code,  I  4582,  in  action  wherein  at- 
tachment was  sought,  filing  of  affidavit  that  per- 
sonal service  coald  not  be  had  on  defendant  was 
condition  precedent  to  entry  on  return  day  of 
order  fixing  day  for  trial  and  service  of  notice 
by  publication  as  directed. 

4.  Affkai.  and  Ebkob  «a»1010(l)— Review— 
FiNDiNO  AT  Law. 

Finding  of  court,  in  replevin,  an  action  at 
law,  has  force  of  verdict,  and  only  necessity  is 
that  evidence  be  sufficient  to  support  it. 

5.  Pbopbktt    4s99  —  Tmjt  —  Pbesuxption 
VKOM  Possession. 

Ownership  of  pool  tables  and  other  prop- 
erty by  lessee  of  a  pool  hall  will  be  presumed 
to  continue  until  contrary  appears. 

6.  Reftevin  ®=>8(3) — Issttes— Rioht  to  Pos- 
session—Time. 

In  replevin,  issue  is  as  to  who  was  entitled 
to  possession  of  property  when  action  was  be- 
gun. 

7.  Replevin  *=»10— Possession  oe  Detend- 

ANT. 

One  who  is  not  in  possession  of  property 
of  another,  nor  colluding  as  to  keeping  posses- 
sion, cannot  be  made  liable  In  an  action  of  re- 
plevin. 
h.  Refletin  «s>11(3)— Demand— Possession. 

Demand  by  plaintiff  for  property  wrongfully 
in  poasesaion  of  defendant  was  unnecessary. 

Appeal  from  Superior  Conrt  of  Perry;  W. 
W.  Cardell,  Judge. 

Action  In  replevin  resulted  In  Judgment  for 
tbe  possession  of  the  property  in  controversy 
or,  in  Uen  tliereof,  its  value.  Defendants  ap- 
peal. Afllrraed  as  to  defendant  Brown;  re- 
Tersed  as  to  King  &  Tomlinson  and  m&a- 
bers  of  their  firm. 

Nesbltt  ft  Johnston,  of  Des  Moines,  for 
appellants.  Dugan  ft  Dagan,  of  Perry,  for 
appellee. 

LADD,  J.  Tbe  plaintiff  claims  to  be  the 
absolute  owner  of  three  pool  tables  and  ac- 
companying balls,  cues,  ra<&8,  a  card  table, 
gas  tank,  loe  box,  and  billiard  pocket  blocks, 
and  soed  oat  a  writ  of  replevin  for  the  pos- 
session thereof.  The  cause  of  detention  was 
alleged  to  have  been  tbe  sale  of  the  property 
upon  execution  Issued  on  Judgment  entered 
In  tbe  Justice  court  of  Esquire  Smith  without 
Jurisdiction,  as  la  alleged.  The  answer  was 
a  general  denial. 

HI  It  appears  from  tbe  record  that  execu- 


tion did  issue,  and  that  the  property  was 
sold  thereunder  to  Brown,  one  of  tbe  defend- 
ants In  this  action.  The  main  controversy 
concerns  tbe  validity  of  the  Judgment  upon 
which  tbe  execution  Issued.  It  seems  that 
King  ft  Tomlinson  were  tbe  owners  of  a 
hall,  which  they  leased  to  the  Scandla  Sui>- 
ply  Company,  and  it  leased  the  billiard  room 
to  Carr,  and  that  Zngmalia  was  in  charge 
thereof.  King  ft  Tomlinson  filed  their  claim 
for  $20  due  for  rent  from  Carr  and  Zagnalia 
in  the  Justice  court,  February  15,  1916.  The 
Judgment  entry  of  the  Justice  recited  that 
thereupon  he  Issued  an  original  notice  to  de- 
fendants, returnable  July  5,  1916,  and  what 
may  be  construed  as  saying  that  the  original 
notice  was  served  April  27th  of  that  year, 
and  that  on  the  day  fixed  Judgment  was  en- 
tered for  the  amount  claimed  and  for  tbe  sale 
of  the  property.  Tbe  evidence,  however,  of 
the  Justice  tended  to  show  that  original. no- 
tice was  Issued  returnable  April  27tb,  but 
that  It  was  not  served  on  Carr,  and  that  up- 
on the  return  day  It  was  orally  remarked 
that  service  by  posting  the  notices  for  60  days 
would  be  necessary,  and  that  be  then  fixed 
July  5th  as  the  day  for  the  return  of  service. 
Even  If  this  be  conceded,  the  docket  entry, 
together  with  the  evidence,  fails  to  show  that 
the  court  acquired  Jurisdiction  over  Carr. 
The  redtals  of  the  Judgment  record  Indicate 
that  the  time  fixed  In  the  notice  was  more 
than  15  days  subsequent  to  the  date  thereof. 
Section  4489  of  the  Code  requires  that  the 
notice  state  tbe  amount  for  which  plaintiff 
will  take  Judgment  If  the  defendant  falls  to 
appear  and  answer  at  the  time  and  place 
therein  fixed,  and  the  following  section  "that 
the  time  fixed  in  the  notice  must  be  not  less 
than  five  or  more  than  fifteen  days  from  the 
date."  The  Judgment  then  on  its  face  ap- 
pears to  have  been  Invalid.  Section  4682  of 
the  Code  provides  that:  ' 

"In  actions  in  which  an  attachment  is  sought, 
if  it  is  made  to  appear  by  affidavit  that  per- 
sonal service  cannot  be  had  on  the  defendant 
within  the  state,  the  justice,  upon  the  return 
day,  unless  the  defendant  appear,  shall  make 
an  order  fixing  tbe  day  for  the  trial,  not  leas 
than  sixty  days  thereafter,  and  requiring  no- 
tice to  be  given  by  any  constable  as  provided 
in  the  next  section." 

n»e  next  section  reads: 

"Upon  such  order  being  made,  at  least  sixty 
days'  notice  of  the  pendency  of  such  action 
shall  be  given  by  posting  up  written  or  printed 
notices  in  three  public  places  in  tbe  township 
where  the  action  was  commenced  which  Bball 
have  the  effect  of  the  service  by  publication 
in  the  district  conrt  and  tbe  justice  shall  pro- 
ceed to  hear  the  cause  upon  tbe  day  specmed 
for  that  purpose." 

There  was  no  showing  that  any  aflldavit 
such  as  contemplated  In  above  section  was 
ever  filed,  nor  that  an  order  for  publication 
based  thereon  was  ever  made.  No  reference 
is  made  to  either  In  tbe  Justice's  mtry.  Con- 
trary to  the  contention  of  appellant,  such  an 
order  should  be  In  writing,  and  the  filing  of 
the  necessary  affidavit  referred   to   therein. 
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See  Bristol  Savings  Bank  t.  Judd,  116  Iowa, 
26,  89  N.  W.  93. 

[2, 3]  Whether  on  proper  procedure  a  Jus- 
tice's entry  may  be  corrected  by  inserting 
BuCb  an  order  need  not  be  considered.  If 
the  attached  property  Is  disposed  of  by  this 
procedure  without  personal  notice,  it  is  im- 
portant that  the  record  shall  contain  enough 
to  indicate  that  the  statutory  requirements 
have  been  pursued  in  sequestering  the  de- 
fendant's property  to  the  payment  of  his 
debts.  It  is  too  well  settled  to  require  the 
citation  of  authority  that  the  requirement  of 
statutes  authorizing  constructive  service 
must  be  strictly  followed  and  literally  com- 
plied with.  The  filing  of  the  affidavit  then 
was  a  condition  precedent  to  "an  order  fixing 
the  day  for  the  trial"  and  the  service  of  no- 
tice by  publication  In  the  manner  directed. 
See  Prlestman  v.  Prlestman,  103  Iowa,  320, 
72  N.  W.  535.  Moreover,  there  was  no  proof 
of  the  service  of  such  notice  on  file  with  the 
justice,  and  we  are  satUfled  from  the  record 
that  the  statute  with  reference  to  service  of 
notice  by  posting  was  not  pursued  and  that 
the  entry  of  Judgment  was  without  Jurisdic- 
tion. 

[4,  S]  II.  Appellant  contends  that  the  evi- 
dence failed  to  establish  ownership  In  the 
plaintiff,  Carr.  The  finding  of  the  trial 
court,  as  the  action  was  at  law,  has  a  force 
of  a  verdict  of  the  Jury,  and  all  necessary 
was  that  the  evidence  be  sufficient  to  support 
such  finding.    Zagnalla  testified: 

That  King  &  Tomlinson  had  rented  the  build- 
ing to  the  Scandia  Supply  Company,  of  which 
W.  L.  Ehivis  appears  to  have  been  manager, 
and  that  Oarr  rented  the  pool  hall  from  the 
Scandia  Supply  Company;  that  he  had  been 
manager  of  the  pool  hall  for  four  years  prior 
to  the  time  the  jproperty  in  controversy  was 
levied  upon  by  virtue  of  attachment  sued  out 
of  justice  court.  "Q.  Do  you  know  who  owned 
this  property?  A.  Yes,  sir.  Q.  Who?"  Over 
objection  the  witness  answered:  "Ollie  Carr.  I 
know  Ollie  Carr  owned  this  property,  because  I 
was  with  him  when  he  bought  the  stock,  and 
helped  him  ship  it  up  there,  and  was  there  when 
he  put  the  stuff  in  the  building.  I  mean  by 
•tuff  the  same  property  I  described  awhile  ago. 

The  witness  testified  further  that  be  oi)er- 
ated  the  pool  hall  for  one-half  of  the  net 
profits.  There  was  no  evidence  tending  to 
show  that  the  property  had  subsequently 
been  disposed  of,  save  a  letter  from  Carr  to 
defendant's  attorneys  written  February  26th, 


in  which,  after  promising  payment  of  dif- 
ferent items,  he  added: 

"In  regard  to  selling  the  tables,  the  tables 
don't  belong  to  me,  and  have  not  for  over  two 
years.  So  I  don't  know  how  things  will  come 
out,  if  you  sell  another  party's  tables  to  i>ay  my 
debts.  However,  I  would  like  to  have  the  thing 
settled  at  once.  Ton  can  'phone  to  Boone,  Iowa, 
and  find  out  who  owns  the  tables  at  Scandia, 
Iowa.  If  I  could  get  word  from  my  agent  at 
Scandia,  it  would  not  take  long  to  fix  things 
up." 

What  is  here  said,  when  construed  In  con- 
nection with  his  evident  anxiety  to  settle  and 
pay  the  defendant's  claim,  certainly  casts 
soqie  doubt  upon  the  bona  fides  of  bis  asser- 
tions that  the  property  did  not  belong  to  him. 
His  ownership  of  the  property  would  be  pre- 
sumed to  continue  until  contrary  appears. 
Slgler  V.  Murphy,  107  Iowa,  128,  77  N.  W. 
Q77.  And  the  court  might  have  found,  from 
all  the  evidence,  that  plaintiff  continued  to 
be  the  owner  of  the  property  and  had  not 
disposed  of  It. 

[1, 7]  ni.  It  Is  contended,  however,  that 
the  Judgment  against  King  A  Tomlinson  was 
erroneous,  fen:  that  they  were  not  in  pos- 
session at  the  time  action  was  begun,  nor  at 
any  other  time.  Tbe  evidence  does  not  war- 
rant a  finding  to  the  contrary.  In  replevin, 
the  l83ue  is  as  to  who  was  entitled  to  the  pos- 
session of  the  property  when  the  action  was 
begun.  Campbell  v.  Williams,  39  Iowa,  646. 
"One  who  has  sold  the  property  of  another, 
and  Is  neither  in  possesion  of  It  nor  colluding 
with  assignee  as  to  keeping  possession,  can- 
not be  made  liable  in  an  action  of  replevin." 
Coffin  v.  O^hart,  18  Iowa,  256,  Woodling  v. 
Mitchell,  127  Iowa,  262,  103  N.  W.  IIB.  The 
evidence  falls  to  show  that  King  &  Tomlinson 
was  or  had  been  in  possession  of  the  prop- 
erty, or  was  concerned  in  the  possession  of 
Brown. 

[I]  Some  question  Is  raised  as  to  whether 
a  demand  was  made  for  the  poeeesBlon  of 
the  property  before  the  beginning  of  suit 
Such  a  demand  was  made,  though,  as  the 
possession  was  wrongful,  this  was  unneces- 
sary. 

We  readi  the  conclusion  that  the  Judg- 
ment against  Brown  should  be  affirmed,  and 
that  against  King  &  Tomlinson  and  the  mem- 
bers of  that  firm  reversed. 

PBKSTON,  C.  X,  and  EVANS  and  SAL- 
INGER, JJ.,  concur. 
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WHITE  ▼.  GRATBILL  et  al.     (No.  81090.) 
(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

1.  BAWK»xnTCT  «=>139(^)— Subjection  of 
Pbopebty— EjdcuTOBT  Contracts  to  Con- 
vey. 

Where  the  father  of  bankrupt  orally  agreed 
to  gire  land  to  him  at  the  time  when  the  fa- 
ther  decided  to  make  a  divisioii,  the  contract 
was  wholly  executory,  and  the  land  itself,  title 
to  which  was  still  in  the  grantor,  could  not  be 
(Qbjected  in  bankruptcy  by  the  creditors  before 
the  grantor  divided  it 

2.  EsTOPPn,  ^=996(1)— BmoFFXi,  in  Paib— 
Acts  or  Thibo  Pebson. 

No  estoppel  can  be  raised  against  the  land- 
o-n-ner  to  deny  that  his  land  has  been  granted 
to  others,  because  others  than  he  may  have  in- 
duced a  belitf  or  reliance  that  such  was  the 
case.  ' 

Appeal  from  District  CJourt,  Pottawattamie 
County ;  O.  D.  Wheeler,  Judge. 

Said  trustee  in  batikruptcy  sought  to  suN 
Ject  certain  alleged  property  of  certain  btnA- 
rapts.  The  trial  court  sustained  him  as  to 
ImproTcments  placed  upon  certain  lands,  and 
refused  to  establish  his  claim  upon  the  land 
on  which  the  Improvements  were  placed. 
Both  parties  have  appealed.    Affirmed. 

Killpack  &  Korthrop,  of  Coundl  Bluffs, 
and  H.  L.  Robertson,  of  Logan,  for  appellant 
J.  J.  Hess  and  Mayne  &  Green,  all  of  Ckjuncu 
Blaffs,  for  appellees. 

SAUNGHR,  3.  I.  The  cross-appeal  of  ap- 
pellees challenges  the  order  of  the  trial  court 
which  subjected  Said  improvements.  The 
argumont  Is  that  the  Improvements  In  ques- 
tion are  prima  fade  part  of  the  land,  and 
may  be  treated  as  personal  pr<^>erty  only 
upoo  a  clear  showing  of  a  contract  to  that 
effect  at  the  time  of  their  erection.  We  are 
of  oidnloa '  that  what  amounts  to  such  a 
contract  Is  quite  satisfactorily  shown  by  the 
evidence,  and  we  affirm  the  action  of  the 
trial  court  In  subjecting  said  Improvements 
as  aforesaid. 

[1]  II.  The  appellant  complains  that  the 
lands,  as  well  as  said  Improvements  thereon, 
wfere  not  so  subjected.  The  theory  advanced 
by  him  Is  that  an  agreement  had  between 
West  and  the  owner  of  the  land  makes  the 
land  Itself  the  property  of  West  The  fair 
effect  of  the  testimony  as  a  whole  Is  that 
GraybiU,  the  f&ther  of  Mrs.  West,  Induced 
the  Wests  to  move  upon  the  land  In  question 
and  to  make  said  Improvements  thereon,  but 
at  no  time  divested  himself  of  the  title  to  the 
land.  Tbe  utmost  that  may  be  claimed  Is 
that  the  Wests  were  told  to  Improve  the 
place  and  it  would  eventually  tall  to  Mrs. 
W^est;  that  this  was  an  arrangement  by  the 
father  attempting  to  keep  his  children  to- 
gether, to  give  them  the  benefit  of  the  land 
where  they  would  be  located,  and  to  keep 
them  together  '*untll  such  time  as  l  [the 
owner]  saw  fit  to  make  the  division."  The 
owner  adds,  "I  left  that  at  my  discretion." 
Appellees  contend  that  here  Is  a  gift  which  is 


ineffectual,  because  not  completed.  See  20 
Cyc.  U92;  OUver  v.  Perry,  131  Iowa,  654^ 
109  N.  W.  183. 

We  think  we  may  sustain  the  Judgment 
below,  without  holding  that  here  Is  a  mer« 
Incomplete  gift  It  may  be  conceded,  for  the 
sake  of  argument,  that  if  the  father  should 
finally  fall  to  make  a  transfer  of  said  land 
to  tills  daughter  she  would  have  some  remedy 
against  him,  if  she  sustain  any  loss  because 
of  placing  said  improvements  upon  the  land. 
But  that  does  not  transfer  the  title  and  make 
the  land  available  to  her  creditors.  At  the 
most,  there  Is  the  right  to  maintain  a  damage 
suit.  Seeing  these  Improvements  put  on  may 
work  some  sort  of  an  estoppel,  and  their  be- 
ing on  may  avoid  the  statute  on  trusts  and 
the  statute  of  frauds ;  but  that  all  this  may 
be  so  adds  nothing  to  the  agreement  which 
Vas,  so  far  as  conveying  the  title  was  con- 
cerned, that  such  transfer  should  be  ab- 
solutely at  discretion.  Sudi  promise  to  make 
deed  at  discretion  will  not  sustain  a  suit  for 
specific  performance.  An  agreement  that  im- 
provements'may  be  put  on  and  land  used, 
but  that  the  grantor  should  have  the  right  to 
determine  when,  if  ever,  he  would  convey. 
Is  but  the  agreement  that  It  Is,  and  its  (Szist- 
ence  is  not  the  equivalent  of  a  transfer  of 
the  title.  In  one  word,  a  broken  executory 
promise  to  convey  at  election  of  promisor 
does  not  transfer  the  title  as  to  creditors 
of  the  promisee.  See  Nlchots  v.  Eaton,  91 
U.  S.  Tie,  23  L.  Ed.  254. 

[I]  III.  Creditors  testified  that  they  loaned 
In  reliance  upon  their  belief  that  the  land 
would  be  transferred.  It  does  not  appear 
that  such  belief,  or  reliance  thereon,  was 
due  to  anything  said  or  done  by  the  owner  of 
the  land.  No  estoppel  can  be  raised  against 
him,  because  others  than  he  may  have  in- 
duced such  belief  or  reliance. 

Affirmed  <mi  both  appeals. 

PRB^TON,  a  J.,  and  LADD  and  EVANS. 
JJ.,  Goncar. 


MeCARTT  v.  McCARTY.    (Na  80445.) 
(Supreme  Court  of  Iowa.    Oct  25,  101&) 

1.  DivoBCK   $=365— Faui;i  or  Both  Pabties 

— KlOBT  TO  Decbee. 
Where  each  party  in  a  divorce  suit  is  at 
fault,  the  law  will  leave  them  as  it  finds  them. 

2.  Divorce  ^=>22S  —  Attobnet's  Fees  — 
Akount  of  ArrowANCK— Disc^etJon  of 
Coubt. 

It  was  not  an  abuse  of  discretion  to  allow 
$500  fees  to  plaintiff's  attorneys  in  an  unsuc- 
cessful divorce  suit,  more  than  30  dajrs  being 
given  to  the  preparati<«  and  trial  of  case. 

Weaver,  J.,  dissenting. 

Appeal  from  District  COurt,  Polk  County; 
W.  H.  McHenry,  Judge. 

Action  for  divorce  and  to  set  aside  an 
antenuptial  contract  The  trial  court  dis- 
missed the  i>etItlon,  and  plaintiff  appeals. 
Affirmed. 
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Carr,  Carr  &  ISvans,  of  Dee  Moines,  for 
aj^ellant.  L.  A.  Smyres  and  Dale  A  Hai^ 
viaon,  aU  of  Des  Moines,  for  appellee. 

PER  CURIAM.  Plaintiff  asked  a  divorce 
on  the  ground  of  cruel  and  inhuman  treat- 
ment, such  as  to  endanger  life,  and  prayed 
that  a  written  antenuptial  contract  entered 
into  with  her  husband  before  their  marriage 
be  canceled  and  set  aside  for  fraud  prac- 
ticed by  defendant  in  obtaining  the  same. 
The  allegations  of  the  petition  were  denied, 
and  upon  trial  to  the  court  a  decree  was  en- 
tered, dismissing  the  petition,  but  taxing  an 
attorney  fee  of  $500  against  the  defendant 
for  plalntUTs  attorneys.  Both  parties  ap- 
I>eal,  defendant's  appeal  being  bottomed  up- 
on the  claim  that  the  award  of  attorney 
fees  was  excessive.  The  questions  involved 
are  almost  wholly  of  fact,  the  law  of  the 
case  not  being  in  serious  dispute 

Defendant  baa  twice  been  married,  his 
first  wife  departing  this  life  some  time  be- 
fore his  marriage  to  plaintiff,  which  latter 
marriage  occurred  on  July  16,  1899.  Plain- 
tiff became  acquainted  with  defendant  about 
four  years  before  their  marriage,  and  for 
something  l\ke  two  years  before  the  death 
of  defendant's  first  wife  she  had  worked 
at  his  house.  At  that  time  defendant  was 
living  at  Jefferson,  bat  shortly  after  the 
death  of  his  first  wife  be  removed  to  Des 
Moines,  Iowa.  Thereafter  plaintiff  also 
came  to  Des  Moines,  and  after  they  bad  both 
taken  up  their  residence  at  Des  Moines  a 
courtship  began,  which  finally  ripened  into 
an  engagement,  which  soon  culminated  in  a 
marriage.  Defendant  was  something  like  22 
years  older  than  plaintiff ;  she  being  37  and 
defoidant  69  years  of  age.  Plaintiff  says 
that  they  never  lived  happily  together;  that 
defendant  began  nagging  her  within  a  week 
after  the  ceremony  was  performed.  Two 
children  were  born  unto  them,  both  boys, 
one  bom  June  4,  1900,  and  the  other  Janu- 
ary 15,  19&1.  The  parties  managed  to  live 
together  until  August  14,  1914,  when  plain- 
tiff, without  notice  to  d^endant,  took  ber 
leave  of  him  (defendant),  and  thereafter 
refused  to  resume  their  marriage  relations, 
except  upon  certain  conditions,  to  which  de- 
fendant would  not  assent  This  action  was 
commenced  S^tember  4,  1914. 

The  alleged  inhuman  conduct  consisted  of 
defendant's  requirement  (a)  that  plaintiff  do 
all  the  work  about  the  bouse,  the  house- 
keeping without  assistance,  although  she 
was  known  to  be. in  a  delicate  condition  of 
health;  (b)  that  defendant  refused  to  permit 
her  to  employ  competent  help,  and  refused 
her  money  for  that  purpose;  (c)  that  he  re- 
fused to  give  her  the  services  of  a  physldan 
and  nurse,  at  various  times  when  she  was 
ill  and  in  need  thereof;  (d)  that  he  constant- 
ly abused  her  by  fault-finding  and  with 
charges  of  extravagance,  constantly  nagged 
her,  called  her  a  fool  and  other  names  in  the 
presence  of  their  children,  encouraged  the 


children  in  being  disrespectful  to  ber,  and 
taught  them  to  call  ber  a  "crazy  old  fooL" 
This  is.  In  substance,  the  allegations  of  the 
petition.  It  will  be  observed  that  there  is 
no  claim  of  physical  violence,  and  none  is 
proved.  The  gravamen  of  the  charge  Is 
failure  to  provide  necessary  help  about  the 
house,  failure  to  furnish  medical  atteodance 
and  nurses,  "nagging  heir,"  teiaching  the 
children  to  disrespect  her,  and  encouraging 
them  in  disobedience  of  her.  The  testimony 
has  taken  a  wider  field,  and  involves  to 
some  extent  defendant's  personal  habits  as  to 
cleanliness  and  some  other  matters. 

Ait  the  outset  it  must  be  conceded  that  for 
several  years  these  parties  have  not  lived 
happily  together.  Diwarlty  In  age,  differ- 
ence in  tastes,  and  in  views  of  life,  have  had 
much  to  do  with  their  tronbles;  and  wide 
difference  of  opinion  regarding  the  training 
of  their  children  was  a  comstant  source  of 
trouble.  Due  perhaps  to  plalntiira  age, 
she  during  the  last  few  years  of  their  mar- 
ried life  became  nervous,  and  evidently  ex- 
perienced all  the  ills  incident  to  the  climac- 
teric period  of  her  life.  Defendant  was  not 
at  all  times  as  tolerant  as  he  should  have 
been,  and  he  doubtieas  is  not  entirely  blame- 
less. During  marriage  these  parties  have 
taken  many  trips  together.  They  went  to 
California  at  least  three  times,  to  Florida 
once,  to  Chicago  once,  to  Battle  Creek  Sani- 
tarium at  least  once,  and  to  Lake  Okoboji 
and  other  resorts.  Some  of  these  trips  were 
purely  for  pleasure,  but  some  of  them  were 
for  the  health,  either  of  plaintiff  or  one  of  the 
children.  It  is  claimed  that  on  some  of  these 
trips  defendant  refused  to  procure  a  physi- 
cian when  needed,  and  otherwise  failed  in  the 
performance  of  his  duties.  It  is  further 
claimed  that  be  failed  to  furnish  necessary 
and  proper  food  and  supplies,  or  to  furnish 
the  money  with  which  to  procure  them  and 
failed  to  give  plaintiff  the  necessary  assist- 
ance In  caring  for  their  house,  and  that  be 
complained  of  plalntlfTs  extravagance,  etc. 
Further,  it  is  said  that  he  was  filthy  In  bis 
habits,  in  that  he  «)at  tobacco  Juice  in  the 
hot  air  registers  and  upon  the  porches  of 
the  house;  and  it  is  also  charged  that  de- 
fendant refused  to  employ  the  necessary  as- 
sistance for  plaintiff  not  only  whMi  she  was 
well,  but  also  when  she  was  sick.  Lastly, 
it  is  claimed  that  be  advised  the  diUdren  to 
pay  no  attention  to  the  plaintiff  and  to  dis- 
regard her  wishes,  because  she  tna  Irre- 
q>onsible. 

[1]  Testimony  was  adduced  to  substantiate 
each  and  all  of  these  charges,  but  defendant 
denied  most  of  tbem,  and  also  presented  testi- 
mony tending  to  show  that,  whaterver  tfa^r 
differences,  plaintiff  was  largely  to  blame, 
because  she  generally  commenced  the  diffi- 
culties and  was  not  satisfied  with  anything 
he  did.  It  is  manifestly  impossible  wlttdn 
the  limits  of  an  opinion  to  take  up  eex3i  of 
these  charges,  and  analyze  the  testimony 
offered  by  either  side  In  support  or  In  refuta- 
tion thereof.    It  is  enough  to  say  that  after 
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reading  the  entire  record  we  are  satisfied 
that  plaintiff  has  not  shown  such  a  state  of 
facts  as  entitles  her  to  a  divorce  on  the 
grounds  alleged.  Neither  party  ha»  wholly 
performed  his  or  her  obligations  growing  out 
of  the  marital  relaUons;  and  neither  Is,  in 
our  opinion,  entitled  to  complain  of  the  other. 
Each  is  at  fault,  and  the  law  in  audi  cases 
leaves  it  as  it  finds  them,  In  the  hope  that 
upon  reflection  the  parties  may  realize  their 
own  folly,  and  each  endeavor  to  practice  that 
charity  and  forbearance  which  will  enable 
them,  not  only  to  resume  their  former  rela- 
tions, but  to  continue  therein  as  they  had 
hoped  to  do  when  they  entered  into  the  mar- 
riage contract  Their  dlflTerences  are  not 
such  as  that  they  cannot  be  overcome,  and 
their  duty,  not  only  to  themselves,  but  to 
their  children  and  to  the  state,  demands  that 
they  make  another  effort  to  live  together 
harmoniously. 

In  view  of  the  condnsion  reached  upon  this 
question,  we  deem  It  advisable  not  to  pass 
upon  the  validity  of  the  antenuptial  contract 
offered  In  evidence,  and  that  question  is  with- 
drawn from  the  adjudication. 

[2]  II.  Defendant's  appeal  simply  questions 
the  allowance  of  $500  to  plaintiffs  attorneys. 
Hor«  than  30  days  were  given  to  the  prepa- 
ration and  trial  of  the  case.  The  amount  in- 
volved was  large,  and  the  reputation  of  the 
parties  was  Involved.  The  amount  of  the 
allowance  was  largely  a  matter  of  discretion 
In  the  trial  court,  and  we  see  no  abuse  of 
that  discretion  In  allowing  .the  $500  and  tax- 
ing the  costs  to  the  defendant  On  both  ap- 
peals the  Judgment  must  be,  and  It  Is,  af- 
firmed and  modified.  Defendant  will  pay 
costs  In  this  court 

Affirmed. 

PBBSTON,  0.  J.,  and  lADD,  GAYNOR, 
SAr,INOER,  and  STEVENS,  JJ.,  concur. 
WEAVER,  J.,  dissents.  llVANS,  J.,  takes  no 
part. 

STATE  V.  DIMMITT.    (No.  31927.) 
(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

1.  CaniiKAi.  Law  <8=»795(1)— Instbuctionb— 
■StTBicrmNO  lNCLUDia>  Ovfbnses. 

It  i»  only  where  the  court  may  hold  as  a 
matter  of  law  that  the  o£Eense,  if  any,  was  the 
highest  possible  degree  of  the  offense,  that  in- 
dnded  offenses  need  not  be  submitted. 

2.  Cbiminai.  Law  *=»1175  —  Appeal  —  Oon- 
Ticnon   of  Lower  OrraNsa  —  Who  Mat 

CO)(PI.AIN.  ,   ,      ^,.   ^  . 

The  accused  cannot  complam  that  he  was 
convicted  of  a  lesser  offense  than  that  warrant- 
ed by  the  evidence,  on  the  theory  that  he  was 
ather  fuilty  of  the  greater  offense  or  innocent 
of  any. 

3.  Cmminai.  Law  €=»1150(4)— Review— Obed- 
IBIUTT  OT  Witnesses. 

In  prosecution  for  murder,  creaibUity  ol 
witnesses  was  for  the  jory. 

4.  CauaiiAi,  Law  «=»680(1),  683(4)  —  Intbo- 
oucnoN  or  Evidence — Rebuttal. 

In  prosecution  for  murder,  where  accused 
daimed  alibi,  tJie  state  in  rebuttal  could  ask 


street  car  conductor  what  time,  with  reference 
to  the  hour  of  the  murder,  accused  boarded 
his  car;  and  the  mere  order  and  time  of  receiv- 
ing testimony  is  largely  within  the  trial  court's 
discretion. 

5.  CBniiHAi.  Law  «b9U30(2)  —  Appkal  akd 
Ebbob. 

Wliere  the  only  assignment  of  error  rehed 
on  is  that  "the  court  erred  in  giving  each  and 
every  instruction  to  the  jury,"  and  there  is  no 
brief  point,  a  review  of  the  inatroctions  is  not 
required. 

6.  Cbiminal  Law  «=3939(1)  —  New  Trial  — 
Grounds— Newlt  Discovered   Evidence— 

DlLIOENCE. 

In  a  prosecution  for  murder,  accused  could 
not  have  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  in  the  absence  of  any  claim 
of  reason  for  the  nonproduction  of  the  witness, 
or  that  defendant  used  any  diligence. 

Appeal  from  District  Court,  Polk  County; 
Charles  Hntchhison,    Judge. 

Indictment  charging  murder  In  the  first 
degree.  Conviction  of  murder  in  the  second 
degree.     Defendant  appeals.     Affirmed. 

J.  B.  Bush  and  J.  F.  Conrad,  both  of  Dea 
Moimes,  for  appellant  H.  M.  Havner,  Atty.  , 
6en.,  F.  C.  Davidson,  Asst  Atty.  Gen.,  and 
Ward  C.  Henry,  Artijur  T.  Wallace,  Arthur 
O.  Rlppey,  and  Louis  B.  Cohen,  all  of  Des 
Moines,  for  the  State. 

SALINGER,  J.  I.  The  testimony  of  quite 
a  large  number  of  witnesses  was  addressed  to 
an  alibi.  Som^  of  these  are  discredited.  ITie 
testimony  of  others  is  loose  as  to  time.  Take 
the  evldoioe  as  a  whole,  and  we  cannot  say 
it  was  so  conduslTely  made  to  appear  that 
defendant  could  not  have  committed  the 
crime  with  which  he  Is  charged  that  we  can 
Interfere  with  the  verdict  on  the  ground  that 
an  alibi  was  establtdted. 

[1, 2]  IL  It  Is  made  out  beyond  all  ques- 
tion that  one  Chrislnger  was  murdered  by 
some  one,  and  that  he  came  to  his  death 
through  a  crushing  blow  upon  the  head, 
struck  with  some  Wunt,  heavy  Instrument. 
A  bloody  hammer  was  found  near  blra,  and 
beyond  all  doubt  Is  the  lethal  Instrument 
It  Is  urgently  Insisted  that  the  verdict  find- 
ing defendant  guilty  of  this  crime  is  not 
sustained  by  the  evidence.  This  contentlpn 
takes  two  forms.  One  of  them  la  that  there 
Is  no  evidence  to  sustain  the  verdict  of  mur- 
der in  the  second  degree,  because  under  the 
evidence  the  crime  could  be  found  to  be  noth- 
ing below  murder  in  the  first  degree.  It  is 
only  where  the  court  may  hold  as  matter  of 
law  that  If  any  wrong  was  done  the  highest 
offense  cliarged  was  committed  that  Included 
offenses  need  not  be  submitted.  In  other 
words,  the  exdusion  of  an  Included  offense 
is,  in  a  sense,  a  direction  for  defendant; 
wherefore  It  is  proper  to  exclude  the  offense 
only  if  It  be  proper  to  direct  a  verdict  of  ac- 
quittal, were  defendant  charged  with  the 
higher  offense  alone.  If  there  is  room  for 
reasonable  difference  of  opinion  whether  the 
highest  offense  charged  was  committed,  the 
defendant  cannot  make  the  point  that  it  was 
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error  to  convict  Mm  of  the  lower.  In  such 
case  his  complaint  amounts  to  a  dalm  that 
by  possibility  the  jury  dealt  too  leniently 
with  him,  and,  of  course,  that  does  not  lie 
In  his  mouth.  State  ▼.  Brooks  (Iowa)  166 
N.  W.  194.  In  this  case  the  condition  of 
proof  makes  it  fairly  a  Jury  question  wheth- 
er the  highest  or  some  lower  offense  should 
be  convicted  for. 

[3]  ^e  second  argun^ent  is  that  the  evi- 
dence is  not  sufficient  to  prove  that  defendant 
is  the  person  who  killed  Chrisinger.  On 
analysis  it  is  not  claimed  that  there  Is  no 
testimony  showing  defendant's  guUt,  but  that 
the  testimony  Is  utterly  Insufficient,  if  that 
of  two  witnesses  who  were  accomplices  he, 
ns  it  should  be,  excluded.  We  have  to  say 
that  there  was  enough  corroboration  to  send 
the  corroboration  of  these  two  witnesses  to 
the  Jury.  That  is  so  clearly  true  that  it 
would  serve  no  useful  purpose  to  set  out  the 
corroborating  matter.  Indeed,  there  is  one 
witness  who  is  not  an  accomplice,  and  who 
comes  near  to  saying  the  equivalent  of  hav- 
ing actually  seen  defendant  perpetrate  the 
deadly  assault.  At  any  rate,  if  the  Jury 
might  believe  this  witness,  she  testifies  to 
enough,  so  that  no  one  will  claim  that  there  is 
not  sufficient  corroboration.  It  is  true  there 
Is  testimony  that  tends  to  Impeach  this  one 
witness,  but  her  credibility  was  for  the  Jury. 

[4]  III.  One  witness,  a  street  car  con- 
ductor, was  asked  on  rebuttal  when,  with 
reference  to  the  time  Chrisinger  was  mur- 
dered, the  defendant  boarded  his  car.  It 
was  objected  that  this  was  evidence  in  chief, 
and  not  permissible  as  rebuttal.  The  objec- 
tion was  overruled,  and  that  ruling  Is  now 
complained  of.  This  was  testimony  tending 
to  meet  the  alibi  attempted  for  the  defendant, 
and  la  therefore  clearly  rebuttal.  If  It  were 
not,  the  mere  order  and  time  of  receiving 
testimony  is  very  largely  in  the  discretion  of 
the  trial  Judge,  and  we  cannot  say  that  sudi 
discretion  was  abused  here. 

[B]  IV.  The  only  "error  relied  on  for  re- 
versal" concerning  the  giving  of  instruction 
is:   "The   court   erred   in   giving  each  and 


every  instruction  to  the  Jury."  There  Is  no 
brief  point  in  this  state  of  the  record,  we 
are  not  called  upon  to  review  the  instruc- 
tions. In  principle.  State  v.  Barr,  123  Iowa, 
139,  98  N.  W.  695,  is  our  Justification  for  re- 
fusing such  consideration  here. 

"V.  Something  which  amounts  to  no  more 
than  the  old-fashioned  assignment  of  errors 
attacks  the  verdict.  The  statement  Is  that 
the  verdict  was  contrary  to  Instruction  No. 
10.  That  Instruction  is  a  correct  deflnitiOD 
of  what  constitutes  an  accomplice,  and  of 
what  corroboration  Is  required  to  make  the 
testimony  of  one  admissible.  Tlie  claim  that 
the  verdict  conflicts  with  this  Instruction  Is 
another  way  of  stating  that  the  evidence 
will  not  sustain  the  verdict.  If  the  testimony 
of  the  accomplices  be  excluded.  This  point 
we  have  already  disposed  of. 

[(]  TI.  The  defendant  filed  a  motion  for 
new  trial  and  in  arrest  oC  judgment  One 
ground  of  the  motion  was  newly  discovered 
evidence,  as  .shovm  by  the  .affidavit  of  one 
Stanton,  attached  to  the  motion  as  part 
thereof.  We  will  assume,  f<w  the  purposes  of 
statement,  that  said  affidavit  discloses  that 
Stanton  could  give  Important  testimony  for 
the  defense.  But  there  is  nowhere  the  slight- 
est showing  why  Stanton  was  not  made  a 
witnesB,  or  that  he  could  not  have  been  made 
one.  There  is  not  so  much  aa  a  claim  that 
there  is  a  reason  for  his  nonproduction,  or 
that  the  defendant  used  any  diligence  to 
procure  his  testimony.  Moreover,  the  brief 
for  the  appellant  does  not  as  much  as  have 
an  error  point,  to  say  nothbig  of  a  brief 
point,  on  the  matter.  The  brief,  in  one 
"error  relied  on  for  reversal,"  merely  sets 
out  that  the  defendant  asks  a  new  trial  be- 
cause of  newly  discovered  evidence,  as  shown 
by  the  affidavit  of  Stanton,  and  then  sets 
out  the  affidavit  Moreover,  the  ground  urg- 
ed ia  not  available  in  a  criminal  prosecution. 

We  find  no  error,  and  the  Judgment  be- 
low stands  affirmed. 

PBDSTON,  a  J.,  and  LAOD  and  EVANS. 
JJ.,  concur. 
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FRIBABOER  T.  BOGET  et  al.     (No.  32250.) 
(Supreme  Court  of  low*.    Oct.  25,  1918.) 

1.  LiBKI.  AWD  SUUTDEB  <8=>77  —  Oo.NSFIBAOT 

TO  CoKMiT  SI.A.NDER— Evidence. 
Hiere  can  be  no  recovery  for  joint  dander, 
in  the  aB«ence  of  evidence  of  a  conspiracy. 

2.  LlBBL    ABD    8IANDKB    «5»7(16)— SLANDER- 
OUS Staibmentb— Imfdtation  or  Lack  or 

VlBTtJ*. 

A  statement  by  a  defendant  resatding  pudn- 
tifF,  who  was  an  unmarried  lady  and  the  teacher 
of  a  Tillace  school,  made  to  his  son  in  the  hear- 
ing of  others,  and  repeated  by  them  upon  see- 
ins  bei*  board  a  train  in  company  with  a  reput- 
ed suitor,  that  the  son  was  gomg  to  lose  bia 
school-teacher,  was  not  slanderous,  or  capable 
of  being  construed  to  impute  want  of  virtue. 

Appeal  from  District  Court,  Poweshiek 
County,    Henry  Sllwold,  Judge. 

Action  for  damages  for  conspiracy  to  com- 
mit slander.  There  was  a  directed  verdict 
for  tbe  defendant,  and  the  plaintUT  appeals. 
Affirmed. 

Tbomas  J.  Bray,  of  Oskaloosa,  for  ap- 
pellant. Beynolds  &  Heltsman  and  McCoy 
t  McCoy,  all  of  Oskalooea,  and  J.  W.  Carr, 
of  Montezuma,  for  appellees. 

ETANS,  J.  [1]  llie  petition  was  In  one 
coont.  Tbe  gravamen  of  the  charge  therein 
was  conspiracy  to  commit  slander.  It  was 
also  alleged  thereia  that,  pursuant  to  the 
conspiracy,  one  of  the  defendants  did  slan- 
der tbe  plaintur.  The  one  ground  relied  on 
for  reversal  by  the  appellant  is  error  In  sus- 
taining the  defendant's  motion  for  a.  di- 
rected verdict.  This  motion  contained  11 
gronnds.  These  are  not  dealt  with  seriatim 
in  appellant's  brief.  The  first  ground  of  su(A 
motion  was  that  there  was  no  evidence  of  a 
conspiracy.  We  have  read  the  record  care- 
fully, and  fall  to  find  therein  any  evidence 
of  sodi  conspiracy.  Without  conspiracy, 
there  coold  be  no  joint  slander.  Yocum  v. 
Busted,  167  N.  W.  663. 

[2]  II.  We  are  advised  In  the  briefs  that 
the  trial  court  also  held  that  tbe  words  prov- 
ed did  not  constitute  slander.  The  plaintiff 
was  an  unmarried  lady  and  was  the  teacher 
of  tbe  Tillage  school.  If  there  were  any- 
thing in  tbe  words  charged  as  having  been 
uttered  which  could  be  said  to  reflect  upon 
her  good  character  In  any  degree,  we  should 
be  sensitive  against  putting  any  obstacle  in 
the  way  of  her  vindication.  Our  reading  of 
tbe  evidence  compels  us  to  say  with  the 
trial  court  that  there  was  nothing  in  the 
words  used  or  in  the  circumstances  under 
which  they  were  used  tbat  could  be  so  re- 
garded. The  record  Indicates  that  village 
gossips  regarded  one  Taylor  as  a  suitor  of 
the  plaintiff.  "She  was  Joked  about  Asbury 
Taylor,  and  Ari)ury  was  joked  about  her." 
Later  the  same  gossips  discovered  that  John 
Ford  was  a  rlvad  anltor.  One  of  them  tes- 
tified: 


"I  heard  a  few  days  before  that  Mr<  Ford 
was  kind  of  sweet  on  the  schoolma'am.  The 
ooly  thing  I  noticed  was  that  he  visited  with 
her  a  time  or  two  across  from  my  office." 

It  appears  that  on  a  May  morning  a  num- 
ber of  the  villagers  were  congregated  at  the 
depot  a,walting  the  arrival  of  a  train  for 
Grinnell.  Among  the  persons  so  congregated 
were  the  plaintiff  and  John  Ford.  Many,  If 
not  all,  of  the  persons  so  congregated,  in- 
cluding the  plaintiff  and  John  Ford,  boarded 
the  train  upon  its  arrlvaL  The  alleged  slan- 
der had  its  beginning  upon  this  depot  plat- 
form.   Leo  Davis  testified:  ' 

"On  the  morning  of  Bfay  6th,  before  that 
train  went  north,  I  was  at  the  station  and  saw 
the  defendants  Beget,  Lnnn,  and  Hasley  there. 
They  were  standing  on  the  platform  at  the 
south  end,  and  they  were  laughing  and  talking. 
I  heard  Mr.  Boget  say  to  his  son  that  it  looked 
like  he  was  going  to  lose  his  school-teacher. 
Miss  Frybarger  was  there  at  the  station.  Mr. 
Lunn  and  Mr.  Hasley  got  on  the  train  before  it 
puUed  out  that  morning.  I  did  not  see  them 
get  off.  I  saw  Hasley  and  Boget  in  Bogef  s 
yard  after  the  10  train  came  back,  and  about 
naif  past  lO.  This  was  in  the  north  part  of 
town;  in  the  residence  part,  there  at  Mr. 
Boget's  bouse.  Mr.  Hasley  lived  across  the 
tracks  west  of  town,  and  about  four  blocks 
from  Mr.  Boget's  house.  They  were  standing 
on  the  south  side  of  the  house,  and  I  was  across 
the  street,  going  home  to  dinner.  Mr.  Boget 
said  them  folks  went  west  on  the  train.  He 
was  speaking  to  me.  He  hollered  it  across  the 
street  to  me.    •    •    • " 

Cross-examination:  "All  that  I  heard  them 
say  was  with  reference  to  Miss  Frybarger  and 
John  Ford.  They  did  not  mention  John  Ford's 
name.  Mr.  Boget  said  to  his  son,  it  looked  like 
he  was  going  to  lose  his  school-teacher.  His 
son  was  attending  school,  and  Miss  Frybarger 
got  on  the  train,  and  Mr.  Ford  got  on  the  train. 
That  was  all  Boget  said.  I  didn't  hear  Hasley 
and  Lunn  say  anything.  That  is  all  I  heard 
them  say.  I  didn't  hear  Boget  apeak  tb  either 
Lunn  or  Hasley  with  reference  to  ansrthing  else, 
and  he  did  not  address  them  when  he  said  his 
son  was  about  to  lose  his  teacher.  The  term  of 
school  had  not  expired  at  that  time.  She  was 
still  teaching  in  Searsboro.  Miss  Frybarger 
and  John  Ford  were  standing  in  front  of  the 
depot  when  I  saw  them.  They  were  conversing. 
They  were  standing  there  in  one  place  when  I 
saw  them,  and  continued  to  converse  together 
until  the  train  pulled  in,  and  both  of  them  got 
on  the  train,  and  the  train  went  north  towards 
Grinnell." 

Ed.  Davis  testified: 

"Had  a  conversation  with  Lon  Boget  on  May 
6,  1917,  in  Searsboro,  about  half  past  4  in  the 
afternoon,  at  the  crossing  between  the  garage 
and  the  telephone  office.  Mr.  Boget  and  Asbury 
Taylor  were  oresent.  I  was  coming  up  after 
my  mail,  and  he  and  Mr.  Taylor  were  standing 
on  tbe  crossing,  and  Mr.  Boget  called  me  over. 
After  I  went  over,  he  told  me  that  Mr.  Ford 
and  Miss  Frybarger  had  been  to  Grinnell  to 
the  hotel,  and  went  over  to  Des  Moines  to- 
gether. He  said  that  John  had  got  on  the  Rock 
Island  around  on  the  sooth  side  of  the  train-, 
took  the  south  side  to  get  on,  instead  of  get- 
ting on  at  the  depot;  that  he  went  around  on 
the  south  side  to  get  on.  That  was  the  Rock 
Island  going  west  to  Des  Moines  out  of  Grin- 
neU.  I  think  he  said  they  went  together  to  the 
Monroe  Hotel  In  GrhmeU.    ♦    •    •  " 

Cross-examination:  "I  have  lived  in  Sears- 
boro eight  years.  The  talk  I  had  with  Mr. 
Boget  was  m  the  presence  of  Asbury  Taylor. 
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He  talked  at  the  same  time,  and  took  part  in 
the  conversation.  I  don't  remember  what  I 
said,  or  what  Taylor  said.  We  were  all  joking 
about  it  more  or  less.  We  were  joking  Asbury 
Taylor.  Mise  Prybarger  baa  been  boarding 
down  at  my  hotel,  and  Mr.  Taylor  has  been 
boarding  there.  She  was  joked  about  Asbury 
Taylor,  and  Asbury  was  joked  about  her.  We 
all  joked  together  about  Asbury  losing  his 
sweetheart,  the  schoolma'am.  I  talked  with 
you  in  Searsboro  a  few  days  ago,  and  told  you 
that  we  all  ioked  about  it,  and  that  I  took  it 
as  a  joke.    At  that  time  I  took  it  as  a  joke." 

This  witness  testified  alsp  as  follows: 

"Q.  Prom  what  Mr.  Boget  said  to  you  at  that 

time,  what  did  you  understand  him  to  mean? 

A.  Well,  I  would  take  it  they  were  going  over 

to   Des   Moines   tor   some   immoral    purpose; 

something  like  that," 

Tbls  latter  question  and  answer  of  this 
witness  was  the  only  evidence  in  the  record 
bearing  upon  tfye  defamatory  character  of 
the  words  used!  The  drcnmstance  of  the 
utterance  by  Boget,  as  testified  to  by  this 
same  witness,  was:  "We  were  Joking  As- 
bury Taylor  •  •  •  about  losing  his  sweet- 
heart." Manifestly  the  conduct  of  these 
men  was  trifling,  and  perhaps  silly.  Gossip 
la  usually  so.  Considering  the  words  used 
by  Boget  In  tbelr  ordinary  and  usual  sense, 
there  was  nothing  in  them  which  could  be 
construed  to  Impute  want  of  virtue  either 
to  the  plaintiff  or  to  Ford.  Putting  the  same 
words  into  the  circumstances  under  wblcb 
they  were  uttered,  they  repel  any  Implica- 
tion of  Immorality  or  unchastlty.  Giving 
them  full  credence,  the  most  that  can  be 
said  Is  that  they  describe  the  awkward 
courtship  of  a  would-be  rival  suitor.  They 
furnish  no  basis  whatever  for  the  implica- 
tion of  unchastlty,  which  the  witness  Davis 
claims  to  have  received  therefrom.  Such 
Implication  is  contradicted  by  his  own  testi- 
mony in  its  entirety.  Other  witnesses  tes- 
tified for  the  plaintiff  to  substantially  the 
same  language  under  similar  circumstances, 
and  none  of  them  perceived  any  Implication 
against  the  plaintiff's  moral  character  or 
reputation.  Bowen,  one  of  plaintiff's  wit- 
nesses, testified  as  foUows: 

"Mr.  Boget  asked  me  if  I  had  seen  John  Ford 
and  the  school-ma'am  cutting  up  down  at  the 
depot  that  morning,  and  if  I  saw  who  was  at 
the  depot,  and  I  told  him,  'No.'  I  asked  who 
was  there,  and  he  said  Mr.  Ford  and  the  school- 
ma'am;  and  I  asked,  'What  was  the  matter?' 
and  he  said  they  was  fooling  around,  cutting  up 
like  a  couple  of  kids;  and  I  said,  'Where  did 
they  go?'  and  he  said  they  went  to  Grinnell. 
He  said  some  other  men  went  up  to  Grinnell 
that  morning,  and  that  they  would  kind  of  keep 
an  eye  on  them,  and  Just  see  how  they  acted 
there.  He  did  not  say  who  those  other  men 
were,  nor  how  many;  did  not  say  anything 
about  soro'ebody  coming  back  on  the  train.  I 
understood  him  to  mean  that  there  was  simply 
a  friendly  relation  between  them— nothing  un- 
chaste." 

We  think  the  trial  court  correctly  ruled 
that  no'  defamatory  words  bad  been  said 
or  Intended  by  B6get.  No  evidence  of  slan- 
der was  offered  as  against  the  other  de- 
fendants. 


The  order  of  the  district  court  Is  therefore 
affirmed. 

PRESTON,  C.  J.,  and  LADD  and  SALIN- 
GEK,  JJ.,  concur: 


MDMM  V.  HOLST.     (No.  32284.) 

(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

Watkrs  and  Wateb  Cottbses  «=3ll9(5) — Sur- 
face Water — Obstbuction. 
Although  defendant,  adjoining  landowner, 
constructed  a  ditch  upon  partition  line  which 
under  ordinarr  conditions  of  rainfall  wag  suffi- 
cient, he  coula  not,  on  theory  that  ditch  wag  a 
benefit  to  plaintiff,  construct  a  levee,  which  in 
case  of  unusual  rainfall  and  freshets  would 
cause  water  to  accumulate  on  plaintiff's  laud. 

Appeal  from  District  Court;  Scott  County ; 
Wm.  Theophllus,  Judge. 

Suit  In  equity  to  enjoin  the  defendant  from 
maintaining  a  dike  or  leve&  This  dike  ob- 
structed the  fiow  of  water  from  plaintiff's 
land.  Upon  trial  had,  there  was  a  decree 
for  the  plaintiff.  The  defendant  has  appeal- 
ed.    Affirmed. 

Carroll  Bros.,  of  Davenport,  for  appellant 
Ruymann  ft  Buymann,  of  Davenport,  for  ap- 
p^lee. 

EVANS,  J.  Plaintiff  and  defendant  own 
adolnlng  farms.  The  partition  line  between 
them  runs  north  and  south;  the  plaintiff's 
farm  lying  to  the  west,  and  the  defendant's 
to  the  east.  This  partition  line  Is  travers- 
ed by  a  swale  or  natural  water  course.  The 
flow  of  the  water  upon  tbls  land  Is  north- 
easterly and  northerly.  Near  this  line  the 
surface  elevation  of  defendant's  land  is  some- 
what lower  than  that  of  the  plaintiff.  Tbls 
is  particularly  so  as  to  a  pond,  which  lies 
partly  on  both  sides  of  the  line,  but  mostly 
upon  the  east  side  thereof.  In  1915  the  de- 
fendant constructed  a  ditch  upon  the  parti- 
tion line,  which  was  calculated  to  carry  the 
water  northward  approximately  along  Its- 
natural  course.  Under  ordinary  conditions 
of  rainfall  this  is  the  effect  of  the  ditch  thus 
constructed,  although  the  current  of  the 
stream  Is  very  slow,  because  of  the  nearly 
level  character  of  the  natural  surface.  In 
connection  with  the  construction  of  said 
ditch,  the  defendant  used  the  dirt  for  the 
construction  of  a  levee  on  the  east  side  of  the 
ditch.  This  levee  was  made  2  or  3  feet  In 
hel^t  and  extended  for  a  distance  ot  about 
40  rods. 

The  general  contention  of  the  defendant  Is 
that  the  ditch  thus  dug  by  him  was  effective 
in  taking  off  the  water,  and  was  thereby  such 
a  benefit  to  the  plaintiff  as  to  preclude  htm 
from  complaining  of  the  levee.  The  real 
purpose  of  the  levee  Is  to  prevent  overflow 
upon  the  defendant's  lower  land  as  a 'result 
of  unusual  rainfall  and  freshets.  Defend- 
ant's controlling  Idea  Is  that  under  such  cir- 
cumstances the  presence  of  his  levee  will 
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force  the  water  Oarotigh  the  ditch  and  th«te> 
by  accomplish  Us  discharge  down  the  coarsfe 
The  trouble  with  the  Ideft  la  that  the  leree, 
which  Is  effective  to  hold  back  the  overflow 
trom  the  defendant's  land,  necessarily  holds 
it  back  upon  the  plnlntilTs  land.  In  so  far 
as  the  capacity  of  the  ditch  is  sufficient  to 
carry  off  the  flow  ot  water,  both  parties  are 
entitled  to  the  lienefit  of  it.  But  the  defend- 
ant is  itot  entitled  for  that  reason  to  erect 
boriiers  against  the  surplus  water,  which 
protect  him  only  by  accumulating  the  same 
upon  the  plaintUI's  land. 

The  decree  entered  by  the  trial  oouxt  Is 
fully  sopported  by  the  evidence.  It  is  ac- 
cordingly affirmed. 

PRESTON,  C.  J.,  and  LADD  and  SALIN- 
OEB,  JJ.,  concur. 


VAN  SICKLB  V.  DOOLXTTUEL    (No.  S2278.) 
(Supreme  Court  of  Iowa.     Oct.  25,  1918.) 

1.  SviDBHCB   «3>53e  —  Orafions  —  Admis- 

8IBIUTT— IfAXfBACnCK. 

In  action  against  homeopathic  physician  foe 
alleged  malpractice,  an  allopathic  physician 
should  not  have  been  allowed  to  say  that  the 
patient  should  have  had  some  medicine  pro- 
ducing phyBiological  effect. 

2.  phtstcians  ahd  suboeons      ®=>14(2)  — 
School  of  Mkdicinb— Pkesvhptions. 

In  calling  a  physician  one  is  presumed  to 
dect  that  tbe  treatment  shall  be  according  to 
the  school  to  which  tbe  physician  belongs,  and 
his  care  cannot  be  measured  by  the  sort  of 
treatment  a  physician  of  another  school  would 
have  given. 

3.  BvTDKRcc   «s>SO$— OPimoNS— Skhx  Em- 

PLOYED— QCBSnONS   FOB   JuBT. 

In  an  action  for  alleged  malpractice  of  phy- 
sician, it  is  for  the  jury,  and  not  a  medical 
witness,  to  say  wl^ether  defendant  employed 
the  degree  of  udll  ordinarily  exercised  by  phy- 
(icians  in  that  locality. 

4.  BvinsNCE  «=b508  —  BxFBBTS  —  Acnons 

FOB   MALPKAOTICE. 

In  action  against  homeopathic  physician 
for  alleged  malpractice,  an  allopathic  physician 
could  testify  what  the  customary  treatment  in 
sudi  cases  in  that  locality  was,  fauV  could  not 
make  comparison  with  the  treatmoit  given  by 
defendant ;   this  bring  a  question  for  the  jury. 

5.  Physicians  and  Suboeons   €=9l8(7}— Ac- 
tions     FOB     MALPBACnCB— BVIDENfE— AD- 

lasBiBn-rrr. 
In  action  for  physician's  alleged  malpractice 
in  failing  to  administer  the  proper  medicine  or 
give  proper  care,  the  fact  that  he  did  not  at- 
tend the  child  regularly,  though  not  alone  suf- 
ficient to  sustain  recovery,  could  be  considered 
on  tbe  issue  of  physician's  negligence. 

Ai^>eal  from  District  (Tonrt,  Sioux  County ; 
\ym.  Hutchinson,  Judge. 

Action  for  damages  consequent  on  alleged 
malpractice  resulted  in  judgment  tot  plain- 
tur.     Defendant  appeals.     Reversed. 

Snell  &  Randall  and  CL  B.  Gantt,  all  of 
Baward^i,  for  appellant.  C.  A.  Plank,  of 
Bawarden,  tod  Shull,  Gill,  Sammla  &  Still- 
well,  of  Sioux  City,  for  appellee. 


LADD,  J.  Marjorle  Van  Sickle  died  Sep- 
tember 20, 1911,  at  the  age  of  nine  years  and 
some  -moQths.  The  defendant  attended  her 
as  a  physldan  during  her  last  sickness.  The 
petition  alleged  that  he  tailed  to  exercise  or- 
dinary care  and  skill  in  effecting  a  cure  for 
the  aliment  with  which  tbe  child  was  afflict- 
ed, in  that  (1)  he  neglected  to  visit  her  with 
such  frequency  as  her  condltou  demanded 
and  did  not  respond  with  promptness  when 
called,  (2)  failed  to  exerc^e  ordiaary  care 
and  skill  in  treating  the  patient  for  such 
ailment,  and  (3)  omitted  to  administer  prop- 
er medicines  and  skillful  treatment,  and  neg- 
lected to  do  anything  for  her  relief  and 
cure  when  it  became  apparent  that  she  was 
in  a  dangerous  and  precarious  condition. 

¥he  facts  appear  in  the  opiitlon  on  tbe 
former  appeal  and  need  not  be  repeated. 
173  Iowa,  727,  1B5  N.  W.  1007.  The  defend- 
ant belonged  to  the  homeopathic  school  of 
medicine,  and  tbe  treatment  ^ven  the  child 
must  be  measured  by  tbe  rules  and  require- 
ments of  practitioners  In  that  school. 

As  was  iminted  out  on  the  former  appeal, 
homeopathy  and  allopathy  do  not  much  dif- 
fer in  matters  relating  to  anatomy,  physiol- 
ogy, chemistry,  pathology,  surgery,  and  ob- 
stetrics. In  materia  medlca,  therapeutics, 
and  the  principles  and  practice  of  medicine, 
the  schools  differ,  and  somewhat  radically  in 
medicines  and  the  methods  of  using  or  ad- 
ministering them, 

Several  errors  are  assigned,  but  only  rul- 
ings on  the  admissibility  of  evidence  need  be 
reviewed. 

1.  E.  W.  Mela,  a  regularly  licensed  physi- 
cian of  the  aIloi»thic  school  of  17  years'  ex- 
perience, after  testifying  that  a  preparation 
composed  of  one  part  of  aconite  and  999 
parts  of  alcohol  and  water  and  one  part  of 
gelsemium  diluted  to  the  same  degree,  given 
In  doses  of  from  four  to  seven  drops  at  in- 
tervals of  one-half  hour  to  an  hour  and  one- 
half  to  a  child  nine  years  old,  as'  these  were 
administered,  would  not  have  any  physiologi- 
cal effect,  and  that  bryonla  diluted  to  one 
part  of  bryonla  to  999  parts  of  alcohol  and  wa- 
ter In  doses  from  4  to  6  drops  In  a  teaspoon 
of  water  and  given  every  hour  or  two,  as 
these  were  administered,  would  not  have  tiaj 
effect  on  a  child  nine  years  old.  In  a  hypo- 
thetical question  the  history  of  the  case  was 
then  recited,  and  the  doctor  was  asked, 
"Should  the  child  have  been  given  medicine 
that  would  have  had  some  physiological  ef- 
fect on  her  body?"  This  was  objected  to  on 
the  ground,  among  others,  that  the  witness 
had  not  shown  himself  qoatlfled  to  express 
an  opinion  concerning  bomeot)athlc  treat- 
ment or  whether  a  physiologleal  result  was 
sought  The  objection  was  overruled,  and 
the  doctor  answered,  "Well,  of  course,  I 
don't  know  the  exact  way,  the  homeopathic 
way,  of  the  treatment."  The  question  was 
restated,  and  he  answered,  "Yes,  sir." 
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[1,  i]  The  objection  sbould  have  been  sus- 
tained. The  physician  merely  gave  his  opin- 
ion as  to  what  treatment  shonld  have  been 
given  according  to  the  allopathic  school  of 
medldne.  Notwithstanding  his  expressed  Ig- 
norance of  the  homeopathic  way,  he  was  al- 
lowed to  answer.  The  error  Is  the  more  ap- 
parent from  the  testimony  of  defendant  and 
Dr.  Hanchette,  a  physician  ef  the  homeo- 
pathic school  of  28  years'  experience.  The 
latter  testified  that  homeopathlsts  treated, 
not  diseases,  but  for  c(mdltlons  or  symptoms 
of  diseases  r  that  their  system  was  to  ad- 
minister small  doses  that  would  never  pro- 
duce physiological  effect;  that  they  take  the 
totality  of  symptoms  and  treat  the  symptoms 
In  a  disease.  In  calling  a  physician,  a  per> 
son  Is  presumed  to  elect  that  the  treatment 
shall  be  according  to  the  system  or  school  of 
medicine  to  which  such  physician  belongs, 
and  It  would  be  unfair  to  measure  such  treat- 
ment by  any  'other  than  the  standards  of 
such  school,  and  the  law  will  not  tolerate 
testing  treatment  according  to  one  school  by 
the  standards  of  another.  That  was  pre- 
cisely what  was  undertaken,  and  the  objec- 
tions should  have  been  sustained. 
[3]  The  same  witness  was  asked: 
"What  would  you  say  as  to  whether  or  not 
the  treatment  that  this  diild  received  wag  that 
ordinary  skill  which  phyBtcians  and  surgeons 
practidug  in  Hawarden,  Iowa,  or  similar  locali- 
ties, in  September,  1911,  exercised?" 

This  was  objected  to  <18  calling  for  opinion 
of  witness  who  had  not  shown  himself  com- 
petent to  speak  of  homeopathic  methods  of 
practice  and  to  give  his  conclusion  as  to  the 
ordinary  skill  exercised  by  physicians  In  dif- 
ferent places.  The  objection  should  have 
been  sustained.  The  doctor  was  not  shown  to 
be  familiar  with  the  degree  of  slclll  exercised 
In  such  localities,  nor  does  It  appear  that  he 
had  any  knowledge  of  what  would  constitute 
average  skill  on  the  part  of  a  homeopathla 
physician.  -Moreover,  this  was  not  a  matter 
of  expert  testimony.  From  the  facts  proven, 
the  Jury  only  might  deduce  the  condnslon 
called  for. 

[4]  m.  The  physician  was  then  asked: 
"Whether,  in  your  opinion,  the  treatment  giv- 
en by  Dr.  DooHttle  is  such  as  a  physician  would 
have  given  in  the  same  circumstances?" 

The  same  objection  was  interposed  and 
should  have  been  sustained.  Plainly  this 
was  not  a  subject  of  expert  testimony.  The 
deduction  was  one  fot  the  Jury  to  draw  from 
all  the  evidence  in  the  case.  Not  only  did  It 
«all  for  a  condnslon  involving  knowledge 
whldi  the  witness  had  disclaimed  possess- 
ing— that  is,  concerning  homeopathic  meth- 
ods of  treatment — ^but  such  a  conclusion  of 
ultimate  fact  as  the  Jury  must  have  based  the 
finding  on  the  matters  and  things  recited  In 


tbe  hypothetical  questton.    AAothsr  intw 
rogatory: 

"I  will  ask  yon  whether  or  not  in  yoar  opin- 
ion the  child  received  such  skillful  care  and  at- 
tention as  physicians  and  surgeons  practicing 
in  Hawarden,  Iowa,  and  the  vicjnity  or  similar 
localities  in  Iftll,  usually  and  ordinarily  ex- 
ercised and  showed?" 

This  was  objected  to  as  calling  for  an  opin- 
ion as  to  the  question  whldi  the  Jury  was 
to  determine  and  other  grounds  heretofore 
mentioned.  The  objection  shonld  have  been 
sustained.    The  next  question  was: 

"Whether  or  not  so  refusing  (to  call  upon 
the  patient  as  defendant  did)  the  physician  was 
exercising  ordinary  oare  and  skill  usually  pos- 
sessed by  physicians  or  surgeons  in  Hawanien 
or  similar  localities?' 

Objection  ehoald  have  bjeen  sustained.  The 
witness  might  have  testified  what  the  prac- 
tice or  custom  was  in  sudi  cases,  but  making 
comparisons  was  not  a  matter  of  expert  tes- 
timony. It  was  for  the  Jury  to  say  whether. 
In  view  of  what  defendant  did  and  ttie  usual 
'practice  or  custom,  he  had  been  negligent. 

IV.  A  similar  series  of  questions  were 
proponnded  to  Dr.  Fettes,  who  practiced  as 
an  allopathist  and  was  unfamiliar  with  the 
homeopathic  system,  and  objections  thereto 
were  erroneously  overruled.  As  pointed  out, 
whether  the  child  was  treated  with  the  de- 
gree of  care  and  skill  exercised  by  the  aver- 
age In  skill  and  ability  at  Hawarden  was  not 
matter  of  expert  testimony,  but  to  be  deduced 
by  the  Jury  from  the  evidence  before  them. 
It  was  not  for  the  allopathist  physician  to 
say  whether  defendant  had  met  the  require- 
ments In  the  treatment  of  the  child,  but  for 
the  Jury  to  ascertain  the  truth  from  the  evi- 
dence. 

[I]  V.  The  evidence  disclosed  that  the  de- 
fendant did  not  attend  the  Alld  while  sick 
regularly  and  delayed  as'  would  seem  unrea- 
sonably, in  responding  to  colls  for  his  at- 
tendance. There  was  no  definite  showing 
that  Injury  or  any  serious  consequences  fol- 
lowed his  delinquencies  in  these  respects, 
and  it  may  be  that,  were  this  evidence  to  be 
considered  alone,  It  would  not  furnish  a  basis 
for  recovery.  Tomer  v.  Aiken,  126  Iowa,  114, 
101  N.  W.  769.  But  his  delinquencies,  if 
such  there  were,  were  proper  for  considera- 
tion In'connection  with  other  evidence  in  as- 
certaining whether  he  had  been  negligent  in 
his  treatment  of  the  dilld,  and  whether  such 
delinquencies  in  connection  with  bis  alleged 
lack  of  skill  and  Improper  treatment.  If  these 
were  found,  contributed  to  her  death. 

Because  of  the  errors  in  rulings  on  the  ad- 
missibility of  evidence,  the  Judgment  Is  re- 
versed. 

PRESTON,  C.  J.,  and  EVANS  and  SALIN- 
OEXl,  JJ.,  concur. 
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WAGNEB  T.  ALLBN  «t  aL    (No.  8239S.) 

(Supreme  Court  of  Iowa.    Oct.  26,  1918.) 

Spxooto  Pebfobicance  4=»51 — Contbaot  vob 

SZOHAHGX      or      IjAND  —  UnC0NSCI0NABI.B 

Valtjs. 
£qui^  will  not  decree  specific  performance 
of  a  contract  for  exchange  of  lands,  where  de- 
fendant was  not  familiar  with  local  land  val- 
aes,  and  plaintiff  ao  groesly  exaggerated  tide 
value  of  hia  lands  as  to  make  the  contract  un- 
conadonable. 

Appeal  from  DlBtrlct  Court,  Poweshiek 
County;   Jolm  F.  Talbott,  Judge. 

Suit  in  equity  for  speclUc  performance  of 
a  contract  for  an  exchange  of  lands.  Tbe 
answer  admitted  the  contract,  but  denied 
performance  thereof  by  the  plaintiff.  It  fur- 
ther averred  a  rescission  thereof  by  the  de- 
fendant for  good  cause.  There  was  a  de- 
cree dismissing  the  petition,  and  the  plain- 
tiff appeals.    Affirmed. 

W.  J.  Yander  Ploeg,  of  Knoxville,  and 
Lewis  St  Dickson,  of  Montenuna,  for  appel- 
lant. R.  J.  Smith,  of  Montezuma,  and  Tbom- 
as  J.  Bray,  of  Oskaloosa,  for  appellees. 

BYANS,  J.  The  contract  In  suit  was  en- 
tered into  on  November  8,  1915.  By  tbe 
terms  thereof  the  plaintiff  agreed  to  oonvey 
to  tbe  defendant  on  March  t,  1916,  a  farm 
of  820  acres  situated  in  Warren  county, 
Iowa,  and  the  defendant  agreed  to  convey 
to  Ota  plaintiff  in  exchange  a  farm  of  154 
acres  In  JaB3;)er  coonty  and  also  a  residence 
property  in  tbe  town  of  Keawlck.  Each  con- 
veyance was  to  be  made  subject  to  ^edfled 
inrombnuices.  Time  was  of  the  essraice. 
Place  of  performance  was  fixed  at  the  bank 
in  Montezuma.  Tbe  defendant  appeared  at 
^ch  place  on  March  1,  191^  and  remained 
there  thronghont  the  business  hours  of  the 
day.  The  plaintiff  did  not  appear,  bnt  sent 
to  the  hank  a  deed  and  abstracts  in  purport- 
ed parsnance  of  the  contract  The  deed  was 
materially  defective  in  description  of  the 
property,  and  tbe  abstracts  presented  showed 
materially  defective  record  title,  and  showed 
also  nnsatisfled  mortgages  in  excess  of  the 
iacombrances  to  be  assumed  by  the  defend- 
ant. In  this  form  they  were  tendered  to  the 
defendant  by  the  bank  officials  and  were  de- 
clined by  the  defendant.  At  the  close  of  the 
day  the  defendant  declared  a  rescission  of 
the  contract,  accompanied  with  certain  gen- 
eral objections  to  the  abstract  of  title.  At 
abont  8  p.  m.  the  plaintiff  arrived  at  the 
bank,  where  he  called-  the  attorney  of  the 
defendant  by  phone  and  obtained  a  con- 
ference with  him  at  the  bank,  which  luid  no 
result.  The  plaintiff  <dlered  in  general  terms 
to  folly  comply  with  his  contract,  and  to 
remedy  any  defeats  in  his  deed,  or  in  his  ab- 
stracts, whidi  might  be  pointed  oat  to  him. 
Be  did  not,  however,  cause  any  corrections  to 
be  In  fact  made,  either  in  the  deed  or  in 


the  abstraots,  for  at  least  some  months  there- 
after. His  wifb  was  not  present  at  any  time 
on  March  Ist;  the  plaintiff  being  a  iK>nresi- 
dent  of  that  county.  Some  time  thereafter 
the  plaintiff  took  np  his  own  residence  upon 
tbe  farm  in  qnesUon  and.jouute  valuable  im- 
provements thereon.  He  also  beigan  an  act 
tlon  for  damages  against  the  defendant  un- 
der a  special  provision  of  the  contract,  which 
provided  for  $5,000  to  be  paid  by  either  party 
in  tbe '  event  of  breach  of  the  contract. 
Later  he  amended  his  petition,  and  sought  a 
spedflc  performance,  and  obtained  a  trans- 
fer of  hia  cause  to  the  equity  side. 

The  defendant's  defense  sets  forth,  not  only 
the  default  of  the  plaintiff  In  the  presentation 
of  his  deed  and  abstracts,  but  also  that  the 
defendant  was  Induced  to  sign  the  contract 
in  question  by  false  representations,  which 
false  representations  included  representa- 
tions as  to  valua  Many  interesting  ques- 
tions are  presented  In  the  briefs.  For  the 
plaintiff  it  is  contended  that  the  defendant 
waived  all  bis  defenses,  except  such  as  were 
included  in  the  objections  made  to  the  ab- 
stract of  title  on  the  Ist  day  of  March,  when 
he  declared  a  rescission.  For  the  defendant 
it  is  claimed  that  the  plaintiff  waived  hi^ 
right  to  a  q>eclfic  performance  by  bis  acqui- 
escent conduct,  and  by  electing  to  prosecute 
his  action  for  damages.  We  do  not  find  it 
necessary  to  go  into  these  questions.  The  evi- 
dence was  snch  as  to  justify  the  coort  in  find 
ing  that  the  valuation  pat  npon  plaintiff's 
320-acre  farm  was  grossly  exaggerated.  The 
valuation  fixed  in  the  contract  was  $180  an 
acre.  The  valuation  of  tbe  defendant's  farm 
was  fixed  at  $175  per  acre.  The  farm  of  the 
plaintiff  iB  described  as  rough  land.  The  de- 
fendant was  not  a  resident  of  Warren  coun- 
ty, and  was  notfamUlar  with  values  there. 
The  plaintiff  had  acquired  the  farm  on  the 
Ist  of  March  preceding.  Its  purchase  price 
to  him  was  $77.50  per  acre.  Under  the  evi- 
dence we  are  satisfied  that  the  overvaluation 
put  upon  it  in  the  contract  was  not  leas  than 
$40  an  acre.  Whether  this  valuation  was 
agreed  to  by  the  defendant  by  reason  of 
false  representations  is  not  a  controlling  con- 
sideration in  a  specific  performance  suit. 
The  fact  itself  gives  the  contract  an  oncon- 
BdmiaUe  color.  It  Is  argued  that  the  ooi^  ' 
tract  was  a  trading  proposition,  and  that  the 
property  of  the  defendant  was  also  put  in  at 
an  exaggerated  valuation.  Even  if  that  be 
true,  we  are  satisfied  from  the  evidence  that 
the  degree  of  ocaggeration  was  moderate  as 
compared  with  that  pertaining  to  tbe  plain- 
tiff's land.  Furthermore,  If  it  had  been  ex- 
aggerated to  the  extoit  of  $40  an  acre,  the 
acreage  was  less  than  one-half  of  the  farm  of 
plaintiff,  and  it  would  still  leave  tbe  plaintiff 
a  large  gainer  by  the  Inflated  price.  Mani- 
festly a  court  of  equity  will  not  be  swift  to 
award  the  extraordinary  and  discretionary 
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remedy  of  specific  performance  for  the  en- 
forcemeat  of  in^issly   inflated  valuations. 

The  decree  of  the  district  conrt  will  be  af- 
firmed. 

PRESTON,  O.  X,  and  I/ADD  and  SALIN- 
GER, Jjr.,  concar. 


VAUGHN  et  al.  v.  CX>NVERSB  et  al 
(No.  32104.) 

(Supreme  Onirt  of  Iowa.    Oct  25,  1918.) 

1.  Wiixs   iS=>603— Will  and  Codicil  Cow- 

STRTOSD   ToGETirEB— POWBB  01"   SaLK. 

Testator's  devise  of  lands  to  his  wife  to 
have,  hold,  and  coDtrol  nnless  she  many,  when 
she  should  have  one-third,  leridae  to  testator's 
children,  gave  the  wife  a  conditional  fee,  and  a 
codicil  granting  her  full  power  to  convey  mere- 
ly suspended  the  condition  to  protect  a  pur- 
<»iaser  upon  her  subsequent  marriage. 

2.  PowxRS    ^=>43— RiQHTB  or  Pitbchaeebs. 

A  devise  to  testator's  wife  to  have,  hold,  and 
control  unless  she  remarry,  when  she  should 
take  one-third,  residue  to  testator's  children, 
followed  by  a  codicil  granting  wife  full  power 
to  conVey,  grants  a  fee  conditional;  the  con- 
dition being  suspended  in  favor  of  a  purdiaser 
on  exercise  of  the  power. 

Appeal  from  IMstrict  Court,  Marlon  Coun- 
ty;  Loren  N.  Hays,  Judge. 

Suit  In  partition  of  lands.  The  plaintiffs 
aver  that  they  are  the  owners  of  en  undi- 
vided slx-tentbs  of  such  lands,  and  that  the 
defendants  are  the  owners  of  an  undivided 
four-tenths  thereof.  The  defendants  deny 
that  plaintiffs  have  any  Interest  in  the  lands 
and  by  a  cross-bill  claim  to  be  the  absolute 
owners  thereof.  There  was  a  decree  for  the 
defendants,  and  the  plaintiffs  appeal.  Af- 
firmed. 

W.  O.  Vander  Ploeg,  of  Enozvllle,  and 
Burrell  &  Devitt,  of  Oskaloosa,  for  appel- 
lants. Ia  D.  Teter,  of  Knoxvllle,  for  appel- 
lees. 

EVANS,  J.  The  respective  rights  of  the 
parties  are  dependent  upon  the  ooostrucUon 
of  the  will  of  John  Vaughn,  who  died  in 
180T.  The  defendants  are  children  of  John 
Vaughn  by  his  last  marriage.  The  plaintiffs 
are  children  and  representatives  of  deceased 
vblldren  by  former  marriages.  John  Vaughn 
died  testate  leaving  his  widow  surviving. 
The  material  portion  of  his  will  was  as  fol- 
lows: 

"First.  After  the  payment  of  all  my  just 
debts  I  give  and  devise  all  my  real  and  personal 
property  of  every  kind  and  description  to  my 
wife,  Hannah  E.  Vaughn,  to  have,  hold  and  con- 
trol the  same  so  long  as  she  remains  my  widow. 

"'Second.  And  I  further  will  that  all  my  life 
insurance  that  I  may  die  seised  of  shall  go  to 
said  wife. 

"Third.  In  case  my  wife,  Hannah  B.  Vaughn, 
shall  marry  again  then  in  that  case  I  will  and 
devise  that  my  said  wife  shall  receive  one-third 
of  all  my  real  and  personal  property,  and  the 
residue  thereof  shall  be  equally  divided  between 
my  children."  J 


This  will  was  duly  executed  to  1887.  In 
1807  be  executed  the  (ellowlng  codidl 
thereto: 

"I,  John  Vaughn,  of  Knoxville,  Marion  county, 
Iowa,  a  farmer,  do  make  this  my  codicil,  hereby 
confirming  my  last  will,  made  on  the  12th  day 
of  June,  1887,  and  do  hereby  give  and  grant 
nnto  my  said  wife,  Hannah  'E.  Vaagho,  the 
power  to  sell  and  convey  my  real  estate  and  ex- 
ecute a  deed  for  the  same,  the  some  as  I  could 
do  if  living." 

tU  The  question  presented  Is  whether  the 
widow  took  a  fee  title  or  only  a  life  estate. 
For  the  appellee  it  Is  contended  that  the  case 
is  ruled  by  Busby  v.  Busby,  137  Iowa,  57,  114 
N.  W.  659,  In  re  Will  of  Welen,  ISO  Iowa, 
657,  lie  N.  W.  791,  18  L.  B,  A.  (N.  S.)  463, 
and  kindred  cases;  whereas,  the  appellant 
contends  that  the  case  Is  ruled  by  Brunk  v. 
Brunk,  157  Iowa,  61,  137  N.  W.  1065,  and 
Price  v.  Ewell,  169  Iowa,  206,  151  N.  W.  79. 
The  line  of  distinction  between  the  two 
lines  of  cases  Is  narrow.  It  Is  nevertheless 
fairly  marked.  The  guiding  criterion  is  the 
intention  of  the  testator  as  it  can  fairly  be 
gathered  from  the  terms  of  the  will.  In  the 
Busby  Case  the  will  devised  to  the  wife  with 
a  further  proviso  that  she  should  remain 
unmarried.  In  the  event  that  she  remained 
unmarried,  no  provision  was  made  for  the 
disposition  of  the  remainder  after  her  death. 
We  found  that  the  Intent  of  the  testator 
was  to  devise  a  fee  subject  to  the  condition. 
In  the  Brunk  Case  the  will  devised  the  prop- 
erty to  the  wife  "so  long  as  She  remains  my 
widow."  It  also  devised  the  remainder  of 
the  estate  "after  the  remarriage"  and  also 
"after  the  death"  of  the  wife.  The  same  was 
true  in  Price  v.  Ewell.  In  those  cases  we 
found  that  the  manifest  Intent  of  the  testa- 
tor was  to  devise  to  the  wife  a  life  estate 
only.  The  disposal  of  the  remainder  after 
the  death  of  the  wife  was  a  suggestive  in- 
dication of  such  intention.  In  the  case  be- 
fore us  the  will  devises  the  remainder  la 
the  evmt  of  the  remarriage  of  the  wife,  but 
makes  no  disposition  of  the  remainder  In 
the  event  of  the  death  of  the  wife  without 
remarriage.  We  think  therefore  that  the 
case  must  be  classified  with  the  Busby  Case, 
and  that  It  must  be  found  that  the  testator 
Intended  to  devise  a  fee  subject  to  the  con- 
dition against  remarriage.  See,  also,  Staack 
V.  Detterdlng,  161  N.  W.  44,  L.  B.  A.  1818C, 
856. 

[21  It  Is  pertinently  suggested  by  the  ap- 
pellant that.  If  it  was  the  Intent  of  the  tes- 
tator to  devise  a  fee  rather  than  a  life  es- 
tate, there  was  no  occasion  for  the  codicil 
to  confer  upon  the  wife  the  power  to  sell 
and  convey  the  real  estate.  The  suggestion 
Is  not  witlMrat  its  significance.  But  In  view 
of  the  fact  that  the  will  burdened  the  wife's 
fee  with  a  condition,  breach  of  which  would 
defeat  the  title,  the  oodidl  can  fairly  be  con- 
strued as  Intending  to  suspend  such  c(Adi- 
tlon  In  favor  of  a  purchaser  and  to  permit 
a  sale  and  conveyance  during  the  widowhood 
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without  subjecting  tb0  title  In  tbe  hands  ot 
the  purdiaser  to  the  menace  of. the  condi- 
tion. 

The  ooDcIuBlon  thm  readied  by  ns  ren- 
ders It  unnecessary  that  we  discuss  other 
features  of  the  case  pertaining  to  a  convey- 
aDce  of  gift  -made  by  the  widow  during  het 
lifetime  to  her  own  children. 

The  decree  entered  is  therefore  affirmed. 

PBESTON,  G.  J.,  and  lADD  and  SAUN- 
GBR,  JJ..  concur. 


KETCHTJM  &  GASTON  CO.  v.  FITZGERALD 

HARNESS  &  BUGGY  CO.  et  al. 

(No.  32239.) 

(Supreme  Court  ot  Iowa.     Oct.  25,  1918.) 

1.  Sates  «=>161— Passage  of  Title— Deliv- 
ERT  TO  Cabbibb— Selection  of  RotrrE. 

Where  personal  property  is  purchased  by 
telegrapUe  order  to  l>e  delivered  to  the  car- 
rier, title  passes  to  the  purchaser,  subject  only 
to  the  right  of  stoppage  in  transitu,  and  the 
8eIe<^on  of  route  of  shipment,  in  the  absence 
of  directions,  is  left  to  the  seller. 

2.  SaLKS      4tsal61— RIORTB     or     PUBOHASEB— 
BUX  OF  IiADINO. 

"Where  bobsleds  were  ordered  by  telegram 
and  delivered  to  the  carrier  which  delayed  de- 
livery to  the  purchaser,  failure  to  forward  a  bill 
of  lading  to  the  purchaser  was  no  defense  to 
action  for  the  price,  where  be  would  have  been 
enabled  to  trace  the  goods  without  it 

Appeal  from  District  Court,  Lyon  County; 
W.  D.  Boies,  Judge. 

Action  to  recover  the  purchase  price  of  six 
sleds  resulted  in  judgment  as  prayed.  The 
defendants  appeal.    AfSrmed. 

SimoD  Fisher  and  L.  A.  Biter,  both  of  Bodk 
Rapids,  for  appellants.  W.  H.  Wliite,  of 
Rock  Bapids,  for  appellee. 

LADD,  J.  The  defendant,  then  engaged  In 
business  at  Rock  Rapids,  caused  to  be  trans- 
mitted to  plalntltr  on  February  10,  1916,  the 
following  telegram: 

"Have  you  any  bobsleds  on  hand?  If  so,  send 
six  at  once.  Bush  if  have  got  them.  Wire  me, 
onr  expense." 

The  tel^srtm  was  delivered  at  1:53  o'dodc 
p.  m.  of  the  Bane  day  and  the  sleds  delivered 
to  the  lUnneapolia  ft  St.  Lonis  Railway  Com- 
paox,  before  6  o'clock  in  the  afternoon  and 
billed  over  that  road  by  the  way  of  Abbot 
Groasing  via  the  Chicago,  Bock  Island  ft  Pa- 
dflc  Railway  to  plaintiff.  A  telegram  reach- 
ed the  consignee  advising  them  of  the  ship- 
ment the  same  evening.  The  sleds  did  not 
readi  Rodi  Bapids  until  February  19th,  at 
wUdi  time  the  snow  bad  disappeared,  and, 
as  defendant's  customers  reCnsed  to  take  the 
sleds,  the  firm  declined  to  accept  them  from 
the  railway  company.  1%e  defendant  an- 
swered that  the  sleds  were  to  be  immediately 
delivered,  and  that  there  was  audi  delay  as 
to  justify  refusal  to  accept  them,  and,  by 
way  of  counterclaim  in  th»  first  count,  plead- 


ed that  the  sleds  had  been  fddpped  over  a 
wrong  and  Improper  route,  and  that  t)ecause 
of  this,  and  not  transmictlng  the  bill  of  lad- 
ing, the  transportation  was  delayed,  when 
but  for  plaintiff's  negligence  therein  they 
would  have  promptly  reached  the  consignee. 
In  the  second  count  of  tiM  counterclaim, 
the  defendant  pleaded  that  customarily  a 
bill  of  lading  is  transmitted  to  the  consignee 
at  the  same  time  merchandise  is  delivered  to 
the  common  carrier;  that  plaintiff  failed  to 
furnish  defendant  a  bill  of  lading,  and,  not 
having  this,  defendant  was  unable  to  trace  the 
goods,  and  becau.se  of  this  and  the  Improper 
shipping  the  transportation  was  unreasonably 
delayed;  and  the  prayer  was  to  be  relieved 
from  payment  of  the  purchase  price  and  al- 
lowed $9  per  sled  as  damages  on  the  counier- 
claim  which  defendant  would  have  realized 
as  profits. 

[1,21  Delivery  of  the  sleds  to  the  carrier 
In  response  to  the  telegraphic  order  passed 
title  to  defendant,  subject  only  to  the  right 
of  stoppage  in  transitu,  and,  as  the  order  was 
silent  as  to  route  by  which  shipmept  was 
to  be  made,  selection  thereof  was  impliedly 
left  to  the  seller.  Leggett  ft  Meyer  Co.  v. 
Collier,  Robertson  ft  Hambleton,  S9  Iowa,  144, 
B6  N.  W.  417.  The  delay  In  transportation, 
then,  was  in  -  the  carriage  of  defendant's 
goods,  and  the  only  other  inquiry  is  whether 
this  was  consequent  of  any  negligence  on  the 
part  of  the  seller.  Conceding  that  customarily 
the  bill  of  lading  is  forwarded  to  the  pur- 
chaser upon  the  shipment  of  goods,  the  omis- 
sion so  to  do  could  have  worked  no  injury 
to  defendant  The  Arm  was  advised  by  tele- 
gram on  the  day  of  delivery  to  the  carrier 
of  this  shipment,  and,  as  this  was  to  the 
purchaser,  possession  of  such  bill  was  not 
necessary  in  order  to  obtain  the  goods.  But 
It  is  said  possession  thereof  was  essential  to 
tradng  the  whereabouts  of  the  goods  and 
procuring  them  to  be  forwarded.  They  must 
hare  been  shipped  by  the  route  mentioned  or 
via  Ackley,  and  then  over  the  Illinois  Cen- 
tral Railroad,  and  by  mere  inquiry  defendant 
could  have  ascertained  by  which  route  the 
sleds  had  been  shipped  and  had  them  fol- 
lowed up  by  a  tracer  accordingly.  The  mere 
absence  of  a  bill  of  lading  did  not  prevent 
tracing  the  goods.  For  all  that  appears, 
there  was  uo  delay  owing  to  routing  by  way 
of  Abbot  Crossing.  Moreover,  on  the  day 
the  sleds  should  have  reached  Rock  Rapids, 
if  carried  on  schedule  time,  defendant  tele- 
graphed plaintiff  that  they  had  not  arrived; 
in  response  to  which,  plaintiff  promised  to 
start  a  tracer.  Whether  this  was  done  docs 
not  appear.  At  any  rate,  the  absence  of  the 
bill  of  lading  furnished  idalntlff  no  excuse 
for  not  taking  all  necessary  precaution  to  pro- 
cure the  prompt  tranqxwtatlon  of  the  goods, 
and  ftiilure  to  forward  same  ought  not  to  be 
adjudged  the  proximate  cause,  of  the  delay. 
Nor    does    it  appear  such   delay   was   oc- 
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casloned  \ty  shipment  over  one  route  Instead  r  moTemeot  In  whlcb  the  accident  occurred. 


of  the  other. 

Verdict  was  rtg^htly  directed  and  the  judg- 
ment is  affirmed. 

PEESTON,  C.  J,  and  HVANS  and  SAUN- 
GBB,  JJ.,  concur. 


ROBINSON  T.  MINNEAPOLIS,  ST.  P.  &  S. 
S.  M.  RY.  CO.     (No.  20910.) 

(Supreme  Court  of  Minnesota.    Oct.  26,  1918.) 

(8i/Ttabu»  by  the  Court.) 
Damages  ©=>132(1)  —  Master  and  Sebvant 
€=>286(33)— Injubies    to    Bbakeman— Evi- 
dence. 
The  verdict  is  sustained  by  the  evidence,  and 
we  find  no  sufficient  ground  for  interfering  with 
the  amount  awarded  as  reduced  by  the  trial 
court. 

Appeal  from  District  Court,  Beltrami  Coun- 
ty;  C.  W.  Stanton.  Judge. 

Action  by  Byron  B.  Robinson  against  the 
Mlnneipolls,  St  Paul  &  Sault  Ste.  Marie 
Railway  Companjf.  Verdict  for  plaintiff,  and 
from  an  order  denying  motion  for  Judgment 
notwithstanding  the  verdict  or  a  new  trial, 
defendant  appeals.     Affirmed. 

John  tk  Erdall,  of  Minneapolis,  and  Mar- 
shall A.  Spooner,  of  Bemldjl,  for  appellant. 
S.  A.  Anderson,  of  St.  Paul,  for  respondent. 

.  TAYLOR,  C.  Action  for  personal  Injuries. 
Plaintiff  had  a  verdict,  and  defendant  ap- 
pealed from  an  order  denying  its  alterna- 
tive motion  for  judgment  notwithstanding 
the  verdict  or  for  a  new  trial. 

The  questions  presented  are  whether  the 
evidence  is  sufficient  to  sustain  the  finding  of 
the  jury  that  defendant  was  negligent,  and 
whether  the  verdict  was  so  excessive  that 
this  court  ought  to  set  it  aside. 

1.  The  accident  occurred  at  about  half 
past  4  o'clock  in  the  morning  on  September 
2,  1916,  In  defendant's  yards  at  Thief  River 
Falls.  The  night  was  rather  dark  and  a 
freight  car  could  be  seen  and  distinguished 
at  a  distance  of  only  about  three  car  lengths. 
Plaintiff  was  a  brakeman  on  a.  freight  train. 
The  train  crew  consisting  of  the  engineer, 
fireman,  another  brakeman  known  as  the 
swlngman  who  was  in  charge  of  the  switch- 
ing operations,  and  plaintiff  were  engaged  in 
making  up  their  train.  The  yard  consisted 
of  eight  level,  parallel  tracks  extending 
north  and  south  and  connecting  at  each  end 
with  a  lead  track.  These  tracks  were  num- 
bered consecutively  from  .1  to  8  beginning 
with  the  most  easterly.  Eiach  track  would 
hold  something  more  than  60  cars.  The  dis- 
tance between  tracks  measuring  from  the 
nearest  rails  was  9  feet 

After  switching  for  a  time  at  the  south 
end  of  the  yard,  the  crew  took  the  engine 
and  several  cars  over  track  6  to  the  north 
end  of  the  yard.    At  the  beginning  of  the 


the  engine,  fronting  northerly,  stood  on  the 
north  lead  track  in  the  northwesterly  part 
of  the  yards  with  three  freight  cars  attach- 
ed behind  it  The  movement  consisted  in 
"kicking"  these  three  oars  down  upon  track 
4,  and  thai  In  backing  the  engine  down  upon 
track  5  to  bring  out  some  cars  on  that  trade. 
Track  5  was  between  track  4  and  track  6  and 
nearer  the  engine  than  track  4.  After  seer 
Ing  that  the  switch  at  track  4  was  lined  with 
the  lead  track,  plaintiff  went  to  the  switch 
at  track  5  ready  to  line  that  switdi  with  the 
lead  track  as  soon  as  the  cars  had  passed  it 
The  engine  backed  down  the  lead  track  push- 
ing the  cars  until  they  had  acquired  sufficient 
momentum  when  it  was  uncoupled  from 
them  by  the  swlngman  and  slowed  down.  As 
soon  as  the-  cars  had  passed  the  switch  at 
track  5,  plaintiff  lined  this  switch  with  the 
lead  track,  and  the  engine,  apparently  with- 
out having  come  to  a  full  stop,  passed  on 
down  that  track.  As  it  passed  him  plaintiff 
mounted  the  rear  end  of  the  tender  on  the 
engineer's  side  to  watch  the  track  in  the  di- 
rection in  which  they  were  going.  The  swing- 
man,  who  had  ridden  the  string  of  cars  down 
to  the  switch  at  track  4  and  had  throw^n  that 
switch  after  the  cars  had  passed  it  came 
over  and  mounted  the  engine  at  the  gang- 
way on  the  engineer's  side.  Pluintlflf  testi- 
fied that  when  he  boarded  the  tender  the  en- 
gine was  moving  at  the  rate  of  3  or  4  miles 
per  hour;  that  the  speed  was  soon  increased 
to  the  rate  of  about  15  miles  per  hour;  that 
in  such  operations  the  speed  should  be  suffi- 
ciently slow  so  that  a  stop  could  be  made  in 
the  ordinary  manner  within  the  distance  at 
which  a  car  could  be  seen,  unless  the  engi- 
neer or  the  one  in  charge  knew  that  the 
track  was  clear;  that  he  gave  a  slow  down 
signal  which  was  disregarded;  that  immedi- 
ately thereafter  a  car  came  In  view  about 
three  car  lengths  ahead  and  he  gave  an 
emergency  stop  signal;  that  deeming  fi. 
collision  unavoidahle,  he  stepped  from  the 
tender  and  was  carried  by  his  momentum 
forward  and  upon  track  4;  and  that  before 
he  had  regained  his  equilibriam  he  was 
struck  by  the  string  of  moving  cars  wlildbi 
had  been  "kicked"  down  that  track. 

Defendant  practically  concedes  that  negli- 
gence was  shovra  in  running  at  such  high 
speed  under  the  circumstances  and  In  the 
darkness,  if  plaintiff's  version  of  the  occurs 
rence  is  correct  but  contends  that  this  ver^ 
slon  is  so  conclusively  shown  to  be  incorrect 
that  no  question  remained  for  the  jury.  The 
engineer  and  the  swlngman  contradicted 
plaintiff  flatly,  but  this  merely  raised  a  que«»- 
tlon  of  veracity  between  them  aud  plaintiff 
which  was  clearly  for  the  Jury.  Defendant 
insists  that  the  fact  that  the  cans  "kicked" 
down  trade  4  reached  the  place  of  the  acci- 
dent at  substantially  the  same  time  that 
the  engine  reached  it,  demonstrates  that  the 
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engine  ooold  not  have  mored  at  tbe  rate 
claimed.  On  the  other  hand,  idalntUC  Inslats 
that  the  fact  that  all  three  cars  had  passed 
the  switch  at  track  4  before  the  swlngman 
threw  that  switch;  that  he  then  stepped  over 
to  track  6  and  boarded  the  engine,  and  that 
the  aiglns  thereafter  overtook  and  passed 
the  string  of  three  oars  in  going  a  distance 
of  approximately  000  teet,  demonstrates  that 
it  most  have  been  run  at  a  high  rate  of  speed. 
Tba  string  of  cars  passed  track  S  at  a  speed 
of  8  or  10  miles  per  honr,  whl<^  of  course 
was  constantly  diminishing.  Defendant 
gives  the  distance  from  the  switch  at  track 
6  to  the  place  of  the  accident  as  about  680 
feet,  and  tbe  distance  from  tbe  switch  at 
track  5  to  the  switch  at  track  4  as  62  feet 
The  length  of  the  string  of  cars  was  abont 
135  feet  How  fax  these  cars  bad  passed 
down  track  4  beyond  the  switch  at  the  time 
the  swlngman  boarded  the  engine  on  trade 
6  does  not  apitear.  Tbe  engine  was  then 
moving  slowly.  It  increased  its  tq>eed  suffl- 
dently  to  overtake  and  pass  tbe  string  of 
moving  cars  before  tbe  front  end  of  the  for- 
ward car  had  reached  the  place  of  the  acd- 
d&it,  and  we  cannot  say  that  the  facts 
shown  conclusive  demonstrate  that  it  was 
not  run  at  a  rate  of  speed  which  was  im- 
proper and  dangerous  under  the  circum- 
stancea  The  evidence  made  a  question  for 
the  Jury. 

2.  The  Jury  returned  a  verdict  for  $17,000, 
whidi  was  reduced  by  the  trial  court  to 
$15,000.  Defendant  contends  that  as  re- 
duced It  is  still  excessive. 

Plalntm  sustained  very  serious  permanent 
injuries.  Tbe  physicians  differed  as  to  tbe 
nature  and  extent  of  these  injuries,  but  we 
must  take  tbe  verdict  of  tbe  Jury  as  a  finding 
that  plaintiff's  contention  in  respect  to  them 
is  true,  ^thont  detailing  his  injuries,  It  is 
sufficient  to  say  that  the  Jury  could  and  pre- 
somably  did  find  from  the  evidence  that  for 
plaintiff  to  maintain  hla  body  in  an  erect 
position  for  any  considerable  time  without 
support  caused  him  pain;  that  be  will  al- 
ways require  artificial  assistance  in  walking, 
and  that  he  will  never  be  able  to  engage  In 
any  occupation  which  requires  him  to  be  up- 
on his  feet  He  was  25  years  of  age  and  in 
good  health  prior  to  the  accident.  We  find 
no  sufficient  ground  for  interfering  with  the 
verdict  as  reduced. 

Order  afOrined. 


FBT  T.  lONNBAPOLIS,  ST.  P.  &  S.  S. 
M.  BY.  CO.    (No.  20&11.) 

(Supreme  C!onrt  of  Minnesota.    Oct  25,  1918.) 
(StUabut  by  the  Court.) 

1.  BfASTEB    AND    SKBVAHT    «S»286(8(^  —  iHja* 

Bias  TO  Bkakxkan— Qctction  fob  Jubt. 
Plaiatiff,  a  brakeman,  was  injured  \>y  fall- 
ing from  a  flat  ear  and  .the  wheels  thereot  pass- 
ing over  bis  1^  arm.    Held,  that  the  testimony 


was  sufficient  to  make  an  issue  for  the  jury 
as  to  whether  the  accident  was  occasioned  by 
the  negligence  of  the  engineer. 
2.  Dakaoes  «=>132(8)— Pebsorai.  Injubibs— 

B^OEBSIVK  VEBDIOT. 

The  damages,  as  reduced  by  the  trial  courts 
are  not  excessive. 

Appeal  from  District  Court,  Beltrami 
County;  O.  W.  Stanton,  Judge. 

Action  by  Harry  B^  against  the  Minneap- 
olis, St  Paul  &  Sault  Ste.  Marie  Railway 
Company.  Judgment  for  plaintiff.  From  an 
order  denying  a  new  trial,  defmdant  ap- 
peals.    Affirmed. 

John  L.  Erdall,  of  Minneapolis,  and  Mar- 
shall A.  Spooner,  of  Bemidji,  for  apiiellant 
Samuel  A.  Anderson,  of  St  Paul,  for  re- 
spondent 

QUINM,  J.  ActloD  to  recover  for  personal 
Injoites  alleged  to  have  resulted  through 
the  negligence  of  the  defendant's  servants 
in  charge  of  one  of  Us  locomotives  at  Bemid- 
Jl,  in  this  state,  on  August  22,  1916.  Plain- 
tiff recovered  a  verdict  for  $24,000.  A  set- 
tled case  and  a  motion  for  Jodgment  not- 
withstanding the  verdict  or  for  a  new  trial, 
were  made  by  the  defendant  The  motion 
for  Judgment  was  denied  by  the  trial  court, 
and  a  new  trial  ordered,  unless  the  plaintiff, 
within  a  stated  period,  file  his  consent  to 
the  reduction  of  the  verdict  to  $15,000,  in 
which  case  a  new  trial  was  denied.  The 
plaintiff  filed  his  consent  to  the  reduction, 
and  defendant  ai^>ealed. 

At  tbe  time  of  the  injury,  the  plaintiff  was 
89  years  of  age,  la  good  health,  and  engaged 
as  bead  brakeman  on  one  of  defendant's 
freight  trains,  earning  from  $100  to  $120  per 
month.  At  BemldJl  the  main  track  of  de- 
ffflidant's  line  of  road  extends  east  and  west 
through  tbe  yards.  On  the  north  side  there- 
of is  a  passing  track,  on  whldi  the  passen- 
ger station  was  located.  Nlnety-twa  feet 
east  of  the  east  end  of  tbe  passing  track  is  a 
switch  connecting  a  team  track  extending 
west  on  tbe  south  side  of  the  main  track. 

During  tbe  afternoon  of  the  day  in  ques- 
tion, the  freight  train,  consisting  of  35  cars, 
upon  which  plaintiff  was  em{rioyed,  arrived 
from  the  west.  It  was  cut,  and  tbe  rear 
portion  left  on  the  mala  track.  The  engine 
and  a  number  of  cars  upon  wlilch  the  plain- 
tiff was  at  work  proceeded  on  the  main 
track  to  the  east  of  the  passing  switch,  and 
then  backed  down  onto  the  passing  track, 
where  considerable  switching  was  done.  The 
engine,  with'  three  box  cars  attached  thereto, 
then  proceeded  east  vnet  the  passing  track 
and  onto  the  main  ttvSk.  to  tbe  east  of  the 
team  track  switch,  the  plaintiff  riding  on 
the  engine.  He  told  the  engineer  that  they 
would  pick  up  a  flat  car  on  the  team  track, 
nothing  being  said  as  to  what  was  to  be  done 
with  such  car.  The  plaintiff  then  threw  tbe 
switch  for  the  team  track,  and  the  engine 
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with  the  three  cars  bft(^ed  tip  and  coupled 
ontb  the  flat  car,  when  the  plaintiff  signaled 
the  engineer  to  pull  ahead  onto  the  -  main 
track.  When  the  flat  car  at  the  rear  of  the 
•train  had  deared  the  switch,  plaintiff  threw 
the  switch  and  gave  a  slow  back-up  signal, 
.which  was  compiled  with.  As  the  west  end 
of  the  flat  car  passed  the  plaintiff,  he  board- 
ed the  same  for  the  purpose  of  releasing  a 
-hand  brake  at  the  northwest  corner  thereof. 
It  was  the  purpose  of  the  plaintiff  to  back 
the  engine  and  four  cars  west  on  the  main 
track  to  where  the  rear  portion  of  the  train 
stood,  but  to  stop  at  the  passing  track 
switch  so  as  to  throw  the  same  into  line  for 
a  passenger  train  soon  to  arrive  from  the 
east,  to  approach  the  depot  over  the  passing 
track. 

It  is  the  contention  of  the  plaintiff,  and 
he  offered  some  testimony  to  the  effect,  that 
as  he  boarded  the  flat  car  and  started  across 
toward  the  hand  brake  on  the  opposite  side, 
for  the  purpose  of  releasing  the  same,  there 
came  a  sudden,  violent,  stopping  Jerk,  which 
threw  him  off  his  balance  and  toward  tke 
west  end  of  the  car,  where  he  recovered 
himself;  that  immediately  another  violent 
jerk  came  to  the  car,  which  threw  him  onto 
the  track  on  which  the  car  was  moving,  so 
that  he  struck  upon  the  ground  between  tlie 
rails  some  4  or  5  feet  In  front  of  the  car; 
that  the  train  was  moving,  at  that  tlme^ 
nbont  4  miles  per  hour;  that  as  he  struck 
the  ground  he  threw  himlself  from  the  track, 
so  as  to  avoid  fatal  injury,  but  the  first  two 
wheels  on  the  north  side  of  the  car  passed 
over  his  left  arm  just  below  the  shoulder, 
fracturing  the  bone  and  otherwise  injuring 
his  arm  and  shoalder ;  that  both  jei^ks  of  the 
car -were  occasioned  by  the  application  of 
the  straight  air  by  the  engineer ;  that  such 
act  on  the  part  of  the  engineer  constituted 
negligence,  and  was  the  proximate  canse  of 
the  plaintiff's  Injury.  The  defendant  denies 
that  the  engineer  applied  the  brakes  to  the 
engine  as  claimed  by  the  plaintiff,  or  at 
all,  or  that  there  was  any  unusoal  jerk  or 
movement  of  the  flat  car  at  the  time  in  ques- 
tion, the  MMitention  of  the  defMdant  being 
that,  when  the  plaintiff  boarded  the  flat  car 
and  was  in  the  act  of  approaching  the  brake 
thereon,  he  stumbled  and  fell  forward  to 
the  ground  while  the  train  was  moving  stead- 
ily along  at  the  rate  of  about  4  miles  per 
hour. 

Plaintiff's  ri^t  to  recover  depends  upon 
whether  the  testimony  is  sufficient  to  sup- 
port a  finding  that  the  air  was  applied  by  the 
engineer,  thereby  causing  the  sudden  Jerk- 
ing of  the  car  upon  which  plaintiff  was  at 
the  time  of  the  accident.  The  plaintiff  was 
a  brakeman  of  long  experience.  He  testi- 
fied that,  when  he  boarded  the  flat  car  and 
was  in  the  act  of  approaching  the  hand 
brake  thereon,  the  car  jerked  suddenly, 
throwing  him  off  his  balance;  then  came  a  | 


second  and'  more  vlcdent  Jetk,  which  -  tbrcrw 
him  off,  so  that  he  lit  betureea  the  rails, 
some  4  or  6  f^t  from  the  car;  and  that  such 
jerks  could  have  been  caused  only  by  the 
engineer  suddenly  applying  and  releasing 
the  straight  air.  The  witness  McDougal  tes- 
tified that  he  stood  al)out  400  or  SOO  feet 
south  of  the  place  of  the  accident  and  saw 
the  occnrrence;  that  he  saw  the  plaintiff  as 
he  boarded  the  car,  and  that  he  saw  it  stop 
suddenly;  that  plaintiff  staggered  to  the 
west  end,  when  there  came  another  Jerk, 
and  the  plaintiff  fell;  that  he  saw  dust  fly 
from  the  car  when  It  jerked.  The  engineer 
and  fireman  testified  that  the  air  was  not 
applied  and  that  there  was  no  jerking  of  the 
car,  as  contended  for  by  plaindff.  The  wit- 
ness Bullock  testified  that  he  was  near  the 
flat  car  and  witnessed  the  accident,  and  that 
there  was  no  jerking  of  the  train;  that  the 
plaintiff  stumbled  and  fell  from  the  ear. 

[1]  If  there  were  unusual  jerks  to  the 
car,  and  they  were  occasioned  by  the  appli- 
cation of  the  air  as  claimed  by  plaintiff, 
then  the  defendant  was  chargeable  with 
ne^igence.  If  there  were  not,  then  the  plain- 
tiff  would  have  no  cause  of  action.  We  have 
considered  the  testimony  in  connection  with 
the  surrounding  circumstances,  and  are  of 
the  opinion  that  the  same  made  an  issue  for 
ttie  Jury. 

[2]  While  the  damages  are  large,  we  are 
unable  to  say  that  they  are  such  as  to  war- 
rant us  in  saying  that  the  same  were  given 
under  the  infiuence  of  prejudice  or  passion. 
The  plaintiCTs  left  arm  was  crushed,  and  the 
bones  broken;  they  have  never  united.  Some 
bones  in  the  shoalder  were  broken.  He  was 
confined  to  tlie  hospital  for  seven  weeks, 
during  which  time  he  was  put  under  anses- 
thetlcs  and  operated  on  several  times.  Blood 
poison  set  In;  there  were  running  sores  on 
his  arm.  He  was  compelled  to  use  drainage 
tubes  for  a  long  time.  He  suffered  Intense 
pain  up  to  the  time  of  the  trial.  There  was 
medical  testimony  that  Ms  arm  Is  permanent- 
ly useless  for  all  practical  purposes,  and 
that  he  will  always  have  more  or  less  pain. 
We  are  of  the  opinion  that  the  verdict  as  It 
now  stands  should  not  be  disturbed. 

Order  affirmed. 


BRADSHAW  et  aL  v.  LANGDM.   (No.  20037.) 
(Supreme  Court  of  Minnesota.    Oct.  25,  ISlSw) 

tSyllabut  hy  the  Court.) 

1.  Rkpleviw  «=)108(4)— DiBKissAi,  BT  Plain- 
tiff—Judgment FOB  Retubit  09  Pbopebtt. 
In  replevin,  where  the  plaintiEfs  allege  title 
and  the  right  of  possession,  in  general  terms, 
and  the  answer  is  a  general  denial,  and  the 
property  was  taken  from  the  possession  of  the 
defendant  and  delivered  to  the  plaintiffs,  the 
defendant,  upon  dismissal  of  the  action  by  the 
plaintiffs,  is  entitled  to  judgment  for  the  return 
of  the  property,  and.  If  that  is  not  to  be  had, 
for  its  valne. 
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(AiatioMal  8^Uh»»  H  EdUorial  Btalf.) 

2.  RspuBvnf   #s»70— AixBOAnoiro— BmniH 
or  Psoor. 

Where  plaintiff  In  rQ)levin  alle^  owner- 
ship and  the  right  to  possessioa  in  general 
terms,  he  has  the  bordeit  of  proof. 

3.  REPUEViir  9=a69(4)— Oknsbai.  Dkkiait-Bv- 

IDEITCE. 

In  repleyin,  where  plaintiff  alleges  owner- 
ship and  the  right  of  possession  lo  general 
terms,  defendant,  under  a  general  denial,  may 
offer  any  evidence  controverting  or  impeaching 
XdaintifTs  alleged  title. 

Appeal  from  District  Court,  Hennepin 
Ck>nnty;   Charles  S.  Jelley,  Judge. 

Replevin  by  James  B.  Sradshaw  and  oth- 
ers against  Otto  S.  I^anffuin.  From  a  Judg- 
ment of  dismissal,  not  providing  for  the  re- 
turn of  the  property,  defendant  appeals.  Re- 
versed, and  Judgment  ordered  In  accordance 
with  opinion. 

George  S.  Qrimes  and  John  S.  Walso,  both 
of  Minneapolis,  for  appellant  Booth  &  Mc- 
Donald, of  Minneapolis,  for  respondents. 

QCINN,  J.  Action  in  replevin  to  recover 
possession  of  an  automobile  from  the  defend- 
ant. The  papers  were  served  by  the  coroner, 
who  took  the  machine  thereunder  from  the 
possession  of  the  defendant,  and  thereafter 
made  return  of  the  fact  and  that  he  had  de- 
livered the  same  to  the  plaintiffs.  The  cause 
came  on  for  trial  before  a  Jury.  The  answer 
was  a  general  denial.  FlalntUfs  ottered  their 
proofs  and  rested.  The  defendant  then 
rested,  and  requested  the  court  to  direct  a 
verdict  in  his  favor,  for  a  return  of  the  prop- 
erty or  for  its  value.  The  request  was  de- 
nied. The  plaintiffs  then  asked  that  the  ac- 
tion be  dismissed,  and  it  was  so  ordered.  It 
appears  that  the  action  was  brought  against 
the  defendant  as  an  individual,  while  the 
proofs  showed  that  he  held  the  property  in 
controversy  as  sheriff,  under  a  writ  of  execu- 
tion, and  that  no  demand  had  been  made 
upon  him  for  the  poasession  of  the  property 
prior  to  the  commencement  of  the  actiou. 
Subsequent  to  the  dismissal,  defendant  ask- 
ed leave  to  amend  his  answer,  by  adding 
thereto  a  demand  for  the  return  of  the  prop- 
erty or  for  its  value,  which  was  rofuaed. 
Defendant  thea  moved  the  court  for  an  or- 
der vacating  the  order  of  dismissal,  that  the 
acti<n  be  reinstated,  and  that  he  have  leave 
to  amend  his  answer,  by  inserting  in  the 
prayer  a  demand  for  the  return  of  the  prop- 
erty, or  for  the  value  thereof  in  case  a  return 
eonid  not  be  had,  all  of  which  were  refused. 
The  defendant  tb««after  requested  the  clerk 
of  the  court  to  enter  Judgment  in  his  favor 
for  the  return  of  the  prc^erty,  or,  in  case  a 
return  thereof  oould  not  be  had,  for  its  val- 
ue. The  clerk  refused  to  so  enter  Judgment, 
and  entered  a  Judgment  that  the  action  be 
dismissed,  without  making  any  provision  for 
the  return  of  the  property.  This  appeal  is 
from  that  judgment 


[1-t]  The  object  of  an  action  in  replevin 
is  the  recovery  of  the  possession  of  personal 
property,  and  where  the  plaintiff,  as  in  the 
case  at  bar,  alleges  ownership  and  the  right 
of  possession,  in  general  terms,  he  has  the 
burden  of  proof,  in  which  case  the  defendant ' 
may,  under  a  general  denial,  offer  any  evi- 
dence tending  to  controvert  0$  impeach  the 
title  which  the  plaintiff  sed»  to  prove,  and 
where  the  property  in  controversy  has  been 
delivered  to  the  plaintiff,  and  upon  the  trial 
the  action  is  dismissed  ux)on  the  ground  that 
he  has  failed  to  establish  his  right  to  recov- 
er, the  defendant  is  entitled  to  Judgment  for 
the  return  of  the  property,  or  for  itg.  value 
In  case  a  return  thereof  cannot  be  had.  Pabst 
Brewing  Co.  v.  Butchart,  68  Minn.  303,  71  N. 
W.  273.  A  Judgment  of  dismissal  In,  an  ac- 
tion of  this  character  annuls  all  the  proceed- 
ings, and  leaves  the  parties  as  though  no  ac- 
tion has  been  commenced,  as  said  in  Terryll 
V,  Bailey,  27  Minn.  304,  7  N.  W.  261.  In  ren- 
dering such  a  Judgment,  the  court  may  and 
ought  to  restore  the  parties  to  the  situation 
they  were  in  before  the  action  was  cwnmenc- 
ed.  In  principle  the  case  of  Fish  v.  Toner, 
40  Minn,  211,  41  N.  W.  972,  is  in  point  The 
plaintiff  should  not  be  allowed  to  obtain  pos- 
sesaipn  of  the  property  by  means  of  an  action 
in  court  and,  upon  failure  to  maintain  his 
action  upon  trial,  to  dismiss  the  same  and  re- 
tain possession  of  the  property.  The  defend- 
ant was  entitled  to  the  instruction  asked 
for,  and  for  Judgment  in  his  favor  for  the 
return  of  the  property,  and,  in  case  a  return 
thereof  could  not  be  had,  for  its  value.  *The 
Judgment  appealed  from  is  reversed,  and 
Judgment  ordered  in  accordance  herewith. 

Reversed,  with  directions. 


REMIOK  V.  LANGFITT  et  al.     (No.  20921.) 
(Supreme  Court  of  Minnesota.    Oct  25,  IdlS.) 

(SyUahus  hy  t\e  Court.). 

Detectives   «=35— Evidence   4=>241(1) — Ac- 
tion FOR  Services  —  Admissions  bt  Em- 
plot*. 
Plaintiff  conducted    a  detective   agency   at 
Minneapolis   and   was   employed   by   defendant 
to  ascertain  whether  there  were  illegal  sales  of 
intoxicating     liquors     at    Hatcliinson,     Minn. 
Plaintiff  was  to  receive  a  fixed  p«r  diem  for 
each  detective,  or  operator,  while  investigating 
and  while  attending  as  a  witness  in  the  crim- 
inal  prosecations   that  might  resalt     In   this 
action  to  recover  a  balance  for  the  services  so 
rendered  it  is  held: 

The  court  did  not  err  in  excluding  the  of- 
fer of  defendant  to  show  by  the  stenographic 
reporter  in  tlie  criminal  prosecutions  what 
plnintiFs  operatives,  or  detectives,  therein  tes- 
tified to  as  to  the  manner  in  which  the  work 
was  done  or  that  one  of  such  operators  had  been 
previously  convicted  of  crime.  In  giving  their 
testimony  in  the  criminal  prosecntions  the  op- 
erators did  not  represent  plaintiff,  but  related 
past  events  that  had  come  within  their  Icnowl- 
edge. 

The  verdict  is  supported  by  the  evidence. 
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Appeal  from  District  Court,  Henn^ln 
County;  O.  M.  Tlflt,  Judge. 

Action  by  Charles  H.  Beml(^  against  H. 
J.  Langfltt  and  others.  Jndgment  for  plain- 
tiff, and  defendant  named  appeals.    Affirmed. 

C.  O.  Odqulst  and  Sam  O.  Anderson,  Jr., 
both  of  Hutchinson,  for  appellant.  Brady, 
Bobertson  &  Conner,  of  Minneapolis,  for  re- 
spondent. 

HOLT,  J.  At  tlie  request  of  defendant, 
plaintiff,  who  conducts  a  detective  agency  in 
Minneapolis,  sent  operatives  or  detectives 
to  Hutchinson,  Minn.,  in  the  summer  of 
1914,  "^0  ascertain  whether  suspected  illegal 
liquor  traffic  existed,  and  to  secure  evidence 
against  violators  of  the  law.  Defendant  was 
then  mayor  of  Hutchinson,  but  it  is  not 
dlaimed  that  be  acted  in  his  official  capacity 
in  employing  plaintiff.  It  was  agreed  that 
plaintiff  should  be  paid  a  fixed  per  diem  and 
expensed  for  each  operator  placed  on  the 
work,  including  'the  time  such  operator 
would  be  required  to  attend  as  witness  In 
the  prosecution  of  those  against  whom  evi- 
dence of  illegal  sales  migbt  be  found.  Plain- 
tiff sent  two  men  first,  who  spent  several 
days  at  Hutchinson;  but,  their  mission  being 
suspected,  they  were  withdrawn  and  others 
took  their  place.  Evidence  of  law  viola- 
tions was  obtained,  four  indictments  were 
found,  and  two  trials  were  had,  resulting 
in  acquittals.  Defendant  then  refused  to  pay 
In  full  the  bill  presented  by  plaintiff,  and 
tltig  action  was  brought  alleging  the  express 
contract  stated'.  The  answeir  admitted  the 
contract,  but  as  a  defense  alleged  that  the 
opeAtors  sent  by  plaintiff  were  of  bad  char- 
acter, unfit,  and  Incompetent;  "that  the  in- 
vestigation was  'conducted  in  bad  faith,  vrith 
an  unnecessarily  large  number  of  persons 
and  protracted  over  a  period  of  time  gross- 
ly unnecessary  to  determine  the  actual  facts." 
The  Jury  returned  a  verdict  for  the  amount 
claimed  by  plaintiff,  and  defendant  appeals. 

The  court  rejected  the  defendant's  offer  to 
prover  by  the  stenographic  reporter,  at  the 
criminal  trials  mentioned,  what  one  of  plain- 
tiff's operators  therein  testified  to  concern- 
ing the  manner  in  which  the  evidence  was 
procured  and  the  work  done;  and  also  that 
another  operator  in  his  testimony  acknowl- 
edged that,  prior  to  bis  engagement  with 
plaintiff,  he  had  been  convicted  of  Illegal  liq- 
uor sales  and  of  running  a  house  of  ill  fame. 
These  rulings  are  assigned  as  errors.  The 
contention  is  that,  inasmuch  as  plaintiff  was 
drawing  the  agreed  per  diem  and  expenses 
for  the  operators  wWle  they  were  giving 
this  testimony  and  the  employment  contem- 
plated that  they  should  testify,  such  testi- 
mony 16  properly  admissible  in  this  action 
under  the  well-established  nile  that  declara- 
tions made  by  a  servant  in  the  transaction 
of  the  master's  business  are  always  admis- 
sible against  the  master  in  a  suit  involving 
the  transaction  and  where  the  master  and 


the  one  to  whom  tlie  dedarationa  were  made 
are  the  ontoidng  litigants.  1  Qreenleaf  on 
Evidence  (16th  Ed.)  i  184,  c.  113;  1  Elliott 
on  Evidence,  i  252;  Presley  v.  liOwry,  25 
Minn.  114.  We  do  not  think  that  the  rule 
invc^ed  is  aK>Ucatde  to  the  testimony  of  a 
servant  given  in  a  previous  trial  between 
other  parties.  WJiile  tUs  employment  in- 
cluded the  giving  of  testimony  by  plaintiff's 
operators,  it  oouM  not  have  been  oontemplat- 
ed  that  wtiile  so  doing  they  were  engaged 
in  any  transaction  wherein  they  were  au- 
thorized to  speak  for  either  plaintiff  or  de- 
fendant in  the  matter  involved  In  this  ac- 
tion. They  were  merely  engaged  to  truth- 
fully relate  the  past  events  they  had  wit- 
nessed in  their  work.  Their  testimony  was 
not  given  for  the  purpose  of  inducing  this 
defendant  to  act  or  to  refrain  from  acUng 
In  any  matter  involved  herein.  When  a  wit- 
ness testifies,  lie  speaks  for  himself  and  his 
own  conscience,  and  is  not  acting  for  any 
master  or  principal.  Vohs  v.  A.  E.  Sliort- 
hill  Co.,  124  Iowa,  471,  100  N.  W.  495. 

It  may  also  be  said  that  appellant  is  not 
in  positi<m  to  complain,  nor  was  he  preju- 
diced by  the  rulings.  The  record  does  not 
disclose  what  the  one  operator  testified  to 
in  the  criminal  trial  concemtnj;  the  manner 
in  which  the  Investigation  was  conducted  or 
as  to  character  or  competency  of  operators 
engaged;  and  that  the  other  operator  had 
been  convicted  of  crime  was  so  conclusively 
proven  in  this  case  by  the  testimony  of  the 
witness  Toungdahl  that  nothing  could  have 
been  added  thereto  by  the  testimony  of  the 
stenographic  reporter  offered  by  appellant. 

In  view  of  the  fact  that  Mr.  Youngdahl, 
the  attorney  and  agent  of  defendant  who  em- 
ployed plaintiff  to  conduct  the  investigation, 
who  received  reports  of  the  work  of  the 
operators  as  it  was  done,  who  was  consulted 
and  advised  concerning  it,  who  knew  of  the 
extent  and  cost  thereof  as  it  progressed,  and 
who  as  special  prosecuting  attorney  conduct- 
ed the  criminal  trials,  testified  in  this  ac- 
tion that  all  the  testimony  requested  was 
furnished,  that  be  was  satisfied  with  the 
service  rendered  by  plaintiff's  agency,  tliat 
the  evidence  adduced  in  the  criminal  cases 
was  such  that  the  Jnry  ought  to  have  con- 
victed, it  Is  not  surprising  that  the  jury 
found  In  plaintiff's  favor.  And  there  is 
nothing  in  the  record  which  warrants  this 
court  in  holding  that  the  verdict  is  without 
support.  The  mere  fact  that  one  of  the  op- 
erators had  been  convicted  of  crime  some 
time  before  plaintiff  employed  him  in  this 
matter  is  not  sufficient  to  defeat  this  action, 
conceding  that  the  contract  was  that  plain- 
tiff should  place  only  the  best  men  on  this 
work.  There  was  no  offer  to  prove  that 
plaintiff  ever  knew  of  his  employe's  convic- 
tion prior  to  its  disclosure  in  the  criminal 
trials.  Nor  can  It  l>e  said  that  the  jury  was 
bound  to  disregard  the  old  adage  "that  it 
takes  a  thief  to  catch  a  thief,"  but  couTd 
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conclude  that  ooe  oonvlcted  of  illegal  Ilauor 
salea  was  better  fitted  lot  a  blind  pig  de- 
tective than  a  lawyer,  or  preadier,  or  any 
other  person  o£  respectability. 
The  order  must  be  affirmed. 


MAC5PADDEN  v.  JEJNKINS  et  at. 

(Supreme  Court  of  North  Dakota.     March  6, 
1918.    Oa  Rehearing,  Sept.  9,  1918.) 

fByUabm  hv  the  Court.) 

1.  ExEOTTTOKs  JlVd  AnxiNierTBATOBs  <=>98(1) 
—Taking  Otek  Businbss  or  Fam— Aaasx- 
MENT  TO  Pat  roB  Good  Wiii. 

Where  there  existed  a  partnership  between 
two  parties  which  was  dissolved  by  mutual  con- 
sent, one  of  the  partners  continning  and  suc- 
ceeding  to  the  business  of  the  firm,  isdading  tlie 
firm  name,  and  tbe  partner  who  continues  the 
business  liefore  the  liquidation  of  the  partner- 
Bbip  is  completed  dies,  and  one  who  was  not 
theretofore  connected  with  the  psrtnerstiip  was 
appointed  administrator  of  the  estate  of  the  de- 
ceased partner,  and  after  his  appointment  and 
qualification  as  administrator,  and  his  entry 
upon  the  discharge  of  his  duties  as  such  admin- 
istrator, forma  a  corporation,  the  iacorporators 
consisting  of  himself  and  two  others,  one  being 
the  wife  of  the  deceased,  for  the  purpose  or 
continuing  the  business  of  the  deceased,  and  the 
following  entry  is  made  on  the  corporate  books, 
"Paid  for  good  will  of  company  fifteen  shares 
of  stock  to  EX  M.  Jenkins,'  fifteen  shares  to  Hac- 
fadden,  and  fifteen  shares  to  B.  Simonitsch," 
each  riiare  b^ng  for  $100,  the  total  of  such 
Khares  being  i|4,500,  it  is  held,  under  all  the 
testimony,  circumstances,  and  facts  of  this  case, 
that  the  corporation  took  over  the  business  of 
the  deceased,  and  the  notation  made  upon  the 
books  of  the  company  with  reference  to  the  good 
will  is  an  agreement  to  i>ay  $4,500  for  the  good 
will  of  such  business. 

2.  Pabtnebsbif  $=9249  —  Liquidation  bt 
SuBviviNQ  Pabtneb— Trust. 

Where  a  partnerritip  existed  and  was  dis- 
solved by  matual  conaent,  and  one  of  the  part- 
ners  continues  the  business  and  succeeds  there- 
to, and  the  name  of  the  partnership,  and  the 
continuing  partner  undertakes  to  liquidate  the 
partnership  and  is  doing  ao*  but  has  not  com- 
pleted audi  liQuidatiOA  at  the  time  of  hia  death, 
the  equitable  title  to  all  property,  both  real  and 
personal,  vests  in  the  surviving  partner  in  trust, 
and  in  trust  only,  for  the  purpose  of  liquidar 
tion,  and  the  hors  or  repreeeutatiTes  of  the  de- 
ceaMd  are  entitled  to  an^  balance  remaining 
after  the  partnership  liabilities  have  l>een  satis- 
fied. 

3.  EXECUTOBS  AND  ADHIRISTIIATOBS  9s>11&~ 

iNDrviDUAi.  Intcbest  or  Adkinistbatox. 
Where  a  partnership  existed  which  has  been 
dissolved  by  mutual  consent  of  the  partners, 
and  one  of  the  partners  continues  the  business 
and  anoceeds  to  the  name  and  becomes  the  liqui- 
datiag  partner,  and  is  «i|{afed  in  the  continu- 
ance of  the  buidness  and  liquidation  of  the  part- 
nership at  the  time  of  his  death,  and  one,  a 
strangnr  to  the  partnership.  Is  appointed  admin- 
istiator  of  the  estate  of  the  deceased,  and  duly 
qualifies  and  enters  upon  his  duties,  such  admin- 
istrator, immediately  upon  his  qualification, 
assume*  a  trust  in  relation  to  all  the  property 
of  tbe  deceased,  and  all  sueh  property  of  the 
deceased  in  the  hands  of  the  administrator  is 
impressed  by  a  trust  which  the  administrator  is 
in  law  txKind  to  faithfully  execute;  and  where 
iodi  adnuaistrator,  after  faiq  qualification  or- 
ganizes a  carporatii>n  of  which  he  is  president, 
to  which  is  sold  the  property  of  the  deceased 


by  the  administrator  through  the  probate-court 
and  such  corporation  comes  into  possession  and 
control  of  the  property  of  such  deceased,  and 
sells  and  disposes  of  the  same,  it  is  held  that, 
under  these  facts  and  circumstances  there  is  a 
direct  conflict  between  the  trust  relations  of  such 
administrator  of  the  estate  of  the  deceased  and 
his  self-interest  represented  by  the  corpora- 
tion of  which  he  was  president.  In  such  case 
it  is  apparent  that  it  would  be  to  the  interest 
of  the.  administrator,  as  a  part  owner  of  the 
stock  of  the  corporation,  to  purchase  the  prop- 
erty from  the  estate  as  cheaply  as  it  could  be 
purchased,  and  as  administrator,  under  these 
circumstances,  it  would  be  to  his  personal  inter- 
est and  individual  gain  to  seil  the  land  and  prop- 
erty of  the  estate  to  the  corporation  at  as  low 
a  price  as  he  could. 

4.  Etboutobs  and  Adminibtbatobs  AsslfiS— 
Inditiduax,  Intkbest  of  Adminibtbatob— 
Intebest    in    Oobfobation     Pubchasino 

PbopEETT   or  ESTTATE. 

Where,  as  in  this  case,  the  administrator 
of  the  estate  of  a  deceased  person  sells  and  dis- 
poses of  the  trust  property  to  a  corporation  of 
which  he  is  the  president,  or  of  wldch  he  is 
a  member,  and  permits  such  corporation  to.  re- 
ceive and  take  posseesion  of  the  personal  prop- 
erty and  contrd  and  dispose  of  it,  it  is  held. 
that  the  purchase  of  the  property  by  the  corpo> 
rati<Mi  is  in  such  case  a  purchase  by  the  admin- 
istrator, and,  that  the  value  of  such  property, 
and  any  gain  or  profit  made  by  the  corporation, 
shall  accrue,  not  to  the  corporation,  but  to  the 
cestui  que  trust  or  the  l^cal  representatives  of 
the  deceased,  and  the  administrator  is  accounta- 
ble for  all  the  value  of  the  property  of  the  intes- 
tate which  came  into  hia  hands  and  under  his 
control,  and  is  held  accountable  therefor. 

5.  EixEcuTORS  and  Adminibtbatobs  $=s»117— 

OONYEBSION  BT  ADUINISTBATOB— LlABILITT. 

Where  a  trustee  violates  his  trust  relations, 
and  wrongfully  and  fraudulently  converts  the 
trust  property,  either  directly  himself  or  by 
and  through  other  agencies,  such  as  forporations 
or  other  agencies  formed,  of  which  the  admin- 
istrator is  a  member,  tiie  adndnistrator  is  lia- 
ble in  equitable  conversion  for  the  value  of  all 
such  property  so  converted,  and  the  profits  and 
gains  thereof,  if  any.  • 

6.  Gobpobations  «=»1  — Lksai,  Hhtitt— Ef- 

■XCT— FBAtm. 

A  corporation  may  be  considered  a  legal 
entity  when  used  for  the  accomplishment  of  a 
legal  purpose.  Corporations,  however,  cannot 
be  used  as  a  cover  under  which  wrongs  may  be 
committed  and  fraud  perpetrated.  In  such 
case  the  court  will  look  through  the  form  of  the 
corporation  to  ascertain  Its  actual  purpose  and 
intent.  If  the  purpose  and  intent  of  the  cor- 
poration are  bad,  its  corporate  entity  will  be  no 
cover  for  wrong,  fraud,  and  bad  faith. 

7.  EXXCUTOBe  AND  Aduinistbatobs  «=3ll5, 
220— PUBQHASE     BT    ADMINISTBATOE— PbOF- 

nf— Accounting. 
Administrators  may  not  purchase  claims 
against  tbe  estate  at  discount,  and  in  their  ac- 
counting charge  up  such  claims  for  the  full 
amount  of  the  face  of  such  claima  The  admin- 
istrator may  not  thus  make  an  individual  prof- 
it for  himsdf  and  for  his  own  personal  benefit, 
either  in  dealing  with  or  settling  the  claims 
against  the  estate,  or  in  dealing  with  any  of 
the  property  of  the  estate  of  which  he  is  ad- 
ministrator. 

8.  ExECUTOKS  and  Aduinistbatobs  9s>609(2) 

— CONVEBBION      BT      AdMINISIUAIOB  —  AC- 
COUNTING—JUEISDIOTION. 

Where  the  administrator  has  been  held  lia- 
ble, as  in  this  case,  for  equitable  conversion,  it 
was  proper  for  the  trial  court  to  restate  the  ac- 
count in  the  manner  in  which  it  did  in  this 
case,  and  to  order  the  county  court  from  which 
the  appeal  was  taken  to  correct  the  final  ac- 
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count  of  the  administrator  in  ateordance  with 
the  finding  and  judgment  of  the  trial  conrt,  the 
district  court  having  appellate  jurisdiction  to 
try  and  determine  the  correctness  or  incorrect- 
ness of  an  order  allowing  or  disallowing  the 
final  account. 

(Additional  Bylldbut  hp  Bditorial  Staff.) 

9.  Pabtnkrship  ©=9229— "Good  Wili.." 

"Good  will"  of  a  partnership,  business, 
etc.,  includes  the  established  business,  patron- 
age, or  clientage,  and  all  advantages  accruing 
therefrom,  whether  connected  with  the  prem- 
ises, name,  or  other  matter.  (Citing  Words  and 
Phrases,  First  and  Second  Series,  Good  Will.) 

10.  APFEAI,    AND    Ehbob    ©=»1024(1) — ^Ebbobs 
IN  CouET  Below— Weight. 

In  a  special  proceeding  involving  an  ac- 
counting, the  trial  court's  finding  of  fact,  while 
not  conclusive,  should  be  given  great  weight, 
and  not  disregarded  unless  it  is  plainly  er- 
roneous. 

11.  Good  Will  «=2  —  Pbofitabuc  ob  Un- 
PBoriTABLE  Business. 

A  profitable  business  is  not  necessarily  ac- 
companied by  a  good  will  and  an  unprofitable 
business  may  have  a  good  will  consisting  in  de- 
sire of  patrons  to  continue  accustomed  business 
relations. 

12.  PaBTNEBSHIP  ^=>249  —  ASMIKISTBATOBr- 

Tenanct  in  Couhon. 
The  administrator  of  a  deceased  partner  who 
had  carried  on  the  business  after  a  dissolution 
and  the  surviving  partner  were  not  tenants  in 
common,  in  view  ot  Comp.  Laws  191^  I  6425, 
vesting  partnership  property  in  surviving  part'- 
ner  in  trust  for  bquidation. 

13.  PABTNEBSHIP  ©CSlOS  —  ACTION  BeTWBXIT 

Pabtnebs. 
Generally  an  action  at  law  by  one  partner 
against  his  copartner  will  not  lie  on  a  claim 
growing  out  of  the  partnership  transactions  un- 
til the  business  is  wound  up  and  the  account  is 
finally  settled. 

Christianson,  J.,  dissenting. 

Appeal  irom  District  Court,  Cass  Cbnnty ; 
Chos.  A.  Pollack,  Judge. 

Action  for  accounting  by  W.  C.  Macfadden 
against  Eva  M.  Jenkins  and  others.  From 
judgment  for  defendants  and  order  denying 
new  trial,  plaintiff  appeals.    Affirmed. 

Engerud,  Dlvet,  Holt  &  Frame  and  Fowler 
&  Green,  all  of  Fargo,  for  appellant.  Wat- 
son, Toung  ft  Conmy  and  L.  L.  Twidiell,  all 
of  Fargo,  for  respondents. 

GRACE,  J.  Appeal  from  an  order  and  de- 
cision of  the  district  coujt  of  Cnss  county. 
The  substantial  facts  in  the  case  are  as  fol- 
lows: Hallett  H.  Jenkins  died  intestate  Au- 
gust 20,  1908.  Until  about  four  years  prior 
to  the  time  of  his  death  he  was  in  partner- 
ship In  tbe  real  estate  and  loan  business  with 
one  Ellsworth,  under  the  firm  name  and  style 
of  Ellsworth  &  Jenkins.  About  four  years 
prior  to  the  time  of  Jenkins'  death  he  and 
Ellsworth  agreed  to  dissolve  the  partnership 
th'retofore  existing  between  them,  since 
which  time  the  partnership  did  no  further 
business  other  than  that  which  related  to  the 
liquidation  of  the  partnership  business,  wbidi 
liquidation  matters  were  being  conducted  by 
Jenkins,  and  were  not  completed  at  the  time 


of  his  death.  After  the  partnerdilp  went  In- 
to liquidation,  Jenkins  continued  the  real  es- 
tate and  loan  business  at  Fargo,  N.  D.,  and 
was  the  owner  of  such  business  at  the  time 
of  his  death.  At  the  time  Jenkins  died  there 
survived  him  his  widow,  Eva  H.  Jenkins,  and 
a  posthumous  child,  Hallett  H.  Jenkins,  Jr.. 
who  were  his  sole  heirs.  Jenkins  died  Au- 
gust 20,  1908.  W.  C.  Macfadden  was  appoint- 
ed administrator  September  6, 1908,  and  duly 
qualified.  B.  A.  Engebretson  was  duly  ap- 
pointed guardian  of  Hallett  H.  Jenkins,  Jr., 
resigning  from  such  position  in  May,  1910, 
when  L.  !<.  Twlchell  was  a]K>olnted  to  suc- 
ceed him. 

Macfadden,  as  administrator,  filed  his  first 
annual  account  March,  1910,  and  his  final  ac- 
count was  filed  about  the  time  of  his  resigna- 
tion as  administrator,  which  was  in  the  latter 
part  of  October,  1910.  M.  W.  Murphy  was 
then  appointed  administrator,  and  later,  lu 
the  mouth  of  February,  1915,  resigned,  after 
which  Alexander  Bruce,  the  present  adminis- 
trator, was  appointed. 

Part  of  the  decedent's  estate  was  In  Minne- 
sota and  part  In  North  Dakota.  The  appel- 
lant was  appointed  administrator  of  the  de- 
cedent's estate  in  Minnesota  by  the  probate 
court  of  Clay  county,  Minn.  His  administra- 
tion of  the  estate  in  Minnesota  was  ancillary 
to  the  probating  of  ttie  decedent's  estate  lu 
North  Dakota.  Throughout  appellant's  ad- 
ministration of  the  decedent's  estate  the  ai>- 
pellant  assumed  that  the  surrivlng  partner, 
J.  H.  Mlswortiti,  and  the  administrator  of 
the  decedent's  estate,  were  tenants  in  com- 
mon with  respect  to  the  property  of  Ellsworth 
&  Jenkins'  partnership,  and  proceeded  with 
the  llquldaticm  of  tbe  partnership  in  conso- 
nance with  this  assumption.  Acting  on  this 
assumption,  the  appellant  considered  the  de- 
cedent's estate  to  be  the  owner  of  an  undi- 
vided one-half  Interest  In  all  the  partnership 
property,  and  as  such  administrator  sold  and 
dlsiwsed  of  such  half  interest,  and  charged 
his  account  as  administrator  with  the  pro- 
ceeds. At  the  time  of  JenkinV  death  he  had 
overdrawn  his  account  with  the  partnership 
of  Ellsworth  &  Jenkins  to  the  amount  of  |10,- 
744.14. 

In  September,  1908,  Macfadden,  Barney 
Slmonltscb,  and  Mrs.  Eva  M.  Jenkins,  widow 
of  the  deceased,  organized  a  corporation  un- 
der the  laws  of  North  Dakota,  the  coriwratc 
name  of  which  was  Ellsworth-Jenkins  Com- 
pany, which  commenced  business  operations 
shortly  subsequent  to  its  organization.  Of 
this  corimratlon  the  appellant  was  presld«it, 
Simonitsch  secretary  and  treasurer,  and  Mrs. 
Jenkins  vice  president.  Slmonitach  was  the 
active  business  manager.  The  purpose  for 
which  this  corporation  was  organized  was 
one  of  tbe  matters  in  controversy  between 
the  respective  parties  to  this  acticm.  The 
testimony  relative  thereto  will  be  discussed 


«S9For  otlier  OMW  Ha  mdm  topic  »nd  KBY-NUMBEB  is  all  Kty-Numbsrsd  DigwU  and  tndazas 


Digitized  by 


Google 


N.DJ 


MAOFAODKK  ▼.  JEKKINg 


153 


more  In  detail  whrai  we  snbseauenUy  analyze 
the  legal  propositions  presented  in  this  case. 

The  appellant,  as  administrate,  sold  the 
partnership  lands  to  the  Ellsworth-Jenkins 
Company.  The  appellant,  as  administrator, 
also  sold  to  Ellsworth-Jenkins  Company  cer- 
tain land  whidi  belonged  individually  to  H. 
E.  Jenkins.  The  interest  of  the  estate  In  11 
pieces  ot  land,  and  In  a  contract  which  was 
known  as  the  Knuth  contract,  and  in  the 
Hawortb  mortgage,  were  sold  by  the  admin- 
istrator to  the  Ellsworth-Jenkins  Company, 
and  the  estate  credited  with  $7,011.97.  Tbe 
corporation  also  purchased  and  took  over  at 
administrator's  sales  Jenkins*  interest  in  two 
pieces  of  land  which  he  Jointly  owned  with 
.  the  administrator.  The  main  oflSce  of  the 
corporation  of  Ellsworth-Jenkins  Company  is 
at  Minneapolis,  MlniL,  and  the  name  has 
been  changed  to  EUlsworUi  Land  Company. 
Simon  itsch  had  been  in  the  employ  of  Jen- 
kins for  several  years  next  preceding  the  lat- 
ter's  death,  and  was  employed  in  the  capaci- 
ty at  bookkeeper,  and  continued  In  charge  of 
the  office  of  Jenkins  for  about  two  months 
following  Jenkins'  death,  being  so  employed 
by  the  administrator,  Macfadden,  for  the 
reason  that  Sim<nltsch  had  knowledge  and 
was  familiar  with  the  business  which  Jen- 
kins had  been  conducting.  About  the  month 
of  January,  1809,  Ellsworth  sold  and  assign- 
ed to  the  corporation  all  his  interest  and 
rights  in  the  Ellsworth-Jenkins  partnership 
property,  the  corporation  assuming  all  of 
Ellsworth's  obligations  as  a  surrlTing  part- 
ner. The  corporation  paid  EUlsworth  for 
sacli  assignment  the  sum  of  $4,000.  The  dr- 
cnmstances  surrounding  this  transaction  will 
be  discussed  more  in  detail  in  a  subsequent 
part  of  the  opinion,  where  the  legal  eftect  of 
eadi  assignment  will  be  treated  In  connection 
with  the  relationship  of  the  administrator, 
the  corporation,  and  Ellsworth  to  and  with 
each  other. 

These  are  the  main  facts  around  whldi  the 
legal  propositions  range  thUDselyes.  It  is 
not  necessary,  and  the  statement  of  facts 
Would  be  exceedingly  long,  were  all  items 
thereof  Incorporated  In  the  ■  statement  of 
facts.  There  are  several  hundred  Items,  and 
no  farther  reference  need  be  made  to  them, 
excepting  as  they  appear  to  be  such  items  as 
are  controverted.  We  will  therefore  direct 
our  attention  to  the  analysis  of  the  legal 
questions  presented  to  as  by  this  appeal. 

This  action  Is  one  for  an  accounting,  and 
such  accounting  involves  many  hundreds  of 
Items.  It  would  be  Impractical  to  attempt  to 
write  a  statement  ct  facts  which  would  refer 
to  all  the  facts  in  this  case,  or  to  the  many 
hundreds  of  Items  of  the  account  Though 
no  reference  may  be  made  to  many  of  the 
IStcts,  either  In  the  opinion  or  the  statement 
of  facts,  they  nevertheless  will  have  been 
considered.  The  trial  court  found  a  balance 
due  from  t^e  appellant  to  the  respondents  of 
$2(^217.65. 


We  will  dlre<l  our  attention  to  the  analy- 
sis of  the  legal  questions  presented  to  us  by 
this  appeal.  In  order  to  determine  whether 
the  trial  court  was  In  error  In  deciding  the 
legal  questions  In  the  case  In  the  manner  la 
which  It  did.  If  the  trial  court's  theory  and 
conclusion  upon  the  various  legal  questions 
presented  to  it  at  the  trial  are  correct,  the 
balance  which  it  found  due  and  owing  from 
Macfadden  to  the  respondents  is  substantial- 
ly correct 

The  case  is  one  exceedingly  comidlcated, 
and  presents  the  necessity  of  separating  the 
main  questions  from  the  mass  of  material 
presented.  In  order  that  the  cardinal  legal 
propositions  may  receive  consideration  by 
this  court.  The  cardinal  legal  questions  pre- 
sented in  this  case  are  quite  numerous.  Each 
should  receive  a  separate  and  thorough  con- 
sideration, and  with  that  end  in  view  are 
classified  in  the  order  of  their  Importance 
as  follows:  (1)  The  Ellsworth-Jenkins  Com- 
pany, Its  organization  and  purpose;  (2)  the 
partnership,  Its  organization,  dissolution, 
and  liquidation;  (3)  the  administrator,  his 
duties,  the  nature  of  his  relation  or  trust, 
his  failure  to  perform  them,  and  his  liability 
therefor.  Under  this  head  may  also  be  ih- 
cluded  the  fraud,  either  legal  or  actual,  of 
the  administrator,  if  any. 

These  subdivisions  include  all  the  major 
questions  of -this  case.  Other  minor  ques- 
tions there  are,  but  they  naturally  group 
themselves  about  one  or  the  other  of  these 
main  subdivisions,  and  are  largely  depend- 
ent upon  them  or  some  of  them.  The  dis- 
position of  the  major  questions  of  law  in- 
volved in  the  three  subdivisions  necessarily 
carries  with  It  a  disposition  Of  the  minor 
questloos  of  law. 

[1]  Addressing  ourselves  t*  the  first  of 
these  legal  propositions,  the  Ellsworth-Jen- 
kins Company,  a  corporation,  we  find  It  Is  In- 
cumbent upon  us  to  determine  from  the  rec- 
ord the  purpose  of  this  corporation.  To  do 
this  It  Is  necessary  to  examine  all  the  sur- 
rounding circumstances  attending  Its  organi- 
zation, and  from  such  source  draw  our  con- 
clusion as  to  the  reason  of  the  origin  and 
existence  of  such  corporation.  Ellsworth  ft 
Jenkins  had  been  engaged  In  th»  real  estate 
and  loan  business  for  a  number  of  years,  and 
accumulated  and  held  considerable  property, 
both  real  and  personal.  The  partnership  was 
dissolved  about  four  years  prior  to  JaMiuf 
death,  and  Jenkins  continued  the  business 
for  himself,  and  while  dfdng  so  was  also 
liquidating,  or  trying  to  liquidate,  the  part- 
nership of  Ellsworth  &  Jenkins.  At  the  time 
of  Jenkins'  death  he  owned  an  undivided 
one-half  interest  in  all  the  property  of  Ells- 
worth &  Jenkins,  subject  to  any  partnership 
liabilities.  Such  partnership  owned,  at  the 
time  of  Jenkins'  death,  various  tracts  of 
land  In  the  state  of  North  Dakota,  and  some 
in  Minnesota.  Jenkins  also  owned  several 
tracts  of  land  Individually,  and  owned  a 
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couple  of  tracts  la  common  with  Macfadden, 
the  appellant.  The  respondents  claim  that 
the  corporation  was  organized  at  the  solicl- 
tatloa  of  appellant,  under  the  representation 
that  It  would  be  a  convenient  method  of 
handling  the  business  of  the  estate  and  facil- 
itate the  handling  thereof.  The  appellant 
claims  there  was  no  such  purpose  In  the  or- 
ganization of  the  corporation.  It  seems 
from  exhibits  In  the  record  that  the  author^ 
Ized  capital  was  $25,000,  which. was  later  In- 
creased to  an  authorized  capital  of  $50,000, 
the  par  value  of  the  shares  being  $100  e&cb. 
When  the  orgaiiizatlon' was  perfected  with 
the  officers  we  have  enumerated  In  the  state- 
ment of  facts,  each  of  the  Incorporators,  Mac- 
fadden,  SImonltsch,  and  Mrs.  Jenkins,  were 
given  15  shares  each  at  the  organization 
meeting  In  October,  1908.  The  45  shares 
were  entered  on  the  books,  crediting  capital 
with  $4,500,  and  charging  loss  and  gain  with 
a  similar  amount  In  connection  with  the  is- 
suing of  the  stock,  a  notation  was  made  on 
the  books  of  the  company  as  follows:  "Paid 
for  good  will  of  company  fifteen  shares  stock 
to  E.  'MJ.  Jenkins,  fifteen  shares  to  Macfad- 
den,  and  fifteen  shares  to  B.  SImonltsch." 
What  Is  the  meaning  of  such  entry?  Why 
was  such  entry  made?  The  able  counsel  for 
appellant  contends  In  his  brief  that  "the  en- 
try manifestly  does  not  purport  to  be  any 
contract  oq  the  part  of  the  corporation 
whereby  It  agreed  to  buy  Jenkins'  business 
and  good  will  and  pay  $4,500  therefor."  The 
same  counsel  also  uses  the  following  lan- 
guage: "If  the  entry  is  evidence  against 
Macfadden  at  all,  it  could  only  be  as  an  ad- 
mission ;  but  what  does  it  admit?  If  it  ad- 
mits anything,  it  only  admits  that  the  com- 
pany gave  15^ares  of  stock  to  each  of  the 
three  incorporators  for  such  good  wiU  as  it 
acquired  from  them."  And .  the  same  coun- 
sei  continuing,  says:  "The  plain  language 
of  the  entry  means,  and  could  only  mean, 
that  the  corporation  was  issuing  to  each  of 
the  three  incorporators  15  shares  of  stock 
for  their  good  will."  The  able  counsel  fur- 
ther undertakes  to  substantiate  this  view  by 
BhowlnK  the  stock  was  charged  to  loss  and 
gain.  But  Js  the  reasoning  of  the  counsel 
sound  when  examined  by  the  searchlight  of 
aurronndlng  circumstances?  If,  as  the  appel- 
lant contends,  this  corporation  was  organ- 
ized for  the  purpose  of  conducting  a  real 
estate  and  loan  business,  and  without  taking 
into  consideration,  or  having  any  reference 
to  Jenkins'  estate,  if  It  were  organized  for 
the  purpose  of  going  abroad  to  seek  Its  busi- 
ness upon  its  own  initiative  and  responsibili- 
ty, to  build  up  its  own  business  by  advertis- 
ing, to  make  Its  real  estate  loan  connections, 
aod  its  real  estate  connections,  it  Is  hardly 
to  be  conceived  they  would  have  thought  of 
taking  Mrs.  Jenkins  into  such  corporation. 
It  does  not  appear  from  the  testimony  she 
was  a  business  woman,  that  she  ever  had 
any  experience  in  real  estate  business  or  In 


the  loan  business,  or  that  she  was  ever  en* 
gaged  in  any  slmUar  business;  neither  does 
It  appear  that  she  was  possessed  of  any  capi- 
tal outside  of  what  she  might  receive  from 
her  husband's  estate  and  his  life  insurance. 
It  does  not  appeal  to  one's  reason  that  a 
woman,  under  these  drcumstances,  would 
be  taken  into  such  a  corporation,  whidi  sub- 
sequent events  showed  to  be  a  very  paying 
institution,  unless  she  was  valuable  in  some 
way  to  such  corporation.  SImonltsch  had 
been  the  bookkeeper  for  Jenkins ;  he  was,  to 
be  the  secretary  and  business  manager  of  the 
new  corporation.  What  did  he  bring  to  the 
corporation?  What  did  he  put  in  at  the  in- 
ception of  such  corporation?  Did  he  contrib- 
ute capital  when  the  corporation  was  organ- 
ized? What  did  Macfadden  contribute  to 
the  corporation  In  Its  inception?  It  does  not 
appear  that  he  put  any  mpney  in  at  the  out- 
set. There  is  some  testimony  regarding  cer- 
tain notes  given  by  Macfadden  and  SImon- 
ltsch, to  which  we  will  later  refer.  Macfad- 
den was  connected  with  a  certain  bank  in 
E'argo,  but  whether  such  connection  was  to 
aid  the  new  corporation  we  cannot  say,  but 
certain  it  is  that  the  bank  had  no  connection 
with  the  corporation.  What  did  the  new 
corporation  do?  Into  what  field  did  it  go 
seeking  its  first  profits?  Did  they  spend 
some  money  advertising?  Did  they  have 
correspondence  with  people  who  had  money 
to  loan?  Did  they  expend  any  money  for 
traveling  to  build  up  real  estate  and  loan 
connections?  Did  they  start  out  to  build  up 
a  brand  new  business  without  any  reference 
to  Jenkins'  estate?  The  appellant  cont«ids 
that  the  good  will  referred  to  meant  the  good 
wUl  of  the  three  IndlvldualB  who  formed 
such  corporation.  Such  contention  we  be- 
lieve to  be  untenable. 

[I]  The  words  "good  will,"  aa  used  in  con- 
nection with  the  sale  of  an  established  busi- 
ness, have  in  law  a  well-understood  meaning; 
Words  &  Phrases  contain  several  definitions 
of  the  term  "good  will"  as  defined  by  caaes 
therein  cited.    Some  of  them  are  as  foIIow«: 

"The  'eood  will'  of  a  partnership  may  be  de- 
fined as  every  possible  advanta^  acquired  by 
the  firm  in  carrying  on  its  business,  whether 
connected  with  the  premises,  name,  or  other 
matter."  Farwdl  v.  Huling,  182  lU.  112,  23 
N.  B.  438. 

"  'Good  will'  is  used  in  sales  of  businenB  or 
professional  locations,  and  the  good  will  of 
the  business  includes  not  only  the  established 
business  and  patronage  or  dioitace  thereof,  bat 
also  an  implied  covenant  that  the  seller  will  not 
engage  in  the  same  business  in  the  same  lo- 
cality." French  v.  Parker,  16  R.  I.  219, 14  Atl. 
870.  27  Am.  St.  Rep.  733. 

"The  good  wiU  of  a  busiaess  is  not  the  bcud* 
ness,  but  is  one  result  springing  ont  of  it. 
It  would  be  too  narrow  to  construe  the  word 
'business'  to  be  the  good  will  of  the  business." 
McGowan  v.  Griffin,  69  Vt.  168,  37  Atl.  298. 

In  the  case  of  Town  of  Bristol  v.  Bristol  St 
Warren  Waterworks,  23  R.  I.  274,  49  AU.  974, 
it  was  said:  "The  probable  retention  of  cus- 
tomers *  *  *  is  -what  is  meant  by  the  good 
viU."  ^     .  ,      ^ 

"The  good  will  of  a  business  is  the  reputa- 
tion it  has  established  in  the  community,  indud- 
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in(  rnstomen  -wlilcii  nauallr  trade  tfaere,_  and, 
therefore,  if  the  buainess  is  sold  and  with  it  the 
owners'  good  will,  that  amounts  to  a  warranty 
thit  the  seller  will  not  thereafter  attempt  to 
draw  off  any  of  the  customers,  which  he  had 
previously  had,  from  the  purchaser."  Snow  y. 
Holmes,  71  Cal.  142,  11  Pac.  856. 

"The  good  will  of  a  partnership  includes, 
amooK  other  things,  the  trade  name,  to  the  ex- 
tent that  the  pax<chaser  may  stand  as  a  successor 
to  the  former  firm  j  and  upon  the  death  of  the 
l«st  survivor  of  the  firm,  although  no  provi- 
sion for  the  sale  of  the  name  is  made  by  stat- 
ute, and  althoagh  that  name  itself  is  not  as- 
signable by  the  administrators,  still  they  may 
sell,  in  addition  to  the  property  and  trade- 
marks, the  good  will  of  the  firm,  which  shall 
include  the  right  of  the  purchaser  to  advertise 
himself  to  the  public  thereafter  as  being  a  suc- 
cessor to  the  property  and  business  of  the  finn 
which  has  become  extinct."  Figlt  v,  Fisk,  77 
App.  Div.  83,  70  N.  Y.  Supp.  37. 

"As  used  in  a  contract  of  sale,  whereby  a 
partnership  is  dissolved,  and  one  of  the  part- 
ners transiera  to  the  others  all  his  interests  in 
the  firm  business  and  assets,  together  with  the 
good  will,  with  the  understanding  that  they 
are  to  succeed  to  the  business  of  the  old  firm, 
the  term  'good  will'  includes  the  firm  name.' 
Brass  &  Iron  Works  Co.  v.  Payne,  50  Ohio 
St  115,  33  N.  B.  88,  19  Ij.  B.  A.  82. 

Section  5465,  C.  L.  1913,  reads  as  follows: 

"The  good  will  of  a  business  is  the  expectation 

of  continued  public  patronage,  but  it  does  not 

include  a  rig^t  to  use  the  name  of  any  person 

from  whom,  it  was  acquired." 

Section  5466  reads  as  follows: 
"The  good  will  of  a  business  is  property,  trans- 
ferable like  any  other." 

In  the  case  ot  MapeB  v.  Metcalf,  lOLN.  D. 
001,  86  N.  W.  718,  the  principle  is  recognised 
tbat  tbe  sale  of  "good  will"  may  become  the 
subject  of  contract 

The  respondent  claims  that  tiie  only  good 
will  that  Jenkins  had  was  the  same  kind  of 
good  win  fbat  a  lawyer,  doctor,  or  proleaslon- 
al  man  acquires,  and  as  to  tbat  kind  of  per- 
sons Ij,  Is  nothing  but  a  personal  r^utatlon, 
and  is  not  the  kind  of  a  good  will  which  at- 
taches to  a  trading  or  manufacturing  busi- 
ness, or  business  of  similar  character,  claim- 
ing in  tbe  latter  cases  the  good  will  attaches 
to  the  business  or  establishment  itself,  and 
that  good  will  must  always  rest  upon  some 
proper^  or  tangible  thing,  and  that  It  can 
never  arise  as  an  asset  of  a  partnership 
where  tbe  members  only  contribute  as  capital 
their  professional  skill  and  reputation.  The 
respondent  further  claims  that  the  firm  name 
cannot  become  a  part  of  the  good  will  in 
cases  of  business  which  depend  upon  the 
personal  attributes  of  tbe  partners  engaged 
therein,  and  that  no  forced  sale  or  transfer 
can  be  made  of  the  good  will  when  based 
upon  reputation,  standing,  or  business  con- 
nections. 

To  sustain  this  View  the  respondent  dtes 
the  case  of  Sbeldon  ▼.  Honghton,  21  Fed.  Cas. 
1239,  No.  12748;  Read  ▼.  Mackay,  47  Mise. 
Bep.  485,  96  N.  X.  8ai«.  985;  Slack  T.  Bad- 
doth,  102  Tens.  376,  62  S.  W.  180,  45  I<.  R.  A. 
5Sd,  73  Am.  St  Rep.  881;  Rice  t.  Angell. 
73  Tex.  350,  11  S.  W.  338,  3  U  R.  A.  769; 
Masters  r.  Brooks^  132  App.  Dtr.  874,  117  N. 
X.  Supp.  586.   . 


It  may  be  observed  there  Is  a  dlvlsloa  of 
authority  upon  these  matteim.  The  rule  coa- 
tended  for  by  the  respondent  Is  rather  the 
old  and  narrow  rule  first  laid  down  by  Lord 
Eldon,  which  was,  "Good  will  means  nothing 
more  than  a  probability  that  the  old  custom- 
ers will  resort  to  the  old  place;"  but  Vice 
Chancellor  Wood  in  the  case  of  Churton  v. 
Douglas,  6  Jar.  (N.  S.)  887,  a  leading  case, 
said: 

"It  would  be  talcing  too  narrow  a  view  of  what 
was  laid  down  by  Lord  Eldon  to  say  that  good 
will  is  confined  to  that.  Good  will,  I  appre- 
hend, must  mean  every  positive  advantage,  if  I 
may  so  express  it,  as  contrasted  with  the  nega^ 
tive  advantage  of  the  late  partner,  not  car- 
rying on  the  business  himself,  that  has  been  ac- 
quired by  the  old  firm  in  carrying  on  Its  busi- 
ness, whether  connected  with  the  pranises  on 
which  the  business  was  previously  carried  on, 
or  with  the  name  of  the  late  firm,  or  with  any 
other  matter  carrying  with  it  the  benefit  of 
the  business."  *    • 

The  law,  as  other  big  Institutions  of  mod- 
em society,  is  advancing.  It  has  broadened 
in  Its  conception  of  human  rights,  Including 
property  rights.  Things  which  were  not  con- 
sidered property  several  decades  In  the  past, 
by  reason  of  the  evolution  and  development 
of  modem  society,  have  become  property 
rights.  Professional  business,  sudi  as  sur^ 
gery,  dentistry,  law,  and  many  other  kindred 
professions,  hare  with  the  mardi  of  progess 
made  big  advances,  and  the  law  applicable  to 
such  professions  has  advanced.  Good  wUl, 
by  reason  of  the  great  progress  of  society,  is 
considered  to  be  a  pr(q;)erty  right  In  a  great 
many  Instances,  and  under  a  greet  many 
conditions,  to  which  It  was  formerly  held 
not  to  apply.  Under  the  more  modern  view, 
courts  are  extending  the  meaning  of  good 
will  so  that  even  professions  may  be  In- 
cluded. 

We  quote  from  12  Ruling  Case  Law  as 
follows; 

"While  it  has  freqnently  been  held  that  in 
commercial  and  trade  partnerships  only  can 
good  will  exist,  and  that  it  cannot  arise  in  a 
professional  business  depending  on  the  pet>- 
sonal  skill  and  confidence  in  tbe  particular  part- 
ner, yet,  where  a  person  acquires  a  reputation 
for  skill  and  learning  in  a  particular  profes- 
sion, as,  for  instance,  in  that  of  a  lawyer  or 
physician  or  editor,  he  often  creates  an  in- 
tannible  but  valuable  property  by  winning  the 
confidence  of  his  patrons,  and  securing  im- 
munity from  successful  competition  for  their 
business;  and  it  would  seem  to  be  well  settlpd 
that  this  is  a  specie  of  good  will  which  may  be 
subject  of  transfer,  and  tbe  ODurts  kave  not  in- 
frequently adjudicated  rights  relating  to  good 
will  in  such  cases  with  seemingly  no  question  as 
to  the  reality  of  the  existence  of  this  property 
right.  The  good  will  of  a  professional  business 
or  practice  often  forms  an  exception  to  the  gen- 
eral rules  relating  to  good  will."  Cowan  v. 
Fairbrother,  118  N.  C.  406,  24  S.  B.  212,  32  li. 
R.  A.  829,  54  Am.  St.  Rep.  733;  Morgan  v. 
Perhamus,  86  Ohio  St  517,  38  Am.  Bep. 
607 ;  French  v.  Parker,  16  K.  I.  219,  14  AtL 
870,  27  Am.  St.  Rep.  733;  Cook  v.  Johnson, 
47  Conn.  175,  86  Ai.  Rep.  64. 

In  the  qpse  of  Cowan  v.  Fairbrother,  supra, 
the  court  said,  with  reference  to  good  will: 

"Neither  an  editor  nor  lawyer,  nor  a  physi- 
cian, can  transfer  to  another  his  style,  his  learn- 
ing, or  his  manners.'    Bitber,  however,  can  add 
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to  the  chances  of  sneceas  and  profit  of  another 
who  embarks  in  the  same  bagineee  In  the  same 
field,  by  withdrawing  a»  a  oompetitor.  So  that 
the  one  eelU  and  the  other  buys  something  valu- 
able, and  the  policy  of  the  law  limits  the  right 
to  enter  into  such  contracts  of  sale  only  to  the 
extent  that  they  are  held  to  injure  the  public 
by  restraining  trade.  The  one  sells  his  prospec- 
tive patronage,  and  the  other  buys  the  right  to 
compete  with  all  others  for  it,  and  to  be  pro- 
tected against  competition  from  his  vendor." 

The  case  of  Tlchenor  v.  Newman,  186  IlL 
275,  67  N.  S3.  826,  is  one  where  a  physician 
sold  certain  property  and  the  good  will  in  a 
general  medical  practice  to  another,  and  coa- 
tracted  to  perform  certain  aots  for  the  pur- 
pose of  securing  to  the  purchaser  such  good 
win.  To  facilitate  the  transfer  of  the  good 
will,  the  seller  and  purchaser  formed  a  partr 
nership.  The  seller  was  to  make  known  the 
fact  of  the  partnership,  and  Introduce  the 
purchaser  to  the  families  of  the  different 
patrons  of  the  physician  as  ^  man  worthy  of 
confidence,  and  so  far  as  possible  establish 
the  purchaser  in  the  practice.  The  seller 
failed  to  keep  his  contract,  and  the  purchaser 
brought  an  action  for  damages,  and  the  court 
held  that  an  action  at  law  to  determine  the 
damages  was  maintainable,  and  that  such 
action  did  not  involve  an  adjustment  of  the 
partnership  accounts ;  that  Newman,  the  sell- 
er, contracted  to  deliver  to  Tlchenor  certain 
property  and  the  good  will  of  his  business. 
The  obligations  of  Newman  as  to  the  real 
estate  and  good  will  were  held  to  be  personal 
to  Tlchenor,  not  the  firm. 

Largely  to  the  same  effect  is  the  case  of 
Dwight  y.  Hamilton,  113  Mass.  175,  and  also 
the  case  of  Butler  v.  Burleson,  16  Vt  176. 

In  the  case  of  Bloom  r.  Home  Insurance 
Agency,  121  S.  W.  203  (91  Ark.  367),  para- 
graph 3  of  the  syllabus  is  as  follows: 

"  'Good  will'  is  the  probability  that  old  cus- 
tomers will  resort  to  the  old  place  for  the  pur- 
pose of  trade,  and  is  recognized  as  a  thing  of 
value  which  may  be  sold." 

In  some  Instances  good  will  Is  said  to  be 
the  subject  of  appraisal  and  Inventory  as  an 
asset  of  an  estate,  and  transmissible  by  sale. 
Vlvantl'8  Estate,  138  App.  Dlv.  281, 122  N.  T. 
Snpp.  95i. 

In  Maxwell  v.  Sherman,  172  Ala.  626,  55 
South.  520,  It  Is  said  the  good  will  of  the 
business  Is  property  which  the  law  protects 
and  for  injuries  to  which  damages  may  be 
recovered. 

In  20  Cyc.  127T,  It  is  said: 

"The  good  will  of  an  established  business  is 
incorporeal  property,  which  may  be  mortgaged, 
sold,  or  leased  m  connection,  with  the  business, 
but  cannot  bo  sold  by  judicial  decree  or  other- 
wise, unless  it  be  in  connection  with  the  sale  of 
the  business  on  whidi  it  depends." 

The  trial  court  made  a  finding  of  fact  that 
Mrs.  Jenkins  Joined  In  the  organization  of 
the  corporation  with  the  understanding  and 
with  the  suggestion  made  to  her  that  the 
corporation  be  organized  to  continue  her 
husband's  business  at  the  same  place;  that 
the  corporation  would  take  over  the  estate 
lands;  would  be  used  as  a  corporation  to 
wiiidi  all  proirarty  of  the  estate  would  go 


I  for  convenience,  but  that  In  tlie  end  all 
profits  would  appear  assembled  for  the  bene- 
fit of  the  estate  and  those  who  shared  with 
her  in  carrying  on  the  corporation.  The  trial 
court  also  found  that  the  Ellsworth  &  Jen- 
kins Ck>mpany  took  over  and  acquired  the 
good  will  of  the  decedent,  whl<A  at  that  time 
was  an  asset  of  the  H.  Jenkins  estate,  and 
worth  the  sum  of  $4,500,  and  that  It  ought 
to  have  been  inventoried  and  accounted  for 
as  an  asset  of  the  decedent's  estate. 

[10]  While  this  Is  a  special  proceeding, 
and  the  trial  court's  findings  of  fact  are  not 
conclusive  upon  this  court,  they  neverthe- 
less should  have  great  weight,  and  should 
not  be  disregarded  unless  the  trial  court  is 
plainly  in  error.  We  see  no  reason  wliy  the 
findings  of  the  trial  court  on  these  matters 
should   be   disturbed. 

Mrs.  Jenkins,  in  answer  to  a  question  as 
to  the  purpose  of  the  organization  of  the 
corporation,  testified  that  it  was  to  sell  the 
land  and  carry  on  the  business. 

The  appellant  se^s  to  sImw  that  there 
could  be  no  good  will  for  the  reason  that 
Jenkins'  business  was  not  a  paying  one. 
This  Is  a  disputed  question  between  the  par- 
ties, the  respondent  making  a  very  good 
showing  that  the  business  was  a  paying  one, 
and  the  appellant  on  a  different  theory  sets 
forth  what  he  claims  to  be  good  proof  that 
it  was  not  a  paying  business.  We  are  of  the 
afpintqp  that  nMther  the  fact  that  the  busi- 
ness is  very  profitable  or  successful,  or  that 
it  Is  not  a  very  profitable  and  even  a  losing 
business,  is  the  only  te.st  of  good  will.  A 
business  may  not  be  profitable,  and  may  even 
be  a  losing  business,  and  stlU  l»  possessed 
of  a  good  will.  Where  a  business  Is  very 
profitable  it  is  apparent  that  those  who  deal 
with  the  owners  of  such  business  are  the 
persons  upon  whom  such  good  will  depends. 
If  they  like  the  person  or  the  company  en- 
gaged In  the  business,  even  though  they 
are  aware  of  all  the  profits  whldi  the  own- 
ers of  such  business  are  making  and  which 
the  clients  of  such  business  are  paying,  such 
business  may  be  said  to  have  a  good  will. 
On  the  other  hand,  the  business  of  a  per- 
son, company,  or  partnership  that  pays  poor- 
ly, and  even  sustains  a  loss,  may  have  a 
very'  good  will.  If,  for  instance,  the  com- 
pany is  a  mortgage  loan  company,  loaning 
money  upon  farms,  if  It  has  made  Its  loans 
at  a  very  moderate  rate  of  Interest,  and  has 
not  made  much  profit  thereby.  Its  business 
might  not  be  a  paying  one.  It  might  even 
be  a  losing  business.  Yet  the  clients  who 
received  the  loans  from  the  company  might 
be  exceedingly  well  satisfied,  having  receiv- 
ed a  cheaper  rate  of  Interest,  or  having  had 
their  business  done  for  them  for  a  more 
moderate  charge,  than  was  customary.  Sudi 
clients  might  have,  and  most  likely  wonld 
have,  a  very  good  feeling  towards  such 
company  who  did  their  business  and  made 
them  their  loans  at  a  lesser  rate  of  Interest 
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than  otber  companies  doing  a  more  profitable 
business  loaned  their  money.  Such  com- 
pany doing  a  losing  business  might  have  a 
Tery  good  name  and  a  good  reputation,  and 
ml^t  have  the  good  will  of  all  or  most  of 
the  clients  with  which  It  did  business,  and 
there  would  be,  therefore,  a  desire  of  such 
clients  to  continue  business  relations,  whidi 
were  satisfactory,  agreeable,  and  profltable 
to  the  clients. 

[11]  As  we  view  the  matter,  a  profltable 
business  is  not  necessarily  accompanied  by 
the  good  will  of  its  clients,  nor  .does  It  fol- 
low that  a  business  which  pays  poorly,  or 
wlilch  Is  operated  at  a  loss.  Is  not  possessed 
of  a  good  win.  In  view  of  the  fact  that  good 
win  may  be  said  to  be  a  desire  of  old  cli- 
ents to  resort  or  return  and  continue  busi- 
ness relations  where  the  clients  hare  been 
fccustomed  to  do  business,  and  such  clients 
are  Just  as  apt  to  return  and  continue  busi- 
ness with  those  ^ho  have  not  made  so  mudi 
profit  from  them  as  they  are  to  return  and 
do  business  with  those  who  have  taken  much 
profit  from  them. 

We  cannot  take  space  and  quote  any  more 
testimony,  but  we  are  of  the  oidnlon  that 
as  a  whole  it  tends  strongly  to  support  the 
findings  of  the  trial  court;  that  the  findings 
of  the  trial  court  are  strongly  supported  by 
many  of  the  circumstances  attendant  upon 
the  organization  of  the  corporation,  and  the 
business  transactions  by  It  subsequent  to  Its 
organization. 

In  the  light  of  these  definitions  and  the 
surrounding  circumstances  attendant  upon 
the  organization  of  the  corporation,  api>el- 
lant's  contention  that  the  good  will  referred 
to  was  the  good  will  of  the  Incorporators 
is  not  maintainable,  and  we  cannot  agree 
that  the  notation  made  upon  the  books  with 
reference  to  good  will  had  any  reference  to 
the  good  will  of  the  Incorporators  of  the 
corporation.  We  are  of  the  opinion  that 
such  notation  referred  to  the  good  will  ot 
the  Ellsworth  &  Jenkins  Company.  tTpon 
the  dl8solutl<»i  of  the  partnership  of  Ells- 
worth &  Jenldns,  Jenkins  succeeded  to  the 
name  and  good  will  of  the  Ellsworth  & 
Jenkins  Company.  It  was  a  company  which 
had  been  in  existence  for  a  long  period  of 
time;  had  transacted  a  great  deal  of  busi- 
ness, both  at  home  and  abroad;  It  had  built 
up  business  connections  in  other  states  for 
the  loaning  of  money.  It  had  undoubtedly 
become  a  firm  whose  name  was  well  known. 
We  conclude  that  the  good  will  referred  to 
in  the  notation  on  the  books  referred  to  the 
good  will  of  misworth  &  Jeakins. 

[2.  S]  Turning  to  the  consideration  of  the 
partnership,  we  Sad  that  it  is  one  organized 
and  formed  for  the  purpose  of  conducting 
a  real  estate  and  loan  business,  the  members 
of  the  same  being  J.  H.  Ellswortli,  of  Mc- 
Gregor, Iowa,  and  H.  H.  Jenkins.  The  part- 
nership had  I^een  engaged  in  business  for  a 
consldeTable  period  of  time  prior  to  1804, 


when  it  was  dissolved  by  mutual  consent, 
and  Hallett  H.  Jenkins  succeeded  to  the 
business  and  the  firm  name,  and  continued 
the  business  until  the  time  of  his  death,  in 
August,  1908,  and  after  the  dissolution  was 
also  trying  to  liquidate  the  partnership,  and 
was  the  liquidating  partner  until  the  time 
of  his  death.  During  the  existence  of  the 
partnership  there  was  accumulated  consid- 
erable partnership  property,  a  complete  list 
of  wlilch  appears  in  the  testimony  and  find- 
ings of  fact  by  the  court.  Shortly  subse- 
quent to  the  death  of  Jenkins,  Hacfadden 
was  appointed  the  administrator  of  his  es- 
tate. As  B\i(sb  administrator  he  assumed 
that  he  was  a  tenant  in  common  with  J.  H. 
Ellsworth,  the  surriTlng  partner,  in  all  the 
partnership  property,  and  proceeded  upon 
this  theory.  In  pursuance  of  this  theory- 
the  partnership  property  was  inventoried  by 
the  administrator,  petitions  were  filed  in  the 
counter  court  for  license  to  sell  the  yarions 
partnership  lands,  and  permission  was  grant- 
ed by  the  court  to  make  sale  thereof,  and 
sales  of  the  same- were  made  to  the  Jenkins- 
Ellsworth  Company  through  the  county 
court,  which  sales  were  confirmed  by  the 
county  court  No  appeal  was  taken  from 
any  of  the  orders  of  the  county  court  with 
reference  to  such  sales,  and  they  became 
final  orders  until  some  action  Is  directly 
maintained  to  set  them  aside  and  establish 
their  illegality.  During  Maefadden's  admin- 
istration of  the  estate  large  amounts  of 
personal  property  came  Into  his  possession, 
such  as  life  insurance,  bills  receivable,  pro- 
ceeds of  crops  from  the  land,  and  other 
items  of  personal  property,  all  of  which  the 
court  has  In  a  proper  manner  charged  to 
Maefadden's  account. 

[121  It  appears  the  theory  that  the  ad- 
ministrator and  the  surviving  partner  were 
tenants  In  common  is.  erroneous  when  view- 
ed in  the  light  of  section  6125,  O.  L.  1013. 
which  is  as  follows: 

"On  the  death  of  a  partner  the  surviving  part- 
ners succeeds  to  all  the  partnership  property, 
whether  real  or  personal,  in  tmst  for  the  pur- 
poses of  liquidation,  even  though  the  deceased 
was  appointed  by  agreement  sole  liquidator; 
and  the  interest  of  the  deceased  in  the  ultimate 
distribution  of  the  partnership  assets  passes 
to  those  who  succeed  to  his  other  personal 
property." 

This  statutory  provision  to  somewhat  pe- 
culiar to  Xorth  Dakota,  most  of  the  other 
states  having  no  such  (Statute.  It  will  be  oo- 
served  that  this  statute  vests  all  partnersliip 
property  in  the  surviving  partner  in  trust  for 
the  purpose  of  liquidation.  Tlie  appellant 
claims  that  the  heirs  or  legal  representatives 
of  the  deceased  partner  acquire  no  title  to 
the  partnership  property,  but  only  a  claim  or 
cavise  of  action  for  the  final  twlance  repre- 
senting the  deceased  partner's  share  of  the 
final  settlement  of  the  partnership  affairs, 
and  that  gadb  interest  in  the  ultimate  distri- 
bution of  the  assets  Is  personal  property,  and 
must  be  disposed  of  as  such,  even  though  the 
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assets  may  consist  entirely  of  real  estate. 
The  appellant  Intended  the  force  of  this  ar- 
gument to  be,  as  based  upon  such  statutory 
provision,  that  neither  the  heirs  nor  adminis- 
trators of  Jenkins'  estate  had  any  title  to 
any  part  of  the  real  or  personal  property  be- 
longing to  the  Ellsworth  l&  Jenkins  partner- 
ship; that  they  acquired  only  the  right  to  re- 
ceive any  balance  of  money  or  property  ulti- 
mately remaining,  and  which  would  be  due 
the  estate  of  decedent  after  the  settlouent 
of .  all  partnership  affairs.  From  this  reason- 
ing the  appellant  contends  that  the  probate 
court  never  acquired  any  jurisdiction  over 
any  of  the  partnership  property  in  the  ad- 
ministration of  Jenkins'  estate,  and  contendis 
that  all  the  sales  made  through  the  county 
court  of  Jenkins'  undivided  half  of  the  part- 
nership lands  were  nullities,  and  that  the 
entire  title  to  all  the  property  was  in  Ella- 
worth  or  his  assignee  In  trust 

The  district  court,  while  recognizing  the 
force  of  the  statute  In  question,  assumed 
the  portion  that  none  of  the  orders  of  the 
county  court,  Including  those  confirming  the 
sales  of  Jenkins*  undivided  half  in  the  part- 
nership lands,  havliig  been  appealed  from, 
they  became  final,  and  would  be  treated  as 
valid  orders  so  far  as  the  proceedings  in  the 
district  court  were  concerned ;  and  took  the 
position  that  the  administrator  having  a 
trust  to  i)erform,  and  it  having  been  shown 
that  he  was  the  president  of  the  corpora- 
tion to  whom  such  undivided  half  of  the 
partnership  lands  belonging  to  Jenkins  was 
sold,  and  at  the  time  of  such  sales  was  the 
administrator  of  Jenkins'  estate,  and  that 
8U(£h  eales  were  in  violation  of  his  trust  as 
such  administrator,  he  should  be  held  to  be 
liable  as  for  Equitable  conversion  for  the 
value  of  Jenkins'  one-half  of  such  lands  and 
property,  the  value  of  which  was  to  be  deter- 
mined, so  far  as  the  conversion  was  con- 
cerned, by  the  price  for  which  Jenkins'  half 
Interest  In  such  lands  was  sold  by  the  county 
court  on  the  petltlcm  of  the  administrator. 

All  partnership  real  estate,  under  the  dx^ 
cnmstances  of  this  case  and  under  the  laws 
of  this  state,  is  considered  as  personal  prop- 
erty, and  tbe  purchase  price  for  which  any 
land  was  sold  through  the  probate  court, 
which  purchase  price  came  Into  the  hands 
of  the  administrator  or  under  his  control,  is 
personal  property,  all  of  which  could  be  the 
subject  of  conversion. 

The  court  further  held  that  the  value  of 
such  undivided  one~half  of  the  partnership 
lands  would  not  preclude  respondents  In  a 
I>roper  action  from  showing  the  real  value 
of  such  land,  but  that  In  tbe  action  In  the 
district  court,  by  reason  of  the  apparent 
validity  of  the  order  of  the  county  court, 
while  tfaey  remained  In  force  and  not  set 
aside  by  direct  attack  thereon  they  were  to 
toe  considered  valid.  Proceeding  upon  tills 
theory,  the  district  court  itemized  the  prop- 
erty converted,  and  ordered  that  the  order 
of  tbe  county  court  of  Cass  county,  dated 


November  7, 1814,  settling  the  account  of  the 
administrator,  W.  C.  Macfadden,  be  vacated 
and  set  aside,  and  the  rqwrt  and  account  of 
said  W.  G.  Macf  addm  as  administrator  of  the 
estate  of  H.  H.  Jenkins,  deceased,  were  set- 
tled and  allowed  as  stated  in  the  findings  of 
the  district  court;  and  further  ordered  Mac- 
fadden  to  torn  over  to  the  present  administra- 
tor, Alexander  Bruce,  the  sum  of  $26,217.65, 
with  interest  from  the  1st  day.  of  Febraary, 
1816,  which  was  the  amount  of  property  of 
the  estate  of  Jenkins  which  the  district  court 
found  had  been  converted  by  Maefadden  as 
administrator. 

Assuming  at  this  point,  before  we  have  an- 
alyzed the  trust  r^atlons  of  the  adminis- 
trator, that  the  transfer  of  the  property  by 
the  administrator  through  the  probate  court 
to  the  Ellsworth-Jenkins  Company  was  in  ef- 
fect a  transfer  to  himself,  he  being  interested 
In  the  corporation  and  sharing  In  the  profits 
thereof,  and  assuming,  further,  as  the  learn- 
ed district  court  has  found,  that  Maefadden 
was  guilty  of  legal  and  actual  fraud  In  the 
execution  of  bis  office  of  administrator  In 
forming  a  corporation  to  which  the  lands  and 
property  in  question  were  transferred,  we 
are  of  the  opinion  that  the  procedure  in  tbe 
district  court  holding  Maefadden  liable  as 
for  equitable  conversion  of  the  property  was 
proper,  and  we  see  ik>  reason  to  interfere 
with  the  court's  conclusion  and  orders  re- 
sulting from  Its  theory  of  the  liability  of 
Maefadden. 

The  meaning  of  section  6425,  hereinbefore 
fully  set  out,  is  that  the  surviving  partner 
has  possession  of  all  of  the  partnership  prop- 
erty ;  that  by  operation  of  law  the  equitable 
title  to  all  the  partnership  property,  whether 
real  or  personal,  vests  in  the  surviving  part- 
ner or  partners  Immediately  upon  the  death 
of  one  of  the  partners,  but  in  trust  only,  and 
for  the  sole  purpose  of  liquidating  the  part- 
nership. This  being  true,  the  equitable  title 
to  all  the  partnership  property  upon  the 
death  of  Jenkins  having,  by  operation  of 
law,  vested  in  Ellsworth  In  trust,  and  In 
trust  only,  there  remained  but  one  duty  for 
Ellsworth  to  perform,  and  that  was  to  liqui- 
date the  partnership.  In  the  process  of  the 
liquidation  of  the  partnership  the  surviving 
partner  could  sell  all  of  the  partnership  prop- 
erty and  use  tlie  proceeds  to  discharge  the 
liabilities  or  debts  of  the  partnership;  and 
where  the  purchaser  of  such  partnership 
property.  In  case  of  such  sale.  Is  an  Innocent 
purchaser,  and  has  no  notice  of  the  trust 
relations,  and  the  surrounding  circumstances 
are  such  as  not  to  put  a  prudent  person  up- 
on inquiry  such  purchaser  will  be  held  to 
hold  sudt  proper^  free,  and  not  Impressed 
by  any  trust.  But  if  the  purchaser  has 
knowledge  of  the  trust  relations,  or  by  rea- 
son of  the  circumstances  and  facts  ought  to 
have  known  <^  the  trust  relations,  he  will  be 
held  to  have  purchased  such  property  Im- 
pressed with  the  trust.  Where,  as  In  this 
case,  tbe  surviving  partner  undertook  to  aM 
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all  Ids  intiei<est  In  the*  pfirtnershlp,  and  did 
sell  the  same  to  a  t)er8on  who  had  knowled^ 
of  the  partnership  affairs  and  trust  rela- 
tions, or  who  was  In  such  position  that  he 
must  be  held  to  have  Icnown  of  the  trust  re- 
lations of  the  partnership  and  the  trust  char- 
acter of  the  property  when  he  purchased  the 
same^  he  takes  such  property  impressed  with 
the  tmst,  and  liolds  it  subject  to  the  trust 
Impressed  thereon,  and  in  fart  can  have  no 
greater  rights  than  the  trustee  from  whom  he 
received  sndi  property,  which  would  be  the 
rlj^t  only  to  liquidate  the  partnership,  and 
to  share  in  the  balance  of  the  partnership 
property  or  money  remaining  after  the  pay- 
ment of  all  liabilities  of  the  partnership,  in 
proportion  as  the  Interest  of  the  partnership 
which  he  purchases  bears  to  the  whole  partr 
nership.  This  would  be  the  right,  and  the 
only  right,  the  purchaser  of  an  interest  in 
the  partnership  would  acquire,  even  if  the 
pnrchaser  were  not  responsible  and  account- 
able by  reason  of  certain  other  trust  rela- 
tions which  would  result  if  the  purchaser 
was  bound  by  trust  relations  arising  out  of 
the  administratorship  Of  the  estate  of  Jen- 
kins. 

The  corporation,  In  addition  to  cJalmIng 
the  ownership  of  Jenkins'  interest  in  such 
partnership  and  partnership  property  by  rea- 
son of  such  purchase,  claimed  the  ownership 
of  a  certain  claim,  and  the  right  to  collect 
110,000  and  interest  against  the  estate  of 
Jenkins.  EJven  if  there  were  no  other  trust 
relations  on  the  part  of  the  purchaser  which 
conflicted  with  this  purchase,  we  believe  the 
true  rule  to  be  that  where  one  partner  has 
made  advances  to  the  firm,  or  another  has  re- 
ceived advances  from  It,  such  advances  do 
not  constitute  debts,  strictly  speaking,  until 
the  i)artnershlp  is  wound  up,  but  such  ad- 
vances really  only  constitute  Items  in  the 
account  between  the  parties.  Where  one  of 
the  partners  has  made  advances  to  the  firm, 
he  is  not  really  a  creditor  of  the  firm.  He 
has  no  means  of  compelling  payment  of  his 
debts  unleas  he  has  taken  separate  security. 
aiie  only  way  the  creditor  could  proceed  in 
such  case  to  collect  his  debt  would  be  to  pro- 
ceed to  dissolve  the  partner^Ip,  and  have  the 
VTopertj  applied  to  the  discharge  of  bis  ob- 
UgatlMi,  or  proceed  in  equity  for  an  account- 
ing. It  would  seem  to  be  well  settled  that  all 
such  advances  made  or  received  can  only 
constitute  items  of  account,  and,  until  there 
is  a  full  accounting  or  liquidation,  the  exact 
status  of  the  account  between  the  parties  can- 
not really  be  determined.  If  a  partner  has 
made  advances  to  the  partnership,  upon  an 
aoeoonting  it  might  be  shown  that  his  share 
of  losses  sustained  were  greater  than  the 
advances  made,  and  It  would  seem  until  the 
amount  of  profit  and  loss  be  ascertained  by 
a  full  acoountiag,  or  the  com^Dlete  liquida- 
tion of  tlM  partnership  aflaira»  no  partner 
has  a  remedy  against,  or  liability  to,  the  oth- 
ers for  payment  of  advances.  It  would  seem 
that  where  an  advance  is  made  to  one  of  the 


partners,  his  mannier  of  reimbarsement  would 
proceed  as  follows;  After  an  accounting  or 
liquidation  of  the  partnership,  the  profits  of 
tl^  partner  to  whom  such  advancement  is 
made  would  be  first  applied  in  payment  of  the 
advance,  and,  if  that  is  insufficient,  then  his 
capital  should  be  applied,  and  after  that  be 
would  then  be  considered  a  debtor  to  the 
partner^ip;  and  he  having  no  more  prop- 
erty or  interest  in  the  partnership  out  of 
which  to  pay  such  obligation,  which  will  be 
determined  on  a  fuU  accounting  uid  liquida- 
tion of  the  partnership,  then  reconrse  would 
be  had  to  his  individual  property  for  the 
payment  of  sudi  balance.  In  other  words, 
advances  made  or  received  in  partnership 
matters  do  not  establish  the  relation  of  cred- 
itor and  debtor.  In  the  case  at  bar,  until  a 
full  accounting  was  had,  and  until  the  part- 
nership was  fully  liquidated,  as  a  matter  of 
law,  there  could  be  no  claim  against  any  of 
the  partners  individually  for  advances  made 
or  received,  nor  could  a  claim  be  filed  against 
the  estate  of  the  deceased  partner  until  there 
had  been  a  full  accounting  or  liquidation  of 
the  partnership,  by  which  determination  of 
the  amount  of  the  individual  claim,  if  any 
could  be  had,  and  a  showing  that  all  his  1b- 
terest  In  the  partnership,  whether  of  profits 
or  capital,  had  been  first  applied  to  the  dls- 
diarge  of  sudi  obligation. 

[13]  O^e  general  rule  is  stated  in  30  Cyc.  p. 
4S1,  and  is  as  follows : 

"As  a  rule  an  action  at  law  by  one  partner 
•gainst  Us  copartners  wHl  not  Ue  on  a  claim 
growing  out  of  the  partnership  transactions 
until  the  business  is  wound  up  and  the  account 
is  finallr  settled." 

Under  this  note  is  dted  numerous  cases 
from  many  of  fiie  states  supporting  this 
rule.  Analyzing  this  mle^  the  following  lan- 
guage will  be  found  in  30  Cyc.  p.  641: 

"It  followB  that  a  partner  cannot  sue  a  co- 
partner on  a  contract  between  himself  and  the 
firm  in  the  absence  of  legislation  permitting  it; 
nor  can  he  maintain  trespass  or  replevin 
against  bis  copartners  for  any  of  the  firm  prop- 
erty. The  remedy  of  the  complaining  partner 
in  sndb  cases  is  to  be  sought  ordinarily  in  an 
equity  action  for  an  accounting  and  settlement 
of  the  partnership  affairs.  Toe  principal  rea- 
sons for  requiring  an  accounting  and  settle- 
ment of  the  copartnership  as  a  condition  pre- 
cedent to  an  action  at  law  by  one  against  an- 
other upon  partnership  claims  and  tronsactiooB 
are  these:  A  dispute  of  this  nature  ordinarily 
involves  the  taking  of  a  partnership  account, 
for  until  that  is  taken  it  caimot  be  known  but 
what  plaintiff  may  be  liable  to  refund  even  more 
than  he  claims  in  the  particular  suit.  In  part- 
nership transactions  a  partner  does  not  as  a 
role  become  the  creditor  or  the  debtor  of  a  co- 
partner, but  of  the  firm." 

These  principles  are  sustained  by  a  great 
number  of  decisions  from  various  states. 
See  80  Cyc.  463,  and  «ases  cited.  This  being 
true.  It  would  seem  to  follow  conclusively 
that  a  claim  could  not  be  filed  against  the 
estate  of  an  individual  partner  until  there 
had  been  an  accounting  of  the  partnership 
or  a  liquidation  thereof,  and  the  balance,  if 
any,  of  money  or  property  due  the  individual 
partner,  first  applied  upon  his  obligation  be- 
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fore  be  conld  be  proceeded  against  as  a  debt- 
or and  sued,  or,  in  case  of  bis  deatb,  a  daim 
be  filed  against  his  estate.  Even  though  the 
testimony  in  this  case  tends  strongly  tojBhov, 
and  even  though  it  la  conceded,  that  Jenkins 
had  overdrawn  his  account  in  the  partner- 
ship, or  bad  received  $10,000  more  of  the 
partner^ip  fund  or  property  than  Ells- 
worth, yet,  as  a  matter  of  law,  he  could  not 
have  been  sued  upon  such  claim  under  such 
drcnmstancea  until  a  fall  accounting  had 
been  bad,  or  the  partnership  fully  liquidated; 
and.  In  the  event  of  his  death,  the  claim 
conld  not  be  filed  against  bis  estate  by  the 
surviving  partner,  or  any  one  else  to  whom 
vsuch  surviving  partner  bad  sold  his  interest, 
until  full  accounting  of  all  partnership  mat- 
ters bad  been  had,  and  the  liquidation  of 
such  partnership  fully  completed,  and  the 
balance,  if  any,  of  partnership  property  due 
or  belonging  to  the  deceased  partner  first 
applied  upon  bia  oMlgations,  There  has 
never  been  a  full  accounting  of  the  partner- 
ship affairs  of  Bllsworth  &  Jenkins  Company, 
nor  has  the  partnership  been  liquidated.  The 
corporation  which  assumed  to  purcha^se  BHls- 
worth's  interest  In  the  partnership  and 
assumed  to  purchasO  the  $10,000  claim 
against  Jenkins  had  no  greater  ri^ts  than 
Mlswortb  would  have  had.  Tbe  corpora- 
tion, tberefore.  In  law  could  not  file  the  $10,- 
600  claim  with  Interest  against  the  estate 
of  Jenkins  in  the  absence  of  a  showing  of  a 
full  accounting  of  the  partnership  and  the 
liquidation  thereof.  This  is  the  position  In 
which  the  purchaser  of  Ellsworth's  interest 
In  tbe  partnership  would  be  if  such  purchas- 
er was  not  charged  with  other  trust  rela- 
tions relative  to  such  property.  Other  trust 
relations,  however,  exist  in  tbe  case  at  bar, 
and  arivse  out  of  the  trust  relations  of  Mao- 
fadden  as  administrator  of  JenUias'  estate. 
Macfadden  was  tbe  president  of  the  corpora- 
tion, and,  under  the  evidence  and  circumstanc- 
es of  this  case,  bad,  or  must  be  beld  to  liave 
had,  knowledge  of  all  the  partner.'iblp  affairs, 
the  trust  diaracter  of  the  partnership  prop- 
erty, and  his  trust  relations  aa  administra- 
tor. 

[4,  C}  We  will  now  ccmsider  the  position  of 
the  administrator  and  his  trust  relations. 
It  is  elementary  that  the  position  of  tbe  ad- 
ministrator of  the  estate  of  a  deceased  per- 
son Is  a  position  of  trust,  and  that  all  the 
property  of  the  estate,  whether  It  be  real  or 
t)ersonal,  is  impressed  with  such  trust  It 
is  a  general  principle  of  law,  thoroughly  es- 
tablished, that  it  is  the  duty  of  an  executor 
or  administrator  to  care  for  the  estate  and 
net  In  relation  thereto  for  the  exclusive  bene- 
fit of  the  cestui  que  trust,  and  that  such  ad- 
ministrator or  executor  cannot  profit  indi- 
vidually from  bis  dealings  with  the  estate. 
On  tbe  contrary,  he  must  act  In  the  highest 
of  good  faith,  and  not  seek  to  acquire  any 
adverse  interest  In  the  estate.  11  Am.  & 
Eng.  Enc.  of  Law,  982. 

Section  62S2,  O.  U  1918,  la  as  follows: 


"A  trustee  may  apt  uBe  or  deal  with  (he 
trust  property  for  his  own  profit  or  for  any 
other  purpose  unconnected  with  tbe  trust  in 
any  manner." 

So  far  as  material  to  this  case,  section 
6283,  C.  L.  1913,  is  as  follows: 

"Neither  a  trustee  nor  any  of  hla  agents  may 
take  part  in  eny  transaction  concerning  tbe 
trust  in  which  be  or  any  one  for  whom  be  acts 
as  agent  has  an  interest,  present  or  contingent, 
adverse  to  that  of  his  benefidary." 

The  rule  is  well  isettled  that  the  trustee 
administering  the  trust  must  net  for  the  l>en- 
eflciary  and  not  for  himself;  his  acts  must 
not  be  antagonistic  to  the  Interests  of  the 
beneficiary;  he  cannot  use  bis  position  to 
gain  a  benefit  for  himself,  nor  place  himself 
in  a  position  where  his  own  interest  will  or 
may  conflict  with  his  duties  as  trustee.  39 
Cyc.  296. 

We  quote  from  39  Oyc.  p.  366,  and  cases 
therein  dted: 

"The  law  does  not  stop  to  inquire  into  the 
fairness  of  the  sale  or  the  adequacy  of  price, 
but  stamps  its  disapproval  upon  a  teansaction 
which  creates  a  conflict  between  the  self-in- 
terest and  the  integrity  of  the  trustee.  Tbe 
rale  embraces  not  oftly  direct  purchases,  but 
also  indirect  purchases  through  tliird  persons, 
and  applies  regardless  of  whether  the  sale  is 
private  or  under  decree,  or  whether  the  cestui 
que  trust  is  an  infant  or  adult,  and  even  though 
the  purchaser  is  one  of  several  cotrustees,  or  is 
acting  as  agent  for  a  third  person.  Tbe  rule  is 
also  applicable  where  the  trustee  is  a  corpora- 
tion, or  where  the  trustee  transfers  property 
to  a  corporation  in  which  he  is  a  large  ovmer." 

It  would  hardly  seem  possible  that  a  trus- 
tee, sudi  as  an  administrator  or  executor, 
could  In.  good  faith,  either  directly  or  in- 
directly, acquire  an  Interest  or  benefit  from 
the  property  wMdi  In  his  relation  as  trus- 
tee he  holds,  controls,  or  sells  for  his  cestui 
<fue  trust  It  Is  his  duty  when  selling  such 
trust  property,  to  sell  It  to  the  greatest  ad- 
vantage possible  for  his  cestui  que  trust  It 
is  his  duty  to  make  the  best  sale  for  the  high- 
est  price  obtainable.  If  the  trusteo  Is  per- 
mitted fo  become  purchaser  of  tbe  property 
which  he  Is  selling.  It  is  self-evident  there  is 
an  Interposition  of  his  own  aelf-lnterest  ad- 
verse to  that  of  the  cestui  que  trust  To 
permit  such  to  be  done  would  open  wide  the 
flood  gates  of  fraud,  and  ofttimes  permit 
unscrupulous  trustees,  who  desire  to  advance 
their  own  selfish  Interest  and  individual 
profit  to  acquire  Interest  adverse  to  the 
cestui  que  trust 

In  the  case  at  bar  Macfadden  was  appoint- 
ed administrator  of  Jmklns'  estate.  The 
respondent  in  effect  claims  that  matters  were 
so  manipulated  by  Macfadden  as  to  secure 
Ms  appoiotment  However  tliia  may  be,  it 
does  appear  that  the  petition  for  his  appoint- 
ment was  signed  by  Mrs.  Jenkins  while  she 
lay  desperately  sick  in  the  hospital.  Her 
husband  was  suddenly  stricken  by  death.  The 
abode  of  her  bnsl>and's  deatb  prostrated  lira, 
JenkUts,  and  site  was  Id  the  boeidtal  for  a 
considerable  period  of  time,  very  lit 

An  examination  of  the  testimony  and  aU 
tlie  drcnmstancea  surcouodlng  the  case  In- 
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dlcates,  at  leaat.  that  tbere  was  do  parttcnlar 
need  for  haste  la  his  b^ng  appointed  ad- 
ministrator. The  appointment  was  made, 
however,  and  the  administrator  duly  qnalifled 
and  entered  upon  the  disdiarge  of  Us  dntlea. 
Some  time  after  Macfadden's  appointment 
as  administrator,  and  after  he  entered  upon 
the  discharge  of  his  duties  as  adminlBtnttor, 
the  idea  of  the  corporation  was  conceited  tor 
Uacfadden,  or  Macfadden  and  Simonltscfa. 
The  purpose  of  snch  corporatloo,  as  found  by 
the  trial  court,  was  for  the  couTenlent  han- 
dling of  the  property  of  th«  estate,  taking  over 
the  estate  lands,  and  the  ctmtlnuihg  of  the 
business  of  H.  H.  Jenkins,  who,  as  we  have 
seen,  succeeded  to  the  busineaa.  of  Ellsworth 
&  Jenkins.  We  think  the  court  was  correct 
la  making  such  finding,  that  the  testimony 
tends  to  support  such  finding,  and  the  same 
will  not  be  disturbed. 

If  the  corpwatlon  was  organized  for  taking 
over  the  lands  and  the  hnsiness  of  Jenkins, 
and  was  to  be  an  organization  through  whlcb 
most  of  the  estate's  business  should  be  han- 
dled, and  if,  as  subsequently  appeared,  a  large 
part  of  the  estate's  property  and  Interest 
w^-e  sold  to  such  corporation,  it  is  self-evi- 
dent there  would  be  a  direct  conflict  of  the 
trust  relations  of  Macfadden  as  administra- 
tor of  the  estate  with  his  self-interest  rep- 
resented by  the  corporation  of  which  he  was 
president,  and  which  corporation  became  the 
purchaser  4^  a  great  deal  of  the  estate's 
property.  It  is  apiwrent-  that  it  would  be 
to  the  Interest  of  Macfadden,  as  a  part  owner 
of  the  stock  of  the  corporation,  to  purchase 
the  property  from  the  estate  of  Jenkins  as 
cheaply  as  it  could  he  purchased.  As  admin- 
istrator under  these  circumstances  It  would 
be  to  Macfadden's  personal  Interest  and  In- 
dlYldual  gain  to  sell  the  lands  and  property 
of  the  estate  at  as  low  a  price  as  he  could 
to  the  corporation.  Macfadden  could  not 
under  these  circumstances  sell  the  property 
to  the  corporation  thus  formed  and  remain 
true  to  his  trust  of  administrator,  nor  remain 
in  a  position  to  protect  the  Interest  of  the 
cestui  que  trust.  His  trust  relations  as  ad- 
ministrator were  in  direct  conflict  with  his 
relations  with  the  corporation  of  which  he 
was  president. 

Upon  an  examination  of  the  entire  record 
in  this  case  it  is  clear  that  Macfadden  gain- 
ed an  advantage  for  himself  by  selling  the 
property  of  the  estate  to  the  corporation. 
The  appellant  cites  the  case  denominated 
Hall's  Appeal,  40  Pa.  409,  wherein  he  vm- 
dertakes  to  prove  the  principle,  by  the  cita- 
tion of  several  cases,  that  the  administra- 
tor or  executor  may  purchase  interests  of 
deced^it's  estate,  as,  for  Instance,  where  one 
partner  dies  and  the  legal  title  to  the  prop- 
erty and  aseets  was  in  the  sarviving  partner, 
and  were  purchased  by  the  administrator  of 
the  deceased  partner's  estate,  or  as  where 
the  administrator  purchased  tlie  interest  of 
a  share  of  an  belr  or  legatee  in  the  estate. 
The  main  cases,  amons  others  cited  by  the 


appellant  to  sustain  this  contention,  are  the 
case  we  have  just  discussed  and  the  case  of 
Stark  V.  Brown,  101  lU.  396.  The  cases  dted 
to  some  extent  tend  to  support  the  appellant's 
theory,  but,  even  so.  We  do  hot  believe  they 
are  the  Wright  of  authority,  but,  if  they  may 
be  considered  authority  at  all,  are  exceptions 
to  the  general  rule.  If  an  administrator  or 
executor  can  purchase  the  interest  of  the 
legatee  or  an  interest  in  the  estate  property, 
and  by  his  doing  so  secures  an  advantage  to 
himself  in  money  or  property,  he  does  so  in 
violation  of  his  trust  as  administrator. 

Where  a  partnership  is  dissolved  by  deaUi, 
and  all  the  partnership  property  passes  to  the 
surviving  partner,  it  passes  only  in  trust,  and 
the  representatives  of  the  deceased  partner 
have  an  exclusive  right  to  the  ultimate  bal- 
ance of  money  or  property  remaining  after 
the  liquidation  of  the  partnershlpt  By  what 
manner  of  reasoning,  then,  could  it  be  held 
lawful  for  the  administrator  of  the  deceased 
j)artner  to  purchase  the  partnership  property, 
directly  or  indirectly.  If  in  doing  so  he  made 
an  individual  profit  and  gained  any  money 
or  property?  It  is  clear  that  such  a  pui<- 
cJhase  would  be  in  direct  violation  of  the  trust 
duties  of  tho  administrator.  If  it  is  ever 
possible  for  the  administrator  or  executor 
to  purchase  property  of  the  estate  or  legatee, 
or  a  partnership,  where  he  is  the  administra- 
tor of  the  deceased  partner,  it  would  be  only 
where  the  administrator  or  trustee  can  af- 
flrmatively  show  that  the  purchase  was  ad- 
vantageous to  the  beneficiary,  and  farther  af- 
firmatively show  he  was  not  guilty  of  fraud, 
concealment,  undue  Influence,  and  that  no 
unconscientious  advantage  was  taken  by  him. 

In  view  of  all  these  facta  and  drcumstanc- 
es  in  the  case,  snch  as  the  appointment  of 
the  administrator,  his  qnallflcatlon  and  entry 
upon  the  discharge  of  his  trust  duties,  and 
the  further  fact  that  the  corporation  was 
later  formed,  of  which  Macfadden  became 
president,  which  corporation  purchased  an 
Interest  in  the  partnership  lands  which  were 
sold  by  the  administrator,  and  that  the  cor- 
poration also  purchased  Ellsworth's  Interest 
In  the  partnership  In  the  name  of  the  cor- 
porationv  it  must  be  held  that  all  such  pur- 
chases were  purchases  by  the  administrator, 
and  that  any  advantage  gained  or  profit 
made  by  the  corporation  by  reason  of  such 
purchases  accrued,  not  to  the  corporati<m, 
but  to  the  cestui  que  trust  or  the  legal  rep- 
resentatives of  the  deceased. 

The  purchase  by  the  corporation  of  EUls- 
worth's  interest  In  the  partnership  and  the 
partnenihlp  property  included  also  the  pur- 
chase of  the  daim  for  $10,000  and  interest 
against  the  deceased.  Whatever  ultimate 
profit  or  gain  there  was  in  such  porchase', 
including  the  $10,000  claim  and  interest  by 
reason  of  the  trust  relations  of  Macfadden. 
would  inure  to  the  cestui  que  trust  or  rep- 
resentative of  the  deceased,  and  it  is  held 
that  such  purchase  by  the  corporation  under 
the  drcumstanoes  of  this  case  was  for  the 
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benefit  of  the  estate  of  the  deceased.  This 
Is  another  reason  why  the  $10,000  claim  could 
not  be  properly  filed  against  the  estate. 

Considering  at  this  time  the  question  of 
fraud,  we  find  that  the  trial  court  In  Its 
twentieth  finding  of  fact  uses  the  following 
language: 

"Because  of  the  wrongful  and  fraudulent  (Con- 
version of  the  partnergnip  property  by  the  ad- 
ministrator through  the  corporation  Ellsworth- 
Jenkins  Company,  I  charge  the  administrator 
with  the  cash  ralue  of  the  real  estate  at  the 
date  of  conTersion,  January  1,  1909,  and  the 
value  of  the  personal  property,  which  I  fix  as 
follows,  together  with  interest  at  the  rate  of 
six  per  cent  per  annum  on  the  same." 

Finding  No.  -8  of  the  court's  findings  of 
fact  is  as  follows: 

"On  or  about  January  1,  1909,  as  the  result 
of  negotiations  conducted  by  Mr.  Simonitsch 
and  Mr.  Macfadden  on  behalf  of  the  corpora- 
tion EUswerth-Jenkins  Company,  with  J.  H. 
Ellsworth,  through  wbich  they  hoped  to  make  a 
personal  profit,  the  latter,  said  Ellsworth,  sold, 
transferred,  and  assigned  to  that  corporation 
all  his  (said  Ellswortli's)  rights  and  interest  in 
the  Ellsworth-Jenkins  partnership  property, 
and  the  corporation  assumed  all  of  naid  Ells- 
worth's obligations  as  a  surviving  partner. 
The  corporation  paid  to  said  Ellsworth  for 
said  assignment  the  sum  of  $4,000,  and  there- 
after Mr.  Macfadden  considered  said  corpora- 
tion as  the  lawful  assignee  of  said  Ellsworth's 
rights  as  a  surviving  partner  in  said  firm,  and 
dealt  with  it  accordingly-  Mr.  Macfadden,  act- 
ing on  the  advice  of  counsel,  believed  that  said 
transaction  was  proper  and  lawful,  and  that 
the  corporation  thereby  acunired  and  succeeded 
to  all  the  rights  of  J.  H.  Ellsworth  as  a  sar- 
viving  partner.  The  court,  however,  further 
l^ds  that  in  total  disregard  of  the  rights  of 
Mrs.  Jenkins  and  the  interest  which  she  in  fact 
represented  as  a  stockholder  in  said  Ellsworth- 
Jenkins  Corporation,  the  said  Macfadden,  to- 
gether with  said  Simonitsch,  knowingly,  will- 
mgly,  and  fraudulently  sought  to  deprive  her 
and  said  estate  of  all  interest  in  said  corpora- 
tion and  the  property  thus  secured  from  said 
estate  by  canceling  her  stock  in  said  corpora- 
tion. Au  of  which  the  court  holds  was  in  the 
nature  of.  and  is  evidence  of,  a  conversion  of 
the  property  of  said  estate  by  said  Macfadden 
as  of  the  date  of  the  sale  to  the  corporation 
of  the  Ellsworth  interest,  to  wit,  January  1, 
1909. 

"The  court  further  holds  that  said  transac- 
tion was  unlawful  because  the  decedent's  estate 
being  interested  in  the  partnership  estate  which 
was  the  subject  of  said  transaction,  and  Mr. 
Macfadden  being  a  stockholder  and  officer  in 
the  corporation  to  whom  the  assignment  was 
made,  tiie  transaction  necessarily  placed  him 
in  a  situation  where  his  personal  interests  were 
or  might  be  in  conflict  with  his  daty  as  admin- 
istrator. 

"The  court  therefore  holds  that  as  a  matter 
of  law  the  transaction  must  be  treated  and 
dealt  witJi  not  as  a  purchase  by  and  assignment 
to  the  corporation,  but  as  a  conversion  by  Mr. 
Macfadden  of  the  property  of  which  he  was  a 
trustee  through  the  medium  of  the  corpora- 
tion." 

The  effect  of  these  findings  of  fact  by  the 
court  is  to  bold  that  Macfadden  converted 
the  property  sold  to  the  corporation  to  his 
own  use  In  a  fraudulent  manner;  that  such 
fraud  is  further  shown  by  the  forcing  of  Mrs. 
Jenkins  out  of  the  corporation  and  canceling 
her  stock.  We  are  of  the  opinion  that  the 
finding  of  the  trial  court  Is  supported  by  the 


testimony.  It  would  seem  tliat  the  adminis- 
trator being  first  appointed  and  having  enter- 
ed upon  the  discharge  of  bis  duties,  and  his 
position  being  one  strictly  of  trust,  and  after 
having  entered  upon  the  performance  of  bis 
trust  as  administrator  having  formed  the 
corporation  of  whl<ai  be  became  president, 
which  took  over  the  business  of  the  decedent, 
and  whldi  purchased  through  the  adminis- 
trator the  property  herelsbefore  referred  to, 
and  having  represented  to  Mrs.  Jenkins  the 
objects  for  which  the  corporation  was  form- 
ed, and  thereafter  the  corporation  having 
forced  ber  out  of  the  corporation,  tbat  it 
must  be  held  the  corporation  was  not 
conceived  in  good  faith,  but  only  as  a  medi- 
um throu(^  which  the  administrator  could 
act  and  operate  and  secure  undue  advantages 
and  profits  to  himself  and  those  who  were 
permitted  to  continue  to  share  with  him. 
This  would  in  effect  be  a  fraud  against  the 
Interest  of  the  cestui  que  trust  or  the  repre- 
sentatives of  the  deceased. 

The  $1,600  notes  given  by  Macfadden  and 
Simonitsch,  whether  given  at  the  time  the 
corporation  was  formed  or  Just  before  they 
forced  Mrs.  Jenkins  out  of  the  corporation, 
do  not  place  Macfadden  In  a  more  favorable 
position,  nor  Is  the  giving  of  such  notes  any 
proof  that  Macfadden  acted  in  good  faith. 
At  whatever  time  such  notes  were  given  they 
were  Immediately  charged  off  to  profit  and 
loss.  As  we  already  in  effect  have  held,  the 
shares  of  stock  of  the  corporation  first  Is- 
sued to  Macfadden  and  Simonitsch  were  is- 
sued to  them  for  the  good  will  of  the  Ells- 
worth &  Jenkins  business,  Mrs.  Jenkins  also 
at  the  same  time  receiving  15  shares.  The 
stock  issued  to  Macfadden  and  Simonitsch 
was  never  paid  for  otherwise  than  out  of  the 
profits  of  the  corporation.  Mrs.  Jenkins  was 
forced  out  of  the  corporation  on  the  ground 
tbat  she  did  not  pay  for  ber  stock.  It  fur- 
ther appears  that  Simonitsch,  in  1908,  paid 
Into  the  corporation  $1,000,  receiving  there- 
for 10  shares  of  stock,  but  very  shortly  there- 
after borrowed  from  the  corporation  $000. 
Later  Macfadden  received  $1,500  worth  of 
stock  for  his  interest  in  the  Soberg  farm, 
the  estate  receiving  $750  credit  for  the  same 
interest.  Macfadden  later  on  paid  $2,500  in 
cash  and  a  half  interest  in  another  certain 
piece  of  land. 

The  correspondence  between  Macfadden 
and  Ellsworth  shows  the  activity  of  Macfad- 
den in  and  about  purchasing  Ellsworth's  in- 
terest in  such  partnership,  including  the  $10,- 
000  claim  and  Interest  of  Ellsworth  against 
Jenkins.  Macfadden  after  his  appointment 
as  administrator  hastened  to  collect  tbe  life 
insurance,  wlilCb  the  record  shows  he  did 
collect,  and  which  Jenlcins  carried,  and  out 
of  the  $10,000  policy  made  payable  to  the 
partnership  he  hastened  to  pay  a  $5,000  note 
wbich  Ellsworth  held  against  Jenkins,  and 
in  addition  a  claim  of  $1,600,  all  of  which 
were  exclusive  of   the   additional   amount 
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dalmed  to  be  due  fiwm  Jenkliu  to  Eniswortb 
in  the  sam  of  $10,000. 

[I]  After  these  transactloDs  Macfadden 
prooseded  to  purchase  the  interest  of  Blls- 
worth  in  the  partnership,  including  the  $10,- 
000  dalm,  all  of  which  was  purchased  on 
behalf  of  the  corporation,  and  the  $10,000 
finim  and  interest  was  thereafter  filed 
against  the  estate  of  Jenkins.  It  is  unneces- 
sary to  go  into  detail  and  set  out  the  corre- 
spondence between  Macfadden  and  Ellsworth 
leading  up  to  the  purchase  of  laisworth's  In- 
terest In  the  partnership.  It  would  seem 
from  the  correspondence  and  from  aU  of  Mac- 
fadden's  ads  with  reference  to  bis  haste  in 
being  aHMlnted  administrator,  the  collection 
of  the  insurance  and  the  fordug  of  Mrs. 
Jenkins  out  of  the  corporation,  and  many 
other  drctun  stances  and  facts  in  the  case, 
that  Macfadden  was  acting  in  bad  faith  and 
was  Violating  his  every  trust  as  adminis- 
trator. Macfadden's  actions  are  not  placed 
in  a  more  favorable  light  because  be  acted 
through  a  corporation.  There  Is  no  doubt  of 
the  general  rule  of  authority  that  a  cor- 
poration is  a  legal  entity  and  will  be  con- 
sidered as  such  until  there  is  sufficient  cause 
to  consider  It  otherwise.  Corporations,  bow- 
ever,  cannot  be  used  as  a  cover  imder  which 
wrongs  may  be  committed  and  fraud  perpe- 
trated. If  corporations  are  sought  to  be  used 
as  a  cover  for  fraud  and  wrong,  the  court 
will  look  through  the  form  of  the  corporation 
to  ascertain  Its  actual  purpose  and  Intent. 
Cook  on  Corporations,  i  604,  contains  the 
following : 

"The  disabilitieg  of  the  corporation  are  not 
disabilities  of  the  stockholders,  nor  the  disabili- 
ties of  the  stockholders  the  disabilitieg  of  the 
corporation.  Hence  it  is  that  a  corporation  is 
often  organized  as  a  cloak  for  fraud.  Such 
cases  as  these  are  becoming  common,  and  the 
courts  are  Inclined  to  ignore  the  corporate  ex- 
istence when  necessary  in  order  to  circamvent 
fraud." 

No  corporation  can  become  so  securely  or- 
ganized and  protected  as  a  legal  entity  as 
to  become  a  cover  for  wrong  and  fraud  and 
thereby  defeat  the  rights  of  Innocent  parties. 
A  corporation  cannot  be  greater  than  law 
and  equity,  nor,  by  reason  of  Its  legal  en- 
tity, be  Immune  from  answering  for  fraud 
and  wrong.  In  such  case  the  protecting 
hands  of  eqidty  will  brush  aside  the  outn-ard 
forms  of  the  corporate  entity,  and  analyze 
the  foundation  purpose  and  Intent  of  the 
corporation,  and  If  the  purpose  and  intent 
of  the  corporation  are  not  Imbedded  In  good 
faith,  and  are  but  a  cover  for  wrong  and 
fraud  against  the  Innocent,  the  corporate 
entity  will  afford  no  protection  for  such 
wrong  and  fraud  in  a  court  of  equItJ^ 

Corporations  In  the  transaction  of  busl- 
,iie8s  hare  a  legitimate  use  as  a  matter  of 
'conventence,  and  when  so  used  for  the  ac- 
oomplldiment  of  a  legitimate  purpose  are 
not  looked  upon  with  disfavor  either  by 
courts  of  law  or  equity,  and  the  legal  entity 
«t  socb  corporations  when  engaged  in  a  le- 


gltlmatB  enterprise  Is  recogniziad  both  at  law 
and  In  equity,  but  neither  law  nor  equity 
will  ever  recognize  the  right  of  a  corporate 
entity  to  become  the  receptacle  or  cover  for 
fraud  or  wrong  based  ui)on  deception  for  the 
purpose  of  defeating  the  right  of  innocent 
parties. 

The  appellant  has  asked  to  be  stricken 
from  the  account  as  stated  by  the  learned 
trial  court  the  following  Item:  The  good 
will  Item  of  $6,467iS0.  The  appellant  also 
asks  that  there  be  stricken  from  the  ac^ 
count  all  the  frecelpt  Items  shown  In  the 
trial  court's  finding  No.  23,  which  items  Im- 
mediately follow  the  good  will  Item  aod  in- 
clude all  the  Items  to  the  end  of  the  re- 
ceipts, such  items  being  so  voluminous  and 
not  eniunerated  herein.  The  appellant  fur- 
ther asks  that,  In  addition  to  the  above 
items  being  stridcen  from  the  account,  all 
other  partnership  items  should  be  stricken 
therefrom.  We  are  of  the  opinion  that  such 
items  were  properly  included  and  should  re- 
main as  stated  by  the  trial  court  The  court 
made  a  proper  allowance  of  the  Wheeler 
and  Derner  claims,  allowing  them  for  the  ac^ 
tnal  amount  which  the  administrator  paid 
In  making  settlement  of  them,  sudi  claims 
being  settled  at  a  discount  by  the  administra- 
tor, who  sought  to  include  the  full  amount 
of  such  claims  in  his  account. 

[7]  The  administrator  may  not  purchase 
claims  against  the  estate  at  dlsconut  and  re- 
ceive credit  in  his  account  of  Iiis  administra- 
tioa  for  the  full  amount  of  the  claim,  there- 
by securing  a  profit  to  himself.  The  court 
was  also  right  in  disallowing  the  $180  item 
paid  by  the  administrator  to  Ellsworth-Jen- 
kins Company  as  commission  for  selling  the 
Lee  farm,  upon  the  same  iwlnclple  Just  stat- 
ed with  reference  to  purchasing  claims 
against  the  estate.  The  payment  of  a  com- 
mission by  the  administrator  to  the  Ells- 
worth-Jenkins Company  was  in  effect  a  i>ay- 
ment  of  a  commission  to  himself,  for,  being 
a  member  of  the  corporation  and  president 
thereof,  he  must  have  received  a  part  of  the 
profits. 

The  appellant  complains  that  he  is  charged 
with  property,  money,  and  effects  between 
the  time  of  the  death  of  Jenkins  and  the 
time  when  the  corporation,  according  to  the 
claim  of  the  appellant,  actually  commenced 
business,  which  was  about  the  1st  of  the 
year  1909.  It  must  be  borne  In  mind,  bow- 
ever,  that  this  accounting  is  against  W.  C. 
Macfadden  as  administrator  of  the  estate  of 
H.  H.  Jenkins.  Whatever  property,  money, 
or  effects  had  or  owned  by  Jenkins  at  the 
time  of  his  death,  which  came  under  the 
control  of  Macfadden,  must  be  accounted  for. 
It  Is  not  shown  that  Mrs.  Jenkins  had  any- 
thing to  do  with  handling  the  money  or 
property  either  before  or  after  the  appoint- 
ment of  the  administrator,  nor  Is  it  shown 
that  any  other  person  came  Into  iMssesslon 
of  any  of  the  property,  money,  or  effects  of 
H.  H.  Jenkins  after  the  time  of  his  death. 
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exciting  ,W.  C.  Macfadden.    W.  O.  Macfad- 
den  was  appointed  administrator  on  the  2d 
day   of   September,    1908.     The   corporation 
was  organised  and  doing  business,  or  about 
ready  to  do  business,  on  October  3,  1908. 
AU  of  the  property  of  the  H.  H.  Jenkins  es- 
tate, whether  of  his  personal  estate  or  of 
the  partnership,  came  into  the  possession 
and  control  of  W.  C.  Macfadden,  consider- 
able of  which,  as  we  have  seen,  was  sold  by 
him  to  the  corporation,  of  which  he  was 
president.     It  seems,   therefore,  that  it  is 
proper  that  be  should  account  for  all  the 
property,  money,  or  efCects  H.  H.  Jenkins 
possessed,  or  had  an  interest  in,  at  the  time 
of  bis  death,  whether  it  be  his  individual 
property  or  his  interest  In  the  partnership 
pr<q?erty.    Appellant  seeks  to  show  that  if  he  Is 
to  be  charged  with  the  property,  money,  or 
effects  of  H.  H.  Jenkins,  deceased,  and  dur- 
ing the  time  before  the  corporation  was  or- 
ganized,  and   down   to   December   31,   1908, 
that  then  certain  disbursements  aggregating 
$11,363.39  should  be  allowed,  Macfadden,  the 
appellant,  claiming  that  such  disbursements 
had  not  been  allowed ;  but  to  this  we  think 
the  appellant  is  mistaken.    One  of  the  main 
disbursements  which  appellant  claims  diould 
be  allowed  is  a  note  of  $6,000  to  J.  E.  Ells- 
worth, and  Interest  thereon  aggregating  $1,- 
480,  in  rill  $6,480.    Another  of  the  disburse- 
ments is  a  note  for  41,500  to  the  EJqiultable 
Insurance  Company.    Another  is  a  note  for 
$500  to  the  Fargo  National  Bank.    At  first 
glance   bis  claim   would   appear   plausible, 
but  upon  further  examlnatioa  It  Is  found 
that  the  court,  instead  of  charging  the  appel- 
lant's account  with   the  $10,000  Insurance 
payable  to  Ellsworth  &  Jenkins,  charged  only 
$1,538.11.     This  is  the  amount  of  that  in- 
surance policy  remaining  after  the  payment 
of  such  daims.    If  the  disbursements  were 
to  be  allowed  in  the  manner  contended  for 
by  the  appellant,  then  the  court  would  have 
charged  his  account  also  with  $10,000  on  tic- 
count  of  the  insurance  payable  to  the  part- 
nership, instead  of  the  balance  whidi  was 
left  after  paying  the  above  claims,  which  was 
$1,538.11.     Two  of  the  important  items  in 
the  disbursements  which  are  claimed  should 
be  allowed  is  one  of  $900  and  one  of  $808.10, 
whldi  are  amounts  the  appellant  claims  he 
paid  out  on   the   Bowers   farm   to   pay   up 
a  $1,600  mortgage.    At  the  time  the  Bowers 
farm    was   sold   the  petition    for   the  sale 
thereof  showed  there  were  two  mortgages 
against  it,  one  for  $2,500  and  one  for  $1,600. 
As  a  matter  of  fact  there  was  only  the  $2,- 
500  against  the  farm  at  the  time  of  its  sale 
through  the  probate  court.    The  farm  sold 
through  the  probate  court  for  $1,500.    It  is 
apparent  that  said. farm  was  sold  with  the 
Idea  that  there  was  a  $2,500  mortgage  and 
a  $1,600  then  in  force  and  effect,  and  the 
farm  must  have  been  sold  subject  to  these 
two  mortgages.    It  appears,  therefore,  that 
no  credit  is  due  the  appellant  for  the  $900 
and  $808.10  items. 


The  other  items  of  dlstmraemeDt  which 
the  appellant  claimed  sbonld  be  allowed  are 
several  small  items  the  appellant  claims  to 
have  expended  in  regard  to  the  Daley  farm, 
Rlpan  farm,  Bowers  farm,  Loomls  farm. 
Van  Vleet  farm,  Elmerson  farm,,  and  the 
Henning  property,  together  with  certain 
amounts  claimed  to  have  been  paid  out  for 
interest  on  mortgages  against  the  Bowers, 
Rlpan,  Iioomls,  and  Van  Vleet  farms.'  We 
are  of  the  opinion  that  the  court  must  have 
CMisldered  all  these  matters  at  the  time  of  • 
its  findings  of  fact  and  the  statement  of 
account  which  it  has  set  forth  in  its  findings 
of  fact.  We  notice  also  that' In  the  state- 
ment of  account  of  the  receipts  where  charg- 
es of  the  various  sums  of  money  were  made 
against  the  appellant  there  appears  to  be  no 
charges  for  any  crops  that  might  have  been 
grown  on  the  four  farms  above  mentioned. 
If  there  were  any  crops  for  the  year  1908  on 
such  farms,  they  do  not  appear  to  be  charg- 
ed to  the  appellant  If  therft  were  crops 
upon  such  farms,  and  the  appellant  used  the 
proceeds  of  such  crops  to  pay  the  Interest, 
then  he  has  already  been  reimbursed. 

Tha  court  below  held.  In  effect,  that  all 
orders  made  by  the  probate  court  and  not 
appealed  from  within  30  days  became  bind- 
ing and  were  to  remain  effective,  and  were 
not  to  be  disturbed  unless  by  direct  action. 
It  also  would  not  receive  any  testimony  as  to 
the  value  of  the  laud  sold  by  the  adminis- 
trator through,  the  probate  court  to  the  cor- 
poration, and  the  price  of  the  equities  of  the 
land  so  sold  to  the  corporation  would  be 
the  measure  of  damages  in  this  particular 
accounting.  Whatever  the  whole  price  of 
the  equity  of  any  piece  of  the  partnership 
land  or  other  land  belonging  to  the  dece- 
dent at  the  time  of  his  death,  or  In  which 
he  had  an  interest  which  was  sold  by  the 
administrator  through  the  probate  court  to 
the  corporation,  would  be  the  true  measure 
of  damages  and  the  value  of  such  equity  to 
be  charged  to  the  account  of  the  adminis- 
trator in  this  action.  In  other  words,  the 
court  held  that  in  this  proceeding  no  other 
value  could  be  shown  of  the  lands  so  sold 
by  the  administrator  through  the  probate 
court  except  the  cash  value  as  determined  by 
the  sale  of  such  land  through  the  probate 
court,  and,  no  appeal  having  been  taken  from 
the  orders  confirming  the  sales,  such  orders 
became  binding  upon  the  district  court  so 
long  as  such  orders  remained  in  force,  even 
though  such  orders  were  voidable  orders 
and  sales.  This  we  believe  to  be  the  proper 
rule.  We  notice,  however,  the  court  In  fix- 
ing the?  value  of  the  equity  of  the  land  so 
sold  increased  the  price  of  the  land  In  the 
court's  final  account.  That  is,  the  court 
allowed  a  greater  value  for  the  equity  in  a 
given  piece  of  land  in  making  up  the  ac- 
count which  the  court  did  make  on  the  sam« 
piece  of  land  than  the  value  of  the  equity 
of  the  same  piece  of  land  appears  to  have' 
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b^n  as  determined  by  Om  piiee  for  \rhl(3k 
such  equity  In  such  tract  of  land  was  sold 
in  the  probate  court.  For  instance,  the  eq- 
uity in  the  southeast  quarter  of  section  27, 
township  140,  range  50,  was  sold  by  the  ad- 
ministrator through  the  probate  court  for 
$1,500,  but  the  court  in  Its  account  charged 
the  account  of  Macfadden  for  the  same  piece 
of  land  $2,100,  with  Interest  on  $2,100  from 
January  1,  1909,  to  February  1,  1916.  This 
we  believe  to  be  an  incorrect  charge  under 
the  mle  which  gorems  In  this  ease.  As  we 
view  the  matter,  for  the  piece  of  land  Just 
described  the  court  should  iutve  charged  Mac- 
fadden's  account  $1,600,  together  with  6  per 
cent,  interest  thereon  from  the  date  of  the 
sale  of  such  land  through  the  probate  court; 
and  so  it  appears  to  be  with  other  tracts  of 
land,  the  equities  of  which  were  sold  through 
the  probate  court  by  the  administrator  to 
the  'coix>oration.  Wherever  the  administra- 
tor is  charged  with  the  value  of  an  equity 
in  a  tract  of  land  which  was  sold  by  him 
through  the  probate  court  to  the  corpora- 
tion, be  should  be  charged  the  full  value  of 
such  equity  as  determined  by  the  price  re- 
celred  for  the  same  in  the  sale  through  the 
probate  court,  with  Interest  on  the  price 
paid  for  such  equity  in  the  probate  court  at 
the  rate  of  6  per  cent  And  wherever  tiie 
lower  court  has  affixed  a  greater  value  to 
the  equity  of  any  given  tract  of  land  sold 
by  the  administrator  through  the  probate 
court  to  the  corporation  than  the  price  for 
which  such  equity  of  such  tract  of  land  sold 
in  the  sale  through  the  probate  court,  the  ad- 
ministrator's account  Is  entitled  to  a  credit 
of  the  difference  between  what  the  land  sold 
for  through  the  probate  court  and  the 
amount  with  which  the  court  charged  the 
administrator  for  the  equity  in  such  piece 
of  lapd  in  the  account  stated  by  the  court. 
In  other  words,  taking  the  southeast  quar- 
ter of  section  27,  township  140,  range  60,  as 
an  examplCr  interest  should  be  figured  on 
fl.500,  the  price  In  the  probate  court,  from 
the  date  of  the  sale  to  February  1,  1916,  and 
that  amount  should  be  deducted  from  $2,992.- 
50.  The  difference  thug,  found  should  be 
credited  to  Macfadden's  account  as  such 
account  was  stated  by  the  lower  court.  Of 
course  the  estate  will  be  entitled  to  receive 
Interest  until  the  time  when  the  amount 
found  to  be  owing  from  Macfadden  to  the 
estate  is  paid.  Whatever  difference  the  cal- 
culation In  accordance  with  this  require- 
mtnt  makes  in  regard  to  the  manner  and 
method  of  determining  Macfadden's  liability, 
which  we  have  outlined,  should  be  deducted 
from  the  whole  amount  found  to  be  owing 
by  him  by  the  trial  court,  which  was  $26,- 
217.65.  This  would  not  prevent,  as  we  view 
the  matter,  tmder  the  theory  under  which 
this  case  has  been  tried,  the  exercise  of  any 
right  of  action  which  the  respondent  might 
bare  of  a  separate  action  to  recover  the  bal- 
uice  of  the  value  of  the  equities,  If  any,  of 


the  lands  scdd  through  the  probate  court  by 
the  administrator. 

The  court  below  held  that  there  oould  be 
charged  to  the  appellant  only  the  cash  sell- 
ing price  of  the  land  at  the  time  they  were 
sold,  and  the  sale  of  the  farms  was  made 
only  of  the  equity  that  remained  in  them  at 
the  time  of  the  sale.  The  court  held  that 
no  other  Value  could  be  shown  of  such  farms 
in  these  proceedings  ezo^t  the  cash  value 
as  determined  by  the  sale  of  such  land 
through  the  probate  court,  the  orders  of 
which  sales  and  the  consummation  there- 
of, not  having  been  appealed  from,  ware 
binding  upon  the  district  court  so  long  as 
sudi  orders  remained  in  foroe,  and  even 
thoof^  they  were  voidable  orders  and  sales. 
We  are  of  the  opinion  that  the  trial  court 
took  Into  consideration  all  the  Items  of  die- 
buTsement  which  the  appellant  claimed  he 
should  be  allowed  from  the  time  of  the 
death  of  Jenklni^  until  the  31st  of  December. 

We  see  no  reason  for  disputing  the  tind- 
Ings  of  fact  of  the  trial  court,  nor  Its  ac- 
count as  stated  In  its  findings  of  fact,  ex- 
cept as  we  have  indicated  and  set  forth. 

We  mii^t  also  further  add  that,  under  the 
circumstances  of  this  case,  the  court  might 
very  well  have  disallowed  any  administra- 
tor's fees  to  the  appellant,  be  not  having 
Iierformed  his  trust  as  administrator  in  the 
manner  required  by  law. 

A  further  fact  to  be  takm  into  considera- 
tion is  that  Mrs.  Jenkins  has  been  put  to 
great  expense  In  litigation  extending  over  a 
period  of  several  years.  Her  mind  has  been 
In  suspense,  not  knowing  whether  she  would 
ever  come  Into  possession  of  that  part  of  the 
proceeds  of  her  husband's  estate  to  which 
she  was  rightfully  and  lawfully  entitled; 
and  she  having  been  denied  for  all  these 
years  the  benefits  of  the  use  of  the  proceeds 
of  her  husband's  estate  by  reason  of  the 
unfaithfulness  of  the  administrator  to  his 
trust  In  not  looking  after  all  the  property 
of  the  estate  of  the  deceased  with  care  and 
faithfulness,  ns  he  Is  required  to  do  In 
obedience  to  the  laws  of  this  state.  Courts 
cannot,  or  at  least  should  not,  look  with 
favor  upon  the  acts  of  one  who  occupies  a 
trust  relation,  and  who  by  such  acts  in  any 
manner  falls  to  fairly,  fully,  and  conscien- 
tiously execute  his  trust  duties.  Courts  will 
scrutinize  carefully  the  acts  of  persons  In 
trust  relations.  Administrators  are  appoint- 
ed by  the  courts  which  have  jurisdiction 
over  them,  for  the  reason  that  such  courts 
at  the  time  of  such  appointment  have  con- 
fidence and  Implicit  faith  In  the  good  faith. 
Integrity,  honest  Intention,  and  unquestion- 
able character  and  ability  of  the  one  ap- 
pointed as  such  administrator  to  fully  exe- 
cute the  duties  of  what  may  be  termed  his 
sacred  trust. 

Where  a  man  after  many  years  of  cease- 
less struggle  and  toll  has  acquired  some  com- 
petence, some  little  property  Interest  or  mon- 
ey, which  is  being  accumulated  for  the  pro- 
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tectlon  and  support  of  those  dependent  upon 
him,  and  for  their  use  and  benefit  when  the 
accvimnlator  can  no  longer  struggle  for  their 
support  by  reason  of  being  called  upon  to 
answer  the  sumnuHis  of  the  dread  messenger 
of  death,  he  has  every  reason  to  expect  that 
In  pursuance  to  the  laws  of  the  state  such 
property,  money,  or  effects  will  be  safeguard- 
ed for  the  benefit  of  his  dependents  in  order 
that  they  may  not  become  charges  of  the 
state,  a<nd  in  order  that  they  may  continue  to 
maintain  the  same  respectable  place  in  so- 
ciety which  they  occupied  during  the  lifetime 
of  the  decedent  (3ourt8  are  exceedingly  jeal- 
ous, therefore.  In  the  enforcement  of  such 
trust  relations,  and  in  holding  those  who  as- 
sume those  trust  relations,  such  as  exist  in 
this  case,  to  strict  accountability,  to  the  end 
that  the  decedent's  property  held  in  trust  by 
the  administrator  may  pass  to  those  repre- 
sentatives  entitled  to  receive  the  same. 

Any  balance  in  Macfaddto's  favor  in  the 
ancillary  administration  in  Minnesota  may 
be  offset  against  the  amount  which  Macfad- 
den  is  owing  the  estate  in  the  principal  ad- 
ministration in  North  Dakota,  and  also  the 
amount  of  any  credits  he  may  be  entitled  to 
by  what  we  have  heretofore  said  with  ref- 
erence to  the  price  or  value  of  any  equity  as 
determined  by  the  sale  in  the  probate  court 
These  deductions,  if  any,  should  be  made 
from  the  amount  of  $26,217.65,  the  amount 
found  owing  by  the  trial  court  in  its  account 
stated. 

The  order  and  decision  appealed  from  are 
afSrmed,  with  costs. 

BRUCE,  C.  J.,  and  ROBINSON  and  BIRD- 
ZKISL,  JX,  concur  in  result 

CHRISTIANSON,  J.  (dissenting).  I  am 
unable  to  agree  with  the  conclusions  reached 
by  my  Assodates  on  many  of  the  questions 
presented  on  this  appeal,  and  will  endeavor 
to  discuss  briefly  the  propositions  on  which 
I  differ. 

I  desire  to  say  at  the  outset  that  I  fully 
concur  In  the  sentiments  expressed  in  the 
opinion  prepared  by  Mr.  Justice  GRACE 
with  respect  to  the  obligations  of  an  admin- 
istrator or  executor.  I  fully  agree  that  every 
safeguard  should  be  thrown  around  the  ad- 
ministration  of  estates,  and  that  an  admin- 
istrator or  executor  should  not  be  permitted 
in  any  manner  to  enrich  himself  at  the  ex> 
pense  of  the  estate.  And  it  is  with  this  prin- 
ciple in  mind  that  I  have  considered  and 
arrived  at  my  conclusions  in  this  case. 

This  litigation  arose  In  the  county  court 
Miacfadden  was  appointed  administrator  of 
the  Jenkins  estate  in  S^tember,  1908,  and 
continued  tO'  act  as  administrator  until  in 
October,  1910.  At  that  time  Macfadden  ten- 
dered his  resignation  as  administrator  and 
filed  his  final  account.  A  supplementary  ac- 
count was  filed  in  July,  1914.  Exceptions 
were  filed  to  the  accounts  and  a  full  hearing 
bad  before  the  county  court  with  the  result 


that  the  county  court  In  January,  1916,  made 
an  order  settling  the  account  An  appeal 
was  taken  from  the  order,  and  on  a  bearing 
in  the  district  court  many  of  the  todings 
made  by  the  county  judge  were  overturned. 
The  principal  questions  presented  on  this  ap- 
peal are  whether  the  county  judge  or  the 
district  judge  was  correct  in  their  respective 
conclusl(ms  upon  the  facts  and  the  law.  The 
county  court  of  Cass  county  has  increased 
jurisdiction,  and  the  presiding  Judge  Is  a 
man  of  ripe  experience.  He  has  been  an 
Incumbent  of  his  office  for  a  long-term  of 
years,  and  was  probably  as  weU  qualified  to 
pass  on  the  credibility  of  the  witnesses  and 
the  other  questions  arising  in  consideration 
of  the  account  as  was  the  district  Judge. 
Not  only  did  the  county  judge  have  the  same 
opportunity  to  observe  wltnef<«es  and  parties, 
but  he  was  familiar  with  the  various  details 
of  the  administration  of  the  estate.  Conse- 
quently I  do  not  believe  that  in  this  case  the 
findings  of  the  trial  court  in  so  far  as  they 
overturn  those  of  the  county  court,  are  en- 
titled to  any  particular  weight 

The  evidence  shows  that  at  the  time  Jen- 
kins died  be  was  in  dire  financial  straits. 
The  land  business  conducted  by  him  In  Fargo 
had  for  some  months  prior  thereto  concededly 
been  a  losing  venture,  and  the  books  show 
a  cMislderable  loss.  The  only  property  left 
by  Jenkins,  aside  from  certain  life  insur- 
ance policies,  consisted  of  equities  in  lands. 
The  lands  were  all  covered  by  one  or  more 
mortgages.  At  the  time  of  his  death,  and  for 
some  time  prior  thereto,  Jenkins  had  in  his 
employ  as  bookkeeper  and  assistant  manager 
one  Simonltsd).  It  was  suggested  that  the 
land  business  started  by  Jenkins  might  be 
carried  on  with  some  profit,  and  that  a  cor- 
poration might  be  formed  to  carry  on  land 
business,  and  also  that  this  corporation  could 
aid  the  administrators  in  handling  the'  equi- 
ties In  the  lands  to  good  advantage.  The 
corporation  was  organized  in  September, 
1908,  and  commenced  business  In  October, 
1908.  The  three  Incorporators  were  Mac- 
fadden, Slmonltsch,  and  Mrs.  Jenkins.  Mac- 
fadden was  cashier  of  one  of  the  principal 
banks  of  Fargo.  Slmonltsch  had  had  con- 
siderable experience  in  the  land  busines.s, 
and  was  particularly  familiar  with  the  af- 
fairs of  Jenkins.  No  money  was  p.ild  In  by 
any  of  the  incorporators,  but  they  made  an 
entry  upon  the  books  of  the  corporation  list- 
ing as  an  asset  "good  will"  in  the  sum  of  $4,- 
500,  and  Issued  stock  in  the  amount  of  $1,- 
500  to  each  of  the  three  incorporators.  The 
trial  court  held  that  the  administrator  in 
this  manner  permitted  the  good  will  of  Jen- 
kins' land  business  to  be  converted,  and 
that  the  entry  on  the  corporate  books  of  $4,- 
500  for  "good  will"  was  an  admission  that 
the  business  had  this  value.  There  was  no 
other  evidence  whatever  tending  to  show 
the  particular  value  of  the  business  except 
such  entry. 
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If  any  evidentiary  value  Is  to  be  attached 
to  the  entry  In  the  books,  this,  when  taken 
In  connection  with  the  amount  of  stock  ac- 
tually Issued  to  each  of  the  three  incorpora- 
tors, could  not  be  deemed  to  establish  any 
valuation  upon  Jenkins'  business  in  excess  of 
the  amount  of  the  stock  actually  issued  to 
Sirs.  Jenkins.  As  already  stated,  Jenkins' 
land  business  had  been,  for  some  months 
prior  to  his  death,  operated  at  a  considerable 
loss.  Manifestly  the  business  was  of  such  a 
character  that  it  could  not  very  well  be  con- 
tinued by  the  administrator.  The  good  will 
contributed  by  Macfadden  and  Simonitscfa 
was  probably  as  great  as  any  contributed 
by  the  Jenkins'  estate.  In  fact  Slmonltsch 
was  probably  its  chief  asset ;  if  he  had  step- 
ped out,  there  was  little  or  nothing  left 

The  evidence  shows   that   the  Ellsworth- 
Jenkins  corporation  became  an  actual  going 
concern.      It   extended    its   operations   and 
achieved  a  degree  of  success  greatly  In  ex- 
cess of  the  business  formerly  carried  on  by 
Jenkins.    The  business  manager  and  direct- 
ing spirit  In  the  corporation  was  Slmonltsch. 
Macfadden  had  little  or  no  band  in  its  ac- 
tual management  or  controL    WhUe  the  cor- 
poration aided  in  making  rentals  and  other- 
wise looking  after  some  of  the  lauds  belong- 
ing to  the  estate,  only  a  very  small.  In  fact 
an  insignificant,  portion  of  its  business  had 
anything  to  do  with  the  aifalrs  of  Jenkins. 
In  my  opinion  the  evidence  clearly  shows 
that  the  corporation  was  formed  for  a  law- 
ful purpose;  that  there  was  no  Intent  on  the 
part  of  Macfadden  to  utilize  the  corpora- 
tion as  a  sliam  through  which  transactions 
vlth  the  estate  might  be  carried  on  for  his 
benefit;  that  the  various  transactions  had  by 
the   corporation   were  for  its  own   benefit, 
and  not  for  the  ben^t  of  Macfadden,  except 
as  be  might  benefit  the  same  as  any  other 
stoddiolder  therein.     The  purchase  by  the 
corporatioa  of  the  interest  of  Ellsworth  in 
the  partnership  property  was  one  wlilch  was 
directly  In  the  line  of  business  in  wMch  the 
corporation  was  engaged.     Manifestly  Mac- 
fadden could  not,  if  he  had  desired  to  do  so, 
Iiave  pardiased  BUsworth's  Interest  in  the 
partnership  pr<9erty  with  the  funds  of  the 
estate.    The  deal  was  one  which  the  corpora- 
tion  itself   might  properly   make  and   one 
wtilch  Macjadden  as  one  of  the  stockholders 
could  not  possibly  have  prevented  it  from 
mnklBg.    niere  is  no  contention  on  the  part 
of  any  one  that  the  estate  has  in  any  man- 
ner suffered  any  detriment  or  injury  t>ecau8e 
the   Eaisnrorth-Jenkins  Company  purchased 
sndi  Interest    On  the  contrary,  it  is  quite 
dear  to  me  that  the  sale  resulted  In  con- 
ddnable  Iieneflt  to  the  estate.    The  Blls- 
wtnth^enklns  Company  succeeded  In  mak- 
ing sates  of,  and  reallalng  moneys  from,  vaxl- 
008  equities  of  no  particular  value.    By  all 
sndt  sales  the  estate  was  directly  benefited. 
In  wliat  manner  could  the  estate  irassibly  be 
injured  by  tlie  fact  that  this  corporation  ac- 


quired Ellsworth's  interest?  Ellsworth,  the 
former  owner,  was  an  old  man  living  in 
Iowa,  and  he  apparently  took  little  or  no  in- 
terest in  a  disposition  of  the  property  be- 
longing to  the  partnership.  The  corp<»ratlon 
instituted  an  active  campaign  to  dispose  of 
those  equities,  and  converted  paper  equities 
into  real  money.  The  estate  received  an 
actual  benefit  therefrom. 

While  it  is  true  that  the  supposed  interest 
of  the  estate  In  these  lands  were  sold  to  the 
corporation,  it  is  also  true  that  the  corpo- 
ration treated  the  sale  by  the  administrator 
to  it  as  a  mere  nominal  transfer.  Macfad- 
den testified  that  the  sale  was  made  to  the 
corporation,  in  order  to  have  the  title  vested 
in  the  corporation,  so  ttiat  the  equities  oould 
be  conveniently  liandled  and  conveyed  when 
a  purdiaser  was  found.  The  sales  to  the 
corporation  were  treated  as  nominal,  and  the 
administrator  has  accounted  for  the  full 
share  to  which  the  estate  would  have  be&a 
entitled  if  Ellsworth  liad  made  the  sales  as 
surviving  partner.  The  subsequent  trouble 
between  Macfadden  and  Mrs.  Jenkins,  and 
the  cancellation  of  her  sto(^  in  the  Ells- 
^worth-Jenklns  Company,  has  no  particular 
bearing  upon  the  liability  of  Macfadden  as 
administrator  or  the  amonnt  due  on  Ills  final 
account,  but  it  probably  furnishes  a  reason 
for  the  bitterness  manifested  toward  Mac- 
fadden In  this  matter. 

It  is  interesting  to  note  that  the  district 
court  not  only  allowed  Macfadden  bis  fees 
as  administrator,  but  ■  further  found  as  a 
fact  that— 

"Mr.  Macfadden  throuchont  Ilia  administra- 
tion handled  the  bosinea  thereof  with  care,  skill, 
and  good  bnslneaa  judgment  with  a  view  to  the 
beat  interest  of  the  estate  as  be  understood  it 
to  be,  except  as  to  the  cancellation  of  Mrs.  Jen- 
kiDs'  stock  in  the  corporation,  the  conversion 
of  the  partnership  property  through  the  cor- 
poration, and  the  appropriation  by  himself  and 
the  corporation  of  the  bnsiness  of  the  deceased, 
Jenkins.  Other  errors  found  in  his  accounts 
and  rectified  by  this  court  were  due  to  mistakes 
of  law  as  to  his  rights,  duties,  and  obligationB, 
or  inadvertent  errors." 

In  my  opinion  tlie  decislcm  tn  tills  case 
results  in  a  grave  Injustice  to  Macfaddoo. 


On  Behearlng. 

PER  OUBIAM.  After  the  flUng  of  the 
decision  of  this  court  in  the  above-entitled 
action,  and  wlthta  proper  time,  each  party 
applied  for  a  r^earing.  A  r^earlng  will 
not  be  necessary  in  order  to  finally  dispose 
of  this  case.  The  opinion  handed  down, 
howefrer,  we  believe  should  be  modified  In 
one  Important  particular.  The  lower  court, 
in  paragraph  27  of  its  findings  and  decree, 
in  effect  beld  that  it  was  bound  by  the  de- 
cree of  the  county  court  of  Cass  county  as 
to  all  sales  of  real  property  made  by  Mac- 
fadden as  administrator,  and  for  this  reason 
could  not  in  this  proceeding  consider  any 
question  as  to  the  validity  of  these  sales 
or  inadequacy  in  the  sale  price.  This  court 
In  its  former  opinion  understood  and  believed 
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that  such  findings  referred  to  all  tbe  real 
property  which  belonged  to  Jenkins  Individ* 
ually  as  well  as  tbe  partnership  real  prop- 
erty. In  this  we  were  mistaken,  and  It  is 
clear  that  such  finding  referred  only  to  the 
real  property  belonging  to  Jenkins  individ- 
ually, and  did  not  refer  to  the  property  ot 
the  partnership. 

The  court  refused  to  receive  any  testi- 
mony relative  to  the  valae  of  the  real  prop- 
erty and  lands  belonging  to  Jenkins  person- 
ally of  which  sales  were  had  through  the 
probate  court,  and  In  this  regard  the  court 
proceeded  properly.  The  lower  court,  how- 
ever, did  receive  testimony  as  to  the  value 
of  tbe  partnership  lands,  and  after  hearing 
such  testimony  the  court  placed  valuations 
upon  the  equities  in  such  land,  which  values 
are  set  forth  In  the  court's  findings,  with 
reference  to  the  value  of  the  partnership 
lands.  We  do  not  feel  disposed  to  disturb 
the  value  of  the  equities  of  the  partnership 
land  as  ascertained  by  the  lower  court,  and 
hold  that  the  values  of  tbe  partnership  land 
and  property  as  found  by  the  trial  court  are 
sustained  by  the  testimony,  and  that  the  ap- 
pellant Is  entitled  to  no  reduction  because  of 
any  increase  In  value  of  the  partnership 
property  fixed  by  the  trial  court  over  and 
above  the  sale  price  of  such  lands  as  evi- 
denced by  the  records  of  the  county  court  of 
Cass  county,  this  upon  the  theory  that  the 
purchase  of  the  partnership  property  by 
Macfadden  through  the  medium  of  the  cor- 
poration in  the  manner  fully  set  out  in  the 
original  opinion  amounted  to  conversion  ot 
such  property,  by  reason  of  which  the  re- 
spondent would  be  entitled  to  recover  the 
actual  cash  value  of  all  the  partnership 
property  so  purchased,  both  real  and  per- 
sonal. 

The  former  and  original  opinion  Is  modi- 
fled  to  the  extent  that  the  values  of  the  eq- 
uities of  the  partnership  property  as  fixed 
by  the  trial  court  shall  be  taken  to  be  tbe 
actual  cash  value  of  the  equities  and  such 
partnership  property.  The  appellant,  In  his 
brief  and  additional  brief  filed  In  response 
to  the  court's  request,  claimed  that  from 
the  $26,217.65  which  the  trial  court  found  to 
be  the  amount  owing  by  Macfadden  there 
should  be  deducted  $6,0&1.46,  being  all  part- 
nership items  prior  to  1909,  and  also  the 
good  will  item  of  $6,457.50,  and  in  addition 
to  that  to  deduct  the  partnership  property 
items  of  $775.31  and  the  Emerson  farm  item 
$926.25  and  $359.61  for  alleged  excess  of  In- 
terest. 

We  believe  we  analyzed  most  of  such  mat- 
ters quite  fully  In  the  main  opinion,  and  do 
not  think  it  necessary  to  again  analyze  such 
matters  to  any  great  length.  Nothing  more 
need  be  said  with  reference  to  the  good 
will  Item  for  $6,457.50.  That  item  has  been 
discussed  at  great  length  In  the  main  opin- 
ion, and  the  proper  conclusion  arrived  at 
with  reference  to  the  same. 

Tbe  appellant  claimed  that  $6,061.46  should 


be  deducted  for  partnership  items  prior  to 
1900.  We  analyzed  this  proposition  quite 
fully  in  the  main  opinion,  and  concluded  that 
a  deduction  of  said  amount  for  partnership 
items  prior  to  1000  should  not  be  allowed.  In 
other  words,  we,  in  effect,  held  that  the  trial 
court  had  made  findings  as  to  these  part- 
nership items  and  we  sustain  such  findings. 
We  may  analyze  the  item  composing  the 
$6,064.46  made  up  from  the  partnership 
items  prior  to  1009  with  the  view  of  making 
it  clear  that  such  items  were  properly  charg- 
ed against  Macfadden.  The  items  which 
made  up  said  sum  were: 

Balance  of  insurance  money  and  in- 
terest    $2,191  90 

One-half  of  Knuth  contract  and  in- 
terest      1,066  75 

One-half  of  Haworth  mortgage  and 

interest 776  63 

Daily  crop  and  Interest Ill  90 

BuetteU  farm 85  50 

Mallory  farm ' 8  55 

The  thirteen  items  from  October  S, 
1908,  to  November  14,  aggregating    1,S23  33 

The  Insurance  policy  to  the  partnership 
was  $10,000.  The  Insurance  company  held 
a  note  for  $1,500.  This  was  deducted.  There 
was  also  paid  out  of  the  said  Insurance 
$513.11  to  the  Fargo  National  Bank,  which 
took  up  a  note  for  $500  and  Interest.  Out  of 
said  Insurance  was  also  paid  a  note  of  $5,- 
000  to  J.  H.  Ellsworth,  and  also  interest 
on  sa\d  note  to  the  amount  of  $1,480.  Tbe 
balance  left  after  these  deductions  was  an 
asset  of  the  partnership,  and  it  was  proper 
for  the  trial  court,  as  It  did,  to  require  Mac- 
fadden to  account  for  it,  and  that  Item  with 
Interest  thereon  amounted  to  $2,190.90,  which 
the  court  charged  against  the  account  of 
Macfadden,  which  was  proper.  The  trial 
court  also  found  that  the  $1,090  that  was  re- 
ceived on  the  Haworth  mortgage  was  a  part- 
nership asset,  and  that  only  $546  had  been 
accounted  for.  This  $545  and  Interest  here- 
on was  charged  to  Macf  adden's  account.  The 
trial  court  also  found  that  $1,500  had  been 
paid  over  by  J.  H.  Carleton,  January  3,  1909, 
in  part  payment  of  J.  H.  Ellsworth's  interest 
in  the  Knuth  contract,  and  that  said  $1,500 
was  a  partnership  asset,  and  only  $750  bad 
been  accounted  for.  The  trial  court  there- 
fore charged  Macfadden's  account  $750,  with 
Interest  thereon  from  January  3,  1909.  The 
trial  court  charged  $111.90  on  account  Dniley 
farm  for  part  of  the  crop  and  interest  on  the 
value  of  such  share  of  crop,  ond  $60  with  In- 
terest from  January  1,  1909,  for  hay  from  the 
BuetteU  fann,  and  $8.55  for  hay  from  the 
Mallory  farm.  These,  together  with  the  $1,- 
823.33,  the  other  13  items,  as  we  understand 
the  matter,  is  objected  to  for  the  reason  that 
such  items  were  received  by  the  partnership 
prior  to  the  time  the  corporation  bought  out 
Ellsworth.  We  think  that  such  objection  is 
not  well  founded,  and  that  the  trial  court 
was  right  in  charging  such  items  to  Macfad- 
den. Macfadden  qualified  and  became  ad- 
ministrator of  Jenkins'  estate  on  or  about  the 


Digitized  by 


Google 


N.D^ 


MACFA0OI!N  ▼.  JENKIKS 


169 


5th  day  of  September,  1908.  Be  then  beoame 
the  administrator  of  the  entire  estate  of  Jen- 
kins. Jenkins'  estate  did  not  consist  alone  of 
his  own  individual  property,  but  also  includ- 
ed his  interest  in  all  the  partnership  affairs 
and  property.  It  was  the  duty  of  Macfadden 
to  look  after  and  preserve  faithfully  and  as 
a  trust  the  entire  interest  of  the  estata  If 
while  actbog  as  each,  administrator  he  was 
Instromental  In  forming  a  corporation  of 
which  he  became  the  president,  whlidi  bought 
np  the  Interest  of  Bllsworth  in  the  partner^ 
ship,  any  profits  arising  from  such  purchase 
by  Macfadden,  either  to  him  or  to  the  corpo- 
ration of  which  he  was  the  president,  such 
profits  accrued  not  to  sndi  corporation  or 
to  Macfadden  personally,  but  accrued  to  the 
benefit  of  the  Jenkins  estate,  as  we  bave 
most  fully  shown  in  the  main  opinion,  and  it 
was  perfectly  proper  then  to  require  Macfad- 
den to  account  for  all  the  propwty  which 
came  into  his  liands  from  the  time  he  became 
administrator  of  Jenkins'  estate.  This  ac- 
counting Is  brongbt,  not  only  to  compel  Mao- 
fadden  to  account  for  the  partnership  pn^ 
erty,  but  for  all  property  which  came  into 
bis  hands,  either  partnerslilps  or  that  whldi 
belonged  to  the  individual  estate  of  Jenkins, 
and  the  Interest  which  Jenktos  had  in  the- 
partnership  property  was  an  asset  of  his  es- 
tate. 

We  think,  therefore,  that  all  items  refer- 
red to  which  were  charged  against  Macfad- 
den wlildi  came  into  his  hands  In  1008,  and 
it  is  not '  successfully  disputed  but  what  all 
such  items  dfd  come  into  his  hands,  were 
properly  charged  to  him  by  the  trial  court, 
and  we  think  It  is  proper  to  sustain  such 
findings  of  the  trial  court.  The  appellant 
claims,  however,  that  if  he  should  be  charged 
for  such  items,  there  should  be  deducted  cer- 
tain disbursements,  a  list  of  which  appellant 
has  set  forth  In  his  brief,  aggregating  $11,- 
91S.56.  An  examination  of  such  disburse- 
ments discloses  that  the  major  portion  of 
them  were  allowed  by  the  trial  court,  as,  fbr 
instance,  the  $1,500  payable  for  the  EJquitable 
Insurance  Ck)mpany  note,  $500  and  interest 
to  the  Fargo  National  Bank,  $6,480  principal 
and  int^est  of  the  note  to  BUsworth.  All  of 
the«e  the  appellant  has  received  credit  for. 
The  credits  for  |900  and  $800.10  for  pay- 
ments made  by  J.  H.  Oarleton  on  the  Bow- 
ers farm  were  completely  disposed  of  in  the 
main  opinion,  so  that  practically  all  the  dis- 
bursements claimed  by  appellant  either  have 
been  allowed,  and  such  as  were  not  we  be- 
lieve were  properly  disallowed.  There  re- 
main several  other  items  in  said  list,  none 
of  which  is  very  large,  and  most  of  which 
payments  are  for  interest  or  mortgage  on 
some  of  the  farms  which  belonged  to  the 
partnership  and  which  farms  were  purchased 
by  the  corporation.  The  court  evidently  did 
not  allow  these  interest  charges  to  Macfad- 
den as  disborsements. 

As  near  as  we  are  able  to  determine,  we 


believe  the  trial  oourt,  at  the  time  it  fixed 
its  values  upon  the  equity  of  the  partnership 
property  which  was  oonverted,  did  so,  talking 
into  omsideration  that  there  were  certain 
mortgages  aitd  Interest  owing  up<m  said 
property,  and  that  the  ralue  fixed  by  the 
court  was  the  net  value  of  the  equity  exclu- 
sive of  any  interest  on  mortgages.  We  think 
this  must  be  likely  the  reason  why  the  oourt 
disallowed  the  interest  disbursement  diarges 
made  by  the  appellant.  Any  other  disburse- 
ment charges  claimed  by  the  appellant  which 
were  disallowed  by  the  trial  court  we  be- 
lieve were  properly  disallowed.  •The  trial 
oourt  had  the  respective  parties  before  it, 
and  was  in  a  better  position  than  we  to  pass 
upon  each  item  of  the  disbursements.  It  was 
also  in  better  position  to  know  with  which 
items  to  charge  the  account  of  Macfadden  as 
administrator.  We  think  the  items  which  the 
trial  court  charged  against  the  account  of 
Macfadden  as  administrator  were  properly 
diargeable  to  such  account. 

In  the  main  opinion  we  referred  to  a  $1,600 
claim  paid  out  of  the  insurance  money.  The 
amount  deducted  by  the  Insurance  company 
was  $1,600.  The  main  <qiinion  is  corrected  In 
this  regard,  as  we  should  have  stated  that  it 
was  $1,500  deducted  by  tha  Insurance  compa- 
ny Instead  of  $1,600.  We  also  stated  in  the 
main  opinion  the  following:  "Iiateir  Macfad- 
den received  $l,S0O  worth  of  stock  for  his  in- 
terest in  the  Solberg  farm,  the  estate  receiv 
int  $760  credit  for  the  same  interest."  We 
should  have  said  that  Macfadden  received 
$1,500  stock  for  his  interest  in  the  Solberg 
and  Estby  farm.  However,  the  result  Is  the 
sama 

It  is  true  that  Macfadden  and  Simonitsch 
each  contributed  certain  capital  to  the  corpo- 
ration, but  did  not  contribute  such  capital  at 
the  time  of  the  inception  or  organization  of 
the  corporation,  but  some  time  later,  as  is 
shown  by  the  evidence  In  the  case.  The  or- 
ganization of  the  corporation  was  completed 
about  October  23,  1908,  and  about  that  time, 
or  about  the  24th  of  October,  1908,  com- 
menced business. '  Later,  commencing  possi- 
bly with  November  1,  1908,  various  amounts 
were  contributed  to  the  capital  of  such  cor- 
poration by  Simonitsch  and  Macfadden,  for 
which  they  received  stock  In  such  corpora- 
tion, but  none  of  the  amounts  paid  in  by  ei- 
ther were  paid  in  at  the  Inception  of  the  cor- 
poration; that  is,  at  the  time  the  organiza- 
tion of  the  corporation  was  completed. 

We  have  gone  into  the  matters  connected 
with  this  case  at  great  length.  The  main 
opinion  was  exceedingly  long  and  quite  ex- 
haustive. We  have  reviewed  at  considera- 
ble length  the  matters  presented  on  the  peti- 
tion for  rehearing.  We  are  fully  satisfied 
that  the  findings  of  the  trial  court  should  not 
be  disturbed,  f^pecially  in  cases  where  a 
long  account  is  involved  should  the  findings 
of  the  trial  court  receive  mudi  credit.  Not 
only  has  this  case  received  the  most  careful 
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attention  by  the  trial  court,  but  also  by  this 
court  Tbe  main  opinion  sliall  stand  as  here- 
tofore rendered,  except  as  the  same  is,  in  any 
manner,  modified  by  this  per  curiam  opinion. 

The  petition  for  rehearing,  both  of  the  ap- 
pellant and  re^wndent,  Is  denied. 

All  concur,  except  Mr.  Justice  CHRIS- 
TIANSON,  who  adheres  to  the  views  express- 
ed in  hla  dissenting  opinion. 


ODEGARD  T.  HAUGIiAND. 

(Supreme  Court  of  North  Dakota.     July  16, 

1918.    Rehearins  Deni«d  Sept  25,  1918.) 

(ByUahui  ly  the  Court.) 

1,  Pbihoipai,  and  Agent  <S=5>14(3),  IZ-Vxtr- 

CHASE  AT  FOBECLOSUBE  SAI*— NoNDEUVKBT 
OF   PBOPKRTT — CONVEBSIOH. 

Where  personal  property  is  subject  to  the 
lien  of  a  chattel  mortgage,  and  such  chattel 
mortgage  is  foreclosed,  and  the  personal  prop- 
erty covered  by  such  chattel  mortgage  is  sold  i 
upon  such  foreclosure  sale,  and  a  purchaser  at 
such  sale  agrees  with  the  owner  of  the  personal 
property  sold  at  the  chattel  mortgage  sale  that 
the  purchaser  would  purchase  the  personal  prop- 
erty at  such  sale  and  pay  for  the  same,  and  that 
the  owner  might  witliin  five  days,  r«pay  the 
purchaser  the  amount  paid  out  by  him  at  such 
sale,  such  purchaser,  under  such  an  agreement 
is  the  agent  of  the  owner  of  the  property,  and 
upon  the  payment  or  tender  to  the  purchaser  by 
the  owner  of  the  purchase  price  of  said  proper- 
ty, for  which  the  property  was  sold  at  said  fore- 
closure sale  within  the  time  stipulated,  the  pur- 
chaser must  deliver  such  property  to  the  owner, 
and,  failing,  and  refusing  to  do  so  in  aoeordance 
with  the  terms  of  the  agreement  he  is  liable 
for  conversion  for  the  value  of  the  property 
purchased  at  such  sale  and  converted. 

2.  PBINCIPAL   and    AQENT   «=9©,    48— BXEOtJ' 

TOBY  Contract— Gbatoetous  Aqbkement— 
Consideration. 
An  executory  agreement  to  act  as  agent  for 
another   is    ordinarily    not   binding   on    either 

earty,  unless  based  on  sufficient  consideration; 
ut  where  one  gratuitously  agrees  to  act  for  an- 
other, and  enters  upon  the  performance  of  the 
undertaking,  he  must  complete  performance  ac- 
cording to  his  promise,  even  though  there  is  a 
lack  of  consideration. 

8.  Appeal  and  Error  «=»999(1)— Pbincbpal 

AND    AoENT  «=»79(8)  —  Action   Against 

Agent— Instructions— Vebdict. 

The  question  of  agency  was  submitted  to 

the  jury  under  proper  instructions,  and  it  found 

the  agency  existed,  and  its  verdict  is  conclusive 

In  tUs  regard. 

(AMitional  Byttaltu  hv  Editorial  Btaff.) 
4.  Principai,  and   Agent  «=»20(1)— Exist- 
ence OF  Agency— KviDBKCE. 

In  action  for  breach  of  contract  to  purchase 
at  chattel  mortgage  foreclosure  and  to  permit 
owner  to  repay  purchase  price,  conversations 
between  the  parties,  after  the  sale,  as  to  de- 
fendant's agency,  were  admissible. 
6.  FRAUDS,  Statute  of  <s=»i56(5)— Agency  to 
PuBCHASB  ON  Chattel  Mortgage  Fore- 
closure. ^  ,    ^ 

A  contract  of  agency  to  purchase  at  a  chat- 
tel mortgage  foreclosure  and  to  permit  owner  to 
repay  puraiase  price  was  not  witUn  the  statute 
of  frauds. 

Appeal  from  District  Court  Benson  Coun> 
ty ;  O.  W.  Butts,  Judge. 


Action  by  Andrew  Odegard  against  L  O. 
Haugland.  Judgment  for  plalntlfl,  and  de- 
fendant appeala    Affirmed. 

Cowan  &  Adamson  and  H.  S.  Blood,  all  of 
Devils  Lake,  for  appellant  Flynn  &  Tray- 
nor,  of  Devils  Lake,  for  respondent 

GRACE,  J.  This  appeal  is  one  where  the 
defendant  appeals  from  the  judgment  of  the 
district  court  of  Benson  county,  and  from  an 
order  denying  a  motion  for  a  Judgment  not- 
withstanding the  verdict.  The  plaintiff,  Ode- 
gard, also  appeals  from  a  portion  of  the  Judg- 
ment being  a  portion  thereof  which  denies 
the  right  of  Odegard,  the  plalntlfl,  to  recover 
approximately  $700  in  addition  to  the  amount 
of  the  verdict  rendered  by  the  Jury,  basing  his 
rlg^t  to  recover  such  additional  amount  on 
the  alleged  error  of  the  court  in  instructing 
the  Jury  to  deduct  from  the  value  of  the  ma- 
chinery Involved  in  the  action  the  amount  of 
the  liens  of  the  Avery  Manufaqtui-ing  Com- 
pany and  John  W.  Ordiard.  The  action  Is 
one  where  the  plaintiff  seeks  to  recover  from 
the  defendant  the  value  of  a  certain  threshing 
machine  and  engine,  the  value  of  which  is  al- 
leged to  be  $4,000,  subject  to  a  mortgage  lien 
in  favor  of  the  Minneapolis  ThreslUng  Ma- 
•chlne  Company  for  $662,  which  was  fore- 
closed and  the  property  sold  on  the  1st  day 
of  August  1913.  The  plaintiff  pleads  and 
relies  upon  the  contract  alleged  to  have  been 
entered  Into  betweoi  plaintiff  and  defendant 
Just  prior  to  the  sale  of  such  property  at 
such  foreclosure  sale. 

Plaintifl  further  alleges  that  the  terms,  In 
short  of  such  contract  being  that  the  defend- 
ant was  to  l>e  at  such  sale,  and  bid  In  and 
purchase  the  said  threshing  madilne  and  en- 
gine, and  pay  for  the  same,  and  that  plain- 
tiff was  to  repay  the  defendant  within  five 
days  after  the  day  of  sale;  that  the  defend- 
ant was  to  have  the  use  of  the  threshing 
machine  and  engine  for  two  days  of  the  five 
days  as  owipensation  for  bis  services  la  pur- 
diastng  the  threshing  machine  and  engine  on 
l>ehaU  of  plaintiff.  Plaintiff  further  alleges 
that  the  defendant  appeared  at  the  time  of 
sale,  bid,  and  purchased  the  threshing  ma- 
chine and  engine  for  $750;  that  within  five 
days  plaintiff  tendered  the  defendant  the  sum 
of  $750  with  interest  which  was  refused  by 
defendant  which  amount  plaintiff  deposited 
in  the  Farmers'  &  Merchants'  Bank  at  War- 
wick, together  with  $2  interest  payable  to 
the  order  of  the  defendant,  and  served  no- 
tice on  defendant  of  such  deposit  The  an- 
swer of  the  defendant  is  a  general  denial, 
except  that  It  admits  the  mortgage  to  the 
Minneapolis  Threshing  Machine  Company, 
and  that  the  defendant  Iwugbt  the  threshing 
machine  and  engine  at  the  sale  for  $7o0. 

Some  considerable  period  of  time  prior  to 
August  1,  1913,  Odegard  purchased  a  certain 
Minneapolis  threshing  madiine  and  engine 
complete,  and  had  possession  thereof  until 
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aboat  Angmt  1,1913.  In  the  spring  of  1913 
Odegard  became  bankrupt,  ffied  his  petition 
In  bankruptcy,  and  a  trustee  was  appointed. 
The  Minneapolis  Threshing  Machine  Com- 
pany bad  a  chattel  mortgage  lien  on  the  ma- 
chine. Default  haying  occurred  in  the  mort- 
gage, the  same  was  foreclosed,  and  the  ma- 
chinery covered  by  said  mortgage  was  adver- 
tised for  sale  on  August  1,  1913,  at  the  vil- 
lage of  Warwick.  The  sale  occurred  at  about 
2  o'clock  In  the  afternoon  of  Oiat  day.  Ode- 
gard attended  the  sale.  It  is  claimed  by  Ode- 
gard that  a  short  time  before  the  sale,  and 
in  the  afternoon  of  the  day  of  sale^  Haug- 
land  came  to  Odegard,  who  claimed  to  be 
then  standing  near  the  machinery  on  the 
street,  and  asked  Mr.^Odegard  if  he  intended 
to  redeem  the  rig,  and  Mr.  Odegard  claims 
and  testifies  that  Eaugland  said  to  Odegard: 
"I  will  bid  it  In  for  you,  and  you  can  come  In 
and  settle  afterwards."  Odegard  testifies: 
"I  thought  that  would  be  good  enongh,  but 
I  don't  know  as  I  said  anything."  This  was 
}ust  a  few  minutes  before  the  sale.  Haug- 
land,  in  his  testimony,  denies  any  snch 
agreement. 

[4]  There  were  two  conversfttlons  which 
may  be  considered  as  throwing  some  light 
upon  whether  the  contract,  which,  If  a  con- 
tract at  aU,  was  one  of  agency.  Snch  conver- 
sations are  testified  to  by  the  plaintiff  and 
are  as  follows,  the  first  conversation  having 
taken  place  In  the  bank  shortly  after  the 
sale: 

"Q.  Was  there  some  conversation  between  you 
and  Mr.  O'Hare  and  Mr.  Haugland  in  the  bank 
there  at  this  time  with  reference  to  this  sale? 
A.  Yes,  sir.  Q.  Just  go  ahead  and  state  the 
conversation,  or  the  substance  of  it,  as  near  as 
yon  can.  A.  With  O'Hare?  Q.  Tdl  it  all.  A. 
Mr.  O'Hare  told  me  I  had  five  days  within 
which  to  redeem  the  rig,  it  I  wanted  to.  CJourt: 
Was  Mr.  Haugland  there  when  Mr.  O'Hare 
was  talking  to  you?  A.  Yes,  sir.  Court:  Bight 
dose,  so  that  he  could  hear  you?  A.  Yes,  sir; 
if  he  wanted  to.  Mr.  Cowan:  I  move  to  strike 
out  the  answer.  Court:  Denied.  Witness: 
Mr.  O'Hare  told  me  I  had  five  days  within 
which  to  redeem  if  I  wanted  to.  Twice  he  said 
that  to  him,  and  Mr.  Haugland  stood  right 
there,  and  he  says:  'Yon  liave  five  days,  exdu- 
rive  of  to-day,  in  wliich  to  settle  for  the  rig. 
All  I  want  is  a  couple  of  days  threshing.' " 

The  second  GonT«:satioQ  testified  to  was 
on  the  6th  day  of  Angust,  1913.  The  testi- 
mony is  as  follows: 

"Q.  On  the  6th  day  oT  August,  1913,  did  yon 
have  a  conversation  with  Mr.  Haugland  about 
settling  for  the  machine?  A.  Yes,  sir;  I  did. 
Q.  Where  was  that  conversation?  A.  At  his 
own  home.  Q.  WTio  was  with  you  at  that  time? 
A.  Mr.  Orchard.  Q.  Just  state  to  the  Jury  the 
conversation  you  bad  down  there  with  Mr.  Haug- 
land at  that  time.  Tell  the  conversation  as 
sear  as  you  can.  What  was  said  by  you  and  by 
Mr.  Orchard  and  by  Mr.  Haughland?  A.  Mr. 
Orchard  first  spoke  up  and  said  he  had  come  to 
settle  for  that  rig,  and  Mr.  Haugland  said  the 
time  had  expired  at  4  o'clock,  banking  hours, 
this  afternoon,  and  he  spoke  up  again,  and  they 
qoarreled  a  while.  They  talked  loud,  end  I 
don't  remember  jnst  what  was  said.  Then  I 
•aid,  'I  didn't  coma  here  to  quarrel  with  you;  I 
come  to  settle  for  that  rig;'  and  he  said,  'You 
ate  too  late/" 


All  of  the  testimony,  with  reference  to 
snch  conversations,  was  admitted  over  the 
objections  by  defendant's  counsel,  which  ob- 
jections, we  are  of  the  opinion,  were  prop* 
erly  overruled,  and  are  equally  clear  tbere 
was  no  error  In  the  admission  of  such  tes- 
timony for  the  purpose  for  which  it  was  in- 
tended. I 

[1]  The  appellant  claims,  in  order  for  the 
plaintlfC  to  recover,  he  must  prove  three 
things:  (1)  That  he  was  the  owner  of  the 
property;  (2)  that  the  contract  which  he  al- 
leges in  his  complaint  was  made;  and  (3) 
that  there  was  an  equity  of  value  in  the 
property  over  and  above  the  mortgages  there 
against  it,  available  to  plaintiff,  of  wldcb  be 
was  wrongfolly  deprived  by  the  refusal  of 
the  defendant  to  perform  the  contract  al- 
leged. The  appellant  further  claims  tliat, 
if  the  plaintiff  fails  to  prove  any  one  of  these 
three  things,  he  cannot  recover  In  this  case. 
We  do  not  agree  with  this  contention  of  the 
appellant,  and  we  hold  that  the  only  one  of 
sn<^  propositions  necessary  to  establish  Is 
the  contract  set  out  In  the  plaintUTs  com- 
plaint. Such  contract.  It  It  were  In  fact 
made,  was  one  of  agency.  As  we  view  this 
case,  it  is  immaterial  whether  the  plaintiff 
was  either  the  owner  or  had  any  equity  In 
the  property  in  question  at  the  time  of  the 
sale  thereof.  It  may  be  taken  into  consid- 
eration, however,  that  the  plaintiff  at  one 
time  was  the  owner  of  this  threshing  rig, 
having  become  bankrupt  and  filed  his  peti- 
tion in  a  voluntary  bankruptcy  proceeding; 
and,  the  trustee  having  been  appointed,  the 
legal  title  of  all  his  property  would  vest  in 
the  trustee  for  the  benefit  of  the  creditors, 
subject  only  to  the  plaintUTs  right  of  exemp- 
tion. From  the  testimcmy,  the  property  In 
qnesticm  was  not  set  off  to  the  plaintiff  as 
an  exemption. 

Whether  the  plaintiff  considered  he  still 
had  an  interest  in  such  rig,  or  had  a  right  of 
redemption  from  such  sale,  or  was  at  the 
sale  merely  to  make  a  bid  on  the  property 
and  try  to  ^et  his  threshing  rig  back,  we 
cannot  say;  but  we  think  it  fair  to  assume, 
in  view  of  his  prior  ownership  of  the  thresh- 
ing rig,  and  all  the  circumstances  surround- 
ing the  case,  that  he  attended  snch  sale  for 
the  purpose  of,  fn  some  manner,  protecting 
an  interest  which  he  must  have  assumed 
that  he  had  in  such  threshing  rig.  It  is  ap- 
parent that  he  likely  would  not  have  attended 
the  sale  unless  he  had  some  such  purpose. 
Whatever  his  purpose  and  Intent  may  have 
been  In  this  regard  Just  before  the  time  of 
the  sale  becomes,  we  believe.  Immaterial,  in 
view  of  the  offer  made  by  Haugland  to  the 
plaintiff,  when  the  defendant  said,  "I  win 
bid  It  In  for  you,  and  you  can  come  In  and 
settle  afterwards."  It  is  clear  that.  If  the 
plaintiff  had  Intended  to  become  a  bidder  at 
the  sale,  the  statement  of  the  defendant 
above  recorded  relieved  him  from  the  neces- 
sity, after  he  acquiesced  in  the  offer  of  the 
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defendant  and  ooncluded  to  adopt  this  meth- 
od of  getting  hia  threshing  rig  back. 

It  la  in  this  regard  that  the  two  conrer- 
saticnts  which  we  hare  set  out  in  full  as  tes- 
tified to  by  the  plalntUf  become  material, 
as  they  are  conversations  occurring  at  or 
near  the  time  of  the  sale,  that  are  compe- 
tent for  the  purpose  of  throwing  light  upon 
the  matter  of  whether  the  minds  of  the  par- 
ties actually  met  upon  the  contract  of 
agency,  and  they  were,  for  that  purpose, 
properly  considered  by  the  Jury  In  deter- 
mining whether  such  a  contract  of  agency 
bad.  In  fact,  been  entered  Into  between  the 
parties,  and  whether  the  minds  had  met  up- 
on such  contract,  and  that  the  plaintlft  re- 
lied upon  the  agency  of  the  defendant  to 
purchase  the  rig  at  the  sale  and  permit 
plaintiff  to  settle  f<»:  It  afterwards.  It  is 
shown  by  the  testimony  that  the  plaintiff 
did,  within  the  flve-day  period,  procure  the 
amount  of  money  for  which  said  threshing 
rig  was  sold  at  such  sale,  and  brought  it 
and  offered  it  to  the  defendant,  who  refused 
to  accept  It  on  the  theory  that  the  time  was 
up  at  4  o'clock  on  the  fifth  day  after  the 
sale. 

If  this  testimony  is  true,  the  defendant 
must  also  have  been  of  the  opinion  that  the 
plaintiff  had  the  right  to  repay  the  defend- 
ant the  amount  of  money  paid  for  such 
threshing  rig  on  the  sale  any  time  within 
the  flve-day  period.  If  such  an  arrangement 
was  made  and  such  a  contract  of  agency 
entered  into,  the  plaintiff  had  the  right  any 
time  within  the  five  days  after  the  day  of 
sale,  pursuant  to  the  terms  of  the  agree- 
ment, to  repay  his  agent,  the  defendant,  the 
money,  and  thereby  come  into  possession  of 
the  threshing  rig;  this,  not  on  the  theory 
that  the  five  days  was  a  redemption  period, 
but  it  was  the  period  of  time  In  which  the 
principal  had  to  reimburse  his  agent  for  the 
money  paid  out  on  the  principal's  account. 

[2]  As  we  view  this  matter,  under  the 
agreement  made,  when  the  defendant  bought 
the  threshing  rig,  he  bought  it,  not  for  him- 
self, but  tor  the  plaintiff;  and  though  the 
title  to  the  threshing  rig  might  t>e  in  the  de- 
fendant by  reason  of  his  having  purchased 
it  at  the  sole,  the  threshing  rig,  in  fact,  be- 
longed to  the  plaintiff  and  was  his  property, 
the  only  condition  being  that  he  repay  the 
defendant  the  money  within  the  five  days. 
This  the  plaintiff  did  offer  to  do.  If  the 
agreement  was  as  claimed  by  plaintiff,  and 
as  the  Jury  found  it  to  be,  the  defendant, 
after  his  purchase  at  the  sale,  held  the 
threshing  rig  In  trust  for  the  plaintiff  until 
such  time  as  the  plaintiff's  right  to  repay 
the  money  had  expired.  The  following  rule 
of  law  we  think  applies  in  this  case.  It  Is 
found  in  2  Corpus  Juris,  433 : 

"An  executory  agreement  to  act  as  aipent  for 
another  is  ordinarily  not  binding  on  pitlier 
party,  unless  it  is  based  on  sufflciptit  considera- 
tion. Where,  however,  one  who  gratnltously 
promises  to  act  for  another  enters  upon.  pei> 


formance  of  the  undertaking, .  1m  is  bound  to 
complete  performance  according  to  his  promise, 
notwithstanding  the  lack  of  consideration;  and 
if  the  promise  has  been  ezecnted  in  pursnance 
of  the  authority  conferred,  it  is  immaterial 
whether  or  not  tiiere  was  any  consideration  for 
the  agent's  undertakingj  since  the  rule  making 
consideration  an  essential  element  of  a  simple 
contract  does  not  apply  to  executed  agreements." 

2  Corpus  Juris,  71T: 

"If  the  agency  is  gratuitous,  the  agent  will 
not  be  liable  for  a  nonfeasance,  if  be  never 
entered  upon  the  service  expected  of  him;  but 
if  the  agent  once  enters  upon  the  execution  of 
the  business,  and  any  loss  results  from  his  neg- 
lect or  failure  to  carry  out  liis  biBtructions,  he 
may  be  held  responsible." 

The  Jury,  In  this  case,  determined  the 
agreement  was  made,  and  testimony  shows 
the  defendant  execute^  the  agreement  by 
purchasing  the  rig  at  the  sale.  He  therefore 
entered  umn  his  contract  of  agency,  and 
there  was  no  need  of  any  further  considera- 
tion; the  Jury  having  decided  in  favor  oC 
the  plaintiff,  aitd  having  established  the  flunk- 
ing of  the  agreement,  and  the  defendant  hav- 
ing entered  upon  the  performance  of  the 
agreement  and  bought  the  threshing  rig  at 
the  sale.  It  Is  proper  that  he  should  account 
for  the  value  thereof,  less  the  incumbrance 
to  the  Avery  Manufacturing  Company  and 
Orchard,  or.  In  other  words,  in  the  sum  fixed 
by  the  jury  In  their  verdict, 

in  The  contract,  being  one  of  agency,  is 
not  within  the  statute  of  frauds.  Schmidt 
V.  Beiseker,  14  N.  D.  587,  105  N.  W.  1102. 
The  appellant's  contention  is  that  the  trans- 
action is  within  the  statute  of  frauds.  The 
contract  having  be&i  shown  to  be  one  of 
agency,  the  contention  is  not  in  point 

The  respondent,  in  his  appeal  from  the 
judgment,  contends  that  his  motion  should 
have  been  granted  to  add  to  the  verdict  the 
sum  of  the  Avery  and  Orchard  mortgages. 
If  it  were  i>erml8sible  to  do  this  in  any  cas6, 
•which  we  do 'not  believe  it  Is,  it  could  not 
be  done  In  this  case,  for  the  reason  that,  the 
contract  having  been  determined  to  be  one  of 
agency,  the  purchase  of  the  property  by  the 
agent  was  for  the  principal,  and  not  for  the 
agent,  and  the  principal  was  the  actual  own- 
er of  the  property  so  purchased.  In  other 
words,  the  property  was  purchased  at  such 
sale  for  plaintiff,  and  it  was  his  property  un- 
der the  theory  of  the  agreement  This  be- 
ing true,  the  mortgages  to  the  Avery  Com- 
pany and  Orchard,  if  they  had  not  been  paid 
or  otherwise  disposed  of,  would  still  remain 
liens  against  tbe  property  in  plaintiff's  hands, 
and  If  plaintiff  in  tbe  meantime  has  paid 
such  mortgages  he  has  done  only  that  which 
it  was  his  duty  to  do  under  the  circumstances 
in  this  case. 

If  the  defendant  still  retains  the  property, 
and  has  converted  it  to  his  own  use,  and  IC 
It  be  conceded  that  the  amount  of  the  two 
mortgages  to  Avery  Manufacturing  Con*- 
pany  and  Orchard  aggregate  J699.19,  and 
that  under  the  instructions  of  the  court  such 
sums  were  ordered  to  be  deducted  from  the 
total  value  of  the  property,  that  would  not 
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anthorize  this  court  to  add  tbat  smn  to  the 
verdict  The  only  thing  that  could  be  done 
would  be  to  grant  a  new  trial,  and  tbat  does 
not  appear  to  have  l>een  requested,  though, 
in  all  probability,  the  court  has  the  inherent 
power  to  order  a  nefw  trial  in  a  proper  case, 
even  though  no  request  Is  made. 

[3]  Instructions  given  by  the  court  with 
reference  to  the  Avery  and  Ordiard  mort- 
gages are  as  follows: 

"If  you  deaire  or  fimd  from  the  evidence  in 
this  case  that  aucb  a  contract  was  made  as 
daimed  by  Mr.  Odegard,  then  you  will  come  to 
the  question  of  damajtcs  in  this  case;  and  if 
you  come  to  that  subject  and  decide  to  allow 
damages,  the  first  great  question  upon  that 
matter  for  you  to  decide  will  be:  What  was  the 
value  of  that  threshing  machine  on  the  6th  day 
of  Angust,  1913.  the  day  on  which  Mr.  Odcgara 
offered  to  pay  Mr.  Haugland,  and  Mr.  Haag- 
land  refused  to  accept  the  money?  What  was 
the  fair,  reasonaUe,  cash  market  value  of  the 
machine  nt  that  time  and  place?  When  you 
have  found  that,  then  yon  wiU  deduct  from  that 
sum,  first,  the  amount  which  Mr.  Haugland 
naid  for  the  machine,  and  which  yon  see  Mr. 
odegard  would  have  to  pay  back  in  order  to 
(ret  the  thrcahing  macliine,  and  also  you  will 
deduct  further,  and  in  addition  to  tnat,  the 
amouat  of  any  liens  or  incumbrances  or  mort- 
gages that  are  against  tliat  machine,  and  which 
had  before  the  1st  of  August,  before  the  time 
of  sale,  been  given  by  Odegard  against  that  ma- 
diine." 

It  Is  clear  from  such  instructions  that  the 
Jury  would  deduct  the  liens  to  Avery  Manu- 
facturing Company  and  Orchard,  which  were 
clearly  proven,  from  the  purchase  price,  and 
also  deduct  the  |750  paid  by  Hauglaud  for 
the  machine  at  the  day  of  sale.  Haugland 
has  retained  the  machine,  and  it  appears 
from  the  testimony  that  the  plaintiff  has  xxild 
the  Avery  and  Orchard  liens,  and  It  the 
amount  of  such  liens  were  deducted  by  the 
lury  from  the  value  of  such  threshing  rig 
such  deductl(m  should  not  have  been  mada 
It  would  be  dlirerent  If  the  plaintiff  were 
getting  the  threshing  rig  back,  and  had  pos- 
session of  It,  or  should  get  possession  of  It; 
but  this  he  cannot  do,  as  he  has  sued  on  con- 
version, and  the  suit  Is  for  the  value  of  the 
threshing  rig.  If  the  plaintiff  Is  entitled  to 
recover  at  all,  he  Is  entitled  to  recover  the 
full  value  of  the  threshing  rig,  less  the  $750 
paid  by  Haugland. 

It  does  appear  from  the  testimony  that 
Odegard  has  possession  of  the  Avery  notes, 
and  that  be.  In  fact,  has  thus  discharged  the 
chattel  mortgage  lien,  and  so  it  must  be  con- 
ceded that  the  Avery  Company  had  no  fur- 
ther lien  upon  said  threshing  rig.  So  was 
the  Orchard  lien  partially.  If  not  wholly, 
settled.  The  evidence  would  seem  to  show 
that  there  were  no  liens  against  the  property 
in  question,  and  if  that  is  true  there  shoidd 
not  have  been  deducted  from  the  damage  al- 
lowed, which  was  the  value  of  the  threshing 
rig,  the  Avery  and  Orchard  liens. 

There  Is,  however,  another  theory  by  which 
the  Jury  might  have  arrived  at  the  result 
which  Is  shown  In  their  verdict.  It  was  the 
exclusive  province  of  the  Jury  to  establish 
the  value  of  the  property  in  question  from 


testimony  given  at  the  trial.  The  jury  might 
have  found  the  value  of  the  property  a  great 
deal  less  than  that  contended  for  by  the 
plaintiff,  and  have  disallowed  or  not  charged 
against  the  plaintiff  the  Avery  and  Orcliard 
Hens,  and  may  have  found  the  actual  value 
of  the  property  In  question,  after  deducting 
the  $750  which  Haugland  paid  at  the  sale 
for  the  machine,  to  be  $700,  as  the  actual  re- 
maining value  of  the  projperty  In  question. 
There  Is  nothing  definite  or  conclusive  to 
show  that  the  Jury  found  the  value  of  the 
property  to  be  any  specified  amount,  and 
nothing  to  show  that  it  deducted  the  Avery 
and  Orchard  liens,  nor  that  It  found  such 
liens  to  exist,  and  charged  the  plaintiff  for 
sucbi  liens.  We  are  not  inclined  to  send  the 
case  Itaclc  for  a  new  trial,  and  believe  the 
verdict  of  the  Jury  should  stand. ' 

The  question  of  exemption,  relied  upon  by 
the  def^idant,  In  the  view  we  have  taken  In 
this  case.  Is  not  material.  If  the  whole 
transaction  is  one  of  agency,  the  question  of 
exemption  does  not  arise.  We  have  examined 
all  the  assignments  of  error  by  the  defendant^ 
and  find  no  reversible  error. 

Judgment  appealed  from  Is  afOrmed,  with 
costs. 

CHBISTIANSON,  J.,  concurs  In  result 

ROBINSON,  J.  (specially  concurring) .  This 
action  is  based  on  a  breach  of  a  contract 
of  agency.  The  claim  of  plaintiff  Is  that  he 
had  an  interest  in  a  threshing  outfit — a  32 
h.  p.  engine,  separator,  Mower,  and  solf- 
feeder— which  was  about  to  be  sold  on  a 
chattel  mortgage  for  $750;  that  he  agreed 
with  defendant  to  bid  In  and  purchase  the 
property  for  plaintiff,  and  that  defendant 
did  bid  In  and  pur<^iase  the  outfit  for  $750, 
which  within  five  days  plaintiff  duly  tendered 
him;  and  that  he  refused  to  receive  the  same, 
and  held  the  property  as  his  own.  Defend- 
ant appeals 'from  a  verdict  and  Judgment  for 
$600  damages,  and  from  an  order  denying  a 
new  trial.  He  wants  property  well  worth 
$2,000  for  $750. 

The  case  is  governed  by  the  law  as  stated 
by  this  court  in  Schmidt  v.  Beiseker,  14  N. 
D.  587,  105  N.  W.  1102.  The  complaint  Is 
based  on  a  contract  of  agency,  and  not  on  a 
complaint  for  the  conveyance  of  property 
exceeding  $50  in  value.  The  only  question 
Is  as  to  whether  or  not  there  Is  evidence  sutU- 
dent  to  sustain  the  verdict  The  outfit  was 
well  worth  $2',000.  Actual  possession  of  the 
property  was  held  by  plaintiff,  though  his 
assignee  in  bankruptcy  held  the  legal  title 
subject  to  the  chattel  mortgage.  The  plain- 
tiff felt  that  he  had  some  real  or  equitable 
interest  in  the  property  which  he  desired  to 
secure  by  a  purchase  of  the  same.  He  was 
present  at  the  sale,  but  apparently  did  not 
then  have  $750.  Mr.  O'Hare  was  making  the 
sale  for  the  threshing  machine  company. 
Plaintiff  testifies  that  Just  before  the  sale  he 
had  a  conversation  with  defendant   He  says: 
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"IMCr.  Haingland  told  me  lie  wimld  bid  it  ih  for 
me,  and  that  I  could  come  in  and  settle  after- 
wards. Soon  after  the  sale  he  conversed  with 
Haugland  at  his  bank.  O'Hare  was  there,  and 
told  me  J  had  five  days  to  redeem  the  rig. 
Hangland  stood  right  there,  and  said:  'You 
can  have  five  days,  exclusive  of  to-day,  to  settle 
for  the  rig.  All  I  want  is  a  couple  of  days' 
threshing.'  I  said  that  would  be  $200.  He  said, 
'I  will  pay  the  crew.' " 

The  offer  of  defendant  to  bid  In  the  prop- 
erty for  the  plaintiff  was  favorable  to  nlm, 
and  the  Jury  found  that  he  assented  to  it  and 
relied  on  It;  otherwise,  the  plaintiff  mlgbt 
have  protected  himself  by  a  redemption  or 
some  other  means.  Doubtless  for  little  or 
nothing  he  could  have  obtained  a  retransfer 
of  the  property  from  the  assignee  In  bank- 
ruptcy, who  did  not  care  to  protect  the  prop- 
erty. On  the  last  day  for  redemption  he 
tendered  to  the  defendant  the  price  of  the 
property,  $750,  with  f2  interest,  and  it  was 
refused. 

Now,  It  is  not  the  purpose  of  the  la"tr  to 
aid  one  man  in  robbing  another  by  a  decep- 
tive or  smooth  deal.  There  la  no  good  rea- 
'son  for  a  banker  going  out  and  making  false 
representations  to  a  poor  man,  whose  prop- 
erty Is  about  to  be  sold  on  a  chattel  mort- 
gage. There  is  no  good  reason  for  setting 
aside  the  verdict  of  the  Jury,  except  that  it 
should  be  for  a  much  larger  sum,  and  yet 
the  court  may  not  substitute  a  larger  verdict 
There  is  no  special  finding  by  the  Jury. 
There  Is  nothing  for  this  court  to  do,  only  to 
a£Brm  the  Judgment,  or  to  grant  a  new  trial, 
and  probably  an  a£9rmance  of  the  Judgment 
Is  best  for  both  parties.  There  should  be  an 
end  to  litigation. 


GAGNON  V.  VBUM. 

(Suprone  Conrt  of  North  Dakota.     Sept.  26, 
1918.) 

(Synabui  Iv  tho  Court.) 

1.  Landlosd  and  Tenant  ®=>291(14)— Hold- 
ing OvEB— Rents — Contbact. 

In  an  action  of  forcible  entry  and  detainer, 
it  appeared  that  the  plaintiff  bad  leased  the 
property  in  question  to  a  tenant  who  had  stipu- 
lated in  the  lease  that  his  term  might  be  termi- 
nated if  the  property  were  sold.  The  plaintiff 
proceeded  to  terminate  the  lease  under  mis  pro- 
vision, and  in  this  action  seeks  to  recover  pos- 
session and  the  rents  accruing  subsequent  to 
the  serving  of  the  notice  to  quit.    Held: 

There  being  no  provision  in  the  contract  of 
sale  whereby  the  vendor,  the  plaintiff,  reserved 
the  rents,  he  is  not  entitled  to  recover  rent  as 
damages  during  the  period  of  holding  over. 

2.  Vendob  and  Pubchaseb  «=3l96— Salk 
Dndkb  Oontbaot  fob  Deed — OwNEBanip — 
Rents. 

Upon  the  sale  of  property  under  a  contract 
for  deed,  as  between  the  vendor  and  purchaser, 
the  latter  is  regarded  as  tho  owner  of  the  prop- 
erty, sustains  the  risk  of  loss,  and  has  the  cor- 
responding right  to  the  rents  and  pro&ts. 

3.  Vendor  and  PoBcnASEB  ®=368 — Contbact 
Fob  Saie— Reservation  of  Rents. 

Provisions  in  a  contract  of  sale,  whereby 
the  vendor  and  purchaser  agree  upon  a  division 
of  the  proceeds  of  the  operation  of  a  hotel  up- 


on  the  property  embraced  in  tite  contract,  do 
not  amount  to  a  reservation  of  the  rents  and 
profits  while  the  property  is  wrongfully  held  by 
a  tenant  in  possession. 

Appeal  from  District  Ck>urt,  Mountrail 
County;    Frank  El  Flsk,  Judge. 

Action  by  Ij.  B.  Gagnon  against  A.  B.  Veum. 
From  an  order  striking  from  the  complaint 
an  allegation  as  to  damages,  plaintiff  appeals. 
Order  affirmed, 

McGee  &  Goss,  of  Minot  (B.  E.  Orippen, 
of  Parshall,  of  counsel),  for  appellant 
Greene  &  Stenersen,  of  Minot,  for  respond- 
ent. 

BIRDZBU^  J.    This  is  an  action  under 

the  forcible  entry  and  detainer  statute  (Ck)mp. 
LawB  1913,  i  9069  et  seq.)  to  recover-possea- 
slon  of  certain  hotel  pnqjierty,  with  damages 
for  its  detention.  On  the  17th  of  March,  1916, 
the  plaintiff  Gagnon  leased  the  property  in 
question  to  the  defendant  Veum  at  a  rental 
of  $100  per  month.  The  term  of  the  lease 
was  one  year  from  April  15,  1916,  and  the 
lessee  stipulated  for  the  right  to  use  the  prem- 
ises for  "any  respectalble  and  legal  business." 
It  was  agreed  that  the  lessee  should  have  the 
privilege  of  re-rentlng  for  another  period  of 
twelve  months  after  the  expiration  of  the 
lease,  and  upon  the  back  of  the  form  lease 
was  a  stipulation  as  follows: 

"It  is  hereby  understood  and  agreed  that  in 
case  the  party  of  the  first  part  disposes  of  the 
property  leased  by  the  party  of  the  second  part 
the  term  of  this  lease  will  expire  November  15, 
1916,  and  if  sold  before  that  date  the  rent  mon- 
ey will  be  paid  at  the  place  stated  in  this  con- 
tract and  to  the  credit  of  the  new  owner.  It 
is  also  understood  and  agreed  that  in  case  of  a 
sale  of  the  property  the  privilege  of  re-renting 
the  property  will  be  nail  and  void." 

On  November  18, 1916,  the  plaintiff  served 
notice  on  the  defendant  to  the  effect  that 
he  had  sold  the  property,  and  that,  under 
the  provisions  of  the  lease,  the  term  would 
expire  on  November  15,  1916,  Veum  refused 
to  yield  possession,  whereupon  the  forcible 
entry  and  detainer  proceedings  were  begun 
which  have  culminated  in  this  appeal.  The 
action  was  originally  begun  in  Justice  court 
but  after  an  appeal  to  the  district  court  an 
amended  complaint  was  filed,  containing, 
among  other  allegations,  an  allegation  of 
damages  occasioned  to  the  plaintiff  by  rea- 
son of  the  withholding  of  .the  possession  from 
November  15,  1916,  to  the  date  of  the  suit 
at  $200  per  month  less  a  credit  at  the  rate 
of  $100  per  month  for  an  advance  payment 
of  rent  made  by  the  defendant  on  November 
10th,  before  the  receipt  of  the  notice  of 
cancellation.  In  the  district  court  a  demur- 
rer was  Interposed  to  the  complaint  which 
was  overruled.  The  defendant  then  moved 
to  strike  from  the  complaint  the  above  allegn- 
tlon  of  damages,  which  motion  was  granted. 
This  appeal  is  taken  from  the  order  striking 
the  foregoing  allegation  from  the  complaint. 

[1,  2]  The  contract  of  sale  upon  which  the 
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plaintiff  baseo  Us  li^t  to  cancel  tlte  lease  Is 
made  a  part  at  the  complaint,  and  by  it  the 
plaintiff  "Bells  and  agrees  to  convey"  to  one 
Vern  Austin,  "by  good  and  sufficient  deed 
of  warranty  on  the  prompt  and  full  perform- 
ance" of  the  said  contract,  the  property  in 
question.  The  porcfaaser  agrees  to  pay 
$7,000,  $100  down  and  $6,900  deferred,  and 
for  the  fnmlture  and  fixtures  he  is  to  pay 
Invoice  price  plus  10  per  cent,  and  the  freight 
The  contract  contains  other  stipulations 
whereby  the  plaintiff  vendor  is  to  have  gener- 
al charge  of  and  control  over  the  hotel  prop- 
erty to  pay  the  expenses  of  operation,  the 
pnrcdiaser  to  receive  as  his  compeosation  for 
servlcea  in  cmdncting  the  hotti  one-fonrth 
of  the  gross  rec^pts  of  wUdi  he  "shall  be- 
come the  full  and  absolute  owner."  This 
arrangement  was  to  continue  until  the  fur^ 
nitnre  and  necessary  improvements  had  been 
paid  for  in  full,  after  whi<^  time  the  party  of 
the  second  part  was  to  pay  $300  and  be  glfen 
full  control  of  the  hotel  and  receive  all  the 
Income  therefrom,  paying  thereafter  on  the 
purchase  ivlce  $300  per  month  on  the  first 
day  of  each  month.  The  above  is  a  sufficient 
statement  of  the  provisions  of  the  contract 
of  sale  to  indicate  the  nature  of  the  arrange- 
ment made  between  the  vendor  and  tiie  pur- 
chaser and  the  rights  of  the  respective  parties 
thereunder.  It  is  clear  from  an  examination 
of  the  contract  that  it  was  intended  the 
hotel  business  should  be  continued  on  the 
premises;  that  the  vendor  was  to  receive 
three-fourtlis  of  the  gross  receipts  from  whlc^ 
was  to  be  paid  the  expenses  of  operation; 
and  that  this  arrangement  was  to  continue 
until  a  certain  portion  of  the  deferred  pay- 
ments to  be  made  by  the  purdiaser  bad  been 
realized.  - 

Wbether  or  not  the  net  portion  of  the 
three-fourths  of  the  gross  receipts  was  pledg- 
ed to  the  vendor  for  the  deferred  payments 
is  not  exactly  clear  from  the  contract,  but 
It  Is  perhaps  a  fair  Inference  that  It  was  to 
be  applied.  However  this  may  be.  It  is  clear 
tliat  nothing  was  reserved  to  the  vendor  ex- 
cept three-fourths  of  tlie  proceeds  of  the 
operation  of  the  hotel  during  the  period 
when  it  was  contemplated  the  business  should 
be  conducted  by  the  vendor  and  the  vendee 
Jointly  under  the  vendor's  supervision.  No- 
thing whatever  is  stated  in  the  contract  with 
reference  to  the  right  of  possession  as  be- 
tween vendor  and  purchaser  prior  to  the 
time  when  the  provisions  of  the  contract 
governing  the  operation  of  the  hotel  became 
operative;  It  was,  of  course,  contemplated 
that  possession  should  be  obtained  on  Novem- 
ber 15th,  in  which  event  the  provisions  above 
referred  to  would  have  become  operative  Im- 
mediately. Had  the  ixrovislons  of  the  con- 
tract become  operative,  obviously  the  question 
now  before  ns  could  not  have  arisen.  But 
since  the  possession  was  not  surrendered, 
and  since  it  Is  impossible  that  the  provisions 
controlling  the  operation  of  the  hotel  busi- 
ness by  the  vendor  and  the  purchaser  could 


apply,  the  question  as  to  who«e  Is  the  right 
to  recover  damages  for  use  and  occupation 
or  a  reasonable  rental  of  the  property  during 
the  period  of  wrongful  holding  over,  if  shown 
to  exist,  must  be  determined  by  the  ani>lica- 
tion  of  the  elementary  principles  affecting, 
the  rights  of.  vendor  and  purchaser.  Bents, 
in  the  absence  of  a  contract  to  the  contrary, 
belong  to  the  owner.  The  contract  of  sale 
effects  an  equitable  conversion  of  the  proper- 
ty, the  purchaser  being  henceforth  regarded 
as  the  owner.  The  risk  of  loss  is  upon  him, 
and  he  has  the  corresponding  right  to  the. 
ben^ts  accruing  to  the  owner. 

[3]  The  plaintiff  In  this  case,  having  can- 
celed the  lease,  has  terminated  the  tenancy 
previously  existing  between  him  and  the  de< 
feudant,  and  from  tlie  date  of  the  cancella- 
tion forward  the  defendant,  ao  long  as  he 
occupies  possession,  is  deriving  a  benefit  for 
which  compensation  must  be  made  to  the 
one  entitled  thereto.  The  rents  have  not 
been  reserved  to  the  plaintiff,  for  his  contract 
embraces  only  three-fourths  of  the  recdpts 
to  be  derived  from  operating  the  hotel  busi- 
ness. This  cannot,  in  any  sense,  be  regarded 
as  a  reservation  of  rent  while  the  property 
is  in  the  possession  of  a  third  party.  Since 
the  plaintiff  by  his  contract  has  not  reserved 
such  benefit  to  lilmself,.  it  follows  that  it 
must  accrue  to  the  purchaser. 

For  the  above  reasons,  we  are  of  the  opin- 
ion that  the  order  of  the  trial  court,  striking 
from,  the  complaint  the  allegation  under 
which  the  plaintiff  seeks  to  recover  the  rea- 
sonable rental  for  the  period  referred  to, 
is  proper,  and  the  order  is  affirmed. 

ROBINSON,  J.  (concurring).  This  Is  an 
action  under  the  forcible  entry  and  detainer 
statute  to  recover  possession  of  certain  ho- 
tel property  with  Wg  damages.  On  Mandi 
17,  1916,  at  the  vlUage  of  .Parshall,  In  the 
county  of  Mountrail,  Mr.  Gagnon,  the  owner 
of  the  village  hotel,  leased  the  same  to  de- 
fendant Vemn  for  one  year  from  April  15, 
1916,  with  the  right  to  hold  for  two  years. 
The  rental  was  $100  a  month.  On  the  bade 
of  the  lease  it  was  written  that  It  should 
expire  on  November  15,  1916,  in  case  Gag- 
non had  then  sold  tlie  property  and  that  the 
rent  money  should  be  paid  to  the  credit  of 
the  new  owner.  Veum  knew  better  than  to 
think  of  buying  hotel  furniture  and  starting 
in  the  hotel  business  on  a  lease  of  six  months. 
In  case  of  a  sale  he  counted  on  paying  rent 
to  the  new  owner.  However,  it  seems  that 
In  November  the  botd  business  was  looking 
up,  and  the  plaintiff  desired  to  cancel  the 
lease  and  run  the  hotel  himself,  so  on  No- 
vember 13,  1916,  he  served  on  Veum  a  notice 
to  this  effect: 

I  have  sold  the  hotel  property.  Tour  term 
will  expire  on  November  15,  1916,  and  I  will 
then  be  prepared  to  take  over  possession  for  the 
new  owner.  The  money  is  on  deposit  in  the 
bank  of  Parshall  to  take  over  the  furniture  as 
provided  in  the  lease  and  to  refund  to  you  any 
rent  money  you  may  have  paid  which  extends 
beyond  the  15th  of  November,  1910. 
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On  receipt  of  the  notice,  it  seems  Veum 
suspected  that  Gagnon  himself  was  the  new 
owner  for  whom  he  desired  to  "take  over 
xwssession,"  and  that  he  had  meiiely  made  a 
bogus  sale  to  himself  or  to  some  one  for  the 
purpose  of  terminating  the  lease.  Hence  he 
refused  to  quit  possession.  If  the  plaintiff 
had  made  an  actual  bona  flde  sale,  there  was 
no  reason  why  he  should  take  over  possession 
for  the  new  owner.  He  should  have  given 
the  name  of  the  new  owner  and  allowed  him 
to  take  over  possession  for  himself,  or  to 
deal  with  the  tenant  in  possession. 

In  the  district  court  the  plaintUT  filed  a 
supplemental  complaint  demanding  $2,350 
damages  for  the  use  of  the  property  at  $200 
a  month.  The  court  made  an  order  overrul- 
ing a  demurr^:  to  the  complaint  by  striking 
out  all  the  allegations  of  damages,  and  plain- 
tiff appeals.  The  complaint  does  not  state 
a  cause  of  action,  and  it  does  show  affirma- 
tively that  the  plaintiff  has  no  cause  of  ac- 
tion, except  It  be  an  ordinary  action  for  the 
recovery  of  rent  at  $100  a  month,  and  he  can 
have  no  such  recovery  in  this  action  because 
It  is  not  based  on  any  failure  to  pay  rent 
in  accordance  with  the  terms  of  the  lease. 
The  complaint  fails  to  show  a  sale  of  the 
premises  or  a  termination  of  the  lease.  It 
avers  that  the  plAlntlff  leased  to  defendant 
the  premises  in  question  for  one  year  from 
April  iS,  1916,  with  the  option  of  two  years 
at  $100  a  m(Hith;  that  on  November  15, 
1916,  the  lease  was  terminated  and  canceled 
in  accordance  with  Its  terms.  The  lease  la 
made  a  part  of  the  complaint,  and  so  is  the 
alleged  Contract  of  sale ;  but  ttie  latter  does 
not  ^ow  a  sale.  It  shows  merely  a  condi- 
tional agreemait  to  sell  the  property  to  one 
Austin  for  $7,000,  the  plaintiff  to  have  con- 
trol of  the  hotel  property,  to  pay  the  neces- 
sary expenses  of  operating  the  same,  to  pay 


taxes,  insurance,  interest  npon  lociimbrBnees, 
to  make  such  improvements  on  the  building 
as  he  may  deem  necessary;  and  to  have 
general  supervision  and  control  over  the 
matter  of  hiring  and  dlscfaarging  all  help  em- 
ployed an  the  premises;  and,  in  case  of  death 
of  either  party,  the  contract  is  to  l)eoome 
null  and  void. 

Under  the  alleged  contract  of  sale  which 
becomes  null  and  rcii  in  case  of  death,  the 
plaintiff  retains  absolnte  control  over  the 
hotel  property,  the  help  employed  in  the 
hotel,  and  pays  all  expenses  and  receives  the 
income.  The  purchaser  works  under  the  sn- 
pervlBlon  of  the  seller  and  as  compensation 
receives  a  per  cent  of  the  receipts.  He  most 
account  for  every  penny  he  receives  and 
must  not  pay  oat  a  penny  without  the  ap- 
proval of  the  plaintiff.  BCanifestly,  aa  a 
matter  of  law,  such  an  arrangement  does  not 
constitute  a  sale.  It  most  have  been  made 
to  five  the  plaintiff  a  pretense  for  terminat- 
ing the  lease  and  taking  over  the  property 
for  himself  aa  the  new  owner. 

The  ounplalnt  shows  no  cause  of  action  un- 
der the  lease  or  the  forcible  entry  and  detain- 
er statute.  Defendant  is  in  possession  under 
a  valid  lease  which  la  good  for  two  yeurs 
from  its  date,  unless  the  defendant  fails  or 
refuses  to  comply  with  Its  conditions;  and, 
unless  a  notice  to  quit  is  given  and  based  on 
such  failure,  he  cannot  serve  a  notice  to 
quit  BO  as  to  make  it  of  aay  toK»  or  effect 
in  this  action.  Tb»e  is  no  averment  thfit 
defMidant  has  refused  to  pay  rent  in  accord- 
ance with  the  conditions  of  the  lease.  The 
i-i  tion  is  not  for  any  sudi  failure  or  refusal. 

The  action  is  groundless,  and  the  litigation 
has  been  conducted  in  a  vexations  manner. 
Hence  the  order  is  affirmed,  with  costs. 

GRACE,  J.,  concurs  in  the  result 
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GARDNER  Y.  KERLIN  «t  aL     (No.  80712.) 
(Supreme  Gonrt  of  Iowa.    Oct.  2S,  1918.) 

1.  ArPXAi.  AND  Erbob  ®=>895(2)— Review  Db 
Novo — Findings  of  Trial  Coost. 

Id  Boit  on  note,  plaintiff  praying  for  estab- 
lishment of  lien  to  aecnre  payment  of  judgtasnt, 
and  equitable  issues  being  presented,  there  be- 
ing on  appeal  a  review  de  novo,  findings  and 
conclosions  of  trial  court  are  not  conclusive 
npon  Supreme  Court 

2.  Jdbt    «=>14(2)— Rioht  to   Jubt   TBIAIt- 
constitution  and  statutes. 

Under  Const,  art.  1,  {  9,  and  Code  1897,  {| 
34.^1,  3650,  in  an  action  for  a  simple  money 
judgment,  defendant  has  a  right  to  trial  by 
jury,  noless  the  action  tenders  equitable  issues, 
or  the  right  has  been  waived. 

3.  JuBY   «=»14W— Tbiai.  by  Juey— Bquita- 
»ix  Suit  on  Notb. 

In  anit  which  fifially  became  one  seeking 
judgment  on  promissory  note,  foreclosure  of 
lien  given  to  secure  payment,  and  general  equi- 
table relief,  defendants  had  no  right  to  trial  by 
jury. 

4.  Appeai,  and  EiBBOB  e=»863— IiAV  or  tbc 
Case. 

Where  plaintiff's  motion  to  transfer  the 
cause  to  equity,  based  on  the  ground  thatt"said 
cause  is  wholly  equitable  nnder  the  present 
pleading,"  was  austalned,  and  no  exception  tak- 
en to  the  ruling,  it  was  the  law  of  the  6ase  that 
the  isanes  were  wholly  equitable. 
6.  CouBTs  «=>488(2)— TBANsrEB  or  Cattses— 
SuBarmnxo  Pbtttion  After  Transfer. 
District  court  Iiad  jurisdiction  of  equitable 
issues  tendered  by  substituted  petition,  after 
case  reached  district  court  on  transfer  from 
superior  court. 

Appeal  from  District  (3ourt,  Dallas  Coun- 
ty; W.  H.  Fahey  and  W.  S.  Ayers,  Judges. 

Judgment  on  note,  of  which  appellee  Gard- 
ner claims  to  be  a  transferee  before  maturity 
for  value  and  In  good  faith.  Defense,  among 
others,  usury.  Judgment  on  the  note,  and 
judgment  for  Dallas  county  on  account  of 
usury.  The  makers  of  the  note  appeal.  Af- 
firmed. 

R.  &  F.  a.  Ryan,  of  Des  Moines,  for  ap- 
pellants.   White  *  Clarke,  of  Adel,  and  H. 

5.  Dugan,  Co.  Atty.,  of  Perry,  for  appellees. 

SALINGER,  J.  [11  I.  The  note  in  suit 
was  secured  by  an  assignment  of  such  In- 
terest as  appellant  Lizzie  Kerlln  bad  in  the 
estate  of  her  deceased  father,  and  appellee 
prayed  tliat.  In  Tirtae  of  said  assignment, 
judgment  on  his  note  should  carry  with  It 
the  establislilng  of  a  lien  upon  said  interest 
of  UzEie  Kerlln  to  secore  the  payment  of 
such  Judgment.  It  was  defended  that  much 
of  the  note  was  wholly  without  consideration, 
and  was  made  up  of  usury  and  pretended 
commissions,  and  that  its  making  was  pro- 
cared  by  duress  and  threats.  The  decree  ap- 
pealed from  gives  Judgment  on  the  note  and 
judgment  for  a  stated  stun  In  fttvor  of  the 
county,  because  It  finds  the  plea  of  uanry  has 
been  established,  and  attaches  the  prayed 
lien  to  said  Interest  of  Uzzle  Kerlln.  One 
contention  of  the  appellant  la  that  the  de- 
cree is  not  snstatned  by  tbe  evidence.    We 


agree  with  impellant  that,  if  this  is  to  be 
a  review  de  novo,  ttie  findings  and  conclu- 
sions of  the  trial  court  are  not  concIusiTe 
npon  us.  It  Is  such  review.  It  would  help 
no  one  for  us  to  reabstract  the  abstracts  In 
thlB  opinion.  Tbe  record  has  been  read  with 
due  care,  and  we  reach  the  same  conclu^on 
upon  it  that  tbe  trial  Judge  did.  This  dis- 
poses of  the  point  that  the  law  permits  a 
Judgment  over  against  a  fraudulent  trans- 
feror, if  the  Indorsee  is  held  to  be  a  good- 
faith  buyer. 

[Z]  n.  It  is,  of  course,  true  that  in  an  ac- 
tion fbr  a  Blmple  money  Judgment*  tbe  de- 
fendant has  a  right  to  trial  by  a  Jury,  unless 
such  action  tenders  equitable  issues,  or  un- 
less the  right  to  Jury  trial  has  been  waived. 
See  Constitution  of  Iowa,  art  1,  {  9;  sections 
3431  and  3650,  Code  of  1897;  Hanan  v.  Mes- 
senger, 168  Iowa,  507,  150  N.  W.  673.  But 
the  question  is  whether,  as  appellant  claims, 
it  was  error  to  deny  a  Jnry  trial  In  this  par- 
ticular case.  It  Is  contended  that  the  de- 
fendants were  entitled  to  Jury  trial,  and  that 
nothing  done  or  omitted  by  them  operates 
as  a  waiver  of  that  right  The  last  conten- 
tion needs  no  consideration,  because  we  find 
the  first  contention  Is  not  tenable;  that  Is, 
we  hold  we  need  not  inquire  whether  the 
right  to  trial  by  Jnry  was  waived,  because  we 
find  that  such  right  never  existed.  It  may  be 
conceded  that  Smlt^  v.  Redmond,  141  Iowa, 
105,  119  N.  W.  271,  and  Tlmonds  v.  Hunter, 
169  Iowa,  598,  151  V.  W.  961,  hold  that  an 
agreement  to  waive  Jnry  trial,  made  at  one 
term,  Is  not  a  waiver  of  trial  at  a  succeed- 
ing term. 

[S,  41  The  coort  held  tliat  an  application 
for  trial  to  a-  Jury  should  be  overraled  "nn- 
der the  Issues  tendered."  We  think  that  this 
ruling  was  right:  First,  liecause  the  suit 
fidully  became  one  seeking  Judgmmt  on  a 
promissory  note,  foreclosure  of  a  lien  given 
to  secure  the  payment  of  said  note,  and  gen- 
eral equitable  relief;  second,  because  plain- 
ticr  filed  a  motion  to  transfer  the  cause  to 
equity.  This  motion  was  sustained,  and  no 
exception  to  the  ruling  taken.  The  transfer 
was  asked  on  tbe  ground  that  "said  cauae 
is  wholly  equitable  under  the  present  plead- 
ing." Sustaining  this  without  exception 
makes  it  the  law  of  the  case  that  the  issues 
were  wholly  equitable.  That  being  so,  there 
was  no  right  to  Jnry  trial  to  waive,  because 
no  rigbt  to  such  trial  existed.  Marquis  v. 
lUsley,  99  Iowa,  135,  68  N.  W.  589;  Wilkin- 
son V.  Pritchard,  93  Iowa,  308,  61  N.  W.  903. 

[6]  (a)  The  Kerlins  moved  the  court  to  re- 
fuse trying  the  equitable  issues  tendered  by 
a  substitnted  petition,  because  the  substitute 
was  first  toidered  after  the  cause  had  been 
removed  from  the  superior  coiu-t  where  tbe 
issues  were  law  issues  only;  and  It  Is  ar- 
gued that  therefore  the  equitable  issues  ten- 
dered after  removal  are  issues  of  which  the 
district  court  has  no  Jurisdiction.    It  seems 
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clear  there  was  Jurisdiction,  even  though 
the  equitable  issues  were  tendered  after  the 
case  reached  the  district  court  <m  removal 
from  the  superior  court 

III.  The  pleadings  of  the  appellants  pre- 
sent a  plea  in  abatement,  because  of  the 
pendency  of  an  appeal  in  some  suit  pending 
between  others  than  the  parties  to  this  suit 
But  neither  error  points  relied  on  for  re- 
versal nor  brief  points  present  that  conten- 
tion. 

Afl9rmed. 

PRESTON,  C.  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 


FARMEHS'  HANDY  WAGON  CO.  y.  OASD- 
ALTI  CX).  OF  AMERICA.    (No.  30097.) 

(Supreme  C!oart  of  Iowa.     Oct  25,  1918.) 

1.  Affeai,  and  Ebbok  «=3l001(l)— Review— 
Finding. 

There  will  be  no  interference  on  appellate  re- 
view, if  finding  below  has  any  substantial  evi- 
dence in  its  support. 

2.  Insitbancb  ^=3640(6)  —  Indeunitt  Insttb- 

AnCB— PRBaUKPTIOK. 

In  suit  by  employer  against  indemnity  in- 
surer, whose  policy  did  not  cover  injuries  to  em- 
ploy6  engaged  In  alteration,  that  injured  em- 
p\oy6  was  not  engaged  in  alteration  was  sup- 
ported by  presumption,  for  mere  doubt  on  point 
will  be  resolved  m  favor  of  engagement  in  re- 
pair and  maintenance.        ' 

3.  Appeai,   and   Ebbob   €=3263(1)— Resebva- 
TioN  or  Gboundb  or  Review  —  Nonbzcep- 

nON  TO  iNSTBUCnoN. 

Where  no  exceptions  were  taken  to  instruc- 
tion, appellant  may  complain,  not  that  instruc- 
tion was  erroneous,  but  that  instruction  offered 
by  it  on  same  point  should  have  been  snbstituted. 

4.  iNStJBAKOB  «S>435— iNDEIfNITT  InSUBANCS 
— £>NOAOEMKNT  IN  "ObDINABT  REFAIBS  AND 

Maintenance." 
Employe  could  be  engaged  "in  ordlnarr  re- 

gairs  and  maintenance"  of  plant  of  employer 
(dding  indemnity  policy  against  injuries  to  em- 
ployes while  so  engaged,  though  doing  something 
other  or  more  than  restoring  what  had  gone  into 
partial  decay,  and  though  either  not  restoring 
thing  wholly  to  former  condition,  or  going  some- 
what beyond. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ordinary 
Repairs.] 

Appeal  from  District  Court,  Polk  (bounty; 
W.  S.  Ayers,  Judge. 
Supplemental  opinion  on  a  rehearing. 
For  former  opinion,  see  107  N.  W.  204. 

CSark,  Byers  &  Hutchinson,  of  Des  Mcdnes, 
for  appellant.  Carr,  Carr  &  Evans,  of  Des 
Moines,  for  appellee. 

SAUNOBB,  J.  [1,2]  L  For  some  reason 
the  original  opinion  gave  no  consideration  to 
two  points  presented.  The  appellant  con- 
tends  that  as  matter  of  law,  the  work  upon 
whidi  the  employe  Pickett  was  engaged  was 
not  ordinary  repairs  and  maintenance,  but 
was  new  construction  and  an  alteration  of  a 
building  or  plant    If  that  be  so,  the  policy 


did  not  attach  to  Injury  sustained  by  Pick- 
ett The  point  must  be  considered  witli  ap- 
plication of  the  ordinary  appellate  review 
rule  that  there  will  be  no  interference  if  the 
finding  below  has  any  substantial  evidence 
in  its  support  That  Pickett  was  not  engag- 
ed in  alteration  Is  supported,  for  one  thing, 
by  presumption;  that  Is  to  say,  "mere  doubt 
will  be  resolved  in  favor  of  'repair  and  main- 
tenance.' "  Ross  y.  Sheldon,  176  Iowa,  624, 
164  N.  W.  489.  In  that  case  we  declare 
there  is  such  presumption,  and: 

"The  line  of  demarcation  between  repair  work 
on  one  hand  and  construction  work  on  the  other 
is  not  always  easily  discernible.  Repair  often, 
if  not  usually,  involves  more  or  less  construction 
and  substitution  and  likewise  involves  betterment 
and  improvement.  •  •  •  The  trend  of  the 
cases  thus  far  decided  indicates  that  labor  and 
betterment  upon  an  interstate  line  of  railway 
will  not  be  deemed  as  new  construction  work, 
unless  it  is  clearly  such." 

Applying  this  to  the  evidence,  we  cannot 
say  that  the  verdict  which  involves  a  finding 
that  the  work  done  by  Pickett  was  not  an 
alteration  is  so  utterly  lacking  In  support  as 
that  it  must  be  set  aside. 

[J,  4]  II.  The  remaining  complaint  is  pre- 
sented as  follows:  In  a  point  ^'relied  on  for 
reversal"  it  is  said: 

"The  court  erred  in  failing  to  construe  the 
contract  or  policy,  and  to  define  the  words  'al- 
teration' and  'ordinary  repairs  and  maintenance' 
as  used  in  said  policy,  as  requested  by  defend- 
ant in  its  third  requested  instruction." 

This  Is  not  a  claim  that  there  was  error 
because  said  words  were  not  construed  at  all, 
and  should  have  been  construed  in  some  man- 
ner, but  is  an  Insistence  that  the  right  deflni- 
tiou  was  offered  by  defendant  and  that  no 
equally  correct  definition  was  given.  In  the 
petition  for  rehearing,  this  complaint  seems 
to  be  broadened,  for  it  is  there  said: 

"That  if  the  question  aforesaid  was  submitted 
to  the  jury  it  was  the  duty  of  the  court  to  in- 
struct the  Jury  as  to  the  meaning  of  the  words." 

Brief  point  6,  the  only  one  on  the  proposi- 
tion, is  as  follows: 

"It  is  the  province  of  the  court  to  construe  a 
contract  and  give  the  meaning  of  the  terms  used 
therein,  and  the  court  should  have  construed  and 
defined  the  terms  'alteration'  and  'ordinary  re- 
pairs and  maintenance'  as  requested  fay  the  de- 
fendant" 

In  onr  opinion,  the  sole  question  presented 
at  this  point  Is  whether  the  court  should  have 
given  instruction  3  offered  by  the  defendant. 
In  It  "alteration"  was  defined  to  mean  "a  mod- 
ification or  change  in  a  building  already  con- 
structed, a  diange  or  substitution  of  one 
thing  for  another,  either  in  form  or  materi- 
al," and  "ordinary  repairs  and  maintenance" 
to  be  "the  restoration  to  a  sound  state  what 
has  gone  into  partial  decay  or  dilapidation" 
and  to  mean  "to  restore  a  thing  to  its  former 
condition,  not  to  change  either  the  form  or 
material."  The  court  charged  that  in  deter- 
mining whether  the  work  done  by  Pickett 
came  within  the  policy  the  Jury  should  "give 
to  said  terms  their  usual  and  ordinary  mean- 
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ing;  and  if  tliqr  fallad  to  And  that  Pickett 
was  engaged  In  making,  ordinary  repairs  of 
the  premises  and  plant  of  plaintiff,  wbleb 
repairs  would  Include  the  care,  custody,  and 
uialntenance  of  said  premises  and  plant,  bat 
was  engaged  In  the  oonstmctlon  of  additions 
to  or  alterations  of  said  premises  and  plant, 
then  they  wlU  find 'for  the  defendant  No 
»ceptlons  were  taken  to  this  Instruction, 
wherefore  the  only  thing  that  appellants  may 
mmplaln  of  1b  ndt  that  the  Instmctlon  given 
was  In  itself  erroneous,  but  that  instruction 
3  otters  by  the  defendant  should  have  been 
EQbstltnted  for  the  instruction  given.  As 
said,  the  complaint  Is  not  that  something  that 
needs  defining  was  not  defined  at  all,  and  we 
express  no  Qplnl<a  on  whether  the  terms  in 
question  are  of  such  character  as  that  the 
court  was  bonnd  to  define  them.  Bnt,  though 
It  was  abstractly  snfiadent  to  tell  the  jury 
to  give  said  terms  their  usual  and  ordinary 
meaning,  still  defendant  may  complain  that 
a  proper  enlargement  of  such  definition  was 
not  added.  So  the  (Question  finally  resolves  It- 
self Into  whether  defendant  offered  a  coi^ 
rect  deflnltlon. 

According  to  the  Instructions  offered  by  It, 
the  work  of  Pickett  was  not  within  the  policy 
while  he  was  employed  upon  any  modification 
or  change  In  a  building  already  constructed 
or  upon  "a  change  or  substitution  of  one 
thing  for  another,  either  In  form  or  materi- 
al," and  his  work  was  within  the  policy  only 
If  he  was  Injured  while  he  was  engaged  in  re- 
storing something  to  a  sound  state  "that 
had  gone  into  partial  decay  or  dilapidation" 
—If  engaged  in  restoring  a  thing  to  its  former 
condition  "without  change  either  In  form  or 
material."  Under  this  offered  Instruction  the 
policy  would  not  attach  If  a  wooden  panel 
was  sawed  out  of  a  door  frame  and  a  glass 
panel  substituted  therefor,  because  that 
would  be  a  "substitution  of  one  thing  for  an- 
other" In  materlaL  If  an  ordinary  two-sash 
window  had  been  taken  out,  and  the  space 
filled  by  two  narrow  glass  windows,  running 
for  the  length  of  the  frame  and  fastened  by 
hinges,  the  policy  would  not  cover  the  work, 
becanse  It  would  be  a  change  In  form  or  sub- 
stitution of  a  thing  in  one  form  for  something 
formed  differently.  In  our  opinion,  one 
might  be  Migaged  in  ordinary  repairs  and 
maintenance,  though  doing  something  other 
or  more  than  restoring  to  a  sound  state  what 
has  gone  Into  partial  decay,  and  might  be  so 
engaged,  though  he  did  not  go  so  far  as  to 
restore  a  thing  wholly  to  Its  former  condition, 
or  went  somewhat  beyond  so  restoring. 

What  has  been  said  concerning  a  presump- 
tion that  work  is  repair,  rather  than  altera- 
tion, applies  as  well  on  the  question  whether 
tbe  definition  offered  by  the  defendant  is  the 
correct  one.  We  are  of  opinion  that  the  In- 
struction offered  by  the  defendant  did  not 
state  the  law,  and  was  therefore  rightly  re- 
fnaed. 


It  follows  that  til*  petition  for  rehearing 
should  be  overruled. 

FB£STON,   C  J.,  and  LADD  and  STB- 
VBNS,  JJ.,  concur. 


SCHtn/TZ  V.  SYLVESTER  «t  aL    (No.  80183.) 
(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  Judgment  iS=>736— Conclusiveness— Own- 
EBSHiF  OF  Claim — Countbboi.a.im. 

Though,  in  action  by  S.  against  C.  and  A., 
defendants  iplead  a  joint  counterclaim,  yet,  no 
issue  as  to  its  ownership  being  raised,  plaintUf 
merely  denying  owing  anything,  the  judgment 
thereon,  in  form  joint,  may,  in  the  absence  of 
estoppel,  be  shown  to  belong  to  A.,  because  of 
assignment  to  him,  before  the  judgment,  of  C.'s 
interest  in  the  claim,  as  against  right  of  S. 
to  satisfv  out  of  that  jndgment  a  judgment 
against  CL,  assigned  to  S. 

2.  JonoMKNT  <S=883(10)— Set-Ofp  of  Juoo- 

MENT  AOAINBT  AbSIGNEO  JtTDGMENT. 

Where  a  judgment  is  rendered  in  favor  of 
two  judranent  creditors,  and  one  of  them,  in 
good  faith  and  for  value  assigns  his  interest  to 
the  other,  the  judgment  debtor  has  no  right  to 
set  oft,  as  against  the  assignee,  a  judgment 
against  the  assignor  purchased  from  a  third 
person  before  tiie  assignment 

Appeal  from  District  Court,  Floyd  Coun- 
ty; C.  H.  Kelley,  Judge. 

Upon  a  connterclalm  filed  by  the  two  Syl- 
vesters in  a  case  brought  against  them  Vy 
the  a^iellaut,  Schnlts,  the  Sylvesters  obtain- 
ed judgmtatt  against  Schultz.  Schultz 
claiooa  to  be  the  assignee  of  a  Judgment 
against  appellee  O.  A.  Sylvester,  and  there- 
under attached  the  supposed  Interest  of  C. 
A.  Sylvester  in  said  joint  judgment.  The 
trial  court  declined  to  set  off  the  judgment 
owned  by  Schultz  against  said  joint  Judg- 
ment against  Schultz,  and  plaintiff  appeals. 
AfiSrmed. 

J.  H.  Lloyd,  of  Charles  City,  for  appel- 
lant H.  J.  Fltagerald,  of  Charles  City,  for 
api)elleeB. 

SALINGEB,  J.  I.  In  a  suit  brought  by 
appellant,  Schnltz,  the  appellees  Sylvester, 
on  March  31,  1913,  amended  a  counterclaim 
interposed  in  said  suit  by  August  Sylvester 
to  the  effect  of  pleading  that  all  claims 
against  Schultz  were  the  joint  property  of 
both  the  Sylvesters.  Prior  to  and  up  to  the 
time  of  this  amendment  to  pleadings,  and 
before  any  suit  was  pending  wherein  to  in- 
terpose this  counterclaim,  one  Vance  ob- 
tained Jndgment  against  O.  A.  Sylvester, 
which  is  still  unpaid.  While  said  amended 
counterclaim  was  pending,  and  on  January 
6,  1914,  Vance  assigned  his  judgment  to 
Schultz.  Four  days  later  C.  A.  Sylvester  as- 
signed his  interest  In  the  counterclaim  to  Au- 
gust Notwithstanding  the  assignment,  judg- 
ment on  the  counterclaim  was  on  January 
17th  entered  In  favor  of  both  Sylvesters. 
On  January  20th  Schultz  levied  the  Vance 
Judgment  on  what  interest  C.  A.  Sylvester 
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might  faaTB  In  sMd  eocmtercl&lm  judgment. 
Later  Schultz  sought  to  set  off  the  Vance 
judgment  against  the  counterclaim  judg- 
ment. To  sustain  the  attempt  he  asserted 
that  the  Vance  judgment  was  In  existence 
long  before  the  Sylvesters  claimed  anything 
of  him  (Schultz);  that  the  assignment  from 
Vance  to  Schultz  Is  four  days  earlier  than 
that  from  O.  A.  Sylvester  to  August;  that 
the  assignment  to  August  was  collateral  se- 
curity for  payments  made  by  August  for  C. 
A.  Sylvester,  and  that  August  has  a  large 
amount  of  real  property  in  his  name,  which 
is  the  property  of  O.  A.  Sylvester,  as  seciiri- 
ty  for  said  advances ;  and  that  the  claimed 
assignment  Is  fraudulent,  and  Is  an  attempt 
to  defeat  the  recovery  by  plalntlfC  on  the 
judgment  assigned  to  plaintifC  I^  Vance. 
The  cause  was  tried  by  the  court,  and  so  far 
as  express  recitals  go  it  was  adjudged  that 
the  judgment  entered  on  the  counterclaim  In 
favor  of  the  two  Sylvesters  was  based  solely 
on  money  furnished  by  August  Sylvester, 
and  that  as  between  the  two  Sylvesters  Au- 
gust Is  entitled  to  that  judgment  in  its  en- 
tirety. But  as  there  was  a  general  order 
and  adjudication  that  the  levy  of  the  Vance 
judgment  should  be  released,  and  that  said 
judgment  should  not  be  offset,  it  was,  under 
the  issues,  further  held  that  the  transfer 
from  C.  A.  to  August  Sylvester  was  not 
merely  collateral  for  advances  that  were 
otherwise  abundantly  secured,  and  that  the 
assignment  from  one  Sylvester  to  the  other 
was  not  covinous  and  fraudulent.  As  the 
cause  was  tried  by  the  court  without  a  jury, 
and  is  on  the  law  side,  the  questions  before 
us  are :  (1)  Whether  the  trial  court  had  the 
right  to  determine  that  August  Sylvester 
was  the  sole  owner  of  the  counterclaim  judg- 
ment (2)  If  It  had  that  right,  is  its  so  find- 
ing wholly  unsupported?  (3)  Is  its  finding 
that  the  assignment  to  August  Sylvester  was 
In  good  faith  wholly  lacking  in  support? 

[1]  II.  The  contention  that  the  court 
should  not  have  gone  into  the  question  who 
owned  the  counterclaim  judgment  rests  up- 
on the  argument  that  the  prayer  and  the 
form  of  that  judgment  constitute  an  adjudi- 
cation that  said  judgment  is  the  property  of 
both  the  Sylvesters,  and  that  any  attempt  to 
show  that  one  of  them  was  the  sole  owner 
thereof  is  a  prohibited  Impeachment  of  the 
record,  and  that  sustaining  such  impeach- 
ment nullifies  an  estoppel  by  record.  Many 
authorities  are  dted  to  the  effect  that  a 
record  Imports  absolute  verity,  and  that  no 
one  may  Impeach  It  (among  them  are  23  Cyc. 
855,  and  Mornyer  v.  Cooper,  35  Iowa,  260), 
and  tliat  a  judgment  concludes  as  to  all  that 
Is  necessarily  found  by  the  judgment  (Bank 
V.  Packet,  35  Iowa,  226).  Certainly  there 
may  not  be  such  impeachment,  nor  escape 
from  what  a  judgment  settles.  But  that 
does  not  settle  that  any  such  Impeachment 
was  attempted  in  this  case,  or  that  estoppel 


by  record,  or  any  other  estoppel,  bars  Au- 
gust Sylvester  from  now  asserting  that  a 
judgment  running  in  favor  of  himself  and 
0.  A.  Sylvester  is  the  sole  property  of  Au- 
gust. If  the  prayer  for  the  counterclaim 
judgment  and  Its  rendition  as  prayed  are  to 
constitute  a  binding  adjudication  that  such 
judgment  Is  joint  property,  it  must  first  be 
made  to  appear  that  the  issue  joined  made  it 
necessary  to  decide  whether  the  judgment 
was  the  joint  property  of  the  two  Sylvesters, 
rather  than  the  sole  property  of  August. 
To  be  sure,  the  answer  of  the  Sylvesters  de- 
clared that  the  claim  sued  on  was  joint 
property,  and  we  fully  agree  with  the  deci- 
sions presented  to  the  effect  that  any  admis- 
sion made  by  the  Sylvesters  in  pleading  may 
be  made  evidence.  But  that  does  not  solve 
whether  there  was  any  necessity  to  decide 
the  ownership  as  between  the  two  Sylvesters. 

No  party  to  the  suit  was  interested  in  or 
made  any  attempt  to  have  this  question  of 
ownership  determined.  The  Sylvesters  made 
an  argument  for  desiring  to  have  the  judg- 
ment put  tn  joint  form,  but  they  tendered  no 
contest  on  the  ownership.  Schultz  joined  no 
issue  on  that  His  portion  was  that  nei- 
ther of  the  Sylvesters,  nor  they  jointly,  had 
right  to  any  judgment  against  him.  The  ef- 
fective decision  against  Schultz  was  that  he 
owed.  The  declaration  that  that  right  be- 
longed to  the  two  Sylvesters  had  no  effect, 
except  that  if  Schultz  bad  satisfied  the  judg- 
ment by  paying  half  to  each  of  the  Sylves- 
ters, neither  could  thereafter  have  asserted 
that  Schultz  should  have  paid  him  all  of  the 
judgment  To  a  certainty,  the  declaration 
of  the  court  that  August  was  entitled  to 
all  of  the  judgment  was  not  and  was  not 
thought  to  be,  an  adjudication  as  between 
the  two  Sylvesters.  As  said,  they  were  not 
contending  with  eachi  other  on  that  hearing. 
No  attempt  to  impeach  a  record  was  made. 
All  done  was  an  effort  to  show  who  was  the 
owner  of  property.  When  it  comes  to  a 
creditor  seizing  a  judgment,  it  Is  not  su£9- 
dent  that  In  form  the  judgment  Is  that  of 
the  debtor;  it  must  in  truth  belong  to  him. 
See  Separator  Co.  v.  Sharpless,  134  Iowa,  2S, 
111  N.  W.  4.58;  Gallaher  v.  Pendleton,  55 
Iowa,  142,  7  N.  W.  512 ;  Benson  v.  Haywood, 
86  Iowa,  107,  53  N.  W.  85,  23  L.  B.  A.  335. 
Of  course,  an  estoppel  might  arise  which 
would  bar  the  true  owner  from  asserting  a 
claim  that  the  form  of  the  judgment  did  not 
truly  state  the  ownership  of  the  judgment. 
See  Bank  v.  Cousins,  67  Iowa,  310,  25  N.  W. 
258.  This  record  exhibits  nothing  whereon 
Schultz  may  base  such  an  estoppel. 

It  is  but  begging  the  question  to  dte  au- 
thorities for  the  proposition  that  a  judgment 
may  be  the  subject  of  levy  and  of  set-off. 
Code,  §S  3465,  3977,  3978.  True  as  It  is  that 
it  may  be  seized  or  set  off.  It  is  as  true  that 
to  subject  it  to  either  seizure  or  set-off  it 
must  be  either  jointly  or  severally  the  prop* 
erty  of  the  judgment  debtor.  See  Bell  r. 
Ferry,  43  Iowa,  368. 
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III.  The  eooit  found  tbat,  as  between  the 
Sylvesters,  August  was  the  sole  owner  of  the 
Judpnent'  against  Sditiltz.  Despite  the  fact 
that  the  judgment  la  question  was  In  form 
a  Judgment  in  favor  of  both  the  Sylvesters, 
It  rannot  be  seriously  claimed  that  the  form 
of  this  judgment  deprived  the  court  of  the 
right  to  hold  between  the  Sylvesters  that  in 
truth  It  belonged  to  but  one  of  them.  Before 
th«-  Judgment  was  ever  entered,  C.  A.  Sylves- 
ter assigned  to  August  Ms  interest  In  the 
clnim  upon  whidi  Judgment  was  finally  ob- 
tained. Certainly,  the  subsequent  entry  of 
the  Judgment  in  the  form  that  it  whs  enter- 
ed did  not  cancel  that  transfer  as  between 
the  parties  to  the  transfer.  If  no  third  par- 
ty had  intervened,  surely  August  could  es- 
tablish that  on  January  9tb  his  brother  as- 
si{med  to  him  a  claim  upon  which  a  Judgment 
was  entered  on  the  17th  of  January  foUow- 
ins.  and  that,  though  said  Judgment  was  en- 
tered iQ  favor  of  himself  and  bis  assignor, 
he,  the  assignee,  owned  his  own  interest  in 
the  joint  Judgment  and  by  assignment  the  lu- 
terpHt  of  his  assignor.  Certainly,  as  between 
tlie  two  Sylvesters,  a  Joint  lodgment  could 
he  converted  Into  the  property  of  one  of  the 
Judgment  creditors  by  assignment  from  the 
nthor.  This  being  so  between  the  two  Sylves- 
ters, why  Is  it  not  so  as  to  Schultz?  Of 
course,  we  agree  that  the  asslgnmeut  from 
brother  to  brother  Is  not  Invested  with  the 
peculiar  character  of  negotiable  paper,  and 
passes  to  the  assignee  charged  with  all  the 
equities  which  could  be  asserted  against  it  In 
the  bands  of  the  assignor.  See  BalUnger  t. 
TarbcU,  16  Iowa,  491,  85  Am.  Dec.  627. 

But  the  assignment  from  Vance  to  Schnltz 
U  In  the  same  class.  Schultz  took  that  as- 
signment at  the  peril  of  having  It  proved  that 
he  could  not  collect  the  assigned  Judgment 
out  of  the  property  standing  in  the  name  of 
his  debtor,  if  It  were  proved  that  In  truth  It 
did  not  belong  to  the  debtor.  As  against 
smch  an  assignee,  and  in  the  absence  of  some 
estoppel.  It  was  provable  tbat  spedfle  prop- 
erty was  In  truth  not  subject  to  seizure  by 
Mm.  The  finding  of  the  court  that  the  prop- 
erty which  Schultz  sought  to  subject  to  his 
judgment  was  not  the  property  of  Schultz's 
debtor  is  not  so  lacking  in  support  as  that  we 
may  Interfere.  We  hold,  further,  that  In  the 
state  of  the  evidence  we  may  not  Interfere 
with  the  finding  tbat  the  assignment  to  Au- 
gust was  not  covinous  and  in  bad  faith. 

[2]  This  reduces  the  position  of  the  appel- 
lant to  the  one  point  that  the  Vance  Judgment 
was  in  existence  long  before  the  suit  was 
begun  In  which  the  counterclaim  judgment 
was  entered,  and  that  Schultz  became  the 
assignee  of  that  jndgmmt  four  days  earlier 
than  the  execution  of  the  assignment  from  O. 
A.  Sylvester  to  August  Sylvester.  We  are 
nnaUe  to  see  bow  the  priority  in  date  has 
any  bearing  on  this  case.  Until  a  levy  was 
made  under  the  Vance  Judgment,  the  Judg- 


ment debtor  vas  at  liberty  to  transfer  aily 
of  his  property,  if  he  did  so  for  suflSdent  con- 
sideration and  In  good  faith.  Assigning  the 
Judgment  gave  It  no  attribute  that  it  did  not 
have  before.  As  against  a  good-faith  trau;- 
fer  of  property  by  the  judgment  debtor,  the 
mere  existence  of  the  Vance  Judgment  before 
and  after  Its  assignment  effected  nothing.  In 
essence,  the  trial  court  holds  that  Schultz 
was  attempting  to  satisfy  a  Judgment  against 
C.  A.  Sylvester  upon  property  which  C.  A. 
Sylvester  never  did  own,  or.  If  he  did  own 
it,  transferred  before  It  was  seized  under  the 
Vance  Judgment.  Having  found  tliat  we 
may  not  Interfere  with  either  of  these  es- 
sential holdings,  there  Is  an  end. 
Affirmed. 

PRESTON,  a  Jn  and  liADD  and  EVANS, 
JJ.,  concur. 


STANIiBT  V.  MINNEAPOLIS  &  ST.  L.  B.  CO. 

(No.  80240.) 

(Supreme  Court  of  Iowa.    Oct  25,  1918.) 

Master  and  Sebvant  «=»278(18)— Death  of 
Section  Fokeman  —  Stiiticiknct  of  Evi- 
dence—Blowing OF  WmSTLB. 
In  action  afcainst  railroad  for  death  of  sec- 
tion foreman  in  motor  car  and  freight  train 
collision,   evidence  of  freight  train  employes' 
failure  to  blow  whistle  upon  approaching  curve 
held  insufBcient  to  rebut  positive  evidence  tbat 
whistle  was  blown. 

Appeal  from  District  Court,  Mahaska 
County;  John  F.  Talbott,  Judge. 

Administrator's  action  for  damages  for 
negligence  resulting  In  the  death  of  his  de- 
cedent. At  the  close  of  the  evidence  there 
was  a  directed  verdict  for  the  defendant. 
The  plaintiff  appeals.    Affirmed. 

S.  V.  Beynolds  and  McCoy  &  McCoy,  all  of 
Oskaloosa,  for  appellant.  F.  M.  Miner,  of 
Minneapolis,  Minn.,  and  Burrell  &  Devltt,  of 
Oskaloosa,  for  appellee. 

PEB  curiam;  The  decedent  was  a  sec- 
tion foreman  of  the  defendant  and  resided 
at  GUman.  He  had  charge  of  section  3S. 
He  was  killed  while  operating  a  motor  car 
upon  section  39.  Another  section  foreman 
had  charge  of  this  particular  section,  but 
there  was  evidence  that  the  decedent  had 
been  requested  by  the  roadmaster  to  super- 
vise the  work  of  the  section  foreman  of  sec- 
tion 39  and  that  he  was  engaged  In  this 
duty  at  the  time  of  the  accident.  The  evi- 
dence was  sufficient  we  think  to  Justify  us 
in  assuming  for  the  purpose  of  this  appeal 
that  the  decedent  was  in  the  line  of  his  duty 
as  an  employd  at  the  time.  The  decedent 
went  upon  a  motor  vehicle  from  his  home 
at  Gllman  over  the  railroad  to  a  point  north 
of  Pickering  where  be  turned  about  for  his 
return.  On  the  return,  going  south,  he  col- 
lided with  a  freight  train  going  north  and 
was  killed.    His  wife  was  riding  with  him 
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upon  the  motor  vehicle.  The  place  of  the 
accident  was  In  a  cut  and  upon  a  curve. 
This  condition  rendered  It  Impossible  for 
the  men  In  charge  of  the  train  to  see  the 
motor  vehicle  until  within  300  or  400  feet 
thereof.  The  train  was  a  heavy  one,  and 
was  running  at  from  30  to  35  miles  per  hour. 
It  was  several  hours  behind  its  schedule 
time.  It  had  the  right  of  way.  The  dece- 
dent was  operating  under  the  following  rule 
under  the  title  "Track  Foremen": 

"Tbey  must  each  have  a  copy  of  the  current 
time-taBle,  and  be  thoroughly  familiar  with  the 
rules  and  regnlations  therein,  and  with  the  time 
of  trains  over  their  sections.  They  must  care- 
fully observe  signals  displayed  by  all  trains, 
and  assure  themselves  before  obstructing  tracic 
that  all  trains  and  sections  due  have  passed. 
No  notice  will  be  given  of  extra  trains,  and 
employ^  must  protect  themselves  as  prescrib- 
ed by  the  roles.  Foremen  must  provide  them- 
selves with  reliable  watches,  and  compare  time 
daily  with  standard  clock  or  with  conductor's 
watches." 

The  trainmen  were  subject  to  the  follow- 
ing rule: 

"Extra  trains  and  delayed  re^culfir  trains  mnst 
sound  the  whistle  at  intervals  m  obscure  places 
to  warn  section  and  bridge  men.  The  same 
precautions  mnst  be  used  in  fogs  and  snow- 
storms." 

The  plaintiff  alleged,  and  the  defendant 
conceded,  that  the  decedent  at  the  time  of 
the  accident  was  employed  by  the  defendant 
In  Interstate  commerce,  and  that  the  defend- 
ant was  liable,  if  at  all,  under  the  federal 
Employers'  Liability  Act  (Act  April  22, 
1908,  c.  149,  35  Stat  65  [U.  S.  Comp.  St 
1916,  {§  8657-8665]). 

Appellant's  brief  specifies  four  grounds  Of 
negligence  as  grounds  of  reversal,  as  fol- 
lows: (1)  That  the  employSs  In  charge  of 
the  freight  train  failed  to  sound  any  warn- 
ing either  of  whistle  or  bell;  (2)  that  the 
train  was  operated  with  excessive  speed;  (3) 
that  the  employes  operating  the  freight  train 
failed  to  keep  a  proper  lookout  fOr  the  de- 
cedent; (4)  that  the  station  agent  at  Pick- 
ering negligently  advised  the  decedent  that 
the  track  was  clear. 

As  to  specification  No.  2,  such  ground  of 
negligence  is  not  alleged  in  the  petition. 
Neither  can  It  be  said  to  have  support  in 
the  evidence.  Nor  can  It  be  said  that  there 
is  any  evidence  in  the  record  that  would 
sustain  specifications  Nos.  3  and  4.  If  the 
plaintiff  is  entitled  to  a  reversal,  it  must  be 
upon  specification  No.  1. 

There  was  the  direct  and  positive  evi- 
dence of  several  witnesses  that  the  whistle 
was  sounded  as  this  cut  and  curve  were 
approached.  In  support  of  the  allegation  the 
plaintiff  relies  upon  the  testimony  of  two 
witnesses.  The  first  was  Sam  Ludlow.  Lud- 
low saw  the  freight  train  going  by  shortly 
before  it  entered  the  cut.  He  was  at  that 
time  visiting  at  his  father's  house  a  quarter 
of  a  mile  away,  and  casually  observed  the 
passing  of  the  train.  His  evidence  was  sum- 
me<i  up  in  cross-examination  as  follows: 


"My  father's  house  is  perhaps  60  or  70  rods 
east  of  this  crossing.  We  were  visiting,  three 
of  us  sitting  there  talking  at  the  time.  It  is 
100  to  125  rods  south  to  the  crossing,  and  60 
or  70  rods  to  the  overhead  crossing,  from  my 
father's  house.  The  train  came  past  after  din- 
ner; I  looked  out  of  the  window  and  saw  it 
pass.  I  was  not  sitting  there  watching  to  see 
whether  the  train  whistled  or  not  I  simply 
happened  to  glance  out  of  the  window  while 
sitting  in  the  house  some  60  or  70  rods  fcom 
the  crossing,  and  have  no  recollection  of  hear- 
ing the  train  whistle." 

We  think  it  dear  that  this  testimony 
created  no  conflict  in  the  evidence.  Payne 
V.  C.  &  N.  W.  Ry„  108  Iowa,  188,  78  N.  W. 
813.  The  other  witness  was  the  widow  of 
the  decedent  and  the  beneficiary  of  this 
suit  She  was  with  her  husband  vpoa  the 
motor  vehicle.  She  testified  that  she  heard 
no  whistle  or  warning  signal  of  any  kind 
until  she  saw  the  train  when  it  was  close 
upon  her.  She  also  testified  that  she  was 
watching  and  listening.  On  the  face  of  it 
this  evidence  is  more  significant  than  that 
of  Ludlow.  It  appeared,  however,  from  the 
testimony  of  this  witness,  that  when  she 
saw  the  freight  train  she  jumped  from  the 
car,  and  Immediately  fainted  and  remained 
unconscious  for  some  time.  This  shock  de- 
stroyed her  recollection  of  the  events  Just 
preceding  the  shock.  She  was  wholly  unable 
to  recollect  facts  which  must  tiave  been 
within  her  knowledge  prior  to  her  uncon- 
sciousness.   She  testified  as  follows: 

"Q.  Now,  when  you  got  off  the  car,  how  was 
the  car,  the  motor  car?  How  was  the  car  as 
to  being  crossways  or  otherwise  on  the  track? 
A,  I  can't  tell  you.  Q.  You  don't  know,  when 
you  Jumped  off  the  car,  which  way  the  car  was, 
or  whether  it  was  standing  there,  just  partially 
off  the  track  or  not?  A.  I  don't  know.  Q. 
When  you  jumped  off  the  car.  you  don't  know 
what  your  husband  was  doing?  A.  I  don't 
know.  Q.  Tou  don't  know  whether  or  not  he 
was  trying  to  push  the  car  off?  A.  I  don't 
know.  Q.  Or  whether  or  not  he  crossed  over 
to  the  opposite  side  of  the  track?  A.  I  don't 
know.  Q.  Tou  don't  know  anything  that  your 
husband  did  after  you  jumped  off  the  car?  A. 
I  do  not  Q.  As  I  understand  you,  when  you 
Jumped  from  the  car,  you  fell  and  fainted,  and 
were  unconscious  until  afterwards?  A.  Until 
after  the  train  stopped;  I  don't  know  how  long. 
Q.  Tou  don't  know  how  long  you  were  uncon- 
scious? A.  No;  I  don't  Q.  When  you  came 
to  yourself,  the  train  had  evidently  come  to  a 
full  stop?  A.  It  had.  Q.  Because,  as  a  mat- 
ter of  fact,  the  caboose  was  standing  right  by 
you?  A.  very  near  me.  Q.  That  Is  all  you 
remember,  after  you  Juinpea  off  the  car,  until 
the  train  stopped?  A.  That  is  all.  Q.  You 
don't  know  whether,  immediately  after  you 
jumped  off  the  car,  your  husband  was  on  the 
car  or  on  the  groond?  A.  I  don't  know.  I 
suppose  be  was  on  the  car.  Q.  Yon  don't  know 
what  your  husband  was  doing  at  any  time  after 
yon  jumped  from  the  car  and  fell  and  became 
unconscious?  A.  I  don't  know.  Q.  What  side 
of  the  track  were  you  on  when  you  came  to 
yourself?  A.  On  the  east  side.  Q.  You  don't 
know  whether  that  was  the  side  of  the  track 
your  husband  was  on?  A.  I  don't  know.  Q. 
And  you  don't  know  whether  the  car  was  par- 
tially on.  or  partially  off,  the  track?  A.  I  don't 
know.  Q.  Don't  you  remember  at  that  time — 
didn't  you  say  right  there  at  that  time  to  Mr. 
Benning,  the  conductor,  and  to  Mr.  Skinner,  tho 
brakeman,  that  if  your  husband  had  not  tried 
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to  get  the  car  off  the  track  he  would  sot  hare 
been  hurt?  A.  I  don't  know  what  I  said  to 
them;   I  really  do  not" 

She  had  also  made  a  written  statement, 
which  was  Introduced  In  evidence,  and 
which  wais  In  no  manner  denied  or  Impeach- 
ed by  her.  She  stated  therein  that  she  wai 
watching  backward  and  her  husband  was 
watching  forward.  She  stated  also  therein 
that  both  she  and  her  husband  had  Jumped 
from  the  car  to  the  east  side  clear  of  the 
track,  and  that  her  husband  ran  around  to 
the  west  side  of  th<>  track  In  an  effort  to  re- 
move the  car.  We  think  that  tb6  most  that 
can  fairly  be  said  for  this  testimony  is  that 
the  witness  had  no  recollection  of  hearing 
a  whistle,  and  that,  in  view  of  the  failure 
of  her  faculties  and  her  long  uncoosciouch 
ness,  this  want  of  recollection  ought  not  to 
be  deemed  the  equivalent  of  affirmative  tes- 
timony. We  think  it  must  be  said,  there- 
fore, that  there  was  no  conflict  In  the  evi- 
dence on  the  question  of  whether  a  whlstUng 
signal  was  given,  and  that  the  affirmative 
evidence  to  that  effect  was  uncontradicted, 
except  by  the  scintilla  of  evidence  which 
we  have  above  set  forth. 

The  Judgment  below  must  therefore  be  af- 
firmed. 

PRESTON,  C.  J.,  and  lADD,  EVANS,  and 
SAIiINGBB.  JJ.,  ctHicar.    . 


CLOSZ  T.  OLOSZ.     (No.  811S1.) 
(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  DlVOBC?  «=»130— EXTBEMK   CBUELTT— EVI- 
DEKCE. 

Bvidence  of  husband's  physical  violence 
Md  to  justify  decree  for  wife. 

2.  DiVOBOE  ^=»46— EXTBEME  CBtTEtTT— JCSTI- 
nCATION. 

That  plaintiff  wife  fell  below  the  average 
in  meeting  her  marital  duties  would  not  justify 
defendant  husband  in  making  physical  assaults 
on  her. 

3.  DiVOBCB    «=»184(8)—PlNDlNG8— REVIEW. 

The  rule  that  a  finding  of  trial  court  will 
not  be  disturbed  on  appeal,  if  sustained  by 
evidence,  does  not  govern  a  hearing  de  novo  in 
divorce  case. 

4.  DiTOBCE  «=»179  — AFPEAI.  — (tENXBAI,  Ai- 
IXOATZOKS— TIMEI.T  OBJEGTIOR, 

If  aBegations  of  inhuman  treatment  were 
general,  objections  should  have  been  taken  to 
petition,  ana  may  not  be  raised  for  the  first  time 
on  appeaL 

&.  Plxadino   ®=>428(2)  —  Oerebai.   Allega- 
tions—Pboof. 

A  general  allegation,  not  duly  objected  to, 
wiU  warrant  equally  general  proof. 
6.  DivoBCE  «=»240(^—Ai,iM0NT— Amount. 

In  divorce  anit  by  wife,  allowance  of  $12,- 
000  cash  alimony  held  as  liberal  as  the  case 
would  sanction;  total  value  of  husband's  prop- 
»rtr  being  over  942,000,  and  value  of  wife's 
i"n<i.  wbfeb  she  was  allowed  to  retain,  over 
13,300. 
T.  DivoBO  «a»240(2)—Ai:.nioNT— Amount. 

Allowance  of  alimony  must  be  regulated  by 
the  resources  of  husband,  rather  than  necessi- 
ties of  wife. 


&  DivoBOB  «a>240(2)— AxwoHT— Ajcovnt. 

In  fixing  the  amount  of  alimony,  the  rela- 
tive or  comparative  fault  of  the  parties  is  ma« 
teriaL 

9.  DrvoBcs  «=»240(2)—ALntowT— Amount. 

In  determining  question  whether  an  ineq- 
uitable provision  has  been  made  for  the  divorced 
wife,  her  conduct  becomes  material,  although, 
despite  her  conduct,  decree  granting  her  divorce 
will  not  be  diaturbied. 

10.  DiVOBCX      «=>184(1)— APPEALr-ADiaflSION 
or  IMPBOPKB  Evidbnoe. 

Whether  deposition  taken  for  defendant  hus- 
band should  have  been  suppressed  will  not  be 
considered  on  appeal,  where  plaintiff  wife  is 
entitled  to  divorce,  despite  sudi  deposition, 

11.  Afpeai,  ARn  Bbbob  «3>656(D  —  Oobbbo- 
TioN  OF  EscoBD— Reply. 

Record  cannot  be  corrected  by  reply. 

12.  Appeal  and  Ebrob  ®=>665— Review— Be- 

BOBT  TO  TbANSCEIPT. 

The  transcript  will  be  resorted  to  only 
where  there  ia  a  conflict  between  the  abstract 

and  its  denial. 

Appeal  from  District  Court,  Hamilton 
County;    Robert  M.  Wright,  Judge. 

The  appellee  obtained  decree  of  divorce 
and  allowance  of  alimony  and  an  award  of 
attorney  fees.  All  these  actions  are  com- 
plained of  on  this  appeaL  Modified  and  af- 
firmed. 

Wesley  Martin  and  O.  D.  Thonqyson,  both 
of  Webster  City,  for  appellant  F.  J.  JajoA 
and  D.  C.  Chase,  both  of  Webst»  C%ty,  !for 
appellee. 

SALINGER,  J.  II]  I.  Many  of  the  ami- 
plalnts  are  petty.  They  Include,  for  instance, 
deprlval  of  church  privileges.  There  Is  no 
substantial  evidence  at  sucb  deprivation, 
and,  on  the  other  band,  it  apiiears  clearly 
that  plaintiff  severed  all  church  connections 
and  was  practically  anti-churdi.  Her  state- 
ment, "I  do  not  know  that  I  found  fault  be- 
cause he  wouldn't  allow  me  to  attend 
church;  I  Just  took  It  he  was  Che  heed  of 
the  house" — ^Is  Illuminative.  And  the  fur- 
ther statement,  that  tihe  is  not  a  church 
member,  not  exposed  to  church,  but  is  op- 
posed to  a  system  of  Christianity  "the  way 
it  is  administered  nowadays.  I  don't  believe 
in  the  doctrine  of  Christianity  at  all.  I  used 
to  believe  In  it,  but  he  shook  my  belief,  and 
he  was  the  first  man  that  put  a  doubt  in  my 
mind."  The  condition  of  the  proof  on  ex- 
cessive sexual  demands  Is  in  like  case.  And 
the  alleged  refusal  to  give  medical  aid  re- 
solves Itself  Into  the  belief  of  the  defendant 
that  dilropractors*  treatment  was  a  fake. 
The  revolver  incident  is  petty.  It  simmers 
down  to  no  threat  of  any  kind,  literal  or 
figurative.  There  are  too  many  for  detailed 
consideration. 

[2]  II.  But  the  plaintiff  is  corroborated  In 
her  claim  that  on  May  18, 1914,  her  husband 
made  a  physical  assault  np<m-her  of  such 
gravity  as  that  it  made  her  too  lame  to  go 
to  town  for  several  days;  that  her  eye  or 
eyes  vyere  badly  discolored;   that  five  days 
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afterwBicIs  she  was  irarsiDg  a  black  eye, 
and  her  face  was  black  and  blue  under  her 
eyes.  Neighbors  who  came  In  when  this  as- 
sault was  finished  found  him  white-faced  and 
shaking,  as  tf  with  anger,  and  speaking  as 
though  he  was  angry.  They  found  tiie  wo- 
man crying  and  lying  on  the  floor,  and  rub- 
bing her  ear  as  though  it  was  badly  hnrt. 
They  heard  a  disturbance  before  gmng  in 
that  sounded  as  though  chairs  were  going 
orer  the  floor,  and  were  of  opinion  that  the 
parties  were  having  trouble.  They  heard 
loud  talking  and  heard  the  woman  scream, 
and  then  ran  In.  There  is  testimony,  and 
it  Is  corroborated,  of  physical  violence  many 
times  In  the  past,  although  most  of  it  was 
not  of  as  serious  a  character  as  the  last. 
Marks  on  the  person  of  plaintifT  seem  to  have 
been  of  not  infrequent  occurrence.  Marks 
on  her  arms,  where  defendant  pinched  her, 
seem  to  have  endured  three  and  four  weeka 
She  had  a  black  neck  from  his  choking  her 
with  his  hands  about  Thanksgiving  Day, 
1913.  At  one  time  there  was  a  blackened 
hip,  "hurt  bad."  According  to  defendant,  he 
at  one  time  lust  tapped  her  with  the  back 
of  his  hand.  On  his  more  detailed  account, 
it  seems  to  have  been  a  striking  her  right  on 
the  mouth.  The  explanation  Is,  however, 
that  this  was  done  when  she  started  with 
both  arms  to  come  at  him  "a  second  time." 
According  to  plalntlfF,  her  husband  ha» 
threatened  to  pound  her  head  Into  a  Jelly  if 
she  told  of  his  conduct  towards  her.  We 
are  not  overlooking  that  these  other  acts  of 
violence  are  denied,  and  that  there  is  an  at- 
tempt to  explain  the  last  act  In  our  opin- 
ion, the  explanation  tends  rather  to  corrob- 
orate the  plaintiff  than  to  dispute  her; 
that  Is  to  say.  It  is  not  a  reasonable  explana- 
tion, In  the  light  of  all  the  evidence  concern- 
ing both  that  act  and  others  preceding  It 
No  one  may  reed  this  record  impartially, 
&ai  hold  that  the  plaintiff  was  in  all  respects 
a  model  wife.  It  may  fairly  be  said  that 
she  fell  below  the  average  In  meeting  her 
marital  duties.  That  fact  will  have  consid- 
eration on  alimony,  but  In  our  opinion  It  did 
not  Justify  the  conduct  of  the  defendant,  was 
not  In  reason  an  adequate  provocation  for  It, 
and  there  Is  oon^petent  evidence  that  It  was 
highly  injurious  to  the  health  of  the  plain- 
tiff;  and  the  decree  has  other  suK>ort 

We  think  that  the  charges  of  unehastity 
made  by  the  defendant  are  unduly  empha- 
sized and  repeated  without  tangible  war- 
rant, and  this  is  applicable  to  the  claim  that 
plaintiff  was  suffering  with  venereal  disease, 
and  to  the  claim  that  she  asked  her  husband 
<o  have  sexual  relations  with  female  guests 
as  a  matter  of  hospitality.  It  has  some 
bearing  on  the  wrongful  accusations  that  on 
pressure,  the  defendant  confesses  to  at  least 
one  adultery  on  his  part  His  statements 
as  to  her  relations  with  a  certain'  taxider- 
mist are  illustrative ;  it  being  finally  develop- 
ed  tliat  defendant  never   had  a  suspicion 


there  was  any  undue  intimacy.  Tbo  cross- 
examination  brings  this  about  as  to  other 
charges,  and  it  is  all  fully  denied.  He  In- 
jected hints  of  unehastity  on  information 
from  his  own  brothers,  and  he  made  neither 
of  the  brothers  a  witness.  He  used  injurious 
epithets  as  to  herself  and  her  family,  though 
some  of  those  were  perhaps  Jocular.  Others 
cannot  be  put  In  that  class;  they  Include 
"whore"  and  "bltdi,"  "damned  fool,"  "degen- 
erate," "damned  louse,"  aspirations  that  she 
was  In  hell,  and  general  swearing  at  her,  and 
statements  that  she  "didn't  know  anything." 
liiar  and  fool  were  very  common,  and  state- 
ments that  she  was  craiy  and  an  idiot  His 
denials  are  illuminative.  One  is  that  "to 
my  recollection  I  never  called  her  a  bitch  or 
a  whore." 

[3]  We  do  not  overlook  the  tendency  to 
color  tn  divorce  cases.  Pooley  v.  Pooley,  178 
Iowa,  19,  157  N.  W.  129.  And  we  do  not 
agree  to  the  argument  that  Bvans  v.  Bvans, 
159  Iowa,  338,  140  N.  W.  801,  h<rfd8  that  a 
finding  by  the  trial  court  having  the  witness- 
es before  It,  wUl  not  be  disturbed  on  appeal. 
If  sustained  by  evidence.  Mils  iM  not  the 
rule  governing  hearing  de  novo.  But  on  the 
whole  record  we  find  that  a  divorce  was 
due  plaintiff.  We  do  so  without  mudi  help 
from  case  law  cited  by  the  parties,  such  as 
Shook  V.  Shook,  114  Iowa,  592,  87  N.  W.  680, 
Pooley  V.  Pooley,  178  Iowa,  19,  157  N.  W. 
129,  Martin  v.  Martin,  150  Iowa,  223,  129 
N.  W.  816,  Shors  v.  Shors,  138  Iowa,  22.  110 
N.  W.  16,  and  Turner  v.  Ttnrner,  122  Iowa, 
113,  97  N.  W.  997,  relied  on  by  the  appellee, 
and  the  Shors  Case,  supra.  May  v.  May,  lOS 
Iowa,  1,  78'N.  W.  708,  75  Am.  St  Rep.  202, 
Edgerton  v.  Edgerton,  79  Iowa,  68,  44  N.  W. 
218,  Prather  v.  Prather,  99  Iowa,  393,  68  N. 
W.  806,  Blair  v.  Blair,  106  Iowa,  269,  76  N. 
W.  700,  Vanduzer  v.  Vanduzer,  70  Iowa,  614, 
81  N.  W.  956,  and  Carlisle  r.  Carlisle,  99 
Iowa,  247,  68  N.  W.  681,  which  Is  the  bat- 
tery for  the  appellant.  Essentially,  each  di- 
vorce case  presents  a  fact  question,  and  oth- 
er cases  are,  In  the  very  nature  of  things, 
variant  In  some  one  or  more  vital  particu- 
lars. 

[4, 6]  It  Is  argued  that  under  Freerklng 
V.  Freerklng,  19  Iowa,  84,  flie  allegations 
of  Inhuman  treatment  may  not  be  general; 
Inferentially,  that  they  were  so  here.  If 
that  be  so,  objection  should  have  been  taken 
to  the  petition,  and  may  not  be  now  raised 
for  the  first  time.  As  to  the  related  claim 
that  because  of  this  generality  the  court  err- 
ed in  allowing  matters  other  than  those 
charged  in  the  petition  to  Influence  Its  de- 
cree, the  answer  Is  that  a  general  allegation 
In  pleading,  not  duly  objected  to,  will  war- 
rant equally  general  pro(MC.  We  have  to  say, 
further,  that  if  all  be  eliminated  that  might 
be  claimed  to  be  inadmissible  tor  any  rea- 
son, enough  remains  to  move  us  to  af- 
firmance of  the  divorce  decree. 

[6]  III.  The  court  found,  and  we   think 
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risbtly,  that  defendant  bas  property  as  fol- 
lows: 

Und '32,400 

Certificate  of  deposit 1,581 

Cash  subject  to  check ^'o^ 

Two  eoRines 200 

Aatomobile   ••  ^00 

PromiSBory  note. ,595 

Homestead  in  city V'iSS 

Penonal  property 1,500 


$42,816 

Take  oat  the  land,  the  engines,  the  au- 
tomobile, the  homestead,  and  the  "perscmal 
property,"  none  of  which  are  cash  or  In- 
stantly convertible  into  cash,  and  there  re- 
mains $3,216 ;  and  if  it  be  assumed  that  the 
land  should  be  treated  as  a  cash  resource, 
we  hare  resources  amounting  ,to  $35,616. 
The  decree  orders  defendant  to  pay  plaintiff 
$16,269.71  in  cash.  It  lets  her  keep  lands  of 
her  own  found  to  be  worth  $3,340,  and  as- 
sesses defendant  $600  for  plaintiff's  attor- 
ney. The  allowance  is  not  the  Income  from 
the  $16,000.  That  would-  cease  at  her  death, 
and  possibly  on  her  remarriage  The  total 
sum  Is  sequestrated,  whi<ai,  in  a  sense,  grants 
the  Income  from  such  sum  in  perpetuity.  We 
are  constrained  to  believe  that  this  is  more 
than  Is  prayed,  because  more  than  "Just  and 
equitable."  Nothing  in  the  evidence  shows 
a  relative  or  comparative  condition  that 
calls  for  an  extraordinary  allowance.  The 
man  weighs  more  than  the  woman,  and  she 
has  rheumatic  trouble.  But  he  is  not  what 
be  once  was  either,  either  in  health  or  earn- 
ing capacity. 

[7]  Assume  the  wife  needs  all  she  got,  and 
that  la  not  decisive.  The  allowance  must  be 
regulated  by  resources  rather  than  by  neces- 
idties.  Evans  v.  Evans,  150  Iowa,  33S,  140 
N.  W.  801.  There  is  nothing  in  the  record 
that  gives  plaintiff  a  standing  above  the 
average  aid  that  a  wife  Is  in  accumulation. 
In  fact,  a  good  part  of  the  time  while  the 
husband  was  doing  his  largest  earnings  the 
parties  lived  apart,  and  she  was  being  main- 
tained at  a  distance.  When  he  could  come 
home,  she  wanted  him  to  do  the  washing  and 
all  the  extra  work  It  made  for  her. 

[I,  •]  The  relative  or  comparative  fault 
of  the  parties  Is  materiaL  Zuver  v.  Zuver, 
36  Iowa,  190.  True,  we  have  found  that 
no  fault  of  the  wife  so  Justified  the  husband 
as  to  leave  the  decree  for  divorce  without 
sufficient  ropport.  Notwithstanding  that, 
her  conduct  has  bearing  upon  what  is  equi- 
tably her  due  upon  a  divorce,  which  there 
might  have  been  no  occasion  for  had  she 
d<»e  her  full  duty  as  a  wife.  When  we 
readi  the  question  of  whether  an  inequitable 
lirovlsloa  has  been  made  for  the  divorced 
wife,  her  conduct  becomes  material,  even 
ttaoagb,  despite  her  conduct,  the  decree 
granting  her  divorce  will  not  be  disturbed. 
Now,  while,  as  said,  there  was  no  warrant 
for  defendant  charging  the  plaintiff  with  un- 
«^ustity,  there  was,  however,  enough  in  her 


conduct  with  other  men  to  sustain  our  view 
that,  wh«i  It  comes  to  alimony,  die  hardly 
measured  up  to  the  standard  of  a  dutiful 
wife,  and  that  she  persisted  in  associations, 
though  objection  was  made,  which  she  should 
never  have  entered  into,  or  have  abandoned. 
The  brakeman  Terrelegar,  a  man  of  un- 
savory reputation,  is  one  of  the  instances. 
While  there  is  no  evidence  of  actual  undias- 
tlty,  there  is  much  to  show  that  the  wife  was 
inclined  to  be  a  propagandist  for  free  love 
theories,  and  to  remain  in  dose  association 
with  fellow  advocates,  both  male  and  female. 

She  made  it  a  more  or  less  constant  ob- 
ject of  criticism  that  he  abandoned  his  po- 
sltiMi  la  Ohlcago,  where  she  said  he  was 
drawing  a  salary  of  $4,800,  being  influenced 
by  the  thought  that  it  would  not  hurt  them  if 
they  had  a  little  more  money,  and  that  she 
did  not  think  they  had  enough  to  retire  on. 
She  confesses  there  may  have  been  words 
several  times  about  his  quitting  that  portion, 
which  was  a  road  position.  He  soys  she  oxi- 
stantly  nagged  him  about  it,  though  he  quit 
because  of  ill  health.  She  acted  in  redst- 
ance  both  physically  and  by  word  of  mouth. 
She  admits,  in  effect,  talking  back  and  strik- 
ing back,  although  she  says  It  was  all  purely 
defensive.  On  the  whole,  the  testimony  does 
note  quite  show  that  it  was  purely  defen- 
sive. 

In  Barr  v.  Barr,  157  Iowa,  157,  138  N.  W. 
379,  it  Is  Indicated  that  if  the  net  value  of 
the  property  was  but  $15,000  an  allowance 
of  $5,000  would  be  excessive.  In  Arment 
V.  Arment.  154  Iowa,  673,  134  N.  W.  616, 
plaintiff  was  given  the  custody  of  two  minor 
children ;  the  husband  was  worth  from  $20,- 
000  to  $25,000 :  the  plaintiff  was  given  $500 
temporary  alimony  and  $7,500  permanent  ali- 
mony. On  appeal  the  permanent  alimony 
was  reduced  to  $5,000.  In  principle,  the  case 
of  Halley  v.  HaUey,  180  Iowa,  683, 107  N.  W. 
807,  amounts  to  holding  that  the  allowance 
at  bar  is  excessive.  So  of  Ilartl  v.  Hartl, 
155  Iowa,  320,  135  N.  W.  1007.  In  our 
opinion,  an  allowance  of  $12,000  is  quite  as 
liberal  as  the  equities  of  the  case  will  sanc- 
tion. The  decree  will  be  accordingly  modi- 
fled.  The  allowance  of  the  attorney  fee  will 
be  affirmed.    Appellant  will  pay  all  costs. 

[10]  We  have  no  occasion  to  consider 
whether  a  d^oeitlon  taken  for  the  dtfend- 
ant  should  have  been  suppressed,  since  the 
I  plaintiff  Is  victorious  despite  such  deposition. 
!  [11,12]  IV.  The  reply  calls  our  attention 
to  pages  in  the  transcript  and  makes  efforts 
to  correct  the  record.  This  may  not  be  done 
in  the  reply,  and  neither  will  the  transcript 
be  resorted  to  in  any  event,  except  as  a  con- 
flict is  raised  between  the  abstract  and  its 
denial.  This  cause  must  be  determined  upon 
what  the  two  abstracts  present. 

Modified  and  affirmed. 

I      PRESTON,  a  J.,  and  LADD  and  BVANS, 
t  JJ.,  concur. 
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KANCEVIOH  y.   CUDAHT   PACKING   CO. 
(No.  S0902.) 

(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  MABTEB   and    SEBTANT    «=9l21(l)  —  iNJtIST 

TO    EMPLOTfi  —  Safe    Place    fob    Wobk  — 

GuABDiNo  Platform. 
Where  ice  was  loaded  on  cars  from  elerat- 
ed  platform  on  level  with  top  of  car,  so  that 
car,  when  alongside  of  platform,  formed  a  widen- 
ing thereof,  employer's  failure  to  provide  rail 
along  edge  of  platform  was  not  failure  to  sup- 
ply safe  place  for  work,  where  rail  would  have 
been  inconvenient,  and  where  there  was  a  board, 
which  employ^  could  have  put  up,  when  car 
was  not  alongside. 

2.  Masteb  and  Sebvant  *=»  155(1)  —  Injtjbt 
TO  Emplot£— Emplotbb's  Dott  to  Wabn 
Emplot£. 

Where  ice  was  loaded  od  car  from  elevated 
platform  on  level  with  top  of  car,  so  that  car 
formed  a  widening  of  platform,  an  employ^  han- 
dling ice  near  edge  of  platform,  injured  by  fall- 
ing off  platform  while  car  was  not  alongside, 
could  not  recover  because  of  failure  to  give 
warning;   the  danger  being  obvious. 

3.  Masteb  and  Sbbvant  «=3278(9)  —  Sate 
Place  to  Wobk— Inbuiticient  Lioht— Ev- 
idence. 

In  employe's  action  for  injuries  sustained  by 
falling  off  elevated  platform  because  of  alleged 
failure  to  properly  light  the  platform,  so  that 
employ^  could  see  whether  there  was  a  car 
alongside  thereof,  evidence  held  to  show  that 
platform  was  sufficiently  lighted  for  such  pur- 
pose. 

4.  Masteb  and  Sebvant  e=»2.36(4)  —  Injtjbt 
TO  Employ* — Oontbibutobt  Negliobncb, 

Where  employ^,  working  on  elevated  plat- 
form, from  which  ice  was  loaded  on  car,  slipped 
on  ice  and  fell  off  platform,  his  injury  was 
caused  by  contributory  negligence,  where  due 
to  ice  which  he  knew  had  fallen  on  platform, 
and  which  he  had  failed  to  consider  in  moving 
about  on  platform. 

6.  Master  and  Sebvant  «=>107{5)  —  Injuby 
TO  ISMPLOTfc— Safe  Place  to  Wobk. 
Where  employ^,  working  on  elevated  plat- 
form from  which  ice  was  loaded  on  cars,  was  in- 
jured by  slipping  on  ice  and  falling  off  platform, 
the  injury  was  not  the  result  of  employer's  negli- 
gence, where  there  was  no  ice  on  the  platform 
when  employ^  started  working,  and  the  falling 
of  ice  on  platform  was  a  necessary  incident  of 
the  work. 

Appeal  from  District  Court,  Woodbury 
County;  W.  G.  Sears,  Judge. 

Flalntltr  alleges  he  was  injured  by  the  neg- 
ligence of  the  defendant,  without  negligence 
on  his  part.  Verdict  is  directed  against  him, 
and  lie  appeals.   Affirmed. 

P.  H.  Eonzen,  of  Hallock,  Minn.,  for  appel- 
lant. Sears,  Snyder  &  Bough,  of  Sioux  City, 
for  appellee. 

SALINGER,  3.  [1]  I.  There  Is  much  testi- 
mony, as  distinguished  from  evidence,  whldi 
has  no  bearing  upon  any  Issue  made.  In  the 
last  analysis  the  plalntUT  was  Injured  while 
handling  Ice  buckets  by  standing  too  close  to 
the  edge  of  an  elevated  platform,  with  his 
back  towards  such  edge,  and  falling  from  the 
platform  to  the  ground.  The  Ice  supply  for 
the  employer  of  this  plaintiff  was  taken  away 
In  cars  wlildi,  while  being  loaded,  were  placed 


along  the  edge  of  this  platform.  While  thus 
placed,  the  top  of  the  cars  was  in  such  posi- 
tion as  Tlrtually  to  form  a  widening  of  the 
platform  or  a  guard  rail  for  It  In  other 
words,  the  plalntUT  could  not  have  fallen  as 
he  did,  had  such  cars  been  ;M-esent  at  the  time 
when  he  fell.  It  Is  one  charge  of  negligence 
that  plaintiff  was  not  furnished  a  safe  place 
to  work,  and  that  there  was  a  wanton  disre- 
gard of  his  safety,  because  the  master  failed 
to  provide  a  guard  or  railing  along  said  edge 
of  the  platform ;  therefore,  said  platform  was 
improperly  constructed,  and  that  without 
such  guard  or  railing  there  was  nothing  to 
protect  plaintiff  from  slipping  off  the  side  of 
the  platform  and  falling  to  the  ground  below. 
The  evidence  shows  that  taking  the  Ice  away 
In  these  carS,  oa  was  done,  was  a  proper 
method,  and  the  construction  of  a  permanent 
guard  or  railing  at  this  point  would  practi- 
cally have  made  it  Impossible  to  use  the  cars 
for  taking  away  the  Ice,  and  that  this  method 
of  so  taking  It  away  was  a  method  employed 
to  plaintiff's  full  Icnowledge.  Moreover,  the 
mere  putting  up  of  a  board  that  was  at  hand, 
which  plaintiff  knew  how  to  put  up,  and  had 
seen  put  up  In  the  past  ev^i  If  he  had  not 
himself  done  so,  would  have  made  as  effec- 
tive a  guard  as  was  needed  for  his  safety. 
His  failure  to  use  this  means  of  self-protec- 
tion will  alone  dispose  of  the  complaint  of 
the  absence  of  a  permanent  guard  or  rail. 
See  Hol7.er  v.  McManus,  17d  Iowa,  1206)  162 
N.  W.  616. 

(a)  Another  diarge  is  it  was  negligenoe  to 
order  plaintiff  to  go  oa  this  idatform  and 
work  at  his  oaual  work  at  a  time  when  de- 
fendant knew  aU  can  bad  been  moved  away 
from  the  platform.  It  is  possible  this  does 
m  ore  th  an  plaintiff  Intended.  While  it  charges 
a  negligence.  It  Indicates  most  (pearly  that  he 
was  not  relying  upon  any  rail  or  guard  on  the 
edge  of  the  platform,  but  treated  the  pres- 
ence of  the  cars  as  such  guard  or  rail.  Be 
that  as  It  may,  there  Is  no  evidence  whatever 
that  any  one  ordered  plaintiff  to  go  upon  the 
platform  and  proceed  to  work  at  a  time  when 
defendant  knew  that  all  the  cars  had  been 
moved  away  from  the  platform.  See  Rook  v. 
Hallway,  165  N.  W.  419. 

[2]  (b)  The  next  charge  Is  that  defendant 
was  negligent  because  it  moved  the  cars  away 
from  the  platform  at  a  time  when  plaintiff 
was  required  to  work  thereoo,  because  his 
work  required  that  he  stand  within  a  few 
Inches  of  the  side  of  the  platform,  with  his 
back  turned  thereto,  at  times  when,  as  de- 
fendant knew,  cars  standing  at  the  platform 
were  likely  to  be  moved  without  the  knowl- 
edge of  the  plaintiff.  We  can  find  no  reason 
for  submitting  this  charge  to  the  jury.  The 
cars  could  not  be  well  moved  while  plaintiff 
was  at  his  work  without  his  knowing  that 
fact.  His  consent  to  work  at  all  was  an  ex- 
press agreement  that  the  ice  be  bandied 


£=3For  other  cases  see  s»n>e  topic  and  KEY-NUMBEK  In  «U  Key-Numbered  Digests  snd  IndezM 
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would  be  taken  away  In  tbet  cars  tbat  were 
placed  on  the  side  of  thla  platform.  It  was 
useless  to  place  the  cars  there,  if  tliey  were  not 
to  be  taken  away.  The  real  complaint  at  tbis 
point  seems  to  be  tbat  the  can  were  moved 
without  giving  plaintta  notice  or  warning  of 
8ucb  removaL  There  Is  no  duty  to  give  notice 
of  self-evident  things;  to  ad  viae  another  of 
what  he  must  know,  if  he  use  his  senses  and 
ordinary  reasoning  j>ower.  Without  any  no- 
tice or  warning,  this  plaintiff  must  have 
known  well  that  the  cars  would  be  moved 
away  from  time  to  time.  Indeed,  it  may  be 
said  he  could  scarcely  fall  to  know  that  a  car 
present  while  he  was  at  work  was  being  mov- 
ed away,  and  both  his  alght  and  hearing  were 
good.  Of  coarse,  no  one  had  the  duty  of  ad- 
vising blm  tbat  if  he  stood  too  close  to  the 
edge  of  the  platform  with  his  back  towards 
it,  and  kept  at  work,  and  cara  were  moved 
away  before  others  came  to  take  their  place, 
tbere  existed  an  unprotected  edge,  from 
which  the  slightest  unbalancing  or  misstep 
would  throw  him.  See  HaskeU  v.  Kurtz,  162 
X.  W.  598,  U  R.  A.  1917F,  881.  And  be  was 
not  Injnred  because  a  car  was  takea.  away 
without  warning.  None  was  moved  away. 
None  was  there,  and  he  knew  it 

[3]  (c)  The  only  other  charge  is  tbat  the 
platform  was  Insufadently  lighted  and  to 
such  an  extMit  that  plaintifC  was  unable  to 
see  there  was  no  car  along  the  edge  ot  the 
platform.  It  is  true  there  is  testimony  that 
at  the  time  in  question  it  was  "dart:";  but  in 
the  light  of  all  the  testimony  this  was  mani- 
festly a  comparative  or  relative  statement  It 
is  the  nndlspnted  testimony  that  there  was 
U^t  enous^  for  plaintiff  to  see  and  recognize 
the  features  of  a  workman  30  feet  south  and 
aboat  20  feet  below  him,  and  that,  had  he 
looked,  he  oonld  have  seen  whether  a  car  was 
or  was  not  along  the  platform,  and  that  wben 
he  came  on  to  work  he  dM  see  no  car  was 
present,  and  that  there  was  sufficient  light  so 
he  conld  see  all  of  his  snrroundlngs  well 
enougti  to  describe  them  in  detail.  He  gave 
details  as  to  his  surroundings  at  the  very 
time,  wbl^  demonstrates  that,  while  It  may 
have  been  darker  at  this  time  than  It  was  at 
other  times,  or  than  It  would  have  been  if 
more  artlflcial  light  had  been  furnished,  that 
in  no  reasonable  sense  can  It  be  claimed  it 
was  so  dark  as  to  prevent  his  readily  seeing 
that  no  car  was  standing  on  the  edge  of  the 
platform,   and  he  did  see  there  was  none. 

The  proximate  cause  of  hla  Injury  was  a 
slip  oa  Ice.  There  was  no  Ice  when  he  went 
to  work.  It  came  Into  existence  because  some 
loe  would  neoee«arlly  fall  upon  the  platform 
as  i^alntUr  worked,  and  because  of  his  work. 
He  slipped  because  of  Ice  that  he  knew  must 
accumulate  because  of  the  work;  work  that 
be  had  l>een  doing  for  more  than  a  year.  He 
was  hurt  because  bis  bodily  movements  did 


not  take  into  oonsideratioa  what  he  knew  to 
be  a  necessary  incident  of  his  work. 

[4,  S]  The  defendant  was  not  negligent,  and 
the  plaintiff  was.  The  court  rightly  directed 
verdict  against  blm. 

Affirmed. 

PRBSTON.  a  Jn  and  EVANS  and  LADD, 
JJ.,  concur. 


KATON  V.  DB  OKAFF,  Judge,  «t  aL 
(No.  81745.) 

(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  IirToxioATiNQ  liiQtroBS  •=3279— OoimaiFT 
— EviDBNCE  or  Violation. 

Evidence  held  sufficient  to  show  that  sales 
of  intoxicants  for  which  petitioner  was  ad- 
judged in  contempt  were  in  territory  covered  by 
mJunctioD. 

2.  iNJtJwcTiow  *=3221-»OoNTEia>T— Notice. 

A  party  to  injunction  suit  served  with  orie- 
inal  notice  therein  is  charged  with  notice  of  in- 
juiction  decree  relative  to  contempt;  though  not 
SCTved  with  the  writ  as  ordered. 

3.  Injunction  «=»213— Wbit— NECEsartr  of 
Sebvick.  , 

Decree  of  injunction  is  self-enforcing  and 
not  dependent  on  the  writ  being  served,  as  or- 
dered, on  a  party  served  with  original  notice  in 
the  suit 

Appeal  from  District  0)urt,  Polk  County; 
Lawrence  De  Graff,  Judge. 

The  case  Involves  review  of  adjudging  pe- 
titioner guilty  of  contempt  for  violating  an 
injunction  restraining  dealing  with  Intoxicat- 
ing liquors.    Affirmed. 

F.  T.  Van  Llew,  of  Dee  Moines,  for  peti- 
tioner. Ward  C.  H«iry,  A.  T.  Wallace,  A. 
O.  Rlppey,  and  Lonls  Coben,  all  of  Des 
Moines,  for  defendants. 

SALINGEB,  J.  [1]  I.  Petitioner  testifies 
be  sold  no  liquor.  The  evidence  establishes 
that  he  did.  It  is  insisted  there  is  no  evi- 
dence to  show  that.  If  be  sold,  it  was  done 
within  the  territory  covered  by  the  injunc- 
tion, or  sold  after  the  injunction  was  entered. 
One  witness  says  he  has  known  the  petltlcn- 
er  since  the  middle  of  December,  1916,  and 
bought  liquor  "in  there"  on  January  7th; 
that  defendant  was  at  the  door  wboi  wit- 
ness went  in  and  on  Us  way  home.  Barclay 
says  he  bought  liquor  from  petitioner  per- 
sonally on  January  17th;  Baughman,  tbat 
Barclay  was  served  with  whisky  by  defend- 
ant, and  witness  drank  one  drink  bought  by 
Barclay.  The  hearing  was  bad  In  the  year 
1917,  and  Baughman  says  that  this  Incident 
occurred  "on  the  17th  of  January,  this  year." 
It  is  sufficiently  established  that  the  sales 
occurred  after  the  Injnnctlonal  order  was 
entered.  As  to  where  the  selling  was  done: 
Meyer  says  he  lives  In  Des  Moines,  and 
bought  a  drink  of  liquor  In  a  place  where 
there  was  a  shoe  shining  business ;   that  de- 
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fendant  waa  leaving  that  place  at  the  time. 
Barclay  says  the  purchase  he  speaks  of  was 
made  at  513  Kast  Walnnt  street,  and  in  a 
shining  imrlor.  Baughman's  testimony  is  to 
the  same  effect  Day,  who  says  he  Is  a  police 
ofl3cer,  without  stating  for  what  town  or  dty, 
does  say,  howere^,  that  he  knows  the  de- 
fendant ;  that  he  is  In  the  shoe  shining  par- 
lor business,  613  East  Walnut  street;  that 
the  witness  had  found  liquor  in  there;  that 
he  knows  where  this  Is  located  In  the  dty 
of  Des  Moines,  F<dk  county,  Iowa;  and  that 
it  is  on  the  west  side  of  the  alley  on  the 
south  side  of  Bast  Walnut  street,  between 
fifth  and  sixth  streets.  We  are  of  opinion  It 
Is  suffldently  shown  that  the  sales  were 
made  in.  Polk  county,  Iowa,  and  hence  in 
territory  to  which  the  restraining  order  was 
addressed. 

[2,  8]  II.  The  trial  jcourt  ordered  that  the 
injunction  be  served  on  the  petitioner,  and 
it  was  not  done.  And  the  petitioner  testifies 
that  he  was  not  in  court  at  the  time  the  tr^l 
was  had;  that  he  does  not  remember  being 
enjoined,  or  that  an  injunction  suit  had  been 
brought  against  him  or  notice  served.  He 
finally  admits,  however,  that  he  was  served 
with  an  original  notice  in  thla  injunction 
suit,  and  that  he  had  Mr.  Van  Llew  take 
care  of  all  of  his  business.  It  is  now  contend- 
ed that  contempt  proceedings  cannot  be  based 
upon  mere  constructive  notice  or  issue,  and 
we  are  dted  to  Manufacturing  Co.  y.  Plow  Co. 
(O.  C.)  124  Fed.  736 ;  Btodicott  v.  Mathls,  9  N. 
J.  Eq.  110 ;  Railroad  v.  Johnson,  35  N.  J.  Eq. 
424;  Stafford  v.  Brown,  4  Paige  (N.  Y.)  360— 
for  the  proposition  that  It  must  be.  Shown 
dearly  the  parties  had  knowledge  that  an 
Injunction  had  been  granted,  and  with  that 
knowledge  committed  a-  willful  violation 
thereof.  This  Is  enlarged  upon  by  the  fur- 
ther claim  that  no  constructive  notice  is 
suffident  Attempt  is  made  to  distinguish 
Silvers  v.  Traverse,  82  Iowa,  52,  47  N.  W. 
S88,  11  L.  B.  A.  804,  with  claim  that  In  the 
case  at  bar  petitioner  had  no  notice,  actual 
or  otherwise,  of  the  issuance  of  the  injunc- 
tion. Reliance  is  placed  upon  Harris  v. 
Hutchinson,  160  Iowa,  149,  155,  140  N.  W. 
830,  44  L.  R.  A.  (N.  S.)  1035.  As  we  read  that 
case,  it  does  not  hold,  as  the  petitioner  con- 
tends, that  one  may  not  be  in  contempt  of 
on  injunction  unless  he  la  shown  to  have 
been  served  with  the  order,  or  at  the  time  of 
the  commission  of  the  act  charged  as  con- 
tempt had  personal  knowledge  of  the  Injuoc- 
lional  order.  The  Harris  Case  Is  authority 
for  no  more  than  that,  though  an  Injunction 
restrains  a  party  and  his  agents  or  servants 
from  the  unlawful  sale  of  liquor,  sudi  or- 
der is  not  constructive  notice  to  a  barkeeper, 
who  has  no  actual  knowledge  of  it,  where 
the  order  is  made  in  a  case  to  which  the  bar- 
keeper is  not  a  party.  This  petitioner  was 
a  party  to  the  suit  on  due  notice,  and  he  ap- 
peared by  counsel.  We  are  of  opinion  that 
lie  is  affected  with  notice  of  the  entry  of  in- 


junction In  said  suit,  thongb  be  was  not  pe> 
sonally  advised— had  no  actual  notice— that 
sudi  order  had  been  entered.  It  ts  held  In 
Bunting  T.  Powers,  144  Iowa,  65,  120  N.  W. 
679,  and  Hawks  ▼.  Fellows,  108  Iowa,  133, 
78  N.  W.  812,  that,  where  an  Injnnctlon  is 
entered  after  appearance  of  defendant  to  the 
suit,  the  decree  is  binding  upon  him  though 
there  is  no  formal  service  of  the  writ.  Bar- 
tel  v.  Hobson,  107  Iowa,  644,  78  N.  W.  689, 
Is  that,  where  defendant  is  in  court  when  a 
decree  is  rendered  and  the  decree  states  that 
an  injunction  against  selling  liquor  ought  to 
issue,  directs  its  Issuance,  and  orders  and 
decrees'  that  defendant  is  enjoined  from  sell- 
ing, the  order  is  self-executing,  and  its  vio- 
lation is  a  contempt,  though  no  formal  in- 
junction has  Issued.  So  far  as  the  order 
to  serve  the  writ  is  concerned,  the  failure 
to  serve  it  is  not  controlling  if  the  party 
be  otherwise  charged  with  notice  of  Its  ex- 
istence; for  the  decree  for  injunction  is 
self-enforcing.  Bartel  v.  Hobson,  107  Iowa, 
644,  78  N.  W.  689;  Hawks  t.  FeUows,  108 
Iowa,  138,  78  N.  W.  812 ;  Bunting  v.  Powers, 
144  Iowa,  65,  67,  120  N.  W.  679. 

All  we  can  find  In  Stafford  v.  Brown,  4 
Paige  (N.  Y.)  366,  Is  that  an  order  that  defend- 
ant answer  in  40  days  or  be  attached  should 
be  served  on  his  solldtor,  where  he  has  ap- 
peared by  one,  and  it  Is  not  necessary  that  It 
should  be  served  on  the  defendant  personally. 
The  holding  of  Railroad  v.  Johnson,  35  N.  J. 
Eq.  422,  is  not  more  than  that  notice  by  tele- 
graph of  the  granting  of  an  Injunction  Is 
suffident  to  place  the  party  disregarding 
such  notification  in  contempt,  provided  such 
notice  proceed  from  a  source  entitled  to  cred- 
it, and  inform  the  defendant  clearly  and 
plainly  from  what  act  he  must  abstain.  The 
most  that  can  be  claimed  for  Manufacturing 
Co.  V.  Plow  Co.,  124  Fed.  786,  Is  that,  where 
one  has  given  bond  in  a  patent  Infringe- 
ment case,  he  may  not  be  dealt  with  as  la 
contempt  after  a  mandate  has  Issued  from 
the  appellate  court  directing  a  decree  enjoin- 
Ing  further  sales,  where  such  decree  has  not 
been  entered,  and  it  is  not  shown  that  de- 
fendant had  actual  notice  that  an  injunction 
was  directed.  And  Endlcott  v.  Mathls,  9  N. 
J.  Eq.  110,  but  holds  that  an  Injunction  may 
not  be  disregarded  because  of  technical  ob- 
jections to  the  identity  of  the  suit  In  which 
the  injunction  was  granted. 

III.  Affidavit  was  filed  In  this  court  on 
May  7,  1018,  In  which  the  defendant  excuses 
not  filing  the  affidavit  of  one  C.  V.  Kegley 
sooner.  The  judgment  punishing  for  con- 
tempt was  made  February  3, 1917.  The  Keg- 
ley aflidavlt  Is  dated  May  4,  1918.  Its  ef- 
fect Is  that  Baughraan,  a  special  liquor  Inves- 
tigator for  the  city,  told  Kegley,  another 
such  investigator,  that  he  swore  against  Ba- 
ton to  save  his  (Baughman's)  job  with  the 
dty,  and  on  account  of  tlie  illness  of  Baugh- 
man's wife.  If  Baughman's  testimony  be 
wholly  disregarded,  little  is- eliminated,  and 
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enough  remains  to  compel  a  findliig  that  peti- 
tioner violated  the  Injunction. 
Afflrnaed. 

PREfSTON,  a  Jn  and  I«ADD  and  HVAN8, 
33.,  concnr. 


SHELDON  V.  CHICAGO,  B.  ft  Q.  B.  CO. 
(No.  30410.) 

(Supreme  Court  of  Iowa.    Oct.  25,  ldl&) 

1.  Carbters  9=330  —  Interstatb  Pbeiqht 
BATxa— E^czasivE  Ratxs— Shiffkr's  Reu- 

EDT. 

Where  tarlffi  have  been  filed  with  Inter- 
state Commerce  Commission,  and  Dotic'e  of  such 
tariffs  duly  giren,  the  only  remedy  for  excessive 
or  unlawful  rates  is  to  obtain  a  chanre  on  direct 
appeal  to  the  Interstate  Commerce  Commission. 

2.  Carrxess  «s>35  —  Intebstatk  FiiBioHT 
Rates — Violation  of  Requi^tions. 

A  carrier,  who  accepts  a  rate  lower  than 
that  fixed  by  tariCFs  filed  with  Interstate  Com- 
merce CommJesioD,  may  recover  difference. 

3.  CABBIER8  ^=a35  —  Interstatb  Fbeioht 
Ratks— Mistake. 

Where,  through  mistake,  a  joint  rate  lower 
than  that  of  the  tariff  rate  is  given,  the  carriers 
may  recover  the  difference. 

4.  Appeal  akd  Ehrob  9=>1050(1)— Review  — 
Harmless  Ebrob  —  Evioenck  of  Parol 
AoREEMEirr. 

In  action  aKainat  railroad  for  violation  of 
shipping  agreement,  evidence  of  parol  agree- 
ment made  before  execution  of  bill  of  lading 
was  harmless,  where  bill  of  lading,  having  in- 
corporated roch  agreement,  waa  not  varied  by 
such  testimony. 

5.  Appeal  and  EbaoR  9=3260(1)— AniussiON 
OF  Testmony— Failure  to  Except. 

Competency  of  evidence  will  not  be  consider- 
ed on  appeal,  where  court's  ruling,  in  admitting 
evidence  over  objection,  was  not  excepted  to. 
&  Carbikss  «s331— Bux  of  liADurs  —  Oon- 

CTRTTCnON. 
Where  bill  of  lading  contained  direction  that 
shipment  go  to  designated  place,  and  another 
direction  to  stop  in  transit,  one  direction  is  no 
more  potent  than  the  other ;  the  bill  being  con- 
strued 88  a  whole. 

7.  Carxxtrs  9=335  —  Interstate  Freight 
Rates — ^Tariffs— Void  Agreement. 

Carrier  of  interstate  shipment,  having  agreed 
with  shipper  to  make  two  atopa  in  transit,  where 
agreement  was  void  because  rate,  as  fixed  by 
tariffs,  was  same  to  first  stop  as  to  place  of 
destination,  could  make  stops  and  recover  rate 
from  first  stop  to  second  and  from  second  stop 
to  destination. 

8.  Oabbisbs  9=335— Interstate  Shipment- 
Rates — Void  Aoheehent. 

Agreement  by  carrier  of  interstate  ship- 
ment to  make  two  stop*  in  transit,  where  rate, 
as  fixed  by  tarilts,  was  same  to  place  of  first 
stop  as  to  place  of  destinattou,  is  void,  being 
agreement  to  transport  goods  at  less  than  tariff 
rates. 

Appeal  from  District  Court,  Fremont  Coun- 
ty; Thomas  Arthur,  Judge. 

Snit  to  recover  damages  alleged  to  have 
been  caused  by  failure  to  carry  out  agreed-to 
shipping  directions.  Defense,  In  effect,  that 
the  shilling  agre«nent  relied  on  is  void  in 
law,  because  not  authorized  by  tariffs  on 
file  with  the  Interstate  CcHnmerce  CommLs- 


■ion.    Judgment  for  plaintliE,  and  dtfendaat 
appeala    Reversed. 

O.  M.  Spencer,  of  St  Jos^n,  Mo.,  and 
Tlnley,  Mitchell  ft  Thomell,  of  Sidney,  for 
appellant.  Hickman  ft  Chantry,  of  Sidney, 
for  appellee. 

SAIilNOBR,  J.  I.  The  trial  court  held, 
and  it  Is  the  lalw  of  the  case,  that  the  sole 
basis  for  the  suit  of  plaintiff  Is  a  Mil  of 
lading;  that  same  is  .the  only  contract  be- 
tween the  parties.  The  contract  was  execut- 
ed and  received  subject  to  the  classifications 
and  tariffs  in  effect  on  the  date  of  the  con- 
tract, and  Is  the  "uniform  bill  of  .lading- 
standard  form  of  straight  bill  of  lading  ap- 
proved by  the  Interstate  Commerce  Conunis' 
slon  by  Order  No.  787,  June  27,  1908." 

[1-8]  The  tariffs  of  the  defendant  have 
been  duly  lodged  \vlth  tiie  Interstate  Com- 
merce Commission,  and  if  notice  by  posting 
is  an  essential  to  having  these  tariffs  in 
force,  sufficient  notice  of  these  tariffs  was 
given.  See  Kansas  City  Ry.  v.  Albers,  223  U. 
S.  573,  32  Sup.  Ct  816,  56  L.  Ed.  556 ;  Texas 
Ry.  V.  asco,  204  U.  S.  449,  27  Sup.  Ct.  358,  51 
I*  Bd.  562.  It  does  not  avail.  If  It  were  true, 
that  these  tariff  charges  were  excessive  or 
otherwise  unlawf  uL  The  sole  remedy  for  that 
is  obtaining  a  change  on  direct  appeal  to  the 
Interstate  Commerce  Commission.  Lumber 
Co.  V.  Railway  (D.  C.)  198  Fed.  811 ;  Robinson 
V.  Railroad,  222  0.  S.  606,  32  Sup.  Ct.  114, 
66  L.  Bd.  288;  Texas  Ry.  v.  Abilene,  204  U. 
S.  426,  27  Sup.  Ot  850,  51  L.  Bd.  663,  9  Ann. 
Ces.  1076.  No  agreement  to  give  a  freight 
rate  for  this  shipment  oOier  or  lower  than  the 
one  fixed  in  said  tariffs  Is  enforceable— It  is 
void.  If  the  rate  be  Xawet  than  the  tariff 
rate,  and  the  carrier  accepted  payment,  it 
may  maintain  a  suit  to  recover  the  differ- 
ence. Savannah  R.  R.  v.  Bundlck,  94  Oa. 
775,  21  S.  B.  995;  Dunne  v.  RaUway,  166 
Mo.  App.  372,  14S  S.  W.  997;  Sutton  v.  Rail- 
way, 169  Mo.  App.  685, 140  8.  W.  76;  Illinois 
Ry.  V.  Henderson,  228  U.  S.  441,  33  'Sup.  Gt 
176,  57  L.  Bd.  290;  Hunter  v.  Railway,  167 
Mo.  App.  624,  150  S.  W.  783 ;  Texas  Ry.  v. 
Mugg,  202  n.  S.  242.  26  Sup.  Ot.  628,  50  U 
Bd.  1011;  LonisviUe  Ry.  v.  Allen,  152  Ky. 
145,  153  S.  W.  196;  Kansas  City  Ry.  v.  Al- 
bers, 228  U.  S.  573,  82  Sup.  Gt  816,  66 1<.  Bd. 
566;  Atchison  R.  R.  v.  Kinkade  (D.  G.)  208 
Fed.  166.  The  same  rule  prevails  where, 
through  mistake,  a  Joint  rate  other  than  the 
tariff  rate  is  given.  Kansas  Oity  Ry.  v.  Al- 
bers. 223  U.  S.  573,  82  Sup.  Ot  316,  56  L.  Bd. 
566. 

[4]  II.  In  some  form  the  parties  agreed 
that  a  car  of  apices  shipped  from  Ferdval, 
Iowa,  to  Ft  Morgan,  Cola,  should  be  step- 
ped in  transit  at  two  designated  points  en 
route,  for  partial  unloading.  The  major 
question  is  whether  audi  agreement  is  void 
because  of  tariffs  duly  on  file  with  the  Inter- 
stete  Commerce  Commission.  There  is  quite 
a     controversy     over     whether     the     trial 
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conrt  rightly  seoeired  testimony  tending 
to  show  that  the  station  agent  of  defendant 
who  received  the  shipment  liad  orally  agreed 
before  the  bill  of  lading  was  executed  that 
said  stoppages  In  transit  might  be  made. 
This  controversy  needs  no  consideration  be- 
ytmd  saying: 

(1)  Though  such  testimony  was  aptly  ob- 
jected to,  the  rulings  admitting  it  over  the 
objection  were  not  excepted  to! 

(2)  What  la  more  controlling,  even,  the 
agreement  to  make  these  stops  found  Its  way 
into  the  bill  of  lading. 

(3J  The  defendant  contends  rightly  that 
whatever  was  said  between  the  platnUfC  and 
the  agent  was  embodied  In  the  bill  of  lad- 
ing, from  which  It  follows  that  receiving  the 
testimony  was.  In  any  event,  without  preju- 
dice, because  the  writing  Incorporated  the 
antecedent  conversations,  and  therefore  was 
not  varied  by  testimony  stating  sacb.  con- 
versations. The  trial  court  dealt  with  the 
contract  as  written;  therefore  no  prejudice 
resulted  from  receiving  this  testimony. 

(a)  The  refusal  to  take  the  proffered  testi- 
mony of  B.  G.  McCarty  excluded  only  what 
the  appellant  was  allowed  to  prove  In  better 
form.  Moreover,  the  ruling  rejecting  the 
testimony  was  not  excepted  to. 

[5]  (b)  The  defendant  objected  to  testl 
mony  by  the  plaintiff  that  he  filed  a  dalm 
with  the  company  for  the  amount  now  claim 
ed,  and  received  from  It  a  written  acknowl> 
edgment  that  the  claim  was  received,  whidi 
was  Exhibit  6.  Whether  this  oompetently 
proved  a  claim  need  not  be  considered.  The 
objection  was  overruled,  and  no  exception 
was  taken  to  the  ruling. 

(c)  Reliance  is  placed  on  a  "rule"  applying 
to  stop-over  prlvUegeB.  It  may  be  conceded, 
for  the  sake  of  argimaent,  that  this  rule  pro- 
hibits stoppage  in  transit  to  onload  or  partly 
unload.  But  it  contains  the  specific  provi- 
sion that  "rules  governing  stopping  in  transit 
will  not  apply  on  shipments  consigned  to 
'shipper's  order.' "  The  conslgnmemt  in  tbla 
case  was  to  the  shipper.  Hence  the  rule  Is 
not  material  in  this  case,  if  it  be  conceded 
it  is  shown  to  toe  formulated  by  compet^it 
anthorlty. 

[6]  III.  One  argument  for  the  appellant  Is 
that,  since  the  bill  of  lading  contains  a  direc- 
tion that  the  shipment  Is  to  go  to  Ft.  Morgan, 
no  evidence  is  competent  which  attempts  to 
show  the  further  directions  to  stop  in  transit. 
The  claim  is  too  broad.  The  written  contract 
contains,  not  only  the  direction  to  ship  to 
Ft  Morgan,  but  also  the  direction  to  stop  in 
transit  It  must  be  construed  as  a  whole,  and 
the  one  direction  Is  no  more  potent  than  the 
other.  The  question  is  not  one  of  reception 
ot  testimony,  but  the  legal  effect  of  the  agree- 
ment as  a  whole.  The  vital  question,  then, 
is  whether  the  contract  as  embodied  in  the 
bill  of  lading  Is  violative  of  the  Interstate 
CkHumerce  Act  and  therefore  void. 

(7,  S]  The  tariff  rate  to  Ft.  Morgan  is  the 


same  as  the  one  to  Atoon— the  first  stop  in 
the  shipping  directions.  St(vping  at  Akron, 
a  local  freight  charge  must  be  paid  to  reach 
the  next  stop^  Brush,  and  another  such 
charge  to  reach  Ft  Morgan  from  Brush. 
Siiould  the  shipment  first  go  to  Ft  Morgan, 
these  same  local  charges  must  be  made  to 
reach  Brush  and  thai  Akron.  Stop  the  ship- 
ment at  Akron,  then  at  Brush,  and  take  it  on 
to  Ft  Morgan  at  the  rate  which  this  plaintiff 
paid,  and  he  would  give  less  than  the  tariff 
rate  by  the  sum  total  of  said  two  local  freight 
charges;  that  is  to  say,  were  it  not  for 
the  contract,  he  would  have  to  pay  more  than 
he  did  pay  for  the  service  contracted  for. 
True,  the  tariff  rate  to  Ft.  Morgan,  without 
stop.  Is  the  rate  that  he  did  pay;  but  the 
service  he  contracted  for  demands  a  higher 
tariff  rate  than  he  paid.  The  trial  court 
was  rightly  of  opinion  that  the  carrier  was 
at  liberty  to  give  the  higher  price  service 
and  collect  the  difference.  But  we  cannot 
agree  to  the  deduction  that  therefore  the 
contract  is  valid.  That  notwithstanding  ac- 
ceptance of  the  lower  sum  the  difference  is 
collectible  proves  that  the  contract  Is  nuga- 
tory rather  than  valid.  The  right  to  collect 
the  shortage  Is  a  remedy  that  exists  because 
nothing  can  validate  the  contract  for  the 
lesser '  rate.  Without  any  spedflc  contract 
the  carrier  might  make  these  stops  and  col- 
lect the  tariff  rate.  That  the  thing  desired 
by  the  shipjDer  might  lawfully  be  dope  if  tlie 
tariff  rate  be  odlected  does  not  give  life  to  a 
contract  to  perform  the  service  at  less  than 
tariff  rates.  The  cases  that  hold  all  agree- 
ments for  a  rate  less  than  the  tariff  rate  to 
be  void  fully  cover  this  casft  It  follows  that 
the  judgment  below  must  be  reversed,  with 
directions  to  tbe  trial  court  to  enter  Judg- 
ment for  the  defendant 
Beversed. 

PRESTON,  a  J.,  and  TiAPD.  and  EVANiJ, 
JJ.,  concur. 


ANDREJW8  T.  ABMAGAST.    (No.  80765.) 
(Supreme  Court  of  Iowa.    Oct  26,  1918.) 

1.  Judgment  «=>712— Kjes  Judicata— Iden- 
tity OF  Pabties. 

A  decree  in  a  suit  by  a  granddaughter  to 
set  aside  her  grandmothei's  deed  on  the  ground 
of  constmctive  fraud  is  not  a  condusive  adju- 
dication in  a  subsequent  suit  by  the  granddaugh- 
ter's mother  to  attack  the  same  deed;  she  not 
having  been  a  part^  to  the  previous  suit  and 
different  issues  arismg. 

2.  WriNESSES      «=>139(1)   —   TsANSAOnoNS 
WITH  Deceased  Person. 

Under  Code,  {  4604,  plaintiff,  in  suit  to  set 
aside  a  conveyance  by  deceased  person  on  the 
ground  of  constructive  fraud,  cannot  testify  as 
to  transactions  with  the  deceased  party. 

3.  Estoppel      «b>118  —  Acquiescence   — 
Evidence. 

In  a  suit  by  a  daughter  to  set  aside  a  deed 
made  by  her  deceased  mother,  evidence  heTd  to 
show  plaintiff's  acquiescence  in  the  conveyance^ 
both  before  and  after  the  death  of  the  grantor. 
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4.  Dkkdb    43>75  —  Yaudrt  —  SuBscQinarr 

COKSENT. 

Although  a  grantor  in  ft  conTeyance  of  real- 
ty does  not  freely  consent  thereto,  such  consent 
may  be  given  by  the  grantor  any  time  there- 
after, whereby  the  deed  may  be  made  irreroca- 
b]y  valid. 

Weaver,  J.,  disaentuiK. 

Appeal  from  District  Court,  Mills  County; 
E.  B.  Woodruff,  Judge. 

Suit  In  equity  to  set  aside  a  certain  deed 
of  i<uiiveyance  of  land  In  Mills  county  and  to 
(«tnlilisli  the  title  of  the  defendant  therein. 
There  was  a  decree  for  the  plaintiff,  and  the 
defendant  has  appealed.    Beversed. 

Genung  ft  Genimg,  of  Glenwood,  and  J. 
J.  Sullivan  and  Smyth,  Smith  &  Schall,  all 
of  Omaha,  Neb.,  fOr  appellant.  John  X. 
Stone  and  0.  B.  Dean,  both  of  Glenwood,  for 
appellee. 

EVANS,  J.  This  case  is  closely  related  to 
the  case  of  Curtis  v.  Armagast,  158  Iowa, 
507,  138  N.  W.  873.  The  plaintiff's  attack  Is 
upon  the  same  conveyance  as  was  success- 
fully attacked  In  the  Curtis  Case.  The  rec- 
ord involves  the  same  family  history.  The 
conveyance  tmder  attack  was  made  by  Mar- 
garet Andrews  to  her  son,  James  D.  An- 
drews, the  brother  of  the  plaintiff  and  the 
father  of  the  defendant.  The  evidence  in  the 
Cnrtis  Case  was  put  In  evidence  in  the  pres- 
ent case.  The  facts  in  the  Curtis  Case,  In- 
cluding the  history  of  the  family,  were  gone 
Into  quite  fnlly  in  the  majority  and  dissent- 
ing <q>inlons  filed  therein  on  appeal  to  this 
court.  The  conflicting  opinions  presented  no 
material  difference  as  to  the  detailed  facts. 
We  are  disposed,  therefore,  to  curtail  some- 
what the  fact  recitals  herein,  and  to  adopt 
by  this  reference  the  detailed  recitals  made 
In  both  the  majority  and  dissenting  opinions. 
The  conveyance  in  question  was  made  in 
1896.  It  Included  all  the  land  owned  by  the 
grantor,  comprising  about  1,000  acres,  In 
Mills  county,  Iowa.  The  grantor  Margaret 
Andrews  was  at  that  time  83  years  of  age. 
Her  children  and  only  heirs  at  law  were  the 
son,  James,  and  two  daughters,  Jessie  An- 
drews and  Margaret  Gray.  This  conveyance 
was  made  in  the  state  of  New  York,  of 
which  all  the  parties  were  residents.  This 
conveyance  by  the  mother  was  made  with  the 
full  knowledge  of  the  plaintiff  and  with  her 
apparent  acquiescence.  In  the  year  1900 
lames  died.  Shortly  before  his  death  he 
conveyed  the  land  to  his  daughter,  Mary 
Armagast,  the  defendant  herein.  This  con- 
Teyance also  was  made  with  the  full  knowl- 
edge of  the  mother,  Margaret,  and  of  the 
plaiatiff,  and  with  the  apparent  acquiescence 
of  each.  The  mother,  Margaret,  died  in 
1903  without  ever  having  repudiated  the 
conveyance.  The  daughter  Margaret  Gray 
died  In  1906,  leaving  surviving  her  her  daugh- 
ter Belle  Curtis  as  her  only  hdr.    The  con- 


veyance in  question  was  first  chaDenged  by 
Curtis  by  the  bringing  of  her  salt  in  attack 
thereon  In  1909.  She  obtahied  a  decree  in 
such  suit  whereby  her  title  to  one-third  of 
the  land  was  established,  and  such  decree 
was  affirmed  here  on  appeal.  Thereafter, 
and  in  the  year  1913,  the  plaintiff  instituted 
the  present  suit,  whereby  she  seeks  to  es- 
tablish her  title  to  one-third  also  of  the  land 
conveyed.  Her  petition  rests  upon  the  same 
allegations  as  did  the  petition  of  Curtis. 
The  same  defenses  as  were  Interposed  In  the 
Curtis  Case  are  Interposed  also  herein,  with 
a  farther  defense  that  the  plaintiff  herself 
had  ratified  the  conveyance  in  question  and 
acquiesced  therein,  both  at  the  time  thereof 
and  again  after  the  death  of  her  mother. 

The  geaeral  ground  of  attack  upon  the 
conveyance  is  that  the  grantee,  James,  sus- 
tained a  fiduciary  relation  to  his  mother, 
and  that  he  obtained  the  cmiveyance  in  ques- 
tion by  virtue  thereof,  and  without  the  free 
cons«tkt  of  the  grantor,  and  that  the  same 
was  therefore  obtained  by  actual  or  ooa- 
strnctlve  fraud.  The  answer  set  forth  the 
following  defenses:  <1)  A  general  denial; 
(2)  the  statute  of  limltatioiu;  (3)  ratification 
and  acquiescence  on  the  part  of  Margaret 
Andrews;  (4)  ratification  and  acquiescence 
on  the  part  of  plaintiff;  (5)  laches.  Upon 
trial  had,  decree  was  entered  for  the  plain- 
tiff, and  the  defendant  has  appealed. 

[1]  It  Is  urged  by  appellee  that  the  decree 
In  the  Cortls  Case  is  an  adjudication  of 
every  question  Involved  herein,  and  that  the 
same  Is  available  to  the  plaintiff,  and  such 
decree  has  been  accordingly  pleaded  as  an 
adjudication.  Appellee  cites  no  authority  In 
support  of  her  contention  at  this  point.  We 
tlilnk  the  contention  Is  not  sound  In  prin- 
ciple. Jessie  was  not  a  party  to  the  Curtis 
Case.  She  would  not  have  been  bound  by 
an  adverse  result.  If  she  had  been  a  party. 
It  would  have  been  legally  and  consistently 
possible  to  award  recovery  to  Curtis,  and  to 
deny  It  to  Jessie,  or  vice  versa.  Evidence 
introduced  might  be  competent  as  to  one  of 
the  parties  and  incompetent  as  to  the  other. 
The  defense  of  the  statute  of  limitations 
might  be  sustained  as  to  the  one  and  denied 
as  to  the  other.  Likewise  the  plea  of  rati- 
fication and  acquiescence.  The  question  thus 
presented  by  the  appellee  is  very  fully  con- 
sidered In  AUred  v.  Smith,  135  N.  C.  443,  47 
S.  B.  597,  65  L.  B.  A.  924.  The  conclusions 
there  announced  are  adverse  to  the  appellee's 
contention.  A  like  conclusion  was  reached 
by  this  court  and  announced  briefly  without 
argument  in  Sawyer  v.  Kelly,  14S  Iowa,  644^ 
127  N.  W.  977. 

[2]  II.  It  is  furthier  urged,  however,  that 
even  though  the  decree  In  the  Curtis  Case 
be  not  an  adjudication.  In  a  conclusive  sense, 
it  is  at  least  a  controlling  precedent  The 
premise  upon  which  this  contention  is  based 
Is  that  both  cases  rest  upon  the  same  propo- 
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sltions  of  law  and  upon  the  same  facta.  If 
this  premise  be  conceded,  the  conclusion 
would  naturally  follow.  Thongh  the  two 
cases  do  i«3t  largely  upon  the  same  legal 
proposlttons,  this  Is  not  wholly  true.  It  will 
be  seen,  also,  in  the  further  discussion,  that 
the  cases  do  hot  rest  upon  the  same  facts, 
even  though  they  do  rest  largely  upon  the 
same  evidence.  This  distinction  arises  In 
part  from  the  fact  that  there  is  much  evi- 
dence In  the  record  which  Is  competent  as 
to  one  plaintiff  and  incompetent  as  to  the 
other.  Though  this  court  was  divided  In 
opinion  in  the  Ourtis  Case,  that  dUTerence 
Will  be  deemed  closed  by  the  majority  opin- 
ion, and  will  not  be  reopened  now.  Upon 
this  record,  the  majority  of  the  court  reaches 
a  conclusion  adverse  to  the  appellee,  and 
such  conclusion  is  based  upon  the  difCeren- 
tlatlon  found  between  the  two  cases.  The 
general  nature  of  such  diCFerentlatlon  may 
be  here  indicated  In  advance  of  the  fuller 
discussion.  In  the  Curtis  Case,  Jessie  An- 
drews was  the  principal  witness,  and  was 
the  only  witness  to  the  most  important  facts. 
The  alleged  dominance  of  the  son  James 
over  the  mother,  and  the  fiduciary  relation, 
were  proved  by  her  testimony  alone.  This 
consisted  largely  of  personal  transactlona 
and  communications  between  her  and  each 
of  the  deceased  parties  to  the  conveyance 
In  question.  Inasmuch  as  Jessie  was  not 
a  party  to  that  suit,  or  legally  Interested  In 
the  event  thereof,  this  evidence  was  deemed 
admissible  In  the  Curtis  Case.  Under  the 
inhibition  of  section  4604,  such  evidence  Is 
not  admissible  In  this  case;  the  witness  be- 
ing herself  the  plaintiff. 

Furthermore  there  appears  In  this  record 
evidence  of  admissions  made  by  this  plain- 
tiff, both  by  statement,  by  writing,  and  by 
conduct,  tending  to  establish  two  fact  propo- 
sitions: (1)  That  after  the  death  of  the 
son,  James,  the  mother,  Margaret,  had  rati- 
fied and  acquiesced  in  the  deed  in  question; 
(2)  that  the  plaintiff  herself,  both  before 
and  after  the  death 'of  her  mother,  had  rati- 
fied and  acquiesced  in  the  same.  This  lat- 
ter fact  proposition  was  not  In  Issue  in  the 
Curtis  Case.  Though  many  of  the  admis- 
sions were  contained  in  the  record  in  the 
Curtis  Case  as  a  part  of  the  cross-examina- 
tion of  this  plaintiff  as  a  witness  therein, 
they  were  not  available  to  the  defense  as 
substantive  evidence;  whereas  they  are  avail- 
able as  sudi  In  this  case.  These  admissions 
are  admissible  against  the  plaintiff,  not  only 
in  proof  of  ratification  and  acquiescence,  but 
In  proof,  also,  that  the  conveyance  Itself  was 
In  fact  a  fair  and  Just  transaction.  That 
the  plaintiff  herself  had  fully  ratified  and 
acquiesced  in  the  conveyance  in  question  aft- 
er the  death  of  her  mother,  and  that  such 
ratification  and  acquiescence  was  in  accord 
with  her  previous  attitude  from  the  begin- 
ning, and  that  the  conveyance  had  her  full 
and  free  approval  as  a  fair  transaction  con- 


tinuoaaly  firom  the  date  titereof  In  1890  untU 
the  beginning  of  the  CurtlB  suit  in  the  year 
1909,  is  clearly  established  by  the  plaintiff's 
own  admissions  as  found  in  her  own  examin- 
atimi.  Our  diacusaion  will  therefore  be  oon- 
fined  to  this  Issue  as  being  one  not  involved 
in  the  Curtis  Case. 

III.  Preliminary  to  a  discussion  of  the  evi- 
dence in  this  record  it  Is  well  to  note  Just 
what  was  held  in  the  Curtis  Case.  It  was 
held  that  actual  fraud  was  not  proven.  The 
finding  of  constructive  fraud  was  based  up- 
on the  rule  that  the  burden  was  upon  the 
defendant  to  make  affirmative  proof  by  evi- 
dence extrinsic  to  the  deed  of  the  good  faith 
of  the  grantee  and  the  ftee  and  voluntary 
and  Intelligent  action  on  the  part  of  the 
grantor,  and  that  the  defendant  bad  failed 
to  meet  such  burden.  We  quote  briefly  from 
the  majority  opinion : 

"Decision  of  the  merits  of  tills  eontroversj  in- 
volves the  consideTation  of  two  auestions: 
First,  waa  the  deed  to  James  D.  Andrews  ob- 
tained by  actual  fraud?  And,  second,  if  not 
obtained  by  express  or  actual  fraud,  was  it  ob- 
tained by  constructive  fraud?  Or,  stated  oth- 
erwise, was  it  obtained  under  circumstances 
which  cast  upon  the  grantee  and  those  claiming 
under  him  the  burden  of  an  affirmative  show- 
ing of  entire  good  faith  on  bis  part,  and  free, 
voluntary,  and  intelligent  action  on  the  part 
of  the  grantor?  Were  the  appeal  to  be  dis- 
posed of  upon  answer  to  the  first  inquiry,  we 
should  have  no  serious  hesitation  in  reversinjr 
the  decision  of  the  trial  conrt.  The  burden  of 
showing  actual  fraud  is  uxmn  the  party  plead- 
ing it,  and  in  our  judgment  plaintiff  fails  to 
make  such  a  case.  It  is  unnecessa^  for  us  to 
redte  the  evidence  upon  this  issue.  It  is  enough 
to  say  that  no  witness,  speaking  of  his  or  her 
own  knowledge,  testifies  to  any  misrenpresenta- 
tion,  falsehood,  or  deceit  on  the  part  of  the  sou 
to  persuade  or  mislead  his  mother  into  a  con- 
veyance of  her  land,  and  the  court  should  not 
and  cannot  enter  into  the  realm  of  conjecture  to 
fasten  that  stigma  upon  him.  •  •  •  Under 
the  rule  upheld  by  these  precedents,  we  think 
there  is  no  room  for  doubt  that  the  burden  in 
the  case  .before  us  is  upon  the  defendants  to 
affirmatively  show  that  the  deed  under  which 
they  claim  was  obtained  without  undue  influ- 
ence, and  was  the  free,  voluntary,  intelligent, 
and  unrestrained  act  of  the  grantor.  •  •  • 
We  have  left,  therefore,  only  to  consider  wheth- 
er the  evidence  offered  in  support  of  the  defense 
sufficiently  sustains  the  burden  of  proof  as  to  the 
validity  of  the  deed.  This  in  our  judgment  must 
be  answered  in  the  negative." 

In  1857  the  Andrews  family  consisted  of 
the  parents  and  the  son,  James  D.,  and  the 
daughters,  Jessie  and  Margaret.  The  father 
was  a  drunkard  and  of  no  assistance  to  Ms 
family.  He  died  in  the  early  'AG's.  The  son. 
James  T>.,  was  born  In  1837.  Margaret  was 
older,  and  Jessie  was  younger.  Margaret 
was  married  in  1850  to  one  Gray,  but  was 
later  separated  from  her  husband.  She  had 
one  child,  bom  in  1856,  named  Belle,  who 
became  Mrs.  Curtis,  and  was  the  plaintiff  in 
the  Curtis  Case.  She  also  was  a  member  of 
the  Andrews  family.  Prior  to  1857,  Mar- 
garet Andrews  and  her  son,  James  D.,  had 
engaged  In  an  enterprise  of  storekeeplns  at 
Solon,  which  lasted  for  a  couple  of  years  or 
more.    The  store  was  traded  tov  the  land 
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in  controversy,  and  other  land.  The  land 
was  cheap  and  unproductive ;  the  family  was 
poor.  In  1867  James  J>.  left  home  and  ob- 
tained employment  The  flnandal  relations 
between  Mm  and  his  mother  and  his  sisters 
began  at  this  point  The  only  living  witness 
who  has  personal  knowledge  of  these  mat- 
ters Is  the  sister  Jessie.  Beginning  In  1857, 
James  D.  sent  of  his  wages  to  his  mother 
and  sister  from  $160  to  $200  every  year  un- 
til he  was  married  in  1871.  It  Is  said  by 
Jessie  that  his  contributions  ceased  during 
his  married  life.  But  his  married  life  was 
very  brief;  his  wife  dying  in  1874,  leaving 
him  with  two  children,  a  son  and  a  daughter. 
At  this  time,  James  D.  was  in  the  govern- 
ment service  In  New  York  Qty.  After  the 
death  of  his  wife  he  continued  his  benefac- 
tions, and  visited  his  mother  and  sisters 
often.  In  1889  he  invited  his  mother  and  sis- 
ters to  come  to  New  York  and  make  their 
home  with  him.  Such  arrangement  was  en- 
tered Into.  The  family  at  Iowa  City  at  that 
time  consisted  of  the  mother  and  two  daugh- 
ters and  Mabel  Stuart  a  daughter  of  Mr& 
Cortls  by  her  first  marriage.  James  D.  rent- 
ed a  residence  near  Sheepshead  Bay,  which 
was  occupied  by  the  family  until  It  was 
i>roken  up  by  death. 

It  is  urged  in  appellee's  argument  tiuit 
this  invitation  was  extended  by  James  D. 
for  his  own  advantage,  and  in  order  to  ob- 
tain the  help  of  his  mother  and  sisters  In 
taking  care  of  his  own  children.  The  rec- 
ord warrants  no  such  assumption.  His  chil- 
dren were  already  quite  grown  up  and  were 
away  at  school.  The  oldest,  the  daughter 
(now  Armagast,  the  defendant  herein),  had 
attained  her  majority.  The  son  became  en- 
gaged in  business,  and  never  made  his  home 
there  after  such  date.  The  services  rendered 
by  the  mother  and  daughters,  which  is  some- 
what pressed  In  argument  were  services 
princ^ially  to  themselves.  After  the  Solon 
store  was  traded,  the  family  made  their  home 
at  Iowa  City,  and  there  continued  until  their 
removal  to  New  Tork  in  1889.  The  clrcum- 
rtances  relating  to  the  removal  are  recited 
by  the  plaintiff  In  her  testimony  as  follows: 

"We  removed  to  Brooklyn  in  Noven^ber,  1889. 
He  advanced  the  moiiey  to  go  there.  Mabel 
Stnart  went  with  ns.  She  was  Mrs.  Gray's 
irranddanghter,  and  the  daughter  of  Mrs.  Curtis. 
She  was  a  member  of  our  fomlly  at  the  time  we 
removed  to  BrooMys.  Her  mother  was  living 
in  Omaha  part  of  the  time  and  part  of  the  time 
in  St  Paul.  Mrs.  Cnrtis  was  unfortunate  in 
her  first  marriage  and  left  her  husband.  She 
had  to  go  to  work.  She  was  a  stenographer, 
and  bdd  a  very  good  position,  but  left  Mabel 
with  na.  I  wrote  to  my  brother  before  solvg 
to  New  York,  and  aske(l  him  how  it  -would  be 
abont  Mabel  coming.  Mrs.  Gray  thoucht  per- 
haps there  would  be  objection  to  it  He  wrote 
back  that  she  was  perfectly  welcome  to  come 
with  the  rest  of  us.  I  do  not  think  mother 
•wonld  have  gone  to  New  Tork  withont  Mabel. 
Mabel  was  then  eight  years  old,  and  had  lived 
Ml  tile  family  four  years.  My  sister  and  I  did 
Jno»t  of  the  work  of  the  family.  My  brother's 
two  children  were  in  school.  Mabel  was  in 
school,  and  mother  was  not  able  to  do  very 
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much  work.  Wc  never  had  any  servant,  except 
a  woman  in  to  wash  two  or  three  times  during 
that  time.  His  daughter  did  some  sewing  for 
herself  after  she  was  out  of  school.  •  •  *  He 
looked  after  us  all  as  a  father  would  look  after 
his  idiildren.  He  always  seemed  like  a  father 
to  me.  He  always  seemed  to  regard  us  with 
love." 

The  son  had  never  been  a  man  of  wealth. 
He  had  been  in  the  government  service  for 
many  years  and  was  receiving  a  salary  of 
$2,400.  The  Mills  county  land  bad  begun 
to  pay  a  revenue  In  1879,  and  James  had  in- 
directly managed  it  through  a  resident  agent 
He  had  formerly  had  an  interest  in  the  title 
to  this  land.  He  had  been  Interested  with 
his  mother  In  the  operation  of  the  Sqlon 
store,  although  at  that  time  a  minor.  This 
land  was  received  In  exchange  for  the  store. 
The  title  was  originally  taken  in  the  name 
of  James.  Later,  and  while  yet  a  minor, 
he  conveyed  it  to  his  mother.  She  continued 
to  bold  the  title  thereto  until  October  8, 
1896,  when  she  conveyed  the  same  to  the 
son.  The  only  living  witness  to  the  circum- 
stances preceding  this  conveyance  Is  the 
plaintiff.  According  to  her  testimony  the 
mother  had  in  her  possession  a  blank  deed 
partially  filled.  The  mother  told  Jessie  that 
she  had  received  It  from  James.  She  con- 
sulted with  Jessie  about  the  proposed  con- 
veyance. Her  name  had  not  been  written  into 
the  deed  as  grantor.  She  signed  the  deed  at 
her  home  in  the  presence  of  Jessie  alone, 
and  wrote  Into  the  body  of  the  deed  her 
own  name  as  grantor.  Some  days  later  she 
went  before  a  notary  public  in  the  city  and 
acknowledged  the  same.  The  deed  purported 
to  be  for  "several  valuable  considerations." 
The  relations  of  the  members  of  the  family 
continued  as  before;  James  bearing  the  full 
expense  of  the  family  and  contributing  to 
their  every  need.  Two  years  after  the  «te- 
cutlon  of  the  deed  James  became  ill.  His 
illness  soon  became  a  complete  paralysis, 
whereby  he  himself  became  utterly  helpless 
and  dependent  His  condition  is  concisely 
described  In  the  brief  of  counsel  for  appel- 
lee as  follows: 

"About  two  years  afterward  James  D.  was 
stricken  with  paralysis.  Within  a  few  montlia 
he  became  wholly  helpless  physically.  He  eonid 
not  move  a  muscle,  except  those  of  the  eyeliito, 
and  possiUy  to  a  slight  aztant  aania  of  the  mus- 
cles of  his  neck.  He  oonld  only  talk  with  liis 
eyes.  Hia  daughter  Mary,  the  defendant  was 
bis  interpreter.  She  learned  to  know  when  he 
wanted  to  say  acHnething,  and  then  began  to 
recite  the  alphabet  and  when  slw  pronouaead 
the  first  letter  of  tlte  first  word  he  wished  to 
apeak,  he  would  wink;  and  she  would  repeat 
the  alphabet  down  to  the  second  letter,  when  he 
wonld  wink  as  before.  In  this  manner  ^e  got 
the  first  word  complete,  and  in  the  same  man- 
ner the  second  word,  and  so  on  imtii  he  bad 
finished  what  he  wished  to  say.  His  hcanng 
was  good,  and  his  mind  apparently  clear.  Mary 
was  with  him  almost  constantly  day  and  night.*' 

Shortly  before  he  died  he  conveyed  the 
land  to'  his  dau^ter,  the  defendant  herein. 
It  is  without  dispute  that  this  was  done 
with  the-  knowledge   and   approval  of  the 
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mother,  Margaret,  and  of  the  sister,  Jessie. 
About  the  time  of  the  beginning  of  his  ill- 
ness James  gave  to  his  mother  a  note  for 
$1,200  in  settlement  of  a  balance  due  her. 
Including  this  note,  the  mother  had  sepa- 
rate assets  amounting  to  $4,000.  Before  the 
death  ot  James  these  assets  had  heen  turn- 
ed orer  by  the  mother  to  Jessie.  For  40 
years  James  had  carried  a  policy  of  Insur- 
ance for  $10,000  in  favor  of  his  mother. 
This  was  kept  In  force  until  his  death.  On 
the  evening  of  the  day  of  his  funeral,  this 
was  transferred  by  the  mother  to  Jessie. 
After  the  death  of  James,  his  daughter 
Mary,  defendant  herein,  assumed  the  burden 
of  the  family  expenditures  which  had  been 
borne  by  her  father  up  to  the  time  of  his 
death,  and  so  continued  to  do  until  the  death 
of  Margaret  Gray  In  1906;  the  m6ther,  Mar- 
garet, having  died  in  1903.  The  $1,200  note 
owing  by  James  at  the  time  of  his  death,  and 
then  held  by  Jessie,  was  paid  by  Mary.  The 
amount  due  on  the  $10,000  policy  proved  to 
be  somewhat  less  than  $10,000,  and  the  dif- 
ference was  paid  by  Mary  to  Jessie.  These 
payments  by  Mary  were  done  pursuant  to 
the  mutual  understanding  of  the  parties  that 
she  had  stepped  Into  her  father's  place  by 
the  conveyance  from  her  father,  and  was 
under  duty  to  perform  his  obligations.  The 
foregoing  Is  perhaps  a  sufficient  statement 
to  disclose  the  significance  of  a  few  quota- 
tions from  the  record,  as  bearing  upon  the 
question  of  ratification  and  acquiescence. 
Jessie  testified: 

"He  [James  D.  Andrews]  paid  the  grocery 
bills,  and  whatever  necessary  wearing  apparel 
Mrs.  Gray  and  myself  needed  was  provided  by 
James  D.  Andrews.  That  was  also  true  of  Mrs. 
Gray's  granddaughter.  Mrs.  Gray's  health  was 
poor,  and  she  required  more  or  less  medical 
treatment,  and  that  was  provided  by  James  D. 
Andrews.  There  never  was  a  thing  that  was 
within  his  power  to  do  for  any  of  us  that  James 
D.  did  not  do,  and  as  a  result  of  this  my  mother 
tbonght  the  world  and  all  of  James  D.  Andrews. 
•  *  *  Until  the  time  of  his  death,  James  D. 
Andrews  always  thought  a  great  deal  of  his 
mother,  and  she  thought  the  world  and  all  of 
him.  My  brother  also  thought  a  great  deal  of 
Mrs.  Gray  and  myself.  As  a  matter  of  fact, 
my  brother,  James  D.  Andrews,  was  a  man  of 
great  industry,  kind-hearted,  good  habits,  and 
an  upright  Christian  man.  Of  all  the  people  I 
liave  ever  known,  it  is  my  judgment,  and  the 
judgment  of  all  the  members  of  the  nmlly,  he 
was  as  high-minded  and  as  charitable  and  as 
kind  and  as  mudi  of  a  Christian  man  as  I  have 
ever  known.  He  was  never  accused  of  a  dis- 
honorable act  in  his  lifetime.  •  •  •  Q.  To 
whom  did  she  go  for  advice  and  consultation  in 
regard  to  any  matters  in  which  she  was  inter- 
ested during  the  time  she  was  in  New  York? 
A.  My  brother,  and  she  talked  things  over  with 
me  always.  Q.  What  were  the  relations  be- 
tween her  and  your  brother?  A.  The  very  best, 
always.  •  •  •  Q.  Did  you  have  any  talk 
with  your  mother  about  the  deed,  fmm  the  time 
it  was  adknowledged  in  New  York  until  her 
death?  A.  Ye%  sir.  Q.  What  was  it?  A. 
Well,  during  my  brother's  lite,  she  always  spoke 
with  reference  that  he  would  do  what  was  right. 
I  know  the  time  when  my  brother  deeded  the 
land  in  question  to  Mary,  now  Mary  Armagast. 
I  knew  of  the  conveyance.    Q.  After  your  bro- 


ther's death,  did  you  have  any  talk  wlHi  your 
mother  about  the  land?  A.-  Yes,  air;  she  talk- 
ed shout  it.  Q.  What  did  she  say?  A.  She 
thought  things  were  always  going  the  same  as 
they  had  when  my  brother  was  aJive ;  the  house 
would  be  kept,  and  everything  would  go  mi  the 
same.  She  thought  that  was  understood.  After 
my  brother's  death,  my  mother  and  myself  dis- 
cussed the  matter  of  Mary  owning  and  holding 
all  the  Iowa  land.  She  never  commenced  a. 
suit,  but  oft«Q  discussed  that  matter.  She  did 
not  commence  a  suit,  because  she  did  not  want 
to  cast  any  refiectioas  en  my  brother,  and  she 
said  in  substance  that  she  would  not  oommence 
a  suit  to  set  aside  this  deed,  because  it  would 
reflect  on  James.  I  often  heard  her  say  that, 
and  she  said  that,  because  he  did  not  hand  her 
that  dollar,  she  could  get  the  land  back.  But, 
at  those  times  she  said  that,  she  said  she  would 
not  bring  a  suit,  because  she  did  not  want  to 
reflect  on  James.  The  fact  is  that  my  mother 
was  never  willing  to  commence,  or  nave  com- 
menced, a  suit  to  set  aside  that  deed,  and  that 
was  true  up  to  the  time  of  her  death.  She  pre- 
ferred to  let  it  go  as  it  was,  rather  than  to  have 
any  suit,  rather  than  to  bnng  any  suit  to  set  it 
aside.  Q.  She  knew  that  Mary  was  claiming  it 
all  the  time?  A.  Yea.  Q.  But  with  ihat 
knowledge  she  never  in  her  lifetime  was  willing 
to  commence  a  suit,  or  authorize  any  lawyer 
to  commence  a  suit,  to  set  it  aside?  A.  No. 
Q.  And  never  changed  from  that  opinion  up  to 
the  time  of  her  death?  A.  No.  *  *  *  Q. 
Why  didn't  you  sue  her  after  your  mother's 
death?  A.  Well,  I  had  the  same  feeling  mother 
had.  I  did  not  want  to  cast  reflection  on  my 
brother." 

She  testified  also: 

"I  tried  to  prevent  Mrs.  Gurtis  from  bringing 
that  suit" 

In  August,  1907,  the  plaintiff  had  corres- 
pondence with  Christy,  an  agent  of  the  de- 
fendant, Mary  Armagast  She  wrote  there- 
in as  follows: 

"When  mother  deeded  the  land  to  my  brother, 
she  was  not  ohliged  to  do  so  by  law.  but  from 
a  sense  of  justice,  for  what  he  had  done  for 
her.  He  had  promised  many  things.  My  sister 
and  I  were  to  have  a  home  and  enough  to  keep 
us.  We  had  nothing  in  writing,  and  I  do  not 
think  he  dreamed  but  what  we  would  be  all 
right  As  far  as  I  am  concerned,  I  want  noth- 
ing ;  but  my  sister  left  a  daughter  who  has  to 
be  kept  You  can  give  this  to  Mary,  as  I  have 
been  intending  to  write  to  her." 

Being  confronted  with  the  above  letter, 
the  plaintiff  testified  on  cross-examination  as 
follows : 

"Q.  But  you  had  made  up  your  mind,  so  far 
as  you  were  concerned,  you  wanted  nothing  out 
of  it?  A.  That  is  the  way  I  felt  then.  Q.  In 
this  letter  yon  said,  did  you,  in  referring  to 
Mary,  "You  can  give  this  to  Maiy,  as  I  had  been 
intending  to  wnte  to  her?  ^  A.  Yes.  Q.  And 
you  meant  just  what  you  said  there?  A.  Yes ; 
at  that  time.  Q.  Everything  you  have  said  ia 
that  letter  that  I  have  called  attention  to  you 
meant  just  what  you  said,  didn't  you?  A.  Yes ; 
I  felt  that  way.  Q.  That  is  the  way  you  felt 
when  you  wrote  Mr.  Christy?  A.  That  is  the 
way  I  expressed  myself  then.  Q.  Was  that 
expresrion  true?  A.  Yes;  I  tried  to  feel  that 
way.  Q.  You  meant  just  what  you  said  in  that 
letter?  A.  I  did.  Q.  Bach  and  every  part  <rf 
it?  A.  I  didv  Q.  That  was  the  condition  of 
your  mind  at  that  time,  wasn't  it?  A.  I  sat 
down  and  wrote  that  letter  after  he  had  writ- 
ten me  about  the  deed.  I  was  angry  at. that 
time  at  Mrs.  Curtis  for  starting  the  suit  Q. 
But,  speaking  for  yourself  at  that  time,  the 
condition  of  your  mmd  was  such  that  you  said. 
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'As  far  as  I  am  concerned,  I  want  nothing?' 
A  Yes.  Q.  That  was  the  name  of  your  mind 
at  that  time?  A.  Yes.  Q.  Well,  there  is  not 
a  fact  in  connection  with  any  of  these  convey- 
ances, or  in  connection  with  conditions  between 
James  D.  and  his  mother,  tliat  you  know  now 
that  you  did  not  Icnow  then,  is  there?  A,  No. 
Q.  But  you  Iiave  changed  your  mind,  have  you? 
A.  Changed  my  mind.  A  woman  is  priTileged 
to  do  that." 

She  also  testified: 

"When  my  brother  died,  my  mother  had  his 
note  for  $1,200,  and  Mary  paid  that.  Q.  Why 
did  she  pay  that?  Because  she  bad  the  Iowa 
land?  A.  She  was  obliged  to  pay  it.  It  was 
her  father's  debt;  she  had  everything  he  hnd. 
Q.  Was  that  the  reason  she  paid  it?  A  I  sup- 
pose so.  Q.  Then  the  fact  is,  and  it  was  un- 
derstood among  all  of  you,  that  because  Mary 
bad  this  Iowa  land  she  paid  that  $1,200?  Now, 
that  is  the  fact,  is  it?  A.  Yes;  that  was  b«r 
incMBe." 

The  Christy  letter,  from  which  quotation 
Is  above  made,  contains  other  significant 
statements.  Christy  was  acting  as  an  ab- 
stracter or  as  an  examiner  of  title  for  the 
defendant.  He  appears  to  have  found  rec- 
ord defects  In  her  title,  and  to  have  written 
to  the  plaintiff,  Jessie,  for  information  con- 
cerning the  title.     She  wrote  in  reply: 

•Tiour  letter  of  July  23d  received.  In  the 
Mrly  'SWb  mother  gave  my  brother,  Jas.  D.  An- 
drews, money  to  o^en  a  store  in  Solon,  a  small 
place  about  12  miles  from  Iowa  City. '  He  sold 
out  to  a  Mr.  Pratt,  and  to<^  the  Mills  county 
land  as  part  payment,  and  deeded  it  to  mother 
for  the  money  she  had  loaned  him.  He  was 
very  careless  in  business  matters,  and  as  the 
200  acres  was  a  separate  piece  there  were  two 
deeds,  and  in  some  way  the  deed  was  lost  and 
never  recorded,  and  neither  he  nor  mother  knew 
it  until  Mr.  Kerr  tried  to  seize  It  for  a  note 
he  had  against  my  brother.  Mother  won  the 
sai^  but  Mr.  Boal,  one  of  the  lawyers,  advised 
my  brother  to  settle  with  Mr.  Kerr,  which  he 
did  for  $500.  I  do  not  remember  exactly  about 
this,  but  suppose  mother  raised  the  money  by 
mortgage  to  settle  for  him." 

The  foregoing  Indicates  her  mental  atti- 
tude with  reference  to  the  title  and  Its  his- 
tory. It  recognizes  that  at  the  time  of  the 
i-onveyance  under  attack  James  D.  had  a 
stale  equity  in  the  title,  whidi  tras  jostiy 
recognized  by  the  mother.  It  was  an  asser- 
tion of  the  integrity  of  the  defendant's  title. 
It  indicated  an  active  mental  Justification 
of  the  title,  which  attitude  she  maintained 
down  to  the  time  of  her  exi>ostulation  with 
Mrs.  Curtis  in  1S09.  Whether  the  state- 
ments contained  In  this  letter  could  be  deem- 
ed proof  as  against  the  plaintiff  of  the  orig- 
inal validity  of  the  c<mveyanice  under  attack, 
we  do  not  stop  to  consider. 

It  is  sought  to  av<rid  the  force  of  these 
admissions  by  the  plainUft  by  the  suggestion 
that  slie  was  unsophisticated  and  Ignorant. 
The  argument  is  not  Justified  by  the  record. 
On  tlie  contrary,  it  anpeani  that  she  is  an 
intdUgent  and  educated  woman.  For  many 
years  die  and  ber  mother  ccmducted  success- 
fully a  modest  business.  She  testified  that 
she  was  ber  mother's  secretary,  and  con- 
ducted aU  ber  correqxmdence,  and  was  con- 
nlted  by  ber  mother  in  all  her  transactions. 


It  further  appears  from  the  record  that  in 
1899,  during  the  Illness  of  James,  he  execut- 
ed a  bill  of  sale  to  his  daughter,  Mary,  of 
all  the  crops  and  personal  property  upon  the 
Mills  county  farm.  This  bill  of  sale  was 
prepared  by  Jessie  in  her  owfi  handwriting. 
The  mother  also  was  a  bright  woman  of  fair 
business  capacity.  In  early  life  she  had 
been  a  postmistress,  and  had  engaged  in 
some  kind  of  business  throughout  ber  ma- 
ture life,  up  to  the  year  1S89.  Though  she 
was  83  years  of  age  at  the  time  of  the  con- 
veyance in  qnesUon,  she  lived  7  years  there- 
after, and  continued  to  maintain  all  her 
mental  faculties  to  an  unusual  degree  to  the 
last  day  of  her  life.  The  O'Briens,  husband 
and  wife,  testified  as  witnesses  for  the  plaln- 
tift  concerning  their  acquaintance  with  the 
mother  during  tbe  last  3  months  of  her  life, 
during  which  time  they  lived  in  the  same 
house  with  her.    Mrs.  O'Brien  testified: 

"She  was  then  a  "very  bright  old  lady,  possess- 
ed of  all  her  faculties,  had  a  dear  idea  of  what 
was  going  on,  had  a  very  clear  recollection,  and 
I  would  say  that  she  was  in  fall  possession  of 
all  her  mental  faculties.  As  a  matter  of  fact, 
she  was  an  exceptionally  keen  and  bright  old 
lady  during  all  the  time  I  knew  her." 

Mr.  O'Brien  testified: 

"I  am  quite  sure  she  was  the  brightest  old 
lady  I  ever  knew.  She  was  healthv  in  body  and 
mind.     I  am  quite  sure  about  that." 

It  appears  also  of  record  tliat  Mrs.  An- 
drews died  a  sudden  death  after  an  illness 
of  only  a  few  hours.  There  is  no  room  upon 
this  record  to  minimize  the  intelligence  of 
either  the  plaintUT  or  ber  mother.  In  line 
with  the  admlssione  above  quoted  from  the 
testimony  of  Jessie,  oral  statements  made  by 
her  of  the  same  general  character  were  tes- 
tified to  by  witnesses.  We  shall  not  dwell 
upon  these;  The  substance  of  her  admissions 
is  that  she  bad  full  knowledge  of  all  the  cir- 
cumstances pertaining  to  the  coaveyance; 
that  with  such  knowledge  for  IS  years  she 
believed  the  conveyance  to  be  just  and  fair; 
that  she  was  angry  at  Mrs^  Curtis  when  she 
first  challenged  the  same;  that  the  convey- 
ance was  intended  to  some  extent  as  a  dis- 
tribution of  property ;  that  it  also  had  a  sub- 
stantial ccmslderatton  In  the  oral  undertak- 
ings of  James;  that  ttaeee  oral  undertakings 
were  performed  by  him  during  bis  lifetime 
and  by  his  daughter  after  his  death;  that 
such  performance  operated  to  the  benefit  of 
this  plaintiff,  and  that  Ae  accepted  such 
benefits  intelligentiy  and  freely  for  several 
years;  that  when  she  changed  her  mind,  and 
determined  to  cliailenge  the  conveyance,  her 
change  of  mind  was  not  based  upon  any  new 
discovery  of  facts. 

[3]  Much  might  be  said  in  support  of  the 
contention  that  her  admissions  are  sufiicient 
evidence  as  against  her  to  rebut  the  presump- 
tion of  fraud,  and  that  they  should  be  deemed 
satisfactory  affirmative  evidence  that  the 
transaction  between  mother  and  son  was  in 
fact  free  from  fraud,  and  was  assented  to 
by  the  mother  freely  and  Intelligentiy;  but 
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we  need  not  deal  with  that  question.  What 
we  do  bold  Is  that  these  admissions  of  the 
plaintiff,  in  the  light  of  the  other  circum- 
stances of  the  case,  constitute  most  satis- 
factory evidence  not  only  of  her  original  ap- 
proval of  the  transaction  at  the  time  thereof 
and  thereafter  during  the  life  of  her  brother, 
but  also  of  her  ratification  and  acquiescence 
therein  freely  and  IntelUgeatly  for  many 
years  after  the  death  of  her  mother. 

[4]  It  Is  urged  that  the  long  delay  of  the 
plaintiff  in  challenging  the  conveyance  work- 
ed no  prejudice  to  the  defendant.  In  that  she 
had  never  changed  her  position  by  reason 
thereof.  The  premise  Is  not  sustained  by  the 
record;  and,  if  it  were,  the  conclusion  thus 
drawn  does  not  properly  follow.  When  the 
defendant  continued  the  family  support  at 
her  own  expense  In  purported  pursuance  of 
her  father's  obligation,  she  changed  her  po- 
sition. When  she  paid  the  $1,200  note  to 
Jessie,  she  changed  her  position.  When  she 
made  up  the  deficiency  of  the  insurance  pol- 
icy, she  changed  her  position.  But  it  was  not 
legally  necessary  that  she  should  have  chang- 
ed her  position.  Ratification  and  acquies- 
cence may  be  found,  even  though  elements  of 
estoppel  are  wanting.  The  conveyance,  even 
if  fraudulent,  was  valid  on  its  face.  It  would 
continue  valid  untU  the  Injured  party  elect- 
ed to  repudiate  It  The  right  of  election  to 
repudiate  carried  with  It  the  right  to  vralve 
the  fraud  and  to  ratify  the  transaction.  In 
this  case  the  alleged  constructive  fraud  was 
predicated  upon  the  absence  of  the  free  con- 
sent of  the  grantor  at  the  time  of  the  con* 
veyance.  Though  evidence  of  the  free  con- 
sent of  the  grantor  at  the  time  of  the  con- 
veyance be  wanting,  and  though  free  con- 
sent be  therefore  deemed  wanting  at  the 
time  of  the  conveyance,  yet  It  was  competent 
for  the  grantor  to  give  such  free  consent  at 
any  time  thereafter,  and  thereby  to  render 
the  [deed  Irrevocab^  valid.  Such  subse- 
qnenc  consent  Is  ratification  and  acquiescence. 
It  relates  bade  to  the  original  transaction 
and  has  no  need  of  a  new  consideration. 

A  few  quotations  from  the  autboritlea  will 
sufficiently  indicate  the  state  of  the  law  on 
the  subject  of  ratification  and  acquiescence 
In  Hayward  v.  Mlot  National  Bank,  96  U.  S. 
611,  24  L.  £».  855,  It  was  said: 

"The  facts  present  insuperable  obstacles  to 
any  decree  in  favor  of  the  appellant.  If  the 
sale  made  by  the  bank  was  originally  impeach- 
able by  Hayward,  the  right  to  question  its  va- 
lidity was  lost  by  acquiescence  on  his  part  He 
was  in  a  condition,  immediately  after  the  sale, 
to  enforce  such  rifrhts  as  the  law  gave  bim. 
He  was  fnllj  apprised  of  the  nature  of  those 
rights  and  of  all  the  material  facts  of  the  case. 
He  now  claims  that  the  sale  was  in  derogation 
of  his  rlRhts  and  injurious  to  his  interests; 
and  yet  his  conduct  was  uniformly  inconsistent 
with  any  purpose  to  repudiate  the  sale  or  assert 
ownership  of  the  stock.  His  course  was  con- 
tinuously such  as  to  induce  a  reasonable  belief 
of  his  fixed  determination  to  abide  by  the  action 
of  the  bank.  He  remained  silent  when  he  should 
have  spolcen.  He  will  not  be  heard  now,  when 
he  should  be  silent.  He  must  be  held  to  have 
waived  and  abandoned  the  right,  if  any  he  had. 


to   hnpeach   the   transaction   of   September   8, 
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In  Naddo  v.  Bardon,  51  Fed.  493,  2  C.  C. 
A.  835  (Justice  Brewer): 

"Undoubtedly  the  doctrine  is  established  that 
a  trustee  cannot  purchase  or  deal  in  the  trust 
property  for  his  own  benefit  or  on  his  own  he- 
halt,  directly  or  indirectly.  But  such  a  pur- 
chase is  not  absolutely  void.  It  is  only  voida- 
ble ;  and,  as  it  may  be  confirmed  by  the  par- 
tics  interested  direcUy,  so  it  may  be  by  long  ac- 
quiescence, or  the  absence  of  an  election  to 
avoid  the  conveyance  within  a  reasonable  time 
after  the  facts  come  to  the  knowledge  of  the 
cestui  que  trust" 

In  Jenkins  v.  Pye,  12  Pet  238,  9  I*  Ed. 
1070: 

"A  lapse  of  time,  and  the  death  of  the  parties 
to  the  deed,  have  always  been  considered,  in  a 
court  of  chancery,  entitled  to  great  weight,  and 
almost  contrblUng  circumstances,  in  cases  of 
this  kind." 

Pomeroy's  Equity,  |  965: 

"Mere  delay,  mere  suffering  time  to  elapse 
without  doing  anytning,  is  not  acquiescence,  al- 
though it  may  be  and  it  often  is  strong  evi- 
dence of  an  acquiescence;  and  it  may  be,  and 
often  is,  a  distinct  ground  for  refusing  equita- 
ble relief  either  affirmative  or  d^ensive.  As 
acquiescence  is  thus  a  recognition  of  and  a  con- 
sent to  the  contract  or  other  transaction  as  ex- 
isting, the  requisites  to  its  being  effective  as  a 
bar  are  knowledge  or  notice  of  the  transaction 
itself,  knowledge  of  the  parties'  own  rights,  ab- 
sence of  .all  undue  influence  or  restramt  and 
consequent  freedom  of  action:  the  conscious 
intention  to  ratify  the  transaction,  however,  is 
not  an  essential  element" 

Lowndes  v.  Widts,  69  Cknn.  15,  36  Atl. 
1072: 

"Acquiescence  has  been  well  defined  aa  qui- 
escence under  such  circumstances  that  assent 
may  be  reasonably  Inferred  from  it  •  •  • 
Assent  thus  given  b  as  irrevocable  as  if  express- 
ly stated  in  words." 

Cobb  V.  Simon,  119  Wis.  597,  9T  N.  W.  276, 
100  Am.  St  Rep.  909: 

"  "To  ratify'  means  to  confirm  or  approve  of, 
and  such  ratification  may  be  signified  by  acts 
of  omission  as  well  as  of  commission — nega- 
tively as  well  as  affirmatively." 

Somers  t.  Germanla  National  Bank,  152 
Wis.  210,  138  N.  W.  713: 

"The  intent  to  waive  may  appear  as  a  legal 
result  of  conduct.  The  actuating  motive,  or  Uie 
intention  to  abandon  a  right,  is  generally  a  mat- 
ter of  inference,  to  be  deduced  with  more  or 
less  certainty  from  the  external  and  visible 
acts  of  the  party,  and  all  the  accompanying  cir- 
cumstances of  the  transaction,  regardless  of 
whether  there  was  an  actual  or  expressed  intent 
to  waive,  or  even  if  there  was  an  actuol,  but 
undisclosed,  intention  to  the  contrary." 

The  admissions  of  the  i>laintlff  whidi  ttre 
here  considered  as  tending  to  show  ratifica- 
tion are  strongly  corroborated  by  the  undis- 
puted circumstances  of  the  case.  The  land 
when  acquired  was  of  small  value  and  repre- 
sented the  Solon  store  investment  of  $1,000. 
lor  22  years  the  land  produced  no  revenue. 
During  that  period  of  time  the  contributions 
of  James  to  his  mother  and  sisters  amounted 
admittedly  to  several  thousand  dollars.  With- 
out these  contributions  the  land  could  not 
have  been  held.  The  ties  of  affection  between 
mother  and  son  were  admittedly  very  strong. 
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It  Is  not  difficult  to  believe  that  In  the  dls- 
posltlon  ot  her  estate  she  should  want  her 
sou  to  have  the  land.  Nor  is  tt  difficult  to 
believe  that  she  did  freely  trust  him  to  the 
performance  of  even  his  oral  promise  to  sup- 
port the  ftunily.  Her  trust  was  never  disap- 
pointed ;  not  even  after  the  death  of  her  son. 
Be  that  as  It  may,  she  affirmatively  refnsed  to 
challenge  the  deed  in  her  lifetime ;  and  Jessie 
by  her  own  admission  "felt  the  same  way." 
We  reach  the  conclusion  that  the  plaintiff, 
by  conduct,  by  writing,  and  by  speech,  freely 
and  Intelligently  ratified  the  conveyance 
which  is  now  assailed.  The  decree  below 
will  therefore  be  reversed. 
Reversed. 

PRESTON,  O.  J.,  and  lADD,  OATNOR, 
SALINGER,  and  STBVENS,  J  J.,  concur. 

WBAVBR,  J.  (dissenting).  As  stated  In 
the  majority  opinion,  the  evidence  In  the  Cur- 
tis Case  was  Introduced  and  used  by  the  par- 
ties on  fbe  trial  of  this  case.  In  that  case 
Mrs.  CortlB  claimed  a  third  interest  in  a 
tract  of  land  as  against  Mrs.  Armagast.  In 
this  case  plaintiff  claims  another  one-third  of 
the  same  land  against  Mrs.  Armagast.  The 
plaintiff  in  each  case  claimed  a  share  in  the 
land  aa  an  heir  of  Margaret  Andrews,  de- 
ceased :  the  one  being  her  daughter  and  the 
other  the  only  chUd  of  a  deceased  daughter. 
The  heirship  of  neither  was  questioned  or  de- 
nied, and,  if  entitled  to  inherit  at  all,  eadi 
was  entitled  to  a  one-third  part  of  the  same 
property.  Both  traced  their  claims  of  title 
to  the  same  source,  were  met  by  the  same  de- 
fense, and  the  issues  were  tried  on  the  same 
evidence.  In  the  former  case  we  sustained 
the  claim  of  the  heir,  but  in  this  we  deny  it — 
a  situation  quite  suggestive  of  a  famous  al- 
leged precedent  where  counsel,  defending  his 
client's  claim  of  title  to  a  tract  of  land,  re- 
lied upon  a  decision  by  the  same  court  In  an 
altogether  parallel  controversy,  but  was  over- 
ruled because,  as  the  court  said,  "this  is  an- 
other 40  acres."  The  only  pretense  of  any 
difference  between  the  lines  of  attack  and  de- 
fense in  the  two  cases  Is  made  to  hang  on  a 
claim  of  so-called  "acquiescence"  by  the 
plaintiff  in  the  conveyance  from  her  mother 
to  her  brother,  the  father  of  defendant,  and 
the  conveyance  by  him  to  his  daughter ;  and 
this,  as  I  shall  try  to  demonstrate,  is  a  dis- 
tinction or  difference  without  real  foundation 
in  the  record.  Every  essential  fact  tn  this 
case  was  treated  and  considered  in  the  Cur- 
tis Case,  and  its  legal  force  and  effect  settled 
and  determined.  Tliat  case  was  tried  below 
and  argued  here  with  uniisual  thoroughness ; 
it  was  held  in  this  court  for  a  very  consider- 
able period  for  careful  consideration ;  it  was 
again  argued  and  again  considered  by  the  en- 
tire court  on  a  petition  for  rehearing,  and  re- 
lying thereon  I  should  content  myself  with 
a  simple  registering  of  my  dissent,  without 
dlscnning  the  merits  of  the  litigation,  If  the 


majority  had  adhered  to  the  purpose,  ex- 
pressed in  the  preface  of  their  opinion,  to 
consider  the  difference  of  views  arising  in 
that  case  closed  by  the  dedsion  there  ren- 
dered. 

So  tar  from  doing  so,  however,  the  opinion 
as  written  reviews  the  family  history  aneiw 
from  the  standpoint  of  the  dissent  in  the 
Curtis  Case,  and  dwells  with  much  detail  up- 
on the  alleged  extraordinary  fidelity  and  de- 
votion of  James  to  his  mother  and  sisters, 
and  conveys  the  Impression  that  his  \ite  was 
one  continual  round  of  saerlflee  in  their  be- 
half, and  that  the  conveyance  to  him  of  1,000 
acres  of  valuable  land  was  but  a  natural  and 
well-earned  return  for  his  filial  services. 
Such  was  the  view  very  forcibly  expressed  in 
that  dissent,  and  when  brought  forward  into 
this  case,  and  used  to  express  the  voice  of 
the  present  majority,  has  the  savor  of  a  con- 
fession and  apology  to  the  defendant  and  to 
the  shade  of  her  departed  ancestor.  For  one 
I  do  not  desire  to  assume  that  attitude. 
There  was  and  Is  no  occasion  for  a  judicial- 
ly constructed  halo  for  James.  That  he  was 
a  Icind  and  affectionate  son  and  brbttner  I 
grant,  and  that  he  entertained  any  conscious 
intent  to  defraud  these  women  I  do  not  for 
a  moment  believe;  but  the  suggestion  that 
his  contributions  to  their  support  were  "bene- 
factions" pure  and  simple,  for  which  the 
mother  became  under  any  moral  obligation  to 
impoverish  herself  to  endow  him  or  his  Chil- 
dren with  riches,  is  without  a  single  sub- 
stantial foundation  In  the  record.  The  fact 
Hiat  the  title  to  the  land  was  first  conveyed 
to  James  some  60  years  ago,  and  by  him  con- 
veyed to  his  mother,  is  a  circumstance  on 
wlilch  it  is  sought  to  hang  an  Inference  that 
he  once  had,  and  perhaps  always  had,  an 
equity  of  some  kind  in  the  property,  in  recog- 
nition of  which  the  conveyance  by  his  mother 
in  her  old  age  was  made.  There  is  nothing 
to  show  that  he  ever  had  a  dollar's  Interest 
in  the  land  until  this  last  conveyance  was 
made.  On  the  contrary,  it  affirmatively  ap- 
pears that,  one  of  his  creditors  having  sought 
to  take  advantage  of  Ills  nominal  title  to  the 
land  and  subject  it  to  the  payment  of  his 
debt,  be  showed  to  the  satisfaction  of  the 
covrt  that  he  had  taken  the  title  solely  in 
trust  for  his  mother.  Moreover,  at  the  very 
time  he  was  continuing  his  so-called  benefac- 
tions to  these  members  of  his  family,  he  re- 
ceived and  enjoyed  the  use,  rents,  and  profits 
of  all  the  land,  and  it  is  reasonably  clear 
that,  had  the  son  and  mother  sought  to  exact 
mutual  accountings  the  balance  of  credit 
would  not  have  been  found  in  favor  of  the 
former. 

But  I  do  not  care  to  continue  the  subject 
any  further,  and  now  come  to  the  so-called 
acquiescence  upon  strength  of  which  this 
plaintiff  is  to  be  deprived  of  the  right  to  in- 
herit one-third  of  1,000  acres  of  land  in  favor 
of  her  brother's  daughter,  who  has  already 
admittedly  received  in  her  own  right  another 
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one-tblrd  thereof.  The  claim  thus  sustained 
finds  three  different  expressions  in  the  opin- 
ion. In  the  first  place,  speaking  of  the  deed 
made  by  the  aged  mother  to  her  eon,  It  is 
said  the  deed  was  made  "with  the  full  knowl- 
edge of  the  plaintiff  and  with  her  apparent 
acquiescence."  Again,  referring  to  the  deed 
from  James  wliile  on  his  deathbed  to  his 
dau0iter,  it  Is  said  this  conveyance  was  made 
"with  the  knowledge  of  the  mother,  Margaret 
(mother  of  Mrs.  Curtis),  and  of  the  plaintiff, 
and  with  the  apparent  acquiescence  of  each" ; 
and  finally  it  is  repeated  that,  when  this 
suit  was  begun,  "plaintiff  bad  fully  ratified 
and  acquiesced  In  tlie  conveyance  after  the 
death  of  her  mother,  and-  that  the  same  was 
in  accord  with  her  previous  attitude  from  the 
beginning,  and  the  conveyance  had  her  full 
and  free  approval  as  a  fair  transaction  con- 
tinuously from  the  date  thereof  in  1896  until 
the  beglnnhig  of  the  Curtis  suit  In  1906." 

Now,  an  acquiescence  which-  will  serve  tc 
defeat  the  assertion  of  a  property  right  by  a 
person  to  whom  It  would  otherwise  belong 
exists  only  where  the  person  so  barred  or 
estopped  has  a  right  to  object  to  the  act  or 
thing  in  which  he  is  alleged  to  Iiave  acqui- 
esced. The  land  was  owned  by  platntlB's 
mother,  and  neither  plaintiff  nor  Mrs.  Gray 
(mother  of  Mrs.  Curtis)  had  or  could  have 
had  any  interest  In  the  property  until  the 
mother's  death  in  1903,  when,  as  her  heirs, 
they  each  succeeded  to  a  one-third  Interest 
in  her  property  and  property  rights.  Until 
the  mother's  death  she  could  sell  or  dispose 
of  her  property  as  she  pleased,  and  If  her 
daughters  respected  that  right,  and  offered 
no  objection  to  its  exercise,  there  Is,  I  Insist, 
neither  principle  nor  precedent  for  holding 
them  to  have  thereby  lost  their  rights  which 
vested  in  them  as  heirs  long  after  the  convey- 
ance which  we  decided  to  be  voidable  be- 
cause of  the  constructive  fraud  of  James. 
Now,  what  is  an  acquiescence,  in  the  legal 
sense  of  the  word  as  here  employed?  The 
answer  is  well  put  in  a  leading  Eiingllsh  case, 
as  follows: 

"If  a  person,  having  a  rifht  and  seung  an- 
other person  about  to  commit  or  in  the  course 
of  committting  an  act  infringing  on  that  right, 
stands  by  in  such  manner  as  really  to  induce 
the  person  committing  the  act,  and  who  other- 
wise might  tiave  abstained  from  it,  to  believe 
that  he  assents  to  its  being  committed,  he  can- 
not afterwards  be  heard  to  complain  of  the  act" 
Bnssche  v.  Alt,  8  Ch.  D.  286,  314,  2  D.  R.  C. 
289. 

This,  It  Is  said  In  Leeds  v.  Amherst,  22 
Eng.  Ch.  117,  is  the  proper  sense  of  the  term 
"acquiescence."  Such,  also,  is  the  effect  given 
to  the  rule  by  the  courts  of  this  country.  It 
Is  said  to  be  in  the  nature  of  an  estoppel. 

"It  is  a  release  or  an  abandonment  of  one's 
rights,  if,  having  rights,  he  stands  by  and  sees 
another  dealing  with  his  property,  in  a  man- 
ner inconsistent  with  sucn  ngbts,  and  makes 
no  objection  while  the  act  Is  in  progress." 
Board  v.  Plotner,  149  Ind.  116,  48  N.  E.  635. 
It  exists  where  a  person  "knows  that  he  it 
entitled  to  impeach  a  transaction  or  enforce  a 


right,  and  neglects  to  do  so  for  such  a  length 
of  time  that,  under  the  circumstances  of  the 
case  the  other  party  may  fairly  infer  he  has 
waived  or  abandoned  his  right"  Connell  v. 
CUfford,  39  Olo.  121.  88  Pac.  860.  "It  is  only 
when  such  silence  or  acquiescence  becomes  the 
basis,  or  authority,  on  wliich  another  parts  with 
something  valuable,  or  incurs  a  Uability,  that 
the  doctrine  applies."  Austin  v.  Jones,  148 
Ala.  659,  41  South.  408.1  See,  also,  Scott  t. 
Jackson,  89  Cal.  258,  26  Pac.  898;  Norfolk 
&  W.  R.  Co.  V.  Perdue,  40  W.  Va.  442,  21  S.  E. 
755;  Rinake  v.  Victor  Mfg.  Co.,  58  8.  C.  360, 
36  8.  B.  700;  Hall  v.  Otterson,  52  N.  J.  Eq.  522, 
28  Atl.  907;  1  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
570;  WooclrufE  v.  Mining  Co.  (C.  O.)  18  Fed. 
790. 

In  other  words,  If  a  person  has  no  right  to 
object  to  the  act  of  another  at  the  time  It  Is 
done,  then  clearly  he  cannot  be  held  barred 
or  estopped  by  acquiescence  when  he  at- 
tempts to  enforce  a  subsequently  acquired 
right;  nor  wiU  such  bar  or  estoppel  arise  in 
any  court  unless  the  party  asking  its  pro- 
tection has,  in  reliance  upon  his  silence,  ma- 
terially changed  his  posltian  or  incurred  ex- 
pense or  liability  with  which  he  would  not 
otherwise  be  chargeable.  See  cases  already 
cited.  Now,  In  the  present  case,  as  I  have 
before  said,  when  James  procured  the  con- 
veyance from  his  mother,  neither  the  plain- 
tiff nor  Mrs.  Gray  had  any  Interest  whatever 
In  the  land.  So,  also,  when  he  conveyed  to 
his  daughter,  the  mother  was  still  living, 
and  neither  plaintiff  nor  Mrs.  Gray  bad  ac- 
quired any  right  to  object,  and  th^r  failure 
to  object  was  clearly  no  acquiescence. 

Passing  from  this  to  the  other  argument 
Indulged  in  by  the  majority,  that  while  Mrs. 
Andrews  was  a  competent  witness  In  the 
Curtis  Case  she  is  not  such  In  her  own,  and 
therefore  there  Is  a  material  difference  In  the 
competent  showing  In  support  of  her  own 
claims.  But  her  lncomi)etency,  tf  any,  ex- 
tended DO  further  than  to  the  personal  trans- 
actions between  herself  and  her  mother,  and 
an  examinatiou  of  the  record  shows  that 
scarcely  the  smallest  fraction  of  her  evidence 
of  that  character  has  any  material  bearing 
in  support  of  her  claim  la  this  suit.  It  fur- 
thermore appears  that  on  the  trial  of  the 
Curtis  Case  defendant  did  object  to  the  tes- 
timony of  Mrs.  Andrews  concerning  the  dr- 
cimistances  of  the  conveyance  to  James  be- 
cause of  her  like  interest  with  Mrs.  Curtis, 
and  on  repetition  of  that  objection  In  this 
court  we  expressly  held  that,  eliminating  her 
testimony  from  the  record,  we  still  were 
forced  to  the  same  conclusion  that  the  bur- 
den was  upon  the  defendant  to  offlrmatlvely 
establish  the  good  faith  of  the  transaction 
and  that  this  bad  not  been  done.  It  Is  too 
evident  for  serious,  argument  that  In  all  es- 
sential respects  there  is  absolutely  no  differ- 
ence In  the  cases,  and  yet,  while  saying  the 
controversy,  so  far  as  It  relates  to  the  con- 
structive fraud  of  James  which  was  held  to 


'Reported  In  full  In  tbe  Southern  Reporter:  re- 
ported B(  >  memoruidum  deellloa  wlthoat  oplntoa 
in  148  Ala.  6ie. 
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vitiate  the  deed,  was  closed  by  the  decision 
in  the  first  case,  we  Impliedly  undermine  Us 
authority  and  deny  its  conclusions  by  saying 
tbat  there  Is  much  to  be  said  in  favor  of  the 
concluelon  that  the  transaction  between 
mother  and  son  "was  In  fact  free  from  fraud 
and  assented  to  by  the  mother  finely  and  In- 
telligently." If  a  case  once  "dosed"  by  final 
decision  is  still  to  be  regarded  sufficiently 
open  to  have  its  vitals  extracted,  and  its 
value  as  a  precedent  destroyed,  by  raising 
a  doubt  as  to  the  sufficiency  of  the  evidence 
on  which  It  was  based,  then  ttie  sooner  we 
abandon  the  publication  of  our  Reports  the 
better.  Not  that  a  case  once  decided  becomes 
an  immutable  precedoit,  or  immune  to  criti- 
cism: but  It  Is  to  the  interest  both  of  tb4 
'  public  and  of  the  legal  profession  that  a 
decision  once  made  shall  stand  until  the  time 
comes  when  the  court  Is  ready  to  annotmce  a 
change  of  view,  and  then  it  should  be  square- 
ly overruled. 

In  closing,  1  wish  to  add,  without  refer- 
ence merely  to  its  effect  upon  this  case,  that 
the  effect  given  by  the  majority  to  Code,  { 
4804,  goes  beyond  any  of  the  nnmerons  hold- 
ings which  this  court  lias  announced  upon 
the  competency  of  witnesses.  The  construc- 
tive fraud  which  was  held  sufficient  to  set 
aside  the  deed  from  the  mother  to  James 
was  b^sed  npon  the  relations  existing  be- 
tween them  and  them  alone,  and  the  trans- 
action found  to  be  fraudulent  was  a  trans- 
action between  them  only.  The  plaintiff  was 
In  no  wise  Incompetent  to  testify  as  to  these 
things  In  either  the  Curtis  Case  or  in  this 
case.  She  could  not,  of  course,  over  the  de- 
fendant's objection,  testify  to  the  communi- 
cations between  herself  and  her  mother;  but 
this  part  of  her  story  is  very  fragmentary 
and  inconsequential,  and  Its  exclusion  does 
not  affect  the  sufficiency  of  the  evidence  as 
a  whole.  The  opinion  says,  however,  that — 
"Id  the  Cartis  Case  Jessie  Andrews  was  the 
principal  witness,  and  was  the  only  witnees  to 
the  most  important  facts.  The  aUesed  domi- 
nance of  the  son,  James,  over  the  mother,  and 
the  fiduciary  relation,  were  prpved  by  her  tes- 
timony alone.  This  consisted  largely  of  per- 
■nud  transactionB  and  commonicatianB  between 
her  and  each  of  the  deceased  parties  to  the  con- 
veyance in  question.  •  *  *  Under  the  inhibi- 
tion of  section  4604,  such  evidence  is  not  admis- 
sible in  this  case." 

Surely  this  is  too  broadly  stated,  and  Is  a 
ruling  to  which  I  am  sure  we  shall  not  long 
adhere.  I  take  issue  both  with  the  state- 
ment of  the  record  and  of  the  law  applicable 
thereto. 

Finally,  It  may  fairly  be  said  that  the 
opinion,  though  expressed  with  all  the  per- 
suasiveness and  force  which  are  character- 
istic of  Its  writer,  is  singularly  unconvinc- 
ing to  any  one  who  takes  the  trouble  to 
test  the  accuracy  of  Its  statements  and 
soundness  of  its  conclusion^  by  a  careful  ex- 
amination of  the  entire  case.  When  all  is 
said,  it  is  an  attempt  to  distinguish  the  un- 


dlBtlnguIshable,  and  to  escape  the  inescapa- 
ble and  to  prove  that  two  absolutely  parallel 
lines  will  diverge  If  they  are  only  stifficlently 
prolonged.  To  the  paucity  of  the  material 
which  the  record  affords,  and  not  at  all  to 
any  lack  of  skill  In  their  handling,  is  the 
failure  to  accomplish  that  triumph  in  the 
field  of  law  and  logic  to  be  attributed.  Un- 
der our  former  holding  the  trial  court  could 
not  have  done  otherwise  than  it  did  in  this 
case;  and  In  my  judgment  it  would  have  been 
subject  to  Just  censure  had  it  Ignored  the 
precedent  we  established  for  it 
The  decree  ought  to  be  affirmed. 


COLiLINS  et  aL  t.  IOWA  MFRS.'  INS.  CO. 

(No.  80925.) 

(Supreme  Court  of  Iowa.     Oct  25,  1918.) 

1.  INSITRANCE  ®=»641(2)— AOTIOW  ON  POUCT— 

DKrsNSE  OF  MisKCPBKSENTATioNS— Avoid- 
ance—BIsTOPPEi.  OB  WaIVEB— PliAMNG. 
Plaintiff  in  action  on  fire  policy,  not  having 
replied,  may  not  avoid  the  pleaded  defense  of 
miBrepresentatiens  in  appUcati<m,  by  evidence 
that  defendant's  agent  effecting  the  insurance 
was  truthfully  informed  of  the  facts;  this 
amounting  to  estoppel  or  waiver,  not  available 
unless  pleaded,  and  plaintiff's  denial  by  op- 
eration of  law  being  merely  of  application  con- 
taining misrepresentations. 

2.  BsTOPPBi,     €=>62  —  "Waivbe"     Disiin- 

OTnSHKD. 

While  "waiver"  belongs  to  the  family  of  "es- 
toppel," the  terms  are  distinguishable ;  waiver 
may  be  the  act  of  a  party  relinquishing  a  right, 
and  estoppel  being  based  on  the  conduct  of  a 
party  leading  an  adversary  into  a  disadvantage- 
ous position. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  BSstop- 
pel;   Waiver.] 

3.  Insubancb  9=>258  —  TajtvbvhEUT  Cos- 

CEAUCBNT. 

Insured's  silence  by  itself  is  not  conceal- 
ment, avoiding  a  fire  policy ;  but  the  question  of 
intention  is  involved. 

4.  Inbubance    ®=9669(4)— CowCEAiaiENT— In- 

STBUOTIONS. 

Instruction  defining  concealment,   given   in 
action  on  fire  policy,  and  one  which  defendant 
claims  shonld  have  been  given,  held  not  substan- 
tially different 
6.  Instjbanci:  ^ssSOO  —  Pra«  InsirBAiircB  — 

MlSBEPBESENTATIONa   —    SUBSEQUlCnT    COR- 
BKCnON. 

Misrepresentation  by  husband,  when  effect- 
ing Insurance  on  wife's  property,  that  he  was 
the  owner,  makes  policy  merely  voidable;  and 
it  becomes  valid,  insuring  property  of  true 
owner,  when  thereafter  insurer  is  informed  of 
true  ownership,  and  takes  no  steps  to  cancel 
policy. 

6.  1n8TJBa:jce    9=3282(6)  —  Sous    OwiTERsnrp 
— Mobtgage  on  Insukkd  Pbopkety. 

Within  law  of  fire  insurance,  one  does  not 
cease  to  be  sole  owner  of  property  because  of 
mortgage  thereon. 

7.  Insxtbance  i3=283(3)— Fibb  Iksxtbance  — 
Incumbrance  bt  Insubed. 

Mortgage  on  property  when  bought  by  in- 
sured is  not  incumbrance  created  by  vcduntary 
act  of  insured,  or  within  his  control,  which 
by  provision  of  fire  policy  will  avoid  it 
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8.  Insurance  e=»328(0)  —  Fikb  Pouot  — 
Change  in  Intebest,  Tttm!,  P6ssebsion, 
OB  Use. 

Change  in  interest,  title,  possession,  or  use 
of  subject  of  insurance,  aToiding  fire  policy, 
is  not  effected  by  mortgage,  judgment  of  fore- 
closure, or  sherifTs  sale ;  sheriff's  deed  not  hav- 
ing issued. 

9.  Insubanck  «=3336(3)— FiKi!  PoucT— Pbo- 
cuBiNo    Additional    Insubancb  —  "In- 

BUBED." 

"Insured,"  owner  of  property,  procures  no 
additional  insurance,  which  makes  policy  void, 
because  of  another  procuring  insurance  to  pro- 
tect its  interest  as  buyer  at  sherilE's  sale  under 
mortgage  foreclosure. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Insured.] 

10.  TwAi,  «!»256(12)— Instbdctions— Necbs- 
BiTT  OF  Kequest. 

Insurer,  in  action  on  fire  policy  procured  by 
property  owner,  having  made  no  request,  there 
was  no  error  in  faibng  to  charge  that  jury 
should  deduct  insurance  procured  by  buyer  at 
sheriff's  sale  under  mortgage  foreclosure. 

11.  Tbial  ^=>252(14)— Instbuctions— Appli- 
cabilitt  to  bvidencb. 

Failure  to  charge,  in  action  on  fire  policy 
procured  by  property  owner,  that  jury  shonld 
deduct  insurance  procured  by  purchaser  at  sher- 
iff's sale  under  mortgage  foreclosure,  was  not 
«rror ;  there  being  no  evidence  that  it  had  col- 
lected, or  could  collect,  any  insurance. 

12.  Tbial  «=»251{6)— Instbuotions  —  Appli- 
cability TO  Pleadings. 

Insurer,  in  action  on  fire  policy  procured  by 
owner,  having  merely  prayed  that  It  be  re- 
lllBved  from  paying  anything  because  policy  had 
been  forfeited,  there  was  no  error  in  failing 
to  charge  that  jury  should  deduct  insurance  pro- 
cured by  buyer  at  sheriff's  sale  under  mortgage 
foreclosure. 

Appeal  from  District  Court,  Woodbury 
County;  W.  G.  Sears,  Judge. 

The  plaintiffs  had  a  verdict  on  a  policy 
of  Insurance  Issued  by  the  defendant,  and 
defendant  appeals.    Reversed  and  remanded. 

J.  T.  Sullivan,  of  Waterloo,  and  Henderson 
&  Frlbonrg,  of  Sioux  City,  for  appellant. 
D.  H.  Sullivan,  Alfred  Plzey,  and  McCormlck 
&  McCormlck,  all  of  Sioux  City,  for  appel- 
lees. 


SALINGER,  J.  [1,  XI  I.  One  defense  Is 
that  In  certain  material  matters  the  appli- 
cation for  Insurance  states  misrepresenta- 
tions. The  plaintiffs  were  allowed  to  show 
In  the  examination  in  chief  of  Mr.  Collins 
that  the  agent  of  the  defendant  who  effect- 
ed the  Insurance  was  truthfully  Informed  by 
Collins  concerning  said  material  facts  con- 
nected with  the  situation  of  the  Insured 
property,  and  this  was  permitted  over  objec- 
tion by  defendant,  which  included  that  said 
testimony  bad  no  tendency  to  prove  "any 
issue  In  this  case."  It  is  now  urged  upon 
us  that,  since  the  defendant  pleaded  the  al- 
leged misrepresentations  In  its  answer,  the 
testimony  of  Collins  was  pure  matter  In 
avoidance,  and  should  not  have  been  receiv- 
ed over  the  objection  made,  since  no  plead- 
ing put  said  allegations  of  the  answer  In  Is- 


sue.   It  Is  the  position  of  the  appellees  that 
no  reply  was  necessary  because: 

"Appellant's  affirmative  defense  of  fraud  was 
denied  by  operation  of  law,  and  there  was  no 
need  to  plead  estoppel  or  waiver,  since  every- 
thing necessary  to  plaintiff's  case  was  already 
in  the  policy  itself,  or  in  defendant's  answer." 

A  quite  extended  independent  Investiga- 
tion discloses  that,  strange  as  It  may  be, 
there  Is  vei7  little  express  authority  upon 
the  precise  point  In  many  cases  the  recep- 
tion of  such  testimony  as  this  has  been  per- 
mitted, but  It  was  done  either  where  the 
pleadings  asserted  an  estoppel  because  the 
agent  of  the  defendant  was  at  fault  in  filling 
out  the  application  contrary  to  the  informa- 
tion received  by  him  (Stoae  v.  Insurance  Co., 
68  Iowa,  737,  28  N.  W,  47,  56  Am.  Rep.  870 ; 
Jamison  v.  Insurance  Co.,  85  Iowa,  229,  52  < 
N.  W.  185 ;  Carey  v.  Insurance  Co.,  97  Iowa, 
619,  66  N.  W.  920;  SchaeSer  v.  Insurance 
Co.,  113  Iowa,  654,  85  N.  W.  985;  Pamo  v. 
Insurance  Co.,  114  Iowa,  132,.  86  N.  W.  210; 
Rogers  v.  Insurance  Co.,  121  Ind.  570,  23  N. 
B.  498 — in  the  last  two  the  issue  was  made 
by  reply),  or  it  has  been  received  in  the  ab- 
sence of  such  plea,  but  the  absence  thereof 
was  not  considered  (see  Donnelly  v.  Insur- 
ance Co.,  70  Iowa,  693,  28  N.  W.  607;  Key 
V.  Insurance  Co.,  77  Iowa,  174,  41  N.  W.  614 ; 
Reynolds  v.  Insurance  Co.,  80  Ia>wa,  563,  46 
N.  W.  659;  McComb  v.  Insurance  Co.,  83 
Iowa,  247,  48  N.  W.  1038;  Boetcher  v.  In- 
surance Co.,  47  Iowa,  255 ;  Hlngston  T.  In- 
surance Co.,  42  iowa,  46;  Lamb  v.  Insur- 
ance Co.,  70  Iowa,  238,  30  N.  W.  497).  While 
none  of  the  foregoing  decisions  are  authority 
on  whether  such  testimony  may  or  may  not 
be  received.  In  the  absence  of  a  pleading 
raising  the  conduct  of  the  agent  as  an  estop- 
pel, they  strongly  Indicate  that  It  Is  on  estop- 
pel, and  Kausel  t.  Insurance  Co.,  31  Minn. 
17,  16  N.  W.  430,  47  Am.  Rep.  776  (citing 
May,  Insurance,  i  143,  and  Insurance  Co. 
V.  Wilkinson,  13  Wall.  222,  20  L.  Ed.  617). 
Fltchner  v.  Insurance  Co.,  103  Iowa,  276,  72 
N.  W.  630,  and  Jordan  v.  Insurance  Co.,  04 
Iowa,  218,  19  N.  W.  917,  expressly  hold  that 
such  defmse  IS  an  estoppel,  and  In  the  last- 
named  case  all  of  the  aforesaid  cases,  not 
directly  so  holding  perhaps,  are  said  to  hold 
that  the  act  of  the  agent  creates  an  estoppel 
to  deny  the  validity  of  the  policy,  and  that 
his  knowledge  of  the  truth  constituted  a 
waiver.  If  that  be  so.  It  Is  self-evident  that 
on  proper  objection  made  the  testimony  Is 
not  receivable  without  apt  plea,  and  so  to 
hold  but  reaffirms  the  elementary  rule  that 
an  estoppel  must  be  pleaded.  Moreover,  It 
would  seem  that  where  the  application  aa 
written  contains  a  material  misrepresenta- 
tion, and  that  is  made  a  defense  by  answer, 
an  attempt  to  meet  this  by  proof  that  the 
agent  of  the  defendant  was  solely  to  blame 
for  the  existence  of  the  misrepresentation 
constitutes  a  defense  In  the  nature  of  spe- 
cial  defense  or  confession  and  avoidance. 
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such  as  the  statute  demands  a  special  plea 
for. 

Bartholomew  ▼.  Insurance  Co.,  28  Iowa, 
.507,  96  Am.  Dec.  65,  seems  to  be  the  only 
case  that  appears  to  be, dealing  rrlth  the 
exact  question  before  us.  It  la  therein  held 
that  meeting  the  defense  of  misrepresenta- 
tion In  the  application  by  showing  that  the 
agent  was  Informed  of  the  truth  Is  an  avoid- 
ance by  plaintiff  "by  way  of  estoppel,  consist- 
ing of  the  acts  of  the  company  and  Its 
agents,"  and  Rowley  v.  Insurance  Co.,  : 
N.  Y.  550,  Is  dted.  The  main  case  continues 
that  the  defendant  must  set  up  the  mlsrepre- 
eentatlon  and  prove  It,  and  that  thereupon 
the  statute  allows  the  plaintiff  to  meet  such 
defense  by  "denial  or  avoidance  as  the  case 
may  require."  In  the  case  at  bar  the  denial 
by  operation  of  law  upon  which  appellees 
rely  merely  denies  that  the  application  conr 
tains  anything  that  Is  not  true.  It  stands 
admitted  that  it  did.  If  this  Is  to  be  met. 
It  most  be  by  avoidance,  and  no  avoidance 
is  pleaded.  We  are  unable  to  agree  with 
the  contention  of  the  appellee  that  19  Oyc. 
923,  and  40  Oyc.  254,  dispense  with  the 
necessity  for  such  pleading.  The  utmost 
that  this  authority  declares  to  that  such 
estoppel  may  be  pleaded  by  the  plaintiff 
in  the  first  instance,  and  It  is  further  said 
the  plaintiff  cannot  either  generally  or  ape- 
dfically  allege  performance  of  the  conditions 
of  the  contract  and  support  that  allegation 
by  such  proof  as  this,  unless  be  at  least  al- 
leges waiver  in  rei^y  to  defendant's  aver- 
ments of  nonperformance,  and  all  we  caa  find 
that  can  be  strained  into  even  leaning  to 
the  theory  of  the  appellee  to  the  further 
statement  that.  If  facts  are  alleged  as  con- 
stituting a  substantial  performance,  this  al- 
legation may  be  proved,  though  the  proof 
may  In  some  aspects  Involve  waiver.  It  is 
true  Cyc.  further  points  out  that  the  doc- 
trine of  waiver  In  Insurance  law  was  Intro- 
duced for  the  purpose  of  defeating  forfeiture. 
But  we  cannot  see  how  that  purpose  changes 
the  rules  of  pleading,  even  assuming  that 
waiver  and  estoppel  are  the  same  thing. 
That  the  plaintiff  may  use  a  waiver  to  avoid 
a  forfeiture  does  not  prove  he  riiay  do  so 
without  pleading  waiver.  Moreover,  while 
waiver  belongs  to  the  family  of  estoppel,  and 
the  doctrine  of  estoppel  lies  at  the  founda- 
tion of  the  law  of  waiver,  they  are  neverthe- 
less distinguishable  terms,  though  the  dis- 
tinction Is  sometimes  difficult.  But  a  brief 
statement  of  the  essential  dlstlnctloti  Is  that 
waiver  may  be  the  act  of  one  party  relln- 
(tnlsblng  some  right  of  his,  while  estoppel 
Is  based  on  the  conduct  of  the  other  party 
which  has  led  his  adversary  Into  a  disad- 
vantageous position,  which  he  would  not  have 
occupied,  had  It  not  been  for  such  conduct. 
40  Cyc.  256.  This  testimony  should  not  have 
been  received  in  the  state  of  the  pleadings. 

II.  Instractloii  5  Is  attacked  because  It  told 
tlie  SuTj  that,  If  a  full  and  fair  statement  of 


the  truth  was  made  to  the  agent,  there  was 
no  concealment  or  misrepresentation,  and 
that  this  was  error,  -because  there  was  no 
evidence  to  support  It  nor  pleadings  that  au- 
thorized it  There  was  evidence.  We  have 
already  held  it  was  erroneously  received. 
But  the  reversible  error  is  receiving  the  tes- 
timony. With  it  In,  the  reversal  must  be 
for  Its  reception,  and  not  on  the  ground  that 
such  evidence  did  not  exist,  and  therefore 
the  instruction  had  no  evidence  In  Its  sup- 
port; and  the  error  in  Instructing,  as  was 
done  in  the  state  of  the  pleading,  is  the  same 
error  that  we  have  already  dealt  with  in 
passing  ucion  the  reception  of  what  Collins 
said  to  the  agent. 

III.  It  Is  complained  of  instruction  5  that, 
while  the  court  did  tell  the  Jury  that  on 
proof  by  the  defendant  of  a  material  con- 
cealment oir  misrepresentation  the  policy 
would  be  avoided,  there  was  a  failure  to  In- 
struct the  Jury  as  to  what  was  a  material 
concealment  or  mlsrepreeeotation.  An  in- 
spection of  the  instruction  in  question  shows 
that  the  Jury  was  told  what  would  be  .such 
concealment  or  misrepresentation,  for  it  is 
told  that  if  the  plalntiflls  concealed  from 
the  agent  that  the  premises  were  mortgaged 
to  the  lumber  company,  or  that  a  Judgment 
and  decree  of  foreclosure  was  bad  upon  the 
mortgage,  or  that  the  lumber  company  bad 
procured  a  policy  of  $1,000,  these  would  cm- 
stitute  a  material  concealment  or  misrepre- 
sentation. 

[3]  IV.  Instruction  6  is  farther  complained 
of  for  submitting  to  the  Jury  whether  defend- 
ant had  proved  by  a  preponderance  that  the 
premises  were  mortgaged,  whether  there  was 
a  foreclosure,  and  whether  additional  Insur- 
ance was  taken.  It  is  undisputed  that  such 
mortgage  and  foreclosure  existed,  and  that 
such  Insurance  was  taken,  and  If  their  ex- 
istence was  left  to  the  Jury  the  point  would 
be  well  taken.  But  the  instruction  does  not 
80  charge.  What  it  submits  to  the  Jury  is, 
not  whether  these  things  existed,  but  whether 
Collins  concealed  their  existence  from  the 
agent.  The  real  contention  on  this  head  Is 
that  whether  or  not  there  was  such  conceal- 
ment was  a  law  question,  and  should  not 
have  been  submitted  to  the  Jury.  This  ar- 
gument Is  based  on  the  claim  that  as  matter 
of  law  it  was  a  concealment  if  Collins  did 
not  advise  the  agent  of  the  existence  of  the 
mortgage,  the  foreclosure,  and  the  taking  of 
the  additional  Insurance.  The  claim  is  not 
tenable.  The  answer  charges  a  fraudulent 
concealment.  Under  the  rule  contended  for 
a  fraudulent  concealment  would  be  establish- 
ed by  failure  to  state  what  was  not  known. 
We  hold  that  the  mere  fact  that  these  things 
were  not  stated  would  be  no  evidence  of  con- 
cealment The  question  is  not  what  Gollius 
stated,  or  failed  to  state,  but  what  he  con- 
cealed, and  whether  mere  silence  is  the  con- 
cealment with  which  the  law  of  Insurance 
avoids  policies.    We  are  Inclined  to  '* 
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ion  that  It  is  not  that  Silence  ia  not  of 
itself  coQcealmenL  Runlcle  v.  Hartford  Ins. 
Ca,  90  Iowa,  414,  68  N.  W.  712;  Barrett  v. 
Lewlston,  B.  &  B.  St  By.  Co..  110  Me.  24, 
85  Atl.  306;  Connecticut  Fire  Ins.  Co.  t. 
Milling  Co.,  50  Colo.  424,  110  Pac.  154,  Ann. 
Cas.  1912C,  507.  It  was  said  In  Bunlde  v. 
Insurance  Co.,  99  Iowa,  414,  68  N.  W.  712, 
"There  must  l>e  a  wiUful  Intent  to  defraud, 
and  not  a  mere  mistake  or  oversiglit;"  and 
in  Connecticut  Co.  v.  Milling  Co.,  50  Colo. 
424,  116  Pac.  154,  Ann.  Cas.  19120,  597,  that 
"concealment  Is  the  designed  and  intentional 
witUiolding  of  any  fact,  material  to  the  risk 
which  the  assured  in  honesty  and  good  faith 
ought  to  communicate,  *  •  •  so  tliat  a 
concealment  involves,  not  only  the  materiality 
of  the  fact  withheld  and  which  ought  to  have 
been  communicated,  but  also  the  design  and 
intention  of  the  Insured  in  withholding  it." 
And  "it  was  not  for  tlie  court  to  say,  as  a 
matter  of  law,  •  •  •  that  the  Insured 
had  intentionaUy  and  fraudulently  withheld 
them." 

It  is  true  there  is  testimony  that  long  after 
the  Insurance  had  l>een  efFected  there  was  an 
admission  by  plalntifl  Collins,  and  possibly 
his  wife,  that  there  was  no  mortgage  such  as 
the  one  held  by  the  Bradford  Lumber  Com- 
pany. But  raonlfestly  that  gives  no  support 
to  the  claim  that  the  existence  of  the  luiAber 
company  mortgage  was  fraudulently  conceal- 
ed at  the  earlier  time  when  the  insurance 
was  effected.  Nor  do  we  deem  it  material 
tliat  shortly  after  the  Insurance  was  effected 
the  husband  requested  issuance  of  a  loss 
payable  clause  to  the  Northwestern  National 
Bank  of  Sioux  City,  on  statement  that  its 
mortgage  was  $100,  and  no  more,  and  that 
mortgage  clause  was  accordingly  made  to 
said  bank.  This  fact,  too,  does  not  prove  an 
int^tlonal  concealment  of  the  existence  of 
a  mortgage  to  the  lumber  company. 

For  reasons  already  stated  we  attach  no 
importance  to  the  testimony  of  Collins  that 
while  both  he  and  the  agent  of  the  defend- 
ant were  drunk,  and  almost  so  drunk  as  not 
to  know  what  they  were  doing,  Collins,  In 
effect,  told  the  agent  that  there  was  a  mort- 
gage to  the  lumber  company  and  that  he 
wanted  the  policy  fixed  accordingly.  While 
the  existence  of  the  mortgages,  and  of  the 
foreclosure,  and  of  the  taking  of  additional 
Insurance  may  in  a  proper  case  avoid  a 
policy,  this  does  not  establish  it  was  error 
to  submit  to  this  Jury  whether  th»  existence 
and  doing  of  these  things  had  been  fraudu- 
lently concealed. 

[4]  V.  Instruction  5Vi  defines  "conceal"  or 
"concealment"  to  mean  the  intentional  wlth- 
Iiolding  of  any  fact  material  to  the  risk 
which  the  assured  in  honesty  and  good  faith 
ought  to  comniunlcate.  It  is  excepted  to  on 
th'e  ground  that  it  was  misleading,  because 
the  facts  were  not  In  dispute,  and  that 
therefore  the  question  of  whether  there  bad 


been  a  concealment  was  one  of  law  fen:  the 
court,  and  should  not  have  been  submitted 
to  the  jury  at  all.  It  is  further  urged  against 
the  Instruction  that  It  is  an  improper  defini- 
tion, and  that  the  Jury,  assuming  the  ques- 
tion was  fmr  theni,  sliould  instead  hare  been 
t(dd  that  concealment  was  the  suppression 
of  any  material  fact  within  the  knowledge 
of  the  plaintiff  that  defendant  was  not  pre- 
sumed to  know  and  bad  no  means  of  iuiow- 
ing.  We  can  see  no  substantial  difference 
i>etwe«i  an  instruction  that  concealment 
means  the  intentional  withholding  of  any 
fact  material  to  the  risk,  which  the  assured 
in  honesty  and  good  faith  ought  to  commu- 
nicate, and  one  that  concealment  means  the 
suppression  of  some  fact  within  the  luiowl- 
edge  of  plaintiff  which  defendant  is  not  pre- 
sumed to  know  and  had  no  means  o£  know- 
ing. If  anything,  the  Instruction  given  was 
more  favorable  t»  the  defendant  than  the 
one  it  says  staonld  have  been  substituted. 

[I,  I]  VL  Defendant,  asked  directed  ver- 
dict because,  inter  alia,  neitlier  of  tbe  plain- 
tiffs was  the  absolute  and  unquaUfled  owner 
of  the  insured  property.  We  have  no  occa- 
sion to  pass  upon  the  question  whether,  when 
P.  F.  Collins,  the  husband,  effected  tiie  in- 
surance with  statement  that  he  was  the  own- 
er of  tbe  insured  prop^ty.  he  had  or  had 
not  an  insurable  interest,  because  part  of 
the  property  insured  is  a  homestead.  We 
may  grant  for  the  sake  of  argument  that  he 
had  no  such  interest  But  shortly  after  the 
Insurance  was  effected  lie  notified  the  defend- 
ant that  the  property  insured  was  that  of 
Delia  CoUlna— and  this  Is  tbe  fact  It  is  th« 
posidiMi  of  ai^ellant  that  if  P.  F.  Collins 
was  not  the  owner  of  the  property  when  he 
effected  insurance  upon  it  and  falsely  repre- 
sented that  he  was,  this  made  the  policy 
issued  literally  void,  and  that  being  thus 
void  nothing  could  validate  It  We  hold  that 
the  alleged  representation  of  ownership  did 
not  make  the  policy  void,  but  voidable,  and 
that  when  thereafter  the  Insurer  was  Inform- 
ed of  the  true  owner,  and  took  no  steps  to 
cancel  the  policy.  It  became  a  valid  policy 
Insuring  the  property  of  the  true  owner.  We 
shall  soon  come  to  deal  with  tbe  fact  that 
when  the  Insurance  was  effected  a  mortgage 
lien  upon  the  insured  property  had  been 
foreclosed  and  said  property  sold  by  sheriff's 
sale.  Whatever  the  effect  of  that  may  be, 
it  did  not  change  that  Delia  Is  the  sole  own- 
er of  the  property.  Greenlee  v.  Insurance 
Co.,  102.  Iowa,  427.  71  N.  W.  534,  63  Am.  St 
Rep.  455 ;   19  Cyc.  694. 

[7]  VII.  The  policy  Is  to  be  void  if  the  sub- 
ject of  insurance  or  a  part  thereof  be  or  be- 
come incumbered  by  lien,  mortgage,  or  other- 
wise, created  by  voluntary  act  of  the  Insured 
or  wltbln  his  controL  But  all  incumbrance 
was  made  by  those  of  whom  plt^ntifl  pur- 
chased, and  before  such  purchase.  Hence  it 
was  not  created  by  appellees,  nor  could  they 
control  its  creating. 
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r»]  VIII.  The  policy  la  to  be  void  If  any 
<diange  other  than  by  death  of  the  Insured, 
whether  by  legal  proceedings,  Judgment,  vol- 
untary act  of  the  insured,  or  otherwise,  take 
place  In  the  interest,  tttle,  possession,  or 
use  of  the  subject  of  insurance,  if  such 
change  in  the  possession  or  use  makes  the 
risk  more  hazardous.  Now,  it  is  true  it  Is 
proved  that  the  foreclosure  and  sherllTB  sale 
of  part  of  the  Insured  property  made  the 
risk  more  hazardous,  and  It  Is  the  law  of 
the  case  that  the  Insurance  Is  not  separable, 
and  if  the  policy  is  void  as  to  part  it  is  as 
to  alL  But  the  difficulty  Is  that,  though  the 
hazard  was  Increased  by  "legal  proceeding," 
those  proceedings  worked  no  change  in  either 
"the  interest,  title,  possession,  or  use  of  the 
subject  of  Insurance."  Neither  of  these  was 
affected  by  mortgage.  Judgment  of  foreclo- 
sare,  or  sherlfFs  sale.  They  could  not  be 
affected  until  sheriff's  deed  issued,  and  de- 
fendant makes  no  claim  based  upon  such 
Issisance  If  there  was  one.  Indeed,  it  al- 
leges no  more  than  that  "the  equity  of  re- 
demption had  almost  expired." 

[S]  IX  The  policy  is  to  be  void  if  the  In- 
sured now  has  or  thereafter  procures  any 
other  cofltract  of  Insurance,  valid  or  invalid. 
The  'Insured"  procured  no  additional  insur- 
ance. It  was  done  by  the  Bradford  Lumber 
Company,  to  protect  Its  interest  as  buyer  at 
the  sheriff's  sale  of  the  property.  In  School 
district  V.  Insurance  Co.,  113  Iowa,  65,  84 
X.  W.  956,  it  was  the  insured  who  procured 
the  additional  insurance. 

[18-12]  It  Is  Insisted  that  the  court  erred 
In  falling  to  charge  the  Jury  that,  if  they 
found  for  plaintiff,  they  should  deduct  the 
insurance  procured  by  the  Lumber  Company. 
To  this  there  are  several  conclusive  answers: 
(1)  No  such  Instruction  was  asked.  (2)  Ther^ 
is  no  evidence  that  the  Lumber  Company  col- 
lected any  insurance,  or  could.  (^  No  such 
relief  is  prayed ;  the  only  prayer  being  that 
defendant  should  be  relieved  from  paying 
anything  because  the  policy  had  been  for- 
fdted. 

For  the  error  pointed  out  in  the  first  para- 
graph of  this  opinion,  the  cause  must  be 
reversed  and  remanded. 

PKESTON,  O.  J.,  and  LADD  and  EVANS, 
33.,  concur. 

iSILLBR  et  al.  v.  PAULSON.    (No.  30692.)* 

(Supreme  Court  of  Iowa.     Oct.  25,  1918.) 

1.  BviMKCB     €s»eT(2>— PBEauuPTiowa-CoN- 

TINDARCE  OF  iNBANnT. 

In  action  to  have  guardian  appointed  for 
property  of  person  of  alleged  unsoand  mind,  evi- 
dence of  incompetency  in  the  past  is  material  as 
prima  facie  evidence  of  the  need  of  a  guardian  at 
time  of  trial;  the  presumption  of  continuity  es- 
tablishing prima  facie  necessity  of  guardian,  if 
■neb  necessity  Is  shown  to  have  existed  in  the 
paBt. 


2.  Evidence  «=»132— Past  iHeANrrr— Admis- 

BIBIUTr. 

In  proceedings  to  have  gnardian  appoints 
for  property  «t  pwson  of  alleged  unsound  mind, 
since  tJie  mental  condition  of  sncb  person  at  the 
time  of  the  trial  Is  controlling.  If  at  such  time 
she  was  in  sound  mind,  evidence  of  insanity  in 
the  past  wonld  be  immaterial. 
8.  iNSAtra  Persoitb  «s»67  —  Couvbtancbb  — 

AVOIDAKCE. 

A  grantor  may  avoid  the  deed  upon  recover- 
ing sanity  ty  showing  mental  incompetency  at 
time  of  Its  execution. 

4.  evidenck  e=»671(2|)— bxpibt  e\'idenc1«  — 
Wbight.  , 

On  proceeding  to  have  guardian  appomted 
for  property  of  person  of  alleged  unsound  mind, 
expert  testimony  that,  because  the  husband  of 
such  person  had  shown  discrimination  between 
sons  and  daughters,  the  wife  who  carried  this 
out  was  of  unsound  mind,  and  that  people  who 
discriminate  between  children  are  of  unsound 
mind,  heJd  absurd. 

5.  INSAN]!  Pebbons  «=»27— IwQtnsrrioNB-RB. 

On  appeal  from  verdiet  finding  insanity,  in 
proceeding  to  have  guardian  appointed  for  the 
property  of  such  person,  the  Supreme  Courtmay 
interfere  with  verdict,  because  of  insufficiency 
of  evidence,  although  Jury  saw  the  alleged  incom- 
petent and  heard  her  testify,  tlioagh  in  such 
case  it  will  take  stronger  showing  to  set  aside 
verdict.  •  | 

6.  Insane  Pebsons  ^=>2— Inquisitionb— Spif- 
nciEKCT  OP  Evidence. 

In  proceeding  to  have  gnardian  appointed 
for  proiierl7  of  person  of  alleged  incompetent, 
evidence  held  insufficient  to  8U]jport  verdict  that 
such  person  was  of  unsound  mmd. 

Appeal  from  District  Court,  Harrison  Coun- 
ty; A.  B.  Thornell,  Judge. 

The  appellees  are  the  daughters  of  the 
appellant  They  succeeded  below  In  having 
their  mother  found  to  be  of  unsound  mind.  • 
A  motion  attacking  the  verdict  was  denied. 
A  guardian  of  the  property  of  Mrs.  Paulson 
has  been  appointed  and  has  qualified.  Mrs. 
Paulson  appeals.     Reversed  and  remanded. 

Turner  &  GuUIson,  of  Avoca,  for  appellant. 
Boadifer  &  Roadifer  and  H.  Ia  Robertson, 
all  of  Logan,  for  appeUees. 

SALINGER,  J.  tl]  I.  For  testimony  which 
discloses  the  conduct  and  mental  con- 
dition of  the  appellant  in  the  past  we  will 
assume  that,  unless  It  has  been  overwhelm- 
ingly met,  It  Is  sutBdent  to  sustain  the  ver- 
dict. This  concession  pro  arguendo  makes 
it  needless  to  particularize,  even  if  It  were 
practicable.  But  to  illustrate  what  ultlmatei 
effect  said  testimony  of  the  past  condition 
and  conduct  should  have  on  this  trial  we 
point  out  one  item  which  appellees  will  con- 
cede Is  as  much  of  an  aid,  to  their  case  as 
anything  that  was  adduced  on  their  behalf. 
The  item  in  question  is  evidence  that  appel- 
lant conveyed  lai^e  tracts  of  land,  perhaps  all 
the  land  she  had,  to  her  two  sons  at  much  less 
than  Its  value,  and  offered  a  comparatively 
trifling  provision  for  the  daughters,  and, 
upon  the  rejection  of  tliis  offer,  gave  these 
daughters  little  if  anything.  We  understand 
it  to  be  claimed,  and  will  assume  it  to  lie 
the  fact,  that  this  transfer  left  appellant 


C=3Fot  other  cases  tea  came  topic  and  KBV -NUMBER  In  all  Key-Numbered  Dlgeats  and  Indexea 
•  Rehearing  denied  January  20,  1919. 
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■with  much  less  of  a  provision  for  her  main- 
tenance than  she  might  and  should  have  had. 
What  Is  the  effect  of  all  this,  and  of  other 
testimony  bearing  on  past  conduct?  Assume, 
for  the  sake  of  argument,  that  this  transfer 
proves  that  at  the  time  It  was  made  it  vrsa 
proper  to  appoint  a  guardian  for  the  property 
of  the  appellant;  that  being  assumed,  the 
presumption  of  continuity  establishes  prima 
facie  that  at  the  time  of  the  trial,  the  time 
to  which  the  statute  confines  the  inquiry, 
she  still  needed  such  g^nardian.  But  at  no 
time  wag  the  validity  of  these  transfers  for 
trial,  and  the  mental  condition  when  the 
deeds  were  made  is  material  only  as  prima 
facie  evidence  that  a  guardian  for  her  prop- 
erty was  needed  at  the  time  of  the  triaL 

[2,  S]  The  ultimate  inquiry  remains  wheth- 
er the  allegation  that  defendant  is  a  person 
of  unsound  mind  had  been  "satisfactorily 
proved  upon  the  trial."  Code,  §  3219.  Since 
the  mental  condition  at  the  time  of  the  trial 
Is  controlling,  were  it  conceded  that  at  that 
time  the  defendant  was  of  sound  mind  and 
capable  of  protecting  her  property  rights,  it 
would  become  utterly  Immaterial  if  it  were 
further  conceded  that  at  some  time  in  the 
past  thfe  defendant  had  made  a  transfer  of 
her  property  in  such  manner  as  to  show  that 
at  that  time  she  was  not  capable  of  protect- 
ing her  property  rights.  If  fully  recovered 
at  the  time  of  the  trial,  the  making  of  such 
improvident  deed  In  the  past  would  not  justi- 
fy the  appointment  of  a  guardian  for  her, 
and  her  past  mental  incapacity  would  afford 
no  remedy,  except  that  she  herself  might, 
after  having  recovered,  make  successful  at- 
tack upon  such  deeds  by  proving  her  past 
mental  incapacity.  Therefore  it  all  resolves 
itself  Into  an  inquiry  whether  it  was  so 
Strongly  proved  on  the  trial  that  defendant 
then  had  average  mental  capacity  to  protect 
her  property  rights,  though  she  did  not  have 
It  in  the  past,  as  that  a  motion  for  new 
trial,  asserting  failure  to  make  satisfactory 
proof  of  incompetency,  siiould  have  been  sus- 
tained. On  the  one  side  we  have  testimony 
that  tends  to  sho>w  lack  of  average  mental 
capacity.  There  is  testimony  on  the  other 
hand  disputing  the  flrst  This  conflict  we 
shall  not  attempt  to  settle.  We  shall  first 
consider  some  matters  which  on  final  analysis 
exhibit  no  conflict 

[4]  I.  (a).  Before  going  into  this  it  is  not 
amiss  to  point  out  that,  a^  Is  not  unusual  in 
such  contests,  natural  affection  seems  to  be 
supplanted  by  a  malicious  desire  to  exag- 
gerate and  colon  For  Illustration,  through- 
out the  testimony  of  all  of  the  daughters 
and  their  husbands  runs  an  utterly  unjusti- 
fied assertion  that  the  old  mother  was  filthy 
in  habit  and  unnaturally  indifferent  to  at 
least  the  physical  well-being  of  her  little 
ishildren.  The  "expert"  testimony  runs  true 
to  form.  It  bases  an  edict  of  insanity  upon 
assumed  things  that  have  in  reason  no  re- 
lation whatever  to  establishing  lack  of  men- 
tal balance.     It  is  the  kind  of  testimony 


which,  in  type,  gives  an  opinion  that  death 
ensued  from  a  bullet  wound  because  the  de- 
ceased at  one  time  raised  Holsteln  cattle. 
The  testimony  given  Is  not  much  less  ab- 
surd. Dr.  Kennedy  testified  on  cross-exami- 
nation that,  on  the  assumption  that  the  fa- 
ther had  shown  a  discrimination  between  the 
children,  the  fact  that  the  mother  carried 
this  out  shows  sbe  is  of  unsound  mind,  and 
that  the  witness  had  always  thought  people 
who  discriminated  between  children  were 
of  unsound  mind.  With  this  digression  out 
of  the  way,  we  turn  to  some  of  the  matters 
concerning  which,  as  said,  there  was  no 
substantial,  if  any,  conflict,  and  which  upon 
analysis  disprove  rather  than  prove  the  case 
of-  the  plalntlffa 

An  argument  of  lack  of  business  capacity 
is  builded  up  on  the  purchase  of  a  house  In 
Persia.  It  appears  that  the  initial  negotia- 
tions were  not  made  by  the  defendant,  but 
one  of  her  sons,  and  there  is  a  claim  that 
she  forbore  at  all  tiroes  to  make  such  ex- 
amination and  inquiry  as  an  ordinarily  pru- 
dent person  would  make  before  purcha^ng. 
It  is  a  sufBclent  answer  that  it  fairly  ap- 
pears the  house  was  In  good  condition,  that 
before  finally  closing  she  did  make,  reasona- 
ble investigation,  and  that  whatsoever  part 
her  son  Henry  took  In  the  matter  was  at 
her  instance.  It  appears  without  dispute 
she  asked  the  seller  what  shape  It  was  in. 
and  he  told  her  It  was  In  good  shape.  It 
all  sums  up  merely  to  the  claim  that  the  son 
talked  to  the  seller  flrst,  and  wrote  out  the 
check  in  payment,  at  which  time,  however. 
the  defendant*  WM  present;  that  the  buyer 
talked  with  her  when  she  was  alone,  and 
asked  her  if  she  did  not  want  to  go  up  and 
look  at  the  property,  and  she  answered  she 
would  be  up  there  some  time  to  see  it.  He 
admits  he  had  a  talk  with  her  the  day  she 
came  in  to  have  the  papers  made  out,  and 
It  is  the  undisputed  testimony  of  Henry  that 
the  mother  talked  with  the  seller  about  the 
property  on  the  day  she  bought  It,  and  told 
him  she  wanted  him  to  furnish  her  an  ab- 
stract of  title  down  to  her  name,  move  the 
outbuildings  onto  the  lot  and  shingle  them, 
and  pay  all  the  unpaid  taxes,  and  that  the 
seller  agreed  to  do  so. 

Naturally  enough  the  appellees  attach  Im- 
portance to  the  fact  that  the  mother  has  en- 
dowed the  two  sons  much  more  liberally 
than  the  daughters.  It  will  be  conceded,  of 
course,  that,  assuming  her  to  be  mentally 
capable,  she  had  a  right  to  make  even  an 
unreasonable  discrimination.  It  is  equally 
manifest  tliat  the  theory  of  the  appellee  la 
unfavorably  affected.  If  it  be  true  that  the 
differentiation  was  a  natural  one.  Of  it- 
seU,  it  counU  for  litUe,  but  it  is  still  to  be 
noted  as  a  circumstance  that  the  son  Harry 
is  older  than  two  of  the  sisters.  It  appears 
without  any  dispute  that  both  boys  worked 
faithfully  on  the  farm  without  wages  until 
the  death  of  their  father,  at  which  time  the 
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son  Harry  was  20  years  old,  and  tbe  son 
Henry  22.  It  Is  undisputed  that  they  began 
working  on  this  farm  practically  when  they 
were  Uttle  children,  and,  as  one  of  them  puts 
It,  as  soon  as  be  was  able  to  drive  a  team 
and  hold  a  cultivator.  This  continued,  as 
said,  until  the  father  died.  His  health  was 
In  such  condition  that  for  a  long  time  prior 
to  bis  deatb  he  was  Incapacitated  from 
working.  There  were  lots  of  cattle  and  hogs, 
and  general  farm  work,  and  for  all  of  five 
years  before  the  death  of  the  father  the  two 
brothers  farmed  all  of  the  250  acres  that 
belonged  to  the  father.  They  were  faithful ; 
they  knew  no  such  thing  as  a  vacation,  or 
gDlns  to  a  State  Fair,  or  tbe  like ;  tbey  had 
no  opportonity  to  visit  any  cities,  except 
that  It  seems  tbe  two  brothers  were  Just 
once  In  Omaha  and  In  GonncU  Bluffs.  Be- 
fore the  mother  attempted  any  tBcognltion 
of  tills  service,  tbe  father  t«cognlted  it 
It  Is  without  dlspnte  that  befon  tbe  father 
died  lie  told  the  mother  that  he  would  like 
to  ha-ve  each  of  tbe  boys  have  a  home  on  the 
two.  places  they  had;  that  thereupon  the 
motber  said,  "The  boys  worked  hard  for 
yon.  and  now  la  a  good  time  to  give  them  a 
home;"  that  he  then  said  to  the  boys,  "This 
is  going  to  be  your  home;  I  want  you  to 
stay  right  home  here;  you  are  getting  of 
age,  and  I  thought  I  would  tell  you  this,  so 
you  would  be  working  for  your  own  inter- 
est." Just  l)efore  he  died  the  father  wrote 
the  mother  a  letter.  It  Is  not  stated,  but  is 
fairly  to  be  Inferred,  that  this  letter  was  In 
line  with  these  previous  expressions.  It  ap- 
Iiears  that  tbe  father  appointed  Henry  ex- 
ecutor without  bonds.  He  seems  to  have 
done  nothing  for  the  boys  until  he  died,  and 
at  that  time  he  merely  noted  on  a  slip  (^  pa- 
lter what  amounted  to  giving  Harry  a  team, 
and  he  left  $400  in  a  bank  in  Henry's  name; 
but  this  was  not  known  imtll  a  note  left  by 
him  advised  tbe  mother  of  It.  In  this  letter 
no  one  btit  Harry  was  remembered.  While 
the  mother  finally  acted  somewhat  in  line 
with  this  directi<ni  by  her  deceased  husband, 
personal  recognition  of  her  own  part  was 
slight,  and  seems  to  have  consisted  of  giving 
Harry  a  present  of  $5  when  be  married,-  and 
later  a  top  buggy  and  a  set  of  hamesa  It 
Is  true  that  of  tbe  father's  estate  tbe  girls 
had  distributed  to  them  $9S2,  and  that  tbe 
sons  got  RS  much;  and  it  is  true,  also,  that 
when  the  father  died  all  the  girls  except 
Mrs.  Putman  wore  at  borne,  and  that  the 
daughter  Marie  Bred  at  home  all  tbe  time 
until  tdie  married,  except  one  fan.  Since  her 
marriage  she  has  Uved  on  a  farm  operated 
by  her  husband.  Tbe  oldest  daughter,  Mrs. 
Pntmon,  has  lived  In  Woodbury  county  for 
many  years,  and  was  married  21  years  be- 
fore the  trial.  There  Is  no  evidence  that 
either  of  the  daughters  are  In  need,  nor  that, 
though  they  remained  at  home,  they  did 
such  work  as  it  has  been  seen  the  brothers 


did,  and  thereby  entitled  themselves  to  equal 
financial  consideration. 

If  she  acted  from  resentment  towards 
some  of  her  daughters,  it  was  Justifiable 
from  her  viewpoint,  and  at  least  sufficiently 
so  as  that  the  entertaining  of  the  feeling  is 
no  evidence  of  delusion  or  want  of  mental 
capacity.  These  children  tried  In  every  way 
to  emphasize  upon  the  trial  that  the  mother 
had  always  been  practically  a  lunatic,  that 
she  was  harsh  and  neglectful,  and  raised 
thera  in  filth  and  dirt.  The  evidence  dis- 
closes that  there  Is  no  Justification  for  ei- 
ther claim,  and  they  admitted  she  was  sane 
enough  to  become  surety  for  some  of  them. 
It  appears,  further,  that  during  all  the  days 
of  this  trial  these  daughters  had  nothing  to 
do  with  this  poor  old  mother  on  trial,  and 
failed  and  neglected,  if  they  did  not  absolute- 
ly refuse,  to  say  one  word  of  greeting  or 
kindliness  to  ber. 

II.  But  there  was  one  piece  of  testimony 
for  the  defendant  as  to  which  there  can  be 
no  conflict,  and  that  was  the  proffer  of  the 
defendant  as  an  exhibit  to  the  Jury  by  means 
of  her  becoming  a  witness.  This  piece  of 
testimony  merely  calls  upon  the  impartial 
reader  to  say  what  It  does  for  establishing 
that  defendant  needed  no  guardian  at  the 
time  of  this  triaL  In  a  sense,  it  is  triable 
on  demurrer.  Defendant's  examination  last- 
ed a  long  time,  and  its  abstracting  fills  some 
40  pages  of  print.  The  witness  Is  old,  Is 
German,  bas  comparatively  Uttle  education, 
and  has  had  very  little  business  experience. 
Yet  tbe  ordeal  to  which  she  was  thus  sub- 
jected seems  to  us  to  demonstrate  absolutely 
that  at  the  time  of  the  trial  sbe  bad  at  least 
average  ability  to  take  care  of  her  property. 
Here,  too,  it  would  be  utterly  impracticable 
and  without  value  to^go  into  much  detail. 
It  must  suffice  that  we  deal  with  ultimate  de- 
ductions based  upon  a  most  careful  reading 
of  the  voluminous  record  and  with  certain 
items  that  are  outstanding.  The  witness  was 
able  to  give  exhaustive  detail  of  the  rami- 
fications of  her  family,  both  direct  and  col- 
lateral. She  was  able  to  remember  that  the 
family  sailed  from  Hamburg  to  America  on 
the  12th  of  June,  1SC9;  stopped  in  England 
on  the  way  out,  and  landed  in  Mew  Tork; 
that  from  there  they  went  to  Davenport; 
that  when  she  married  neither  she  nor  her 
husband  had  any  property ;  that  they  rented 
a  farm  some  12  miles  from  Davenport,  and 
'•started  up  with  farming"  in  Scott  county; 
and  that  the  husband  borrowed  tbe  money 
wherewith  to  buy  the  implements.  Sbe  is 
able  to  tell  the  long  line  of,  their  gradual 
acquisition  of  property,  and  to  describe  es- 
sential conditions  surrounding  the  acquisi- 
tion, and  the  condition,  of  these  properties. 
She  says  they  made  up  their  minds  they 
wanted  to  go  West,  and  went  to  a  place 
abont  three  miles  south  of  Mlnden,  Potta- 
wattamie county,  on  the  Bloomer  farm ;  that 
they  rented  one  year,  and  bought  right  after- 
wards, 80  acres  of  prairie  which  Joined  the 
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ftinn  ttaey  were  llTlng  on,  and  bought  It  from 
tbe  Rock  Island  Railroad,  and  remembers 
they  paid  $12.60  an  acre;  that  this  farm 
was  not  Improyed,  and  had  neither  honse 
nor  fences ;  that  they  Improved  and  broke  It 
up  the  same  year  in  which  they  bought; 
tliat  they  lived  on  this  farm  six  years,  and 
that  Annie,  Herman,  and  Marie  were  born 
there ;  that  at  the  time  of  purchase  they  had 
five  children  and  no  help  in  the  house ;  that 
they  had  only  two  cows,  but  raised  calves 
right  alctng,  and  kept  them,  and  raised  hogs 
and  chickens,  she  taking  care  of  the  chick- 
ens; that  she  did  the  milkiag  and  helped 
shock  and  stack,  and  husked  corn ;  that  they 
fenced  this  80  and  put  on  a  barn  and  hen- 
bouse,  with  concrete,  and  dug  a  welL 

She  continues  that,  when  they  sold  this  80, 
they  went  to  Harrison  county  and  bou^t 
the  200  acres  that  were  being  "talked  about 
in  this  case."  She  says  it  was  bought  from 
Ii.  H.  Straw ;  that  they  paid  $27.60  an  acre ; 
that  they  got  the  money  from  the  first  80 
tliat  they  had  and  sold;  that  they  sold  to 
Pete  Cadle,  who  now  lives  in  town,  while  his 
diildren  make  this  80  their  home ;  that  they 
raised  the  balance  by  mortgage.  She  states 
that  the  money  was  raised  by  mortgage 
to  Clapp  and  Davis  at  Shelby,  and  that 
they  paid  it  off  some  12  or  13  years  ago.  She 
describes  the  improvements  on  the  200-acre 
farm  in  full  detail,  among  other  things  say- 
ing that  it  was  fenced  with  barbed  wire,  and 
not  woven  wire.  She  describes  the  buying 
of  another  80  from  one  Herman  Alberts; 
says  they  paid  $32  an  acre  for  It,  and,  while 
she  does  not  know  how  long  ago  the  pui^ 
chase  was  made,  she  knows  it  was  bouj^t  be- 
fore they  got  the  other  farm  paid  for.  She 
says  ttie  Alberts  80  was  paid  for  all  cash, 
and  that  Alberts  has  gone  to  Nebraska.  She 
testifies  that  this  80  had  a  honse  and  a  lit- 
tle barn;  that  Alberts  lived  on  it  Just  one 
winter  after  they  bought  it,  they  buying  in 
the  fall,  and  he  going  to  Nebraska  in  March ; 
that  then  they  rented  the  land  to  a  man 
named  Honeyman,  who  lived  on  It  about 
three  years;  and  that  the  house  was  so  old 
that  Honeyman  could  not  live  any  more  In 
it,  and  so  after  he  went  away  they  farmed 
it  themselves. 

She  was  able  to  state  that  her  parents 
during  their  life  had  40  acres  near  MInden ; 
that  her  son-in-law  Putman  has  160  acres, 
and  her  daughter  Nancy  an  80-acre  farn). 
She  remembers  all  the  details  connected  with 
the  marriages  of  her  daughters,  and  gives  the 
Items  of  many  small  presents  she  made  them. 
Speaking  to  the  last  visit  she  made  one 
daughter,  she  says  they  went  to  Klngsley, 
five  miles  northwest;  that  it  was  kind  of 
misting  when  they  left;  that  her  daughter 
objected  that  she  might  stay  a  few  days  lon- 
ger, or  at  least  another  day,  but  she  had  set 
her  mind,  and  wanted  to  go,  and  was  all 
ready;  and  she  said  she  had  made  up  her 
mind,  and  that  she  guessed  her  husband 
wanted  to  go  to  to^s-n  anyway,  as  it  was  Sat- 


urday, and  he  would  be  busy  on  Monday,  and 
she  did  not  want  to  bother  him.  She  says 
she  did  not  blame  Marie's  husband  for  bring- 
ing this  lawsuit ;  that  the  girls  sued  her  Just 
as  much  as  "him,"  and  she  has  &e  feeling 
now  towards  them  that  she  has  against  him, 
but  she  did  not  have  that  feeling  against 
Marie  before  that  When  confronted  with  an 
Inquiry  suggesting  that  she  was  abnormally 
angry  with  her  husb&nd  at  times,  she  re- 
sponded they  some  time  in  Che  famUy  long 
years  ago  had  what  she  gnesses  happens  in 
every  family  sometimes,  but  that  she  never 
had  had  any  trouble  with  her  husband.  She 
is  able  to  say  that  her  daughter  Minnie  mar- 
ried five  years  after  the  death  of  the  defend- 
ant's husband,  and  that  BrOnnie  got  her  share 
of  the  property  in  February  after  the  death 
of  the  husband;  that  Henry  wonnd  up  the 
estate  of  his  father,  and  divided  the  personal 
property  by  giving  each  of  the  children  $950. 

Speaking  to  a  will  she  bad  made,  she  states 
that  she  went  beraelf  to  have  it  drawn  and 
drove  her  husband's  old  team.  At  first  she 
said  she  named  her  brother-in-law  to  act  as 
executor,  and  corrected  It  by  saying  she  nam- 
ed nobody,  because  the  law  did  that  She 
states  who  was  present  when  she  made  her 
will,  and  names  the  witnesses  to  It;  says 
there  Is  a  clause  giving  to  her  oldest  boy  the 
160  acres  and  to  the  youngest  the  120  acres, 
and  that  the  girls  should  have  $1,600  after 
her  death,  which  the  boys  should  pay  to  them 
after  her  death.  Speaking  to  sending  one 
of  the  boys  to  offer  each  of  the  daughters 
$1,600,  she  gpes  on  to  say  that  some  of  the 
daughters  "kicked."  Thereupon  sne  said, 
"Nobody  can  have  any,"  and  that  they  let 
it  alone;  that  they  diould  wait  until  she 
was  dead,  and  that  there  might  be  more  mon- 
ey, and  If  there  was  more  that  they  could 
dlyldQ  it  equally  when  she  was  gone.  At 
one  time  her  husband  made  her  a  deed.  She 
states  who  the  conveyancer  was,  that  both 
she  and  her  husband  went  to  his  office,  that 
they  got  the  descriptions  from  an  old  deed 
which  they  took  along,  that  the  deed  was 
sent  for  record,  and  was  returned  to  her. 

She  testifies  that  the  first  year  after  the 
death  of  her  husband  she  r«Ited  the  farm  to 
the  boys,  and  told  them  to  improve  it  as  they 
wanted  to,  and  she  would  deed  It  over  to 
them  before  she  died ;  that  they  replied  that 
this  was  all  right  and  they  would  take  her 
word  for  It  (and  it  appears  that  costly  per- 
manent Improvements  were  put  on  by  the 
sons).  When  asked  if  it  were  not  the  fact 
she  had  never  done  anyttdng  about  manag- 
ing the  lands  herself,  and  that  Henry  had 
always  managed  the  proD^iXy  in  every  way, 
she  answered,  "Yes,"  except  that  during  the- 
first  year  after  the  death  of  her  husband  she 
sat  right  there  and  helped  them  a  little,  and 
then  told  the  son  she  would  never  do  It  again, 
she  could  not  stand  It  any  more;  that,  while 
she  felt  able  to  do  it,  she  could  not  talk  good 
enough  American,  and  that  he  could  do  it; 
that  she  lived  <m  the  farm  two  years  after 
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ber  hnsband  died,  and  tbe  boys  fanned  the 
land  the  first  year  on  ber  own  account; 
that  then  they  settled  np  the  personal  prop- 
erty, and  she  rented  to  the  boys ;  that  since 
then  the  land  has  been  assessed'  in  the  name 
of  the  son,  and  he  has  paid  the  taxes. 

Speaking  to  whether  the  disposition  of  her 
lands  was  a  natural  one,  she  testifies  that, 
wUle  her  late  hnsband  did  not  say  he  want- 
ed the  boys  to  have  more  of  the  land  than 
tbe  girls,  he  did  say  the  boys  aboald  have 
the  land  and  the  girls  the  money;  that  she 
and  ber  husband  had  talked  the  matter  over 
a  long  time,  and  he  said  tbe  boys  had  had 
to  work  so  hard  since  th^r  oldest  boy  got 
killed,  and  from  the  time  they  wore 
short  pants;  that  they  should  have  more 
than  the  girls,  because  he  thought  they  had 
worked  the  hardest  for  the  land;  that  she 
left  the  land  to  the  boys,  because  she  wanted 
her  husband's  will  "done  like  he  liked  to  have 
it,"  and  she  nnderstood,  when  she  took  the 
notes  and  made  the  deeds,  that  she  was  car- 
rying out  the  request  her  husband  had  made 
before  he  died.  When  asked  whether.  In 
making  ber  will,  she  was  not  following  her 
own  opinion  and  Judgment,  and  that  of  no 
one  else,  she  answered: 

"No,  sir;  I  was  following  my  husband's;  he 
told  me  tbe  boys  should  have  more;  the  rest  of 
the  will  was  my  judgment,  and  I  thought  it  was 
ri^t  to  give  Henry  the  160  and  Harry  the  120 
hot  they  were  to  pay  the  cash  to  tbe  girls  out  of 
that" 

She  is  able  to  say  that  Mr.  Elshelman,  a 
banker  of  Persia,  drew  the  deeds,  and  that 
they  were  dated  about  March  10,  1914.  She 
gives  in  detaU  when  the  notes  for  the  lauds 
were  signed,  and  at  what  relative  times  sign- 
ed by  the  sons  and  by  their  vrtves.  She  is 
able  to  state  what  rate  of  interest  the  notes 
draw,  and  that  the  notes  were  at  home,  and 
that  tbey  were  not  yet  paid.  She  phrases 
what  occurred  as  the  beginning  of  a  quar- 
rel, and  says  the  banker  Bshelman  first  put 
the  notes  among  her  papers ;  but  when  this 
quarrel  began  she  took  them  out  and  told  this 
banker  she  would  return  them  as  soon  as 
this  was  over.  She  testifies  she  said  noth- 
ing about  a  mortgage  because  she  did  not 
want  any  mortgaged 

Mncb  is  made  in  argument  of  the  fact 
that  as  a  witness  she  first  gave  an  account 
of  the  transaction  of  conveying  the  lands 
to  her  sons  which  is  much  more  favorable 
to  her  competency  than  she  later  admitted  it 
was.  This  may  tend  to  show  lack  of  appreci- 
ation of  the  sanctity  of  an  oath,  but  certain- 
ly ad  attempt  to  bolster  up  one's  case  is  not 
evidence  of  want  of  mental  capacity  or  of  in- 
ability to  care  for  one's  property. 

There  is  testimony  which  conclusively  in- 
dicates that,  though  the  daughters  and  their 
husbands  now  testify  that  the  mother  was 
always  ln«8npe*ent,  they  did  not  always  en- 
tertain that  opinion,  and  that  there  were 
some  occasions  in  the  past  on  which  these 


sarties  did  not  doubt  the  sanity  and  budness 
capacity  of  this  defendant,  though  they  now 
maintain  she  was  never  of  sound  mind.  This 
testimony  does  not  merely  prove  this  sub- 
stantive impeachment  of  the  opinion  evi- 
dence, but  the  narration  by  tbe  defendant 
of  what  occurred  suggests  anything  rather 
than  incapacity  to  understand  and  guard 
property  rights.  She  testifies  that  ber  son- 
in-law,  Warner  Doyle,  felt  he  could  not  buy 
his  farm  if  some  one  did  not  sign  a  note  with 
him ;  that  he  applied  to  his  father,  who  told 
blm  he  had  some  debts  of  bis  own  and  was 
afraid  he  would  have  to  pay  the  note  if  be 
signed  as  surety,  and  therefore  did  not  like 
to  sign;  that  Warner's  mother  cried  all 
night  because  she  was  afraid  that  ber  son 
would  not  pay  the  note  and  the  father  would 
have  to  pay  It.  She  testifies  her  daughter, 
the  wife  of  Warner,  appealed  to  her,  the  de- 
fendant, to  sign,  because  tbey  wanted  to  buy 
the  220  acres  where  tbey  now  are ;  that  they 
talked  all  the  time  be  could  not  make  tbe 
payment  right  up,  and  the  daughter  asked 
her  If  she  would  not  sign  ber  note;  that  de- 
fendant replied,  "No,"  she  wouldn't  sign  It 
alone.  If  his  faOier  wouldn't  go  on  the  note ; 
but  finally  they  went  to  the  father  one  even- 
ing, and  defendant  asked  him  if  he  wanted 
to  go  on,  and  said  that  she  would  If  he 
would ;  that  Warner's  mother  cried  and  pro- 
tested, but  at  last  tbe  father  did  sign  it,  so 
did  tbe  defendant.  She  says  this  note  was 
one  for  f2,000,  and  that  it  was  given  to  the 
Avoca  Bank,  and  she  has  not  been  obliged  to 
pay  It  She  testifies  that  she  loaned  the 
husband  of  another  of  ber  daughters  $950, 
for  which  he  gave  ber  a  note,  which  Is  not 
yet  paid. 

Again,  the  witness  remeAnbers  that  ber 
daughter  Minnie  bad  $950  out  of  the  estate 
of  the  father  as  ber  share  of  the  personal 
property,  which  was  divided  equally  among 
the  children;  that  she,  tbe  defendant,  did 
not  have  this  money  belonging  to  Minnie, 
the  first  year ;  that  that  year  it  was  In  the 
bank,  and  she  (witness)  had  charge  of  it. 
She  testifies  that  she  was  appointed  guardian 
by  the  court,  and  bought  property  with  Min- 
nie's money,  paying  $1,400  therefor,  using 
Minnie's  money  as  far  as  it  went,  the  wit- 
ness putting  in  $450;  that  on  tbe  marriage 
of  Minnie  defendant  said  she  guessed  she 
would  have  to  give  her  her  money  again,  and 
ofCered  the  property  that  had  been  bought 
with  tbe  $1,400  instead,  and  Minnie  agreed; 
that  thereupon  deed  was  made  to  Minnie  by 
a  named  banker  at  Persia ;  that  on  the  mar- 
riage she  not  only  aided  tbe  daughter  by  buy- 
ing comforts  and  sheets,  but  gave  her  the 
$450  which  had  beea  put  in  by  witness  in 
making  the  purchase  of  said  property.  She 
testifies  she  had  had  Minnie's  money  two 
years,  and  felt  she  should  pay  some  Interest ; 
that  when  she  turned  the  property  over  she 
told  ber  daughter  she  wanted  to  count  lii<- 
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terest  on  the  money  for  the  time  she  had  It, 
and  that  the  balance  of  the  property  above 
interest  ehoald  be  Minnie's;  that  they  did 
not  figure  the  Interest,  but  Sfinnle  said  she 
would  take  the  property  in  settlement,  and 
witness  said,  "All  right."  She  continues  by 
stating  that  Minnie  sold  the  same  property 
to  Herman  Moss,  the  mayor  of  Persia,  whom 
she  identifies  further  as  the  man  who  was 
on  the  stand  the  other  day. 

[6]  We  are  not  overlooking  the  holding  of 
Ferguson  v.  Ferguson,  167  N.  W.  471,  to  the 
effect  that  the  appearance  of  the  defendant 
as  a  witness  in  such  a  case  as  this  gives 
the  Jury  an  advantage  in  passing  upon  men- 
tal  capacity  which  this  court  does  not  have, 
which  advantage  may  turn  the  scale  on  re- 
view ot  verdict.  But  that  advantage  is  very 
often  present  in  cases  wherein  we  are  con- 
strained to  hold  that  upon  the  evidence  as 
a  whole  the  verdict  is  not  supported.  While 
the  personal  observation  of  the  Jury  Is  an 
element  of  proof,  it  is  not  more  than  that, 
and  the  factor  it  is  in  the  final  decision  must 
in  every  case  depend  upon  the  evidence  as 
a  whole.  In  other  words,  it  is  not  the  law 
that  this  court  can  never  Interfere  with  a 
verdict  for  being  Insufficiently  supported  by 
the  evidence  merely  because  the  jury  saw 
the  witnesses.  It  will  take  a  stronger  show- 
ing to  set  aside  the  verdict,  because  the  jury 
saw  the  witness;  but  it  will  not  do  to  hold 
that  no  showing  will  be  sufficient  Suppose 
there  were  one  claim  for  Incapacity,  that 
the  defendant  had  lost  the  power  to  correct- 
ly add  three  and  five,  and  the  defendant  as  a 
witness  correctly  solved  a  Ughly  difficult 
mathematical  problem.  No  one  would  say 
that  the  appellate  court  must  find  he  was  ut- 
terly lacking  In  the  calculative  faculty,  mere- 
ly because  the  jury  saw  and  the  appellate 
court  did  not  see  him  when  the  mathematical 
problem  was  being  correctly  solved. 

[6]  We  are  constrained  to  hold  that  the 
motion  for  new  trial  should  have  been  sus- 
tained, on  the  ground  that  the  verdict  Is 
not  supported  by  the  evidence  and  is  con- 
trary to  the  evidence. 

Wherefore  tbe  cause  is  reversed  and  re- 
manded. 

PRESTON,  0.  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 


LDNDEAN  ▼.  HAMILTON  et  al. 
(No.  29968.) 

(Supreme  Court  of  Iowa.    Oct  29,  1918.) 

1.   OaNCELI-ATION     of     iNSratTMENTS     «=>43— 

Pleadi  ng— Vabia  nce— Fbaud. 
In  action  to  cancel  note  and  mortgage, 
proof  that  B.  procured  note  and  mortgage 
fraudulently  held  within  allegation  that  H.  and 
P.  entered  into  a  fraudulent  combination  to 
procure  the  note  and  mortgage,  and  did  «o. 


2.  Bills  awd  Notes  «=»520— Fbaud— Sum- 
ciBNOT  OP  Evidence. 

In  action  to  cancel  note  and  mortgage,  evi- 
dence held  to  justify  inference  that  one  of  the 
defendants  bad  fraudulently  procured  and  ap- 
propriated the  note  and  mortgage. 

3.  BnX8  AND   NOTSS  «=»373— DKKiOTIVB  Tl> 

Under  Code  Supp.  1913,  |  3060a55k  making 
title  of  negotiator  of  note  defective  if  he  pro- 
cured signature  thereto  by  fraud,  where  con- 
fidential adviser  of  a  widow  procured  her  sig- 
nature to  note  by  representing  it  was  an  ap- 
plication for  loan  to  another,  bia  title  to  tU« 
note  was  defective. 

4.  Cancellation  of  Instkttments  9=>45  — 
Note — Detectivb  Title— Burden  or  Proof. 

In  view  of  Code  Supp.  t  8060a59,  as  to  bur- 
den of  proving  holding  in  due  course,  where  ti- 
tle of  payee  of  note  and  mortgage  is  defective, 
under  section  S060b56,  because  signature  was 
procured  by  fraud,  the  maker  may  have  note  and 
mortgage  securing  it  canceled  in  the  hands  t>t 
pledgee  thereof,  unless  pledgee  can  establish  by 
preponderance  of  evidence  that  the  papers  were 
acquired  by  it  without  notice  of  such  defect 

5.  Bills  and  Notes  ^=>327— Holder  in  Dce 
CotTBSE— Notice  of  Infibiciit. 

Holder  takes  note  with  notioe  of  infirmity 
or  defect  in  title  only  wliere  be  has  actual  no- 
tice, or  knowledge  of  such  facts  that  his  action 
in  taking  instrument  amounts  to  bad  faith. 

6.  Banks  and  Banking  «=9ll6(2)— Notick 
TO  Officers  Iuputable  to  Bank. 

President's  and  cashier's  knowledge  of  cir- 
cumstances under  which  note  and  mortgage  were 
executed  was  imputable  to  bank,  with  which  the 
Dote  and  mortgage  were  shortly  after  execution 
deposited  by  payee  as  collateral  security. 

7.  Bills  and  Notes  «=»S39— Innocent  Pdb- 
chaseb^Bank  Taking  Note  Without  In- 
vestigation. 

The  failure  of  bank,  which  took  note  as  col- 
lateral, to  make  inquiries  concerning  payee's 
title,  held,  in  view  of  circumstances  putting  bank 
on  inquiry,  a  willful  omission  to  ascertain  facts 
for  fear  of  knowledge  inconsistent  with  atti- 
tude of  innocent  purchaser. 

8.  Bills  and  Notes  «=>339  —  Bona  Fiok 
PuRCHASEB— Duty  to  Make  Inquibt. 

One  may  not  with  knowledge  of  facts  east- 
ing doubt  on  the  holder's  title,  and  which  excite 
suspicion  to  such  an  extent  he  fears  to  in- 
vestigate, lest  a  defense  he  disclosed,  cautiously 
close  his  eyes  and  act  in  the  dark  in  taking  over 
negotiable  paper,  and  thereby  become  a  pur- 
chaser in  good  faith. 

9.  Bills  and  Notes  «=9337— Bona  Fidb  Puk- 
OHASKB— Notice. 

It   is   not   enou^   that  the  purchaser   l>e 

merely  put  on  inquiry,  but  the  facts  within  his 
knowledge  must  be  of  such  character  as  to  war- 
rant the  conclusion  that  he  either  actually  knows 
of  the  infirmity,  or,  if  he  does  not  know,  that 
bis  abstinence  from  maiung  inquiry  arises  from 
belief  or  suspicion  that  inquiry  would  disclose 
such  infirmity  or  vice  in  the  instrument. 

10.  Bills  and  Notes  «=»113  —  Fraud  —  Es- 
toppel. 

If  bank  in  bad  faith  obtained  note  from 
payee,  who  had  procured  note  through  fraud, 
maker  owed  bank  no  duty  of  discovering  the 
wrong  or  of  saving  the  bank  harmless. 

Salinger,  J.,  dissenting. 

Appeal  from  District  Court  Pottawattamie 
County;   J.  B.  Rockafellow,  Judge. 

Suit  to  cancel  note  and  mortgage  resulted 
in  decree  as  prayed.  Defendants  appeal. 
Affirmed. 


®=»For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Iowa) 


liUNDEAN  T.  HAMILTON 


20& 


On  rehearing.  Former  opinion  <1W  N.  W. 
163)  superseded. 

H.  L.  Robertson,  of  Logan,  and  L>.  W. 
Schneider,  of  Council  Bluffs,  for  appellants. 
Tinjey,  Mitchell,  Pryor  &  Boss,  of  Council 
Bluffs,  for  appellee. 

IxADD,  J.  [1, 1]  The  plaintiff  owned  the 
east  40  feet  of  lot  18  of  block  15,  Mill  addi- 
tion to  the  dty  of  Council  Bluffs.  Ou  Decem- 
ber 12.  1912,  she  signed  a  mortgage  thereon 
secnrlng  the  payment  of  a  promissory  note 
for  13,600  of  even  date  and  payable  three 
years  thereafter.  The  name  of  W.  S.  Hamil- 
ton, as  payee  in  the  note  and  mortgagee,  may 
hare  been  Inserted  later.  The  mortgage  imr- 
ported  to  be  witnessed  by  Hamilton  and  0. 
£.  Price,  defendant,  before  whom,  as  notary 
public.  It  was  acknowledged  January  14, 
191B.  It  was  recorded  on  the  same  day. 
Aboot  that  time  Elamllton  applied  to  the 
defendant  bank  for  a  loan,  and  on  January 
SOtli  following  executed  his  note  to  the  bank 
for  $2,800,  payable  4  months  after  date,  and 
deposited  the  note  and  mortgage  heretorore 
menticmed  as  collateral  security,  and  in  con- 
sideration thereof  the  bank  surrendered  a 
note  of  his  to  it  of  |500  and  accrued  interest 
and  entered  to  his  credit  $2,286,  which  Ham- 
ilton subsequently  checked  out.  In  this 
suit  plaintiff  prays  that  this  note  and  mort- 
gage be  canceled  and  surrendered  to  her,  for 
that,  as  is  alleged,  these  were  procured  by 
Hamilton  through  the  perpetration  of  fraud, 
that  Price  participated  therein,  and  that  the 
bank  is  not  an  Innocent  purchaser,  and  the 
note  Is  not  negotiable.  The  last  contention 
is  disposed  of  by  Des  Moines  Savings  Bank 
T.  Arthur,  163  Iowa,  211,  143  N.  W.  556,  Ann. 
Cis.  1916C,  498,  and  no  further  attention 
need  be  given  to  it.  The  other  two  issues 
may  be  considered  together. 

The  record  leaves  no  doubt  but  that  Ham- 
ilton procured  the  note  and  mortgage  with- 
out parting  with  any  consideration,  and  with 
the  fraudulent  purpose  of  depriving  the  plain- 
tiff of  said  note  and  mortgage,  and  appro- 
priating the  same  to  his  own  use,  though 
inducing  the  plaintiff  to  rely  on  what  he  did 
in  handling  the  note  and  mortgage  as  In  her 
interest  and  with  the  design  of  turning  over 
Uie  money  to  her.  This  is  clearly  within  the 
allegation  of  the  petition,  tiiough  it  alleged 
that  Price  and  Hamilton  entered  into  a  fraud- 
ulent combination  to  accomplish  this,  and  so 
did.  The  evidence  did  not  warrant  the  In- 
ference of  such  combination  with  fraudulent 
purpose,  but  did  Justi^  the  Inference  that 
Hamilton  had  fraudulenUy  procured  and 
appropriated  the  note  and  mortgage. 

Mrs.  Lundean  had  been  engaged  In  dress- 
making, first  for  herself  and  later  as  an 
employ^  of  John  Beno  Company,  since  the 
death  of  her  husband  some  16  years  ago, 
except  about  3  years,  a  part  of  which  time 
she  was  trying  to  regain  her  health  in  Colo- 
rado and  the  rest  was  engaged  in  office  work. 
She  had  supported  herself  and  son,  18  years 
168  N.W.— 14 


'  of  age,  at  the  time  of  the  trial,  and  paid  off 
a  $1,000  mortgage  on  the  premises  heretofore 
described.  She  met  Hamilton  late  in  1911, 
through  his  wife,  whom  she  had  known  prior 
to  their  marriage.  Her  mother  in  California 
had  been  urging  her  to  sell  her  home  and 
take  up  her  residence  at  Berkeley,  m  that 
state,  In  order  to  continue  the  education  of 
her  son  and  make  a  home  for  her  mother. 
He  testified  thai  Hamilton,  upon  hearing 
this,  proposed  selling  the  place,  which  she 
authorized,  but  instead  submitted  opportuni- 
ties for  exchange,  and,  when  these  did  not 
meet  with  her  approval,  suggested  that  she 
put  a  loan  on  the  place  and  rent  It,  and  that 
she  would  receive  as  much  In  that  way  as  by 
selling.  This  did  not  meet  her  approval  at 
first,  but  Upon  receiving  another  letter  from 
her  mother  his  preposition  that  she  make  a 
$3,500  loan,  and  suggesting  that,  "if  the  worst 
should  come  to  worst,  Mrs.  Lundean,  if  they 
take  the  place,  I  would  not  feel  I  had  cheated 
them  out,  or  they  had  cheated  me  out,"  was 
acceded  to,  and  he  led  her  to  believe  that  he 
was  making  loans  through  a  Kansas  City, 
Mo.,  house;  that  later  he  reported  that  her 
"loan  Is  coming  through,  and  the  money  will 
come  to  you  through  the  bank,  the  Commer- 
cial National  Bank";  that  he  repeated  this 
several  times;  that  one  day  Hamilton  tele- 
phoned her  to  come  to  the  Commercial  Na- 
tional Bank,  and  she  did  so;  that  Hamilton 
and  Price  were  there;  that  the  former  said, 
"I  know  your  time  is  very  limited,  and  all 
we  will  ask  you  to  do  is  to  sign  this  paper; 
you  will  have  to  sign  this  paper  before  your 
money  can  come,  and  it  will  come  through 
the  bank."  She  then  described  how  they 
were  sitting.  Price  at  his  desk  and  Hamilton 
across  the  aisle  in  a  small  room;  that  as 
she  sat  down  at  the  desk  Price  stood,  remark- 
ing, "Sign  your  name  on  this  line,  Mrs.  Lun- 
dean,'' {Minting  to  the  line;  that  Hamilton 
requested  that  she  sfgn  her  name  Mary,  as 
It  appeared  that  way  in  the  abstract;  that 
after  so  signing  she  Inquired  If  there  was 
anything  further,  in  response  to  which  she 
was  told  that  the  paper  could  be  finished 
after  she  left.  On  further  Inqniry  she  re- 
peated that  Hamilton  told  her  in  Price's 
hearing  that  the  money  was  coming  through 
the  bank,  and  that  he  said  "Commercial  Na- 
tional Bank,"  and  swore  that  the  had  no 
recollection  concerning  the  signing  of  the  note, 
and  heard  nothing  further  of  the  transaction 
until  May,  1913,  when  Mrs.  Hamilton  inform- 
ed her  of  the  transfer  of  the  note  and  mort- 
gage to  the  bank.  The  evidence  further 
shows  that  she  trusted  Hamilton  ImpUclOy, 
that  she  had  no  recollection  of  signing  the 
note,  that  there  was  never  any  conversation 
between  her  and  Hamilton  concerning  a  loan 
for  $3,600,  that  their  conversation  was  con- 
cerning a  $3,500  loan,  that  at  no  time  had  a 
loan  from  Hamilton)  -or  in  Ills-  name,  been 
mentioned,  and  the  witness  testified  that  she 
supposed  It  was  an  application  for  a  loan, 
and  not  a  mortgage,  which  she  acknowledged 
before  Price.    Hie  record  leaves  no  doubt 
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but  that  Hamilton  procured  the  signing  and 
acknowledgment  of  the  papers  with  the  de- 
algn  of  defrauding  the  plaintiff. 

[3, 4]  In  the  first  place,  he  pretended  to  be 
obtaining  the  loan  through  a  Kansas  City 
firm,  when  in  fiict  be  prepared  the  papers 
with  his  own  name  Inserted  as  payee  and 
mortgagee,  without  so  Informing  her,  or  drew 
them  in  blank,  and  afterwards  Inserted  his 
name.  Of  course,  she  could  read ;  but  he  so 
planned  the  signing  and  acknowledgment  of 
the  papers  that  she  would  not  be  likely  to 
read,  and  did  not.  In  this  way  he  procured 
the  papers  to  be  drawn  to  himself,  and  to 
be  left  In  bis  custody,  In  order  to  obtain  and 
appropriate  the  proceeds  of  the  loan,  rather 
than  obtain  a  loon  for  the  plaintiff.  That 
such  a  transaction  is  fraudulent  requires  no 
argument  to  prove.  The  pai)ers  were  not 
only  procured  by  fraud,  but  were  utterly 
without  consideration.  Hamilton's  title,  such 
as  he  had,  then,  was  defective.  Section  3060- 
a55.  Code  Supp.  (1913).  Having  so  shown, 
the  plaintiff  was  entitled  to  a  decree  as 
prayed,  unless  defendants  were  able  to  es- 
tablish by  a  preponderance  of  evidence  that 
the  defendant  bank  acquired  the  papers  with- 
out notice  of  such  defect.  Had  suit  been 
brought  on  the  note,  and  fraud,  as  here  prov- 
en, been  Interposed  as  a  defense,  this  would 
have  been  the  result.  Keegan  v.  Bock,  128 
Iowa,  39,  102  N,  W.  805;  McNlght  v.  Par- 
sons, 136  Iowa,  390,  113  N.  W.  858,  22  L.  B. 
A.  (N.  S.)  718,  125  Am.  St  Rep.  265,  16  Ann. 
Gas.  665;  Amd  v.  Aylesworth,  145  Iowa,  185. 
123  N.  W.  1000,  29  Ll  R.  A.  (N.  S.)  638;  Far- 
mers' 9c  Merchants'  State  Bank  v.  Shaffer, 
172  Iowa,  173,  154  N.  W.  486 ;  Oerman-Ameri- 
can  National  Bank  v.  KeUey,  166  N.  W.  1063, 
decided  at  the  present  term.  The  proof  was 
mda  that,  had  the  action  been  on  the  note, 
the  petition  must  have  been  dismissed.  If 
the  proof  were  sufficient  to  establish  a  com- 
plete defense  in  an  actldn  on  the  note,  certain- 
ly It  was  sufficient  to  Justify  a  court  of 
equity  in  canceling  such  a  note  with  the 
mortgage  securing  its  payment  Section  3060- 
a58  declares  that: 

"Every  holder  is  deemed  prima  facie  to  be  a 
bolder  in  due  course;  but  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiat- 
ed the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person 
under  whom  he  caaima  acquired  the  title  as  a 
bolder  in  due  course.  But  the  last-mentioned 
rule  docs  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title." 

[5]  The  negotiable  instrument  statutes  are 
not  concerned  with  forms  of  action,  nor  the 
forms  In  which  pending,  but  lay  down  gen- 
eral rules  governing  the  right  of  the  respec- 
tive parties  thereto.  Although  every  holder 
is  deemed  prima  facie  a  holder  in  due  course, 
this  presumption  is  overcome  by  proof  that 
the  title  of  the  person  negotiating  to  bim  was 
defective.  The  instrument  is  then  subject 
to  the  same  defenses  as  though  nonnegotia- 
ble  (section  3060a58,  Code  Supp.  1913),  and, 
If  tbese  defenses  are  complete,  dismissal  of 


the  petition  necessarily  follows  In  an  action 
at  law,  or  decree  of  cancellation  or  other  ap- 
propriate relief  In  a  court  of  equity.  The 
burden,  then,  was  em  defendants  to  prove 
that  the  hank  was  a  holder  in  due  course. 
The  evidence  that  full  consideration  was  paid 
to  Hamilton  by  the  bank  Is  not  disputed. 
Did  the  bank  acquire  these  papers  without 
notice?  "To  constitute  notice  of  an  infirmity 
In  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  the  same,  the  person  to 
whom  It  is  negotiated  must  have  had  actual 
knowledge  of  the  Infirmity  or  defect  In  ttie 
title  of  the  person  negotiating  the  same,  or 
knowledge  of  such  facts  that  his  action  in 
taking  the  Instrument  amoonted  to  bad 
faith."  l%e  transaction  In  behalf  of  the 
bank  was  through  Price,  then  president  there- 
of. He  had  known  Hamilton  for  about  two 
years,  though  not  Intimately,  with  the  un- 
derstanding that  he  was  engaged  In  the  real 
estate  and  loan  business  in  Council  Bluffs. 
He  had  h^d  no  personal  transactions  with 
bIm,  nor  for  the  bank  prior  to  this  time,  but 
seems  to  have  been  sufficiently  familiar  with 
his  personality  to  enable  him  to  make  a  fair 
estimate  of  his  character,  for,  according  to 
the  testimony  of  Mrs.  Lundean,  undisputed, 
he  remarked  to  her,  shortly  after  she  had 
been  informed  of  the  hypothecation  of  the 
note  and  mortgage  with  the  defendant  bank, 
that  he  "always  knew  he  was  a  scoundrel 
and  a  rascal."  Hamilton  had  borrowed  of 
the  bank  through  the  cashier,  Konigmacker, 
$500  about  three  months  previous,  with  the 
names  of  his  wife  and  one  Solomon  as  sure- 
ties. The  cashier  testified  ttmt  the  bank  had 
considered  SoI(Mnon  good  security,  but  was 
unable  to  assign  any  reason  for  so  thinking, 
and  when  Hamilton  applied  for  an  addition- 
al loan  on  the  same  security  promptly  re- 
jected the  proffer.  But  when  Hamilton  In- 
quired, "Will  you  loan  more  money  If  I  bring 
you  good  real  estate  mortg^age?"  the  cashier 
re^onded,  "Sure,  siure;  if  you  increase  the 
security  collateral,  we  will  loan  you  the 
money."  And  Hamilton  said  he  would  bring 
the  papers.  The  prior  loan  Is  of  no  little 
significance  In  this  case,  in  view  of  the  doubt- 
ful prospect  of  cdllectlng  it  and  the  security 
the  tender  of  the  note  and  mortgage  as  col- 
lateral afforded.  With  such  a  prospect  be- 
fore them,  the  cashier  and  president  may 
readily  be  excused  for  many  things,  bnt 
hardly  for  overlooking  the  fact  that  Hamil- 
ton had  forged  Price's  name  as  a  witness  to 
the  execution  of  the  mortgage;  his  name  so 
appearing  thereon  apparently  in  Hamilton's 
handwriting,  unauthorized  by  Price. 

Nor  could  the  fact  that  the  face  of  the 
note  was  $100  In  excess  of  the  value  of  the 
property  covered  by  the  mortgage  securing 
its  payment  well  have  escaped  their  atten- 
tion, and  It  did  not  Schnoor,  called  by  de- 
fendant, estimated  the  value  of  the  property 
at  $3,500,  though  saying  It  might  be  worth 
as  much  as  $3,800,  and  there  was  no  other 
evidence  on  the  subject,  and  Price  so  In- 
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formed  by  him  before  tbe  loaa  was  made  to 
Hamilton.  This  sltufltioa  quite  natarally 
woQld  excite  Inquiry  as  to  how  tbe  loan  came 
to  be  80  large  as  compared  with  the  security, 
and  whether  the  maker  of  the  note  was  other- 
wise responsible.  Nor  would  such  paper  or- 
dinarily be  regarded  as  sufficient  for  a  loan 
of  $2,800,  save  to  accomplish  some  ulterior 
object,  snch  as  collecting  a  doubtful  debt. 
But  no  Inqolrles  sudi  as  were  suggested 
were  made,  nor  as  to  whether  the  premises 
were  occupied,  or  constituted  a  homestead, 
or  were  productive  In  rentals.  Again,  If  the 
plaintiff  Is  to  be  believed,  Price  was  aware 
that  she  signed  the  mortgage  without  reading 
It,  and  was  advised  by  what  Hamilton  said 
at  the  time  that  thie  proceeds  of  the  loan 
were  to  come  to  her  through  the  defendant 
bank.  She  testified  that  th^  mortgage  was 
lying  on  Price's  table  when  she  came  to  the 
bank  to  acknowledge  it,  he  that  she  brought 
it  with  her,  and  that  it  had  been  signed  pre- 
Tioosly ;  she  that  Hamilton  was  present,  he 
that  he  was  not;  she  that  Price  pointed 
where  to  sign,  and  that  Hamilton  told  her  to 
sign  her  full  name,  and  that  she  left  the 
paper  for  them  to  finish  at  Hamilton's  sug^ 
gestlon,  he  that  she  took  the  mortgage  away 
with  her;  she  that  Hamilton  remarked  in 
Price's  presence  that  she  would  'liave  to  sign 
this  paper  before  the  money  can  come,  and 
It  will  come  throngh  Oie  Commercial  Natlon- 
Bl  Bank,"  and  he  in  effect  denied  this  in 
Mylng  that  Hamilton  was  not  present  Nei- 
ther is  corroborated.  Nothing  in  the  record 
Indicates  that  one  to  more  credible  as  a  wit- 
ness than  the  other,  though  the  drcomstances 
of  what  bappraed  likely  would  b«  more 
strongly  Impressed  on  the  mind  of  Mrs.  Lon- 
dean,  because  of  seldom  occurring  with  her 
and  happening  frequently  with  Mm.  She 
would  likely  remember  how  she  came  to  go 
to  the  bank,  as  that  Hamilton  telcqphoned 
her,  and  whether  she  took  the  papers  over, 
and  whether  she  signed  them  then,  better 
than  one  continuously  engaged  In  such  mat- 
ters. 

We  tti-e  inclined  to  accept  her  version  of 
the  transaction,  especially  as  this  Is  In  har^ 
mony  with  the  finding  of  the  district  court, 
who  heard  the  witnesses,  to  the  extent  that 
she  came  to  the  bank  at  the  Instance  of 
Hamilton,  and  there  signed  and  acknowledg- 
ed the  mortgage,  and  left  It  with  them  as 
she  testified.  Possibly  Hamilton  made  the 
statement  as  to  the  money  coming  through 
the  bank;  but,  If  so,  the  expression  may 
not  have  been  of  a  matter  concenUng  which 
Price  was  then  interested,  and,  if  not,  what 
was  said  was  hardly  specific  enough  to  ad- 
vise htm  that  the  proceeds  were  to  go  di- 
rectly to  Mrs.  Lundean.  It  Is  not  to  be 
overlooked,  however,  that  the  application 
of  Hamilton  for  an  Increased  loan,  and  his 
promise  to  bring  in  mortgage  security  for 
roUateral,  the  signing  and  acknowledging  of 
this  mortgage,  and  tbe  submission  of  snld 


mortgage  by  Hamilton  to  Price  for  accept- 
ance as  collateral  security,  occurred  at  about 
the  same  time.  Konlgmacker  does  not  give' 
the  date  of  his  conversation  with  Hamilton, 
when  the  promise  to  furnish  such  collateral 
was  broached,  and  for  all  that  appears  this 
occurred  before  the  acknowledgment  of  the 
mortgage,  and  was  the  immediate  occasion 
therefor.  According  to  Price,  Hamilton  had 
said  nothing  to  him  concerning  the  loan  pri- 
or to  the  acknowledgment;  but  he  does  not 
say  that  the  cashier  had  not  told  him  about 
it,  nor  that  he  was  not  aware  that  the  mort- 
gage, when  acknowledged,  was  the  one  of 
which  Hamilton  had  spoken  to  Konlgmack- 
er. This  evidence  was  available  to  tbe  de- 
fendant and  was  not  produced  at  the  hear- 
ing. If  aware  that  the  mortgage  was  ac- 
knowledged after  being  tendered  as  securi- 
ty. Price's  suspicions  must  have  been  arous- 
ed by  the  circumstance  of  Mrs.  Lnndean  ex- 
ecuting a  mortgage  to  be  hypothecated  as 
secnrity  for  a  loan  to  Hamilton. 

[8]  Price  testified  that  Hamilton  first 
spoke  to  him  about  the  note  and  mortgage 
"about  the  time  that  I  took  the  acknowledg- 
ment to  the  mortgage;  I  say  about  the  time, 
but  it  may  have  been  a.  day  or  two  later; 
I  don't  know ;  It  was  within  a  few  days 
after  that ;"  and  that  Hamilton  brought  the 
papers  in,  and  also  that  he  talked  matters 
over  with  the  cashier.  The  inference  that 
the  talk  concerning  tbe  new  loan  between 
Hamilton  and  the  cashier  was  prior  to  the 
date  of  acknowledgment  Is  strengthened  by 
the  circumstance  that  the  mortgage  and  note 
were  dated  about  a  month  earlier,  and  this 
fact  certainly  must  have  been  known  to  the 
cashier  when  he  counseled  with  Price  con- 
cerning the  propriety  of  making  the  loan, 
whether  before  or  after  the  mortgage  was 
acknowledged.  At  any  rate,  all  these  mat- 
ters happened  so  near  the  same  time  that 
the  bank  cannot  avoid  being  charged  with 
knowledge  of  what  Its  ofllcers  ascertained, 
or  responsibility  for  whatever  they  did  In  Its 
behalf,  though  appellant  contends  to  the 
contrary.  Watt  v.  German  Savings  Bank, 
165  N.  W.  897.  That  Price  was  not  content 
further  appears  from  the  drcumstance  that, 
after  Hamilton  had  submitted  the  note  and 
mortgage,  Price  called  on  Mrs.  Lundean  at 
the  Beno  Company's  establishment,  and  ask- 
ed her  if  she  was  Mrs.  Lundean,  and  on  be- 
ing informed  by  her  that  she  was  either  re- 
marked that  he  wished  to  be  sure  he  knew 
who  she  was  and  walked  away,  as  she  testi- 
fied, or  asked  her  If  she  was  the  person 
who  signed  or  acknowledged  the  mortgafte  or 
Instrument  and  left,  as  he  testified,  though 
unable  to  say  whether  be  used  the  word 
"signed"  or  "acknowledged"  or  "mortgage" 
or  "instrument."  But  he  was  certain  that 
he  had  tbe  mortgage  in  his  hand  and  did  not 
show  It  to  her,  and  does  not  deny  but  that 
he  had  known  her  by  sight  a  long  time,  and 
that  he  had  learned  her  name  when  be  took 
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ber  acknowle<lsn>ent  as  Mary  Lmidean,  and 
that  he  knew  the  paper  Hamilton  brought 
.  in  was  the  one  acknowledged  by  her  before 
lilm.  Why  he  did  not  exhibit  the  mortgage 
to  her,  and  directly  Inquire  whether  she  was 
the  person  whose  name  was  attached  and 
had  acknowledged  it,  is  not  explained;  nor 
docs  he  give  an  intelligent  explanation  of 
this  call  on  her.  Asked  how  he  happened  to 
do  so,  he  responded,  "Oh!  Just  in  a  general 
way,  taking  all  precautions  possible."  A 
more  plausible  response  would  bare  been 
that  he  went  up  to  inquire  about  the  mortr 
gage  in  connection  with  the  matters  hereto- 
fore mentioned.  This  was  the  natural  thing 
for  htm  to  have  done  when  talking  to  her; 
and,  having  the  mortgage  in  his  hand,  why 
did  he  not  do  so?  There  is  only  one  reason- 
able response,  and  that  is  that  he  feared  he 
might  learn  of  infirmities  inhering  in  paper. 
Counsel  say  that  he  made  no  other  inquiries, 
for  that  to  do  so  would  not  have  been,  "good 
banking."  This  may  have  been  true  as  to 
the  propriety  of  making  any  inquiry  what- 
ever of  the  maker  of  the  note  and  mortgage, 
in  the  absence  of  suspicious  circumstances. 
[7-9]  But  in  view  of  the  facts,  to  which  we 
have  adverted,  then  within  his  knowledge^ 
the  banking  which 'would  omit  to  obtain  in- 
formation from  a  source  sought  out  by  him, 
and  with  no  other  apparent  purpose  than  to 
acquire  It,  is  to  become  denounced  as  un- 
trustworthy, and  the  only  reasonable  Infer- 
ence therefrom  is  that  such  omission  was 
in  the  fear  that  upon  inquiries  he  would 
ascertain  the  truth  concerning  the  note  and 
mortgage  up  to  that  time.  Had  he  exhibited 
the  mortgage,  she  would  have  discovered 
that  it  was  drawn  to  Hamilton  as  mortga- 
gee, and  this  would  undoubtedly  have  led 
to  his  discovery  that  Hamilton  had  no  such 
title  as  would  enable  him  to  hypothecate  it 
as  collateral  security;  and  the  opportunity 
to  collect  the  $500  note  would  have  gone 
glimmering.  Thijs  Is  not  a  case  of  mere 
carelessness  to  make  inquiry,  or  lack  of  pru- 
dence in  not  giving  heed  to  matters  whldi 
might  put  an  ordinary  person  on  inquiry, 
but  of  a  willful  omission  or  neglect  to  make 
inquiries  for  fear  of  ascertaining  facts  which 
would  prevent  him  from  assuming  the  atti- 
tude of  an  Innocent  purchaser,  should  he 
acquire  the  note  and  mortgage  aa  collateral 
security  or  as  bolder.  One  may  not,  with 
knowledge  of  facts  casting  doubt  on  the 
holder's  title,  and  which  excite  suspicion  to 
such  an  extent  he  fears  to  investigate,  lest 
a  defense  be  disclosed,  cautiously  close  his 
eyes  and  act  in  the  dark  in  taking  over  ne- 
gotiable paper,  and  thereby  become  a  pur- 
chaser In  good  faith.  Knowlton  v.  Schultz, 
6  N.  D.  417,  71  N.  W.  550;  Schmueckle  v. 
Waters,  125  Ind.  2C5,  25  N.  E.  281 ;  Bowman 
V.  Metzser,  27  Or.  23,  39  Paa  3,  44  Pac.  1090; 
Tourtelot  v.  Reed,  62  Minn.  384,  64  N.  W. 
92$.  It  is  not  enough  that  the  purchaser  be 
put  on  inquiry  merely.   The  facts  within  his 


knowledge  must  be  of  such  a  character  as  to 
warrant  the  conclusion  that  he  either  ac- 
tually Ivnows  of  the  Infirmity,  or,  If  he  does 
not  know,  that  his  abstinence  from  making 
Inquiry  arises  from  a  belief  or  suspicion 
that  inquiry  would  disclose  such  Infirmity 
or  vice  in  the  instrument.  See  Lehman  t. 
Press,  106  Iowa,  389,  76  N.  W.  818.  This 
last  was  the  situation  In  the  case  at  bar. 

[10]  With  reference  to  the  pleas  of  estop- 
pel interposed,  it  is  enough  to  say  as  to  the 
first  that,  as  we  have  assumed  that  plain- 
tiff signed  the  note  and  mortgage,' the  plea 
based  on  the  theory  that  plaintiff  supposed 
she  was  signing  an  application  for  a  loan. 
Instead  of  these  instruments,  requires  no  at- 
tention;  and,  as  to  the  second,  that  if  de- 
fendants obtained  the  instruments  In  bad 
faith  she  would,  owe  them  no  duty,  either  of 
discovering  th^r  wrong  or  of  saving  them 
harmlees.  Even  had  she  been  as  vigilant  as 
is  claimed  she  should  have  been,  the  record 
warrants  the  conclusion  that  nothing  could 
have  been  saved  through  recovery  from 
Hamilton  for  either  party. 

We  are  content  with  the  decree  of  the  tri- 
al court,  and  it  is  aflbmed. 


PBBSTON,  O.  X, 
and  OATNOB,  JJ., 


and  WEAVER,  EVANS, 
concur. 


SALINOBIR,  J.  (dissenttng).  Where  the 
maker  defends  at  law,  and  has  evidence  that 
the  title  of  the  payee  Is ,  defective,  the  in- 
dorsee must  show  good  faith.  The  question 
is  whether  that  Is  Che  role  where  the  maker 
is  plaintiff  and  saeks  the  affirmative  equi- 
table relief  of  cancellation.  The  majority 
says  the  burden  is  asd^ned  by  the  statute 
and  that  the  Negotiable  Inetrument  Act 
(Code  Snpp.  1913,  {  8060al  et  seq.)  is  con- 
cerned with  neither  form  nor  forum,  but  lays 
down  a  general  rule.  It  seems  to  ma  this 
may  be  well  answered  in  two  ways: 

(a)  The  evidence  rule  In  question  is  nbt 
statutory — Is  but  declarative  of  the  common 
law.  Green  v.  Wllkle,  98  Iowa,  87,  66  N.  W. 
1046,  36  L.  JR.  A.  434,  00  Am.  St  Rep.  184; 
Voss  T.  CSiamberlaln,  139  Iowa,  669,  17  N.  W. 
269,  19  L.  B.  A,  (N.  S.)  106,  J30  Am.  St.  Rep. 
331.  Therefore  decisions  oit  this  point  are 
applicable,  even  if  made  where  there  is  no 
negotiable  Instrument  statute.  I  submit  it 
has  been  held  that,  even  if  the  maker  stops 
short  of  asliing  affirmative  equitable  relief 
and  but  asks  the  opening  and  closing  argii- 
inent,  he  must  prove  bad  faith.  Cochran  v. 
Prlddy,  49  Tex.  av.  App.  39,  107  S.  W.  61B. 
In  effect.  It  is  declared  in  Black,  Bankruptcy, 
$  716,  that  the  burden  shifts  If  relief  such  as 
cancellation  is  prayed. 

(b)  Rules  of  evidence  found  in  negotiable 
Instrument  statutes  apply  only  If  a  negotia- 
ble Instrument  be  Involved.  The  petition  at 
first  declared  such  an  Instrument  existed. 
This  declaration  was  expressly  withdrawn 
by  amendment  alleging  that  the  original  dec- 
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laration  vnaa  put  In  under  a  mlsapprebenslon 
of  both  fact  and  law.  It  was  also  with- 
drawn because  of  allegation  that  plaintiff 
was  tricked  Into  signing  negotiable  Instru- 
ments onder  the  belief  she  was  signing  noth- 
ing but  an  application  for  a  loan.  Inconsis- 
tency is  permitted  as  to  defenses  only. 
Wbere  an  amendment  to  petition  Is  Incon- 
sistent with  the  petition,  the  amendment  be- 
comes tUe  basis  of  the  suit 

It  follows  that  the  amendment  changed  the 
suit  into  one  to  cancel  because  assent  was 
lacking.  If  that  be  her  suit,  she  cannot  avail 
herself  of  evidence  rules  that  apply  to  ne- 
gotiable paper  only ;  and  it  Is  overwhelmlng- 
ly  settled  that,  when  one  Is  tricked  into  sign- 
ing what  proves  a  negotiable  Instrument,  he 
does  not  create  negotiable  paper. 

"Negotiability  •  •  •  presupposes  the  ex- 
istence of  the  instrument  as  baring  been  made 
by  the  party  whose  name  is  subscribed ;  for, 
nntil  it  has  been  so  made  and  baa  such  actual 
lc«ai  existence,  it  ia  absnrd  to  talk  about  a  ne- 
Kotiation,  or  transfer,  or  bona  fide  holder  of  it, 
within  the  meaning  of  the  law  merchant. 
Wnlker  t.  Ebert,  29  Wis.  194,  9  Am.  Rep.  548; 
KelloKK  -9.  Steiner,  29  Wis.  626;  Butler  v. 
earns,  37  Wis.  61;  Ka«el  v.  Tottea,  59  Md. 
447. 

It  la  only  when  the  party  sought  to  be 
cbarged  Intended  to  bind  hlmaeU  by  some 
obligation  in  writing  that  a  negotiable  InstrU" 
ment  may  be  created  by  him,  and  no  negotia- 
ble instrument  ezista  where  there  was  no  in- 
tentlon  to  create  one.  No  contract  can  come 
Into  exlataice  unless  the  parties  give  assent; 
wherefore,  if  a  paper  Is  signed  In  the  belief 
that  it  was  not  a  negotiable  instrument.  It 
la  aa  thon^  no  paper  has  been  signed,  for 
the  reason  "that  tl^  will  does  not  go  with 
the  act"  Oibbs  v.  Unabury,  22  Mich.  479, 
7  Am.  Rep.  675,  Collowed  In  Anderson  v.  Wal- 
ter, 34  Mich.  113.  To  the  same  effect  are 
cases  too  numerous  to  cite.  One  is  Green  t. 
WUfcie,  88  Iowa,  80,  68  N.  W.  1046,  36  L.  R. 
A.  434,  60  Am.  St  Bep.  184.  AU  the  text- 
writers  declare  it  It  was  held  as  early  as. 
If  not  earli^  than,  Foster  v.  McKlnnon,  L.  R. 
4  C.  P.  704,  and  is  affirmed  down  to  the 
last  advance  sheets.  In  principle  this  Is  the 
ground  takoi  in  Bank  v,  Zeims,  93  Iowa, 
143,  61  N.  W.  483.  A  very  strong  case  for 
tliia  posltloD  is  Brlggs  v.  Elwart  51  Mo.  246, 
11  Am.  Bep.  445,  followed  In  Martin  v.  Smylee, 
55  Mo.  577,  and  Corby  v.  Weddle,  67  Mo. 
452.  In  Nance  v.  Lary,  5  Ala.  370,  the  doc- 
trine is  applied  to  a  case  where  the  maker 
wrote  his  name  on  a  blank  piece  of  paper, 
of  which  another  ttxA  poesession  without 
authority,  and  upon  which  he  wrote  a  prom- 
issory note,  which  he  negotiated  to  a  good- 
faith  buyer. 

I.  (a)  Since  plaintiff  seeks  cancellation, 
and  Aace  she  pleads  that  no  negotiable  In- 
strument Is  In  existence.  It  would  seem  to 
f<Alow  that  she  may  not  Invoke  a  rule  of  evi- 
dence applicable  to  negotiable  Instruments 
only,  and  to  follow  In  turn  that  plaintiff  has 
the  burden  of  prool  on  b.ad  fajLth.    I^  then. 


the  witnesses  are  of  equal  credibility,  the 
plaintiff  should  fall.  But  were  the  burden 
of  the  issue  on  defendants,  still  they  should 
prevail,  if  their  testimony  be  the  more  credi- 
ble. The  majority  holds  that  nothing  In  the 
record  Indicates  one  party  to  be  a  more 
credible  wltneslb  than  the  other.  What  Is  the 
record  ? 

(a)  Plaintiff  swore  In  pleading,  over  and 
again,  that  she  executed  a  note  and  mort- 
gage. She  testifies,  in  effect,  that  she  signed 
no  note.  She  knows,  and  the  majority  holds, 
she  signed  It 

(b)  She  testifies  Price  told  her,  after  he 
knew  there  was  trouble,  what  would  clearly 
prove  he  knew  a  fraud  had  been  committed 
upon  her  In  loaning  Hamilton  on  her  paper. 
It  is  Incredible  that  a  keen  banker  should 
do  this,  and  let  his  money  go,  knowing  this. 

(c)  She  swears  In  pleading  that  Price 
knew  Hamilton  well,  and  the  two  had  been 
associated  in  various  enterprises;  that  she 
knew  nothing  of  Hamilton,  and  trusted  Price. 
The  "undisputed  testimony.  Including  her 
own.  Is  that  she  knew  Hamilton  well,  had 
had  dealings  with  him  before,  and  relied  on 
him  Implicitly;  that  she  knew  nothing  of 
Price  beyond  knowing  hla  name;  and  that 
Price  had  not  been  an  associate  of  Hamilton. 
In  the  face  of  this  she  testifies  she  relied  on 
Price. 

(d)  She  admits  she  went  into  a  deal  with 
Hamilton  which  "did  not  look  straight"  and 
that  she  told  Hamilton  so. 

(e)  Plaintiff  testifies  that  though  she  In 
fact  signed  a  note  and  mortgage,  she  believed 
she  was  signing  an  application  to  a  loan 
agency  In  Kansas  City.  Plaintiff  wants  It 
believed,  first,  that  she  did  not  know,  and 
had  not  experience  enough  to  know,  though 
an  experienced  business  woman,  that  she 
was  signing  a  mortgage;  second,  and  still 
more  Incredible,  that  she  did  not  know  she 
was  signing  a  note ;  third,  that  she  believed 
what  she  signed,  to  wit  a  mere  application 
for  a  loan  to  a  concern  that  had  no  relations 
with  defendant  bank,  would  enable  her  to 
go  to  that  bank  and  get  her  money. 

No  matter  who  has  thfe  burden  of  proof, 
the  testimony  for  plaintiff  is  the  less  credi- 
ble; and  this  Is  so,  though  the  trial  judge 
saw  the  witnesses.  The  majority  treats 
that  advantage  possessed  below  as  Is  done 
concerning  a  finding  on  the  law  side.  It 
has  but  little  effect  on  hearing  de  novo,  or  It 
would  not  be  a  hearing  de  novo.  Even  on 
the  law  side  that  advantage  would  count 
for  little  against  such  Impeachment  of  cred- 
ibility as  this  record  presents.  See  Miller 
V.  Paulson,  169  N.  W.  203,  decided  at  this 
sitting. 

n.  I  fall  to  understand  why  the  majority 
cites  cases  such  as  McNlght  r.  Parsons,  136 
Iowa,  390,  113  N.  W.  858,  22  L.  R.  A.  (N.  S.) 
718,  125  Am.  St.  Rep.  265,  15  Ann.  Cas.  605. 
They  deal  with  what  Is  enough  to  send  bad 
faith  of  an  indorsee  to  a  jury.  The  ques- 
tion here  Is  whether  bad  faith  may  be  found 
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on  review  de  novo.  Since  tills  salt  no  longer 
inrolves  a  negotiable  instrument,  the  statute 
rule  on  proof  of  bad  faith  has  no  applica- 
tion.  If  that  be  passed,  there  is  no  evidence 
Jit  bad  faith.  The  majority  rightly  contwds 
that  many  things  are  no  evidence  of  bad 
faith.  It  bases  its  decision  on  Lehman  v. 
Press,  106  Iowa,  389,  76  N.  W.  818,  Knowlton 
V.  Schultz,  6  N.  D.  417,  71  N.  W.  650, 
Schmueckle  v.  Waters,  125  Ind.  265,  25  N. 
B.  281,  Bowman  v.  Metzger,  27  Or.  23,  39 
Pac.  3,  44  Pae.  1090,  and  Tourtelot  v.  Reed, 
62  Minn.  384,  64  N.  W.  928— all  holding  that 
one  who  has  his  suspicions  aroused,  so  that 
he  is  afraid  to  investigate,  may  not  cautious- 
ly close  his  eyes  and  act  in  the  dark  for  the 
bad-faith  purpose  of  making  himself  "an  in- 
nocent purchaser";  that  a  purposed  absten- 
tion from  inquiry,  or  further  inquiry,  In  the 
belief  that  its  making  or  pursuit  would  re- 
veal an  infirmity,  may  taint  the  purchase. 
Of  course,  I  have  no  quarrel  with  this  law, 
but  find  no  facts  upon  whidi  to  apply  it  All 
the  evidence  is  this: 

(a)  The  majority  makes  a  point  of  the  as- 
sertion that  there  is  a  failure  to  prove  that 
the  suspicions  of  Price  were  not  aroused  by 
the  tact  that  he  was  called  upon  as  a  notary 
to  acknowledge  the  mortgage  which  Hamilton 
had  offered  defendant  bank's  cashier  as  col- 
lateral for  a  loan.  The  trouble  is  (1)  there 
is  no  evidence  that  the  mortgage  acknowl- 
edged was  the  one  offered  the  cashier ;  (2)  if 
it  was  the  one,  there  is  no  evidence  Chat 
Price  knew  it,  and  the  majority  finds  that 
his  acknowledging  was  a  perfunctory  act 
that  made  no  impression  on  Price,  which 
finding  is  suK>orted  by  undisputed  evidence 
that  Price  would  not  know  such  a  mortgage 
existed,  were  he  not  shown  his  acknowledg- 
ment of  it ;  (3)  a  request  by  Hamilton  to  ac- 
knowledge the  execution  of  a  mortgage  run- 
ning to  Hamilton  and  which  he  had  offered 
for  collateral  is  not  a  ground  for  suspecting 
that  he  has  no  ti^t  to  the  mortgage.  On 
the  contrary,  the  rightful  owner  of  a  mort- 
gage would  want  it  asknowledged  if  he  de- 
sired to  borrow  on  it. 

(b)  It  is  said  that  it  is  evidence  of  bad 
faith  that  a  loan  of  $2,800  was  made  on  this 
mortgage,  which  was  for  $3,600,  and  is  said 
to  be  for  $100  more  than  the  mortgaged  prop- 
erty was  worth,  and  that  reasonable  Inquiry 
would  have  disclosed  this  fact.  I  have  to 
say,  first,  that  the  foundation  of  this  argu- 
ment is  that  a  witness  put  the  value  at  $3,- 
500,  adding  that  it  might  be  worth  $3,800 ; 
second,  failure  to  make  the  inquiry  is  no 
evidence  of  bad  faith;  third,  inquiry  was 
made  and  disclosed  that  the  property  was 
worth  $1,200  or  $1,300  more  than  the  loan 
sought;  fourth,  in  the  view  of  the  majority 
plaintiff  is  not  impeached  for  believing  that 
this  property  was  good  for  a  loan  of  $3,500, 
and  having  attempted  to  make  sudh  loan, 
yet  the  bank  is  said  to  have  acted  in  bad 
faith  for  treating  the  same  property  as  good 
for  $2,800. 


(c)  Another  claim  is  that  the  bank  loaned, 
and  closed  its  eyes  in  doing  it,  because  it 
feared  to  lose  a  $500  note  made  it  by  Ham- 
ilton, which  was  paid  out  of  said  new  loan. 
The  major  premise  is  not  sustained  by,  and 
is  contrary  to,  the  evidence.  The  $500  note 
had  sureties.  Assume  the  presumption  that 
all  were  solvent  is  overcome  as  to  Hamil- 
ton, it  still  exists  for  his  sureties.  Both  this 
presumption  and  affirmative  undisputed  evi- 
dence that  the  note  -jras  good,  and  that  de- 
fendants considered  it  so,  is  swept  aside  on 
no  more  than  the  fact  that  the  cashier  was 
"unable  to  assign  any  reason"  for  thinking 
the  note  was  good.  It  is  also  pointed  out 
that  the  hank  declined  to  make  the  $2,800 
loan  on  the  signers  to  the  $500  note.  I  can- 
not understand  how  the  fact  that  signers 
are  declined  on  a  note  for  $2,800  disproves 
the  testimony  that  they  were  good  and  con- 
sidered good  for  $500.  The  petition  charges 
actual  fraud  and  conspiracy.  It  seems  un- 
believable the  bank  would  be  guilty  of  the 
charge  to  save  a  $500  note.  Certainly,  it 
would  not  when  the  note  was  good.  If  this 
can  be  believed  of  the  bank,  certainly  Price 
would  not  join  in  this  crime  to  save  a  $500 
note  helont^g  to  the  bank;  and  the  majori- 
ty finds  that  nether  defendant  is  guilty  as 
charged. 

(d)  The  next  "evidence"  of  bad  faith  is 
that  Price  must  have  noticed  that  Hamilton 
had  "forged"  the  name  of  Price  as  a  wit- 
ness to  the  mortgage.  I  think  the  record 
exhibits  no  "forgery";  beyond  all  question. 
Price  did  not  notice  if  it  existed,  and  it  re- 
quires more  imaginatloB  than  I  possess  to 
understand  why  one  should  want  to  forge  the 
signature  of  Price  to  a  paper  as  a  witneaa, 
which  Price  had  acknowledged  as  a  notary. 

(e)  The  main  ground  upon  which  the  ma- 
jority places  Itself  is  that  Price  for  some 
reason  went  to  plaintiff  with  the  mortgage 
in  his  hand  and  asked  her  whether  she  was 
the  perscm  who  had  exiecuted  same,  but  did 
not  show  her  the  mortgage.  As  to  this  I 
have  to  say  (1)  that  the  failure  to  show  her 
the  mwtgage  is  an  immaterial  matter,  be- 
cause. If  plaintiff  can  have  any  relief,  it 
must  be  done  by  holding— as  the  majority 
does  hold — that  she  knovtringly  executed  note 
and  mortgage,  which  would  estop  her  to  de- 
ny that  die  did  not  know  what  was  in  what 
she  signed.  Therefore  showing  her  the  mort- 
gage would  but  have  disclosed  what  both 
she  and  Price  knew  as  matter  of  law.  (2) 
For  all  that  appears  the  mortgage  had  al- 
ready been  bought.  (8)  Pass  all  that,  and 
stm  it  could  not  have  been  the  purpose  of 
Price  to  refrain  from  inquiry,  and  so  make 
an  "innocent  purchase";  for,  if  that  had 
been  his  bad-faith  purpose,  he  would  have 
made  sure  by  keeping  away  altogether.  If 
statute  "bad  faith"  were  Involved,  it  is  not 
proved. 

III.  The  charge  in  the  petition  Is  that  the 
defendants  were  coconspirators  with  Ham- 
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flton  to  cheat  and  defraud  her  out  of  tbe 
proceeds  of  the  mortgage.  I  shall  not  stop 
to  elaborate  upon  the  proposition  that  the 
bank  could  not  be  a  conspirator;  that  no- 
tice to  Price,  bank  president,  was  not  in  this 
matter  notice  to  the  bank,  because  the  au- 
thority of  a  bank  president  as  such  is  ex- 
ceedingly limited,  and  that  under  a  general 
rule  in  agency,  which  Is  that  it  Is  not  pre- 
sumed the  knowledge  of  the  agent  is  the 
knowledge  of  the  principal  when  It  is  natu- 
ral that  the  agent  would  conceal  his  knowl- 
edge, the  bank  had  no  notice,  even  if  Price 
knew  anything,  because  It  may  well  be  pre- 
sumed that,  if  he  were  guilty  of  the  crime 
charged,  he  would  conceal  and  not  reveal  It 
1  content  myself  on  this  head  with  pointing 
oat  that  the  majority  finds  the  charge  is  not 
proven.  \7Mle  I  agree  to  this  conclusion, 
I  cannot  agree  to  the  deduction  that  the  re- 
lief granted  "is  clearly  within  the  allegation 
of  the  petition."  The  petition  charged  actual 
fraud  and  conspiracy.  A  conclusion  that 
the  charge  Is  not  proved  should  alone  have 
sufficed  to  reverse  a  decree  whl(^  finds  the 
eridenee  to  sustain  what  the  majority  holds 
it  does  not  sustain.  And  see  Wright  v. 
FItnn,  33  Iowa,  163. 

IV.  If  it  be  conceded  to  be  immaterial 
that  this  is  a  suit  to  cancel.  Instead  of  a  de* 
fmse  asserting  a  bad-faith  purdiase;  if  It 
be  therefore  conceded  that  defendant  has  the 
burden  of  prdof  oo  good  faith;  it  It  be  con- 
ceded that  this  Is  a  suit  involving  the  pur- 
chase of  a  negotiable  Instrviment — ^yet  all 
these  concessions  are  immaterial,  because 
plaintiff  Is  seeking  affirmative  relief  In  equi- 
ty; and  she  may  not  have  such  relief,  if  eftie 
negligently  refrained  from  reading  before 
sbe  signed.  Such  negligence  will  bar  such 
relief,  eren  between  the  parties.  She  may 
not  have  the  relief,  even  against  Hamilton. 
Therefore  she  surely  cannot  have  It  against 
an  Indorsee,  who  Is  not  an  actual  participant 
tai  the  firand.  If  it  was  negligent  not  to 
read,  equity  will  deny  relief  because  of  such 
negligence,  even  between  the  parties,  Beld 
v.  Bradley,  105  Iowa,  220,  221,  74  N.  W.  896; 
Glenn  v.  Statler,  42  Iowa,  107;  McKlnney 
V.  Herrlck,  66  Iowa,  414,  23  N.  W.  767; 
Bonnot  v.  Newman,  108  Iowa.  158,  78  N.  W. 
817;  Boundy  t.  Kent,  75  Iowa,  662,  87  N. 
W.  146;  Minneapolis  By.  v.  Cox,  76  Iowa, 
310,  41  N.  W.  24,  14  Am.  St.  Rep.  216; 
Shores  v.  Lonning,  159  Iowa,  95,  140  N.  W. 
197.  This  last  case  was  on  the  law  side  and 
between  the  parties  to  the  contract.  It  up- 
holds that  the  signer  is  bound,  unless  sign- 
ing without  reading  can  be  found  to  be  no 
negligence,  aqd  then  proceeds  to  say: 

"We  do  not  overlook  the  fact  that  many  cases 
bold  a  contrary  rale  upon  the  theory  that  it 
is  BO  defense  for  one  gmilty  of  a  fraud  to  say 
that  the  other  party  was  negligent  in  believ- 
ing him ;  *  *  *  bat  we  have  bo  long  adhered 
to  the  doctrine  lust  stated  that  we  are  not  sat- 
isfied in  departing  from  it  now." 


Quite  a  proiwrtlon  of  the  cases  Involve  in- 
nocent Indorsees.  But  that  makes  no  differ- 
ence ;  for,  as  has  been  seen,  when  affirmative 
relief  is  sought  in  equity,  even  the  one  who  is 
charged  with  having  committed  the  fraud 
may  say  that  the  maker  is  by  negligence  bar- 
red from  relief.  All  that  the  opinion  claims 
is  that  plaintUT  game  to  the  bank  at  the  In- 
stance of  a  telephone  message  from  Hamil- 
ton. When  she  arrived,  Price  was  at  his 
desk  In  a  small  room,  and  Hamilton  across 
the  aisle.    Hamilton  said: 

"I  Imow  your  time  is  limited,  and  all  we  will 
ask  you  to  do  is  to  sign  this  paper.  You  will 
have  to  sign  this  paper  before  your  money  can 
come,  and  it  will  come  through  the  bank." 

As  she  sat  down  at  the  desk.  Price,  who 
WHS  standing,  remarked,  "Sign  your  name  on 
this  line,  Mrs.  Lundean,"  pointing  to  the  line. 
Then  Ij^lltcm  requested  that  she  sign  her 
name  "Mary,"  because  It  appeared  that  way 
In  the  abstract.  After  so  signing,  she  in- 
quired It  there  was  anything  farther,  and 
was  told  by  Hamilton  that  the  paper  could 
be  finished  after  she  left  Whereupon  she 
departed  and  left  the  paper.  There  Is  noth- 
ing here  to  avoid  the  effect  of  signing  with- 
out reading.  This  alone  suffices  to  defeat 
the  equitable  relief  prayed.  A  thousand 
cases  hold  that  more  than  this  will  not  avc^d 
enforcement  of  what  was  signed.  Included 
In  them  are  Van  Slyke  v.  Rooks^  ISl  Mich. 
88,  147  N.  W.  579;  McKlnney  v.  Herrlck, 
66  Iowa,  414,  23  N.  W.  767;  McCormack  t. 
Molburg,  43  Iowa,  561 ;  Chirurg  v.  Ames,  138 
Iowa,  708,  lie  N.  W.  865;  GuUiher  v.  KaU- 
way,  BO  Iowa,  422,  13  N.  W.  429;  Wallace  ▼. 
Ballway,  67  Iowa,  547,  25  N.  W.  772;  Jen- 
kins V.  Coal  Co.,  82  Iowa,  618,  48  N.  W.  970; 
Soper  V.  Peck,  51  Mich.  663,  17  N.  W.  57; 
Shores  v.  Lonning,  169  Iowa,  100,  140  N.  W. 
197;  Green  v.  Wllkle.  98  Iowa,  74,  66  N.  W. 
1046k  36  L.  B.  A.  434,  60  Am.  St  Rep.  184. 
It  is  not  an  avoidance  of  the  failure  to  have ' 
read  that  the  other  party  directed  the  signer 
where  to  make  erasure  of  clauses  covering 
antecedent  debts»  and  informed  him  that 
such  erasure  wonld  strike  all  of  them  out. 
when  in  truth  it  struck  out  bat  one  of  them. 
Held  V.  Bradley,  106  Iowa,  220,  221,  74  N.  W. 
896. 

The  majority  has  absolutely  nothing  to 
say  against  all  this,  uoless  it  be  the  perfectly 
immaterial  statement  that  the  case  is  one  In 
which  it  holds  that  plaintiff  made  a  negoti- 
able instrument  which  Hamilton  could  not 
collect,  and  that  the  bank  could  not  collect 
because  it  bad  notice  of  the  infirmity.  As 
said,  this  is  an  immaterial  statement  first, 
because  by  amendment  to  petition  the  plain- 
tiff settled  that  there  was  no  negotiable  in- 
strument and  the  court  may  not  act  in  dis- 
regard of  this  allegation,  and  for  her  benefit 
hold  that  she  made  a  n^otlable  instrument; 
second,  failure  of  the  evidence  to  prove  good 
faith  is  utterly  immaterial,  where  the  maker 
seeks  aifinnative  r^ef  in  equity  and  was 
negligent  in  signiog  without  reading.     As 
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seen,  this  Is  so  If  Hamilton  himself  were  de- 1 
fending  thla  suit  Surely  what  Is  true  of  a 
party  to  the  fraud  must  be  true  of  one  who 
the  majority  finds  was  not  a  party  to  the 
fraud.  Surely  one  who  merely  falls  to  show 
he  bought  in  good  faith  has  as  much  standing 
as  the  payee  who  committed  the  fraud. 

V.  But  assume  that  in  fdct  there  was  no 
negligence  or  that  It  is  in  fact  excusable  neg- 
ligence. Defendants  pleaded  that  certain 
things  do  constitute  negligence  that  estops 
the  plaintiff  to  claim  what  her  claim  finally 
became,  to  wit,  that  the  two  Instruments 
should  be  canceled  because  she  had  been 
tricked  into  signing  them,  and  into  the  belief 
that  she  was  signing  an  application  for  a 
loan.  This  plea  of  the  defendants  was  in  no 
manner  attacked.  "Under  familiar  rules, 
If  matter  pleaded  as  a  defense  is  not  attacked 
by  motion  or  demurrer,  and  there  is  testi- 
mony to  sustain  it,  it  will  defeat  the  action, 
although  it  may  not  have  amounted  to  a 
legal  defense."  Bank  y.  Zelms,  93  Iowa, 
143,  61  N.  W.  483,  citing  Conger  ▼.  Orabtree, 
88  Iowa,  536,  55  N.  W.  335,  45  Am.  St.  Rep. 
249 ;  Linden  v.  Green,  81  Iowa,  366,  46  N.  W. 
1108;  Benjamin  v.  Vleth,  80  Iowa,  149,  45  N. 
W.  73t.  And  see  Eniz  v.  Railway,  114  Iowa, 
608,  87  N.  W.  417;  Ormsby  v.  Graham,  123 
Iowa,  211,  98  N.  W.  724;  Helman  v.  Felder, 
178  Iowa,  751,  160  N.  W.  234;  Boyd  v.  Wat- 
son, 101  Iowa,  222,  70  N.  W.  120;  Lacy  v. 
Oounty,  106  Iowa,  16,  76  N.  W.  689.  So  It 
becomes  the  controlling  question  Just  what 
defendants  asserted  created  such  estoppel, 
and  whether  that  assertion  was  proved.  If 
the  facts  relied  on  for  the  estoppel  in  said 
unchallenged  plea  are  established,  there  is 
on  estoppel  pleaded,  though  the  facts  pleaded 
do  not  in  truth  create  such  estoppel. 

By  adopting  all  allegations  of  the  original 
answer,  an  amendment  to  answer  repeats  a 
denial  of  the  bad  faith  charged  in  the  peti- 
tion, worked  by  declaring  that  the  purchase 
was  made  in  good  foith.  To  say  at  this  point 
that  defendante  proved  good  faith  would  beg 
the  question.  Therefore  I  content  myself 
with  saying  that  the  plea  of  good  faith  was 
an  immaterial  one,  and  need  not  be  proved; 
for,  in  a  suit  for  affirmative  equitable  relief, 
a  defendant  who  is  not  Innocent  has  as  much 
defensive  standing  as  has  one  who  Is.  As 
for  the  rest,  the  amendment  expressly  bases 
an  estoppel  plea  upon  nothing  but  the  allega- 
tion that  plaintiff  signed  while  she  was  "a 
person/  who  could  read  and  write,  ♦  ♦  • 
and  is  a  person  who  is  and  was  at  the  time 
of  the  execution  of  said  Instrument  compe- 
tent to  know  and  understand  the  nature  and 
ctTect  and  meaning  of  the  same,"  and  that 
she  was  farther  negligent  because,  by  so 
signing  and  by  delivery  to  Hamilton,  she  put 
it  In  his  power  to  sell  the  Instruments.  It 
will  not  be  claimed  that  this  allegation  is 
not  absolutely  proved.  So  this  estoppel, 
which  Is  given  no  consideration  by  the  ma- 
jority, should  alone  reverse. 


The  only  answer  by  the  majority  is  tliat 
there  was  not  in  fact  a  good  plea  of  estoppel, 
because  the  case  is  dealt  with  as  a  claim  that 
one  who  knowingly  signed  a  note  was  de- 
frauded. First,  it  may  not  so  be  dealt  with, 
because  the  petition  makes  the  suit  one  in 
which  no  paper  knowingly  signed  is  involv- 
ed; second,  even  If  the  plea  of  estoppel  be 
jiot  in  fact  good,  failure  to  attack  makes  It 
good.  This  last  the  majority  leaves  un- 
touched. 

V.  (a)  Still  another  estoppel  Is  pleaded, 
and  It,  too,  seems  not  to  have  had  any  con- 
sideration. It  does  not  inject  good  or  bad 
faith,  at  aU,  and,  of  course,  this  made  it 
unnecessary  in  aid  of  the  estoppel  to  prove 
good  faith,  even  If  good  faith  were  material. 
It  Is  based  upon  allegations  that  plaintiff  is 
estopped  by  laches,  because  she  made  no  in- 
quiry whether  her  money  had  come,  and  re- 
mained silent  untU  Hamilton  withdrew  tals 
money  from  defendant  bank  and  absconded. 
EJvery  word  pleaded  was  proved.  This  state 
of  pleading  and  proof  Is  alone  a  warrant  for 
reversal.  Of  this  plea  nothing  Is  said,  ex- 
cept that  Hamilton  was  financially  worth- 
less, and  that  plaintiff  owed  no  duty  to  warn 
those  who  had  bought  by  bad  t&lth.  As- 
sume this  proves  the  plea  is  In  fact  bad; 
how  does  that  answer  the  unanswerable  posi- 
tion that  the  plea  as  made,  and  which  did 
not  negative  what  the  majority  points  out; 
was  in  no  manner  assailed? 


SHERMAN  ▼.  SMITH  et  al.    (No.  302G3.) 
(Supreme  Court  of  Iowa.    Oct.  25,  1918.) 

1.  CoBPOBATiONS  «=>99(1)— Stock— IssDANCB 
FOB  Note— VAUDrrr. 

^  Acts  33d  Gen.  Aasem.  c.  104,  t  4  (Code 
Supp.  1007,  a  1641-b,  1641-e,  ie41-f),  re- 
quiring  permission  from  Executive  Council  to 
sell  corporate  stock  for  anything  but  cash,  etc., 
was  not  intended  to  invalidate  stock  issued  for 
notes,  a  certificate  having  been  filed  falsely 
stating  stock  bad  been  paid  for  in  money,  but 
to  make  violations  of  chapter  cause  for  havinjr 
stock  canceled  at  Attorney  General's  suit,  and 
to  inflict  other  punishments,  so  that  the  notes 
did  not  lack  consideration. 

2.  WoBDs  AWD  Phbases— "Void." 

Where  word  "void"  is  used  to  secure  a  right 
to  or  confer  a  benefit  on  the  public,  as  a  rule 
it  will  be  held  to  mean  null  and  incapable  of 
confirmation,  but,  if  used  respecting  the  rights 
of  individuals  capable  of  protecting  themselves, 
it  will  often  be  held  to  mean  voidable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Void.] 

3.  Appeal  and  Ebbob  *=>878(1)— Riout  to 
AiXEOK  Erbob  —  Pebsons  not  Appealino 
—Law  ot  the  Case. 

Where,  in  an  action  on  note,  debtor  and 
sureties  defended  on  ground  of  illegally  of  con- 
tdderation  and  fraudulent  representations,  nnd 
judgment  went  against  debtor  but  In  favor  of 
sureties  on  defense  of  fraudulent  representa- 
tions, rulings  as  to  consideration  were  the  law  of 
the  case  on  appeal  bv  plaintiff  from  Judgment  in 
favor  of  sureties,  taough  trial  on  appeal  was 
de  novo. 
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4.  CoBPORAnoRS  9=»0!^Is8VANCE  or  Stock 
FOB  Note— laABiUTT  or  Makes. 

While,  because  maker  of  notes  for  cotporate 
stock,  issaed  in  violation  of  statute,  was  parti- 
ceps  criminis,  he  can  have  no  afllrmative  relief 
in  suit  on  notes  by  asserting  his  own  wrong,  if 
Htock  was  Toid  for  criminality  he  can  BUCcesEH 
fully  defend  against  notes  based  on  such  stodc 
only,  and  have  purely  defensive  relief,  though  he 
participated  in  crime. 

5.  JUDOKENT  «s»704  —  BBS  JUDICATA— AC- 
TION ON  Note  fob  Stock. 

Judgment  against  maker  of  notes  given  for 
corporate  stock  isaned  in  violaticm  of  statute, 
Md  of  neceaaitr  a  finding  binding  on  all  par- 
ties before  court  that  stock  constituted  valid 
consideration,  even  though  such  parties  were 
not  adversative  to  maker  and  were  on  same  side. 

6.  Prikcipal  ai»d  Sttbett  «=>145(1)  —  Res 
Judicata— AcnoR  ov  Notes— IiIabiutt  or 

SUBETIKS. 

In  action  on  notes  given  for  corporate  stock 
issued  therefor  illegally,  if,  by  reason  of  es- 
toppel or  otherwise,  it  was  bindingly  adjudicab- 
ed  that  maker  must  pay  notes,  though  judgment 
rests  on  inability  to  nrge  certain  duenses,  sure- 
ties likewise  must  pay. 

7.  PsiNCZPAi,  AND  Subkty  $=»33— Oonbideb- 
ATioN  TO  SuBETDcs— Notes  fob  Corpobatb 
Stock. 

The  consideration  to  sureties  on  notes  given 
for  corporate  stock  issued  thenar  illegally  was, 
first,  what  their  prinripal,  the  maker  of  the 
note,  received,  and,  second,  the  detriment  to  the 
payee  in  having  relied  on  the  undertaking  of 
the  sureties,  who  then  failed  to  respond. 

a  AI.TEBAI10IT  OF  IJWKBUXBnTB  «3»2&— NOTKS 

— Material  Ai/TKBAnoir. 
If  there  was  a  material  alteration  of  a  note, 
there    should   have   been   no  judgment   against 
the  maker  in  action  thereon. 

9.  PRINCIFAL  AND  StTKBTT  4=a41— MISREPRE- 
SENTATIONS TO  Suxmia— DsFBNSE. 

Sureties  on  notes  given  for  corporate  stock 
issued  illegally  therefor  could  defend  on  account 
of  fraud  by  misrepresentations  even  if  prin- 
cipal, maker  of  notes,  oould  not,  daim  being 
that  signing  by  sureties  was  obtained  by  fraud- 
ulent representations,  a  complete  defense, 
though  none  were  made  to  principal. 

10.  Fraud  e=»ll(l)— Misbeprbbentations  — 

ACTIONABI.E  CnARACTEB. 

One  who  kn«>ws  that  a  concern  has  been  oih 
etatiiig  at  loss,  is  in  debt,  has  been  compelled 
to  borrow,  and  has  delinquent  tozes,  is  guilty 
of  actionable  misrepresentation  in  saying  to 
surety  on  notes  given  for  stock  in  concern  that 
it  is  doing  a  good  business,  making  money,  etc., 
inch  statements  not  being  opinions. 

11.  Fbaud  ^=>11(^— Misbkprxsxntaxioh  — 
Opinion  as  to  Future. 

A  representation,  to  a  surety  on  notes  given 
for  stock  in  a  drug  company  by  the  purchaser 
of  the  business,  tbat  business  was  such  maker 
would  be  able  to  meet  installments  on  notes  as 
they  fdl  due,  was  statement  of  nonactionabje 
opinion  as  to  future. 

12.  Principai.  and  Surxtt  «=3l61— Misbep- 

BESENT^TION   to   SUBETT  —  SUFFICIEKCT  OF 
EIVIDENCB. 

In  action  against  maker  of  and  sureties  on 
notes  given  for  stock  in  drug  business,  sureties 
defending  on  ground'  of  misrepresentations  by 
seller  of  stock,  evidence  held  insufficient  to  show 
seller's  statement  to  surety  that  business  was  a 
good  one  was  false. 

13.  Fraud  «=»16— Misrepbbsentation— Oon- 

CKAT.VF.NT   on    MaTERIAI.  MATTERS. 

]^audulent  concealments  on  material  mat- 
ters are  equivalent  to  affirming  a  fact  which 
does  not  exist. 


14.  Principal  and  Subett  «=»42— Mtsbepre- 
bentation  to  suhbtt— concealment. 

Doctrine  that  fraudulent  concealments  on 
material  matters  are  equivalent  to  affirming  a 
fact  which  does  not  exist  applies  quite  strictly 
in  favor  of  sureties. 

15.  Evidence  i8=»56— Pbesukption  of  Sol- 

VENCT. 

There  is  a  presumption  of  solvency,  where 
the  point  is  material. 

16.  Principal  and  Subett  C=>42— Misrepre- 
sentation   OR  CONCXALUENT  —  IirUATEBIAL 

Matter. 
Neither  ndsrepreseutation  as  to,  nor  conceal- 
ment ot  an  immaterial  matter  will  release  the 
surety;    to  have  that  effect  it  must  be  a  ma- 
terial  or  inducing  concealment. 

17.  Pbincipal  and  Surety  ^=»161— Misbbp- 
bebentation  to  subbtt  —  knowifdgk  ow 

FaLSITT— SumciENOT  OF  BVIDBNCE. 

In  suit  on  notes  for  stodc  in  drug  bnriness, 
sureties  setting  up  misrepresentations,  evidence 
held  to  show  that  seller  of  stock,  when  he  repre- 
sented to  surety  business  had  no  indebtedness, 
had  no  knowledige  of  falsity  of  representation. 

18.  PciNoiPAi,  AND  Subett  «a3l61  —  Oon- 
CflCAUaiNT  OF  Matebial  Faoi— Sukficienox 
of  Evidence. 

In  action  on  notes  for  stocb  In  drug  busi- 
ness, sureties  defending  because  seller  did  not 
inform  of  tax  delinquencies,  evidence  field  to 
■how  seller  had  every  reason  to  believe  no  taxes 
were  deUnquent. 

19.  Principai,  and  Subett  4=»161— Misrep- 
resentations TO  Subkties— Sufficiency  of 
Evidence. 

In  suit  on  notes  for  stock  in  drug  business, 
anredes  defending  on  account  of  fraudulent 
representations  that  trade  was  good,  etc.,  evi- 
dence held  not  to  show  that  store  had  run  at  a 
loss  for  six  months  and  was  heavily  indebted. 

20.  Principal  AND  Subett  «=942— Conceal- 
ment from  Subett— Right  to  Complain. 

In  salt  on  notes  for  stock  in  drug  business, 
sureties  could  not  defend  for  seUec's  suppressing 
knowledge  that  proceedings  to  restrain  selling 
liquor  £  violation  of  law  were  pending,  for 
they  cannot  say  they  would  not  have  assumed 
liability  had  they  beoi  advised  stor»  was  in  dan- 
ger of  being  vrevented  from  selling  liquor 
illegally. 

21.  Appeal  and  £2rbob  4=3173(10)— Baisino 
Issue— Laches. 

Issue  of  laches  may  not  be  raised  on  appeal 
for  first  time,  not  having  been  pleaded,  and  not 
having  been  shown  by  substantial  evideivx* 

Appeal  from  District  Court,  Calhoun  Cotm- 
ty ;  F.  M.  powers.  Judge. 

Judgment  on  promissory  notes  went 
against  defendant  J.  C.  Smith,  despite  de- 
fense by  blm  and  his  codetendants,  his  sure- 
ties, that  no  valid  consideration  supports  the 
notes,  and  that  they  had  been  materially  al- 
tered. From  this  Judgment  no  appeal  has 
been  taken.  A  further  defense  was  that  the 
notes  were  obtained  by  fraudulent  represen- 
tations. The  sureties  were  released.  Hence 
plaintiff  appeals.    Reversed. 

Hume  &  Bradsbaw,  of  Des  Moines,  for 
appellant.  O.  O.  Brown,  of  Indianola,  for 
appellees. 

SAIilNOBB,  J.  [1, 2]  The  statute  requires 
a  permission  from  the  Eixecutlve  Council  If 
It  be  proposed  to  Issue  stock  shares  for  some- 
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thing  other  than  cash.  It  attaches  certaio 
consequences  for  so  selling  without  such  per- 
mission, and  affixes  a  penalty  where  corpora- 
tion officers  make  false  certificates.  Acts 
33  a.  A.  c.  104,  t  4  (Code  Supp.  1907,  |i 
1641-b,  1641-e,  1641-f).  Plaintiff  ffled  a  ccr- 
tlfl«ate  which  stated  falsely  that  stock  had 
been  paid  for  In  money.  No  permission  was 
had  to  Issue  for  anything  but  money.  Shares 
of  this  stock  are  the  sole  consideration  for 
plalntifTs  notes.  And  appellees  assert  that, 
because  of  the  statute  violations  aforesaid, 
said  shares  are  absolutely  null  and  void,  and 
that,  therefore,  the  notes  are  wholly  unsup- 
ported by  any  consideration. 

This  argument  necessitates  a  fuller  analy- 
sis of  the  statute,  or  rather  a  consideration 
of  Its  penalties.  The  said  act  of  the  Thirty- 
Third  General  Assembly  provides  that  the 
capital  stock  of  any  corporation  issued  In 
violation  of  the  terms  and  provisions  at  stat- 
utes on  this  matter  shall  be  void,  and  that 
in  suit  brought  by  the  Attorney  General  on 
behalf  of  the  state  a  decree  of  cancellation 
shall  be  entered,  and  if  the  corporation  has 
received  any  moaey  or  thing  of  value  for  the 
stock  same  shall  be  returned  to  the  one  from 
whom  it  was  received.  Section  1641-e  is  that 
any  corporation  violating  the  provisions  of 
the  chapter  shall,  on  application  of  the  At- 
torney General  on  behalf  of  the  state,  be  dis- 
solved. Its  affairs  wound  up,  and  Its  assets 
distributed  among  the  guiltless  stockholders 
(section  1641-f);  that  any  representative  of 
a  corporation,  or  any  officer  or  agent  there- 
of, who  violates  any  of  the  provisions  of  the 
chapter,  shall,  on  conviction,  suffer  fine  or 
Imprisonment. 

We  are  of  opinion  that  when  the  statutes 
are  read  together,  as  they  should  be.  It  was 
not  the  legislative  intention  to  make  stock  is- 
sued under  the  conditions  at  bar  Ipso  facto 
void,  but  to  make  violations  of  this  dbapt» 
a  cause  for  having  the  stock  canceled  at  the 
suit  of  the  Attorney  General,  and  to  inflict 
other  punishments  for  the  violation,  which, 
however,  do  not  include  that  the  stock  issue 
shall  be  void  instead  of  voidable.  The  fail- 
ure to  bare  the  approval  of  the  Executive 
Council  has  been  dealt  with  in  this  court,  and 
It  was  held  in  rirst  National  Bank  v.  Fulton, 
156  Iowa,  734, 137  N.  W.  1019,  that  the  clear 
purpose  of  the  particular  statute  provision 
dealing  with  this  point  was  "to  protect  the 
corporation  as  such  against  the  issue  of  its 
corporate  stock  In  payment  for  property  or 
services  or  other  thing  at  fictitious  valua- 
tions." And  it  Is  expressly  ruled  that  a  note 
given  for  corporate  stock  Issued  In  violation 
of  this  provision  may  be  collected.  We  have 
not  had  occasion  to  deal  with  the  other  vio- 
lation— ^the  false  certificate.  But  in  the  law 
generally  the  words  "void"  and  "voidable" 
are  frequently  nsed  by  Legislatures  inter- 
diangeably,  and  where  the  word  "void"  is 
nsed  to  secure  a  right  to,  or  confer  a  benefit 
on,  the  public  it  will,  as  a  rule,  be  held  to 
mean  null  and  Incapable  or  confirmation,  but 


if  used  respecting  the  rights  of  Individuals 
capable  of  protecting  themselves  it  will  often 
be  held  to  mean  voidable.  See  Van  Shaack 
V.  Robblns,  36  Iowa,  201,  and  cases  cited, 
and  numerous  authorities  to  like  effect  may 
be  found  In  our  own  reports.  More  that  so 
hold  as  to  clauses  in  insurance  policies  whid] 
provide  for  their  becoming  void  upon  certain 
contingencies.  In  Toledo  Ry.  v.  Continental 
Trust  Co.,  95  E>ed.  497,  36  O.  C.  A.  155,  the 
court  constmied  a  statute  that  all  stock, 
bonds,  or  securities  of  a  railroad  company, 
purchased  of  the  company  by  a  director 
thereof  for  less  than  par  value,  should  be 
null  and  void,  and  held  that,  because  the 
purpose  of  the  statute  was  the  protection 
of  the  corporation,  the  word  "void"  should 
be  construed  to  mean  "voidable."  In  New 
York  Bridge  Co.  v.  Smith,  148  N.  Y.  640, 
42  N.  El.  1088,  an  act  Incorporating  a  bridge 
company  provided  that  the  construction  of 
a  certain  bridge  should  be  begun  within  two 
years,  and  be  continued  without  unreason- 
able delay  until  completed,  and  that  other- 
wise the  act  and  all  rights  and  privileges 
granted  thereby  "shall  be  null  and  void." 
It  was  held  that  "null  and  void"  here  meant 
voidable.  Against  this  we  are  dted  to  7  Cyc. 
745,  which  is,  "Commercial  paper  oannot  be 
based  on  any  conslderatloa  which  is  a  viola- 
tion of  an  express  statutory  provision."  T*ls 
does  not  quite  meet  the  situation.  The  con- 
sideration here  was  shares  of  stock.  They 
had  inflrmitlee  ifor  which  they  might,  on 
proper  action  by  the  Attorney  General,  have 
been  canceled,  and  aftet  being  canceled  they 
would  have  furnished  no  consideration.  But, 
while  the  shares  were  Issued  without  comply- 
ing with  all  statute  directions  on  the  sub- 
ject, they  were  still  shares  of  stock  whose 
validity  might  never  be  attacked  by  the  au- 
thorities of  the  state.  The  shares  them- 
selves were  not  a  violation  of  law,  say,  like 
larceny.  To  Illustrate,  a  note  given  for  the 
transfer  of  a  note  whose  consideration  was 
furnishing  game  killed  in  violation  of  the 
game  laws  would  not  fail  of  consideration 
on  the  ground  that  the  note  transferred  was 
itself  a  transgression  of  tt>e  statute^  The 
maker  might  choose  to  pay  It  On  the  other 
hand,  a  note  given  for  services  In  killing  game 
In  defiance  of  the  game  law  would  be  vul- 
nerable to  a  plea  of  want  of  consideration; 
for  the  very  plea  would  be  a  tenable  resist- 
ance to  paying.  On  the  whole,  we  are  Inclin- 
ed to  hold  that  consideration  for  the  notes 
in  suit  is  not  lacking  because  som%  statute 
provisions  were  disregarded  or  violated  in 
the  issuance  of  the  stodc. 

[3-8]  1-a.  Be  that  as  It  may,  the  trtal 
court  gave  the  plaintiff  Judgment  on  the  note 
against  the  principal  debtor.  Smith.  Prom 
this  action  no  one  has  appealed,  and  all  that 
this  action  necessarily  Involves  Is  the  law  of 
the  case,  though  the  case  is  reviewable  here 
de  novo.  Babcock  v.  City,  162  N.  W.  763. 
As  to  Smith,  then,  it  Is  settled  that  the  stock 
furnished  a  sufficient  consideration.    But  It 
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appears  dearly  Smitb  was  partlceps  crlm- 
inls,  and  the  judgment  against  blm  might 
rest  on  that  fact,  and  therefore  be  not  nec- 
(■ssarily  a  finding  that  the  stock  was  good 
consideration  despite  the  law  violations  In- 
volred  in  Its  issuance.  But  there  are  at 
least  two  reasons  why  this  will  not  avail 
the  appellees.  While  because  Smith  was  par- 
tlceps crimlnis  he  can  have  no  affirmative  re- 
lief by  asserting  his  own  wrong,  if  the  stock 
was  void  for  criminality  Smith  could  success- 
fully defend  against  a  note  based  on  such 
stodt  only,  and  have  purely  defensive  relief, 
even  though  he  participated  in  the  crime. 
Therefore  a  Judgment  against  Smith  on  the 
note  is,  of  necessity,  a  finding  binding  pn  all 
parties  before  the  court  that  the  stock  con- 
stitutes a  valid  consideration,  even  though 
they  were  not  adversative  and  were  on  the 
same  side.  Smith  v.  Cretora,  164  N.  W.  338, 
and  cases  dted.  Second,  If,  by  reason  of  es- 
toppel or  any  other  reason,  it  was  bindlngly 
adjadlcated  that  Smith  must  pay  the  notes, 
it  follows  that,  though  the  Judgment  rest 
upon  the  Inability  of  Smith  to  urge  certain 
defenses,  that.  If  he  must  pay,  the  sureties 
must  pay. 

[1]  It  is  true  that.  In  the  sense  <rf  re- 
ceirtag  something  for  themselves,  there  was 
no  consideration  as  to  the  sureties,  no  mat- 
ter how  much  consideration  there  was  as 
to  the  principal.  But  that  is  equally  true 
whether  the  stock  in  quesption  was  void  or 
not  void.  The  sureties  were  not  to  receive, 
and  did  not  receive,  any  of  the  stock,  wheth- 
er void  or  valid.  But  at  this  point  the  con- 
sideration to  the  sureties  is  what  it  always 
Is:  First,  what  the  principal  received;  sec- 
ond, the  detriment  to  the  payee  In  having 
relied  upon  the  undertaking  of  sureties  and 
then  having  the  surety  fall  to  respond  to 
hig  undertaking. 

[t]  1-b.  The  plea  of  material  alteration  Is, 
of  necessity,  to  the  same  case.  If  there  was 
a  material  alteration  of  the  instrument,  there 
choald  have  been  no  Judgment  against  Smith. 
There  was,  and  It  is  not  appealed  from. 
What  has  been  said  as  to  the  validity  of  the 
stock  as  a  consideration  applies  fully  to  this 
situation.  Moreover,  the  alleged  alteration 
was  made  at  the  request  of  Brown. 

[I]  II.  Now,  It  is  defended  that  the  notes 
were  obtained  by  fraudulent  representations. 
Of  course,  as  to  Smith,  the  Judgment  against 
him  settles  that  this  defense  is  not  sustained. 
But  it  does  not  necessarily  dispose  of  the  de- 
fense by  the  sureties.  Unlike  said  defense 
of  want  of  consideration  and  of  material 
alteration,  the  sureties  here  may  defend  with 
the  alleged  fraud,  even  if  their  principal  may 
not,  because  the  claim  is  that  the  signing  by 
the  sureties  was  obtained  by  fraudulent  te^ 
resentations  made  to  them.  If  that  be  a  ten- 
able claim.  It  is  a  complete  defense,  even 
though  no  false  representations  were  made 
to  the  principal. 

The  court  discharged  the  surety  Gertrude 


Smith.  This  action  cannot  be  sustained  on 
the  evidence.  All  that  appellee  says  on  the 
subject  is:  "It  Is  unnecessary  to  devote 
space  to  discuss  the  case  against  Gertrude 
H.  Smith.  The  statute  referred  to  in  our 
brief  settles  that."  We  take  it  this  Is  a  ref- 
erence to  the  statutes  dealing  with  the  issu- 
ance of  stock.  Of  this  defense  we  have  dis- 
posed. As  to  false  representation,  there  is 
absolutely  no  testimony  that  any  represen- 
tation whatsoever  was  made  to  Gertrude  H. 
Smith  or  that  she  relied  on  any.  The  record 
contains  scarcely  more  than  an  occasional 
casual  mentioning  of  her  name.  It  was  error 
not  to  enter  Judgment  against  her  as  well 
as  against  her  principal.   Smith. 

III.  It  is  claimed  Smith  made  certain 
false  representations  to  Brown  at  the  request 
of  Sherman.  This  is  denied,  and  appellant 
contends,  further,  that  they  were  but  the 
expression  of  an  opinion.  We  need  not  settle 
the  dispute  over  this,  because  it  is  conclu- 
sively made  to  appear  that  Brown  refused  to 
act  on  these  alleged  representations  of  Smith 
and  did  not  rely  on  them.  All  that  was  re- 
lied on,  if  anything  was,  are  alleged  false 
representations  made  by  Sherman  after 
Brown  refused  to  act  on  what  it  is  claimed 
Smith  said.  And  we  address  ourselves  to 
the  conduct  of  Sherman. 

3-a.  The  definite  allegations  In  pleading 
are  that  Sherman  fraudulently  represented 
(a)  that  the  drug  company  was  d<^g  a 
good  business ;  (b)  that  It  was  making  mon- 
ey; (c)  that  Smith  had  built  up  a  fine  busi- 
ness and  was  doing  well  therein;  (d)  that 
the  business  was  sudi  that  Smith  would  be 
able  to  meet  the  payments  on  the  notes  In 
suit  as  such  payments  fell  due.  It  is  plead- 
ed these  representations  were  false  and 
fraudulent  because  Sherman  knew  and  did 
not  reveal,  and  Brown  did  not  know,  (a)  that 
the  drug  comi)any  whose  shares  were  sold  to 
Smith  tor  the  notes  in  suit  had  been  doing 
business  at  a  loss  for  more  than  six  months 
before  Brown  signed  them;  (b)  that  the 
company  was  largely  In  debt,  and  had  been 
obliged  to  borrow  to  pay  its  debts  and  tuH' 
nlng  expenses;  (c)  that  its  taxes  remained 
unpaid. 

[10]  We  have  first  to  say  that  the  alleged 
Ailse  representations  are  not  nonactionable 
opinions.  Assume  one  knows  that  a  con- 
cern has  for  six  months  been  doing  business 
at  a  loss,  that  It  Is  largely  In  debt,  has  been 
compelled  to  borrow  to  meet  debts  and  run- 
ning expenses,  and  has  delinquent  taxes,  and 
he  is  guUty  of  a  fraudulent  and  actionable 
misrepresentation  in  saying  that  the  concern 
is  doing  a  good  business,  and  that  a  fine 
business  has  been  built  up,  and  the  builder 
was  doing  well  therein  and  is  making  money. 

[11]  As  to  the  alleged  representation  that 
the  business  was  such  as  that  Smith  would 
be  able  to  meet  the  installments  on  the  notes 
as  same  fell  due,  we  think  that  Is  the  state- 
ment of  a  nonactionable  opinion,  because  It 
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declares  a  deduction  as  to  tbe  futare.  Brown 
testifies  on  cross-examination  tbat  Staerman 
used  the  words  "In  my  Judgment"  in  saying 
that  Smith  would  pay  out  And  It  has  bear- 
ing that  Smith  did  pay  fourteen  $100  install- 
ments out  of  the  business.  And  it  Is  doubt- 
ful whether  there  was  any  reliance,  for 
Brown  testilies  he  said  he  (Brown)  could  not 
see  how  a  business  incorporated  for  $5,000 
could  maintain  itself,  pay  clerk  hire,  rent, 
taxes.  Insurance,  support  Smith  and  his  fam- 
ily and  pay  $100  a  month. 

IV.  This  brings  us  to  the  evidence  on  the 
question  whether  what  is  said  to  be  Is  false, 
and.  If  so,  whether  the  false  matter  was 
fraudulently  uttered.  Is  It  proved  the  busi- 
ness was  operated  at  a  loss  for  six  months 
before  Brown  signed,  or,  If  it  was,  that  plain- 
tiff knew  it  when  he  stated  what  Is  charged? 
Consideration  of  the  true  condition  comes 
first.  If  it  be  not  shown  that  a  falsehood 
was  told  about  it,  there  is  no  room  for  in- 
quiring Into  scienter. 

What  is  the  evidence  for  the  claim  that 
the  business  was  operated  at  a  loss  for  more 
than  six  months  before  Brown  signed?  The 
consideration  of  the  question  resolves  Itself 
into  settling  a  conflict  between  Smith  and 
Sherman,  and-  between  Smith  and  matters 
that  are  either  undisputed  or  conclusively 
established.  There  Is  nothing  In  the  record 
that  impeaches  Sherman.  On  the  contrary, 
it  is  not  easy  to  understand  what  motive  he 
could  have  for  making  fraudulent  represen- 
tations to  obtain  the  signature  of  sureties. 
Even  if  the  drug  stodc  was  below  par  and 
the  business  unprofitable,  without  sureties, 
Sherman  had  ample  security  given  him  by 
Smith,  and  surrendered  Smith's  securities 
to  him  after  the  signing  of  the  notes  by  de- 
fendant sureties.  In  these  circumstances. 
Smith's  testimony  might  naturally  be  color- 
ed by  a  desire  to  let  Sherman  have  nothing 
but  the  note  of  Smith,  which  does  not  ap- 
pear to  be  valuable,  and  to  obtain  the  re- 
lease of  Smith's  wife  and  his  father-in-law. 
And  the  credibility  of  Smith'a  testimony  is 
otherwise  affected.  Time  and  again  he 
squarely  contradicted  himself  and  had  to  re- 
tract on  material  matters  either  through  the 
stress  of  cross-examination,  the  production 
of  his  own  letters,  or  of  Indubitable  other 
evidence.  These  instances  are  too  numerous 
to  be  detailed  without  unduly  extending  this 
opinion.  A  few,  however,  are  illostratlve. 
He  testifies  repeatedly  tbat  an  injunction 
granted  in  December,  1908,  prevented  him 
from  selling  liquor,  and  that  after  its  Issu- 
ance be  sold  no  liqaor,  and  this  though  the 
injunction,  of  course,  was  directed  to  Illegal 
sales  only.  On  cross-examination  he  admits 
his  permit  was  not  taken  from  him,  and 
that  he  continued  selling  liquor  until  the 
summer  of  1909.  To  support  the  theory  that 
there  were  debts  of  which  Sherman  knew, 
he  testifies  he  had  advised  Sherman  of  them 
by  letter.     He  testifies  later  that  he  never 


reported  these  Items  to  Sherman  In  any 
manner.  Be  Is  constant  in  attempts  to  swell 
the  Indebtedness.  He  states  the  debts  of 
the  drug  company  were  between  $2,000  and 
$2,200  when  the  Incorporation  took  place. 
On  cross-examination  he  says  they  were 
$1,650.  About  that  time  he  reported  to 
Sherman  that  the  total  Indebtedness  out- 
standing was  $161.92,  Including  "outstand- 
ing cigar  bills  of  $130,  the  sale  of  which 
are  guaranteed,"  L  e.,  a  conditional  debt 
with  right  to  return-  After  the  incorpora- 
tion be  wrote  Sherman  that  all  the  bills 
excepting  $1,000  to  the  Des  Moines  Drug 
Company  were  old  bills  coming  due  la 
March,  1908,  and  he  was  glad  to  say  "they 
were  practically  all  i>aid  up  now."  At  the 
time  when  Sherman  sold  out  to  Smith  the 
actual  indebtedness-  consisted  of  three  items, 
aggregating  $93.45,  which  Smith  attempted 
to  raise  to  $180.01,  admitting  on  cross-exami- 
nation that  at  least  three  of  the  items  put  In 
by  him  were  not  incurred  until  about  seven 
months  after  Brown  signed.  He  reported 
one  of  the  items  as  being  $102.  He  testifies 
It  was  $76.  Defendants  pleaded  the  Indebt- 
edness was  $2300.  Smith  testifies  that  at 
the  time  of  the  incorporation  the  inventory 
came  to  $3,000.  He  advised  Sherman  tbat 
he  was  carrying  $3,000  Insurance  and  need- 
ed $500  more,  and  after  he  bought  Sherman's 
stock  he  was  still  carrying  $3,500  insurance. 
[12]  4r-tt.  la  the  statement  tbat  the  busi- 
ness was  a  good  one  proved  a  false  one? 
Notwithstanding  the  testimony  of  Smith  to 
the  contrary.  It  appears  by  the  evidence  of 
the  record  of  sales  that  the  month  of  May, 
1906,  Is  about  an  average  one  for  the  sum- 
mer of  tbat  year  and  Is  a  good  month.  In 
that  month  the  sales  came  to  $588.05.  T&e 
June  sales  fell  some  $50  abort  of  this.  Sep- 
tember and  Octob«  sales  were,  respectively, 
$739.75  and  $801.82— higher  than  the  sales 
in  May.  The  record  demonstrates  that  In 
the  main  the  business  of  1908  was  as  good 
ad  it  had  been  in  the  three  years  In  which  Its 
profits  paid  in  .full  the  original  cost  of  the 
store,  $3,721.60,  its  maintenance  and  opera- 
tion, and  the  maintenance  of  Smith.  Smith 
testifies  the  business  "began"  to  fall  off 
after  the  notes  were  signed.  On  Februai'y 
29,  1908,  he  wrote  that  payments  to  Sher- 
man  and  extra  efforts  to  clean  up  small 
bills  had  reduced  their  bank  account  to  $64, 
but  that  as  business  was  holding  up  In  good 
shape  he  soon  hopes  to  Increase  the  deposit 
sufficiently  to  clean  np  what  was  owing  the 
Des  Moines  Drug  Company  and  at  an  early 
date;  on  March  10,  1908,  that  business  was 
extremely  quiet  Just  then,  but  that  he  had 
hopes  of  its  being  better  as  soon  as  weather 
and  roads  became  settled;  on  July  7,  1908, 
that  "the  sales  show  quite  an  increase  and 
hope  to  make  a  better  showing  this  month." 
Two  days  later  he  wrote  that  crop  prospects 
were  very  promising  and  that  he  looked  for- 
ward to  a  good  fall.    On  August  10th  he 
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wrote  that  everything  was  moving  along 
nicely  and  that  he  expected  "an  excellent 
fall  trade";  on  September  2,  1908,  "I  am 
enjoying  very  good  business  this  week." 
About  six  weeks  before  the  notes  were  sign- 
ed, on  October  11,  1906,  he  wrote:  "Yon 
will  note  quite  an  Increase  In  sales,  which 
increase  I  hope  to  keep  up;  also  the  collec- 
tion of  accounts  I  have  every  reason  to  be- 
lieve will  become  very  satisfactory,  so  we 
may  look  for  something  In  the  shape  of  divi- 
dends before  many  weeks."  Smith  was  buy- 
ing this  drug  store  at  the  very  time  the  notes 
were  being  signed;  knew  all  about  It  and 
thought  It  worth  buying  at  a  large  price. 
Three  months  after  the  notes  were  signed 
the  sales  ran  substantially  to  those  of  May, 
1908,  which,  as  said,  is  shown  to  be  an  av- 
erage good  month.  .  After  the  notes  were 
signed  the  store  enabled  Smith  to  live  and 
to  make  14  monthly  payments  of  f  100  each. 
As  late  as  May  3,  1910,  when  advised  that 
Smith  waa  delinquent,  Brown  wrote  Sher- 
man: "I  have  understood  that  he  was  do- 
ing a  splendid  business  until  the  last  few 
months." 

It  Is  true  that  during  several  months  of  the 
year  1908  Sherman  was  not  satisfied  that  tke 
business  was  betng  kept  up  to  the  proper 
pitch  during  some  of  the  montba.  It  dioald 
be  remembered  these  letters  were  written  in 
comment  upon  statements  of  Smith  to  which 
we  have  before  adverted.  Sherman  states 
his  views  thus:  "8o  far  as  I  am  able  to 
learn  the  businen  bad  not  in  the  three  years 
Smith  was  at  Lohrrllle  sufFered  any  loss  of 
volume  of  business  to  any  extent,  though 
there  might  hare  been  a  month  here  and 
there  wblcb  was  less  or  more."  Whatever  the 
effect  of  these  facts  may  be  trpon  scienter, 
they  give  no  support  to  the  substantive 
charge  that  the  representations  (made  by 
Sherman  were  in  fact  false.  It  has  no  tend- 
ency to  prove  that  the  business  was  In  a 
minons  condition  because  Sherman,  on  re- 
ceiving optlmistio  opinions  and  reports  from 
Smith,  felt  moved  to  say  that  he  was  for  the 
time  being  not  satisfied,  and  urged  Smith 
to  increase  the  volume  of  sales.  Had  the 
badness  In  fact  been  losing  ground  and  un- 
profitable, these  letters  from  Sherman  would 
bear  on  his  knowing  this  to  be  so.  But  where 
the  evidence  shows  the  business  was  in  fact 
not  snfTering,  complaints  by  Sherman  and 
his  urging  an  increase  of  sales  do  not  prove 
that  the  business  was  not  prosperous. 

[13,14]  4-b.  It  is  elementary  that  fraudu- 
lent concealments  on  material  (matters  are 
eqnivalent  to  affirming  a  fact  which  does 
not  exist.  Story,  Equity,  §  215;  2  Kenfs 
Commentaries,  •483;  Steams  on  Suretyship, 
i  106.  And  the  doctrine  applies  quite  strictly 
ta  favor  of  sureties.  "TRius,  If  a  party  tak- 
ing a  guaranty  from  a  surety  conceals  from 
bim  facts  which  increase  his  risk,  and  suf- 
fers Mm  to  enter  into  the  contract  under 
false  impressions  as  to  the  real  state  of  facts, 


sacb  concealment  will  amount  to  a  fraud, 
because  the  party  is  bound  to  make  the  dis- 
closure, and  the  omission  to  make  It  under 
such  circumstances  is  equivalent  to  an  af- 
firmation that  the  facts  do  not  exist"  Burks 
V.  Wonterllne,  6  Bush  (Ky.)  22. 

There  are  a  good  many  tilings  that  operate 
to  release  a  surety ;  and  the  six  Iowa  cases 
cited  for  appellee  release  sureties.  The  diffi- 
culty Is  that  the  citations  are  irrelevant. 
They  have  no  bearing  on  whether  anything 
in  this  record  works  a  release.  Let  us  take 
up  some  of  the  alleged  concealments — all  but 
one  of  them,  which  will  be  considered  sepa- 
rately: 

It  is  complained  Sherman  said  the  book 
acconnts  were  worth  $1,000,  and  did  not  in- 
form tliey  were  worth  not  over  $400;  that 
he  did  not  tell  that  the  tangible  assets  con- 
sisted of  much  old,  mn<iown  stock  bought  of 
a  former  owner,  and  that  it  would  not  in- 
voice as  much  as  $2,B0O.  We  think  the  plead- 
ings do  not  seek  relief  because  of  such  con- 
cealment, and  that  there'  is  no  evidence  the 
book  acconnts  were  not  worth  more  than 
$400,  or  that  the  stock  of  goods  was  in  said 
condition. 

The  next  complaint  is  Sherman  did  not 
tell  of  letters  which  complained  of  the  busi- 
ness falling  off  frolm  July  to  October,  1908. 
Tills  alleged  concealment,  too.  Is  not  relied 
on  In  pleading.  At  any  rate,  the  sole  mate- 
riality of  such  complaint  by  Sherman  is  that 
It  bears  on  scienter,  and  their  effect  on  es* 
tabUsfalng  scienter  is  considered  elsewhere 
in  this  <q;)lnloa. 

[11]  4-c.  To  be  sure,  Sherman  testified 
that  no  mention  was  made  of  any  debt  ow- 
ing to  the  Das  Moines  Drug  Company.  Some 
nine  months  before  tbe  notes  were  signed 
there  was  a  debt  due  that  concern,  but  at 
that  time  Smith  wrote  Sherman  an  argument 
in  support  of  Smith's  hope  that  he  would 
soon  clean  up  this  debt.  Moreover,  Sherman 
had  assiAned  this  debt  It  is  presumed  he  Is 
solvent,  and  the  record  indicates  affirmative- 
ly that  he  Is.  For  all  practical  purposes 
this  item  had  ceased  to  be  anything  that 
the  Lohrville  Drug  Company  would  be  called 
upon  to  pay. 

4-d.  Appellees  say  Sbermaik  admits  he  did 
not  inform  Brovm  of  a  debt  owing  tbe  Lotir- 
vllle  bank.  This  is  not  very  material,  unless 
it  appears  that  there  was  a  debt  due  that 
bank  and  that  Sherman  had  knowledge  of  it 
It  does  appear  that  In  February,  1908,  the 
drug  company  owed  two  notes  aggregating 
$460.  It  does  not  appear  ttiat  they  were 
owing  to  the  Lohrville  bank.  On  the  con- 
trary, Sndth  wrote  what  would  tend  to  make 
Sherman  believe  there-  was  no  Indebtedness 
to  said  bank;  for  on  February  29,  1908,  he 
wrote  that  the  balance  at  the  bank  was  $64, 
and  that  he  hoped  soon  to  Increase  it  mate- 
rially, and  he  made  no  mention  of  any  indebt- 
edness owing. the  bank.  The  natural  con- 
struction of  it  was  to  take  it  as  an  assurance 
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that,  while  tbe  d^t  was  small.  It  was  the 
bank  thai  was  the  debtor. 

4-e.  We  cannot  trace  the  statement  of 
Smith  that  tn  February,  1908,  there  were 
two  notes  aggregating  $460,  beyond  one  note 
which  he  claimed  was  a  note  for  $200,  and 
which  the  evidence  shows  was  for  $174.58. 
But  this  note  was  made  before  the  corpora- 
tion was  formed,  and  was  not  Its  debt  at  all 
when  the  notes  In  suit  were  signed.  Moreov- 
er, it  gives  very  little  support  to  an  allega- 
tion that  material  indebtedness  was  fraudu- 
lently concealed  to  show  that  some  nine 
months  before  the  notes  were  signed  the  drug 
company  owed  $450  in  notes. 

[16]  4-f.  It  is  not  so  material  that  Sher- 
man says  be  did  not  Inform  of  "the  other 
debts"  as  is  the  question  what  other  debts 
there  were  to  inform  of.  At  the  time  of  the 
sale^  and  before  the  notes  were  signed,  Sher- 
man had,  in  effect,  relieved  the  corporation 
of  the  debt  of  something  like  $1,000  due  the 
Des  Moines  Drug  Oompanyt  EjIUmlnatlng 
this,  and  certain  goods  held  virtually  on  com- 
mission and  with  tbe  right  of  return,  the 
debts  of  tbe  corporation  at  the  time  the  notes 
were  signed  consisted  of  $56.83  due  the  West- 
em  Bottle  Manufacturing  Company,  $4.80 
due  the  Continental  Compound  Company,  end 
$31.82  due  the  W.  L.  Tetter  Company— &  to- 
tal of  $83.45.  Some  18  days  before  the  notes 
were  signed  Sherman  had  written  Smith  to 
reduce  indebtedness  materially  within  80 
days.  It  is  elementary  that  neither  mis- 
representation as  to  or  concealment  of  an 
Immaterial  (matter  will  release  the  surety. 
It  is  said  In  Comstock  v.  Gage,  91  HI.  at 
836,  that,  la  order  that  fallnre  to  communi- 
cate a  fact  to  a  surety  should  have  the  ^ect 
of  a  fraud,  "it  must  ♦  ♦  ♦  be  a  fact 
which  necessarily  must  have  the  effect  of  in- 
creasing tbe  responsibility  of  the  surety  or 
operating  to  the  prejudice  of  his  Interests." 
It  must  be  a  material  or  inducing  conceal- 
moit.  Bank  t.  Smith,  144  Iowa,  at  210, 122 
N.  W.  825.  Even  If  we  assume  upon  the  tes- 
timony of  Smith  that  Sherman  said  to  Brown 
there  was  no  indebtedness,  the  fact  remains 
that  the  indebtedness  was,  as  to  a  business  of 
the  size  of  this  drug  store,  trifling.  In  Chace 
▼.  Brooks,  5  Cush.  (Mass.)  43,  it  was  held  that 
the  accidental  cbnisslon  of  a  small  amount 
of  Indebtedness,  wlilch  did  not  materially 
Increase  the  liability  of  the  guarantor,  would 
not  release  him.  In  Powers  v.  Olarke,  127 
M.  T.  417,  28  N.  B.  402,  the  creditor  said  to 
the  surety  that  the  obligation  of  the  principal 
debtor  might  be  as  high  as  $1,000.  In  a  let- 
ter guaranteeing  the  obligation  tbe  surety 
said  he  understood  the  Indebtedness  would 
be  about  $600.  In  truth  it  turned  out  to  be 
about  $000  and  it  was  held  the  parties  had 
made  estimates  only,  and  that  there  was  no 
false  representation  which  discharged  the 
surety. 

[1  J]  4-g.  There  is  no  scienter.  Aside  from 
tbe  fact  tliat  the  Indebtednesa  was  In  fact 


inconsiderable,  Sherman  had  every  right  to 
believe  that  It  was  inconsiderable.  In  Feb- 
ruary, 1908,  Smith  wrote  Sherman  that  the 
bank  balance  was  unusually  low  because  of 
extra  efforts  to  pay  oUls,  and  that  there  was 
practically  no  need  to  buy  anything.  In 
January  and  in  March,  Smith  wrote  in  a 
way  that  advised  Sherman  the  Indebtedness 
consisted  of  small  items  aggregating  a  small 
amount;  and  something  like  a  (month  before 
the  notes  were  signed  that  Smith  would  pro- 
ceed with  collections  as  urgently  as  possible, 
and  that  he  was  "satisfied  bills  will  all  be 
paid  and  something  left  by  December."  And 
Sherman  testifies  he  considered  the  debts  of 
the  corporation  were  all  taken  care  of. 

So  far  we  have  assumed  Sherman  rep- 
resented  there  was  no  indebtedness.  Smith 
says  he  did  so  represent  But  Brown  testi- 
fies the  statement  was  that  the  concern  had 
"practically  no  other  debts,  but  mlgnt  have 
said  they  had  a  few  small  bills,  current 
expenses,  or  things  of  that  kind."  Certainly 
the  record  Justifies  such  a  statement  as  that. 

[II]  4-h.  The  only  delinquent  taxes  was 
$61  for  1906  taxes  and  $26.66  for  the  second 
half  of  1907.  Sherman  did  not  inform  Brown 
of  this  dellnqnency.  If  we  aseume  that 
failure  to  inform  of  this  is  the  equivalent  of 
having  represented  fraudulently  that  It  did 
not  exist,  and  that  the  pleadings  cover  such 
a  misrepresentation,  it  remains  true  that  a 
tax  indebtedness  of  $77.66  can  hardly  be 
treated  as  a  material  matter  here.  Be  that 
as  it  may,  Hie  evidence  fairly  shows  that 
Sherman  had  every  reason  to  believe  no  taxes 
were  delinquent  He  could  not  have  known 
or  suspected  that  the  taxes  of  1906  were 
unpaid.  They  were  due  and  payable  in  1007 
before  the  drug  company  was  incorporated 
and  long  before  its  transfer,  and  at  the 
transfer  Smith  had  reported  no  impald  taxes. 
Smith  never  Indnded  the  1009  taxes  in  any 
statement  sent  to  Sherman.  On  March  16, 
1906^  he  advised  Sherman  the  taxes  came  to 
$47,  and  at  the  esd  of  that  month  he  sent  a 
statement  oif  bills  paid  which  in<duded  aa  one 
item,  "Insurance,  rent  and  taxes,  $83.16." 

4r-l.  There  Is  no  evidence  that  money  was 
borrowed  to  pay  debts  and  running  expenses. 

[1  (]  The  proof  falls  to  establish  any  right 
to  release  the  sureties  because  of  fraudulent 
represoitations  to  the  effect  that  the  trade 
was  good  and  that  the  store  was  doing  a  nice 
business.  The  essential  complaint  Is  that  It 
bad  run  at  a  loss  for  six  months  and  was 
heavily  indebted.  Tbe  proof  does  not  so 
show. 

[20]  V.  At  the  time  when  tba  sureties 
signed,  injunction  proceedings  were  pending 
to  restrain  the  drug  company  from  selling 
or  keeping  liquor  ta  violation  of  law.  Sher- 
man knew  of  the  pendency  of  this  suit  and 
did  not  Inform  Brown  of  It  It  is  not  diarg- 
ed  that  he  made  any  mlsrepresratatlon,  as, 
for  Instance*  that  no  such  suit  was  pending, 
and  at  this  point  appellees  rely  upon  the 
proposition  that  failure  to  speak  to  this  point 
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was  a  fraudulent  concealment  and  the  equiv- 
alent of  an  affirmatlTe  fraudulent  misrepre- 
sentation on  the  point.  For  the  sake  of  argu- 
ment we  will  assume  this.  The  question  re- 
mains whether  the  suppression  was  that  of  a 
material  fact  The  position  of  the  appellees 
is  that  it  is  that,  because  this  injunction 
proceeding  was  very  detrimental  to  the  busi- 
ness of  the  drug  company  and  caused  It 
great  Iob&  The  evidence  does  not  disclose 
Sherman  believed  the  proceeding  was  danger- 
ous. The  first  knowledge  he  had  of  the 
proceedings  was  given  by  a  letter  from 
Smith  of  date  September  2,  1906,  in  which  it 
was  said: 

"I  do  not  believe  they  have  very  much  against 
as  and  hope  we  can  beat  them  to  it.  However, 
should  an  uijuiicti<»i  be  granted  it  will  be 
November  Ist  before  it  is  in  effect,  and,  as  there 
is  no  local  opposition  at  all  here,  we  believe  it 
can  be  dissolved  at  an  early  date." 

"My  attoraey  and  I  went  Uirough  all  the  re- 
ports since  January,  1908,  and  could  find  no 
error  of  any  kind." 

And  In  a  letter  of  October  11,  1908,  speak- 
ing of  dei)osltion8  to  be  taken.  Smith  wrote: 

"I  have  looked  each  witness  up  carefully  and 
am  satisfied  that  they  will  do  me  no  harm  at 
the  hearing  Friday,  which  makes  our  case  look 
more  hop^ul.  Personally,  I  believe  we  have 
an  excellent  chance  to  win  oat." 

Sherman  testifies  that  while  the  proceed- 
ings were  pending  there  was  a  question 
whether  injunction  would  he  granted.  It 
may  be  conceded  the  correspondence  shows 
Sherman  was  of  opinion  that,  if  an  Injunc- 
tion were  granted,  it  would  compel  operating 
the  business  without  profit,  if  not  at  a  loss. 
Be  that  so,  yet  the  ultimate  claim  of  the  ap- 
pellees is  that,  whatever  might  be  true  of  the 
mere  pendency  of  the  injunction  proceedings, 
the  entry  of  the  injunction  worked  substan- 
tial Injury,  because  the  concern  could  there- 
after sell  no  liquor,  and  that  this  inability  to 
sell  liquor  "took  away  all  of  that  business, 
and  Iiurt  the  business  In  other  ways,  and  hurt 
the  town  more  or  less,  so  that  our  business 
fell  off  In  all  lines  by  the  fact  of  that  injnac- 
tion,  and  after  the  Injimction  was  granted 
our  sales  fell  off  at  once,  I  would  say,  fully 
50%."  Now,  If  the  fact  that  business  thus 
fell  off  after  the  injunction  was  granted  set- 
tles that  this  was  'due  to  the  granting  of  the 
injanction,  It  would  follow  that  to  conceal  80 
injurious  a  thing  as  this  would  be  the  con- 
cealment of  a  material  matter.  But  may  we 
thus  be  concluded?  The  fact  that  business 
fell  off  to  this  extent  is,  as  has  been  seen,  con- 
tradicted by  the  testimony  of  both  Smith  and 
Brown.  But  suppose  it  did  fall  off  to  the 
extent  stated  or  some  material  extent  How 
does  that  prove  that  It  was  due  to  the  entry 
of  a  decree  forbidding  nothing  but  the  unlaw- 
ful sale  of  Intoxicating  liquors?  The  right  to 
sel]  liquor  lawfully  remained.  If,  then, 
the  sureties  have  cause  to  complain  that  a 
material  concealment  was  practiced,  it  is,  in 
effect  grounded  on  the  assertion  that  they 
consider  the  practice  of  violating  the  liquor 
law  a  substantial  business  asset,  and  would 


not  have  signed  the  notes  had  they  known  the 
business  was  threatened  with  being  stopped 
from  selling  liquor  in  violation  of  law.  It 
is  said  In  Bank  v.  Stevens,  39  Me.  at  539,  that 
while  many  things  indirectly  affect  the  liabil- 
ity of  the  surety,  the  misrepresentation  or 
concealment  which  will  release  him  must  be 
something  that  Immediately  affects  his  liabil- 
ity and  bears  directly  upon  the  particular 
transaction  to  which  the  suretyship  attaches. 
The  case  of  the  appellees  Is  not  withhi  this 
pronouncement  First  there  Is  no  compe- 
tent proof  that  the  pendency  of  the  injunc- 
tion suit  affected  the  prosperity  of  the  busi- 
ness, nor  that  the  injunction  subsequently 
entered  did.  Second,  It  has  been  demonstrat- 
ed that  neither  could  have  caused  anything 
which  In  law  or  good  morals  is  an  injury.  It 
does  not  He  In  the  mouth  of  these  sureties  to 
say  they  would  not  have  become  sureties  If 
they  had  been  advised  that  the  drag  store 
wa«  in  danger  of  being  prevented  from  selling 
liquor  In  violation  of  law.  Now,  It  transpir- 
ed that  upon  the  entry  of  the  Injunction  there 
were  some  $400  to  pay  In  costs  and  attorney 
fees.  As  has  been  said,  Sherman  believed 
during  the  pendency  of  the  injunction  pro- 
ceedings that  they  would  never  result  In  an 
Injunction.  There  Is  no  evidence  what  ex- 
pense, if  any,  attached  to  the  mere  pendency 
of  the  proceedings.  We  have  held  that  law- 
ful and  substantial  consideration  passed  for 
the  notes.  We  are  dlMncllned  to  cancel  them 
because  plaintiff,  who  believed  they  would 
prove  abortive,  did  not  Inform  Brown  that 
injunction  proceedings  were  pending,  and 
after  the  notes  were  signed  a  cost  and  attor- 
ney fee  WU  of  ?400  existed.  If  paid,  It  took 
a  long  time  to  have  it  affect  the  prosperity 
of  the  business,  for,  as  has  been  6een,  It  did 
not  dIsaiaUe  Smith  from  making  14  month- 
ly paym«its  of  $100  each  nor  prevent  Brown 
from  writing  a  long  time  afterwards  that  he 
(Brown)  had  understood  the  business  was 
splendid  until  the  last  few  months  before 
Brown  so  wrote. 

VI.  The  purpose  was  to  sell  the  sihares  for 
their  true  valu&  The  parties  estimated  that 
value  to  be  |3,300,  and  Smith  says  It  was 
worth  not  over  60  per  cent  of  that  It  is 
pleaded  that  If  the  correct  amounts  of  the 
debts  had  been  deducted,  the  33  shares  would 
have  had  an  estimated  value  of  but  $1,800, 
and  that,  therefore,  the  estimated  consider- 
ation put  Into  the  notes  is  too  large  by  $966.- 
66,  and  It  Is  additionally  prayed  that  because  • 
of  mutual  mistake  the  notes  should  be  re- 
formed by  giving  credit  In  $966.66  as  of  the 
date  of  the  note.  There  is  no  proof  that  Jus- 
tifies reformation. 

[21]  VII.  Both  Bides  urge  that  the  other 
was  guilty  of  laches.  We  have  no  occasion  to 
consider  the  claim.  No  laches  la  pleaded 
nor  Is  there  any  substantial  evidence  of  any. 
The  issue  may  not  be  raised  on  this  appeal 
for  the  first  time. 

The  decree  Is  reversed.  The  trial  court 
Will  alter  Judgment  for  plaintiff  as  prayed 
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aeainst  tbe  defendants  Oertrnde  Smith  and 
O.  C.  Brown,  or,  at  hla  election,  appellant 
may  In  rule  manner  obtain  such  decree  In 
this  court. 
Reversed. 

LADD,  EVANS  and  STEVENS,  JJ.,  con- 
cur. 


BBEVOORT  et  al.  v.  MATNB,  Circuit  Judge. 

<No.  129.) 
(Supreme  Court  of  Michigan.     Oct.  29,  1918.) 

1.  EiXCEPTIONS,    BlLI,    01   ®=»40(5)— TiMK   iroB 

Settlement— Extensions. 
Judicature  Act,  c.  18,  §  62,  authorizing  ex- 
tension of  time  for  settling  a  bill  of  exceptions 
on  the  stenographer's  certificate,  applies  only  to 
the  first  extension  beyond  tiie  statutory  20-day 
period  allowed  as  a  matter  of  right. 

2.  Exceptions,  Bill  of  e=»40(2)— Timk  roB 
Settlement— Extension. 

Neither  Judicature  Act,  c.  18,  {  62,  nor  cir- 
cuit court  rule  C6,  relating  to  the  extension  of 
time  for  settling  a  bill  of  exceptions,  prohibit  the 
trial  judge  from  granting  extensions,  if  sufficient 
cause  be  shown. 
8.  Exceptions,  Bill  of  «=940(5)— Extension 

OF  Time  fob  SEriTLiNG — "Good  OAtrsB." 
Mental  condition  of  attorney,  etc.,  held  "good 
cause"  for  an  extension  of  time  for  settling  a 
bill  of  exceptions,  notwithstanding  previous  ex- 
tensions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Good 
Cause.] 

Application  for  mandamus  by  Henry  N. 
Brevoort  and  another  against  Frederick  W. 
Mayne,  Acting  Wayne.  Circuit  Judge,  to  com- 
pel extension  of  time  to  settle  a  bill  of  ex- 
ceptions.    Writ  Issued. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORE,  STEBRE,  BROOKE,  FELr 
LOWS,  S1?ONB,  and  KUHN,  JJ. 

A.  J.  Groesbeck,  of  Detroit,  for  relators. 
Orla  B.  Taylor,  of  Detroit,  fpr  respondent. 

KUHN,  J.  Relators  are  seeking  a  writ  of 
mandamus  directing  the  respondent  to  grant 
an  extension  of  time  to  settle  the  bill  of 
exceptions  In  a  certain  case,  tried  before  him 
while  sittlDg  In  the  Wayne  circuit  in  June, 
1917,  wherein  Ralph  Pbelps  and  Orla  B.  Tay- 
lor were  plalntifTs  and  the  relators  were  de- 
fendant&  The  case  was  an  action  of  eject- 
ment brought  to  recover  a  strip  of  land  on 
Grosse  lie,  and  grew  out  of  a  boundary  Une 
dispute.  A  verdict  was  directed  in  favor  of 
plaintifTs  on  June  19,  1917.  No  moticm  was 
made  for  a  new  trial.  The  proceedings  rela- 
tive to  the  bill  of  exceptions  were  as  follows: 

June  21,  1917.  Order  entered  staying  pro- 
ceedings for  20  days,  and  granting  80  days 
ntter  entry  of  judgment  to  settle  bill  of  excep- 
tions. (No  certificate  of  the  court  stenogra- 
plier  was  filed.) 

June  25,  1917.    Judgment  entered. 

July  20,  1917.  The  order  of  June  2l8t  being 
in  violation  of  the  provisions  of  section  12634, 
Comp.  Laws  of  1916,  a  stipulation  was  signed 
extending  time  within  which  to  settle  bill  of 
exceptions  60  days  from  entry  of  judgment. 


July  20,  1917.  Certificate  issued  by  court 
stenographer  that  a  transcript  of  the  testimony 
had  been  ordered  on  June  19,  1917,  and  that 
the  same  would  be  furnished  as  soon  as  pos- 
sible. 

August  3,  1917.  Above  stipulation  and  cer- 
tificate filed. 

August  17,  1917.  Second  certificate  of  court 
stenographer  filed,  stating  that  he  had  been 
unable  to  get  out  the  transcript  and  would  not 
be  able  to  complete  it  by  August  19tti. 

August  17. 1917.  Order  signed  by  Judge  Hal- 
ly,  of  the  Wajme  circuit,  extendmg  the  time 
for  settling  the  bill  of  exceptions  90  days. 
(This  order  was  not  based  on  affidavit  and 
spedal  motion  after  notice  to  adverse  party, 
nor  on  stipulation.) 

August  21, 1917.    Above  order  filed. 

September  26,  1917.  Motion  filed  to  vacate 
and  set  aside  above  order,  accompanied  by 
affidavits. 

September  28,  1917.  Motion  heard.  Order 
made  by  Judge  Hally  that  the  time  to  settle 
the  bill  of  exceptions  should  expire  on  October 
9,  1917,  unless  there  should  have  been  filed 
prior  to  that  date  the  certificate  of  the  court 
stenographer  that  he  was  actually  engaged  in 
preparing  the  transcript  and  would  complete 
the  same  with  all  convenient  speed. 

September  29,  1917.  Certificate  made  by 
court  stenographer  that  transcript  had  been 
ordered  by  defendant  and  all  conditions  com- 
phed  with,  and  that  the  work  of  getting  out 
the  record  was  proceeding  as  rapimy  as  pos- 
sible.   " 

October  10,  1917.     Above  certificate  filed- 

December  24,  1917.  Motion  for  fiurther  ex- 
tension of  time  to  settle  bill  of  exceptions  filed. 

December  31,  1917.  Motion  noticed  for  hear- 
ing on  January  S,  1918. 

January  23,  1918.  Motion  and  supporting 
affidavits,  also  affidavits  in  opposition,  received 
by  respondent  at  Charlevoix,  together  with 
briefs  for  respective  parties. 

January  81,  1918.  Opinion  and  order  deny- 
ing motion  made  and  signed  by  respondent. 

February  7,  1918.    Opinion  and  order  filed. 

May  15,  1918.  Application  for  mandamus 
filed  in  this  court. 

,In  his  order  denying  the  motion,  after  re- 
viewing the  history  of  the  case  since  verdict, 
respondent  said: 

"Reference  to  the  dates  shows  that  41  days 
elapsed  since  the  last  date  upon  which  bill  of 
exceptions  could  be  settled  under  Judge  Hally'a 
order,  and  67  da^s  since  the  receipt  of  tii« 
transcript  of  testimony  was  taken  by  the  de- 
fendant, and  over  6  months  since  the  verdict 
and  judgment  entered  thereon,  prior  to  date  of 
making  this  motion. 

"Lew.— Under  the  above  facts  the  court  has 
no  discretion.  Guthrie  v.  Leleenau  Circuit 
Judge  [197  Mich.  321],  163  N.  W.  936;  Boyne 
City  Hardware  Co.  v.  Mayne  [197  Mich.  374], 
163  N.  W.  892.  In  the  latter  case  it  was  raid: 
'It  is  quite  clear  tliat  the  discretion  of  the 
circuit  judge  may  be  exercised  only  within  the 
limits  fijced  by  the  statute  and  the  rules. 
♦  •  •  Parties  desiring  to  review  judgments 
most  act  seasonably  and  courts  may  exercSse 
discretion  only  within  the  statutory  limitations.' 
The  motion  is  therefore  denied. 

Section  62,  c.  18,  of  the  Judicature  Act 
(being  section  12634,  Comp.  Lews  1915),  pro- 
vides as  follows: 

"The  court  or  the  circuit  judge  at  chambers 
may  allow  such  time  as  shall  be  deemed  rea- 
sonable to  settle  such  exceptions  and  reduce 
the  same  to  form:  Provided,  that  no  more  than 
twenty  days  shall  be  allowed  for  such  purpose, 
except  upon  the  production  of  a  certificate  from 
the  stenographer  of  said  circuit  stating  that  the 
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part?  desirinr  mch  extenedon  has  ordered  a 
transcript  of  the  testimony  necessary  for  the 
preparation  of  said  bfll  of  exceptions,  and  that 
the  same  will  be  famished  as  soon  as  possible 
by  said  stenographer.  If  a  motion  for  a  new 
trial  is  made  within  said  twenty  days,  and  such 
motion  be  denied  the  time  to  settle  a  bill  of 
exceptions  may  be  extended  twenty  days  from 
the  date  of  such  denial  without  the  production 
of  snch  certificate." 

Circuit  ctrort  rule  66  contains  the  follow- 
in);  proTlslong: 

"Sec.  1.  A  party  shall  have  not  less  than 
twenty  days  after  entry  of  judgment  or  decree 
for  the  settlement  of  a  bill  of  exceptions,  in 
actions  at  law,  or  of  a  case  containing  the  evi- 
dence for  review  in  the  Supreme  Court  in  ac- 
tions in  equity,  but  the  stay  of  execution  or 
other  proceedings  during  that  time  shall  be  dis- 
cretionary with  the  court. 

"Sec.  2.  Subject  to  the  limitations  prescribed 
by  statute,  and  upon  such  terms  and  conditions 
as  shall  be  deemed  just,  the  court  may  grant 
inch  further  reasonable  time  as  shall  be  deem- 
ed proper  for  a  settlement  of  a  bill  of  excep- 
tions or  rase,  and  may  extend  such  time  when 
proper.  Bat  no  more  than  sixty  days  further 
time  shall  be  granted  for  that  purpose,  except 
for  good  cause  shown  by  affidavit  on  special 
motion  after  notice  to  the  adverse  party,  or 
on   the  written  stipulation  of  the  parties." 

Tliere  are,  therefore,  three  possible  stages 
contemplated  by  the  above  statute  and  rule 
In  connection  with  the  allowance  of  time  for 
settling  biUs  of  erceptlons.  To  begin  with, 
a  party  is  always  entitled  to  twenty  days  as 
a  matter  of  right.  There  are  no  regulations 
or  restrictions  relating  to  this  first  stage. 
As  to  the  !<econd  stage,  by  the  express  provi- 
sion of  statute  above  quoted,  the  extension 
beyond  the  20  days  cannot  be  granted,  unless 
the  applicant  pr^uces  a  certificate  from  the 
court  stenographer  to  the  effect  that  a  trans- 
cript ot  the  testimony  has  been  ordered  and 
will  be  furnished  as  soon  as  possible.  On 
production  of  sndi  certificate^  an  extension 
may  be  granted  and,  if  not  more  than  60 
days  is  requested,  may  be  granted  on  an  ex 
parte  application.  If,  however,  it  turns  out 
that  this  extended  period  is  not  sufficient, 
there  is  still  power  residing  in  the  court.  In 
Its  discretion,  to  grant  a  furtlier  extension, 
provided  the  application  Is  made  in  the  form 
required  by  the  rule  and  good  cause  Is  shown. 
The  rule  expressly  provides  that  when  this 
third  stage  is  readied  (1.  e.,  when  an  ex- 
tension beyond  80  days  from  date  of  Judg- 
ment is  sought)  the  showing  of  good  cause 
must  be  made  by  affidavit  on  special  motion 
after  notice  to  the  adverse  party.  If  it  Is 
not  so  made,  the  court  Is  without  power  to 
grant  the  extension.  And  any  subsequent 
extoision  tliat  may  become  necessary  is  of 
this  same  class  and  must  be  sought  In  the 
same  manner.  A  party  Is,  of  course,  not 
limited  to  20  days  In  the  first  instance,  nor  to 
60  on  the  first  extension ;  but,  If  more  time 
is  sought  in  either  case,  the  provisions  of 
the  statute  nnd  the  rule  applicable  to  the 
situation  must  be  complied  with.  There  is 
this  exception  to  the  above  regulations  that, 
If  the  parties  by  written  stipulation  arrange 
the  extension  between  themselveSi  not  to 
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exceed,  of  course,  the  time  limited  by  statute^ 
the  court  is  not  further  concerned,  and  there 
is  then  no  question  of  lack  of  authority  to 
make  an  order  In  accordance  with  the  stipu- 
lation. The  purpose  of  the  rules  Is  to  pre- 
vent unnecessary  delays  by  the  defeated  par- 
ty after  judgment,  and  the  provisions  are 
for  the  l>enefit  of  the  opposite  party. 

The  case  of  Boyne  City  Bdw.  Co.  v.  Mayne, 
197  Midi.  874,  163  N.  W.  892,  on  which  the 
respondent  based  his  dedslon  in  this  matter, 
was  one  in  which  the  court  had  attempted 
to  extend  the  time  beyond  the  first  20-day 
period  without  the  production  of  the  certifi- 
cate of  the  court  stenographer,  and  then, 
more  than  6  months  after  the  expiration  of 
the  60<lay  extension  which  he  had  attempt- 
ed to  grant,  a  motion  was  made  for  a  further 
extension.  No  stenographer's  certificate  was 
produced  at  this  time,  but  one  of  the  affida- 
vits In  support  of  the  motion  showed  that 
the  completed  transcript  had  been  delivered 
by  the  stenographer  to  the  attorney  4  months 
before  the  date  of  the  motion.  Under  these 
drcumstances,  the  court  was  clearly  with- 
out authority  to  grant  an  extension.  Guthrie 
V.  Leleenau  Circuit  Judge,  197  Mich.  321,  163 
N.  W.  936  (the  other  case  relied  upon  by 
respondent  for  his  decision),  involved  an  at- 
tempted chancery  appeal.  The  statute  re- 
quiring the  payment  of  an  appeal  fee  to  the 
register  in  chancery  within  20  days  after  the 
filing  of  the  decree  was  held  to  be  mandn- 
twy,  and,  further,  to  be  a  condition  preced- 
ent to  the  extension  ot  time  to  settle  a  case 
for  appeal. 

Neither  of  these  cases  meets  the  situation 
presented  In  the  matter  now  under  consid- 
eration. In  this  case  a  60-day  period  had 
been  properly  obtained,  following  which  a 
90-day  extension  was  allowed,  and  the  ques- 
tion before  us  is  whether  or  not,  under  the 
drcumstances,  a  further  extension  ought  to 
be  granted.  We  do  not  overlook  the  fact 
that  the  order  of  June  21,  1917,  purporting 
to  grant  80  days'  time  to  settle  the  bill  of 
exceptions,  was  unauthorized  and  beyond  the 
power  of  the  court  to  make,  the  terms  of  the 
statute  not  having  been  complied  with;  but 
this  defect  was  cured  by  stipulation.  The 
defect  in  the  order  of  August  17,  1917,  grant- 
ing the  90.day  extension,  In  that  it  was  not 
based  on  written  motion,  affidavits,  and  no- 
tice, may  be  considered  as  cured  by  the  pro- 
ceedings in  court  on  the  motion  to  vacate 
the  order,  at  which  time,  both  parties  being 
present  and  cause  being  shown,  the  court 
made  another  order,  the  effect  of  which  was 
to  grant  a  period  expiring  October  9,  1917, 
within  which  to  settle  the  bill  of  exceptions, 
and  If,  prior  to  that  date,  a  certain  certifi- 
cate of  the  court  stenographer  was  filed,  then 
the  full  period  of  90  days  as  allowed  by  the 
previous  order  was  to  stand  and  remain  In 
force.  The  required  certificate  was  season- 
ably obtained,  but  was  not  actually  filed  un- 
til October  10th.  Plaintiffs'  counsel,  how- 
ever, raised  no  question  on  this  ground,  and 
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treated  the  extension  as  in  force  for  the  full 
period.  He  had  been  keeping  track  of  the 
progress  of  the  transcript  by  direct  reports 
from  the  court  stenographer,  ,and  on  October 
22,  1917,  wrote  Mr.  Brevoort  as  follows: 

"I  have  been  advised  by  Mr.  Donaldson  that 
he  delivered  about  54  pages  of  the  testimony  in 
Phelps  V.  Breroort  on  October  12th,  and  that 
on  October  20th  he  had  delivered  the  pages  up  to 
and  including  277.  In  order  to  get  the  case  up- 
on the  docket  for  the  January  term,  it  will_  be 
necessary  to  complete  the  bill  of  exceptions  with- 
in a  couple  of  weeks,  so  that  the  record  may  be 
Printed.  Upon  the  liearing  before  Judge'  Hally, 
stated  that  I  would  be  glad  to  sit  down  with 
your  counsel  and  prepare  the  bill  of  exceptions, 
in  order  that  it  might  be  completed  at  as  early  a 
date  as  possible.  Since  then  I  have  heard  noth- 
ing from  you.-  I  am  writing  now  to  say  that,  un- 
less you  take  the  proper  steps  to  assure  the  liear- 
ing of  this  case  at  the  January  term,  I  shall 
make  a  motion  very  shortly  to  limit  the  time  for 
the  preparation  of  the  bill  of  exceptions.  We 
are  entitled  to  have  this  case  heard  at  the  Jan- 
uary term,  and  we  must  insist  upon  our  rights." 

[1]  The  sole  question,  therefore,  Is  as  to 
the  power  of  the  circuit  judge  to  grant  the 
further  extension  sought  In  defendants'  mo- 
tion of  December  24th.  The  judge's  denial 
was  based,  not  on  an  exercise  of  bis  discre- 
tion, but  on  the  belief  that  under  our  former 
decisions  he  had  no  right  to  exerctee  discre- 
tion In  the  matter.  As  we  have  seen,  in  the 
case  of  Boyne  City  Hdw.  C!o.  v.  Mayne,  su- 
pra, on  which  he  based  his  decision,  no  cer- 
tificate of  the  court  stenographer  had  ever 
been  produced,  and  the  court  was  clearly 
without  authority  to  grant  an  extension. 
There  was  a  direct  violation  of  the  statutory 
provision.  But  In  the  Instant  matter,  as  Is 
shown,  the  first  grant  of  time  beyond  the 
20^iay  period  was  lawfully  obtained,  and 
several  certificates  of  the  court  stenographer 
have  been  produced.  The  statutory  provision 
requiring  the  stenographer's  certificate  clear- 
ly applies  only  to  the  first  extension  beyond 
the  20-day  period.  See  People  t.  Manistee 
arcult  Judge,  194  Mich.  527,  161  N.  W.  141. 
Not  only  Is  this  the  natural  meaning  to  be 
given  to  the  words  of  the  statute,  but  a  situa- 
tion can  be  easily  called  to  mind  rendering 
a  broader  interpretation  unreasonable.  Sup- 
pose, for  instance,  that  a  60-day  extension 
had  been  granted  on  production  of  proper 
certificate.  Without  fault  on  the  part  of  the 
stenographer,  he  Is  delayed  in  getting  out 
the  transcript,  but  finally  completes  and  de- 
livers It  to  the  attorney  on  the  58th  or  59th 
day  of  this  period.  The  party  Is  clearly  en- 
titled to  a  further  extension,  yet  the  stenog- 
rapher cannot  then  maice  the  certificate 
in  the  form  required.  So  it  is  apparent  that, 
when  this  stage  is  reached,  it  is  merely  a 
matter  of  showing  good  cause  by  affidavit 
on  special  motion  after  notice.  The  "good 
cause"  is  not  limited  to  the  inability  of  the 
stenographer  to  seasonably  complete  the 
transcript.  Tliat  is  usually  one  of  the  caus- 
es, but  It  Is  apparent  that  other  contingen- 
cies might  arise  requiring  an  extension. 


[2]  There  Is,  therefore,  nothing  In  the 
statute  which  deprived  the  Judge  of  power  to 
grant  the  extension,  If  sufficient  cause  ex- 
isted. Nor  can  we  find  anything  In  the  court 
rule  which  made  It  other  than  a  case  for  the 
exercise  of  his  discretion.  In  the  filing  of 
the  motion,  the  provisions  of  the  rule  as  to 
form  and  manner  of  presenting  same  appear 
to  have  been  complied  with.  The  matter 
would  accordingly  seem  to  resolve  Itself  sole- 
ly Into  a  question  of  whether  "good  cause" 
had  been  shown,  unless  (as  the  opinion  of 
the  judge  seemed  to  Indicate)  the  fact  that 
something  over  a  month  had  elapsed  between 
the  expiration  of  the  90-day  extension  and 
the  filing  of  the  motion  deprived  him  of 
power  to  act  In  the  original  opinion  in 
Kaiser  v.  Wayne  Circuit  Judge,  162  Mich. 
247,  127  N.  W.  922,  this  court  did  announce 
such  a  rule,  holding  that  the  extension  must 
be  applied  for  before  the  time  already  grant- 
ed had  expired,  but,  on  rehearing,  the  opin- 
ion was  modified;  Mr.  Justice  Ostrander 
saying: 

"But  in  60  far  as  the  opinion  limits  the  right 
of  the  court  to  at  any  time  entertain  a  motion, 
supported  by  affidavits,  after  due  notice  to  op- 
posing counsel,  to  extend  the  time  for  settling  ex- 
ceptions, we  think  it  should  be  modified.  We 
are  impressed  that,  in  view  of  some  former  deci- 
sions of  the  court,  a  rule  upon  this  subject 
should  be  announced  only  in  the  form  of  a  rule 
to  take  effect  in  the  fnture." 

Previously,  In  the  case  of  Roach  v.  Wayne 
Circuit  Judge,  117  Mich.  242,  75  N.  W.  465, 
this  court  bad  said: 

"It  is  further  provided  that  no  more  than  60 
days'  further  time  shall  be  granted  except  for 
good  cause  shown  by  affidavit  on  special  motion 
after  notice  to  the  adverse  party.  There  Is  no 
express  limitation  as  to  tlie  time  when  this  or- 
der may  l>e  made,  and  we  think  no  such  limita- 
tion need  be  interpolated  by  construction.  The 
rights  of  parties  are  sufficiently  protected  by  the 
requirement  that  they  shall  have  notice  of.  and 
an  opportunity  to  contest,  such  application." 

Following  the  Kaiser  Case,  In  Pettlnger  v. 
Montmorency  Circuit  Judge,  164  Mich.  463, 
129  N.  W.  676,  this  court  said: 

"We  are  of  opinion  that  after  the  expiration 
of  the  time  above  granted  the  respondent  had 
the  power,  upon  sufficient  cause  shown,  after  due 
notice  to  opposing  counsel,  to  further  extend 
the  time  for  settling  the  bill  of  exceptions.  In 
the  recent  ease  of  Kaiser  v.  Wayne  Circuit 
Judge,  162  Mich.  247,  127  N.  W.  336^  it  will 
be  noted  that  the  order  extending  the  time  was 
made  without  cause  being  shown,  and  wlthonl 
notice" 

— and,  after  quoting  the  language  of  Justice 
Ostrander  above  set  forth,  continued: 

"The  above  being  the  last  expression  of  this 
court  upon  the  subject,  it  must  control  us  here." 

No  contrary  rule  has  since  been  announced. 
Present  circuit  court  rule  66,  which  has  since 
superseded  former  rule  47,  makes  no  change 
In  this  respect,  nor  Is  there  anything  In  sec- 
tion 62,  c.  18,  of  the  Judicature  Act,  which 
would  operate  to  modify  the  effect  of  these 
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decisions.  Tbe  circuit  Judge,  therefore, 
should  not  have  regarded  himself  as  depriv- 
ed of  the  right  to  exercise  discretion  In  the 
matter,  but  should  have  decided  the  motion 
solely  on  the  question  of  whether  or  not 
good  cause  was  shown. 

(3]  It  is  manifest  that  "good  cause"  can- 
not be  confined  exclusively  to  delays  in  the 
furnishing  of  the  stenographer's  transcript 
Suppose  an  attorney,  after  receiving  the  com- 
pleted transcript  and  beginning  work  there- 
on, becomes  ilL  It  aK>earing  after  a  week 
or  two  that  his  Illness  is  serious  and  will  be 
of  long  duration,  a  new  attorney  is  em- 
ployed, who  with  reasonable  promptness  be- 
gins to  fttmlllarize  himself  with  the  matter. 
Before  he  can  complete  the  preparation  of 
the  bill  of  exceptions,  he  meets  with  a  fatal 
accident,  and  the  matter  must  be  taken  up 
anew  by  a  third  attorney.  Can  It  be  doubt- 
ed that  the  court  has  power  to  grant  the 
necessary  extensions  to  meet  the  situation? 
In  the  Instant  case,  the  defendant  Henry  N. 
Brevoort  Is  the  nominal  attorney  of  record. 
It  appears  that  he  is  74  years  of  age,  that 
he  has  not  been  a  well  man  for  many  years, 
and  that  his  illness  causes  lilm  to  suflTer 
from  lapses  of  memory.  He  did  not  attempt 
to  try  the  case,  but  employed  Mr.  Edwin 
Henderson  to  try  it  for  him.  During  the 
summer  or  fa)l  of  1917,  a  disagreement  arose 
between  Mr.  Brevoort  and  Mr.  Henderson 


and  the  latter  withdrew  from  the  case.  This 
Introduced  a  real  and  serious  difficulty  into 
the  situation.  Some  delay  might  well  be  ex- 
pected in  connection  with  the  selection  of 
new  counsel  and  his  familiarizing  himself 
with  the  matter.  Mttle  could  be  done  to 
this  end  until  the  transcript  was  ready. 
Tbe  transcript  was  completed  by  the  stenog- 
rapher on  October  24th,  and  in  less  than 
two  weeks,  viz.  on  November  6th,  was  de- 
livered by  Mr.  Brevoort  to  Mr.  Alexander 
J.  Oroesbeck  for  the  purpose  of  having  an 
investigation  made  by  him  as  to  the  likeli- 
hood of  a  reversal  of  the  judgment  entered 
in  the  cause.  The  transcript  was  a  long 
one,  the  trial  having  been  In  progress  from 
June  11th  to  19th.  While  Mr.  Groesbeck  was 
at  work  on  the  case,  it  was  discovered  that 
the  time  for  settling  the  bill  had  inadvertent- 
ly been  allowed  to  expire.  A  motion  for  a 
further  extension  was  at  once  prepared. 
This  was  on  December  24,  1917.  Because  of 
the  holidays,  the  date  of  the  hearing  was 
fixed  as  January  5,  1918.  Some  further  de- 
lay ensued  In  the  effort  to  have  the  matter 
heard  by  Judge  Mayne,  who  tried  the  case. 
The  papers  were  finally  mailed  to  him, 
reaching  him  January  23d.  It  Is  our  opinioo 
that  such  a  showing  might  well  support  an 
order  granting  a  further  reasonable  exten- 
sion of  time. 
Tbe  writ  will  issue  as  prayed  for. 
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NATIONAL  FARMERS'  BANK  OF  OWA- 

aX)NNA  v.  NYGREN.     (No.  20914.) 
(Supreme  Court  of  Minnesota.    Not.  1,  1918.) 

(SyllobuB  iy  the  Court.) 

BIU.S  AWD  Notes  «=»520— "Neougewob"  of 

Makbb— Evidence. 
The  evidence  was  sufficient  to  justify  the 
jury  in  finding  that  the  defendant  wag  not  neg- 
ligent in  signing  a  promissory  note,  which  was 
procured  by  fraud  and  aold  to  the  plaintiff,  an 
innocent  purchaser, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

Quinn,  J.,  dissenting. 

Appeal  from  District  Court,  ■Wabasha 
County;  G.  B.  Callaghan,  Judge. 

Action  by  the  National  Farmers'  Bank  of 
Owatonna  against  Oscar  Nygren.  Verdict 
for  defendant  From  an  order  denying  its 
alternative  motion  for  judgment  or  for  a  new 
trial,  plaintiff  appeals.    Order  affirmed. 

Murdoch  &  Lothrop,  of  Wabasha,  for  appel- 
lant George  H.  Hammond,  of  Lake  City,  for 
respondent. 

PER  CURIAM.  This  Is  an  action  on  a 
promissory  note.  There  was  a  verdict  for 
the  defendant  The  plaintiff  appeals  from 
the  order  denying  Its  alternative  motion  for 
judgment  or  for  a  new  trial. 

The  note  was  made  by  the  defendant  to 
the  order  of  himself,  and  indorsed  by  him. 
It  was  delivered  to  the  Clefton  Company 
and  by  the  company  indorsed  to  the  plaintiff. 
The  defense  Is  that  it  was  procured  by  fraud. 
The  statute  provides  that  no  person  whose 
signature  is  obtained  to  a  promissory  note 
shall  be  liable,  If  It  is  made  to  appear  that 
it  was  obtained  by  fraudulent  representa- 
tion, trick,  or  artifice  as  to  the  nature  6t  the 
contract  signed;  that  at  the  time  he  did  not 
believe  it  to  be  a  promissory  note;  and  that 
he  was  not  guilty  of  negligence  In  signing 
the.  paper  without  full  knowledge  of  its 
terms.    Gen.  St  1913,  !  6015. 

Under  the  charge  of  the  court  it  is  to  be 
taken  as  a  fact  that  the  plaintiff  was  a  bona 
flde  purchaser.  It  is  conceded  that  there  was 
evidence  to  support  a  finding  that  the  con- 
tract between  the  parties  was  procured  by 
fraudulent  representations  made  by  the  sales- 
man of  the  Clefton  Company  as  to  the  con- 
tents of  the  various  papers  executed  at  the 
time.  The  question  before  us  is  whether  the 
evidence  was  such  that  Qie  jury  might  con- 
clude from  it  that  the  defendant  was  not  neg- 
ligent In  signing  the  paper. 

At  the  time  the  note  was  signed,  the  Clef- 
ton Company  made  an  agreement  to  put  into 


the  plaintiff's  house,  a  few  miles  out  from 
Lake  Qlty,  An  acetylene  lighting  plant  The 
fraud  claimed  related  to  the  nature  and 
terms  of  the  contract.  At  the  time,  two 
papers,  both  relating  to  the  acetylene  plant 
were  signed.  At  the  same  time  the  defend- 
ant signed  the  note,  which  was  made  paya- 
ble to  himself,  and  indorsed  it.  Altogether 
he  signed  his  name  four  times.  Considerable 
negotiation  was  had.  His  testimony  is  not 
clear  as  to  what  he  thought  it  all  meant  He 
says  he  was  not  sure  what  he  was  signing. 
He  did  not  know  that  he  was  signing  or  in- 
dorsing a  note.  He  would  not  have  signed 
one.  There  was  some  talk  about  his  giving 
a  i)ennlt  to  put  the  lighting  plant  In.  There 
was  some  talk  of  an  agency  contract,  which 
he  was  to  have,  and  through  It  he  was  to  get 
commissions.  His  signing,  perhaps,  had  some 
reference  to  this.  When  he  put  Ills  name 
upon  the  back  of  the  note,  it  was,  he  says. 
In  response  to  a  request  that  he  write  his 
name  and  address  in  full,  and  they  so  appear 
on  the  back  of  the  note. 

If  the  defendant  signed  the  note  at  the 
bottom,  without  seeing  what  was  above;  and 
without  being  prevented  by  some  fraud  or 
trick  practiced  upon  him,  it  would  seem  with- 
in our  holdings,  of  which  Cedar  Raplda  Ns- 
tlonal  Bank  ▼.  Mottle,  115  Minn.  414,  132 
N.  W.  911,  and  Johnson  County  Bank  ▼.  Hall, 
102  Minn.  414,  113  N.  W.  1011,  are  represen- 
tative, that  he  conld  not  well  be  rt>lleved  from 
responsibility  as  a  maker.  The  situation, 
however,  is  substantially  different  In  this 
case.  By  signing  the  note  at  the  bottom  the 
defendant  assumed  no  liability,  for  It  was 
payable  to  himself.  Negligence  in  respect 
of  such  signing  resulted  in  no  harm  to  the 
plaintiff.  When  he  Indorsed  the  note  he 
made  it  a  legal  obligation.  The  question  of 
his  negligence  is  to  be  determined  by  looking 
at  what  he  did  when  he  made  the  indorse- 
ment He  did  not  understand,  so  he  testified, 
that  he  was  indorsing  a  note.  He  supiMsed 
he  was  writing  his  name  and  address,  as 
requested  by  the  agents,  and  had  no  notion 
that  he  was  signing  or  indorsing  a  promis- 
sory note. 

The  jury  was  the  Judge  of  the  credibility 
of  the  defendant  and  the  reasonableness  of 
his  dalm.  The  evldmce  is  not  clearly  or 
manifestly  against  the  verdict,  and  we  can- 
not disturb  the  same. 

Order  affirmed. 

QUINN,  J.  I  am  nnable  to  concur  in  the 
conclusion  of  the  majority  of  the  court.  I 
think  the  evidence  conclusively  shows  that 
In  signing  and  indorsing  the  note,  defendant 
was  nee^igent 
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KOHLMOKGAN  ▼.  ROSWBLL  TP.,  MINER 

OOTJNTT,  et  al.  (LKITH,  Intervener). 

(No.  4887.) 

(Supreme  Court  of  South  Dakota.    Nov.  4, 
1918.) 

1.  ApPBAI.  and  BBSOB  «S=9882(19)— EflTOFFEI, 

TO  Allege  Eekob— Judgment  Against  In- 

TEBVENEB. 

In  suit  to  reatrain  opening  of  highway,  in- 
tervener, who  asked  that  court  determine  bound- 
s' and  grant  mandatory  order  requiring  plain- 
tiff to  remove  obstructions  from  the  highway, 
cannot  complain  that  conrt  granted  the  relief 
prayed  for  by  plaintiif  against  him  as  well  as 
defendants;  there  being  evidence  that  bound- 
ary was  as  claimed  by  plaintiff  and  that  inter- 
vencT  had  torn  down  plaintiff's  fence  and  taken 
the  position  that  he  had  the  right  to  do  so. 

2.  Apfkal  and  Bbbob  gg»1073(l)— Habmt.ms 
£bbo&— Eqctcable  Belief. 

In  suit  to  restrain  opening  of  highway,  in 
whicb  intervener  asks  for  determination  of 
boundary,  that  judgment  gives  equitable  relief 
against  intervener  could  not  prejudice  him; 
boundary  being  correctly  determined. 

3.  Boundabies   $=p37(3)— Obliterated   Cob- 
neb— Evidence. 

In  action  to  restrain  opening  of  highwajr,  in 
whicli  location  of  dispntod  boundary,  claimed 
by  defendants  to  be  on  a  straight  line  between 
the  section  comers,  depended  solely  upon  wheth- 
er quarter  comer  as  established  by  government 
snrvey  had  become  lost  or  obliterated,  a  finding 
that  original  government  comer  had  merely  be- 
come obliterated,  and  not  lost,  }ield  warranted. 

4.  Bottndabies  4=964(6)— Govebnhent  Field 
NfXTEB— Gosbectness— Pbesumftio  n. 

It  'will  b*  preaumed  that  government  field 
notes  are  correct 

6.  Botjndabies  «=»54(e)— Govebnment  Field 
Notes— Cobbectness — Pbesumption. 

Wbere  government  field  notes  place  a  quar- 
ter oomer  ni>on  a  direct  line  between  section 
comers,  it  will  be  presumed  that  the  quarter 
corner,  as  actually  located,  was  on  such  line. 
&  "Boundabies  €=>54 (6)— Mistake  in  Field 
NoTKS— Evidence. 

Where  government  field  notes  place  a  quar- 
ter comer  on  a  direct  Une. between  sectkm  cor- 
ners, it  wQl  require  clear  and  satisfactory  proof 
to  justify  a  finding  that  the  corner  was  located 
other  than  on  sudb  line. 

7.  Boundabies  «=»37(3)— Mistake  in  Field 
NoTEB— Evidence— Sufficiency. 

Bvidence  held  sufficient  to  show  that  a 
quarter  comer  placed  by  government  field  notes 
on  a  direct  line  between  section  corners  was  lo- 
cated aeveral  feet  south  of  straight  line. 


Appeal  from  Circnlt  Conrt,  Miner  (Tonnty; 
Alva  E.  Taylor,  Jndge. 

Action  by  Henry  Kohlmorgan  against  Ros- 
well  Township,  Miner  County,  and  Philip 
Brod  and  others.  Supervisors  of  said  Town- 
ahlp,  in  which  William  Leith  intervened. 
Judgment  granting  the  relief  asked  by  plain- 
tur  against  both  defendants  and  intervener, 
and  Intervener  appeals.    Affirmed. 

Caldwell  &  Caldwell,  of  Sioux  Falls,  E.  H. 
Wilson,  of  Salem,  and  Baldwin  &  Lyons,  of 
Howard,  for  appeUant  W.  E.  Weygent,  of 
Howard,  and  A.  W.  Wilmarth,  of  Huron,  for 
respondent. 

WHITING,  P.  J.  Plaintiff  was  the  owner 
of  land  on  the  south  side  of  a  section.  He 
daimed  that  the  quarter  corner  was  at  a 


pcdnt  59  feet  south  of  a  direct  Una  between 
the  section  comers,  and  he  had  erected  a 
fence  al<»g  his  claimed  boundary  line;  The 
defendants,  claiming  ftat  the  quarter  comer 
was  on  a  straight  line  between  the  section 
comers,  had  taken  steps  looking  to  the  re- 
moval of  plalntUTs  said  fence  and  the  estab- 
lishing of  a  highway  2  rods  wide  on  each 
side  of  a  straight  Une  between  the  section 
comers.  Plaintiff  brofaght  this  action  to  re- 
strain d^endants  from  opening  up  a  highway 
as  threatened.  Defendants  answered,  alleg- 
ing the  boundary  of  plaintiff's  land  to  be  the 
"straight"  line,  admitting  that  they  had  tak- 
en st^s  looking  to  the  opening  of  a  highway 
as  alleged  by  plaintiff,  alleging  that  plalntltr 
vras  obstructing  the  legal  highway,  and  them* 
selves  asking  equitable  relief  in  the  nature 
of  a  mandatory  order  requiring  plaintiff  to 
remove  obstructions  from  such  highway.  In- 
tervener Is  the  party  owning  the  land  adjoin- 
ing that  of  plaintiff  on  the  south.  He  claim- 
ed the  true  boundary  to  be  as  alleged  by  de- 
fendants. He  asked  that  the  boundary  line 
be  established  by  the  court,  and  that  a  man- 
datory order,  as  prayed  for  by  defendants,  be 
issued.  He  also  asked  general  equitable  re- 
lief. 5Sie  true  location  of  the  disputed  bound- 
ary depends  solely  upon  whether  the  quarter 
comer,  as  established  by  the  government  sur- 
vey, had  become  lost,  or  whether  It  had  mere- 
ly become  obliterated.  If  this  oomer  had,' 
previous  to  this  controversy,  become  a  'lost" 
comer,  It  was  clear  from  the  evidence  that  it 
had  thereafter,  and  before  this  action  arose, 
been  properly  located  on  the  "straight"  line. 
If  this  corner  were  never  a  "lost"  comer, 
but  merely  an  "obliterated"  comer,  as  claim- 
ed by  plaintiff,  then  it  was  plalntifTs  conten- 
tion that  such  comer  had  been  properly  lo- 
cated at  the  point  claimed  by  plaintiff  as  the 
quarter  comer.  The  cause  was  tried  to  the 
court;  the  court  submitting  special  Inter- 
rogatories to  a  jury.  The  jury  found  that 
the  quarter  comer  was  never  "lost,"  and  that 
its  true  location  was  as  claimed  by  plaintiff. 
The  trial  court  adopted  the  jury's  findings, 
and  made  further  findings  favorable  to  plain- 
tiff. Conclusions  and  judgment  were  entered 
thereon.  The  judgment  granted  the  equita- 
ble relief  asked  for  by  plaintiff,  and  granted 
such  relief  as  against  both  defendants  and 
intervener.  From  such  judgment,  and  an  or- 
der denying  a  new  trial,  the  intervener  ap- 
pealed. 

[1,2]  Upon  this  appeal,  appellant  for  the 
first  time  questions  the  right  of  the  trial 
court  to  grant  the  equitable  relief,  because  of 
lack  of  proofs  warranting  same.  There  is  no 
merit  In  this  contention.  Not  only  did  eadi 
party  by  the  pleadings,  take  the  position 
that,  if  the  boundary  was  as  claimed  by  such 
party,  such  party  was  entitled  to  equitable 
relief  of  the  nature  granted,  thus  vlrtu.ally 
conceding  that,  It  the  boundary  was  as  claim- 
ed by  the  adverse  party,  such  relief  should 
be  granted  such  party,  but  there  was  ample 
evidence  that  Intervener  had  torn  down  plain- 
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tUCa  fence  and  taken  the  position  tbat  be 
bad  a  right  to  tear  it  down.  Moreover,  by  its 
judgment  the  court  determined  the  location 
of  the  boundary  as  interv^ier  had  asked  it 
to,  and  the  injunctional  relief  granted  against 
intervener  was  in  no  manner  prejudicial  to 
intervener,  if  the  court  rightfully  located 
such  boundary. 

[3-7]  The  meritorious  question  in  this  case 
is  whether  the  trial  court  properly  located 
the  quarter  section  comer.  Appellant  con- 
tends, and  rightfully,  that  It  is  to  be  pre- 
sumed that  the  government  field  notes  are 
correct,  and  tbat  where  such  notes  place  the 
quarter  comer  on  a  direct  line  between  sec- 
tion comers  it  will  be  presumed  that  the  cor- 
ner, as  actually  located,  was  on  such  line, 
and  that  It  will  take  clear  and  satisfactory 
proof  that  it  was  located  elsewhere  to  justify 
a  court  in  finding  that  it  was  located  other 
than  on  such  line.  No  witness  swore  that  he 
had  ever  seen  a  government  mound,  or  what 
he  thought  to  be  a  government  mound,  upon 
the  direct  line  between  the  section  comers; 
but  there  were  four  witnesses  other  than 
plaintiff  who  swore  positively  that  there 
were  formerly  a  mound  and  pits,  answering 
the  description  of  government  mounds  and 
pits,  located  at  a  point  some  distance  south 
of  a  straight  line  running  between  the  section 
corners.  One  of  these  witnesses  bad  known 
of  this  mound  ever  since  he  was  a  boy.  He 
testified  positively  to  seeing  this  mound  in 
1909 ;  that  this  mound  was  in  the  field  which 
a  party  was  then  breaking ;  and  that  it  was 
so  located  that,  in  breaking  such  field,  the 
mound  would  be  and  was  destroyed.  He  tes- 
tified to  the  location  of  this  mound  in  rela- 
tion to  said  breaking,  and  also  testified  to  its 
location  in  reference  to  a  road  that  formerly 
ran  from  section  comer  to  section  corner, 
and  which  passed  very  close  to  the  mound. 


The  other  witness  also  testified  to  its  loca- 
tion in  relation  to  the  old  road.  There  was 
oral  testimony  as  to,  and  an  exhibit  showing, 
parts  of  said  old  roadway  both  to  the  west 
and  the  east  of  the  field  that  had  been  broken. 
We  are  satisfied  that  there  was  sufficient  evi- 
dence from  whicii  the  trial  court  could  find, 
a'^.d  from  which  it  was  clearly  bound  to  find, 
that  the  orig^inal  government  corner  bad  be- 
come obliterated,  and  tbat  such  comer  had 
been  seen  by  these  witnesses.  It  was  there- 
fore not  a  "lost"  comer.  The  only  possible 
question  that  could  fairly  arise  under  the  evi- 
dence was  as  to  the  exact  location  of  such 
"obliterated"  corner.  It  certainly  cannot  be 
contended  that,  merely  because  a  quarter  cor- 
ner has  become  "obliterated,"  and  the  exact 
location  thereof  cannot  be  fixed,  the  courts 
must  treat  the  same  as  though  it  were  a 
"lost"  comer,  and  locate  it  on  a  direct  line 
between  the  section  comers.  It  is  clear  that 
the  trial  court  located  this  "obliterated"  cor- 
ner in  accordance  with  the  evidence  and 
without  possible  dispute  within  at  least  2  or 
3  feet  to  the  north  or  south  of  the  true  line 
as  fixed  by  the  government  survey.  If  there 
was  any  material  variation  from  the  true  lo- 
cation, it  would,  under  the  evidence,  appear 
to  be  a  variation  to  the  east  or  west  of  the 
true  location ;  but  sudi  variation  is  immate- 
rial, so  far  as  the  rights  of  the  parties  hereto 
appear  under  the  record  before  us — ^It  not  ap- 
pearing that  there  is  any  dilute  as  to  the 
location  of  the  north  and  south  boundary, 
and  a  variation  of  a  few  feet  east  or  west  in 
the  exact  location  of  such  quarter  corner 
would  but  very  slightly  change  the  boundary 
Une  in  dispute. 

The  judgment  and  order  appealed  from  are 
affirmed. 

SMITH,  J.,  not  sitting; 
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PORTER  V.  BROWNS  VAIXEI  STATE 
BANK.     (No.  4348.) 

(Supreme   Coait   of   South   Dakota.     Not.   4, 
1918.) 

COBPOEATIORS  «9860<12)  —  Bacn  VSBS  —  Coir 

LECTION   OF  A68GT8— KVIPKRCK. 

In  a  receiver's  suit  to  recover  a  payment  by 
the  secretary  of  a  corporation  of  its  funds  in  sat- 
isfaction of  his  iDdivldual  debt,  evidence  Iteld  to 
jnstify  a  direction  of  verdict  for  defendant. 

Appeal  from  Circuit  Court,  Brown  County ; 
J.  H.  Bottum,  Judge. 

Action  by  Clement  P.  Porter,  as  receiver 
of  the  Independent  Elevator  Company,  a  cor- 
poration, against  the  Browns  Valley  State 
Bank,  a  corporation.  From  a  Judgment  for 
defendant  on  a  directed  verdict,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

Frank  McNuIty,  of  Aberdeen,  and  Howard 
Babcock,  of  Siaseton,  for  appellant  Mur- 
phy &  Anderson,  of  Wbeaton,  Minn.,  and 
Campbell  &  Walton,  of  Aberdeen,  tor  re- 
epondent 

WHITINQ,  P.  J.  Plaintlft,  as  receiver  of 
a  certain  corporation,  alleged  that  one  Nor- 
by  had  formerly  been  the  secretary  and  man- 
ager of  such  corporation;  that  Norby  had 
drawn  a  check  In  the  name  of  such  corpora- 
tion upon  a  bank  in  which  such  corporation 
had  funds  upon  deposit  sufficient  to  meet 
such  check ;  that  Norby  had  given  such  check 
to  defendant  in  payment  of  an  individual  in- 
debtedness owing  from  Norby  to  defendant ; 
and  that  defendant  bad  collected  such  check 
of  the  hank  on  which  it  was  drawn.  There 
was  no  allegation  that  the  Indebtedness  of 
Xori>y  to  defendant  was  evidenced  by  a  note. 

To  establish  his  case,  plaintiff  Introduced 
In  evidence  an  exhibit  purporting  to  be  a 
promissory  note  drawn  to  defendant.  The 
lower  right-hand  corner  of  such  exhibit  had 
been  torn  off,  so  that  there  appeared  no  name 
of  the  maker  on  the  face  of  the  exhibit.  On 
the  back  of  such  exUbit  appeared  indorsed, 
among  other  names,  that  of  Norby.  Plain- 
tiff also  placed  in  evidence  the  check,  and 
proof  that  defendant  had  collected  same. 
Plaintiff  then  rested  bis  case,  and  the  trial 
court,  upon  motion  of  defendant,  directed  a 
verdict  for  defendant.  From  a  Judgment  en- 
tered ujwn  such  verdict,  and  from  an  order 
denying  a  new  trial,  this  appeal  was  taken. 

The  sole  question  before  us  is  the  correct- 
ness of  the  court's  ruling  in  directing  the 
verdict  The  usual  place  for  the  signature 
of  the  maker  of  a  note  is  upon  the  face  there- 
of and  at  the  lower  rlg^t-haud  corner.  Cer- 
tainly, without  further  proof,  this  exhibit 
with  its  lower  right-hand  corner  torn  off,  wae^ 
no  evidence  of  an  individual  indebtedness 
from  Xorby  to  defendant,  merely  l>ecan9e 
Nothy's  name  was  Indorsed  upon  the  back 


thereof.  The  answer  admitted  that  at  dif- 
fer^it  times  Norby  had  given  his  individual 
notes  tor  moneys  borrowed  by  the  corpora- 
tion of  defendant  The  answer  did  not  de- 
scribe any  particular  note  that  liad  been  so 
given.  Appellant  contends  that  this  answer 
was  sufficient  to  make,  with  the  evidence  in- 
troduced, a  prima  facie  case  for  appellant. 
If  the  complaint  had  alleged  that  Norby's  in- 
debtedness to  defendant  was  evidenced  by  a 
note,  describing  It,  and  then  the  answer  had, 
by  way  of  confession  and  avoidance,  admit- 
ted the  execution  of  such  note,  but  alleged  it 
wos  given  for  a  debt  of  the  corporation,  then 
appellant  might  well  contend  that  the  admis- 
sion in  the  "confession"  was  sufficient  in  con- 
nection with  appellant's  evidence  to  make 
out  appellant's  prima  facie  case.  But  the 
jury,  simply  because  defendant  had  admitted 
that  at  times  Norby  had  given  his  own  notes, 
neither  the  amounts  nor  dates  of  such  notes 
being'  alleged,  would  have  had  no  right  to 
infer  that  this  particular  exhibit  was  one 
of  the  notes  whidi  Norby  had  so  given  to 
defendant. 

The  judgment  and  order  appealed  from  are 
alBimed. 

SMITH,  J.,  not  sitting. 


HARDIN  V.  GRAHAM  et  aL    (No.  4423.) 

(Supreme  Court  of  South  Dakota.    Oct  23, 
1918.) 

Appeal  and  Ebbok  «=>773(4)— Abandonment 
OF  Appkai^-Failcbk  to  Sesve  Bbief. 
Appeal  will  be  deemed  abandoned  and  judg- 
ment and  order  appealed  from  affirmed,  where, 
notwithstanding  appellant's  time  for  serving 
brief  was  extended  to  a  specified  date,  he  has 
been  in  default  since  Uiat  date. 

Appeal  from  Qrcult  Court,  Lawrence 
County;   James  McNenny,  Judge. 

Action  by  James  D.  Hardin  against  Walter 
B.  Graham  and  others.  Prom  judgment  and 
order,  defendant  named  appeals.     Affirmed. 

Chambers  Kellar,  of  Lead,  and  Robert  N. 
Ogden,  of  Deadwood,  for  appellant  E.  C. 
Strode,  of  Lincoln,  Neb.,  and  Wm.  G.  Bice 
and  Hayei^  &  Heffron,  all  of  Deadwood,  for 
respondent 

PER  CURIAM.  The  record  herein  was  set- 
tled on  June  26,  1918;  the  appeal  to  tbU 
court  was  taken  upon  the  same  day;  by 
stipulations  duly  entered  Into  and  filed,  ap- 
pellant's time  for  serving  Ills  brief  upon  this 
appeal  was  extended  until  and  including  the 
4tb  day  of  S^temt>er,  1918;  from  said  4tb 
day  of  September,  1918,  the  appellant  has 
been  in  default. 

In  view  of  the  above  facts,  the  appeal  will 
be  deemed  al)andoned,  and  the  judgma)t  and 
order  appealed  from  are  affirmed. 


^9For  othtr  cases  see  same  topic  and  KBT-NUMBER  In  all  Key-Numberad  Digest*  and  lodexas 
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SLAUOHTEB  t.  NOLAN  et  aL     (No.  4320.) 

(Supreme   Conrt  of  South  Dakota.     Nov.  4, 
1918.) 

1.  Malicious      Pbobecxjtion      «=»64(2)    — 
WBONorct  Attachment— Evidence. 

In  action  for  damages  for  wrongful  levr 
of  attachment,  the  fact  that  the  complaint  waa 
sufficient  to  support  proof  of  malice  and  want 
of  probable  cause  did  not  ezcuse  the  absence  of 
proof  of  such  facts. 

2.  Malicious      Pbosecution      «=»71(2,  3)  — 
Wbonoful    Attachment— Questions    fob 

iJUBT. 

In  action  for  damages  for  wrongful  levy  of 
attachment,  the  question  of  malice  and  want  of 
probable  cause,  was  for  the  jury,  if  there  was 
evidence  upon  such  issue. 

8.  Attachmrnt  ®=»357— WBONarci,  Attach- 
ment—Action. 
An  action  will  not  lie  Independent  of  the 
bond  for  the  wrongfal  levy  of  an  attachment^ 
in  the  absence  of  malice. 

4.  Malicious  Pbosecution  ^=>10  —  AcrioNs. 
The  mere  fact  that  one  person  institutes  a 
civU  action  against  another  does  not  give  rise 
at  common  law  to  a  cause  of  action  in  favor  of 
the  other. 

Appeal  from  Circuit  Gourt,  Triw>  Oonnty; 
William  Williamson,  Judge. 

Action  by  Chester  Slaughter  against  M.  K. 
Nolan  and  B.  A.  Dwyer.  Judgment  for 
plaintur,  and,  from  the  Judgment  and  order 
denying  aenr  trial,  defendants  appeal.  Re- 
versed. 

E.  O.  Patterson,  of  I>allas,  and  O.  D.  01m- 
stead,  of  Winner,  for  appellants.  B.  H.  Moll- 
tor,  of  Winner,  and  W.  J.  Hooper,  of  Oregory, 
for  respondent 

WHIXIXO,  P.  J.  Plaintlfr  brought  this 
action  to  recover  damages  which  he  alleged 
he  had  suffered  because  of  an  attachment 
which  defendant  had  caused  to  be  levied  on 
bis  property,  he  alleging  such  attachment 
to  have  been  wrongful.  This  Is  not  aa  action 
upon  the  attachment  bond;  neither  la  It  an 
action  based  upon  the  issuance  of  an  ir- 
regular or  void  process.  Verdict  and  Judg- 
ment were  for  plaintiff.  From  such  Judg- 
ment and  an  order  denying  a  new  trial,  this 
appeal  was  taken. 

We  deem  It  necessary  to  consider  but  one 
question:  Will  this  action  lie  without  al- 
legation or  proof  of  malice  and  want  of  prob- 
aUe  cause?  This  question  was  raised  by 
Objection  to  Introduction  of  evidence,  by 
motion  to  direct  verdict,  and  by  exceptions 
to  instructions  given. 

[1]  Respondent  contends  that,  while  Hie 
complaint  is  not  a  model  In  not  specifically 
and  directly  alleging  malice  and  want  of 
probable  cause,  yet,  as  against  the  objection 
to  receipt  of  evidence,  the  complaint  'vas 
sufiScient  to  support  proof  of  malice  and 
want  of  probable  cause.  Conceding  this  to  be 
true.  It  would  not  eoccuse  such  proof. 

[2-4]  Respondent  contends  there  was  ample 
evidence  establishing  malice  and  want  of 


probable  cause.  We  think"  not,  but,  even 
if  there  were,  and  therefore  the  trial  oonrt 
did  not  err  in  refusing  to  direct  a  verdict, 
yet  whether  there  was  sufficient  evidence  to 
prove  malice  and  want  of  probable  cause  was 
a  question  that  should  have  been  left  for  the 
decision  of  the  Jury,  unlecB  respondent's  fur- 
ther contention  Is  sound — an  action,  not  upon 
the  attachment  bond,  will  lie  for  a  wrongful 
attachment  even  though  there  was  probable 
cause  for  the  attachment  or  even  though  the 
attachment  creditor  was  not  actuated  bji 
malice  In  causing  the  attachment. 

It  must  be  conceded  that  there  are  courts 
which  hold  that  such  an  action  will  lie,  but 
it  seems  clear  to  us  that  such  holdings,  ex- 
c^t  as  they  rest  upon  some  statute,  are  not 
supported  by  reason  and  they  clearly  are 
not  by  the  decisions  of  the  great  majority  of 
the  courts.  It  is  a  well-established  rule  of 
law  that: 

"The  mere  fact  that  one  person  institates  a 
dvil  action  against  another  does  not  give  rise 
at  common  law  to  a  cause  of  action  in  favor  of 
the  person  sued.  Whatever  the  injury  result- 
ing from  the  issuance  of  the  judicial  process 
the  person  procuring  its  issuance  incurs  no  re- 
sponsibility, provided  he  acta  upon  an  honest 
conviction  that  the  remedy  is  necessary  to  the 
enforcement  of  a  legal  right." 

The  gist  of  the  action  for  malicious  prose- 
cution Is  the  malice  and  want  of  probable 
cause.  If  It  were  not  for  these  and  both  of 
theses  a  case  even  of  wrongful  criminal  pros- 
ecution, no  matter  what  damages  it  brought 
the  party  prosecuted,  would  present  but  a 
case  of  damnum  absque  injuria — damages 
without  any  violation  of  legal  rights.  It  will 
certainly  be  an  evil  day  when  any  person, 
who,  honestly  supposing  himself,  under  the 
facts  as  be  understands  them,  to  be  entitled 
to  a  remedy  provided  by  law,  sihaU,  though 
acting  in  good  &ith  in  pursuing  such  remedy, 
lay  himself  open  to  a  liability  other  than  that 
which  express  statute  may  impose  upon  hira 
as  the  price  of  availing  himself  of  such 
remedy.  As  said  In  McFadden  v.  Whitney, 
51  N.  J.  Law,  391,  18  Atl.  €2: 

"It  may  be  affirmed  that  no  well-considered 
case  can  be  found  in  which  an  action  of  tort 
has  been  successfully  maintained  against  a 
creditor  for  prosecuting  a  suit  against  his  debt- 
or, in  which  he  strictly  pursued  all  the  forms 
and  requirements  of  law,  unless  it  appeared 
that  he  was  actuated  by  malice.  *  •  •  The 
policy  of  the  law  has  always  been  to  guaranty 
immunity  to  suitors  who,  m  good  faith,  adopt 
and  pursue  the  due  forms  of  the  law,  although 
they  may  ultimately  fail  to  establish  their 
dahns." 

Statutes  have  enlarged  upon  the  common- 
law  remedies,  but,  while  granting  certain  new 
and  in  some  cases  extraordinary  remedies, 
have  coupled  with  the  right  to  use  some  of 
them  the  obligation  to  give  a  bond  to  protect 
the  other  person  from  damages  growing  out 
of  the  wrongful  use  of  such  remedy ;  but  the 
mere  fact  that  the  statute  requires  a  bond  as 
a  condition  to  the  seeking  of  a  certain  rem- 
edy creates  no  liability  Independent  of  the 
bond.   This  court  has  held  that  a  statute  re- 
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quiring  one  engaging  In  a  certain  business 
to  give  an  undertaking  Indemnifying  certain 
parties  from  damages  growing  out  of  the 
pursott  of  such  business  does  not  warrant 
any  action  to  recover  such  damages,  except 
an  action  on  the  bond.  Paulson  v.  Langness, 
16  S.  D.  471,  93  N.  W.  666;  Kennedy  v.  Gar- 
rlgan,  23  S.  D.  266,  121  N.  W.  783,  21  Ann. 
Cas.  392.  And  yet  It  Is  because  of  a  statute 
requiring  a  bond  that  the  court  In  Overton 
T.  Slgmore  F.  Mfg.  Co.,  80  0«.  B31,  161  Pac. 
215,  held  that  there  could  be  an  action  not  on 
the  bond. 

Different  reasons  have  been  advanced  for 
holding  that  one  can  recover  damages  for  a 
merely  wrongful  attachment,  without  suing 
on  the  bond.  No  court  sustains  such  a  suit 
excq>t  there  exists  la  such  Jurisdiction  a 
statute  requiring  a  bond.  In  Talbott  v. 
Great  Western  Plaster  Co.,  151  Mo.  App. 
538,  132  S.  W.  16,  the  court  base  their  hold- 
ing upon  the  proposition  that,  attachment 
being  an  extraordinary  remedy,  the  same 
rule  should  not  apply  as  to  an  ordinary  ac- 
tion. It  will  be  seen  that  this  court  ignores 
the  existence  of  their  statute  providing  for 
attachment  bond.  Why  then  should  it  not 
apply  in  case  of  wrongful  garnishment? 
This  is  as  much  an  extraordinary  remedy, 
and  certainly  the  mere  fact  that  there  is  no 
statute  requiring  bond  in  garnishment  pro- 
ceedings In  no  respect  makes  the  garnish- 
ment proceedings  less  extraordinary.  If  the 
law  of  the  land  gives  to  a  party  a  certain 
remedy  and,  because  of  its  extraordinary 
nature,  requires  him  to  secure  the  adverse 
party  against  loss  If  the  remedy  Is  wrong- 
fully used,  then,  If  In  a  certain  case  the  rem- 
edy is  wrongfully  used  because  of  an  honeat 
error  as  to  facts,  there  Is  no  more  grounds  for 
a  liability,  other  than  the  contracted  liability, 
than  where  one  without  malice,  but  because 
of  mistake  as  to  facts,  wrongfully  brings  an 
ordinary  action. 

The  Missouri  court,  in  this  same  case, 
also  say:  "Why  should  he  be  compelled  to 
sue  upon  the  bond?  Suppose  the  bond  was, 
for  some  reason,  Invalid."  Such  line  of  rea- 
soning hits  wide  of  the  mark.  It  would  cer- 
tainly be  a  strange  rule  of  law  that,  merely 
because  It  were  possible  that  one,  whom  the 
statute  requires  to  give  bond,  might  possibly 
give  an  invalid  bond,  such  possibility  would 
of  itself  create  a  liability  Independent  of  the 
bond  but  a  liability  that  would  not  exist  If 
It  were  not  for  the  statute  requiring  the 
bond.  The  possibility  that  one  might  give 
an  invalid  bond  does  not  create  a  liability ; 
bat  the  fact  that  one  took  out  an  atta(^- 
ment  based  np<Mi  an  Invalid  bond  might  well 
create  a  liability — ^not  for  a  wrongful  at- 
tachment, but  for  an  irregular  or  void  at- 
tachment. And  in  this  same  case  upon  an- 
other appeal  (Talbot  v.  Qreat  Western  Plas- 
ter Ca,  167  Mo.  App.  542, 1S2  S.  W*.  377),  the 
!ianie  court,  as  does  the  Kansas  court  in  Mc- 
Uughlim  T.   Davis,  14  Kan.  168,   suggests 


that  a  direct  action  will  He  because,  "Our 
statute  allows  an  attachment  to  be  Issued 
only  when  certain  facts  exists— not  when 
there  is  probable  cause  to  believe  they  ex- 
ist" It  needs  no  argument  to  show  where 
such  a  line  of  reasoning  would  lead.  A  man 
has  a  right  to  bring  an  ordinary  action  "only 
when  certain  facts  exist — ^not  when  there  is 
probable  cause  to  believe  they  exist" 
Should  we  therefore  say.  In  relation  to  an 
ordinary  action,  as  the  Missouri  court  says 
of  a  wrongful  attachment: 

"When  no  such  facts  do  exist,  the  procure- 
ment of  a  writ  of  attachment  ia  wrongful,  and 
in  an  action  on  the  case  founded  on  such  wrong 
the  defendant  in  the  attachment  salt  may  re- 
cover compensatory  damages,  regardless  of 
whether  or  not  the  plaintiff  had  probable  canse 
for  gninr  out  the  writ.  The  good  faith  of  plain- 
tiff 1b  without  effect  on  such  cause" 

— or  as  the  Kansas  court  says  of  a  wrong- 
ful attachment: 

"If  they  do  not  exist,  the  attachment  is 
wrongfully  issued,  and  the  party  causing  it  to 
issue  is  liable  for  all  the  damages  actually  sus- 
tained." 

A  leading  case  and  one  frequently  dted 
is  that  of  Stewart  v.  Sonnebom,  96  U.  S. 
187,  2S  li.  Ed.  116,  an  action  based  upon  al- 
leged wrongful  bankruptcy  proceedings.  In 
that  case  It  wks  said :  ' 

"The  Jury  were  positively  instructed  to  re- 
turn a  verdict  for  the  plaintiff  independently 
of  any  consideration  of  malice  in  the  institution 
of  the  bankruptcy  proceedings,  or  want  of 
probable  cause  therefor.  If  the  charge  was 
correct,  then  every  man  who  brings  a  suit 
against  another,  with'  the  most  firm  and  reason- 
able belief  that  he  has  a  just  claim  and  a  law- 
ful right  to  resort  to  the  courts,  ia  responsi- 
ble in  damages  for  the  conseauences  of  his  ac- 
tion, if  he  happens  to  fail  in  his  suit.  His 
IntentionB  may  have  been  most  honest,  his  pur- 
pose only  to  secure  his  own,  in  the  only  way  in 
which  the  law  permits  it  to  be  secured;  he  may 
have  had  no  III  feeling  against  his  supposed 
debtor,  and  may  have  done  nothing  which  the 
law  forbids.  Such  is  not  the  law.  It  is  abun- 
dantly settled  that  no  suit  can  be  maintained 
atainst  an  nnsnecessfnl  plaintiff  or  prosecutor, 
unless  it  is  shown  affirmatively  that  he  was 
actuated  in  his  conduct  by  malice,  or  some  im- 
proper or  sinister  motive.  *  *  *  Certainly 
aa  action  for  instituting  a  civil  suit  requires 
not  less  for  its  maintenance  than  an  action  for 
a  malicious  prosecution  of  a  criminal  proceed- 
Uig." 

In  Drake  on  Attachments,  S  726,  it  is 
stated : 

"But,  in  the  absence  of  any  statute  conferring 
the  right,  the  defendant  cannot  maintain  an 
action  against  the  plaintiff  for  the  mere  wrong- 
ful suing  out  of  the  attachment  Such  an  ac- 
tion, as  we  have  seen,  may  be  maintained  on 
the  attachment  bond;  but,  on  common-law 
principles,  the  element  of  malice  is  indispensa- 
ble to  authorize  an  action  on  the  case." 

To  the  same  effect,  see  Wade  on  Attach- 
ments, i  311.  See,  also,  Vesper  v.  Crane 
Co.,  165  CaL  86, 130  Pac.  876,  L.  E.  A.  1915A, 
641;  Mark  v.  Hyatt,  135  N.  X.  306,  31  N. 
E.  1090,  18  L.  R.  A.  275  and  notes;  Storz 
V.  rinklesteln,  48  Neb.  27,  66  N.  W.  1020; 
Frantz  v.  Hanford,  87  Iowa,  469,  54  N.  W. 
474;   McFadden  v.  Whitney,  supra;  Lindsay 
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V.  Larned,  17  Mass.  190;  Veltch  v.  Cebell, 
106  Wis.  260,  81  ti.  W.  411,  76  Am.  St.  Rep. 
914;  Mitchell  t.  SUver  Lake  Lodge,  29  Or. 
294,  45  Pac.  798;  Abohosh  v.  Buck,  43  S-  W. 
425,  19  Ky.  Law  Hep.  1267 ;  WUcox  v.  Mc- 
Kenzle,  75  Ga.  73. 

Among  the  Items  of  damages  claimed  were 
one  for  loss  of  goods  attached  and  another 
for  Injury  to  some  returned.  Such  damages 
might  be  recoverable  regardless  of  the 
wrongfulness  of  the  attachment,  and.  If 
there  were  no  other  damages  claimed,  the 
Judgment  might  be  sustained  on  grounds 
entirely  independent  of  those  raised  on  this 
appeal.  But  among  the  elements  of  damage 
submitted  to  the  Jury  were  some  that  could 
only  be  recovered  on  the  theory  of  liability 
for  wrongful  attachment. 

The  Judgment  and  order  appealed  from 
are  reversed. 

SMITH,  J.,  not  sitting. 


MOORE  V.  SOHNAUBER.     (No.  4410.) 

(Supreme   Court   of   South   Dakota.     Nov.   4, 
1918.) 

1.  Appeal  and  Ebbor  «=3237(2)— Objectiors 
IN  LowiB  CouBT — Stbikino  out  Evidbnce 
—Motion. 

Where,  in  action  for  injuries,  the  court  on 
discovery  that  services  in  hospital  had  been 
rendered  subsequent  to  suit,  struck  ont  checks 
introduced  to  show  amount  expended,  any  er- 
ror in  not  striking  out  testimony  given  in  sup- 
port of  the  checks  as  to  the  services  would  not 
be  reviewed,  in  absence  of  motion  specifically 
asking  that  relief. 

2.  Appbai,  and  Ebbob  «=3930(2)  —  Pbesuicp- 
xiONS— Action  or  Jubt. 

Where  the  court  specifically  withdrew  checks 
introduced  to  show  amount  expended  by  injured 
plaintiff  at  hospital,  it  will  be  presumed  that 
verdict  was  not  influenced  by  such  checks, 
though  supporting  evidence  as  to  hospital  serv- 
ice had  not  been  stricken. 

3.  Appbai,  and  EtetoB  4=31068(4)— Instbvo* 

TI0R8— HaBULESS  EBBOB. 
In  an  action  for  personal  injuries,  any  er^ 
ror  in  an  instruction  as  to  the  elements  of  dam- 
ages, allowing  a  recovery  for  disbursements  in 
addition  to  the  maximum  sned  for  on  account 
of  injuries,  was  harmless,  where  excess  above 
su<^  maximum  was  remitted. 

Appeal  from  Circuit  Court,  Yankton  Coun- 
ty? B.  B.  Tripp,  Judge. 

Acticm  by  Mary  J.  Moore  against  Fred 
Schnauber.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Al9rmed. 

A.  Lk  Wyman,  of  Tankton,  and  Bogue  & 
Bogue,  of  Parker,  for  appellant.  Josepli  Ja- 
nousek,  of  Yankton,  for  respondent. 

POLLBY,  J.  This  action  was  brought  for 
the  recovery  of  damages,  in  the  sum  of  $2,- 
500,  sustained  by  plaintiff  because  of  a  colli- 
sion by  an  automobile,  driven  by  defendant, 
with  a  buggy,  driven  by  the  plaintiff.  The 
Jury  returned  a  verdict  for  $2,800.    Plaintiff 


remitted  $300  of  thU  amount,  and  Judgment 
was  entered  for  $2,500  and  costs.  From  this 
Judgment  defendant  appeals. 

[1,2]  It  Is  first  contended  by  appellant 
that  the  trial  court  erred  to  his  prejudice  in 
refusing  to  strike  out  oertain  testimony. 
Plaintiff  in  her  complaint  alleged  injuries  to 
her  person,  without  specifying  the  amount 
of  the  damage  caused  thereby,  and  also  al- 
leged that  she  had  expended  the  sum  of  $600 
for  hospital,  physicians',  and  nurses'  serv- 
ices, and  asked  judgment  in  the  aggregate 
for  $2,500.  To  prove  the  items  of  expense 
making  up  the  $600,  plaintiff  offered  in  evi- 
dence certain  checks  that  had  been  paid  to 
a  hospital  in  Chicago.  Defendant  objected 
to  their  admission  on  the  ground  that  they 
were  irrelevant.  Incompetent,  and  immate- 
rial, because  it  did  not  appear  that  they  had 
been  paid  for  services  rendered  to  plaintiff, 
nor  that  the  ailment  for  which  plaintiff  bad 
been  treated  was  the  result  of  the  Injury 
caused  by  appellant  The)  objectioD  was 
overruled,  but  later  on,  and  before  the  said 
checks  had  been  read  or  shown  to  the  Jury,  it 
appeared  that  the  services  for  which  the 
checks  had  been  given  had  been  rendered 
after  the  commencement  of  the  action.  The 
trial  court  thereupon  stated,  in  the  presence 
of  the  Jury,  that  it  was  the  duty  of  the  court 
to  tell  the  jury  that  they  should  not  take  in- 
to consideration  any  disbursements  that  had 
been  made  after  the  commencement  of  the 
action,  and  the  checks  were  stricken  out 

Appellant  now  complains  because  the  court 
did  not  also  strike  out  the  testimony  relative 
to  the  services  rendered  in  the  Chicago  hos- 
pital. There  may  be  a  distinction  l>etween 
the  checks  as  evidence  and  the  testimony  of 
the  party  who  identified  them  and  testified  as 
to  what  they  had  been  given  for;  but  tlie 
jury  had  not  seen  the  checks,  and  did  not 
know  the  amount  of  them,  and  therefore 
could  hardly  have  Included  them  in  their 
verdict  It  Is  true  the  jury  still  knew  the 
checks  had  been  given,  and  still  knew  that 
services  bad  been  rendered;  but,  having 
been  told  that  they  were  not  to  take  any  of 
these  disbursements  ilnto  consideration,  it 
cannot  be  presumed  that  they  disregarded 
the  admonition  of  the  court  and  allowed 
anything  for  such  disbursements.  Moreover, 
appellant  did  not  suggest  in  hi^  objection,  nor 
in  bis  motion  to  strike,  that  he  made  a  dis- 
tinction between  the  checks  and  the  testi- 
mony that  had  been  given  in  connection 
therewith,  and  the  court  undoubtedly  assum- 
ed that,  in  granting  the  motion,  both  the 
checks  and  the  testimony  had  been  full.v 
withdrawn  from  the  jury.  If  appellant  was 
not  satisfied  with  the  manner  in  which  the 
court  ruled  on  the  motion,  he  should  have 
called  the  court's  attention  to  It  at  the  time. 
He  could  not  accept  the  ruling  of  the  court 
as  it  was  made  and  then  predicate  error  up- 
on it  afterwards. 
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[J]  The  conrt,  In  Instructing  the  jury  upon 
the  amount  of  damages  that  might  be  award- 
ed, told  them  that: 

*****  Yon  should  take  into  consideration 
the  physical  pain  and  mental  suffering  under- 
gone by  her  as  a  direct  result  of  the  alleged  in- 
jury, *  •  •  if  such  you  find  to  be  the  case, 
not  exceeding  the  sum  of  S2,600,  the  amount 
claimed  on  that  account  m  this  case.  She 
vould  also  be  entitled  to  recover  fair  and  rea- 
sonable expenses  for  disbursements  on  account 
of  medical  treatment  and  nursing,  if  any,  not 
exceeding  the  amount  claimed  on  that  account, 
»600." 

Appellant  now  contends  that  thla  Instruc- 
tion was  misleading,  and  that  the  Jury  may 
have  understood  that  they  might  allow  plain- 
tiff  $800  for  her  disbursements  in  addition 
to  12,600  for  her  Injuries.  The  instruction 
Is  awkwardly  worded,  but  we  fall  to  see  how 
it  Injured  the  appellant.  Under  the  plead- 
ings and  under  the  evidence  the  Jury  might 
have  awarded  plaintiff  any  sum  up  to  |2,500 
for  her  injuries,  and,  having  been  Instructed 
that  not  to  exceed  $600  could  be  allowed  for 
disbursements,  it  is  self-evident  that  they  al- 
lowed at  least  $2,200  for  injuries.  mUs  they 
had  a  right  to  do,  and  they  had  a  right  to 
allow  enough  for  disbnrsemmts  to  bring  the 
verdict  up  to  $2,600,  and  the  prejudloe  to 
appellant  caused  by  returning  a  rerdlct  for 
$2,800  was  fully  cured  by  the  remission  of 
the  excess.  It  Is  not  claimed  that  the  judg- 
moit  is  excesdve,  or  that  the  verdict  Is  not 
supported  by  the  evidence. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

SMITH,  J.,  not  sitting. 


STATE  V.  WATSON.    (No.  4419.) 

(Supreme  Court  of  South  Dakota.    Nov.  4, 
1918.) 

Appeal  from  Circuit  Court,  Minnehaha  Coun- 
ty:  Joseph  W.  Jones,  Judge. 

C.  C.  Watson  was  convicted  of  unlawfully 
keeping  in  possession  intoxicating  liquor  in  a 
public  place,  and  appeals.    Affirmed. 

H.  F.  Fellows,  of  Sioux  Falls,  for  appellant. 
C.  C.  Caldwell,  Atty.  Gen.,  and  C.  V.  Caldwell, 
of  Sioux  Falls,  for  the  State. 

POLtiET,  J.  Appellant  was  convicted  upon 
an  isformatiott  charging  him  with  a  violation  of 
the  provisions  of  section  44,  c.  281,  of  the  Laws 
of  1917,  to  wit,  that  he  unlawfully  had  and  kept 
in  bis  possession  intoxicating  liquor  in  a  public 
place.  From  a  judgment  of  conviction  he  ap- 
peals to  this  court,  and  asks  for  a  reversal  of 
said  judgment  on  the  grounds: 

"(1)  That  said  section  44  is  in  conflict  with 
section  21  of  article  3  of  the  Constitution,  in 
that  said  section  is  not  embraced  in  the  title  of 
the  act. 

"(2)  That  section  44  of  chapter  281  of  the 
Laws  of  1917  exceeds  the  limitations  of  the  leg- 
islative power  given  in  article  24  of  the  Consti- 
tution." 

The  offense  charged  in  this  case  is  identical 
with  the  offense  charged  in  State  v.  Brown,  re- 
cently decided  by  this  court,  and  reported  in 
167  N.  W.  400.  The  grounds  upon  which  we 
are  asked  for  a  reversal  are  the  same  as  the 
grounds  urged  in  that  case.  What  we  said  in 
that  case  is  applicable  to  the  facts  in  this  case, 
and  consequently  the  result  must  be  the  same. 
We  held  in  that  case  that,  as  against  the  objec- 
tions urged  in  this  case,  section  44,  c.  281,  Laws 
1917,  was  constitutional  and  valid,  and  sustain- 
ed the  conviction.  The  same  result  must  follow 
in  this  case. 

The  judgment  appealed  from  is  affirmed. 

SMITH,  J.,  not  sitting. 
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PUBINTON  ▼.  PUWNTON,    (No.  4321.) 

(Sapreme  Oonrt  of  South  Dakota.    Not.  4^ 
1»18.) 

1.  ApPEAt,  AND  EitBOB  i8=3l024<4)— Review- 
Questions  OF  Fact. 

On  motion  to  set  aside  a  jndgment,  where 
the  evidence  is  conflicting,  the  conflict  will  on 
appeal  be  resolved  in  favor  of  defendant,  and  the 
determination  of  the  trial  court  is  conclusive. 

2.  Judgment  ®=»386(1)— Vacation— Time  fob 
Motion. 

Code  Civ.  Proc.  §  151,  authorizing  openin^r  of 
Judgments  within  one  year,  applies  omy  where 
the  motion  is  based  solely  on  the  mista^  inad- 
vertence, surprise,  or  excusable  neglect  of  ti^e 
moving  party,  and  does  not  preclude  the  court 
under  its  inherent  powers  from  opening  a  judg- 
ment after  such  time  where  other  good  reason  is 
shown. 

8.  Judgment  «=390— On  Stipxtlatiom— Vaca- 
tion— GaouNDa. 
A  judgment,  making  a  husband  the  trustee 
for  his  wife  as  to  common  property^  entered  on 
stipulation,  under  the  mistaken  belief  that  the 
judge  had  announced  a  decision,  and  containing 
provisions  not  supported  by  such  stipulation  and 
omitting  property  covered  thereby,  may  be  open- 
ed, notwithstanding  more  than  one  year  has 
elapsed  since  its  entry. 

Appeal  from  Circuit  Court,  Meade  County ; 
James  McNenny,  Judge. 

Action  by  Richard  B.  Porinton  against 
Sadie  B.  Purlnt(Hi.  From  an  order  setting 
aside  a  Judgment,  plaintiff  appeals.  Af- 
firmed. 

Harry  P.  Atwater  and  H.  M.  Lewis,  both 
of  SturgLs,  for  appellant  Martin  &  Mason, 
of  Deadwood,  for  respond^it. 

WHITING,  P.  J.  Appeal  by  plaintlft  from 
an  order  opening  up  and  setting  aside  a 
Jndgment  for  the  purpose  ot  a  trial  upon  the 
merits.  The  action  was  started  in  January, 
1913.  Plaintiff  claimed  to  be  a  cotenant. 
Joint  tenant,  and  tenant  in  common  witli  de- 
fendant, of  a  farm  and  certain  other  real 
property  the  title  to  which  stood  in  defend- 
ant's name.  He  prayed  a  Judgment  parti- 
tioning said  property,  or,  if  partition  of 
same  could  not  be  had,  then  for  a  sale  there- 
of and  division  of  the  proceeds.  Defendant 
answering  claimed  to  be  the  sole  owner  of 
such  property,  and,  as  a  counterclaim,  al- 
leged that  defendant  was  in  possession  of 
and  held  title  to  certain  described  real  and 
personal  property  acquired  through  the  Joint 
efforts  of  these  parties.  She  prayed  that 
plaintiff's  complaint  be  dismissed,  that  she 
be  adjudged  the  sole  owner  of  the  property 
described  in  the  complaint,  and  that  the  re- 
maining property  be  so  partitioned  between 
the  parties  a?  to  the  court  might  seem  eq- 
uitable and  Just.  In  December,  1913,  a  writ- 
ten stipulation  was  entered  into  between  the 
parties,  wherein  it  was  stipulated  that  all 
the  property  described  In  the  pleadings  and 
certain  other  property  was  acquired  from 
the  proceeds  and  profits  of  the  Joint  efforts 


of  these  parties  since  their  marriage;  and 
that  such  stipulation  and  all  evidence  there- 
tofore taken  in  a  divorce  proceeding  between 
these  parties  should  constitute  the  record 
and  evidence  of  the  facts  upon  which  the 
court  should  render  its  Judgment  in  this  ac- 
tion. The  trial  court,  the  Hon.  Wm.  G. 
Rice,  thereafter  signed  a  decision  and  Judg- 
ment herein.  The  decision  recited  that  the 
parties  appeared  through  their  attorneys, 
that  the  court  beard  and  considered  evidence, 
and  set  forth  the  court's  findings  of  fact 
and  conclnsioDS  of  law.  The  court  found  the 
parties  to  be  husband  and  wife;  that  cer- 
tain of  the  property  described  in  the  stipa- 
latlcm,  including  therein  the  farm  wlildi 
stood  in  defendant's  name,  had  been  aoinli^ 
ed  through  the  joint  efforts  of  the  parties 
during  their  married  life  (onfltting,  how- 
ever, any  reference  to  a  part  of  the  property 
that  stood  In  plaintiff's  name) ;  that  defend- 
ant was  in  poor  health  and  incapable  of 
managing  her  interest  in  the  prop«i7;  that 
plaintiff  was  a  fit  persMi  to  manage  and  con- 
trol audi  property;  and 'that  the  snm  of 
$600  per  year  was  required  for  the  support 
of  defendant  and  a  minor  child  of  these 
parties.  The  court  condnded  tliat  the  par- 
ties were  Joint  and  equal  owners  of  the 
property  described  in  the  findings;  that 
plaintiff  was  a  fit  person  to  become  tmstee  of 
all  of  said  property  "with  full  right  and 
authority  to  manage,  control,  care  for,  bar- 
gain, grant,  sell,  mortgage,  and  convey  the 
said  property,  and  to  collect  the  rents  and 
proceeds  therefrom,  and  reinvest  the  same 
to  the  use  and  benefit  of"  the  parties  hereto ; 
and  that  defendant  should  receive  from  the 
rents,  profits,  and  proceeds  of  snch  property, 
for  herself  and  minor  cliild,  the  snm  of  $600 
per  annum.  The  Judgment  conformed  to 
snch  findings  and  conclusions  and  was  en- 
tered January  26,  1914.  Such  Judgment  pro- 
vided that  the  trusteeship  of  plaintiff  should 
continue  during  the  lifetime  of  defendant, 
"unless  discharged  by  order  of  tliis  court 
upon  due  proceedings  had." 

[1]  There  was  serious  conflict  in  the  evi- 
dence submitted  upon  the  motion  to  set  aside 
such  Judgment.  In  view  of  the  decision  of 
the  trial  court,  such  conflict  must,  where- 
ever  it  occurs,  be  resolved  in  favor  of  de- 
fendant. The  action  of  the  trial  court  in  de- 
termining whom  to  believe  is  conclusive  In 
this  appeaL  Patterson  v.  Eeeney,  165  Cal. 
465,  132  Pac.  1043,  Ann.  Cas.  1914D,  282. 
There  was  evidence  from  which  the  trial 
court,  the  Hon.  James  McNenny,  successor 
of  Hon.  Wm.  G.  Rice,  could,  and  for  the  pur- 
poses of  this  appeal  we  must  presume  did, 
find  as  follows:  That  the  farm,  standing  In 
name  of  defendant  and  which  Is  the  real 
bone  of  contention,  was  probably  the  sepa- 
rate property  of  defendant  purchased  by  her 
with  moneys  in  wUch  plaintiff  had  no  in- 
terest.   That  these  x)artles  had  been  married 
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some  30  years.  That  som^  time  In  the  latter 
part  of  1912  a  divorce  case  between  these 
parties  was  tried  before  the  Hon.  Wm.  G. 
Rice  as  trial  judge.  That  It  does  not  appear 
that  any  final  judgment  was  entered  In  that 
case,  but  there  had  been  at  least  an  an- 
nouncement that  the  court  would  deny  a  di- 
vorce and  would  refnse  to  make  any  adju- 
dication of  the  property  rights  of  the  par- 
ties; he  being  of  the  opinion  that  there  was 
not  sufficient  evidence  before  him  to  war- 
rant any  ajudlcatlon  of  property  rights. 
That,  In  the  presMit  action,  one  Gray  was 
attorney  for  plaintiff,  and  one  Evans,  for  de- 
fendant TSmt  for  a  long  period  prior  to 
entry  of  Judgment  herein  defendant,,  who 
lived  In  Nebraska,  had  been  an  invalid,  nn- 
fltted  to  attend  to  business  matters.  That  on 
December  14,  1913,  ESvans  wrote  a  letter  to 
defendant  in  which,  among  other  things,  he 
stated: 

"We  are  mclosing  yon  a  stipulation  that  after 
carefully  reading  it,  we  believe  that  you  will 
sign.  We  bad  quite  a  talk  with  the  court,  Judge 
Kice,  and  there  is  nothing  in  this  bnt  what  is 
practically  a  decision  of  his.  We  have  made  a 
stipolation  of  the  real  facts  in  the  case  and  if 
you  sign  it  yon  will  not  need  to  come  up  but  we 
can  try  it  before  the  conrt  and  he  can  make  a 
jadgment  of  the  proper  diqKMal  of  the  property 
witboat  any  further  order. 

"  •  *  •  Of  course  we  alleged  that  yon  had  a 
separate  property  right  in  that  which  was  and 
is  in  yonr  name,  but  if  you  will  recall  our  talk 
on  the  matter  I  think  yon  will  remember  that 
our  statement  was  that  the  whole  property  was 
joint  There  is  no  question  about  that  part  of 
It  as  tliat  is  law  and  Judge  Bice  stated  to  us 
that  sndi  ia  in  fact  the  law.    •    •    • 

"Mr,  Gray  persuaded  Mr.  Puriaton  to  sign 
this  and  it  is  our  belief  that  this  will  be  the  beat 
way  to  settle  the  matter  as  we  can  argue  the 
case  and  yon  know  Judge  Rice  well  enough  to 
know  that  he  will  do  the  absolutely  fair  thing 
io  makiiig  an  equitable  divlBl<xi  of  tbe  property. 
Id  other  words,  the  whole  matter-  will  then  be 
left  fo  Rice  without  the  expense  and  fuss  of  a 
trial  and  ^ving-  of  erfdence.  Tou  think  It  over 
and  if  yon  have  any  objections  let  us  know  at 
once  as  it  ia  set  for  this  term  and  the  term  will 
slip  by  and  we  don't  Irant  to  be  forced  to  a  trial 
vithont  a  few  days'  notice  to  get  the  evidence. 
Personally  we  think  that  this  is  the  very  best 
arrangement  that  can  be  made." 

That  It  does  not  appear  dear  as  to  how 
Evans  came  to  make  the  representations 
quoted  above,  but,  as  a  matter  of  fact  Judge 
Rice  had  never  announced  any  decision  or 
expressed  any  opinion  as  regards  the  prop- 
erty rights  of  these  parties.  That,  believing 
from  said  letter  that  the  court  had  deter- 
mined the  ownerslilp  of  all  this  property, 
snd  that  it  was  useless  for  her  to  refuse  to 
sign  the  stlpulati<Mi,  defendant  signed  the 
same,  but  would  not  have  signed  it  if  she 
had  not  understood  that  the  conrt  had  heard 
evidence  and  decided  the  case.  That  there- 
after a  ]ndg;ment  was  prepared  by  Mr.  Gray, 
bat,  being  nnsatlsfactory  to  plaintiff,  plaln- 
tltF  discharged  Gray  and  engaged  one  Mil^ 
as  his  attorney.  That  all  that  Mliek  knew 
Kboot  the  case  was  what  his  client  had  told 


him.  That  Mliek  supposed  there  had  been 
a  regular  trial  of  the  cause  and  that  the 
Judge  had  announced  what  his  decision 
would  be.  That,  acting  upon  such  supposi- 
tion and  in  accordance  with  the  facts  as  he 
tmderstood  them,  Milek  prepared  the  find- 
ings, conclusions,  and  judgment.  That  he 
presented  them  to  Evans  at  a  time  when 
Evans  was  taking  the  train  to  attend  to  a 
matter  of  deep  personal  interest  to  himself 
and  which  was  occupying  his  mind  at  that 
time,  tod,  without  reading  same  to  see 
whether  they  were  in  accordance  with  the 
stipulation,  Evans  "O.  K.'d"  the  same.  That 
Evans  also  believed  that  Judge  Rice  had 
passed  upon  the  Issues  of  the  case.  That 
the  decree  prepared  by  Gray  provided  that 
plaintiff,  as  trustee,  should  make  reports  to 
the  court;  and  that  he  could  not  sell  the 
farm  (which  defendant  claims  to  own)  ex- 
cept under  an  order  of  the  court.  That  Ev- 
ans did  not  know  that  these  provisions  were 
not  in  the  decree  "0.  K.'d"  by  him.  That 
these  papers  were  then  presented  to  Judge 
Rice  by  Mliek,  not  in  open  court,  and  Judge 
Bice,  seeing  them  "O,  K.'d"  by  Evans,  signed 
same  without  reading  them  or  the  plead- 
ings. That  Judge  Rice  never  knew  that 
there  was  any  case,  involving  the  property 
rights  of  these  parties,  other  than  the  di- 
vorce case,  until  in  the  spring  of  1917.  That 
Judge  Rice  would  not  have  signed  the  deci- 
sion and  Judgment  without  reading  them  If 
it  had  not  been  for  such  "O.  K.";  and,  if 
he  had  read  them  and  the  pleadings  and 
stipulation,  he  would  not  have  signed  same. 
That  defendant,  after  its  entry,  soon  learned 
of  such  Judgment  and  of  the  provisions 
thereof,  and  took  Immediate  steps  to  and 
did  employ  counsel  to  seek  a  modification 
thereof  or  a  new  trial.  That,  for  some  rea- 
son not  disclosed  herein,  the  attorneys  so 
employed,  after  obtaining  a  temporary  stay 
of  such  Judgment,  took  no  further  action. 
That  from  that  time  until  the  spring  of  191T, 
plaintiff  leit  defendant  in  full  control  of 
the  farm  of  which  she  claimed  to  Be  the 
owner.  That  defendant  was  thus  led  to  be- 
lieve that  plaintiff  did  not  intend  to  enforce 
the  provisions  of  such  judgment.  That  she 
received  the  rentals  from  said  farm  up  to 
the  year  1917.  That  while  plaintiff  gave 
her  moneys  from  time  to  time,  he  did  not 
claim  to  be  doing  so  under  the  provisions  of 
such  Judgment  That  in  the  spring  of  1917 
plaintiff  for  the  first  time  attempted  to  ex- 
ercise authority  over  this  farm  and  ousted 
defendant's  tenant  from  possession  thereof. 
That  defendant  then  engaged  her  present 
counsel  and  soon  thereafter  learned  that  the 
representations  contained  in  Evans*  letter 
of  December  14,  1913,  were  untrue;  that 
Judge  Rice  had  never,  prior  to  the  Judgment 
in  this  action,  made  any  ruling  or  announc- 
ed any  decision  or  views  as  to  the  property 
rights  of  these  parties;  and  that  Judge  Rice 
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had  been  misled  Into  signing  tbe  Judgment 
herein  through  the  "O.  K."  upon  the  papers 
and  signed  same  without  knowing  that  it 
was  a  Judgment  in  this  case,  and  without 
knowing  that  it  did  not  conform  to  the  plead- 
ings and  stipulations. 

Appellant  contends  that  under  the  above 
facts  respondent  was  not  entitled  to  the  re- 
lief granted  her — that  at  best  it  is  a  case 
where  defendant  could  only  ask  relief  for 
excusable  neglect  and  that  she  was  bound 
to  seek  such  relief  within  a  year  from  no- 
tice of  entry  of  such  Judgmept. 

The  above  facts  show,  if  not  fraud  prac- 
ticed on  plaintiff,  then  mutual  mistake  as  to 
facts  on  part  of  both  parties  and  their  coun- 
sel. This  mistake  clearly  led  to  a  misap- 
prehension, on  the  part  of  the  trial  Judge, 
as  to  the  true  situation.  We  cannot  believe 
that,  if  it  were  not  for  mistake  as  to  the 
facts,  any  attorney  would  ever  have  prepar- 
ed such  a  decision  and  Judgment  herein — a 
decision  and  Judgment  in  large  part  unsup- 
ported by  the  stipulation,  omitting  as  it  did 
part  of  the  property  covered  by  the  stipu- 
lation and  pleadings  and,  upon  the  other 
hand,  containing  provisions  wholly  unwar- 
rant^  by  either  the  pleadings  or  stipula- 
tion. Neither  can  we  believe  that  any  at- 
torney, knowing  the  true  facts  and  acting 
honestly  as  counsel  for  defendant,  would 
ever  have  written  the  letter  of  December 
14,  1813,  or  have  O.  K.'d  the  decision  and 
Judgment  if  he  bad  read  same.  And  cer- 
tainly no  court,  unless  misled  by  such  O.  K., 
would  ever  have  signed  such  decision  and 
judgment — the  same  not  being  supported  by 
the  pleadings  or  stipulation  and  containing 
provisions  therein  which,  under  the  facts  of 
this  case,  especially  in  view  of  the  strained 
relations  existing  between  these  parties, 
were,  to  speak  mildly,  highly  improper. 

[2,3]  Ai^pellant  contends  that  the  time 
within  which  respondent  could  move  for  the 


opening  of  this  Judgment  and  for  a  trial  of 
the  Issues  was,  by  section  151,  C.  C.  P.,  lim- 
ited to  one  year  from  the  time  when  she  re- 
ceived notice  of  Judgment.  In  this  conten- 
tion appellant  is  in  error.  Such  section  ap- 
plies only  where  the  motion  is  based  solely 
upon  the  "mistake,  inadvertence,  surprise, 
or  excusable  neglect"  of  the  moving  party. 
Whittaker  v.  WaTren.  14  S.  D.  611,  86  N.  W. 
638.  The  power  of  a  court  to  open  up  a 
Judgment  for  a  sufficient  reason  does  not 
rest  upon  statute,  though  statutes  may  limit 
the  power;  but  such  power  Is  one  inherent 
In  a  court  and,  except  as  limited  by  statute, 
is  within  the  sole  control  of  tbe  courts.  As 
was  said  In  Ladd  v.  Stevenson,  112  N.  Y.  332, 
19  N.  E.  844,  8  Am.  St.  Bep.  748,  In  holding 
that  tbe  power  of  a  court  was  not  limited  by 
the  provisicms  of  a  section  like  section  161, 
supra : 

"In  the  exercise  of  its  control  over  its  Jud(t- 
mentg,  it  may  ovea  them  upon  the  application  of 
any  one  for  sufficient  reason,  in  the  furtherance 
of  justice.  Its  power  to  do  so  does  not  depend 
upon  any  statute,  but  is  inherent,  and  it  would 
be  quite  unfortunate  If  it  did  not  possess  it  to 
tbe  fullest  extent" 

In  Donnelly  v.  McArdle,  14  App.  Div.  217, 
43  N.  Y.  Supp.  560,  the  court  sustained  an 
order  opening  a  judgment  and  allowing  trial 
upon  the  merits  where  the  Judgment  was 
entered  through  misapprehension  of  the  trial 
Judge.  Tills  relief  was  granted  nearly  four ' 
years  after  entry  of  Judgment.  The  follow- 
ing words  used  by  the  trial  court  when 
granting  the  motion  in  that  case  are  pe- 
culiarly applicable  to  the  facts  of  this  case: 

"Owing  to  a  clear  misapprehension— in  which 
all  parties,  including  tlie  court,  shared — the 
plaintiff  has  never  had  a  trial  in  the  proper  sense 
of  that  term." 

The  order  appealed  from  is  a£Srmed. 
SMITH,  J.,  not  sitting. 
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COATES  ▼.  O'CONNOR.     (No.  19630.) 
(Supreme  Court  of  Nebnako.     Oct.  18,  191&) 

Appeal  from  District  Court,  Lancaster 
County;   Stewart,  Judge. 

On  motloD  tor  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  168  N.  W.  102. 

C.  a  Flansburg,  of  Lincoln  (T.  F.  A.  Wll- 
liama,  of  Lincoln,  amicus  curis),  for  appel- 
lant   O.  B.  Clark,  of  Lincoln,  for  appellee. 

SEDGWICK,  J.  The  question  on  this  mo- 
tion for  rehearing  is  as  to  the  proper  con- 
struction of  section  8087,  Rer.  St.  1913.  Sec- 
tion 7646,  Rev.  St  1913,  has  no  application, 
because  thla  application  to  vacate  the  judg- 
ment was  not  after  the  term,  t>ut  during  the 
term  at  which  Judgment  ytas  entered,  and 
section  7646  applies  only  to  applications  made 
after  the  term.  Section  8087  provides  that 
the  reversal  of  a  judgment  "shall  not  defeat 
or  affect  the  title  of  the  purchaser  or  pui^ 
chasers."  It  follows  that,  merely  because 
the  judgment  is  reversed,  the  title  of  the 
parchaser  Is  not  defeated  nor  affected.  But 
that  does  not  mean  that  any  one  and  every 
one  under  all  circumstances  gets  good  title 
by  purchase  at  a  Judicial  sale.  For  Instance, 
a  guardian  who  purchases  his  ward's  prop- 
erty at  a  Judicial  sale  does  not  neceasarily 
get  good  title.  This  has  frequently  been 
decided  by  this  court,  and  la  Kasebeer  v. 
Nunemaker,  82  Neb.  732,  116  N.  W.  646,  it 
iras  carried  a  step  farther,  and  held  that  the 
purchaser  from  the  guardian,  who  had  pur 
diased  at  the  Judicial  sale,  did  not  neces- 


sarily  get  good   title.     The  syllaboa  saya 
that— 

"A  bona  fide  purchaser  under  said  decree  will 
be  protected  by  section  508  of  the  Code,  even 
though  the  judgment  is  (hereafter  reversed." 

This,  of  course^  Is  the  meaning  of  section 
8087.  One  who  purchases  at  a  judicial  sale, 
knowing  that  the  proceedings  are  fraudulent, 
and  that  he  is  assisting  In  the  fraud  by  so 
purchasing,  does  not  get  good  title  by  such 
purchase.  The  purpose  of  the  paragraph  of 
the  syllabus,  which  is  complained  of  in  this 
motion  for  rehearing,  was  to  leave  the  ques- 
tion open  as  to  whether  Roy  Blckford,  the 
purchaser,  was  entitled  to  the  protection  ot 
tlie  statute  as  a  purchaser  in  good  faith.  If 
he  was  a  purchaser  in  good  faith,  then  by 
these  proceedings,  fraudulent  on  the  part  of 
the  Judgment  plaintiff  in  the  attachment,  the 
defendant  In  that  case  is  defrauded  of  his 
land,  and  Roy  Blckford,  the  purchaser,  by 
paying  $600  has  procured  property  that  la 
worth  at  least  $1,600.  The  paragraph  of  the 
syllabus,  which  is  complained  of,  leaves  the 
question  open  as  to  whether  Roy  Blckford 
imrchased  in  good  faith.  The  motion  to 
open  the  default  and  to  be  allowed  to  defend 
was  made  at  the  term  at  which  the  default 
was  entered.  Under  conditions  existing  in 
this  case,  the  trial  court  would  generally 
sustain  such  motion.  The  purdiaser  of  real 
estate  at  a  sale  during  the  term  at  which 
Judgment  by  default  was  entered  would  not 
ordinarily  be  presumed  to  be  protected  by  the 
statute,  if  the  default  Is. set  aside,  but  would 
be  required  to  show  his  good  faith  in  the 
purchase. 

The  motion  for  rehearing  Is  overruled. 
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BOSOHULTE  v.  BLKHORN  RIVER  DRAIN- 
AGE DIST.    (No.  19946.) 

(Supreme  Conrt  of  Nebraska.    Oct  18,  1918.) 

Appieal  from  District  Court,  Dodge  Coun- 
ty;  Button,  Judge. 
Motion  for  rehearing.     Denied. 
For  former  opinion,  see  167  N.  W.  730. 

W.  M.  Cain  and  N.  H.  Mapes,  both  of  Fre- 
mont, for  appellant.  C^urtrlght,  Sidner  & 
liee,  of  Fremont,  for  appellee. 

SEDGWICK,  J.  The  brief  on  the  motion 
for  rehearing  suggests  that  the  quotation  in 
the  opinion  from  the  finding  of  the  district 
court,  "finds  that  the  district  has  not  com- 
mitted any  negligence,"  la  misleading  be- 
cause it  does  not  quote  the  remainder  of 
the  finding,  "but  in  so  far  as  it  made  the 
river  its  agent  to  make  the  excavation  and 
thereby  excavated  350  feet  in  width,  it  was 
either  negligence  or  the  equivalent  of  neg- 
ligence." 

It  seems  to  us  that  the  positive  finding  Is 
that  the  district  was  not  guilty  of  negligence, 
but  making  the  river  Its  agent,  and  so  forth, 
was  in  law  equivalent  to  negligence;  that 
is,  the  law  will  hold  the  district  liable  the 
same  as  it  would  If  it  had  been  guilty  of  neg- 
ligence. This  conclusion  of  law  by  the  trial 
court  we  think  is  not  Justifiable  under  the 
circumstances.  "In  crossing  the  plaintiff's 
land  the  channel  of  the  river  was  very  crook- 
ed." It  would  therefore  naturally  appear 
"to  both  parties  very  desirable  to  have  its 
course  straightened."     No  evidence  that  it 


so  appeared  is  required.  The  contract  be- 
tween the  parties  was  made  in  view  of  the 
plans  on  file  for  the  construction  of  this  ditcb, 
which  plainly  contemplated  "that  this  exca- 
vation would  not  be  made  of  sufficient  widtli 
to  carry  the  whole  flow  of  the  river;  that 
the  then  existing  course  of  the  riv«r  should 
not  be  Interfered  with;  and  that  reliance 
was  to  be  placed  upon  the  probability  that 
the  water  of  the  river  finding  a  more  direct 
channel  through  this  ditch  would,  by  erosion, 
enlarge  the  ditch,  and  perhaps  finally  furnish 
a  sufilcient  channel  for  the  whole  stream." 
Thus  it  was  agreed  tliat  the  river  should  be 
made  "the  agent  to  make  the  excavation," 
not  of  one  party,  but  the  agent  of  both  par- 
ties. It  was  not  supposed  that  In  so  doing 
the  river  would  overflow  the  plaintiff's  land 
not  included  In.  the  purchase,  and  the  con- 
tract contained  no  agreement  that  either  par- 
ty should  guarantee  the  other  that  the  river 
would  not  overflow  its  banks.  If  more  of 
plaintiff's  lands  were  covered  with  water,  by 
such  overflow,  than  was  or  might  be  released 
by  reclaiming  the  land  covered  by  the  for- 
mer crooked  course  of  the  river,  the  plaintiff 
may  h&ve  lost  Instead  of  gaining  by  bis  ven- 
ture. 

There  is  no  contenti<»i  that  the  contract 
was  fraudulent  or  in  any  wise  unfair,  nor 
even  that  the  plaintlfl  will  not,  on  the  whole, 
recover  more  land  than  he  will  lose. 

The  defendant  has  not  appealed  from  the 
Judgment  ot  $300,  and  It  is  therefore  not 
necessary  to  determine  whether  it  was  er- 
roneous. 

The  motion  for  rehearing  is  overruled. 
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DOTLB  V.  WnXX)CKSON,  District  Court 

Jadge.    (No.  80614.) 
(Supreme  Court  of  Iowa.     Oct.  25,  1918.) 

1  CONSTITUTlONAr,  liAW  «=»43(2)— ESTOPPKI. 
TO  QUEOTION    VALIDITT  OF  STATUTE. 

Defendant  charged  with  contempt,  by  plead- 
ing in  abatement  and  in  bar  that  the  prosecution 
ii  TiolatlTe  of  certain  statute,  inferentially  con- 
cedes the  yalidity  of  such  statute. 

2.  WlTNESSKS  ®=>29a%— PbIVILBOE— INCKIMI- 
RATINQ  TEBTIMONT  —  COWTEMPT  PbOCZXD- 
INGS. 

A  peraon  being  prosecuted  for  contempt  need 
not  gire  incriminating  testimony  in  view  of 
Code,  I  4612,  though  contempt  proceeding  is  not 
in  strictness  a  prosecution  for  crime,  it  oeing  a 
proceeding  in  woich  a  fine  or  punishment  may  be 
ioip(»ed. 

8.  WiTNKSsats  «=>293^— PBivttEQB  OF  Wit- 
ness —  INCBIMINATINO  TESTIMONy  —  "COM- 
PELLED Testtmony." 

Testimony  -before  grand  jury  by  subpoenaed 
witness  in  response  to  questions  by  county  attor- 
ney or  members  of  jury  is  compelled  testimony 
within  Code,  i  4612,  providing  that  witness  may 
not  be  compelled  to  give  incriminating  testimony 
except  in  certain  specified  prosecutions. 
4.  WrniEssEa  ®=>307--Pbitilkob  of  Witness 
— Ikckiionatino  Testimont. 
^e  fact  that  subpoenaed  witness  giving  tes- 
timony before  grand  jury  in  response  to  ques- 
tions of  county  attorney  or  members  of  jury  did 
not.  while  before  grand  jury,  claim  privilege  of 
immunity  accorded  b^  Code,  (  4612,  providing 
the  incriminating  evidence  given  in  spedfied 
prosecutions  shall  not  be  used  in  prosecuting 
witness,  does  not  deprive  her  of  such  immunity. 

6.  WlTNEaflEfl    «=>293%— PBITIMOB— INCRIMI- 

:tATiNo  Testimony  —  Gband  Jury  Pboceed- 

INO. 

Code,  (  4612,  is  applicable  to  testimony  be- 
fore grand  jury  in  a  proceeding  against  a  person 
other  than  the  witness. 

6.  Cbiminai,  Law  «=»42  —  ImnjNiTT  fbom 
Prosecution  —  Testhiont  bbfobb  Oband 

JUBT. 

Contempt  prosecution  for  violation  of  injunc- 
tion against  selling  or  keeping  intoxicating  liq- 
nor  of  peraon  who  testified  before  grand  jury  in- 
vestigating whether  another  person  bad  violated 
liquor  laws  was  not  a  prosecution  connected 
with  or  growing  out  of  the  act  under  investiga- 
tion by  tne  grand  jury,  within  Code,  {  4612. 

7.  Cbiminai.  Law  «=»42— Immunity  to  One 
KuBNisHiNo  BJviDENCE— Statute. 

Code,  f  4612,  providing  that  incriminating 
testimony  given  in  certain  prosecutions  shall  not 
be  used  against  witness,  does  not  create  absolute 
immunity,  and  where  testimony  given  is  not 
used,  directiy  or  indirectly,  in  prosecution  <rf 
witness,  statute  has  not  been  breached. 

&  l2n-OXIGATINO  LiQUOBS  «=»279— VIOLATION 

or  Unjttkction— Sufficiency  of  Evidence. 
In  contempt  proceedings  for  Tiolating  in- 
junction against  keeping  and  selling  intoxicatittg 
liquor,  evidence  held  to  sustain  conviction. 

9.  Contempt  «=»66{7)— Review  —  Habmlebb 
Cbiminatino  Testimony. 

In  contempt  proceedings,  evidenqe  suggested 
by  defendant's  testimony  before  grand  jury  dur- 
ing investigation  of  violation  of  liquor  laws  by 
another  person,  in  violation  of  Code,  If  4612,  was 
harmless,  where  conviction  was  sustained  by  evi- 
dence other  than  that  given  or  suggested  by  de- 
fendant's testimony  before  grand  jury. 

10.  Contkmft  «=3e6(7>— Bbview  —  Pbebumf- 
noNS. 

When  competent  evidence  conclusively  shows 
guilt,  it  win  be  presumed  that  incompetent  tcsti- 
nM»y  was  disregarded. 


11.  Injunction  «=»116— Notice— Pailube  to 
State  Bboinnino  of  Tebm. 

Original  notice  upon  which  an  injunction 
was  obtained,  which  did  not  state  when  cause 
would  come  for  hearing  beyond  saying  that  it 
would  %e  at  the  December  term  of  the  court  in 
1913,  did  not  advise  when  term  would  begin  nor 
where  hearing  was  to  be  bad,  and  service  there- 
of conferred  no  jurisdiction. 

12.  Appeabance  iS=924(1)— rAiLUKE  to  Sebve 
Notice— Waiver— Filing  of  Answer. 

Defendant,  by  filing  answer  before  entry  of 
decree,  waives  right  to  complain  of  failure  to 
serve  original  notice. 

13.  Judoment   «=3l50— Default— Filing  of 
Answeb  After  Entry  of  Decree. 

A  valid  decree  on  default  would  not  be  nul- 
lified by  an  answer  of  denial  filed  after  entry  of 
decree. 

14.  Judgment  ^=>25— Validity— Waives  of 
Defect  in  Notice. 

Where  Injunction  decree  was  void  because  of 
defect  in  original  notice  served  upon  defend- 
ant, defendant's  answer  in  contempt  proceedings 
two  years  after  entry  of  the  decree,  that  the  de- 
cree was  binding,  legal,  and  eEEective,  did  not  val- 
idate it. 

15.  iNJUNonoN  4=»230(2)— Violation— Vari- 
ance. 

In  contempt  proceedings  for  violation  of  in- 
junction, an  information  expressly  declarinK  vio- 
lation of  an  injunction  entered  on  default  De- 
cember, 1913,  will  not  support  proof  of  violation 
of  an  injunction  entered  on  voluntary  appear- 
ance Decem1)er,  1915. 

Aiq;>eal  from  District  Court,  Mahaska 
County ;  K.  B.  WUlcockaon,  Judge. 

We  have  two  questions :  Does  the  fact  that 
the  relator  gave  testimony  before  the  grand 
Jury  of  Mahaska  county  teo<ling  to  prove 
that  she  had  violated  the  laws  against  the 
unlawful  sale  or  keeping  of  liquors  since  she 
was  enjoined  from  thus  selling  or  keeping 
give  her  Immunity  against  being  punished 
for  vlolatlnf  said  Injunction?  Was  the  court 
without  Jorlsdictloa  because  the  Injunction 
was  granted  on  a  service  of  notice  which  is 
in  law  no  service?  The  respcmdent  adjudged 
relator  guilty  of  contempt  of  court  in  violat- 
ing the  alleged  injunction,  and  this  proceed- 
ing is  the  result    Annulled. 

John  N.  McCoy,  of  Oskaloosa,  for  relator. 
Burrell  &  Devitt,  of  Oskaloosa,  for  respond- 
ent. 

SALINGER,  J.  [1]  I.  Though  there  are 
disputes  as  to  what  was  testified  to  before 
the  grayd  Jury,  there  Is  no  conflict  on  what 
Is  essential  on  this  review:  Relator  went 
before  the  grand  Jury  in  response  to  a  snb- 
pcena,  and  in  answer  to  questions  propounded 
to  her  gave  testluMmy  which  tends  to  prove 
She  violated  an  alleged  Injnnctlcm  restraining 
her  from  unlawfully  keeping  or  selling  liquor. 
Subsequently  she  was  charged  with  being  in 
contempt  for  violating  said  injunction  and 
respondent  adjudged  her  to  be  guilty.  She 
pleaded  In  abatement  and  In  bar  that  such 
prosecution  is  violative  of  the  provision  la 
the  Constitution  of  Iowa  (artlde  1,  §  9)  that 
no  one  shall  be  deprived  of  liberty  or  proper- 
ty without  due  process  of  law,  and  violative 
of  section  4612  of  the  Code.    Statute  provi- 
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Blons  substantially  like  section  4612  bare 
been  held  to  be  the  equivalent  of  constitu- 
tional guaranties  that  liberty  and  property 
shall  not  be  taken  without  due  process  of 
law,  and  that  no  one  shall  be  compelled  by 
his  own  testimony  to  aid  In  his  being  convict- 
ed of  crime.  See  Bedgood  v.  State,  115  Ind. 
275, 17  N.  E.  623 ;  In  re  Buskett,  106  Mo.  602, 
17  S.  W.  753,  14  L.  B.  A.  407,  27  Am.  St. 
Rep.  378;  State  t.  Quarles,  13  Ark.  807; 
Higdon  V.  Heard,  14  Ga.  255;  Bx  parte 
Rowe,  7  Cal.  184;  La  Fontaine  v.  Ass'n,  83 
N.  C.  132.  Since,  then,  the  relator  invokes 
this  statute,  8he  inferentlally  concedes  its 
validity,  and  her  plea  that  certain  constitu- 
tional provisions  have  been  violated  Is,  on 
analysis,  a  claim  that  said  statute,  which  is 
a  mere  amplification  of  such  constitutional 
provisions,  has  been  disregarded.  The  ques- 
tion is  whether"  this  contention  is  sustained. 

[2]  la.  Before  going  further  It  will  be 
well  to  dispose  of  incidental  questions.  Said 
statute  enacts  that  evidence  obtained  under 
its  provision  1  shall  not  be  used  in  prosecu- 
tion for  described  crimes.  Resx)ondent  says 
that  the  statute  does  not  apply  because  the 
evidence  given  by  relator,  was,  if  used  at  all, 
used  in  support  of  an  information  charging 
contempt  of  court,  and  that  trial  of  such  a 
charge  is  not  a  prosecution  for  crime,  be- 
cause we  held  in  Judge  v.  Powers,  156  Iowa, 
261, 136  N.  W.  315,  Ann.  Oas.  1915B,  280,  that 
being  adjudged  guilty  of  contempt  of  court 
is  not  a  conviction  of  crime.  Relator  answers 
tliat  the  Powers  decision  should  be  overruled, 
that  the  great  weight  of  authority  Is  that 
one  may  not  rightfully  be  compelled  to  give 
testimony  against  himself  in  proceedings  in 
which  fine  and  imprisonment  may  be  impos- 
ed, though  the  proceeding  be  not  in  strictness 
a  prosecution  for  crime,  and  that  contaupt 
proceedings  are  of  that  class.  We  think  the 
law  nidiolds  the  relator  in  this  contention. 
See  Robson  v.  Doyle,  191  lU.  5S6,  61  N.  E. 
435;  Boyd  v.  United  States,  116  U.  S.  616, 
6  Sup.  Gt  524,  29  L.  Ed.  746;  People  v.  But- 
ler, 201  lU.  236,  66  N.  E.  349;  Gounselnian  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  35 
L.  Eid.  1110.  We  have  therefore  no  occasion 
to  consider  whether  Judge  t.  Powers  sibould 
or  should  not  be  overruled. 

[3]  lb.  The  respondent  presents  that  t)e- 
cause  a  grand  Jury  cannot  compel  answers, 
and  on  refusal,  to  answer  the  court  must  be 
resorted  to  to  compel  answer  or  punish  for 
refusal  to  answer,  any  testimony  given  be- 
fore the  grand  Jury  is  not  within  the  prolii- 
bition  because  not  given  under  compulsion. 
Further,  that  relator  may  not  complain  be- 
cause die  claimed  no  privilege.  We  are  of 
opinion  that  where  appearance  l>efore  the 
grand  Jury  is  on  subpoena,  and  answer.^  are 
made  in  response  to  question  by  the  county 
attorney  or  members  of  the  Jury,  that  such 
answers  are  compelled  testimony  in  the  view 
of  Immunity  provisions.  See  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup.  Ct.  195,  85 
U  Ed.  1110. 


[4]  We  think  tliat  such  compelled  testimo- 
ny may  base  immunity,  though  no  privilege 
is  claimed  I)6fore  the  grand  Jury.  The  mere 
suggestion  of  what  might  l>e  done  l)efore  a 
body  of  whose  action  the  witness  has  no  ad- 
vance notice,  and  before  whom  he  may  not 
have  counsel,  suffices  to  support  this  holding. 

[S]  Ic.  Respondent  argues  that  the  prohibi- 
tion runs  only  against  testimony  given  In 
somer  proceedingi  against  or  Investigation 
dealing  with  the  witness  whose  testimony 
therein  is  proposed  to  be  used.  It  seems  that 
the  Investigation  in  the  course  of  wMch  re- 
lator was  interrogated  was  not  one  directed 
against  herself,  but  was  one  instituted  con- 
cerning one  Brown.  We  are  of  opinion  that 
this  is  immaterial,  and  that,  If  the  testimony 
be  otherwise  of  a  character  that  Its  use  is 
prohibited  by  the  statute,  it  does  not  matter 
that  it  was  elicited  in-  a  proceeding  against 
or  investigation  of  some  one  other  than  the 
witness.  See  Gounselman  v.  Hitchcock,  142 
U.  8.  547,  12  Sup.  Gt.  195,  35  L.  Ed.  1110. 

[I]  Id.  This  disposes  as  well  of  one  con- 
trition made  by  the  relator— that  she  was 
and  should  not  liave  been  prosecuted  for  a 
crime  connected  with  or  growing  out  of  an 
act  upon  which  the  proceeding  in  which  she 
was  compelled  to  testify  was  based.  What- 
ever be  the  status  of  the  proceeding  for  con- 
tempt of  court  instituted  against  the  relator, 
she  was  not  prosecuted  for  sudi  an  act.  As- 
sume here  that  her  testimony  before  the 
grand  Jury  was  used  in  the  proceeding  for 
contempt  of  court,  still  the  crime  to  which 
the  investigation  In  which  idie  testified  was 
directed  was  the  conduct  of  Brown.  It  fol- 
lows that  relator  was  not  prosecuted  for  the 
act  or  anything  in  connection  therewltli 
which  was  being  investigated  in  the  proceed- 
ing in  which  she  gave  her  testimony. 

[7]  II.  We  have  already  pointed  out  that 
the  essence  of  relator's  con^laint  Is  that 
secUon  4612  of  the  Code  was  violated,  and 
we  have  disposed  of  one  provision  of  that 
statute.  There  remains  for  consideration 
another  of  its  provisions,  viiilch  is,  as  we 
construe  it,  that  testimony  such  as  relator 
gave  sliall  not  be  used  against  her.  That 
provision  does  not  create  an  absolute  ina- 
munlty  because  one  has  been  compelled  to 
give  testimony  that  might  base  or  help  ob- 
tain his  conviction  of  a  crime.  If  such  testi- 
mony is  never  used,  directly  or  indirectly,  to 
obtain  a  conviction,  and  neither  it  nor  any 
link  in  it  suggests  or  obtains  the  testimony 
that  is  used,  the  statute  has  not  been  breach- 
ed. In  the  true  sense,  this  part  of  the  statute 
is  not  an  Immunity  statute  at  all.  It  Is  a 
handicap  upon  prosecution.  The  fact  that 
testimony  has  been  improperly  compelled  is 
of  no  consequence  if  conviction  is  obtained 
without  any  help  from  sudi  testimony. 
Though  the  evidence  given  beft>re  the  graad 
Jury  was  such  as  that,  if  produced  in  court, 
it  would  require  a  finding  of  guilt,  that  la 
immaterial  if  the  tribunal  that  adjudges 
guilt  never  heard   of   this   testimoiu',   and 
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fonnds  Its  Judgment  npon  other  testimony  In 
no  wise  suggested  by  that  taken  before  the 
grand  jury,  and  where  such  Independent 
eridence  Is  sufficient  to  sustain  the  Judgment. 
An  ampliacatlon  of  the  doctrine  of  error 
without  prejudice  Is  Involved.  Let  It  be 
never  so  much  condemned  by  law  to  obtain 
certain  testimony,  that  wrong  should  not  set 
aside  a  judgment  upon  abundant  evidence 
wholly  distinct  from  and  unaided  by  the  tes- 
tim<my  wrongfully  obtained.  An  application 
of  this  principle  disposes  of  this  branch  of 
the  case.  The  answer  complains  that  the 
testimony  obtained  from  relator  was  con- 
nected with  the  charge  upon  wMdi  she  was 
found  guilty ;  that  die  was  compelled  "to  dis- 
close the  circumstances  of  her  offense  as 
shown  by  her  evidence";  that  she  was  com- 
pelled to  testify  that  she  got  a  barrel  of 
beep  every  week  from  Albert  Lea,  and  order- 
ed her  whisky  from  Warsaw,  111.;  that  the 
?raiid  Jury  asked  her  1k>w*  much,  she  got  for 
her  beer  a  bottle,  and  that  she  told  them  she 
got  35  cents;  and  that  sbe  was  compelled  to 
rfve  "other  evidence"  which  tended  to  incrim- 
inate herself.  On  examination  we  find  that 
this  "other  evidence"  is  this:  The  matter 
under  investigation  was  whether  one  Brown 
had  violated  the  liquor  laws.  Relator  was 
Interrogated  on  whether  she  had  bought 
liquor  of  Brown  during  stated  times,  and  de- 
nied having  done  so.  She  stated  that  she 
had  ordering  sUps,  and  that  she  sent  them  to 
the  Sdunldt  Brewing  Company  at  Albert  Lea 
when  ordering  "her  stuff,"  and  that  one  Joe 
Sroitb  collected  for  this  company  about  once 
a  month ;  also  that  she  got  a  barrel  of  beer 
every  two  weeks,  and  when  she  needed  extra 
»he  sent  for  it.  To  put  It  at  Its  strongest  for 
the  relator,  she  stated  in  response  to  ques- 
tloDs  by  the  coimty  attorney,  that  she  had  a 
standing  order  for  a  barrel  of  beer  a  week, 
and  what  draymen  did  her  hauling;  and  ^e 
stated  that  what  whisky  she  ordered  was  at 
Warsaw,  Dl. ;  that  since  she  quit  selling  beer 
she  quit  ordering  from  Warsaw,  because  she 
did  not  like  Warsaw  beer  for  personal  use, 
and  filie  now  ordered  it  from  Albert  Lea. 

[I]  The  ooly  way  this  evidence  got  into  the 
prosecution  for  contempt  was  on  the  Issue 
totdered  t^  the  relator  on  whether  testimony 
bearii^  on  the  proeecatloD  for  contempt  had 
been  otttalned  from  ber  and  If  so  whether  It 
had  been  obtained  by  compulsion.  None  of  It 
was  tendered  as  substantive  evidence  In  Bai>- 
port  of  the  information.    The  substantive  tes- 
timony was,  with  one  exception  to  be  noted, 
utterly  distinct  from  anything  that  was  gone 
into  before  the  grand  Jury.    One  Hurley  tes- 
tified to  being  at  the  house  of  relator  since 
tbe  issuance  of  the  injunction ;  that  he  bought 
some  wliisky,  paying  |1.75  a  quart,  and  10 
cents  for  a  drink.    Ryan  testified  that  with- 
in the    material    times   he  delivered    beer 
brought  by  the  railroad  from  Albert  Lea  to 
the  relator.    As  for  the  rest,  the  record  of 
the  railroad  put  •  In  showed  the  receipt  of 
liqnMs,  and  It  Is  admitted  that  at  the  ma- 


terial times  relator  had  a  government  license 
for  retailing  liquor.  With  the  one  exception, 
to  be  noted,  nothing  that  occurred  before  the 
grand  Jury  helped  in  any  way  to  get  this 
evidence,  and  has  no  relation  to  it,  and  it 
is  undisputed  and  manifestly  abundant  to 
sustain  the  finding  of  guilt. 

[1, 10]  But  relator  did  tell  the  grand  Jury 
that  she  got  beer  from  Albert  Lea  and  the 
names  of  draymen  who  did  her  hauling;  and 
one  drayman,  Ryan,  testified  against  her  that 
he  delivered  to  her  beer  that  had  been 
shipped  from  Albert  Lea;  and  the  records 
of  the  railroad,  showing  shipments  of  beer  to 
her  from  Albert  Lea,  were  put  In.  It  must 
be  admitted  her  testimony  before  the  grand 
Jury  pointed  out  other  evidence  existed  of 
her  having  beer  shipped  to  her  from  Albert 
Lea,  and  of  Its  being  delivered  to  her  by 
draymen  named  by  her.  The  record  does 
not  show  that  she  named  Ryan,  but,  even  if 
she  did  not.  It  cannot  be  denied  that  a  state- 
ment that  draymen  did  deliver  to  her  wight 
suggest  looking  up  Ryan,  even  though  he  was 
not  named  by  her,  and  that  a  statement  that 
beer  was  shipped  to  her  from  Albert  Lea 
might  suggest  that  records  of  the  shipping 
railroad  could  prove  that  fact.  And  If  It 
were  not  for  another  application  of  the  rule 
of  harmless  error,  we  could  not  avoid  the 
conclusion  that  some  of  the  testimony  given 
before  the  grand  Jury  was  an  aid  to  proving 
relator  guilty  •  of  contempt  of  court.  But 
when  we  apply  that  rule  we  are  compelled 
to  find  that  relator  was  not  prejudiced.  Hur- 
ley was  not  mentioned  before  the  grand 
Jury,  nor  selling  whisky  to  any  one.  Now, 
when  relator  left  undisputed  the  point-blank 
testimony  of  Hurley  that  he  bought  whisky 
of  her,  and  what  he  paid  her  for  it,  and 
when  the  government  license  was  put  in 
evidence,  the  trial  court  could  not  have  been 
affected  by  the  introduction  of  the  railroad 
records  showing  shipments  of  beer  from  Al- 
bert Lea  and  testimony  of  Ryan  that  he  de- 
livered shipped  beer  to  relator.  As  well  say 
that  if  she  had  In  open  court  admitted  her 
guilt  she  might  now  complain  that  there- 
after testimony  tending  to  show  guilt  was 
put  in,  the  adducing  of  which  was  suggested 
by  her  testimony  before  the  grand  Jury. 
And  in  this  connection  we  have  to  say  that 
we  do  not  overlook  Sandwich  t.  State,  137 
Ala.  85,  34  South.  620.  We  do  not  find  it  to 
be  at  all  controlling.  In  effect,  it  holds  that 
though  a  witness  testifies  to  the  commission 
of  an  act  under  investigation  by  a  grand 
Jury  before  another  is  compelled  to  testify 
concerning  the  same  act,  the  fact  that  this 
earlier  testimony  was  given  will  not  ber 
the  other  from  claiming  Immunity  from  pros- 
ecution on  an  indictment  against  him  found- 
ed upon  the  testimony  of  both.  This  is  but 
an  announcement  of  the  elementary  principle 
that,  when  it  does  not  appear  upon  which 
of  several  things  a  judicial  act  Is  based,  it 
must  be  assumed  that  It  may  be  based  on  any 
or  all  of  them.    The  differentiation  Is  that 
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here  we  are  governed  by  an  application  of 
the  rule  that,  when  competent  evidence  con- 
clusively shows  guilt,  it  will  be  presumed 
that  Incompetent  testimony  was  disregarded. 

In  one  word,  the  judgment  at  bar  cannot 
be  disturbed  because  of  what  occurred  be- 
fore the  grand  Jury,  unless  the  statute  may 
be  construed  to  be  that  UC  one  be  examined 
before  a  grand  Jury,  and  evidence  be  elicited 
tending  to  show  that  he  has  violated  an  in- 
junction against  the  illegal  sale  of  liquor, 
this  fact  alone,  though  his  being  found  guilty 
of  contempt  of  court  in  no  wise  rests  upon 
such  testimony  or  anyttiing  suggested  by  it, 
absolves  from  punishment  for  any  violation 
o(  such  an  injunction  if  the  violation  ante- 
dates such  Inquiry  before  the  grand  Jury. 
This  is  not  Its  true  interpretation.  We  hold 
that  the  statute  was  not  violated  because 
it  is  conclusively  shown  that  the  Judgment 
has  for  no  part  of  Its  basis  any  testimony 
given  before  the  grand  jury  or  suggested  by 
sudi  testimony. 

[11-13]  III.  The  decree  of  injunction  that 
relator  was  chained  with  violating  was  on 
default,  and  upon  service  of  a  notice  which 
failed  to  state  when  the  cause  would  come 
on  for  hearing,  beyond  saying  that  it  would 
be  at  the  December  term  of  the  court  In 
1913,  and  did  not  go  beyond  advising  that 
unless  appearance  and  defense  were  made 
before  noon  of  the  21st  of  December,  1913, 
default  would  be  entered,  etc.  It  did  not 
advise  when  the  term  would  begin  nor  where 
the  hearing  was  to  be  had.  Under  cases  like 
Jones  V.  Boggs,  63  Iowa,  589,  19  N.  W.  678; 
Cununings  v.  Landes,  140  Iowa,  80,  117  N. 
W.  22;  Genther  v.  E^iUer,  36  Iowa,  604.; 
Phinney  v.  Donahue,  67  Iowa,  192,  25  N.  W. 
126;  Eea  v.  Rea,  123  Iowa,  241,  98  N.  W. 
787 ;  Beclt  v.  Vaughn,  134  Iowa,  331,  111  N. 
W.  994;  KltsmlUer  v.  Kitchen,  24  Iowa,  163; 
and  Haws  v.  Clark,  37  Iowa,  355 — the  serv- 
ice of  this  notice  conferred  no  Jurisdiction, 
and  relator  has  the  right  to  urge  this  as  a 
bar  to  being  punished  for  violating  the  al- 
leged injunction.  That  this  is  so  respondent 
seeks  to  avoid  rather  than  to  deny.  The 
avoidance  is  by  something  that  occurred  aft- 
er said  decree  had  been  entered.  That  waa 
in  December,  1913,  and  by  presumption  the 
15th  of  that  month.  On  the  15th  of  Decem- 
ber, 1915,  defendant  filed  an  answer  in  wtilch 
she  declares  that  the  original  notice  served 
on  her  was  legal,  and  that  she  waives  any 
and  all  defects  therein;  she  admits  the  al- 
legations of  the  petition;  she  consents  to 
the  said  decree,  and  that  It  shall  be  binding 
and  of  full  force  and  efCect.  Now,  her  ad- 
missions or  declaration  that  the  notice  served 
on  her  was  legal,  and  that  the  decree  Al- 
tered is  legal,  binding,  and  of  full  force  and 
effect,  are  no  stronger  than  if  the  parties 
had  stipulated  that  this  was  true.  And  we 
have  held  frequently  that  parties  may  not 
bind  this  court  by  stipulating  what  the  law 
Is.  Tuttle  V.  Pockert,  147  Iowa,  42,  43,  125 
N.  W.  841;    Ford  t.  DUley,  174  Iowa,  250, 


156  N.  W.  613.  As  to  the  waiver  of  defects  la 
the  original  notice,  such  waiver,  If  made  be- 
fore the  entry  of  Judgment,  would,  of  course 
conclude  the  relator.  For  that  matter,  the 
mere  filing  of  an  answer  before  entry  of  de- 
cree would  make  it  immaterial  that  no  no- 
tice whatever  had  been  served.  But  the 
question  remains  whether  a  waiver  of  de- 
fects in  notice,  or  an  appearance  wbicb 
waives  all  notice  after  final  entry  of  de- 
cree, can  have  any  effect  in  validating  a  de- 
cree entered  upon  default  and  upon  a  notice 
which  is  in  law  no  notice.  We  are  con- 
strained to  hold  that  a  Judgment  which  is 
void  for  want  of  notice  can  no  more  be  vali- 
dated after  entry  of  judgment  by  any  waiver 
of  notice  than  it  could  be  by  serving  a  proper 
notice  after  judgment.  Suppose  the  answer 
filed  after  entry  of  decree  bad  been  a  de- 
nial of  guilt.  Surely  a  valid  decree  on  de- 
fault would  not  be  nullified  by  such  answer. 
Even  as  the  plaintiff's  ri^ts  could  not  be 
affected  by  such  an  answer,  we  think  his  de- 
cree can  gain  nothing  by  the  answer  whldi 
was  filed.  If  doilal  of  guilt  would  not  avoid 
the  decree,  confession  of  guilt  cannot  vali- 
date it  After  entry  and  after  two  years  the 
case  was  dead.  There  was  no  longer  juris- 
diction of  the  subject-matter.  We  held  In 
State  V.  Chariton  Telephone  Co.,  173  Iowa, 
497,  155  X.  W.  968,  that  an  acceptance  of  a 
void  ordinance  by  a  telephone  company  did 
not  estop  It  from  claiming,  und^  a  valid 
legislative  grant  by  the  state,  that  what  Is 
wholly  void  and  without  legal  effect  cannot 
be  made  the  basis  of  an  estoppel. 

[14,11]  Whatever  effect  a  confession  after 
the  ent|7  of  a  void  decree  may  have  upon 
what  may  be  done  against  the  one  ctmfess- 
ing,  a  void  Judgment  cannot  be  validated  by 
a  confessing  after  entry  that  the  void  Judg- 
ment is  binding,  legal,  and  effective.  Pos- 
sibly such  confession  might  base  an  estoppeL 
See  Commonwealth  t.  Bell,  146  Pa.  374,  22 
AtL  641,  644.  Possibly  a  plea  of  estoppel 
would  be  supported  by  showing  that  after 
this  confession,  and  In  reliance  thereon,  the 
plaintiff  went  to  the  troaUe  and  expense  of 
beginning  a  proceediox  charging  the  viola- 
tion of  the  injunction.  But  that  qnestlon  Is 
not  herek  because  no  re^tonse  In  pleading  was 
made  to  the  allegation  of  the  petitton  set- 
ting up  that  the  decree  was  void,  and  no  es- 
toppel is  pleaded.  We  do  not  mean  to  hold 
that  such  a  confession  of  record  as  this  re- 
lator made  is  of  no  effect  whatever.  While, 
of  course,  we  are  not  determining  the  point, 
it  is  not  amiss  to  suggest  that  possibly  the 
filing  of  this  answer  might  operate  ns  an 
original  appearance  and  a  consoit  to  be  en- 
Joined.  If  it  be  that,  no  doubt  it  could  be 
the  basis  for  an  information  charging  con- 
tempt by  violating  such  an  injunction.  One 
difficulty  is  that  the  information  does  not 
rest  upon  an  injunction  entered  on  voluntary 
appearance  on  December  14,  1915,  but  upon 
an  express  declaration  that  the  violation  was 
of  an  injunction  on  default  entered  In  De- 
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cenber,  1813.  At  Its  best  for  the  respondent 
00  the  theory  Just  suggested,  there  would  be 
a  fatal  variance  In  the  proof.  But  what  Is 
eren  more  controlling  is  tliat,  if  It  be  as- 
sumed that  an  Injunctlonal  order  issued  upon 
the  filing  of  this  answer  might  base  a  charge 
of  contempt  of  court,  yet  no  such  order  was 
entered.  Our  holding  that  the  permanent 
injnnction  Is  void  of  course  leaves  the  tem- 
porary injunction  in  full  effect.  But  there 
Is  but  one  injnnction  in  this  record  that 
could  be  violated.  The  complaint  charges 
Dotbing  but  tike  violation  of  that  particular 
Injunction.  It  is  void.  Consequently  there 
was  no  Jurisdiction  to  punish  for  violating 
the  same.  Wherefore  we  are  constrained  to 
hold  that  the  order  and  .  Judgment  below 
must  be  annulled.  See  Beck  v.  Vaughn,  134 
Iowa,  331,  111  N.  W.  994;  Laughton  v.  Nad- 
eau,  76  Fed.  789;  McConneU  v.  Vinet,  2  Mo- 
Gloln  (La.)  36;  In  re  Christansen,  17  Utah, 
412,  53  Pac.  1003,  41  t.  K.  A.  504,  70  Am. 
St.  Bep.  794;  Zimmerman  v.  Gerdes,  106 
VTis.  608,  82  N.  W.  532.  See  30  Ctotury 
Digest,  Judgments,  40,  41. 
Annulled. 

PEESTON,    C.    J.,    and    LADD,    BVANS, 
GAYNOR,  and  STEVENS,  JJ.,  concur. 


EEABD  ▼.  FBEIDBN  et  al.  (BEAIiL^  Inter- 
vener).   (No.  32140.) 

(Supreme  Court  of  Iowa.     Oct.  25,  1918.) 

1.  PABTiEe  *a»42— iNTEBViinTiON— Time  fob- 
Delay  Acquiesced  in  bt  Other  Pabties. 

Where  intervener's  petitiorf  was  stricken 
after  parties  bad  waived  right  to  object  to  time 
of  filing,  and  bad  agreed  that  petition  might  be 
filed  June  25th,  and  -where  the  amended  and 
substituted  petition  was  filed  July  16th,  six 
dajg  after  defendants  had  filed  amendments  to 
theii  answer,  and  there  had  been  no  effort  to 
brin^  cause  on  for  hearing  prior  thereto,  the 
parties  had  acQuieseed  in  any  delay,  under  Cod^ 
I  3595«  in  filing  of  intervener's  petition. 

2.  Puadihg     «=»214(Z)  —  Adiubsions — Db- 

MUBKEB. 

A  demorrer  admits  all  well-pleaded  allega- 
tioM  of  petiticoi  of  intervention. 

3.  Banks  and  Bankinq  «s3221— Intebveit- 
HON— Persons  Bniitlbd— CtaiDiTOES  or 
IssoLVENT  Bank.  « 

In  action  against  insolvent  bank  for  cancel- 
lation of  f  15,000  note,  since  the  bank's  creditors, 
tbough  without  judgment  or  lien,  have  direct  in- 
terest in  outcome  of  trial,  in  that  judgment  will 
increase  or  decrease  bank's  assets  available  for 
Mtigfaction  of  its  debts,  they  may  intervene 
onder  (>>de,  f  8694. 

4.  PABTIEe  «=»4(K4)— Ihtbbvxniion— Pebsoks 
EanTLED — Creditors. 

The  mere  fact  that  the  party  for  or  against 
whom  the  judgment  may  go  may  become  more 
or  less  aMe  to  satisfy  some  obligations  vrill  not 
entitle  creditor  to  intervene. 

Appeal  from  District  Court,  iWoodbnry 
County;  W.  G.  Sears,  Judge. 

Suit  to  rescind  the  purchase  of  stock  In 
the  defendant  bank  and  to  cancel  a  note  ex- 
tcDted  therefor.    A.  B.  Beall,  for  himself  as 


creditor  and  for  all  other  creditors,  filed  a 
petition  of  intervention.  Plaintiff  demurred 
thereto  and  moved  that  the  same  stricken 
from  the  flies.  The  court  sustained  both  the 
motion  and  demurrer,  and  from  this  ruling 
intervener  appeals.    Reversed. 

George  A.  Gorder,  of  Sioux  City,  for  appel- 
lant Edwin  3.  Staaon,  of  Sioux  City,  for  ap- 
pellee. E.  A.  Burgees,  of  Sioux  City,  for  de- 
fendant Sioux  City  Trust  &  Savings  Bank. 
T.  F.  Bevington,  of  Sioux  City,  for  defendant 
Samuel  C.  Frelden. 

LADD,  J.  lie  claim  of  Peter  Beard,  al- 
leged In  the  petition,  is  that  the  defendant 
Samuel  C.  Frelden,  director  and  president  of 
defendant  bank,  induced  him  by  firandolent 
representations,  to  purchase  63%  shares  of 
stock  in  the  Sioux  City  Trust  &  Savings  Bank 
at  the  price  of  $15,000,  for  which  he  gave 
Frelden  his  promissory  note;  that  the  cer- 
tificate of  shares  was  Issued  to  him  for  and 
instead  of  those  held  by  Frelden;  that  said 
Frelden  afterwards  turned  over  said  note 
to  Ralph  A.  Oliver  as  trustee  for  the  benefit 
of  Frelden  and  bank,  and  handled  by  said 
Oliver  under  a  certain  written  agreement; 
that  Oliver  took  the  same  with  knowledge  of 
the  infirmity  inhering  therein;  that,  upon 
discovering  that  representations  of  Frelden 
were  false  and  fraudnlent,  Reard  toidered 
to  both  Oliver  and  Frelden  the  return  of  the 
stock  and  demanded  the  surrender  of  his 
note.  The  prayer  was  that  said  certificate  of 
stock,  whldi  was  brought  Into  court,  be  can- 
celed and  that  bis  note  be  returned.  The 
defendant  Freidm  put  all  these  allegations 
in  issue  except  that  with  r^erence  to 'his 
o£Bclal  position  and  that  he  had  transferred 
the  note  to  Oliver. 

The  bank  and  Oliver  first  filed  an  answer 
like  that  of  Frelden,  Oiongta  admitting  the 
demand  on  Oliver,  and  alleging  that  Frelden 
had  turned  his  property  over  to  Oliver  as 
trustee  to  be  disposed  of  In  pursuance  of  a 
contract  between  them.  Later  on  Oliver 
filed  an  amendment  to  the  answer  alleging 
that  the  bank  had  gone  into  voluntary  Uqui- 
datton ;  that  its  assets  had  been  turned  over 
to  tlt»  Northwestern  NatlMial  Bank  of  Stoax 
City  In  pursuance  of  a  contract;  that  the 
makers  of  a  large  mmnber  of  the  notea  held 
by  the  bank  had  asserted  their  Invalidity 
because  of  oral  arrangements  with  Frelden, 
and  thiat  while  denying  the  Invalidity  thereof 
defendant  alleged  that  if  found  invalid  the 
bank  would  be  insolvent;  that  the  transac- 
tion on  which  the  petiti(m  was  based  was 
personal  between  the  parties  thereto,  and  the 
blank  in  no  manner  connected  therewith; 
that  bank  examiners,  upon  discovering  the 
condition  of  the  notes  herebofors  referred  to, 
demanded  that  these  be  taken  out  of  the 
assets  of  the  bank,  and  It  was  arranged  that 
Preiden  should  transfer  his  property,  includ- 
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Ing  the  note  of  Reard,  to  snld  Oliver  as  trus- 
tee, which  was  done,  sold  trustee  under- 
taking to  reduce  said  property  to  cash,  and 
therefrom  pay  for  and  take  over  from  the 
bank  the  notes  complained  of;  and  be  also 
alleged  that  the  estate  of  Reard  was 
estopped  from  asserting  that  he  is  not  a 
stockholder  in  said  bank.  The  bank  also 
amended  the  answer  by  making  the  same  al- 
legations as  did  Oliver  except  as  to  the  trans- 
fer of  Frelden's  property. 

It  is  to  be  observed  that  the  defenses  in- 
terposed ore  (1)  general  denial,  (2)  acquiring 
the  note  for  valuable  consideration  without 
notice,  and  (3)  estoppel.  Thereupon  Beall 
filed  an  amended  and  substituted  petition  of 
interventlop,  in  the  first  division  of  which 
he  alleged  an  Indebtedness  of  $18.75  of  the 
bank  to  him  on  open  account;  that  he  was 
acting  for  himself  and  all  other  creditors 
of  the  bank;  that  all  its  property  had  been 
tranaferred  to  the  Northwestern  National 
Bank,  to  be  handled  for  Its  beneflt  and  thnt 
of  Its  stocklwlders;  that  it  ceased  to  do  busi- 
ness March  1, 1917,  and  has  since  been  desert- 
ed by  its  oflScers  and  directors,  none  of  whom 
give  any  attention  to  its  affairs;  that  It  la 
unable  to  discharge  its  liabilities;  that  its 
capital  stock  is  somewhat  impaired  and  it  Is 
insolvent;  that  the  transaction  of  Frelden 
with  plaintiff  was  personal  and  in  no  manner 
connected  with  the  bank;  that  plaintiff  Is 
estopped,  sls  pleaded  by  defendants,  and  es- 
pecially as  to  plaintiff,  who  extended  credit 
to  the  bank  in  reliance  on  Reard's  connection 
therewith;  that  plaintiff  knows  nothing  of 
the  financial  condition  of  stockholders  other 
than  the  estate  of  Reard,  and  so  alleges  that 
they  are  Insolvent;  that  intervener  is  with- 
out remedy  at  law,  and  the  delay  In  reducing 
the  creditor  claims  to  Judgment  would  be 
fatal  to  the  relief  herein  prayed,  and  the 
success  of  plaintiff  would  deprive  the  Inter- 
vening creditors  of  property  out  of  which 
to  satisfy  their  claims ;  that  the  assignment 
to  the  Northwestern  National  Bank  was 
limited  In  favor  of  a  part  only  of  those  en- 
titled to  share  the  assets.  In  division  2  an 
indebtedness  of  the  bank  to  one  Schmidt  of 
$125,  and  the  assignment  thereof  to  plain- 
tiff, Is  alleged,  and  the  prayer  Is  that— 

"'Wlherefore  plaintiff  in  interrention  prays  that 
the  prayer  of  the  plaintiff,  Peter  Reard,  and 
his  executrix,  for  rescisaion  of  the  subscription 
and  cancellanon  of  the  stock  in  said  Sioux  City 
Trust  &  Savings  Bank,  held  by  the  said  Peter 
Reard,  and  for  money  judgment  or  eatabUsb- 
ment  of  a  money  trust  ^und  against  the  said 
bank  and  Its  codefendaut,  Oliver,  be  denied; 
that  all  of  the  creditors,  stock  and  share  hold- 
ers in  said  bank,  and  all  persons  whomsoever  in- 
terested, directly  or  indirectly,  in  this  litigation, 
be  impleaded  herein  and  brought  before  this 
court  m  this  cause;  that  a  hearing  be  had  in 
which  the  true  financial  condition  of  said  bank 
be  ascertained  and  adjudged;  that  the  amount 
to  which  each  creditor  who  may  appear  herein 
may  be  entitled,  and  the  individual  liability  of 
each  and  every  stockholder  of  said  bank,  be 
determined  and  adjudged,  and  that  thereupon 
judgment  and  decree  be  entered  in  favor  of  eadb 


creditor  to  the  amount  which  he  may  prove  to 
be  justly  due  and  owing  to  him,  and  against 
each  and  every  stockholder  of  said  Sioux  City 
Trust  &  Savings  Bank,  including  the  said  Anna 
Reard,  executrix,  to  the  extent  of  the  lawfnl 
share  necessary  to  be  contributed  by  them  and 
each  of  them  in  order  to  Uquidate  the  affairs 
and  pay  and  satisfy  the  just  debts  and  obUga- 
tions  of  said  bank;  and  that  an  officer  of  said 
Northwestern  National  Bank,  or  such  other 
person  as  to  the  court  may  be  deemed  advisablf, 
be  appointed  as  receiver  of  the  said  defendant 
trust  bank  and  of  its  assets  and  resources:  that 
the  said  Northwestern  Bank  be  decreed  and  re- 
quired to  turn  over  to  said  receiver  all  of  the 
property  and  assets  of  said  defendant  trust 
bank  now  in  its  possession  or  under  its  control: 
that  said  receiver  be  empowered  and  required 
to  liquidate,  within  a  reasonable  time  to  be 
fixed  by  this  court,  said  trust  bank  and  its 
affairs;  to  collect  its  assets  and  property  by 
judicial  proceedings  or  otherwise,  and  to  collect 
from  the  solvent  shareholders  such  legal  amount 
as  ma^  be  necessary  to  pay  the  just  debts  and 
obligations  of  said  defendant  trust  bank;  for 
judgment  in  favor  of  this  plaintiff  in  intervoi- 
tion,  A.  B.  Beall,  and  against  the  said  trust 
bank,  for  ($143.75)  one  hundred  forty-three  and 
■"/loo  dollars,  togpther  with  interest  thereon 
from  October  1,  191G;  for  such  other  and  fur- 
ther relief  in  the  premises  as  may  be  just  and 
equitable,  and  for  the  costs  of  this  proceeding." 

The  plaintiff  demurred  to  this  petition  on 
the  ground  that  the  facts  stated  did  not  en- 
title the  plaintiff  to  the  relief  prayed,  and 
moved  that  the  petition  be  stricken  from  the 
files  for  that  (1)  no  basis  for  intervention 
appears  therein;  (2)  it  prays  for  the  appoint- 
ment of  a  receiver  without  having  a  claim 
established  by  Judgment  or  otherwise  or 
showing  any  ground  therefor;  (3)  affirmatively 
shows  delay  would  be  occasioned  thereby; 
and  (4)  fails  to  show  that  the  petitioner  has 
any  interest  in  the  matter  In  litigation.  Both 
the  demurrer  and  motion  to  .strike  were  sus- 
tained. 

These  rulings  may  be  considered  t<%ether, 
and,  first,  of  the  alleged  delay  occasioned  by 
the  filing  of  the  petition  of  Intervention.  Sec- 
tion 3596  of  the  Code  provides  that — 

"The  court  shall  determine  upon  the  interven- 
tion at  the  same  time  that  the  action  is  decided, 
and  the  intervener  has  no  right  to  delay." 

On  June  14,  1917,  a  stipulation  of  all  par- 
ties recited  that  the  trial  had  begun,  and 
that  It  was  agreed  that  Intervener  might  file 
bis  petition  by  June  26th,  the  parties  waiv- 
ing the  right  to  object  to  the  time  of  filing. 
His  petition  was  then  filed,  but  stricken  on 
motion  of  plaintiff,  July  7th,  and  three  days 
later  defendants  filed  amendments  to  their 
answer,  and  July  16th  the  amended  and  sub- 
stituted petition  of  Intervention  was  filed. 
The  trial  does  not  appear  to  have  proceeded 
and  no  effort  appears  to  have  been  made 
since  to  bring  the  cause  on  for  hearing. 
There  Is  no  room,  then,  for  saying  that 
there  has  been  any  delay  not  acquiesced  in 
by  the  parties. 

II.  The  main,  objection,  however,  to  the  In- 
tervention Is  that  he  pleaded  no  such  In- 
terest in  the  matter  In  litigation  as  warrant- 
ed his  intervention.  Section  3594  of  the  Code 
declares  that— 
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"Anj-  person  who  has  an  interest  in  the  mat- 
ter in  litigation,  in  tiie  success  of  either  of  the 
parties  to  tlie  action,  or  against  both,  may  be- 
come a  party  to  an  action  between  other  per- 
sons, either  by  Joining  the  plaintiff  in  claiming 
That  is  sought  by  the  petition  or  by  uniting 
vritli  the  defendant  in  resisting  the  claim  of  the 
plaintiCF.  or  by  demanding  anything  adversely 
to  both  the  plaintiff  and  defendant,  either  before 
or  after  issue  has  been  joined  in  the  cause,  and 
before  the  trial  commences." 

[2]  The  demurrer,  of  course,  admits  all 
the  allegations  of  the  petition  of  intervention 
well  pleaded,  and  therefore  It  must  be  as- 
sumed that,  should  the  plaintiff  succeed  In 
the  action,  the  available  assets  of  the  Sioux 
City  Trust  &  Savings  Bank  would  be  reduced, 
first,  by  the  cancellation  of  a  promissory  note 
for  $15,000,  and,  second,  by  the  cancellatl<m 
of  capital  stock  In  that  anwunt,  on  which 
'        as!>essinents  might  be  made  for  the  satlsfac- 
I         tion  of  the  bank's  indebtedness;  that  said 
hank,  as  well  as  the  shareholders  other  than 
Reard,  is  Insolvent;  that  its  officers  and  di- 
rectors have  ceased  to  give  any  attention  to 
I        its  affairs;  that  the  delay  in  reducing  inter- 
vener's claim  to  Judgment  would  permit  the 
property  out  of  which  the  Intervening  credl- 
'         tors  may  satisfy  their  claims  to  be  put  be- 
yond their  reach ;  that  all  the  assets  of  the 
bank  have  been   transferred  to  the  North- 
western National  Bank,  out  of  which  to  sat- 
isfy Its  obligations,  and  that,  unless  the  in- 
tervening creditors  are  permitted  to  make 
defense  in  this  suit,  nona  will  be  made,  and 
in  consequence  intervening  creditors  would 
at  least  lose  part  of  their  claims.    It  will  be 
noted   that   the  Interest   of   these   creditors 
differs  essentially  from  that  ordinarily  de- 
pendent on,  or  incidental  to,  the  success  or 
defeat  of  one  of  the  parties  to  a  suit.    The 
litigation  here  Involves  the  right  of  the  debtor 
to  $30,000  in  securities  for  Its  creditors  with- 
out any  one  representing  or   looking  after 
tbrir  interests.     Are  they  without  right  in 
some  way  to  guai'd  or  have  guarded  assets 
of  the  debtor  in  such  a  case?    As  the  bank 
is  Insolvent,  and  Iiad  parted  with  all  its 
property  in   trust  for  the  payment  of  Its 
debts,  nothing  was  to  be  gained  by  obtaining 
a  Judgment  against  It,  and  the  creditor  neces- 
sarily looked  to  the  assets  of  the  bank  for 
the  satisfaction  of  its  obligations.    If  these, 
with  stock  assessments,  were  not  sufficient 
to  liquidate  Its  indebtedness,  further  satis- 
faction would  be  unlikely,  and  therefore  any- 
thing which  might  increase  or  prevent  dlmi- 
natlon  of  tbe  assets  would  have  a  direct  bear- 
big  on  tbe  amount  a  creditor  likely  would 
recover.    Ordinarily  statutes  like  that  quoted 
are  held  to  contemplate  an  Interest  of  such 
a  direct  and   Immediate  character  as  that 
the  intervener  will   either  gain  or  loss  by 
direct  legal  operation  of  the  Judgment.    Gale 
V.  Prazler,  4  Dak.  196,  30  N.  W.  138 ;  Bray 
V.  Booker,  6  N.  D.  626,  72  N.  W.  933;  Kansas 
&  C.  P.  R.  Oo.  V.  Fitzgerald,  33  Neb.  171,  49 
N.  W.  1110;  Smith  v.  Gale,  144  U.  S.  609,  12 
Hop.  Ct  674,  36  L.  E».  621. 


Thus,  In  the  lastrclted  case,  tbe  court, 
speaking  through  Mr.  Justice  Brown,  said: 

"These  provisions  of  the  Dakota  Code  above 
cited  are  found  in  the  Codes  of  several  of  the 
states,  and  appear  to  have  been  originally  adopt- 
ed from  Louisiana,  wherein  it  is  held  by  the 
Sapreme  Coart,  interpreting  a  similar  section, 
that  the  interest  which  entitles  a  party  to  in- 
tervene must  be  a  direct  interest,  by  which  the 
intervening  party  is  to  obtain  immediate  gain 
or  suffer  loss  by  the  judgment  which  may  be 
rendered  between  the  original  parties.  Gasquet 
V.  Johnson,  1  La.  425,  4.')1. 

"In  Horn  v.  Volcano  Water  Co.,  13  Cal.  62, 
69  [73  Am.  Dec.  569],  the  Supreme  Court  of 
OiUfomia  had  occasion  to  construe  a  similar 
provision  of  the  Code  of  that  state,  and  held, 
speaking  through  Mr.  Justice  Field,  now  a  mem- 
oer  of  this  court,  that  'the  interest  mentioned 
in  the  statute  which  entitled  a  person  to  inter- 
vene in  a  suit  between  other  parties  must  be  in 
the  matter  in  litigation,  and  of  such  a  direct 
and  immediate  character  that  the  intervener  will 
either  gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment  *  *  •  To  au- 
thorise an  intervention,  therefore,  the  interest 
must  be  that  created  by  a  claim  to  •  ♦  *  or 
lien  upon  the  property,  or  some  part  thereof, 
which  is  the  subject  of  litigation.' 

"In  Lewis  v.  Harwood.  28  Minn.  428  [10  N. 
IW.  686],  the  cases  from  Louisiana  and  Califor- 
nia were  cited  with  approval.  In  that  case  the 
persons  who  sought  to  intervene  held  attach- 
ments upon  some  property  Bul>sequent'  to  those 
of  the  plaintiff  in  the  salt.  The  suit  was  upon 
certain  promissory  notes  executed  to  the  plain- 
tiff by  the  defendants,  and  the  interveners 
claimed  that  the  notes  were  without  considera- 
tion and  fraudulent;  that  the  plaintiff's  attscb- 
ments  were  fraudulent ;  and  that  the  suit  and 
attaclime-xts  were  in  execution  of  a  collusive 
scheme  between  the  plaintiff  and  defendant  to 
defraud  the  interveners,  who  were  bona  fide 
creditors  of  the  defendant.  It  was  held  that 
the  complaint  of  the  interveners  did  not  disclose 
such  an  interest  in  the  subject-matter  of  the 
suit  as  to  entitle  them  to  intervene,  and  that 
the  plaintiff's  motion  to  dismiss  the  same  should 
bj  granted.  The  decision  was  put  upon  the 
ground  that,  when  the  judgment  was  entered 
against  the  defendants,  the  whole  subject-matter 
of  the  suit  was  disposed  of,  and  that  the  writ 
of  attachment  was  a  part  of  the  remedy  and 
Iiad  nothing  to  do  with  the  cause  of  action.  'If 
property  is  seized  by  virtue  of  the  writ  to  which 
another  has  a  better  right,  the  vindication  of 
such  right  involves  another  and  independent 
judicial  inquiry.' 

"The  Intervention  must  be  not  only  to  pro- 
tect the  direct  and  immediate  interest  of  the 
intervener  in  a  suit,  bat  she  is  liound  to  make 
that  interest  appear  by  proper  allegations  in 
her  petition.    Coffey  v.  Greenfield,  62  CaL  602." 

See,  also,  McClurg  t.  State  Bindery  Co., 
3  S.  D.  362,  63  N.  W.  428,  44  Am.  St  Rep. 
789;  Walker  v.  Sanders,  103  Minn.  124,  114 
N.  W.  649,  123  Am.  St  Rep.  276,  and  note. 

A  careful  examination  of  the  dedalon  In- 
dicated that  tiie  expression,  apparently  exact- 
ing direct  and  Immediate  operation  of  the 
Judgment  of  the  Intervener's  Interest,  is 
quite  generally. made  use  of  to  differentiate 
those  whose  gain  or  loss  Is  of  so  direct  a 
character  as  to  deny  the  right  to  Intervene. 
All,  in  fact,  decided  Is  that  tbe  interest  must 
be  direct.  First  National  Bank  v.  Clark,  21 
N.  M.  151,  153  Pac.  69,  t*  R  A.  1916C,  633. 
■  In  the  note  to  Walker  v.  Sanders,  supra, 
It  is  remarked  that — 

"Any  loss  or  gain  by  the  direct  legal  effect 
and  operation  ol  a  judgment,  it  is  true,  will 
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^nerally,  If  not  universally,  justily  the  grant- 
ing of  an  application  for  leave  to  intervenej  bat 
that  this  is  essential  in  all  cases  to  sustain  an 
intervention,  even  though  it  is  so  declared  by 
statute,  is  confidently  denied.  No  one  so  loses 
or  f^ains,  in  the  strict  sense  of  the  term,  unless 
he  IS  a  party,  or  in  privity  with  a  party,  to  the 
proceeding.  No  intervention  can  be  ordered  in 
favor  of  a  party,  for  the  reason  that  be  is  al- 
ready such,  and  has  an  adequate  remedy  within 
the  original  proceeding.  Wynn  v.  Irvine's  Geor- 
gia M.  H.,  109  Ga.  JB7,  34  S.  a  682.  Privies 
may,  as  we  shall  hereafter  show,  intervene, 
because  as  such  they  are  bound  by,  and  may 
have  the  benefit  of,  the  judgment;  but  they  by 
no  means  constitute  the  omy  class  of  persons 
entitled  to  this  remedy,  and  this  may  be  affirm- 
ed, almost  without  taking  into  consideration  the 
peculiar  language  of  any  statute;  for,  whether 
judges  or  legislators  have  employed  the  terms 
referred  to,  they  did  so  carelessly  and  inad- 
vatentl:^)  and  have  meant  no  more  than  that  a 
person  is  entitled  to  intervene  if  the  direct 
operation  of  the  judgment^  if  enforceable  against 
him,  must  be  to  benefit  or  prejudice  him. 
Hence,  in  most  of  the  cases  cited  in  which  the 
gnieral  rule  was  quoted,  intervention  was  sus- 
tained, though  the  part7  seeking  that  remedy 
was  not  in  privity  with  any  of  the  original  par- 
ties, and  the  judgment  in  the  original  preceed- 
ing,  had  it  been  rendered  in  his  absence,  could 
not  have  operated  directly  either  for  his  loss  or 
gain.  Wood  v.  Denver  City  Waterworks  C5o., 
20  Colo.  253,  46  Am.  St.  Rep.  288.  38  Pac.  239. 
•  •  •  On  the  other  hand,  though  the  enforce- 
ment of  the  judgment,  when  rendered,  might 
benefit  or  prejudice  the  applicant  for  interven- 
tion, this  does  not  entitie  him  to  intervene  if  its 
effect  is  indirect,  as  where  the  party  for  or 
against  whom  the  judgment  may  be,  may,  be- 
cause of  it,  become  more  or  less  able  to  satisfy 
some  obligation  existing  from  him  to  the  inter- 
vener." 

"In  equity  no  one  is  entitled  to  be  made  or 
become  a  party  to  the  suit  unless  he  has  an 
interest  in  its  object.  But  it  is  the  usual  prac- 
tice to  permit  strangers  to  the  litigation  claim- 
ing interest  in  the  subject-matter  to  intervene 
on  their  own  behalf,  as  to  assert  the  titles." 
17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  183. 

See  WIgtatman  v.  Evanston-Yaryan  Co., 
217  ni.  371,  76  N.  B.  602,  108  Am.  St  Rep. 
258,  d  Ann.  Cas.  1089. 

[3,4]  The  intervener  and  other  creditors 
in  like  situation  hare  a  direct  interest  In  the 
litigation  in  that  the  amount  finally  received 
by  them  to  be  applied  on  their  claim  will  he 
affected  by  the  outcome  of  this  suit  in  the 
precise  proportion  the  available  assets  of  the 
Ixmlc  for  the  satisfaction  of  iter  debts  are  in- 
creased or  diminished.  In  other  words,  there 
is  a  fund  ont  of  which  creditors  are  to  be 
paid  pro  rata  and  nothing  else  is  available 
for  that  purpose.  Whatever  Increases  or 
decreases  such  fund  necessarily  increases  or 
decreases  the  amount  each  creditor  is  to  he 
paid,  and  so  does  In  proportion  the  amount 
of  his  claims  bears  to  the  total  amount  of  all 
claims.  In  these  circumstances,  it  seems  to 
us  the  creditor,  even  though  without  Judg- 
ment or  other  lien,  has  a  direct  Interest  In 
the  subject-matter,  and  would  gain  or  lose 


directly  by  the  operation  of  the  final  judg- 
ment. This  conclusion  does  not  challenge 
the  rule  tliat  ordinarily  a  simple  contract 
<»«ditor  is  not  the  guardian  of  his  debtor, 
and  may  not  intervene  because  it  may  he  urg- 
ed for  him  that,  if  debtor  prevails  In  the  suit, 
the  creditor  might  stand  a  better  chance  to 
collect  As  has  been  said  in  many  cases,  tbe 
mere  fact  that  the  party  for  or  against  whom 
the  judgment  may  go,  according  to  tbe  re- 
sult becomes  more  or  less  able  to  satisfy  some 
obligations,  will  not  entitle  the  creditor  to  in- 
tervene. But  even  in  cases  which  affirm  this. 
It  has  been  held  that  creditors  were  allowed 
to  prove  debts,  as  In  establishing  claims  where 
receivers  have  beea  appointed  and  persons  be- 
longing to  the  class  on  whose  l>ehalf  suit  Is 
brought  are  quasi  parties  and,  of  course,  may 
have  a  standing  ini  court  See  Wightraan  v. 
Evanston-Yaryan  Co.,  supra;  Johnson  v. 
Johnson,  132  Iowa,  457,  107  N.  W.  802.  If 
creditors  who  seek  to  Intervene  have  nothing 
to  urge  except  that  tf  the  complainant  pre- 
vails, their  debtor  would  have  less  assets,  it 
might  be  conceded  that  right  to  Intervene  did 
not  exist  The  facts  pleaded,  however,  are 
such  that  it  is  absolutely  certain  tliat.  If 
plaintiff  prevails,  the  interveners  must  lose, 
and  the  loss  and  its  extent  is  certain,  and 
will  consist  of  such  part  of  this  debt  as  tbe 
amount  by  whidi  the  success  of  plaintiff  will 
definitely  and  surely  deplete  the  assets  of 
the  banlc  bears  to  its  total  assets.  That  is 
to  say,  tlie  bank  Is  insolvent  and  is  not  a 
going  concern.  The  assets  it  now  has,  in- 
cluding the  claim  it  has  against  the  plaintiff, 
may  shrink,  but  cannot  be  augmented.  If 
plaintiff's  note  for  $16,000  given  the  bank  be 
canceled,  and  he  Is  thereupon  further  re- 
lieved from  stockholder's  assessment  in  a 
like  sum.  It  is  absolutely  certain  that  the 
claim  of  the  interveners,  wMdi  is  for  a  def- 
inite amount  and  conceded  to  lie  correct 
will  be  scaled  in  a  definit,e  sum.  If  that  is 
not  a  direct  interest  Id  the  subject  of  litiga- 
tion, if  this  does  not  constitute  being  inter- 
ested in  the  success  of  one  of  the  parties 
rather  tlian  the  other,  we  can  conceive  of  no 
use  wldCh  the  statute  of  intervention  may 
be  put  to. 

We  are  persuaded  that  the  court  erred  in 
sustaining  the  demurrer  to  the  amended  and 
substituted  petition  of  intervention  and  strik- 
ing the  same  from  the  files.  More  may  have 
been  demanded  therein  than  intervener  was 
entitled  to,  but  he  should  have,  at  the  least 
been  permitted  to  defend  or  join  in  defending 
against  the  caose  of  acticm  alleged  in  the  pe- 
tition. 

Reversed. 

PRESTON,  C.  X,  and  EVANS  and  SA- 
LINGER, 33.,  concur. 
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STATE  ez  leL  BENNINGS  t.  ARMSTRONG. 

(No.  20712.) 
(SapKme  Conrt  of  MiAneaota.    Not.  1,  1918.) 

(Sfttabut  hv  the  Court.) 

1.  Habeas  Cotipus  <&=>85(1)  —  Cwstodt  of 
Child — Evidence. 

Evidence  considered,  and  held  insufficient  to 
justify  denying  to  the  father  the  natural  and 
legal  light  to  the  care  and  custody  of  his  minor 
child. 

(AddUional  ByUahut  Iv  Editorial  Staff.) 

2.  Habeas  Cobptjs  <8=>90(4)  —  Custody  or 
CH11.D — Right  of  Fatheb. 

Where  a  father,  after  the  death  of  his  first 
Tife,  remarried  and  maintained  a  home  and 
suitable  snrroandinp  for  a  daughter,  nine  years 
of  age,  and  was  uancially  able  to  maintain 
her,  he  would  be  entitled  to  her  custody  as 
against  his  first  wife's  sister,  if  his  second  wife 
was  morally  lit  to  bring  up  the  child. 
i.  Habeas  Cokpus  «=>e9(3)— Cusiodt  of  Mi- 
2iOK  Child — Conditions. 

While  the  best  Interest  of  a  minor  child  is 
the  controlling  question  in  awarding  its  care  and 
custody,  the  natural  right  of  the  father  as  par- 
ent cannot  be  set  aside  on  sentimental  grounds, 
nor  on  theory  that  child  would  receive  better 
care  from  child's  mother's  sister  having  its  ac- 
tual care  and  custody. 

Appeal  from  District  Court,  St.  Louis 
County. 

Habeas  corpus  by  the  State,  on  relation  oif 
J.  O.  Rennlngs,  against  Mrs.  A.  R.  Arm- 
strong, for  the  custody  of  relator's  infant 
child.  Judgment  for  relator,  and  respondent 
appeals.  Custody  awarded  to  relator,  sub- 
ject to  further  orders  of  the  court  below. 

H.  W,  Lanners  and  John  Jenswold,  both  of 
Duluth,  for  appellant.  Hugh  J.  McClearn, 
of  Duluth,  for  respondent. 

BROWN,  C.  J.  Relator  Is  the  lather  of 
Sylvia  Reiuing,  an  Infant  0  years  of  age, 
the  custody  and  care  of  whom  is  the  subject- 
matter  of  this  proceeding.  Her  mother,  re- 
lator's wife,  died  shortly  after  her  birth,  in 
July,  1909,  and  with  the  consent  of  relator 
and  at  the  deathbed  request  of  the  mother 
the  infant  was  given  into  the  care  and  keep- 
ing of  respondent,  a  sister  of  the  mother. 
She  remained  with  respondent  until  the  com- 
mencement of  tills  proceeding,  in  March, 
1917.  At  about  that  time  relator  married 
a  second  wife  and  then  demanded  that  the 
child  be  given  to  him  tor  future  care  and 
attention.  Respondent  refused  to  surrender 
the  dilld,  and  this  proceeding  followed. 
Judgment  was  given  In  the  court  below 
awarding  the  custody  of  the  child  to  relator, 
and  respondent  appealed. 

[1-3]  It  is  not  seriously  contended  that  re- 
lator is  not  a  suitable  i>erson  to  have  the 
custody  and  care  of  the  ctaUd.  The  evidence 
discloses  that  with  bis  presoit  wife  he  main- 
tains a  home,  provided  with  suitable  sur- 
roandlngs  for  a  child  of  the  age  of  this  one, 
and  that  be  is  financially  able  properly  and 
Riltably)  to  suroort  and  maintain  her.     In 


that  situation  he  is  entitled  to  her  custody, 
unless  his  present  wife  is  shown  in  moral 
character  unfit  for  the  duties  Incident  to 
bringing  up  yoimg  children.  State  ex  rel. 
V.  Anderson,  89  Minn.  198,  94  N.  W.  681. 
Her  character  is  challenged  by  respondent, 
and  it  Is  earnestly  urged  that  she  is  im- 
moral and  wholly  unsuited  to  the  duties  of 
adopted  motherhood.  We  have  read  the 
record  with  special  care  and  are  unable  to 
concur  in  that  contention.  We  are  unable 
to  find  that  Mrs.  Renning  is  seriously  open 
to  the  attacks  made  against  her,  and  there- 
fore must  conclude  that  the  legal  right  of 
relator  to  the  care  and  custody  of  his  child 
cannot  be  denied.  State  ex  rel.  v.  Martin, 
95  Minn.  121,  103  N.  W.  888.  While  the  best 
interest  of  the  chUd  is  the  oontrolling  ques- 
tion in  controversies  of  this  kind,  the  natu- 
ral right  of  the  parent  cannot  be  set  aside 
on  sentimental  grounds,  nor  upon  the  theory 
that  perhaps  the  child  will  receive  more  t&a- 
der  care  at  the  hands  of  those  having  Its 
actual  custody  and  control.  No  doubt  re- 
spondent would  give  to  this  child  the  same 
kindly  treatment  and  care  as  she  would  be- 
stow upon  her  own  children.  But  that  is  not 
the  test  In  such  cases.  This  is  settled  law 
in  this  state.  Gauthler  v.  Walter,  110  Minn. 
103,  124  N.  W.  634;  State  ex  rel.  v.  Martin, 
supra.  A  discussion  of  the  evidence  rela- 
tive to  the  character  of  the  present  Mrs. 
Bluing  would  serve  no  useful  purpose.  It 
is  sufficient  to  say  that  we  have  read  it  care- 
fully, with  the  result  stated. 

The  written  agreonent  between  relator 
and  respondent,  relative  to  the  custody  of 
the  child  by  respondent,  and  contributions 
for  its  support  by  relator,  is  of  no  special 
importance.  No  binding  obligations  respect- 
ing the  custody  of  the  child  were  thereby 
created.  State  v.  Anderson,  supra.  It  is 
therefore  ordered  that,  subject  to  the  far- 
ther order  of  the  court  below  in  some  future 
appropriate  proceeding,  it  occasion  therefor 
shall  arise,  the  custody  and  care  of  the 
child  in  question  be  awarded  to  relator. 

It  is  80  ordered. 


STATE  V.  BRUNO.     (No.  20955.) 
(Supreme  Court  of  Minnesota.     Nov.  1,  1918.) 

fBvllaiui  by  the  Court.) 

1.  Cbiminal  Law  «=>822(16)  —  TbiaIt-  In- 

btbuctions. 
The   charge  of   the  trial  court  sufficiently 
stated  the  issues  in  the  case. 

2.  Robber?  «=3l— Evidence. 

Robbery  may  be  committed,  though  no  bodily 
harm  is  inflicted. 

3.  ROBBEBY   «=»27(2)   —  iMBrBUCTIONS— Uk- 

LAWFUL  Taking. 
The  omission  of  the  frord  "unlawful"  In  de- 
fining the  crime  of  robbery  is  unimportant,  if 
the  acts  charged,  if  colbmitted  at  all,  could  not 
be  other  than  unlawful. 
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4.  RoBBEKY   «=>27(3,   4)— Instructions— In- 
tent. 

Where  the  evidence  of  robbery  is  that  the 
compUiniiiK  witness  was  bludgeoned  and  reliev- 
ed of  his  money  in  the  nighttime,  intent  is  not 
on  issue  in  the  case. 

5.  Instructions — Objections. 

Other  objections  to  the  charge  have  been 
examined  and  are  held  not  well  taken. 

Aiq;>eal  from  District  Court,  Hennepin 
County ;  Horace  D.  Dickinson,  Judge. 

John  Bruno  was  coavlcted  of  robbery,  and 
appeals.     Affirmed.  , 

John  P.  Nash,  William  M.  Nash,  and  George 
H.  Jackson,  all  of  Minneapolis,  for  appellant 
Clifford  li.  Hilton,  Atty.  G«l,  and  John  M. 
Rees,  Co.  Atty.,  and  A.  O.  Finney,  Asst  Co. 
Atty.,  both  of  Minneapolis,  for  the  State. 

HALLAM,  J.  Defendant  was  convicted  of 
the  crime  of  robbery  in  tlie  first  degree.  He 
appeals. 

The  claim  of  the  state  is  that  defendant 
robbed  one  John  J.  I/aine.  The  evidence  on 
behalf  of  the  state  is  positive  and  is  ample 
to  sustain  the  conviction.  Defendant  urges 
several  errors  in  the  court's  charge  to  the 
jury. 

[1]  1.  It  is  urged  that  the  court  failed  to 
give  the  jury  "full  and  complete  instruction 
concerning  the  Issues  of  the  case  and  what 
facts  the  state  should  be  required  to  prove." 
The  charge  is  short,  but  we  think  it  made 
clear  to  the  Jury  what  the  Issues  were. 

Defendant  complains  that  the  court  did 
not  instruct  the  Jury  that  they  should  bring 
in  a  verdict  of  not  guilty,  if  the  state  did 
not  prove  its  case.  The  court  did  not  say 
this  in  so  many  words,  but  from  the  charge 
as  a  whole  we  think  the  Jury  could  not  fail 
to  understand  tliat  they  must  acquit  if  the 
state  failed  to  prove  guilt  beyond  a  reason- 
able doubt. 

[2]  2.  It  is  urged  that  the  court  should 
have  instructed  the  jury  that  in  order  to 
accomplish  robbery  the  defendant  must  have 
inflicted  grievous  bodily  harm.  This  is  not 
the  statute,  nor  is  it  the  law.  \Robbery  may 
be  committed  by  one  armed  with  a  danger- 
ous weapon  thongh  no  bodily  harm  is  In  fact 
inflicted.    G.  S.  1913,  g§  8635,  8636. 

[3]  8.  The  court  charged  the  jury  as  fol- 
lows: 

"Robbery  in  the  first  degree  is  where  •  •  • 
money,  or  property,  or  thing  of  value,  is  taken 
from  the  person  of  another  by  means  of  force 
or  violence,  or  fear  of  immediate  injury  to  one's 
person.  It  is  first  degree  when  the  person  com- 
mitting the  offense  is  armed  with  a  dangerous 
weapon,  •  •  •  or  when  the  offender,  in  or- 
der to  accomplish  the  robbery,  inflicts  griovous 
bodily  harm  or  injury  upon  the  person  from 
whose  person  the  thing  is  taken." 

It  is  argued  that  this  definition  is  defec- 
tive, because  it  omits  the  word  "unlawful" 
as  an  element  of  the  taking;  whereas  the 
"unlawful  taking  of  personal  property"  is 
an  essential  element  of  the  crime  of  robbery 


as  defined  by  the  statute.  The  omission  of 
the  word  "unlawful"  was,  in  this  case,  un- 
important. The  evidence  relied  on  by  the 
state  was  to  the  effect'  that  Laine  was  bludg- 
eoned and  relieved  of  his  money  in  the 
nighttime.  If  the  jury  believed  this  evidence 
false  they  were  instructed  to  acquit.  If  the 
acts  charged  were  committed  at  all,  they 
could  not  have  been  other  than  unlawfuL 
There  was  accordingly  no  substantial  error 
in  the  charge. 

[4]  It  Is  said  the  court  should  have  charg- 
ed that  intent  to  steal  was  an  essential  ele- 
ment of  the  crime.  Criminal  intent  is  not 
necessarily  an  element  of  a  crime  defined  by 
statute.  State  v.  Qnackenbusb,  98  Minn.  516, 
108  N.  W.  95.1 ;  State  v.  Sharp,  121  Minn.  381, 
141  N.  W.  526;  State  v.  Damuth,  135  Minn. 
76,  160  N.  W.  196.  The  statute  does  not  in 
terms  make  int«it  a  necessary  element  in  the 
crime  of  robbery.  Whether  intent  Is  ever  an 
issue  on  a  trial  for  robbery  we  need  not  deter- 
mine. If  the  acts  charged  by  the  state  were 
committed,  there  could  be  no  issue  of  intent 
in  this  case.  Such  acts  necessarily  constitute 
robbery. 

It  is  urged  the  court  assumed  that  Laine's 
money  was  taken  from  him  and  that  if  an 
assault  was  committed  the  robbery  was  com- 
plete. We  have  examined  the  charge  with 
care  and  conclude  that  it  is  not  open  to  this 
objection. 

Affirmed. 


ALINK  V.  CHICAGO,  M.  &.  ST.  P.  RY.  CO. 

(No.  20041.) 

(Supreme  Conrt  of  Minnesota.    Nov.  1,  ldl8.) 

(Syllabut  by  the  Court.) 

JtrnoMKNT  ©=»199(3)  —  Jtjdoment  Notwith- 
STANDiNO  Verdict— Defect  in  Evidewck. 
Cniikshank  v.  Insurance  Co.,  76  Minn.  266, 
77  N.  W.  958,  to  the  effect  that,  where  it  ap- 
pears probable  that  plaintiff  has  a  good  cause 
of  action,  judgment  notwithstanding  the  verdict 
will  not  be  granted  for  a  defect  in  the  evidence 
which  may  be  supplied  on  another  trial,  fol- 
lowed and  applied. 

Appeal  from  District  0)urt,  Fillmore 
County;  S.  D.  Catherwood,  Judge. 

Action  by  Levi  Alink  against  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Ompany. 
On  defendant's  appeal  from  a  judgment 
for  plaintiff  in  Justice  court,  there  was  a 
verdict  for  plaintiff.  Motion  for  Judgment 
notwithstanding  the  verdict  was  denied,  and 
defendant  appeals.    Affirmed. 

Hopp  &  Larson,  of  Preston,  for  appellant. 
Gray  &  Thompson,  of  Preston,  for  respond- 
ent 

BROWN,  O.  J.  Action  to  justice  court  for 
damages  for  the  injury  to  certain  personal 
property  shipped  over  defendant's  road  by 
plaintiff,  which  Injury  the  complaint  alleg- 
ed was  caused  by  the  negligence  of  dtfend- 
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ant  Plaintiff  had  Judgment  In  the  Justioe 
court,  and  defendant  appealed  to  the  dis- 
trict court  upon  questions  of  law  and  fact 
A  verdict  was  returned  In  plaintiff's  favor 
in  that  court  for  $90.  Defendant  moved  for 
judgment  notwithstanding  the  verdict,  which 
was  denied. 

Defendant  con^ds  that  the  evidence 
wholly  falls  to  support  the  verdict  and  for 
that  reason  that  there  was  error  In  denying 
Its  motion  for  judgment,  entitling  defendant 
to  a  reversal.  We  do  not  concur  in  the  con- 
tentloa  that  there  must  be  a  reversaL  The 
evidence  makes  it  dear  that  the  pr<H)erty 
was  in  a  damaged  condition  at  destination, 
but  there  was  no  express  testimony  that  it 
was  in  good  condition  and  repair  at  the  Ume 
it  was  delivered  to  defendant  for  shipment. 
There  is,  however,  some  evidence  from  which 
the  inference  might  be  drawn  that  dampness 
of  the  car  in  which  the  property  was  ship- 
ped accounts  In  a  measure  for  the  damaged 
condition  at  destination;  and  if  there  had 
been  an  erpress  showing  of  good  condition 
when  delivered  for  shipment,  a  complete 
case  for  recovery  would  have  been  made  out. 
But  the  failure  to  show  that  particular  fact 
creates  a  deficiency  in  the  evidence  which 
no  doubt  could  be  supplied  on  another  trial, 
and  within  the  rule  applicable  to  a  situation 
of  that  kind  defendant  Is  not  entitled  to 
final  judgment.  The  evidence  tendered  on 
the  trial,  taken  as  a  whole,  indicates  that 
plaintiff  has  a  good  cause  of  action,  and,  as 
the  defect  therein  can  be  supplied,  the  case 
comes  within  Gruikshank  v.  Insurance  Co., 
75  Minn.  266,  77  N.  W.  958. 

The  judgment  must  therefore  be  affirmed. 


BaroDSBN  FRurr-co.  v.  horner. 

(No.  20978.) 
(Sopreme  C!ourt  of  Minnesota.    Nov.  1,  1918.) 

(Syllaiui  ly  the  Court.) 

1.  Tenttk  «»54  —  Change  —  AmoAVir  akd 
Devan  d— Sebvicb— FiLi  no  . 

To  effect  a  change  of  venue  under  Gen.  St 
1913,  {  7722,  defendant  must  make  a  record 
diowing  full  compliance  therewith.  It  is  not 
enough  that  the  aflSdavit  and  demand  b«  served 
upon  plaintiff's  attorneys,  but  the  same,  to- 
(etfaer  with  the  proof  of  service  thereof,  must  l>e 
ffl«d  with  the  clerk  of  the  court  in'  the  county 
wlieie  die  acttMi  was  begun,  within  the  time 
fixed  by  the  statute. 

2.  Venue  «=>44 — Change— Stipulations. 

A  gtipulation  entered  into  after  service  of 
demand  for  a  change  of  venue  heJd  sufficient  to 
justify  the  trial  court  in  striking  the  case  from 
tile  (»]endar  in  the  county  where  the  action 
wu  brought 

Appeal  from  District  Court,  St  Louis 
County;  H.  A.  Dancer,  Judge. 

Action  by  the  EJiudsen  Fimlt  Company 
agahist  M.  C.  Homer.  From  an  order  strik- 
ing the  cause  from  the  calendar,  plaintiff  ap- 
peals.   Order  afDrmed. 


Lathers  &  Hoag,  of  Dnluth,  for  appellant. 
Mlddaugb  &  Coger,  of  Duluth.  for  respond- 
eat 

QUINN,  3.  This  action  was  brought  in  St. 
Louis  county  in  December,  1917.  Defendant 
resided  in  Carlton  county.  On  December 
28tb,  defendant  served  an  affidavit  and  de- 
mand for  a  change  of  venue  to  Carlton  coun- 
ty, under  the  provisions  of  section  7722,  G. 
S.  1918.  This  demand  and  affidavit,  with 
proof  of  service  thereof  upon  plaintiffs  at- 
torney, was  not  filed  with  the  clerk  of  court 
of  St  Louis  county  until  February  7,  1918, 
or  more  than  30  days  after  the  service  there- 
of. On  January  12th  the  following  stipula- 
tion was  entered  into  by  counsel: 

"State  of  Minnesota,  County  of  Oarlton,  Dis* 
trict  Court,  Eleventh  Judicial  District  Knud- 
sen  Fruit  Company,  a  Corporation,  Plaintiff,  v. 
M.  C.  Homer,  Defendant.  It  is  stipulated  that 
the  time  for  answering  in  the  above-entitled  ac- 
tion be  extended  to  January  21,  1918.  It  is 
further  stipulated  that  at  the  option  of  tlie  plain- 
tiff the  aoove-entitled  action  shall  stand  for 
trial  at  the  first  term  of  the  district  court  here- 
after convening  in  Carlton  county,  and  notice 
of  trial  and  fiung  of  note  of  issue  is  waived. 
Date,  January  12,  1918.  Lathers  &  Hoag,  At- 
torneys for  Flaintlff.  Middaugh  &  Coger,  At- 
torneys for  Defendant" 

On  February  6th  counsel  for  plaintiff 
served  notice  of  trial  of  the  action  at  the 
next  regular  term  to  be  held  In  St.  Louis 
county.  The  cause  being  upon  the  calendar 
for  such  term,  defendant,  at  the  call  thereof 
on  the  first  day  of  the  term,  moved  the  court 
to  strike  the  same  from  the  calendar.  The 
court  80  directed,  and  plaintiff  appealed  from 
the  order. 

[1]  The  section  of  the  statute  In  question 
provides  that — 

"Such  demand  and  affidavit,  with  proof  of 
service  thereof  upon  the  plaintilTB  attorney, 
shall  be  filed  with  the  clerk,  in  the  county  where 
the  action  was  begun,  within  thirty  days  of  the 
date  of  its  service,  and  thereupon  the  place  of 
trial  shall  be  changed  to  the  county  where  the 
defendant  resides,  without  any  other  proceed- 
ings." 

To  effect  a  change  of  venue  under  the  pro- 
visions of  this  statute,  defendant  must  make 
a  record  showing  full  compliance  therewith. 
It  must  appear  from  the  affidavit  that  at 
the  time  of  the  commencement  of  the  action 
the  defendant  resided  In  a  county  other  than 
the  one  in  which  the  action  was  brought,  the 
demand  must  t>e  made  seasonably,  in  due 
form,  and  the  same  with  proof  of  service 
thereof  upon  plaintiff's  attorneys  must  be 
filed  with  the  clerk  in  the  county  where  the 
action  was  begun  within  30  days  of  the  day 
of  its  service. 

[2]  However,  we  are  of  the  opinion  that 
the  trial  court  was  right  In  striking  the 
cause  from  the  calendar,  under  the  record  in 
this  case.  The  demand  was  served  upon 
counsel  for  plaintiff  on  December  28th.  Fif- 
teen days  thereafter  the  above  stipulation 
was  signed.    The  venue  as  contained  in  the 
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stipulation  was  Oarlton  coanty,  and  the  ref- 
erence to  the  place  of  trial  therein  wajs  such 
as  to  Justify  the  trial  court  in  striking  the 
case  from  the  calendar. 
The  order  appealed  from  is  affirmed. 


DAGGETT  v.    ST.   PAUL  TROPICAL   DE- 
VELOPMENT CO.     (No.  20923.) 
(Supreme  Court  of  Minnesota.    Not.  1,  1918.) 

fSvllabus  Iv  the  Court.) 

1.  Evidence  <8=9389— Pabol  Evidence— Cob- 
pobahon  Rxcobds. 

A  party  dealing  with  a  corporation  is  not 
bound  by  the  record  of  the  transaction  subse- 
quently entered  in  the  corporate  books,  but 
may  show  what  actually  took  place  by  any 
aTailable  evidence.  The  same  rule  applies 
where  the  corporation  deals  with  a  member  of 
the  corporation  as  an  adverse  party. 

2.  COHPBOUIBE    AND    SETTLEHENT    «=323(3)— 

Action  on  CoMPBoiasB— Evidence. 
The  verdict  is  sustained  by  the  evidence. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  James  0.  Michael,  Judge. 

Action  by  Thomas  O.  Daggett  against  the 
St.  Paul  Tropical  Development  Company. 
Verdict  for  plalntlfC.  From  an  order  deny- 
ing motion  for  Judgment  notwithstanding  the 
verdict  or  for  new  trial,  defendant  ai^eals. 
Affirmed. 

Selover,  Schults  &  Selover,  of  Minneapolis, 
for  appellant  Harry  Weiss,  of  St  Paul,  for 
respondent. 

TAYLOR,  C.  Plaintiff  recovered  a  verdict 
for  the  sum  of  $1,600.00,  which  he  alleged 
defendant  had  agreed  to  pay  him  in  com- 
promise and  settlement  of  his  claim  against 
defendant  for  legal  services,  and  defendant 
appealed  from  an  order  denying  Its  motion 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial. 

Defendant  had  employed  plaintifF  and  U 
H.  Bentley  as  attorneys  to  conduct  certain 
litigation  In  its  behalf.  Both  were  stock- 
holders in  the  company  and  members  of  Its 
board  of  directors.  Trouble  arose  between 
plalntilf  and  Bentley  concerning  the  litiga- 
tion in  consequence  of  which  defendant  dis- 
charged them  both  and  employed  an  outside 
attorney.  Defendant  settled  with  Bentley 
and  paid  him  his  fees  in  plaintiff's  absence. 
A  dispute  arose  concerning  plaintlfTs  fees. 
Plaintiff  sued  upon  an  express  contract  to 
pay  him  $1,600.00  in  compromise  and  settle- 
ment of  the  disputed  claim.  He  contended 
at  the  trial  that  at  a  meeting  of  the  board 
of  directors  he  nad  made  a  proposition  to 
settle  his  claim  for  $1,600.00,  and  that  de- 
fendant through  its  board  of  directors  had 
accepted  this  proposition  and  bad  promised 
to  pay  him  that  amount  without  attaching 
any  condition  whatever;  but  that  after  the 
settlement  had  been  made  defendant  at  the 
Instance  of  B«itley,  sought  to  attach  a  condi- 
tion as  to  the  time  and  manner  of  payment 
to  which  i>lalntlff  had  refused  to  consent 


Defendant  contended  at  the  trial  tliat  plain- 
tiff had  made  a  proposition  to  settle  for 
$1,600.00,  that  defendant  had  accepted  this 
pn^Msition  upon  the  express  condition  that 
the  money  should  be  paid  at  a  designated 
future  time*  and  ibe  applied  in  a  designated 
manner,  that  plaintiff  refused  to  consent  to 
this  condition,  and  tbat^ln  consequence  of 
such  refusal  no  agreement  had  ever  been 
made.  The  sole  issue  at  the  trial  was  wheth- 
er defendant  had  made  an  unconditional 
promise  to  pay  the  11,600.00.  The  Jury  found 
tills  issue  in  favor  of  plaintiff,  and  the  ques- 
tion presented  Is  whether  this  finding  is  sus- 
tained by  the  evidence. 

[1]  The  minutes  of  the  meeting  of  the 
board  of  directors  as  subsequently  written 
out  In  the  records  of  the  company  by  tlie  sec- 
retary from  notes  made  at  the  meeting  sus- 
tains defendant's  contention  in  full,  and  de^ 
fendant  Insists  that  plaintiff  Is  bound  by  this 
record  i^nd  cannot  contradict  It  by  oral  testi- 
mony. Plaintiff  had  no  part  in  making  this 
record  and  never  assented  to  it  As  we  un- 
derstand the  law,  a  party  dealing  with  a 
corporation  is  not  bound  by  the  statement  of 
the  transaction  which  the  corporation  sub- 
sequently inserts  In  Its  records,  especially 
where  he  had  no  part  In  making  the  record 
and  has  never  assented  to  It  It  is  not  a 
record  which  imports  verity,  and  does  not 
preclude  the  adverse  party  from  contradict- 
ing it  and  showing  by  oral  or  other  available 
evidence  that  the  transaction  is  not  correctly 
set  forth  therein.  State  ex  rel.  v.  Guertln, 
106  Minn.  248,  119  N.  W.  43,  130  Am.  St  R^. 
610;  Northland  Produce  Co.  v.  Stephens,  118 
Minn.  23,  133  N.  W.  93.  Where  a  corporation 
deals  with  a  member  of  the  corporation  as 
an  adverse  party,  the  same  rule  obtains.  9 
Am.  &  Eng.  Enci  893;  Rudd  v.  Robinson,  126 
N.  Y.  113,  26  N.  B.  1046,  12.L.  R.  A.  473,  22 
Am.  St  R^.  816;  O.  &  O.  Ry.  Co.  v.  Deep- 
water  Ry.  Co.,  67  W.  Va.  641,  BO  S.  E.  890. 

[2]  Plaintiff  attended  the  meeting  of  the 
board  of  directors  at  which  the  matter  of  his 
fees  was  considered  and  testiSed  at  the 
trial  to  the  action  taken  upon  his  proposi- 
tion. In  addition  to  its  claim  that  this  testi- 
mony was  not  admissible  because  it  con- 
tradicted the  record  of  the  company,  defend- 
ant further  claims  that  even  it  admissible 
it  is  not  sufficient  to  sustain  the  finding  of 
the  Jury.  -In  his  direct  examination,  plain- 
tiff, after  stating  tliat  be  made  an  offer  to 
settle  for  $1,600.00,  testified: 

"The  board  then  voted  on  the  proposition  of 
paying  me  $1,600.00,  and  each  one  voted  in 
favor  of  that  resolution  and  they  then  agreed 
that  that  would  be  my  compensation  in  the 
matter." 

On  croB6-exa mlnation  he  was  asked: 
'T>o  you  say  to  us  now  that  they  passed  a 
resolution  and  voted  on  it  simply  and  directly 
to  the  subject  that  yon  were  to  get  $1,600.00 
without  any  condition  being  attached  to  it?" 

To  which  he  answered; 

"Yes,  air,  absolutely;  that  is  the  fact" 
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On  redirect  examination  plaintiff  teBtifled: 

"Before  the  matter  was  op  to  a  vote  it  was 
informally  discussed  and  everybody  agreed  that 
if  it  could  be  adjusted  on  that  basis  that  that 
was  the  way  It  would  be  done,  and  so  I  said, 
▼ery  weU,  if  they  would  pay  me  the  $1,600.00  I 
would  accept  it  and  step  oat  of  the  litigation. 
And  whether  or  not  a  formal  resolution  was 
then  made  as  to  the  company  paying  me  $1,- 
600.00  I  wouldn't  undertake  to  say,  but  after 
it  had  been  agreed  that  I  would  take  that  and 
the  company  would  pa^  it,  Mr.  Bentley  then 
brought  up  the  proposition  that  he  had  some 
litigation  pending  against  me  on  behalf  of  the 
corporation  and  that  he  thought  that  the  com- 
pany  ought  not  to  pay  tUa  money  that  tb«y  had 
agreed  to  pay  until  after  that  litigation  waa 
determined  one  way  or  the  other  and  then  he 
made  his  proposal." 

rhls  proposal  was  adopted  and  Is  the 
proposal  to  ■whicli  plaintiff  refused  to  con- 
sent. Defendant  argues  that  plaintiff's  state- 
ment on  redirect  examination  is  inconsistent 
with  his  former  testimony  and  modified  that 
testimony  to  sndi  an  extent  that  .the  Jury 
were  not  Justified  in  finding  that  the  proposi- 
tion of  settlement  had  been  accepted  before 
Bentley's  proposal  was  made.  Plaintiff  had 
teetlfled  emphatically  that  the  directors  bad 
Toted  upon  his  proposition  and  had  accepted 
it  unanimously  without  any  conditions.  In 
this  testimony  he  used  tbe  word  "resolution." 
In  ids  suheeQuent  testimony  he  stated  that 
he  would  not  undertake  to  say  that  there  was 
a  "formal  resolution."  It  is  apparent  from 
tbe  record  that  no  formal  written  resolution 
of  any  sort  was  presented  to  or  acted  upon 
at  tbe  meeting.  It  waa  within  tbe  province 
of  the  Jury  to  find  from  the  evidence  as  a 
whole  that  the  board  of  directors  bad  ac- 
cepted plalntitTs  proposition  by  a  vote  to 
tbat  effect  but  had  n6t  put  tbelT  action  into 
the  form  of  a  formal  resolution,  and  we  find 
no  sufficient  ground  for  setting  aside  tb^r 
verdict 

Order  affirmed. 


ZnSABTH  et  al.   v.   DONALDSON   et  aL 

(No.  21099.) 
(Suprane  CSoort  of  Minnesota.    Nov.  8,  IfilS.) 

fSyOabu*  by  ik*  Court.) 

1.  PRDTCIFAI.    AND    AOCHT   4E3>103f7)— POWXB 
OF    ATTOBNET— AlITBOBXTZ— KnOWLEDGX    OV 

Bestuctiors. 

A  ^tieral  power  of  attorney  to  sell  lands, 
containing  no  restrictions  aa  to  price  or  terms, 
mav  nevertheleaa  be  limited  and  restricted  by 
onu  inatmctions ;  and  such  instructions  are 
binding  upon  the  agent  and  any  person  who 
with  knowledge  of  the  same  becomes  a  pur- 
chaser through  tiie  agent. 
Z  PxiHciPAi,  Ai»D  Agent  «=>30— Powib  of 
Attobnit— Bevocation— Effbct. 

A  formal  revocation  of  such  a  power  of  at- 
torney by  the  donors  thereof  would  not  nullify 
or  effect  a  contract  previously  entered  into  un- 
der th*  power. 
8.  CanOBU-ATIDll  or  iNaXBTniKNTB  tssSTC^)— 

Complaint— PowKB  or  Aitobnkt— Viola- 
tion or  iNSTBircTioNS. 
The  complaint  is  htM  to  state  a  cause  of 
action  for  the  canc^ation  of  an  executory  con- 


tract to  sell  real  estate,  entered  into  by  the 
vendee  with  knoVledge  that  the  one  who  ex- 
ecuted the  same,  under  a  power  of  attorney  from 
the  vendors,  was  violating  his  instruction  as  to 
price  and  terms. 

4.  Vendor  and  Pubchasxb  ®=>38— Fbaxtd  of 
PuBCHASEE— Power  of  Attobnet. 
The  vendee,  accepting  such  a  contract  know- 
ing that  the  agent,  who  executed  it  under  a 
power  of  attorney,  violated  the  instructions  of 
the  vendors  as  to  price  or  terms,  to  the  latter's 
loss  and  the  vendee's  gain,  is  equally  guilty  with 
tbe  agent  of  legal  fraud. 

Appeal  from  District  Court,  McLeod  C!oun- 
ty;  Richard  T.  Daly,  Judge. 

Suit  by  Delia  Zlebarth  and  others  against 
O.  R.  Donaldson  and  others.  From  an  order 
sustaining  demurrer  to  tbe  complaint,  plain- 
tUEs  appeal.    Reversed. 

G.  J.  Cahaley  and  G.  P.  Klelnman,  both  of 
Minneapolis,  for  appellants.  M.  O.  TUft,  of 
Minneapolis,  for  respondents. 


HOLT,  J.  The  plaintiffs  and  the  defend- 
ant Philip  Plalsance,  Jr.,  are  tbe  heirs  of 
Philip  Plalsance,  Sr.,  whose  estate  Is  under 
administration;  the  defendant  Donaldson 
being  the  administrator.  Tbe  complaint  so 
alleges,  and  also  tbat  among  the  several 
tracts  of  land  belonging  to  the  decedent  was 
a  farm  of  320  acres  In  McLeod  county  upon 
which  tbe  defendant  Plalsance,  Jr.,  was  a 
tenant;  tbat  to  facilitate  the  consummation 
of  sales  of  tbe  real  estate  mentioned  plaintiffs 
and  tbe  defendant  Plalsance,  Jr.,  executed 
a  power  of  attorney  to  defendant  Donaldson, 
Individually  and  not  as  administrator,  "to 
grant,  bargain,  sell,  exchange,  lease,  transfer, 
and  convey,  and  malce  any  other  disposition 
of  all  of  said  property,  or  of  any  portion 
thereof,  •  •  •  deliver  any  agreement, 
deed,  conveyance  or  other  writing,"  etc.;  tbat 
said  power  of  attorney  was  executed  and 
delivered  to  Donaldson  "upcm  the  distinct 
understanding  and  agreement,  bad  with 
plaintiffs,  tbat  in  tbe  event  of  a  sale  of  any 
of  tbe  reel  estate  belonging  to  said  decedent 
[Plalsance,  Sr.].  the  same  was  to  be  at  a 
price  and  upon  terms  agreeable  to  plaintiffs 
and  the  other  beirs  and  next  of  kin  of  said 
decedent" ;  tbat,  without  Informing  plaintiffs 
of  the  price,  said  Donaldson,  acting  under 
said  power,  by  a  written  contract  sold  and 
agreed  to  convey  by  deed  of  warranty  to  tbe 
defendant  Philip  Plalsance,  Jr..  plaintiffs'  in- 
terest, being  an  undivided  'i/jo  in  the  320- 
acre  farm  above  mentioned  for  the  price  of 
*19,U9.20,  $4,806.90  of  which  was  paid  In 
cash  and  tbe  balance  to  be  paid  when  the 
estate  was  probated;  tbat  said  farm  was 
then  worth  not  less  than  $35,000.  It  Is  also 
charged  tbat  the  defendants  conspired  to 
obtain  tbe  property  from  plaintiffs  aurrep- 
tltioosly  and  for  an  inadequate  considera- 
tion; and  plaintiffs  ask  tbat  tbe  contract 
made  by  Donaldson  under  the  said  power  be 
declared  null  and  void,  and  for  sncb  other 
relief  as  may  be  appropriate.    The  appeal  is 
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from  the  order  sustaining;  the  demurrer  to 
the  complaint.  ' 

The  c»urt  below  was  of  the  opinion  that 
plaintiffs  had  a  complete  remedy  In  their 
own  hands  by  simply  revoUng  the  power  of 
attorney.  It  la  true  that  a  revocation  will 
deprive  Donaldson  of  the  power  to  execute 
the  conveyance  contemplated  by  the  contract. 
But  the  power  of  attorney  Is  of  record,  and 
the  contract,  executed  In  recordable  form, 
purports  to  bind  plaintiffs,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  con- 
vey the  farm  in  question  to  defendant  Plals- 
ance,  Jr.,  his  heirs  and  assigns.  On  the  face 
of  the  Instruments  an  Interest  in  the  land 
passed  to  the  vendee  when  the  contract  was 
delivered.  A  formal  revocation  of  the  power 
by  the  donors  will  not  restore  that  Interest, 
nor  In  any  manner  affect  the  contract  That 
can  only  be  done  by  the  mutual  agreement 
of  the  parties  or  by  a  decree  of  court  If, 
as  the  complaint  alleges,  the  power  of  at- 
torney was  given  the  defendant  Donaldson, 
with  the  InstrucQon  and  understanding  that 
he  was  not  to  make  any  sale 'or  disposition  of 
the  real  estate  owned  by  the  donors,  as  heirs 
of  decedent,  except  at  such  price  and  on  such 
terms  as  plaintiffs  should  approve,  and 
Donaldson,  to  the  knowledge  of  Plalsance, 
Jr.,  the  vendee,  disobeyed  or  disregarded  the 
Instruction,  no  reason  occurs  to  us  why  plain- 
tiffs should  not  be  entitled  to  equitable  relief 
canceling  the  contract.  It  Is  true  that, 
should  the  vendee  bring  an  action  for  specific 
performance  of  this  executory  contract,  the 
vendors  could  make  out  a  good  defense  by 
showing  the  same  facts  they  now  allege.  But 
It  may  also  l>e  true  that.  If  these  plaintiffs  do 
'  not  have  an  early  opportunity  to  establish 
the  facts  on  which  they  rely,  the  evidence 
they  now  possess  may  fade  away,  and  a  de- 
lay, after  knowledge  of  the  existence  of  the 
contract,  to  attack  its  validity  in  court 
might  be  held  a  ratification  of  the  agent's 
doings,  even  though  contrary  to  known  In- 
structions. 

[1]  We  think  the  complaint  alleges  with 
sufficient  directness  that  defendant  Plals- 
ance, Jr.,  knew  of  the  Instructions  In  regard 
to  an  approval  of  price  and  terms  by  the 
donors  of  the  power,  and  that  In  making 
the  contract  of  sale  these  Instructions  were 
disregarded  and  evaded  by  Donaldson  to  the 
knowledge  of  the  vendee  in  the  contract,  and 
hence  he  must  be  held  concluded  thereby, 
even  though  the  power  of  attorney  be  silent 
on  the  subject.  A  principal  may  confer  gener- 
al and  broad  powers  on  his  agent  by  a  power 
of  attorney,  and  at  the  same  time  Impose, 
by  oral  Instructions,  conditions  or  limitations 
upon  the  exercise  of  such  power.  The  agent, 
and  every  one  who  deals  with  the  agent  with 
the  knowledge  of  these  conditions  or  limlta- 
tl<»is,  is  bound  thereby.    2  Corp.  Jar.  669. 

[2-4]  An  agent's  violation  Of  express  In- 
structions, to  his  principal's  loss  and  to  the 
gain  of  the  other  party  to  the  transaction,  the 
latter  at  the  time  having  knowledge  of  the 


Instructions,  is  undoubtedly  a  legal  fraud 
upon  the  principal,  and  we  cannot  follow  ap- 
pellants when  they  say  that  the  Issues  of 
fraud,  conspiracy,  and  bad  faith  are  Im- 
material. Nor  do  we  understand  their  posi- 
tion when  stating  that  they  present  squarely 
the  legal  proposition  that  the  revocation  of 
the  power  nullified  the  executory  contract: 
for,  if  such  be  the  case,  the  trial  court  was 
right.  They  need  no  assistance  from  the 
courts ;  they  simply  need  to  execute  and  re- 
cord a  revocation.  But,  as  above  shown,  that 
does  not  undo  the  contract,  nor  reinvest 
plaintiffs  with  what  that  contract  purports  to 
have  transferred.  To  be  sure  the  complaint 
contains  many  unnecessary  and  irrelevant 
allegations,  but  with  all  that  the  esselitial 
facts  for  granting  the  relief  asked  are  stated, 
to  wit,  that  in  executing  the  contract  plain- 
tiff's agent  violated  his  instructions,  and  that 
the  vendee,  when  he  entered  into  the  contract, 
knew  what  these  instructions  were,  and  that 
they  were  being  violated  to  the  vendors'  loss 
and  the  vendee's  gain. 
Order  reversed. 


KEIVER  et  al.  v.  KOOCHICHING  COXJNTt 
et  al.    (No.  2096S.) 

(Supreme  Court  of  Minnesota.    Nov.  8,  191S.) 
(Syllattt*  hy  the  Court.) 

1.  DiSTBICT  ANO  PBOSECUTINO  ATTOBNETS  «=» 

3(1)— Emplotment  of  Attobnet— Authobi- 

TY  OF  County  Ooumibsioneb. 
Section  970.  0«n.  St.  1913,  does  not  author- 
JM  the  board  of  coanty  commissioners  to  super- 
sede the  regular  county  attorney  by  the  em- 
ployment of  another  attorney  to  make  such  in- 
vestigation and  institute  such  actions  on  lie- 
half  of  the  county  as  he  may  deem  fit  Such  em- 
ployment may  only  be  authorized  in  specific 
matters,  where  it  appears  to  the  Imard  that  the 
regular  county  attorney  cannot  for  some  good 
reason,  represent  the  county. 

2.  Counties  «=»  196(7)— Taxpayeb'b  Action— 
BuBDBN  of  Proof. 

The  burden  was  upon  plaintiffs  to  prove  that 
no  oocasion  existed  for  employing  another  at- 
torney in  the  specific  actions  whidi  the  findings 
show  that  this  attorney  was  employed  to  bring, 
OF  else,  if  work  bad  beien  under  an  invalid,  rov- 
ing employment  to  so  identify  that  work  that 
the  injunctive  relief  could  be  applied  thereto. 
This  burden  plaintiffs  failed  to  sustain. 

3.  Counties  «=ol96(7)  —  Glaiu  Aoainst 
CouNTT- Available  Rebouboks. 

The  evidence  is  insufficient  to  sustain  the 
claim  that  funds  were  lacking  for  the  payment 
of  the  services  still  unpaid. 

4.  Counties  «=»196(3)— Taxpayer's  Remedt 
—Injunction. 

The  board  of  county  commissioners  ought  not 
to  be  enjoined  from  considering  the  claim  of  one 
not  a  party  to  the  injunction  suit,  unless  it  is 
very  clear  that  no  siKh  claim  can  exist,  for  the 
taxpayer  interested  has  an  adequate  remedy  by 
appeal  from  the  allowance  of  the  claim  by  the 
county  board. 

Appeal  from  District  Oonrt,  Koo<diicfalng 
(3ounty ;   B.  F.  Wright,  Judge. 

Suit  by  William  Kelver  and  others  against 
the    County    of    Koodiilchlng    and    others. 


BFor  otbar  omm  sc*  Mm*  topts  and  KBY-NVUBBR  to  all  K«r-Nuiiibar«4  Dlg««U  and  InMxw 
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From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.  Affirmed. 

F.  J.  McPartlin,  of  International  Falls,  for 
appellants.  N.  B.  Arnold,  of  Duluth,  for  re- 
spondents. 

HOLT,  J.  As  taxpayers  of  Koochiching 
county,  plaintiffs  brought  this  action  against 
the  county  named,  its  board  of  county  com- 
mteioners  and  the  several  members  thereof, 
and  the  county  auditor  and  treasurer,  to  re- 
.strain  and  oijoin  the  allowance  of  any  claim 
or  the  payment  of  any  money  to  N.  B.  Arnold 
for  alleged  services  rendered  as  spe<lal  at- 
tomey  for  the  county  In  the  investigation  of 
supposed  irregularities  of  county  officials  and 
In  conducting  litigation  arising  out  of  the 
conditions  found.  The  answer,  in  addition  to 
a  general  denial,  attempted  to  Justify  the  em- 
ployment and  alleged  other  matters  not  of 
any  Importance  to  a  decision  herein.  The 
appeal  is  from  the  Judgment  of  dismissal 
entered  upon  the  findings. 

The  main  contentions  of  appellants  are 
that  the  county  board  was  without  authority 
to  bind  the  county  for  the  services  rendered 
by  Mr.  Arnold,  and  those  working  under 
hhn,  and  that  there  were  no  funds  available 
at  the  time  of  the  employment  from  which 
tbe  promised  compensation  could'  be  paid. 

The  record  discloses  that  suspicion  had 
arisen  that  the  business  of  Koochiching  coun- 
ty was  not  honestly  conducted ;  and,  upon  a 
petition  for  the  removal  of  certain  county 
officials,  .the  Governor,  in  the  fall  of  1916, 
appointed  a  special  commissioner  to  take  tes- 
timony and  report.  It  was  found  that  there 
had  been  official  malfeasance  and  misappro- 
priation of  public  moneys.  The  Governor  re- 
moved the  county  auditor  and  suspended 
three  of  the  county  commissioners.  On  Sep- 
tember 16,  1&16,  Mr.  Arnold  was  appointed 
as  a  special  attorney  by  the  board,  as  then 
constituted,  to  represent  the  county  In  the 
removal  proceedings  "and  take  such  steps 
as  he  deems  advisable  in  the  premises  to  pro- 
tect and  further  the  Interests  of  said  county," 
and  "to  appear  for  and  on  l>ehalf  of  said 
county  In  any  action  or  proceedings  of  a 
HvU  nature,  and  to  commence  and  prosecute 
such  actions  or  proceedings  as  he  deems  ad- 
visable to  protect  the  interest  of  said  county, 
and  to  recover  for  said  county  any  property, 
money,  or  things  of  value  wrongfully  taken 
and  converted  or  appropriated  by  any  officer 
or  employ^  of  said  county  or  any  other  per- 
son." The  board  also  undertook  to  authorise 
tbe  employmfflit  of  a  large  force  of  assistants 
and  experts  to  work  under  the  direction  of 
Mr.  Arnold.  Bills  for  services  rendered  un- 
der these  employments  up  to  January  1, 
1917,  were  presented  and  allowed  by  the 
county  board;  appeals  were  taken  by  tax- 
payers to  tbe  district  court;  the  appeals 
^re  tried  in  one  action ;  Judgment  was  ren- 
dered in  favor  of  the  claimants,  and  the 
Indgment  paid.  The  fair  inference  is  that 
all  claims  for  services  in  investigating  the 


situation  and  in  appearing  in  tbe  removal 
hearing  before  the  Governor  have  been  paid, 
and  that  the  claims  remaining  unpaid  grow 
out  of  work  performed  in  actions  instituted 
or  defended  by  Mr.  Arnold  in  behalf  of  the 
county.  Some  dvil  and  criminal  cases  eon- 
ducted  by  Mr.  Arnold  have  been  disposed 
of,  resaltlng  In  the  payment  of  915,000  into 
the  county  treasury,  and  the  mtry  of  Judg- 
ments in  favor  of  the  county  for  approxi- 
mately $65,000;  but  whetlier  these  Judg- 
ments are  collectable  does  not  appear.  Many 
cases  are  apparently  pending. 

[1]  The  authority  of  the  board  of  county 
commissioners  to  employ  an  attorney,  in 
place  of  or  to  assist  the  duly  elected  county 
attorney  is  contained  in  section  970,  GeiK 
St.  1913,  which  reads: 

"When  there  is  no  county  attorney,  the  coun- 
ty board  may  employ  any  competent  attorney 
to  perform  such  legal  services  for  the  county 
as  may  be  necessary.  Such  board  may  also  em- 
ploy an  attorney  other  than  the  county  attor- 
ney either  to  assist  hiro,  or  to  appear  for  the 
county  or  any  officer  thereof,  in  any  action  to 
which  such  county  or  officer  in  his  official  capac- 
ity is  a  party,  or  to  advise  the  board  or  its  mem- 
bers in  relation  thereto,  or  in  relation  to  any 
other  matter  affecting  the  interests  of  the  coun- 
ty, and  may  pay  such  attorney  out  of  the  funds 
of  the  county." 

The  employment  of  Mr.  Arnold  was  orig- 
inally under  the  resolution  of  September 
16th,  from  which  quotations  have  been  made. 
Another  lengthy  resoluticm  adopted  Novem- 
ber 8,  1916,  purports  to  ratify  the  employ- 
ment and  what  had  been  done  by  Mr.  Ar- 
nold thereunder,  including  the  appearance 
before  the  special  commissioner  appointed  by 
the  Governor,  and  further  employed  him  "to 
give  advice  in  matters  coming  befoi-e  the 
board  growing  out  of  the  Investlgatlou,  and 
out  of  dvll  suits  commenced  and  to  be  com- 
menced, and  in  all  other  matters  coming  be- 
fore the  board  concerning  which  they  re- 
quire advice." 

We  quite  agree  with  appellants  that  sec- 
tion 970  is  not  to  be  construed  as  authoriz- 
ing the  county  board  to  eliminate  the  duly 
elected  county  attorney  by  employing  anoth- 
er attorney  to  do  his  work.  Tbe  statute  Is 
designed  to  meet  special  cases  or  extraordi- 
nary occurrences,  when  the  county  attorney 
Is  unable,  because  of  absence,  illness,  person- 
al interests,  or  the  legal  difficulties  involved 
to  render  that  effective  service  which  the 
interests  of  the  county  or  tbe  public  demand. 
It  is  within  the  Judgment  and  discretion  of 
the  county  board  to  determine  when  the  oc- 
casion for  such  em'ployment  arises.  But 
there  must  appear  to  the  board  some  sul>- 
stantial  reason  why,  in  attending  to  crimi- 
nal prosecutions  and  the  legal  work  of  the 
county,  the  regular  county  attorney  should 
be  wholly  passed  by  or  relieved  of  the  du- 
ties imposed  upon  him  by  law,  and  addition- 
al heavy  burdens  placed  upon  the  taxpayers 
by  the  employment  of  other  attorneys.  This 
consideration  requires  the  board  to  have  in 
mind  some  specific  item  of  legal  service  to 
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which  the  etnifloyinent  Is  limited.  The  trend 
of  our  dedslons,  involving  section  970,  sup- 
ports the  views  above  expressed.  True  v. 
Board  of  County  C!oni.  of  Crow  Wing  Coun- 
ty, 83  Minn.  293,  86  N.  W.  102;  Board  of 
County  Com.  v.  Clapp,  83  Minn.  512,  86  N. 
W.  775 ;  Peterson  v.  County  of  Koochiching, 
133  Minn.  343,  158  N.  W.  605.  We  think  it 
is  clear  that  this  statute  does  not  authorize 
the  employment  of  a  special  county  attorney 
with  such  a  roving  commission  to  generally 
advise  the  board  and  to  institute  and  defend 
actions  as  he  may  deem  fit  aa  is  found  in  the 
quoted  portions  from  the  resolutions  of  the 
board  of  September  16  and  November  8, 1916. 
But  this  conclusion  does  not  determine  the 
am)eal. 

[2]  The  court  found: 

"That  from  time  to  time  since  the  1st  day 
of  Jannary,  1917,  to  the  time  of  the  trial  of  this 
action,  the  duly  constituted  county  board  of  said 
county,  by  resolution  duly  passed,  employed  the 
eaid  N.  B.  Arnold  as  the  attorney  for  the  said 
county,  and  authorized  him  to  appear  for  the 
said  county  and  the  said  county  board  in  cer- 
tain actions  at  law  brought  by  divers  persons 
against  the  said  county,  to  prepare  the  neces- 
sary pleadings  in  said  actions,  look  up  evidence 
therein,  and  iprepare  the  same  for  trial,  and 
conduct  the  trial  of  said  actions,  and  talse  such 
steps  therein  as  might  be  necessary  to  protect 
the  interests  of  the  said  county,  and  from  time 
to  time  the  said  county  board  adopted  other  reso- 
lutions, wherein  and  whereby  they  employed  and 
authorized  the  sold  N.  B.  Arnold,  as  special  at- 
torney for  said  county  and  county  board,  to 
institute  other  actions  at  law  in  the  name  of  and 
in  behalf  of  said  county  against  divers  persons, 
copartnerships,  and  corporations,  to  recover 
moneys  claimed  to  have  been  illegally  taken  from 
the  county,  and  other  moneys  claimed  to  have 
been  illegally  retained  from  said  county,  and 
to  prevent  the  alleged  wrongful  and  illegal  pay- 
ment of  certain  county  warrants  that  had  there- 
tofore been  issued  to  divers  persons  by  the 
county  auditor  of  said  county." 

This  finding  is  not  assigned  as  error,  nor 
is  any  other  finding  of  fact,  except  this: 

"The  trial  court  erred  in  denying  plaintiff's 
motion  to  amend  the  findings  of  fact  and  con- 
clusions of  law  as  proposed  by  plaintiffs  and 
not  covered  by  the  court's  findings  as  follows." 

What  follows  are  paragraphs  11  to  23  of 
the  proposed  findings.  It  is  patent  that  this 
assignment  does  not  directly  assail  the  find- 
ing of  the  court  above  quoted;  and  Indeed 
the  thirteenth  and  sixteenth  paragraphs  of 
the  proposed  findings  confirm  it,  tn  stating 
that  the  county  board  have  ever  since  the 
1st  day  of  January,  1017,  "ratified  and  con- 
firmed the  employment  of  said  Arnold  In  all 


things,"  and  "that  the  said  N.  B.  Arnold  has 
commenced  several  actions  without  the  con- 
sent of  the  county  board  and  later  secured 
their  approval  of  the  same."  It  is  therefore 
quite  clear  that  Mr.  Arnold  was  employed 
to  prosecute  certain  specific  actions;  and, 
in  order  to  enjoin  the  allowance  of  payment 
of  the  agreed  compensation  for  the  services 
therein  rendered.  It  was  incumbent  on  the 
plaintiffs  to  show  that  no  proper  occasion 
existed  for  the  employment;  and  as  to  serv- 
ices rendered  under  the  roving  or  nnlimited 
employment,  if  any  have  been  rendered  that 
have  not  been  specifically  ratified  or  paid 
for.  It  was  also  for  plaintiffs  to  so  point 
them  out  by  proof  that  the  injunctive  relief 
asked  could  be  applied  to  those  services.  In 
both  these  matters  the  evidence  adduced  by 
plaintiffs  falls  far  short  of  sustaining  find- 
ings in  their  favor. 

[3]  In  reject  to  the  contention  that  the 
employment  of  Mr.  Arnold  could  not  law- 
fully be  made  because  funds  were  lacking, 
little  need  be  said.  As  we  read  the  record, 
the  services  rendered  in  1916  were  audited 
and  paid  for  before  this  action  was  started; 
and  neither  the  evidence  nor  the  findings 
show  that  funds  were  not  avaUable  in  1917 
with  which  to  pay  the  legitimate  expenses 
connected  with  the  employment  of  Mr.  Ar- 
nold In  any  specific  pending  case  or  matter. 
Furthermore,  In-  view  of  the  decision  in 
Board  of  County  Com.  t.  Clapp,  supra,  it 
cannot  be  said  that  the  only  available  re- 
source for  the  payment  of  a  special  attorney 
employed  by  the  board  is  the  "funds  of  the 
coimty." 

[♦]  Although  it  cannot  be  held  a  fatal  ob- 
jection to  the  maintenance  of  this  action 
that  Mr.  Arnold  Is  not  made  a  party  thereto, 
yet  It  would  seem  to  be  but  Just  and  right 
that  a  court  of  equity  should  not  forbid  the 
board  to  consider  his  claims,  unless  It  is 
beyond  controversy  that  no  lawful  claim  can 
be  asserted  by  him  for  the  services  rendered. 
The  plaintiffs,  as  well  as  other  taxpayers, 
have  an  effective  remedy  against  wrongs  or 
illegalities  inhering  in  the  alleged  employ- 
ment of  Mr.  Arnold  and  his  assistants  by 
appeals  from  the  board  of  county  commis- 
sioners, if  that  body  should  allow  Improper 
claims. 

We  readi  the  same  conclusion  arrived  at 
by  the  learned  trial  court. 

The  Judgment  is  affirmed. 
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AMERICAN  SBCURmr  CO.  v.  BARKER  00. 
(No.  20079.) 

(Supreme  Court  of  Nebraska.    Nov.  1,  1918.) 

(Syttahiu  iy  Editorial  Staff.) 
Joint  Aovkntdbbs  «e94(1)— Pbotiis— Ihteb- 

EST. 

Under  contract  that  defendant  ahonW  fur- 
nish capital  and  {dalntiff  specified  serviceB,  in 
consideration  of  contemplated  profits,  and 
whereby  plaintiff  guaranteed  that  defendant's 
profits  would  amount  to  10  per  cent,  on  amount 
invested,  and  that  otherwise  defendant  might 
recover  deficiency,  the  interest  due  defendant 
was  to  be  paid  out  of  bis  share  of  profits,  if 
suffident,  deducting  rents  received  by  defend- 
ant. 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   Day,  Judge. 

On  motion  for  r^earing.    Motion  denied. 

For  former  opinion,  see  167  N.  W.  780. 

James  H.  Adams  and  Byron  O.  Bnrbank, 
both  of  Omaha,  for  appellant  W.  J.  Con- 
nell,  of  Omaha,  for  appellee. 

SEDGWICK,  J.  Upon  considering  the  mo- 
tion for  rehearing  in  this  case,  we  find  that 
we  were  in  error  in  saying  in  our  former 
opinion  aer  N.  W.  780): 

"By  considering  the  10  per  cent  allowed  to 
defendant  as  'profits,'  and  not  as  compensation 
for  the  nae  of  its  capital,  tbe  plaintiff  derives 
the  argument  that  profits,  should  be  divided 
equally,  and  the  express  agreement  that  10  per 
cent,  is  guaranteed  to  defendant  means  only 
that  its  share  of  the  profits  must  amonnt  to  at 
least  10  per  cent  on  its  inveatment  and  that 
otherwise  the  profits  must  be  divided  equally. 
We  do  not  so  construe  the  contract" 

There  is  no  doubt  that: 

"In  determining  tbe  amount  of  interest  due 
the  defendant  for  the  moneys  advanced  by  it 
for  paying  for  the  ground  and  improvements 
thereon,  *  *  *  the  rule  of  partial  payments 
should  be  applied,  which  is  that  whenever  the 
net  amount  of  rents  received  shall  equal  or 
exceed  the  interest  then  due,  then  the  net 
amount  of  rents  shall  be  deducted  from  tbe 
amoimt  of  the  principal  and  interest  then  due." 

But. the  plaintiff  is  right  in  contending  that 
the  interest  due  the  defendant  is,  under  this 
contract,  to  be  paid  out  of  the  defendant's 
sliare  of  the  profits  if  the  profits  are  suffi- 
cient for  tliat  purpose ;  that  is,  the  contract 
was  that  the  defendant  should  furnish  the 
capital,  and  the- plaintiff  should  perform  cer- 
tain services  specified,  in  consideration  for 
the  profits  that  each  of  them  contemplated 
would  ensue,  with  the  further  guaranty  on 
the  part  of  the  plaintiff  that  the  proQts  in  the 
deal  would  be  sufficient  so  that  the  defend- 
ant's share  thereof  would  amount  to  10  per 
cent,  on  the  net  amount  invested  by  it,  and 
if  the  defendant's  share  of  the  profits  were 
not  snilcient  to  r^wy  the  money  invested  by 
the  defendant,  with  10  per  cent  Interest 
thereon,  the  defendant  might  recover  the  de- 
ficiency from  the  plaintiff.  The  rents  receiv- 
ed by  defendant  would  be  acconnted  for  as 
partial  payments  of  the  money  advanced. 


The  Judgment  of  the  district  court  is  there- 
fore further  modified  accordingly.  The  mo- 
tion for  rehearing  is  overruled. 

LBTTON,  J.,  not  sitting. 


ROPSR  ▼,  PRIOR.    (No.  20160.) 
(Sopreme  Oourt  of  Nebraska.    Nov.  1,  1918.) 

(Byllalua  iy  the  Court.) 

Injtikction  iS=»61(2)— Vioi^tioh  of  Oos- 
TBACT— Nominal  Damaoes. 
An  attorney  entered  into  a  contract  of  em- 
ployment with  a  brother  attomejr,  whereby  he 
agreed  to  refrain  from  the  practice  of  his  pro- 
fession within  a  specified  county,  for  a  definite 
term  of  years,  from  the  termination  of  such  em- 
ployment. The  validity  of  tlie  contract  and 
the  reasonabl^ess  of  its  restrictive  terms  being 
unquestioned,  heU,  the  plaintiff  is  entitled  to 
an  injunction  to  prevent  its  violatiott,  even  if 
only  n(»ninal  damages  can  be  proved. 

Appeal  from  District  Court,  Butler  Coun- 
ty ;  Thomas,  Judge. 

Action  for  injunction  by  R.  C.  Roper 
against  Leo  E.  Pryor.  Judgment  for  plain- 
tiff, awarding  a  permanent  injunction,  and 
defendant  appeals.    Affirmed. 

Hastings  &  Coufal,  of  David  City,  for  ap- 
pellant R.  O.  Rop6r,  of  DaTl4  City,  for 
appellee. 

MORRISSET,  O.  J.  In  October,  1914, 
plaintiff  was  ^iga'ged  in  the  law  practice  in 
Butler  county.  D^oidant  had  Just  com- 
pleted a  course  in  a  law  college  and  been 
admitted  to  the  bar.  Plaintifl  employed  de- 
foidont  at  a  salary  not  in  excess  of  that 
paid  to  an  ordinary  clerk.  Their  contract 
was  reduced  to  writing,  and,  by  its  terms, 
defendant  agreed,  "in  consideration  of  this 
employment  contract  and  the  salary  herein 
agreed  upon,"  that,  upon  the  termination 
of  tbe  contract,  he  would  not  for  a  term  of 
10  years  from  such  termination,  enter  into, 
or  engage  in,  the  practice  of  his  profession 
in  Butler  county. 

Defendant  remained  with  plaintiff  until 
August,  1916.  Shortly  thereafter,  he  opened 
an  office  in  David  City,  the  county  seat  of 
Butler  county.  In  November,  following;, 
plaintiff  brought  this  action,  based  upon  the 
contract  mentioned,  to  restrain  defendant 
from  following  his  profession  in  Butler 
county.  A  permanent  injtmction  was  grant- 
ed, and  defendant  appeals. 

Actions  of  this  kind  are  not  uncommon 
in  some  lines  of  business,  but  after  a  dlli- 
goit  search,  the  writer  finds  no  case  where,, 
under  circumstances  audi  as  disclosed  by 
this  record,  an  established  lawyer  has  sou^t 
in  a  court  of  equity,  to  withhold  from  a 
brother  practitioner,  who  has  served  as  his 
clerk  and  assistant  the  opportunity  of  en- 
gaging in  his  profession.  However,  we  are^ 
not  asked  to  pass  upon  the  validity  of  the 
contract   or  the  reasonableness  of  its   re- 
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etrlcUve  terms.  The  point  presented  by  de- 
fendant Is  that  the  breach  In  this  case  Is  a 
mere  technical  one,  for  which  plaintiff  should 
be  left  to  his  remedy  at  law.  While  the  cir- 
cumstances in  this  case  are  unusual,  In  that 
defendant  did  not  hare  an  opportunity  to 
come  in  close  contact  with  the  clients  of 
plaintiff,  and  that,  up  to  the  time  of  suit, 
none  of  sudh  clients  had  gone  over,  or 
threatened  to  go  over,  to  defendant,  yet  It 
seems  that  the  extent  of  the  damage  Is  not 
a  subject  of  Inquiry.  14  R.  C.  L.  §  94,  p. 
394.  ^e  fact  that  there  was  a  continuous 
breach,  and  that  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  was  sufD- 
cient  for  the  assumption  of  jurisdiction  and 
the  granting  of  relief.  Brown  r.  Kling,  KM. 
Cal.  295,  35  Pac.  905.  See,  also,  Freuden- 
thal  V.  Espey,  45  Colo.  488,  102  Pac  280, 
26  li.  R.  A.  (N.  S.)  961,  and  note  In  15  Ann. 
Cas.  696  (Simms  v.  Burnette,  55  Fla.  702,  46 
South.  90,  16  I*  R.  A.  [N.  S.]  389,  127  Am. 
St  Rep.  201). 

It  follows  that  the  decree  of  the  district 
court  should  be  afiSrmed. 


SHONKWBILBR  ▼.  HARRINGOTON  et  al 
(No.  20021.) 

(Supreme  Ourt  of  Nebraska.     Not.  1,  1918.) 
(Syllahui  hv  the  Court.) 

1.  ElLKOTIOR    OF   RKMBniKS   «=>3(4)  —  ToKTB  — 

Implied  Contracts. 
One  whose  property  has  been  wrongfully 
converted  by  others'may  maintain  an  action  in 
tort  against  the  wrongdoers,  or  may  waive  the 
tort  and  sue  as  upon  an  implied  contract  to  pay 
the  value  of  the  property ;  but  he  cannot  main- 
tain an  action  as  upon  an  implied  contract 
against  some  of  the  wrongdoers,  and  at  the  same 
time  another  action  in  tort  against  other  wrong- 
doers. 

2.  Bankbuptot     «=»363— Rembdies— Tobts— 
contkacts. 

In  such  case,  it  the  principal  wrongdoer  has 
beoome  bankrupt,  and  plaintiiB!  has  proved  his 
claim  as  ui>on  an  implied  contract  against  such 
bankrupt,  and  received  his  dividends  thereon, 
he  cannot,  at  the  same  time  or  thereafter,  main- 
tain an  action  in  tort  against  those  who  may 
have  assisted  the  principal  wrongdoer  in  con- 
verting the  property. 

Appeal  from  District  Court,  Adanu  Coun- 
ty;  Oungan,  Judge, 

Action  by  James  Shonkweiler  against  Mil- 
lard F.  Harrington  and  others.  Judgment 
for  plaintiff,  and  certain  defendants  appeal. 
Reversed,  and  action  dismissed. 

Stlner  &.  Boalaugh  and  Tibbets,  Morey, 
Fuller  &  Tibbets,  all  of  Hastings,  for  appel- 
lants. McCreary  &  Danly  and  Charles  £>. 
Bruckman,  all  o£  EUistlngs,  for  appellees. 

SBD6WIOE,  J.  The  plainUff  brought  this 
action  in  the  district  court  for  Adams  county 
against  tlieee  appellants,  who  ware  the  presi- 
dent and  secretary  of  the  Harvard  Coopera- 
tive Grain  &  Uve  Stock  Company,  a  corpora- 
tion.   He  daimed  that  the  corporation  bad 


recdved  his  wheat  and  had  converted  it  to 
its  own  use,  and  was  therefore  a  tol't-feasor, 
and  that  the  president  and  secretary,  having 
assisted  the  corporation  in  doing  so,  were 
joint  tort-feasors. 

[1,2]  The  principal  discussion  is  as  to 
whether  this  wheat,  left  at  tiie  elevator  of 
the  corporation,  was  a  bailment  or  a  sale  of 
the  wheat  The  evidence  is  very  strong,  if 
not  conclusive,  that  the  wheat  was  left  at 
the  elevator  under  an  agreement  of  sale,  the 
price  to  be  determined  at  the  market  price 
for  wheat  when  the  plaintiff  should  demand 
payment  Under  such  drcumstances,  of 
course,  the  plaintiff  could  not  maintain  an 
action  in  tort  against  some  of  the  ofilcers  of 
the  corporation  pur<:liasdng  the  wheat.  Tliere 
is,  however,  another  question  presented  in 
the  record,  which  seems  to  as  to  be  decisive 
of  the  case.  The  elevator  company  failed  in 
business  and  was  declared  a  bankrupt  The 
plaintiff  filed  his  claim  for  the  value  of  the 
wheat  in  the  bankruptcy  court  and  received 
dividends  thereon  before  beginning  this  ac- 
tioD,  and  afterwards,  while  the  action  was 
I>ending,  he  received  another  dividend  upon 
Ms  claim  in  the  bankruptcy  court  Thus,  as 
suggested  by  the  defendants'  brief,  he  was 
maintaining  two  inconsistent  actions  at  the 
same  time,  based  upon  the  same  transaction. 
The  bankruptcy  courts  gaierally  hold  that  a 
claim  sounding  In  tort  cannot  be  adjudicated 
by  a  bankruptcy  court,  but  If  the  claim  Is 
based  upon  tort  It  may  be  proved  in  a  bank- 
ruptcy court  "whenever  It  may  be  resolved 
into  an  implied  contract."  As  was  said  by 
the  federal  court, in  Clarke  v.  Rogers,  183 
Fed.  518, 106  C.  O.  A.  84: 

"For  example,  it  is  a  settled  rule  that,  where 
a  tort-feasor  by  conversion  of  personal  prop- 
erty has  sold  the  property  converted,  and  re- 
ceived cash  therefor,  the  true  owner  may  sue 
him  for  money  had  and  received  as  on  an  im- 
plied contract.  This,  of  course,  is  a  mere  fic- 
tion of  law;  but,  like  all  other  such  fictions, 
it  is  effectual  when  it  will  accomplish  the  ends 
of  justice.  So  that,  m  that  case,  the  owner 
of  the  property  oiay  proceed  for  a  tort  or,  at 
his  option,  on  an  implied  contract  which  would 
entitle  him  to  make  proof  under  section  63." 
Act  July  1,  1808.  c.  541,  80  Stat  p.  562  (U.  S. 
Comp.  St  1916,  I  9647). 

And  again  In  Standard  Varnish  Works  v. 
Haydock,  143  Fed.  318,  74  O.  C.  A.  456: 

"One  from  whom  a  bankrupt  obtained  goods 
by  means  of  fraudulent  r^resentationB,  which 
were  not  paid  for,  has  his  election  to  confirm 
the  sale  and  assume  the  position  of  a  creditor 
for  the  price,  or  to  repudiate  the  sale  and  re- 
cover the  goods;  bnt,  having  mB4e  such  elec- 
tion, with  knowledge  of  the  facts,  by  proving 
his  claim  and  voting  as  a  creditor  In  the  bank- 
ruptcy proceedings,  he  is  concluded  thereby,  and 
cannot  thereafter  withdraw  his  claim  and  re- 
cover the  goods." 

And  80  clearly,  as  against  the  oorporatloa. 
this  plaintiff  by  filing  his  daim  in  bankruptcy 
and  accepting  his  proportiLoa  thereon  Is  coa- 
cluded,  and  "cannot  thereafter  withdraw  his 
claim  and  recover  the  goods."  It  waa  with 
the  oorporatloa  tliat  the  plaintiff  transacted 
this  business,  and  U  he  could  not  withdraw 
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his  claim  in  bankruptcy,  and  recover  the 
goods  or  their  value  from  the  corporation, 
it  wonld  not  seem  that  he  could  recover  the 
value  of  the  goods  from  those  who  he  says 
assisted  the  corporation  In  committing  the 
tort,  'Which  he  has  waived.  In  Crook  v.  Vint 
Nat  Bask.  83  Wis.  31,  62  N.  W.  1131,  35  Am. 
SL  Rep.  17,  it  was  said  by  the  court: 

"An  action  ex  contractu  to  recover  money 
paid  by  a  bank  to  defendant,  and  received  by 
him  to  the  nse  of  plaintiff,  is  an  electicm  by  the 
latter  to  affirm  the  payment  by  the  bank,  and 
he  is  thereby  eetopped  from  subsequently  as- 
serting as  a  basis  for  recovering  the  money 
from  the  bank  that  sndi  payment  was  wrongs 
toL" 

TUat  18,  ensa  it  he  bad  not  authorised  the 
bank  to  pay  the  money  to  John  Doe,  bat  after- 
wards elected  to  sue  John  Doe  for  the  money, 
be  could  not  then  bring  anothw  action 
against  tbe  bank.  And  so  here,  tf  he  has 
waived  tbe  tort  and  collected  from  'the  cor- 
poration upon  the  ImpUed  contract  to  pay  for 
the  goods,  he  cannot  afterwards  allege 
against  anybody  that  he  did  not  sell  tbe 
goods  to  tbe  corporation. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  action  dismissed. 

Reversed  and  dismissed. 

UETTON,  J.,  not  sitting. 


DWORAK  et  al.  v.  DOBSON  et  a!. 

(No.  20020.) 

(Supreme  Court  of  Nebraska.     Oct.  18,  1918.) 

(BvUabut  by  the  Court.) 

1.  Affbai,  akd  S^rob  «=s>238(2)  — Rxtibw  — 
PtKABuie  —  Motion  to  Maex  Mobs  Dbfi- 

NITK. 

When  a  defendant  moves  the  trial  court  to 
strike  out  or  make  more  definite  certain  specified 
paragraplis  of  a  petition  in  equity,  and  such  mo- 
tion is  sustained  in  part  and  overruled  in  part, 
and  the  plaintiff  with  leave  of  court  thereafter 
files  an  amended  petition,  and  tbe  defendant  an- 
swers without  renewing  his  motion,  the  ruling  of 
tbe  court  on  the  motion  to  the  original  petition 
cannot  be  considered  in  this  court  upon  appeal. 

2.  Gamino  <S='11  —  Sales  ^=948  —  Elevatob 

COMFARIBS— AHTI-OAMBI.INO  STATDTK. 

The  delivery  of  grain  to  an  elevator  compa- 
ny, with  tbe  understanding  that  it  shall  be  paid 
for  when  payment  is  demanded  at  the  price  then 
prevailing,  is  not  made  criminal  by  our  antl- 
(ambling  statutes,  and  is  not  prohibited  by  our 
warehouse  law. 

3.  Pbikcipal  and  Ageht  €=9145(3)  —  Undis- 
closed PbiNCIPAL  —  LlABILITT  FOB  CoN- 
TiACT  or  Agewt. 

An  undisclosed  principal  is  liable  for  prop- 
tttj  which  be  obtains  through  the  contracts  of 
Us  agent,  although  such  contracts  were  made  by 
the  agent  in  his  own  name.  The  fact  that  the 
owner  of  the  property  understood  at  the  time 
oat  he  was  suling  to  the  agent  will  not  estop 
him  to  afterward  collect  the  value  of  the  prop- 
erty from  the  principal,  who  in  fact  received  and 
WDTerted  it. 

*■  ApPBAL  AND  ElBBOB  e=3l009(3>— Revibw— 

B«nrrr  Case— Conjbxicting  Evidenob. 

Upon  aijpeal  in  actions  in  equity,  this  court, 

IB  determining  the  issue,  will  not  disregard  tbe 

opinion  of  tbe  trial  court,  np<Mi  conflictuig  evt- 


'  dence  of  witnesses  examined  in  open  court,  in  be- 
lieving one  version  of  the  facts  rather  dian  the 
opposite. 

Appeal  from  District  Court,  Butler  Coun- 
ty;  Good  and  (Corcoran,  Judges. 

Action  by  Fred  Dworak  and  others  against 
John  Dobson  and  others.  Judgment  against 
defendant  George  Dobson  and  others,  and 
George  Dobson  alone  appeals.    AfiBrmed. 

T.  J.  Doyle,  of  Lincoln,  and  Matt  Miller, 
of  David  City,  for  appellant.  Nerval  Bros, 
and  J.  J.  Thomas,  all  of  Seward,  and  Hast- 
ings &  Coufal,  of  David  (Sty,  for  appellees. 
A.  W.  Richardson  and  A.  M.  Bunting,  both 
of  Lincoln,  pro  se. 

SEDGWICK,  J.  The  plaintiffs  began  this 
action  in  the  district  court  for  Butler  county 
to  recover  tbe  value  of  grain  which  they  al- 
leged they  bad  delivered  to  the  Ulysses  Grain 
Company  at  Ulysses,  Neb.  George  Dobson, 
John  Dobson,  Jesse  A.  Smith,  First  Bank  of 
Ulysses,  Ulysses  Grain  Company,  and  Cen- 
tral Nebraska  National  Bank  of  David  City 
were  made  defendants.  Judgments  were  en- 
tered against  tbe  defendant  George  Dobson 
and  some  others  of  the  defendants,  and 
George  Dobson  alone  has  appealed  to  this 
court. 

The  petition  alleged  that  the  defendant 
George  Dobson  was,  at  the  times  mentioned 
tn  tbe  petiChm,  tbe  owner  of  tbe  Ulysses 
Grain  Company,  aad  tbat  be  with  the  other 
defendants  entered  into  a  conspiracy  to  de- 
fraud these  plaintiffs  of  their  grain.  On  ac- 
count of  the  large  number  of  plaintifFs  and 
tbe  diversity  of  their  claims,  and  perhaps  for 
other  reasons,  the  action  was  In  equity,  and 
the  petition  alleged  tbat  some  of  the  grain 
of  the  plaintiffa  had  been  converted  into 
money,  and  the  money  was  on  deposit  in 
the  respective  banks,  and  that  tbe  defendant 
George  Dobson  was  attempting  by  legal  pro- 
ceedings and  otherwise  to  get  possession  of 
that  money.  A  restraining  order  was  asked 
for,  enjoining  such  proceedings.  The  peti- 
tion also  asked  that  a  receiver  be  aitpointed 
to  take  possession  of  the  money  in  the  Cen- 
tral Nebraska  National  Bank,  and  tbat  tbe 
money  be  distributed  to  tbe  plaintiffs  in  ac- 
cordance with  their  Interests  therein.  Xhey 
asked  for  judgment  against  George  Dobson, 
tbe  First  Bank  of  Ulysses,  and  also  against 
WUllam  T.  Spelts,  who  does  not  appear  to  be 
named  as  defendant  in  the  "second  amended 
petition,"  upon  which  It  appears  that  the  ac- 
tion was  tiled.  The  petition  also  contained 
tbe  usual  prayer  for  "such  other  and  further 
relief  as  is  just  and  equitable."  A  tempo- 
rary injunction  was  aUowed  impounding  the 
funds  in  the  banks,  and  there  was  a  general 
finding  tbat  the  allegations  of  the  plaintiffs' 
amended  petition,  as  against  the  defendants 
George  Dobson,  William  T.  Spelts,  and  Jesse 
A.  Smith,  were  true,  and  for  the  plaintiffs 
on  the  issues  Joined  as  against  said  defend- 
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antEi,  and  In  favor  of  the  First  Bank  of 
Ulysses  and  John  Dobson.  The  court  also 
found  that  the  plaintiffs  had  each  respective- 
ly delivered  grain  to  the  Ulysses  Grain  Com- 
pany as  alleged,  finding  the  dates  and 
amounts  of  such  delivery  by  each  of  the 
plaintifts  respectively,  and  the  value  of  the 
grain  so  delivered.  The  court  also  found  the 
amount  of  money  In  the  banks,  and  the 
amount  that  should  be  paid  to  eadi  of  the 
plaintiffs  respectively,  and  entered  a  Judg- 
ment against  the  defendant  George  Dobson 
for  the  balance  of  the  value  of  the  plaintiffs' 
grain  so  delivered. 

[1]  The  controversy  was  between  these 
plaintiffs  and  the  defendant  George  Dobson. 
Xo  answer  was  filed  by  the  other  defendants, 
and  no  part  taken  by  them  in  the  trial  of  the 
case  except  as  witnesses.  The  defoidant 
George  Dobson  filed  a  general  demurrer  to 
the  petition,  which  was  overruled.  He  also 
filed  a  motion  to  make  more  definite  and  cer- 
tain, which  was  confessed  in  part  by  the 
plaintiffs  and  overruled  in  part  by  the  court. 
Afterwards  the  plaintiffs  filed  an  amended 
petition.  We  do  not  find  that  any  motion 
was  made  to  this  amended  petition,  and  the 
rulings  of  the  court  and  proceedings  upon 
the  original  petition  are  therefore  not  now 
before  this  court.  The  defendant  George 
Dobson  filed  a  general  denial.  Upon  the 
trial,  he  denied  that  be  had  any  interest  in 
the  funds  in  the  banks,  and  is  therefore  not 
In  a  position  to  urge  the  objection  now  that 
the  parties  interested  in  that  fund  were  not 
all  brought  before  the  court 

The  second  amended  petition  alleged  that 
the  defendant  George  Dobson  bought  the 
elevator  and  established  the  business  of  the 
Ulysses  Grain  Company  In  1908,  and  from 
that  time  until  the  19th  day  of  December, 
1915,  the  said  business  was  "owned  and  so 
operated  by  the  said  George  Dobson  in  the 
trade  name  'Ulysses  Groin  Company,'"  and 
that  while  he  so  owned  and  operated  said 
business  and  on  the  dates  specified  the 
plaintiffs  delivered  groin  in  the  amounts 
specified  to  the  said  Ulysses  Grain  Company 
pursuant  to  a  plan  which  was  adopted  by 
the  said  George  Dobson  and  others  to  pro- 
cure the  said  grain  for  their  own  use.  It 
was  therefore  Immaterial  In  determining  lia- 
bility for  the  value  of  the  grain  whether 
they  sold  the  grain  or  delivered  it  for  bail- 
ment. 

[2]  The  evidence  tends  to  show  that  the 
understanding  was  that  the  grain  so  de- 
livered should  be  paid  for  at  any  time  the 
plaintiffs  demanded  at  the  price  then  pre- 
vailing. If  we  regard  that  as  established, 
it  amounts  to  completion  of  the  sale  at  the 
time  the  price  was  fixed  under  the  arrange- 
ment, and  Is  not  made  criminal  by  any  of 
our  anti-gambling  acts  that  have  been 
brought  to  our  attention,  and  is  not  prohib- 
ited by  our  warehouse  law. 

[J]  The  main  question  tried  by  the  court 
was  whether  the  defendant  George  Dobson 


was  in  fact  the  owner  of  the  business,  and, 
as  such,  received  the  grain  of  the  plaintiffs. 
It  was  claimed  by  him  tbat  he  had  leased 
the  elevator  to  the  defendant  Smith,  and 
that  Smith  alone,  and  not  Dobson,  was  lia- 
ble to  the  plaintiffs.  The  defendant  Smith 
was  the  manager  of  the  business,  and  for 
several  years  had  been  In  the  employ  of  Dob- 
son as  such.  It  is  Insisted  that  the  checks 
given  by  Smith  for  some  of  the  grain  recited 
on  their  face  that  Smith  was  the  proprietor 
of  the  business.  The  contention  of  the  plain- 
tiffs is  that  at  one  time  Smith  attempted  to 
assist  Dobson  in  representing  that  Smith 
was  the  proprietor,  and  the  question  of  Dob- 
son's  liability  depends  ni>on  the  ultimate  fact 
whether  he  was  the  owner  of  the  business 
and  so  received  the  grain  at  the  time  that 
it  was  delivered  there.  The  manner  of  con- 
ducting the  business  and  circumstances  sur- 
rounding it  might  be  evidence  upon  this  point. 
but  would  not  necessarily  be  conclusive,  and 
the  fact  that  the  plaintiffs,  if  it  was  a  fact, 
were  misled  to  suppose  that  Smith  was  the 
owner  of  the  business  would  not  estop  them 
to  afterwards  allege  and  rely  upon  the  lia- 
bility of  the  real  owner. 

The  difficult  question  In  this  case  Is  as  the 
ownership  of  the  business  when  this  grain 
was  delivered  by  these  plaintiffs  to  the  Ulys- 
ses Groin  Company.  In  determining  this 
question  there  are  many  circumstances  to  be 
considered.  There  was  an  immense  amount 
of  documentary  evidence  offered,  some  indi- 
cating that  Smith  was  the  owner  of  the  busi- 
ness, and  some  that  the  defendant  Dobson 
was  the  owner.  The  two  judges  of  the  dis- 
trict court  sitting  together  were  occupied  sev- 
eral weeks  in  the  trial  of  the  case.  The  prin- 
cipal difficulty  is  In  reconciling  the  evidence 
of  the  witnesses  which  upon  its  ftice  is  ap- 
parently irreconcilable.  The  defendant  Dob- 
son testified  to  a  state  of  facts  that  indicate 
strongly  that  he  leased  the  elevator  to  Smith  . 
in  the  spring  before  any  of  this  grain  was 
delivered  there,  and  that  the  business  was 
then  by  him  entirely  turned  over  to  Smith. 
In  this  he  has  some  support  from  the  defend- 
ant Spelts,  and  perhaps  other  witnesses,  who 
were  more  or  less  interested  with  him  in 
various  business  transactions.  The  defend- 
ant Smith,  who  was  the  manager  of  this  busi- 
ness from  the'  time  of  its  purchase  by  Mr. 
Dobson,  and  during  the  whole  course  of  the 
business,  testified  that  in  the  spring  Dobson 
told  him  that  he  (Dobson)  thought  of  quitting 
the  business  himself  ond  leasing  the  eleva- 
tor to  some  otiier  parties,  and  that  he  (Smith) 
suggested  that  Dobson  lease  the  elevator  to 
him;  that  the  rental  value  of  the  elevjrtor 
was  suggested  by  Dobson  to  be  $125  per 
month,  and  that  Smith  contended  that  it 
should  not  be  more  than  $100  a  month,  and 
that  Dobson  said  he  would  consider  the  mat- 
ter, and  that  nothing  more  was  doue  In  re- 
gard to  it  until  the  liability  for  this  grain 
was  incurred,  and  that  then  Dobson  desired 
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to  make  it  appear  that  he  had  leased  the  ele- 
vator and  turned  over  the  business  to  Smith 
in  the  spring.  This  evidence  was  denied  by 
Dobson,  and  some  circumstances  were  testi- 
fied to  by  defendant  Spelts  which  seem  in- 
consistent with  Smith's  evidence ;  also  it  ap- 
pears that  Smith  had  attempted  to  make  it 
appear  that  he  was  the  owner  of  the  busi- 
ness, and  had  been  from  early  in  the  spring. 
Smith's  own  testimony  in  another  earlier 
suit,  was  inconsistent  with  the  evidence  which 
he  now  gives  in  tills  case.  It  is  contended, 
and  there  is  some  evidence  for  the  contention, 
that  early  in  the  summer,  it  was  discovered 
by  Dobson  and  some  who  were  Interestfed 
with  him  In  business  matters  tliat  the  grain 
business  in  which  he  was  Interested  had  suf- 
fered severe  losses  and  incurred  liabilities 
that  would  soon  be  pressing,  and  that  the 
plan  to  avoid  these  liabilities,  so  far  as  Dob- 
son  was  concerned,  was  by  making  it  appear 
that  Smith  alone  was  liable,  or  causing  Smith 
to  procure  grain  from  farmers  that  might  be 
converted  into  money  with  which  to  liquidate 
such  liabilities  as  might  be  fastened  upon 
Dobson.  Smith  testified  that  such  an  ar- 
rangement was  made  and  admitted  that  he 
bad  been  attempting  to  assist  Dobson  in  car- 
rymg  out  this  plan.  Smith,  it  appears,  was 
insolvent,  and  not  financially  responsible,  and 
he  having  been  in  the  employment  and  un- 
der the  direction  of  Dobson  for  so  many 
years,  it  is  not  inconceivable  that  he  might 
have  be«i  Induced  to  assist  Dobson  in  such 
an  undertaking  and  so  continue  hia  own  em- 
ployment. 

[4]  These  witnesses  testified  in  open  court, 
and  were  submitted  to  cross-examination,  and 
the  most  delicate  and  difficult  duty  devolved 
upon  these  two  judges  was,  by  observing  all  of 
the  circumstances  in  the  case,  and  particular- 
ly the  testimony  of  these  witnesses  and  their 
demeanor  and  manner  of  testlf^ng,  their 
frankness  or  reserve,  as  the  case  might  be,  to 
satisfy  tliefnselves  as  to  which  version  of  the 
facts  was  more  deserving  of  confidence,  and 
so  determine  the  fact  as  to  the  ownership 
of  tids  business  when  the  grain  was  deliver- 
ed. These  two  trial  Judges  appear  to  have 
given  great,  and  perhaps  unusual,  care  to  the 
Investigation  of  this  important  question,  and 
n-hile  we  are  to  try  this  case  de  novo  and 
without  reference  to  the  findings  of  the  trial 
court,  their  opportunities  of  estimating  the 
prolwtive  force  of  the  somewhat  conflicting 
evidence  of  these  witnesses,  who  were  exam- 
ined in  their  presence,  and  the  fact  that  they 
under  those  conditions  believed  the  witness 
i^mitb  and  those  who  agreed  with  him  in 
their  testimony  mbst  be  regarded  by  this 
court  as  an  important  consideration.  After 
considering  all  the  conditions  that  have  been 
brought  to  our  attention,  we  cannot  come  to 
a  different  conclusion. 

The  judgment  of  the  district  court  Is  there- 
fore affirmed. 


DAY  V.  STATE.    (No.  20561.) 
(Supreme  Court  of  Nebranka.    Oct  18,  1918.) 

(Syllabua  by  the  Court./ 
Bape  «=s51(1),  54(2)— Bvidbncb— Gobboboka- 

TION— lN8T«nOTIONS. 

Defendant  was  charged  with  the  crime  of 
statutory  rape.  He  testified  in  his  own  behalf, 
and  denied  that  he  committed  the  act.  The 
court,  amontr  others,  submitted  this  instrnction: 
"The  jury  are  instructed  that  in  this  case  there 
must  be  testimony  on  behalf  of  the  state  corrobo- 
rating the  testimony  of  the  witness.  May  Bader, 
to  justify  a  conviction;  but  it  is  not  essential 
to  A  conviction  that  she  should  he  corroborated 
by  the  testimony  of  other  witnesses  as  to  the 
particular  act  constituting  the  offense.  It  is  suf- 
ficient if  she  be  corrot>orated  as  to  material  facts 
and  circumstances  which  tend  to  support  her 
teatimooy,  and  from  which,  together  with  her 
testimony  as  to  the  principal  fact,  the  inference 
of  the  guilt  of  the  defendant  may  be  drawn." 
Evidence  examined,  and  the  giving  of  the  in- 
struction held  to  M  without  error;  and  held, 
that  the  verdict  is  supported  by  the  evidence. 

Error  to  District  Oourt,  Boone  Ck>nnty; 
Thomas,  Judge. 

Andrew  Day  was  convicted  of  statutory 
rape,  and  brings  error.   Affirmed. 

Vail  ft  Flory,  ot  Albkm,  for  plaintiff  in 
error.  Willla  B.  Reed,  Atty.  Gen.,  Orvlile  I* 
Jones,  of  linooln,  and  W.  J.  Donahue,  of 
Albion,  for  the  State. 

DEAN,  J.  Defendant  was  convicted  under 
section  8588,  Her.  St.  1913,  of  the  crime  of 
statutory  rape,  and  sentenced  to  serve  a 
term  of  not  less  than  three  years  In  the  pen- 
itentiary. He  prosecutes  error.  It  is  argued 
that  the  verdict  la  not  supported  by  the  evi- 
dence, that  the  testimony  of  May  Bader,  the 
prosecutrix,  is  not  corroborated,  and  that  the 
court  therefore,  erred  In  giving  the  instruc- 
tion numbered  11  that  appears  in  the  sylla- 
bus. 

Defendant  was  26.  >May  Bader  was'  14. 
She  was  working  at  an  Albion  hotel  when  de- 
fondant  called  on  her  there  at  about  7  o'clock 
on  Sunday  evening,  December  16, 1917,  and  on 
his  invitation  she  went  car  riding  with  him 
and  a  young  man  named  Fox  a  few  miles 
into  the  country,  to  a  place  where  a  16  year 
old  girl  friend  of  Pox  and  the  prosecutrix 
was  working.  •  The  party  returned  to  Albion 
at  about  8  and  went  together  to  an  unoccu- 
pied three-room  apartment  that  had  recently 
been  rented  by  Fox  and  bis  mother,  but  Into 
which  they  had  not  yet  moved.  In  this 
apartment,  unfurnished  except  for  some 
chairs,  a  cabinet,  and  a  stove,  defendant  and 
May  Bader  and  Fox  and  hisi  girl  cconpanlon 
remained  from  9  at  night  until  about  6  the 
next  morning. 

The  prosecutrix  testified  that  she  and  de- 
f«idant  occupied  one  ot  the  rooms,  and  that 
he  there  had  sexual  Intercourse  with  her. 
She  said  that  Fox  and  the  other  girl  occupied 
another  room.  The  latter  testified  that, 
by  the  aid  of  a  flashlight,  she  saw  defendant 
and  the  prosecutrix  lying  on  the  floor  In  a 
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compromising  positloa.  It  is  seldom  that  the 
offense  In  this  class  of  cases  is  so  clearly 
proven.  Respecting  corroboration  It  appears 
that  shortly  after  his  arrest  defendant  made 
a  voluntary  statement  to  the  sheriff  that  In 
effect  corroborated  the  evidence  of  the  prose- 
cutrix as  to  the  principal  fact  constituting 
the  crime.  There  was  other  corroborative 
evidence  tending  to  support  that  of  the  prose- 
cutrix on  the  same  point  that  it  is  not  neces- 
sary  to  discusB  here. 

The  instruction  appearing  in  the  syllabus 
was  given  by  the  court.  Defendant  la  Uis 
testimony  depied  that  he  had  sexual  inter- 
course with  the  prosecutrix.  It  was  not 
error  to  give  the  instruction.  Hammond  v. 
State,  39  Neb.  252,  58  N.  W.  92.  The  testi- 
mony of  the  prosecutrix  was  amply  corrobo- 
rated. Reversible  error  does  not  appear  In 
the  record. 

The  judgment  is  affirmed. 

ROSE  and  SBDGWICE:,  JJ.,  not  sittihg. 


BBLK  V.  CAPITAL  FIRE  INS.  00. 
(No.  20635.) 

(Supreme  Court  of  Nebraska.     Oct.  18,  1918.) 
(Syllalut  hy  the  Court.) 

1.  iNStTKANCE  €=»349(1)   —  DEFAULT  IN   PAT- 
MENT  OF  PSKtSXUU. 

A  provision  in  a  fire  insurance  policy  "that, 
in  case  any  portion  of  the  assured's  premium 
contract  is  not  paid  when  due,  this  pohey  shall 
lapse,  and  the  same  shall  be  suspended,  inopera- 
tive, and  of  no  force  or  effect  so  long  as  any  por- 
tion thereof  remains  past  due  and  unpaid,  is 
valid,  and  may  be  enforced  by  the  insurer. 

2.  Banks  and  Bankinq  <S=»156— Bills  and 
Notes  ®=>429— Payment. 

A  bank  which  holds  a  note  tor  collection  is 
the  agent  for  that  purpose  of  the  owner  of  the 
note,  and  the  agreement  of  the  bank  with  the 
maker  of  the  note  to  pay  the  note  out  of  a  spe- 
cial deposit  of  the  maker,  and  the  cancellation 
and  surrender  of  the  note  to  the  maker  pursuant 
to  such  agreement,  amounts  to  payment  by  the 
maker. 

8.  Insukance  «=»675  — Action  on  Polict  — 
Attobney's  Fees. 

CJhapter  234,  Laws  1913,  provides  for  the 
taxation  of  attorney's  fees  in  judgments  npon  in- 
surance polidea  in  all  classes  of  indemnity  insur- 
ance not  expressly  exempted  by  law. 

Appeal  from  District  Oourt,  lAncastw 
County;  Morning,  Judge. 

Action  by  William  £ .  Belk  against- the  Cap- 
ital Fire  Insurance  Company.  From  the 
judgment,  defendant  appeals,  and  plaintiff 
flies  cross-appeal.  Affirmed  in  part,  and  re- 
versed in  part 

-  G.  SI  Hager,  of  Lincoln,  for  appellant  and 
cross-appellee.  R.  J.  Greene,  of  Lincoln^  for 
appellee  and  cross-appellant 

SEDGWICK,  J.  The  opinion  on  the  for- 
mer appeal  In  this  case  (100  Neb.  260,  159 
N.  W.  405)  sufficiently  states  the  nature  of 
the  action.    The  trial  court  had  Instructed 


the  jury  to  find  a  verdict  for  the  defendant. 
The  judgment  was  reversed,  and  the  cause 
remanded  for  another  trial,  with  the  sugges- 
tion that  the  questions  Involved  were  for  the 
jury.    Up<»  this  second  trial  the  court  in- 
structed the  Jury  to  find  a  verdict  for  the 
plaintiff,  and  the  question  now  presented  to 
this  court  Is  whether  there  was  such  a  sub- 
stantial  conflict  In   the  evidence   that  the 
cause  should  have  been  submitted  to  the  jury. 
[1,  2]  In  the  njain  the  evidence  was  by  the 
plaintiff  himself  in  his  own  behalf,  and  by 
the  cashier  of  the  l)ank  la  behalf  of  the  de- 
fendant   The  note  given  for  this  Insurance 
became  due  on  the  1st  day  of  August  1913, 
and  the  fire  occurred  on  the  4th  day  of  August. 
Immediately  after  the  fire,  and  on  the  same 
day,  the  note  was  canceled  by  the  cashier  of 
the  bank  and  the  money  called  for  Ijy  the 
note  was  remitted  by  the  cashier  to  the  de- 
fendanli   company.     The   plaintiff   teetlfled 
that,  from  about  the  middle  of  July  untU 
after  the  note  was  canceled,  he  had  a  spe- 
cial  deposit  In   the  bank,   more  than   the 
amount  of  the  note,  and  that  before  the  note 
became  dne  he  Instructed  the  cashier  to  pay 
the  note  ont  of  that  special  deposit,  and  that 
the  cashier  agreed  to  do  so,  and  before  the 
fire  notified  him  that  the  note  was  paid.    The 
cashier  admits  the  d^odt  as  testified  to  by 
the  plaintiff,  but  testified  that  Immediately 
after  the  fire  the  note  was  paid,  and  "to  my 
best  recollection  it  was  paid  by  Mr.  Yost." 
He  had  given  his  evldenice  twice  before  In 
this  case,  the  first  time  about  four  months 
after  the  transaction,  and  he  conceded  that 
his  recollection  at  that  time  would  be  as 
good,  if  not  better,  Uvui  when  he  was  now 
testifying,  which  he  said  was  about  three 
years  after   the  transaction.     Uron  cross- 
examination  this  witness  testified  that  in  bis 
earlier  deposition  he  had  testified,  "I  gave 
the  note  to  Belk  on  August  4th,"  and  that 
when  he  was  asked  whether  the  note  was 
paid  on  that  same  day,  he  bad  answered, 
"Well,  I  canTt  say  as  to  that"  and  that  at 
the  time  of  giving  this  later  evidence  he  still 
could  not  say  whether  the  note  w^s  paid  on 
the  4th  of  August     When  he  was  asked 
whether  he  testified  in  lUs  earlier  deposition 
that  "you  would  not  say  that  he  did  not  pay 
the  note  with  that  money  left  that  those 
parties  left  for  him  In  July,"  he  said,   *-I 
have  testified  that  he  may  have  told  me,  or 
at  some  time  there  may  liave  been  some  ar- 
rangement made  that  I  did  not  remember 
about"     As  stated  in  the  former  opinion, 
"for  the  purpose  of  collecting  this  note  the 
banker  was  the  agent  of  the  defendant,"  and 
this  testimony  of  the  cashier,  taken  together, 
would  not  amount  to  a  dendal  of  the  plaln- 
tUTs  testimony,  which  Is  (dear  and  unequivo- 
cal, that  he  had  Instructed  the  cashier  to  pay 
this  note  out  of  that  dei)osit  and  that  the 
cashier  had  done  so,  and  had  Informed  him 
before  the  Are  that  the  note  was  paid.    The 
only  defense  Interposed  was  that  the  note 


«=3For  other  cues  sea  ssm*  topic  and  KBT-NCMBER  la  all  Kej-Numl)«red  Digests  and  Indexes 


Digitized  by 


Google 


Neb.) 


BURK  ▼.  DIERS 


263 


was  past  dne  and  unpaid  at  the  time  of  the 
in,  and  the  fact  tbat  the  cashier  failed  to 
cancel  the  note  and  to  remit  the  money  does 
not  tend  to  contradict  the  direct  evidence  of 
the  plaintiff  as  to  the  payment  of  the  note. 
There  was,  therefore,  no  such  substantial  con- 
flict in  the  evidence  as  to  require  the  sub- 
mission of  that  question  to  the  jury. 

[3]  The  plaintiff  asked  the  court  to  tax  an 
attorney's  fee  as  part  of  the  costs  In  the  case. 
This  the  trial  court  refused  to  do,  and  the 
plaintiff  has  taken  a  cross-appeal  complain- 
ing of  this  as  error.  Under  the  valued  policy 
act  of  1889  (Laws  1889,  a  48)  it  was  provided 
bf  the  first  section  ot  the  act  that  in  an  ac- 
tion upon  a  policy  of  insurance  ot  real  prop- 
erty agrainst  loss  by  fire,  tornado,  or  light- 
ning, if  the  property  Insured  "shall  be  wholly 
destroyed,"  the  amount  of  the  Insurance 
written  In  sncb  policy  shall  be  taken  conclu- 
sively to  be  the  true  value  of  the  property 
Insured.  The  second  aectioa  of  the  act  pro- 
vided that  lb  should  «9ply  to  "all  policies  of 
insurance  hereafter  made  or  'written  upon  real 
property,"  and  to  renewals  ot  poUdes  made 
after  the  act  (xxA  effect  The  third  section 
provided  that  "the  court,  upon  rendering 
judgment  against  an  Inaarancs  company  upon 
any  such  policy  of  insoranoe,  shall  allow  the 
plaintiff  a  reasonable  sum  as  an  attorney's 
fee,  to  be  taxed  aa  part  of  thei  costs."  This 
third  section  of  the  act  was  ccmstrued  in 
Hanover  Fire  Ins.  Co.  t.  Gustln,  40  NeU 
828,  69  N.  W.  876,  and  was  held  to  apply  to 
all  policies  of  insurance  ot  real  estate,  al- 
thoot^  the  pmpertj  was  not  "wholly  de- 
stroyed." This  decision  is  dted  in  many 
later  cases,  and  in  several  It  has  been  held, 
or  assumed,  that  attorney's  fees  could  be  al- 
lowed under  the  act  only  in  actions  upon 
poUdes  of  Insurance  of  real  estate. 

Chapter  234,  Laws  1913,  extended  this  pro- 
vision for  attorney's  fees  to  other  cases.  The 
act  Is  entitled : 

"An  act  to  require  the  court,  upon  rendering 
jadgment  against  any  company  or  person  in  an 
action  upon  any  policy  of  life,  accident,  in- 
demnity, sidniess,  guaranty,  or  other  insurance 
of  a  similar  nature,  to  allow  the  i>laintiif  a  rea- 
sonable snm  as  an  attorney's  fee,  in  addition  to 
the  amoant  of  his  recovery,  to  repeal  all  acts 
in  conflict  herewith  and  to  declare  an  emer- 
gency." 

The  act  itself  Is  substantially  in  the  same 
words  as  the  title.  Although  life,  acddent, 
and  sickness  Insurance  had  generally  been 
considered  as  a  separate  class  of  Insurance 
fram  indemnity  and  guaranty  Insurance,  both 
of  these  dasses  of  Insurance  are  named  as 
those  in  which  attorney's  fees  may  be  taxed 
as  costs,  and  then  follow  the  words,  "or  other 
Insurance  of  a  similar  nature."  Webster's 
New  International  Dictionary  defines  "In- 
demnity" as: 

"Protection  or  exemption  from  loss  or  dam- 
age, past  or  to  come;   security;    insurance." 

"The  idea  of  indemnity  also  underlies  all  poli- 
cies of  insurance,  whether  fire,  marine,  fidelity, 
employers'  UahiUty,  or  others,  except  life  insur- 


ance, which  is  not  a  contract  of  indemnity,  but 
IS  a  contract  to  pay  to  the  benefidary  a  certain 
sum  of  money  in  the  event  of  death,  in  consid- 
eration of  certain  payments  made  during  life." 
14  K.  C.  L.  p.  43,  J  i 

And  guaranty  Is: 

"A  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person."  12  R.  O.  L. 
p.  1063,  i  1. 

Analyzed  in  this  way,  the  act  of  1913  would 
seem  to  aK>ly,  not  only  to  all  kinds  of  insor- 
nnce  of  whatever  nature,  except  life  Insur- 
ance and  such  as  are  expressly  exempted 
from  Its  provisions,  but  to  some  other  dasses 
of  contracts  as  well,  and  in  a  recent  case 
this  court,  without  discussion  or  hesitation, 
has  applied  the  act  to  contracts  of  burglary 
Insurance.  Bruner  Go.  v.  Fidelity  &  Casu- 
alty Co.,  101  Neb.  826,  166  N.  W.  242.  While 
the  point  does  not  seem  to  have  been  insisted 
upon  or  technically  considered  In  that  case, 
it  seems  to  be  a  comparatively  reasonable 
solution  of  the  difficulty,  and  it  follows  that 
under  this  new  statute  an  attorney's  fee  may 
be  allowed  and  taxed  as  part  of  the  costs  In 
the  case  In  all  actions  In  whldi  the  plaintiff 
recovers  on  contracts  of  life  Insurance  or 
indemnity,  which  Includes  all  contracts  of 
insurance  except  those  of  fraternal  bene- 
fidary sodetles.  It  follows  that  the  trial 
court  erred  in  refusing  to  tax  an  attorney's 
fee  in  this  case,  and  its  order  in  that  respect 
Is  reversed,  and  the  cause  remanded  for  that 
purpose. 

The  Judgment  for  the  plaintiff  is  afQrmed. 

Affirmed  in  part,  Eind  reversed  in  part 

CORNISH  and  ROSB,  JJ.,  not  sitting. 


BURK  V.  DIERS  et  aL    (No.  20325.) 
(Supreme  Court  of  Nebraska.    Nov.  1,  1918.) 

fSyllahui  Jy  the  Court.) 

1.  Dbdicatioit  ©=15  —  Highway— Intent— 
condtjct  and  aotb  of  ownkb. 

To  constitute  implied  dedication  by  the  own- 
er of  land  of  its  use  for  a  public  highway,  there 
must  be  present  the  intent  to  appropriate  the 
land  for  public  use.  The  intent  may,  however, 
be  expressed  in  the  visible  conduct  and  open 
acts  of  the  owner.  If  the  acts  are  such  as  would 
lead  ordinarily  prudent  men  to  infer  an  intent 
to  dedicate,  and  they  ore  so  received  and  acted 
upon  by  the  public,  the  owner  cannot,  after  ac- 
ceptance by  tne  public,  recall  the  appropriation. 

2.  Dedication  9=»15,  88  —  Hiobwat  —  In- 
tent. 

In  such  case  the  facts  and  circumstances 
must  be  such  as  indicate  an  unequivocal  intent 
to  devote  the  atrip  of  land  to  the  public  use. 
S.  Dedication  «=>20(1)— Intbnt— Pekmissivb 
Use. 

The  passive  permission  by  the  owner  of  land 
of  the  u6e  of  it  by  the  public  is  not  alone  evi- 
dence of  an  intent  to  dedicate  it  to  such  use. 
Postal  V.  Martin,  4  Neb.  (Unof.)  634,  05  N. 
W.  8. 

4.  Dedication  ®=>44r-HiQHWAT8  ^cslT— In- 
tent—Pbxbcbiptive  Rioht. 

If  a  road  claimed  as  a  highway  was  a  mere 
neighborhood  road,  mnch  stronger  evidence  of 
a  dedication  or  prescriptive  right  would  be  re- 
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quired  than  If  It  were  a  thoroaghfare,   or  a 

part  of  an  acknowledged  highway. 

0.  HlOHWAYB  «=»7(1)— Pbescbiptiok— Requi- 

BITEB. 

To  establish  a  highway  by  prescription,  it 
mast  appear  that  the  general  public,  under  a 
claim  of  right,  and  not  by  mere  permission  of 
the  owner,  has  used  tLe  same  without   inter- 
ruption for  the  statutory  period  of  10  years. 
6.  Dedication  i3=»44— Highways  €=»17— In- 
tent—Pkescbiption— Evidence. 
EJvidenee  examined,  and  held  not  to  show 
such  intent  to  dedicate,  or  reliance  thereon  and 
acceptance   by   the  public,   as  is  necessary  to 
constitute  a  public  highway  by  dedication,  nor 
such  adverse  user  under  claim  of  right  by  the 
public  for  a  period  of  10  years  as  is  necessary 
to  establish  a  highway  by  prescription. 
Morrissey,  C.  J.,  dissenting. 
Appeal  from  District  Oourt,  Dodge  County ; 
Good,  Judge. 

Action  for  Injunction  by  John  C.  Burk 
against  Robert  Diers  and  John  H.  Diers. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed  and  remanded. 

Frank  Dolezal,  of  Fremont,  for  appellants. 
W.  M.  Cain  nnd  N.  H.  Mapes,  both  of  Fre- 
mont, for  appellee. 

CORNISH,  J.  Plaintiff  owns  the  north- 
west quarter,  and  defendant  the  southwest 
quarter  of  section  6.  Suit  to  enjoin  defend- 
ant from  InterferlnE  with  a  strip  of  ground, 
16  to  18  feet  wide,  running  between  the 
quarter  sections.  At  its  east  end  the  south 
line  of  the  strip  lies  3Mt  feet,  and  at  the  west 
end  0  feet,  south  of  the  dividing  line  between 
the  quarter  sections.  The  trial  court,  find- 
ing It  to  be  a  public  highway,  granted  the  in- 
junction.   Defendant  appeals. 

We  believe  the  court  erred  in  Its  conclu- 
sion. If  a  public  highway,  it  was  acquired 
either  by  prescription  or  implied  dedication. 
Both  are  urged.  The  law  on  this  subject  is 
not  always  clearly  stated  and  Is  freqa«itly 
difficult  of  application.  EJvidenee  to  show 
dedication  may  also  bear  on  the  question  of 
prescription,  and  vice  versa.  No  express 
dedication,  either  oral  or  written,  is  claimed. 

[1,2]  1  MUott,  Roads  and  Streets  (Sd  Ed.) 
at  section  191,  says: 

"Prescription  refers  the  right  to  the  highway 
to  the  presumption  that  it  was  originally  es- 
tablished pursuant  to  law  by  the  proper  au- 
thority, while  dedication  refers  it  to  a  contract 
either  express  or  implied.  Dedication  implies 
a  conveyance  and  an  acceptance,  while  prescrip- 
tion requires  an  unbroken  possession  or  user 
under  a  claim  of  right." 

On  the  subject  of  implied  dedication,  at 
section  138,  he  says: 

"It  is  essential  that  the  donor  should  intend 
to  set  the  land  apart  for  the  benefit  of  the  pub- 
lic, for  it  is  held,  without  contrariety  of  opin- 
ion, that  there  can  be  no  dedication  unless  there 
is  present  the  intent  to  appropriate  the  land  to 
the  public  use.  •  •  •  The  intent  which  the 
law  means,  however,  is  not  a  secret  one,  but  is 
that  which  is  expressed  in  the  visible  conduct 
and  open  acts  of  the  owner.  The  public,  as 
well  as  individuals,  have  a  rittht  to  rely  on  the 
conduct  of  the  owner  as  indicative  of  liis  in- 
tent. If  the  acts  are  such  as  would  fairly  and 
reasonably  lead  an  ordinarily  prudent  man  to 


infer  an  intent  to  dedicate,  and  the/  ate  so  re- 
ceived and  acted  upon  by  the  public,  the  own- 
er cannot,  after  acceptance  by  the  public,  re- 
call the  appropriation." 

And  further,  at  section  144: 

"While  it  is  true  that  the  intent  to  dedicate 
may  be  inferred  from  facts  without  proof  of 
express  declarations,  yet  it  is  also  true  that  the 
facts  must  be  such  as  indicate  an  unequivocal 
intent  to  devote  the  strip  of  land  to  the  public 
use." 

What  constitutes  an  acceptance  by  the  pub- 
lic, he  says  (section  170),  "may  be  implied 
from  a  general  and  long-continued  use  by  the 
puUlc  as  of  right"  Speaking  of  prescrip- 
tive right,  at  section  194,  the  author  says: 

"As  a  general  rule,  'before  a  highway  can  be 
established  by  prescription,  it  must  appear  that 
the  general  public,  under  a  claim  of  right,  and 
not  by  mere  permisdon  of  the  owner,  used  some 
defined  way  without  interruption  or  substantial 
change,  for  a  period  of  20  years  or  more.'  " 

Under  our  statute  relative  to  adverse  pos- 
session it  would  be  10  years.  We  believe 
this,  as  a  general  statement  of  the  law  is 
consistent  with  the  previous  decisions  of  this 
court    The  case  turns  upon  the  facts. 

As  bearing  upon  either  Issue,  prescription 
or  dedication,  somewhat  depends  upon  the 
character  of  the  road  and  the  need  of  It  for 
a  public  highway.  On  the  section  lines,  both 
to  the  north  and  south,  running  east  and 
west,  were  estaUIshed  highways.  A  half 
mile  to  the  east  and  a  half  mile  to  the  west 
of  these  quarters  were  also  public  roads  run- 
ning north  and  south.  At  the  east  the  dis- 
puted road  ended  In  a  gate  going  onto  private 
grounds,  and  two  or  three  gates  had  to  be 
gone  through  before  one  reached  a  public 
highway.  At  -the  west  It  came  for  outlet  to 
another  disputed  road,  now  the  subject  of  lit- 
igation in  this  court.  It  was  not  a  public 
thoroughfare,  nor  used  by  the  public,  except 
when  occasion  might  make  it  convenient  in 
visiting  those  living  In  the  territory  Inclosed 
by  the  public  roads  above  described.  Neither 
plaintiff  nor  defendant  often  used  it.  The 
public  had  no  need  of  it  for  a  thoroughfare, 
and  hence  would  not  be  likely  to  claim  it  ad- 
versely as  such,  and  for  the  same  reason  nei- 
ther defendant  nor  plaintiff  would  care  to 
dedicate  It  for  public  use. 

Another  Important,  sometimes  made  a  con- 
trolling, fact,  In  determining  either  adverse 
user  by  the  public  under  claim  of  right  or 
intent  to  dedicate,  is  whether  thfe  public  au- 
thorities have  ever  assumed  control  of  the 
road  or  repaired  It  If  so,  It  Is  evidence 
either  of  adverse  user,  or  of  intent  to  dedi- 
cate, or  both.  Here  the  public  authorltlos 
never  attempted  to  establish,  control,  or  re- 
pair the  road.  In  Lewis  v.  City  of  Lincoln, 
55  Neb.  1,  75  N.  W.  154,  we  held: 

"To  establish  a  highway  by  prescription,  there 
must  be  a  continuous  user  by  the  public  under  a 
claim  of  right,  distinctly  manifested  by  some 
appropriate  action  on  the  part  of  the  public  au- 
thorities, for  a  period  equal  to  that  required  to 
bar  an  action  for  the  recovery  of  title  to  land." 
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See,  also,  HiU  v.  ^cGlnnls,  64  Nebu  187, 
89  N.  W.  783. 

We  hare  since  held  that  such  action  on  the 
part  of  the  public  authorities  is  not  always 
necessary.  The  holding  In  the  cases  cited 
should  probably  not  be  construed  as  mean- 
ing that  action  by  the  public  authorities  Is 
always  necessary.  In  Lewis  t.  City  of  Lin- 
coln, supra,  our  holding  In  Engle  v.  Hunt, 
50  Neb.  368,  69  N.  W.  970,  la  dted  with  ap- 
proval. In  the  Engle  Case  It  Is  held,  ac- 
cording to  the  general  mle,  that  the  pre- 
scriptive right  may  be  established  by  adverse 
user  alone.  ITie  general  mle  Is  that  the  ad- 
verse user  must  be  with  the  knowledge  of 
the  owner,  or  so  openly  visible  and  notorious 
as  to  raise  the  presumption  of  notice  to  the 
world  that  the  right  of  the  owner  Is  Invaded 
intentionally,  so  that,  if  be  remaliu  Ignorant, 
it  is  his  own  fault 

[3, 4]  The  road  In  controversy,  If  it  was  a 
road,  whlcb  Is  disputed,  was  a  neighborhood 
road.  Oftentimes  farmers  or  owners  of  city 
lots,  out  of  mere  generosity  and  neighborly 
feeling,  permit  a  way  over  their  land  to  be 
used,  when  the  entire  community  knows  that 
the  use  la  permissive  only,  without  thought 
of  dedlcatlMi  or  adverse  user.  1%18  use 
ought  not  to  deprive  the  owner  of  his  prop- 
erty, however  long  continued.  Such  mle 
would  be  a  prohibition  of  all  nel^borhood 
accommodations  In  the  wny  of  travel.  Hall 
v.  UcLeod.  2  Mete.  (Ky.)  98,  74  Am.  Dec.  400. 
Aa  held  in.  PosUl  r.  Martin,  4  Neb.  (Unof.) 
534,  96  N.  W.  8: 

"The  pastdve  permission  by  the  owner  of  lands 
of  the  use  of  taem  by  the  public  is  not  alone 
evidence  of  an  intent  to  dedicate  them  to  such 
Bse." 

[1,1]  The  evidence  shows  that  defendant 
never  actually  Intended  to  dedicate  this 
ground  to  public  use.  If  such  had  been  the 
Intention,  the  parties  would  have  seen  to 
It  that  each  furnished  half  of  the  road  when 
the  fence  was  being  built  along  the  north 
side  of  It.  We  think  it  likely,  as  testified  by 
defendant,  that  this  fence  was  mistakenly 
thought  to  be  the  dividing  line.  Within  the 
time  required  for  the  statute  to  run  there 
was  quarreling  about  the  road,  and  the  de- 
fendant more  than  once  Interrupted  Its  use; 
some  one  shortly  afterwards  tearing  away 
bis  Inclosing  fence. 

No  doubt,,  in  the  early  days  and  before 
these  lands  were  inclosed,  there  was  a  road 
in  the  vicinity  of  this  road;  but  it  was 
not  this  road,  and,  of  course,  when  the  lands 
came  to  be  inclosed  for  farms,  the  old  road 
ceased  to  exist.  The  use  necessary  to  estop 
the  owner  from  claiming  his  land  must  be 
such  that  interruption  would  affect  private 
lights  or  public  convenience.  Where  the 
public  has  exercised  no  control  or  dominion 
over  the  road,  nor  used  it  to  such  an  extent 
as  to  Inform  the  owner,  exercising  reasona- 


ble care  for  his  rights,  that  the  public  Is 
using  It  under  claim  of  right,  then  neither 
Implied  dedication  nor  adverse  user  Is 
shown.  There  is  no  evidence  In  this  case 
that  the  general  public  has  depended  upon 
the  existence  of  this  road  and  will  be  seri- 
ously inconveniaiced  by  the  loss  of  It;  nor 
have  private  persons  made  improvements  in 
the  belief  that  this  is  a  road.  In  fact,  the 
road  is  a  cul-de-sac. 

In  this  state,  by  statute,  section  lines  are 
declared  to  be  public  highways;  the  law, 
however,  requiring  notice  and  payment  of 
damages  wh^i  the  road  is  opened.  The 
mere  fact  that  a  road  Is  on  a  section  line  is, 
ordinarily,  evidential  of  the  claim  that  it 
la  a  public  highway.  This  is  so^  because  the 
public  naturally  regards  a  seotion  line  as  a 
highway,  and  the  owner  of  land  would  there- 
fore have  reason  to  believe  that  it  was  being 
used  under  claim  of  right.  The  instant  road 
was  not  on  the  section  Une. 

If  the  Aeflendant  had  not  at  all  times  paid 
taxes  oD  the  ground  he  claims,  going  to  the 
quarter  section  line,  this  would  be  a  strong 
circumstance  to  show  dedication.  Note  to 
Ramstad  v.  Carr,  L.  R.  A.  1916B,  1175  (31 
N.  D.  504,  164  N.  W.  412). 

It  should  also  be  borne  In  ndnd,  as  a  cir- 
cumstance bearing  upon  adverse  user  or  ac- 
ceptance by  the  public,  that  when  a  public 
highway  is  declared  the  public  is  at  ooce 
clothed  with  new  duties  and  responsibilities. 
Involving  expense,  In  the  care  of  it.  Where 
the  road  is  necessary  or  beneficial  tb  the  pub- 
lic, acceptance  ordinarily  will  be  presumed 
when  dedication  has  been  shown. 

Plaintiff  relies  on  Brandt  v.  Olson,  79  Neb. 
612,  113  N.  W.  151.  That  was  a  section  line 
road.  PlaintlfTs  grantors  testified  that  It 
was  recognized  as  a  road  for  10  years.  Wit- 
ness Smith  testified  that,  when  owner,  he 
''cultivated  the  land  on  the  west  side  of  the 
road,  leaving  the  strip  In  controversy  for 
the  sole  u^e  of  the  public,  Intending  that  It 
should  be  used  as  a  highway."  The  opinion 
also  states  that  the  plaintiff  acquiesced  in 
Its  use  as  a  public  highway. 

We  are  of  opinion  that  the  evidence  does 
not  show  such  use  by  the  public  under  claim 
of  right,  or  such  dedlcatl<m  of  the  land  to 
the  public  t>j  the  owner,  accepted  by-  tbe 
public,  as  is  necessary  to  make  this  a  public 
highway  either  by  prescription  or  dedlcatlMi ; 
nor  do  we  think  that  the  evidence  shows  that 
the  plaintiff  has  acquired  an  easement  in  the 
defendant's  land. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  furthet 
proceedings  according  to  law. 

Reversed  and  remanded. 

ROSK,   J.,   not   sitting.  . 
MORRISSEY,  C.  J.,  dissents. 
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DIERS  T.  AHRENDT  (two  cases). 
(No.  19732.) 

(Supreme  Court  of  Nebraska.    Nor.  1,  1918.) 

(SyUalmt  bf  JEditoriiU  Staff.) 
BioHWATS  «s>17  —  SmnoncNOT  of  B>vi- 

DBROB. 
In  an  action  inTolvini;  a  strip  of  ground  run- 
ning from  the  northwest  corner  of  plaintiffs' 
land  south  to  a  highway,  claimed  by  defendants 
to  be  a  public  hiAway,  evidence  Md  to  sustain 
a  judgment  for  plaintiffis. 

Horrissey,  C.  J.,  dissenting. 

Appeal  from  District  Oourt,  Dodge  Ootm- 
ty;  Thomas,  Judge. 

Action  by  Robert  Dlers  against  Charles 
V.  Ahrendt,  consolidated  with  action  by  John 
Dlers  against  the  same  defendant.  Judg- 
ment for  plaintiffs  in  each  case,  and  defend- 
ant appeals.    Affirmed. 

W.  M.  Cain  and  N.  H.  Mapes,  both  at  Fre- 
mont, for  appellant  Frank  Doleml,  of  Fre- 
mont, for  appellees. 

CORNISH,  J.  This  case  InTolves  a  strip 
of  ground,  20  feet  wide,  running  from  the 
northwest  corner  of  the  plalntlfTs'  land,  a 
half  mile  south  to  the  public  highway,  port- 
ly located  upon  plaintiffs'  quarter  section. 
The  strip  la  claimed  to  be  a  public  highway, 
and  would  be  a  continuation  of  the  disput- 
ed road,  the  subject  of  controversy  in  Burk 
y.  Diers,  102  Neb.  — ,  169  N.  W,  263.  The 
facts  In -these  two  cases  are  substantially 
the  same,  except  that  In  the  instant  case 
the  road  in  dispute  is  along  a  section  line, 
and  there  is  some  evidence  that  at  one  time 
the  father  of  the  defendant,  when  road  over- 
seer, did  some  work  upon  it  These  facts, 
howeyer,  should  not  alter  the  conclusion  ar- 
rived at  On  the  west  and  south  sides  of 
defendant's  quarter  section  are  established 
public  highways,  and  there  Is  no  need  of  a 
public  highway  at  this  point  If  defendant's 
father,  as  road  overseer,  did  any  work  upon 
this  road,  it  would  hardly  be  notice  to  the 
plaintiffs  that  the  public  was  claiming  a 
'  right  in  It  Defendant's  father  lived  Im- 
mediately to  the  east  of  plaintiffs,  and  the 
evidence  shows  that  they  wanted  this  road 
for  couunoulcation  between  the  two  farms. 
It  is  not  shown  that  pU^ntiff  Robert  Dlers 
knew  of  the  work  being  done.  He  swears  be 
did  not  If  he  had  seen  Ahrendt,  Sr.,  work- 
ing on  the  road,  he  would  naturally  have 
thought  that  be  was  doing  it  for  his  own  con- 
venience. 

The  trial  oourt  found  for  the  plaintiffs 
In  this  case,  and  we  are  of  opinion  that  its 
judgment  should  be  affirmed. 

ROSE,  J.,  not  sitting. 
MORRISSEY,  O.  J.,  dissents. 


STATE  ex  rel.  ACTTON  v.  PBNROD,  County 

aerk.     (No.  20867.) " 

(Supreme  Court  of  Nebraska.     Nov.  1,  1918.) 

(Syllaitu  by  Me  Oourt.) 

1.  tei^cnoNs    ®=142— Ballots— Mandamus. 

Mandamus  will  not  lie  to  compel  a  county 
derk  to  place  on  the  nonpartisan  judiciary  bal- 
lot the  name  of  a  person  as  a  candidate  for  the 
office  of  judge  of  the  county  court  who  is  not 
one  of  the  two  candidates  who  received  the  high- 
est number  of  votes  at  the  primary. 

2.  Elections  «=s»141  —  STAiinES  «=3225%  — 
conbtbuonon  ov  statttte  —  gsnebai.  and 
Spboiai,  Provisions. 

Sections  2140,  2165,  Rev.  St  1913,  pertain 
to  the  subject  of  elections  generally.  The  non- 
partisan judiciary  act,  with  its  amendments,  is 
a  statute  complete  in  itself,  and  relates  to  an 
independent  subject  It  is  an  elementary  rule 
of  construction  that  special  provisions  in  an  act 
relating  to  particular  subject-matter  will  prevail 
over  general  provisions  in  other  statutes,  so  far 
as  there  is  a  conflict 

Mandamus  by  the  State,  on  the  relation  of 
Frank  W.  Acton,  against  Mabel  C.  Pearod, 
as  County  Clerk  of  Gage  County.  Writ  de- 
nied, and  action  dismissed. 

Lu  W.  Colby  and  Alfred  Hazlett  both  of 
Beatrice,  T.  J.  Doyle,  of  Lincoln,  and  WUlis 
E.  Reed,  Atty.  Oen.,  for  relator.  Rlnaker  & 
Kidd  and  Sackett  &  Brewster.  aU  of  Bea- 
trice, for  respondeat 

DEAN,  3.  This  is  an  original  application, 
commenced  In  this  court  for  a  writ  of  man- 
damus to  compel  respondent  to  place  the 
name  of  relator  upon  the  nonpartisan  ju- 
diciary ballot  as  a  candidate  for  the  office 
of  judge  of  the  county  court  The  writ  must 
be  denied. 

[1]  It  ai^ears  tbat  under  the  nonpartisan 
judidary  act  namdy,  sections  2209-2211, 
Rev.  St  1913,  as  amended  by  chapter  37, 
liaws  1917,  three  candidates .  filed  for  the 
office  In  question  at  the  primary.  After  the 
primary  It  became  the  duty  of  respondent, 
under  the  law,  to  place  upon  the  nonpartisan 
ballot  the  names  of  the  two  candidates  re- 
ceiving the  highest  number  of  votes.  F.  W^ 
Messmore  was  one  of  the  two  successful  can- 
didates, but  before  the  primary  he  entered 
the  military  service  of  the  United  States. 
About  two  months  after  the  primary,  which 
was  within  the  time  provided  by  statute,  he 
filed  in  the  office  of  respondent  his  resigna- 
tion. Subsequently  relator  and  another  citi- 
zen, neither  of  whom  were  candidates  at  the 
primary,  filed  their  respective  petitions  hi 
the  office  of  respondent  with  the  view  of 
becoming  candidates  at  the  general  election 
for  the  office. 

The  petition  In  behalf  of  relator  contained 
more  than  300  names,  and  requested  "that 
his  name  be  placed  on  the  official  ballot  as 
a  nonpartisan  candidate  by  petition."  He 
argues  that  because  his  petition  was  the  first 
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to  be  filed  after  the  resignation  of  Mr.  Mess- 
more,  therefore  Bectlou  2140,  Bev.  St.  1913, 
confers  upon  him  the  right  to  have  his  name 
placed  on  the  ballot  Section  2140  provides 
that  candidates  nominated  under  its  provi- 
sions "shall  be  termed  'candidates  by  petition' 
and  upon  the  ballot  upon  which  their  names 
are  printed  shall  be  printed  after  such  names 
the  words  "By  petition.'"  It  seems  clear  to 
as  that  section  2140,  in  requiring  the  desig- 
nation "candidates  by  petition"  to  appear  on 
the  ballot  appar«t>tly  conflicts  with  the  non- 
partisan Judiciary  act,  which  provides  that 
the  names  ot  Judicial  candidates  shall  ap- 
pear on  the  ballot  "without  any  poUtica 
designation,  circle  or  mark  whatever."  Lewi 
1917,  c  87,  f  2210. 

Section  2166,  Ber.  St  1013,  makes  provl- 
sion  for  filling  a  vacancy  that  occurs  when 
the  nominee  of  a  political  party  declines  a 
nomination  or  when  a  vacancy  otherwise 
occurs.  The  nonpartisan  act  having  no  such 
provision,  and  Its  language  seeming  to  con- 
template that  there  may  be  but  one  candi- 
date at  the  general  election,  we  are  con- 
vinced that  it  was  the  legislative  Intent  that 
the  candidates  whose  names  appear  on  the 
nonpartisan  twUot  at  the  general  election 
most  be  restricted  to  evuSi  candidates  as 
have  been  nominated  under  that  act  at  the 
primary.  Of  course  this  does  not  prevent  the 
voter  from  writing  on  the  ballot  at  the  gen- 
eral election  the  name  of  any  person  for 
whom  he  wants  to  vote. 

[2]  Sections  2140,  2165,  Eev.  St  1913,  per- 
tain to  the  subject  of  elections  generally. 
The  nonpartisan  Judiciary  act  with  its 
amendments,  U  a  statute  complete  in  itself, 
and  relates  to  an  independent  subject.  It  Is 
an  elementary  rule  of  construction  that  spe- 
cial provisions  in  an  act  relating  to  partio- 
nlar  subject-matter  will  prevail  over  general 
provisions  In  other  statutes,  so  ftir  as  there 
is  a  conflict  Williams  v.  Williams,  101  Neb. 
360,  163  N.  W.  147.  A  proper  observance  of 
the  role  will  not  permit  any  other  conclusion 
than  that  at  wAcfa  we  have  arrived. 

We  deem  It  pr<H>er  to  suggest  that  relator's 
argument  should  be  addressed  to  the  Legisla- 
ture, rather  than  to  the  courts. 

The  writ  Is  denied  and  the  action  dis- 
missed.   DlsmlBsed. 

MOBRIS8BT,  O.  J.,  not  sitttng. 

SBDOWICK,  J.  (concnrrlug).  When  one  of 
the  two  candidates  that- have  beai  nominated 
for  tbe  office  of  county  Judge  at  the  primary 
election  under  the  nonpartisan  Jndidary  act 
of  1018  dies  or  declines  th«  ncnainatloD  be- 
fore the  general  election,  whether  the  vacan- 
cy ao  created  upon  the  ticket  for  the  general 
tlectloD  can  be  flUed  by  petition  Is  a  qoee- 
tlon  of  difficulty.  The  primary  election  law 
of  1907  (Bear.  St  1913,  H  21S4-2208  [Laws 
1907,  c.  521)  contains  a  general  provision  for 
nominating  officers  by  i)etltion ;  section  2140 
specifying  tbe  officers  so  to  be  nominated, 


and  among  them  the  Judge  of  tbe  district 
court:         \ 

"Certificates  for  the  nomination  of  the  Judge 
of  the  district  court  shall  be  filed  with  the  coun- 
ty clerk  of  each  county  embraced  in  such  judi- 
cial district" 

This  section  has  not  been  changed  by  the 
Legislature,  although  it  is  referred  to  with 
am>roval  in  chapter  33,  Laws  1916,  whldi 
amends  section  2138,  Rev.  St.  1013.  Thus 
we  have  one  important  Judicial  officer  who 
may  be  nominated  by  pc^tlon,  although  his 
name  has  not  been  submitted  to  the  electors 
at  the  primary  election. 

The  primary  election  law  of  1007,  as  It  Is 
still  in  force,  contains  general  provisions  tor 
tjie  filling  of  vacancies  on  the  ticket  at  the 
general  election,  which  before  the  enactment 
of  the  nonpartisan'  act  applied  to  all  otBcee 
for  which  candidates  might  be  nominated  at 
the  primary  election,  and  contained  ample  ' 
provisions  for  filling  any  vacancy  on  the 
ticket  at  the  general  election  that  might  oc- 
cur by  death  or  declination  of  a  candidate 
nominated  at  the  primary,  or  which  might 
occur  for  any  other  reason.  The  policy  of 
the  law  plainly  is,  and  has  been  through  all 
this  legislation,  to  fill  such  vacancies  and 
to  require  that  the  ballot  at  the  general  elec- 
ttoQ  shall  present  to  the  voters  the  names  of 
at  least  two  candidates  for  every  office  that 
la  to  be  filled,  and  we  might  safely  say  that 
tbe  failure  to  do  bo^  If  thei«  Is  such  failure, 
in  the  case  of  the  nonpartisan  ballot  at  the 
general  election,  was  merely  an  oversight  of 
the  Legislature,  and  that  If  the  possibility 
of  the  contingency  that  has  arisen  In  this 
case  had  been  suggested  to  the  attention  of 
the  Legislature,  a  provision  would  have  been 
inserted  resnedylng  the  apparent  defect  in 
the  present  law.  It  is  unfortunate  If  such 
vacancies  on  the  Judicial  ballot  cannot  be 
filled  before  the  general  election.  If,  how- 
ever, the  court  should  hold  that  the  policy 
of  the  law  to  be  derived  from  all  of  the  leg- 
islation upon  this  subject  requires  that  this 
vacancy  should  be  filled  by  i)etltlon,  a  con- 
tingency might  arise  whidi  requires  further 
legislation,  and  which  tbe  oourt  would  be 
unable  to  meet  If,  as  In  this  case,  more 
than  one  candidate  is  presented  by  petition 
to  fill  this  vacancy,  there  is  no  method  pro- 
vided, or  even  indicated,  ia  tbe  statute  by 
which  It  could  be  determined  which  one  of 
these  candidates  should  have  a  place  upon 
the.  general  ticket  and  the  court  cannot  find 
from  tbe  general  policy  of  the  law  any  means 
of  determining  that  question.  And  the  non- 
partisan Judiciary  act  expressly  provides: 

"Said  county  clerk  or  other  official  shall  place 
on  said  separate  ballot  in  each  office  division, 
twice  as  many  names  as  there  are  places  to  be 
filled  at  the  said  general  election.  Said  names 
shall  be  the  names  of  the  persons  who  received 
the  highest  number  of  TOtes  for  tbe  office  for 
which  they  were  candidates  in  the  primary." 
Rev.  St.  1013,  i  2211  (Laws  1017,  c.  37). 

If  this  language  is  construed  literally,  it 
excludes  the  possibility  of  filling  a  vacanr 
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under  such  drcumstances.  I  suppose  we  are 
compelled  to  adopt  the  conclusioa  reached  In 
the  majority  opinion.  ' 


SANDT  et  aL  v.  WESTERN  SARPI  DRAIN- 
AGE DIST.  et  aL     (No.  20645.) 

(Supreme  Court  of  Nebraska.    Not.  1,  1918.) 

(SyUalvt  (y  the  Oourt.) 

1.  dftairb   4=940— assessigent  of  benefits 
—Injunction— Pbocedoke. 

If  one  of  the  alleged  grounds  for  enjoining 
the  district  board  of  a  drainage  district  from 
proceeding  to  an  apportionment  or  reapportion- 
ment of  benefits  under  the  drainage  act  is  that 
the  state  board  has  not  approved  of  the  plans 
and  specifications  of  the  improvement,  the  dis- 
trict court  should  allow  the  district  board  to 
submit  its  plans  and  specifications  to  the  state 
board,  and,  if  approved  by  that  board,  the  court 
should  thereupon  proceed  accordingly,  but 
should  not  allow  any  contract  to  be  let  or  work 
begun  without  application  for  such  approval 
of  the  state  board. 

2.  Appeal  and  Eerob   «=»ie7  —  Review  — 
Effect  of  Stipulation. 

A  stipulation  made  for  the  purpose  of  as- 
sisting the  trial  court  in  determininf^  whether  a 
temporary  injunction  shall  be  continued  until 
the  final  trial  of  the  case  will  not  be  considered 
in  this  court  to  prevent  the  parties  from  con- 
testing here  the  only  question  which  was  aftw- 
wards  finally  tried  upon  its  merits. 

3.  Drains    4=^2(3)  —  Dsainaob  Law— Ap- 
plication. 

Chapter  146,  Laws  1911,  does  not  apply  to 
drainage  districts  organized  before  its  enac^ 
ment 

4.  Dkains   €=983— Assessment  of  Benefits 
—Injunction. 

The  fact  that  the  purpose  of  the  proposed 
changes  and  improvements  is  the  same  as  the 

gurpose  of  the  original  plans  and  specifications, 
I  immaterial.  The  question  here  is  whether 
the  proposed  plans  and  specifications  contem- 
plate such  changes  as  may,  in  the  reasonable 
discretion  of  the  district  board,  render  the  origi- 
nal apportionment  of  benefits  unequal  and  un- 
just 

5.  Dbains    €=»83  —  Injunction  —  Appob- 
tionment  of  Benefits— Evidence. 

In  this  action  to  enjoin  the  district  board 
from  proceeding  with  the  proposed  reapportion- 
ment of  benefits,  it  is  not  necessary  to  deter- 
mine whether  the  original  plans  might  have 
been  so  promptly  and  thorougnly  executed  as  to 
accomplish  the  purpose  of  the  improvement  un- 
der the  original  a[>portionm«it,  since  the  evi- 
dence wiH  not  justiry  the  finding  that  the  dis- 
trict board  failed  to  exercise  a  reasonable  dis- 
cretion as  to  tbe  time  and  manner  of  performing 
the  work  under  the  circumstances. 

Appeal  from  District  Court,  Sarpy  County ; 
Begley,  Judge. 

Action  for  injunction  by  H.  O.  Sandy  and 
others  against  the  Western  Sarpy  Drainage 
District  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed  and  dis- 
missed. 

A.  E.  Langdon  and  E.  S.  Nlckerson,  both  of 
Papillion,  and  Stout,  Rose  &  Wells,  of  Oma- 
ha, for  appellants.  Vlnsonhaler,  McOuckIn  & 
Caldwell,  of  Omaha,  for  appellees. 


SEDGWICK,  J.  The  defendant  drainage 
district  was  orgaidzed  under  the  act  of  1907. 
Laws  1907,  c.  153  (Rev.  St.  1913.  §{  1866-1901). 
The  board  of  directors  duly  made  an  appor- 
tionment of  benefits  under  the  statute,  and 
afterwards  proceeded  and  was  about  to  make 
a  reapportionment  of  benefits  under  tbe  pro- 
viso of  section  1879,  Rev.  "St.  1913,  which  Is 
as  follows: 

"If  there  is  such  a  change  of  plans,  or  en- 
largement or  extension  of  tbe  work,  as  to  make 
a  different  apportionment  necessary,  then  the 
board  of  directors  as  to  the  future  expenditures 
shall  make  a  new  apportionment  of  benefits, 
in  which  event  all  the  procedure  above  mention- 
ed for  the  original  apportionment  shall  ai^ly." 

This  plaintiff  and  others  began  this  action 
in  the  district  court  for  Sarpy  county  to  en- 
join the  proposed  reapportionment  of  benefits. 
After  the  action  had  been  dismissed  as  to  all 
other  plaintiffs,  the  district  court  found  the 
Issues  in  faror  of  this  plaintiff,  and  enjoined 
the  district  from  proceeding  with  the  reap- 
portionment, from  which  Judgment  the  de- 
fendants have  appealed. 

The  evidence  shows  without  contradiction 
that  it  had  become  necessary  for  tbe  district 
to  make  a  further  considerable  expenditure 
of  money,  and  the  defendants  contend  that 
this  work  Involved  a  change  of  plan  or  en- 
largement or  extension  of  the  work  so  that  a 
reapportionment  was  necessary.  This  the 
plaintiff  denied,  and  contends  that  "there 
was  no  change  of  plans,  enlargement  or  ex- 
tension of  work,  from  that  originally  adopt- 
ed," and  also  contends  that  where  there  is  a 
necessary  change  of  plaus  the  board  cannot 
reapportion  benefits  when  the  change  In  the 
plans  and  specLflcationa  will  cause  additioual 
expense  "more  than  15  per  cent  above  the 
estimated  cost  of  the  original  plans,"  with- 
out such  chhnge  and  Increased  liabUity  has 
been  authorised  by  an  election,  and  no  elec- 
tion has  been  held  authorizing  such  pro- 
ceedings. 

[1]  It  appears  that  the  district  board  had 
not  applied  to  the  state  board  of  irrigation, 
highways,  and  drainage  for 'an  approval  of 
its  plans  for  ttiis  additional  work  when  this 
action  was  begun,  but  afterwards,  while  the 
action  was  pending  in  the  district  court,  ditl 
make  sbch  application,  and  the  said  board, 
with  a  certain  modification,  approved  the 
plans.  The  statute  requires  that  such  approv- 
al shall  be  had  "before  any  contract  Is  tec 
or  work  begun."  Rev.  St  1913,  §  3423.  The 
district  tKtard  immediately  modified  its  plaus 
so  as  to  conform  to  the  decision  of  the  state 
board,  and  proceeded  in  this  acti(Ht  accord- 
ingly. As  this  approval  of  the  state  board 
was  made  "before  any  contract  is  let  or  work 
begun,"  and  the  actien  of  the  state  Iioard 
was  brought  to  the  attention  of  tlie  trial 
court  before  its  final  decree.  It  would  seem  to* 
be  proper  for  the  trial  court,  In  this  equita- 
ble action,  to  consider  that  the  idans  of  the 
district  board  had  been  properly  approved. 
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and  to  make  Its  final  Judgment  accordingly. 
[11  It  Is  also  contended  that  the  decree  of 
the  trial  court  was  entered  by  stipulation  of 
the  parties,  and  provided  that  the  work  might 
be  proceeded  with  as  approived  by  the  state 
board,  and  the  further  order  that  it  should 
be  paid  for  by  assessment  upon  the  original 
apportionment    The  contention  seems  to  be 
that  there  Is  no  Issue  left  as  to  the  necessity 
of  new  plans  or  any  cbange  of  plans.    After 
the  temporary  Injunction  liad  been  allowed 
in  this  case,  the  qnestloa  was  raised  whether 
it  should  be  continued  until  th^  case  could 
finally  be  tried  and  determined.     The  de- 
fendants had  made  some  change  in  their  plans 
in  accordance  with  the  findings  and  order  of 
tbe  state  board,  and  the  trial  court,  in  passing 
upon  the  qnestion  wheth  r  the  temporary  in- 
Jnnctioa  shoiild  be  continued  in  view  of  these 
changes  in  the  plans,  recited  in  its  order 
that  the  parties  had  stipnlated  that  the  tem- 
porary Injimctioa  should  be  continued   in 
force  restraining  the  defendants  "from  mak- 
ing any  reapiwrtlonment  of  the  benefits  for 
the  purpose  of  levying  assessments  or  raising 
money  to  pay  for  any  Improvements  now  con- 
templated as  shown  by  the  plans  and  aped- 
flcatlons  offered  in  evidence  on  the  hearing 
for  temporary  injonction,"  and  recited  in  the 
order: 

"It  being  understood  that  said  improvements, 
now  oontemplated,  shall  be  paid  for  by  assess- 
ment levied  on  the  basis  of  the  old  apportion- 
ment hivetofore  made  in  said  district 

It  is  contended  that  the  defendants  are 
estopped  by  this  recitation  of  the  stipulatl<Hi 
to  now  insist  upon  their  right  to  proceed 
with  the  reapportlozmient  This  order  was 
entered  in  November,  1917,  and  the  case  was 
continued  for  trial  upon  its  merits  and  tried 
in  April  following.  The  questicm,  then,  tried 
by  the  parties  and  determined  by  the  court, 
was  aa  to  whether  the  defendants  should  be 
perpetually  enjoined  from  proceeding  with 
the  reapportionment;  no  reference  In  the 
trial  being  made  to  any  stipulation  to  the 
contrary.  Although  the  defendants  made  no 
objection  to  this  recital  In  the  order  upon 
the  application  to  continue  the  temjwrary  in- 
junction, they  clearly  are  not  now,  under  the 
circumstances,  estopped  to  present  the  merits 
of  the  controversy  npon  this  awoal. 

[3]  In  1911,  chapter  145  of  the  Laws  of  that 
.Tear  was  enacted.  Its  porpoae,  as  expressed 
in  the  title,  was  to  amend  one  of  the  sec- 
tions of  the  former  act  and  to  add  other  sec- 
tions to  the  act.  One  of  the  sections  added 
is  section  44  (Bev.  St  1918,  i  1914).  It  pro- 
Ylded  that  the  directors  of  the  district  should 
submit  the  plans,  spedflcations,  and  estimate 
ot  cost  for  the  contemplated  improvements 
to  a  vote  of  the  electorate  of  the  district,  and 
then  provided  that: 

"Xo  changes  in  such  plans  and  specifications 
eball  be  made  thereafter  by  the  board  which 
•hall  cost  in  the  aggregate  more  than  16  per 
oent  above  said  estimated  cost" 


In  this  case  the  proposed  change  in  the 
plans  and  specifications  would  Involve  a  cost 
of  more  than  15  per  ceat  of  the  estimated 
cost  of  the  first  plans  and  specifications,  and 
it  is  contended  that,  as  these  prc^osed 
changes  were  not  submitted  to  a  vote  of  the 
electorate,  the  board  was  not  empowered  to 
make  this  reapportionment  of  benefits.  Bat 
this  new  secticni  by  Its  express  terms  applies 
only  to  "districts  hereafter  organised,"  and 
the  words  "such  plans  and  specifications" 
refer  plainly  to  the  plans  and  spedflcations 
as  have  been  adopted  by  a  vote  of  the  elec- 
tors and  not  the  plans  and  specifications 
adopted  by  the  board  of  directors  under  the 
statutes  as  they  were  when  this  company 
was  organised. 

[4,  E]  The  plalntlfFs  insisted  and  intro- 
duced a  considerable  evidence  of  experts  and 
others  to  show  that  the  "proposed  work,  np- 
on which  is  based  appellant's  datm  for  a  new 
apportionment,  Is  identical  In  purpose  with 
the  plans  orlglniany  adopted  and  upon  which 
the  present  apportionment  is  based."  The 
purpose  of  the  original  plans,  and  the  pur- 
pose of  the  present  plans.  Is  to  prevent  the 
water  from  the  rivers  which  adjoin  the  dis- 
trict and  other  waters  from  overflowing  these 
lands,  and  to  drain  such  lands  as  are,  or  may 
become,  so  wet  as  to  need  drainage.  The 
plalntltrs'  evidence  showed  that  this  purpose 
was  at  all  times,  and  still  is,  the  general  pur- 
pose of  the  improvement.  The  plans  and 
spedflcations  for  these  Improvements,  as 
they  are  now  contemplated,  have  been  ap- 
proved by  the  state  board.  The  district  board 
has  authority  to  proceed  with  the  Improve- 
ments according  to  these  plans  and  specifica- 
tions. The  question  is  whether  "there  is 
such  a  change  of  plans  or  enlargement  or  ex- 
tension of  the  work,  as  to  make  a  different 
apportionment  necessary."  Rev.  St.  1913,  S 
1879.  The  district  borders  for  some  distance 
on  the  Elkborn  and  Platte  rivers.  The  water 
from  these  rivers  has  affected  sbme  of  the 
tracts  of  land  In  the  district  much  more  than 
was  antldpated  when  the  original  apportion- 
ment of  benefits  was  made.  It  has  washed 
away  and  destroyed  the  major  part  of  some 
of  the  tracts  of  land,  so  titiat  it  is  now  Impos- 
sible that  they  should  be  benefited  as  it  was 
antldpated  that  they  woxild  be.  Other  tracts 
of  land  In  the  district  are  not  directly  affect- 
ed  by  the  action  of  the  river.  By  the  origi- 
nal plans  and  spedflcations  it  was  estimated 
that  much  the  larger  proportion  of  the  ex- 
pense would  be  occasioned  by  the  necessity 
of  draining  the  lands  not  so  directly  affected 
by  the  river.  Under  the  proposed  clumge  in 
the  plans  and  si>eclflcatlon8,  whldi  has  been 
approved  by  the  state  board,  It  is  estimated 
and  ccmtemplated  that  mudi  the  larger  pro- 
portioD  of  the  expenses  will  be  made  neces- 
sary to  protect  the  tracts  of  land  that  are 
exposed  to  the  action  of  the  river  and  to  the 
overflow  of  water  therefrom.  It  seems  clear 
from  this  evidence  that  some  of  these  tracu 
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of  land  will  receive  a  much  larger  proportion 
of  benefits  from  the  tmproTements  now  con- 
templated tban  they  cctold  have  received 
from  the  Improvements  contemplated  under 
the  former  apportionment.  On  the  other 
hand,  many  tracts  of  land  will  be  little,  If 
any,  benefited  by  the  additional  expense  made 
necessary  by  the  proposed  changes.  It  Is 
contended  that  the  district  board  failed  to 
properly  oarry  out  the  original  plans;  that 
their  neglect  to  perform  the  work  as  caUed 
for  by  the  plans  Is  the  cause  of  the  necessary 
expense  of  the  plans  now  adopted.  jThe 
board  replies  that  this  plaintiff  was  a  mem- 
ber of  the  district  board  while  the  work  was 
done  under  the  orlgtaal  plans,  and  made  no 
objection  to  the  manner  of  doing  the  work, 
nor  to  any  act  or  failure  to  act  by  the  board, 
but,  on  the  contrary,  participated  therein. 
However  that  may  be,  we  do  not  find  in  the 
record  sufficient  evidence  to  establish  any 
such  misconduct  or  neglect  on  the  part  of  the 
board. 

We  haye.  in  this  case  ooly  to  determine 
whether  any  changes  should  be  made  in  the 
apportionment  of  benefits.  The  question  as 
to  what  changes  should  be  made,  and  how 
the  apportionment  should  be  made,  is  not 
before  the  court,  and  should  not  be  at  all 
prejudiced  by  these  proceedings.  The  dis- 
trict board  will  fix  a  time  for  making  the  re- 
apportionment, giving  notice  to  the  electors 
as  the  statute  provides,  and  all  parties  in- 
terested or  affected  by  the  apportionment 
will  be  given  an  opportunity  to  be  heard  be- 
fore the  board.  If  the  district  board  should 
make  any  Improper  or  unjust  apportionment 
of  benefits,  the  parties  affected  may,  under 
the  statute,  appeal  from  the  reapportionment. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  dismissed. 

Reversed  and  dismissed. 

LETTTON  and  ROSE,  JJ.,  not  sitting. 


HIATT  et  al.  v.  TOMUNSON  et  aL 

(No.  20667.) 

(Supreme  Court  of  Nebraska.     Nor.  1,  1918.) 

(SvJtaiu*  Iv  tlie  Court.) 

1.  OouRTiES     <3=>196(l)—CoNTBACTs— Monet 
Paio  to  Pbecinct  Assessobs— Statute. 

Sections  1104-1106,  Rev.  St  1913,  con- 
straed,  and  held  not  to  indude  within  their 
terms  money  paid  to  precinct  assessori  for  offi- 
cial services. 

2.  Appeal  and  EIbbob  iS=>  1176(6) — Deuuebeb 
—Dismissal. 

Wlien  plaintiff  stands  on  a  demurrer,  and 
refuses  to  plead  further,  and  the  judgment  of 
the  district  court  is  afiBrmed  here,  the  action 
will  be  ordered  digmissed.  Estabrook  v.  Hughes, 
8  Neb.  496,  1  N.  W.  132. 

Appeal  from  District  Court,  Holt  County; 
Dickson,  Judge. 

Suit  by  M.  T.  Hlatt  and  others,  taxpay- 
ers, etc.,  against  Henry  W.  Tomllnson  and 


others,  as  members  of  the  former  Board  of 
Supervisors  of  the  Ctounty  of  Holt  De- 
murrer to  answer  overruled,  action  dismiss- 
ed, and  plaintiffs  appeal.  Affirmed,  and  ac- 
tion dismissed. 

H,  M.  nttley,  of  O'Neill,  for  I4)pellant8. 
J.  J.  Harrington  and  J.  A.  Donohoe,  both  of 
O'Neill,  for  appellees. 

DEAN,  J.  This  case  was  begun  by  plain- 
tiffs, as  resident  taxpayers,  "in  behaU  of  the 
county  of  Holt,"  then  under  township  or- 
ganization, to  recover  |2,979  from  defend- 
ants, who  were  members  of  the  board  of 
supervisors  in  1914.  It  is  alleged  that  the 
money  was  unlawfully  ordered  paid  by  de- 
fendants out  of  county  funds  to  the  precinct 
assessors  on  their  claims  for  offldal  services 
in  that  year.  A  demurrer  to  the  answer  was 
overruled,  and,  plaintiffs  refusing  to  plead 
further,  the  action  was  dismissed.  Plaintiffs 
appealed. 

Tills  case  was  brooj^t  here  tiefore  by 
plaintiffs.  The  former  oplniaa  is  entitled 
Holt  County  v.  OVtmllnson,  98  Neb.  777,  154 
N.  W.  687,  Ann.  Oas.  1917A,  868.  In  tbat 
case  the  district  court  sustained  modons  to 
dismiss  that  were  filed,  respectively,  by  de- 
fendants and  Holt  county.  On  appeal  the 
judgment  was  reversed,  and  the  cause  re- 
manded, "with  directions  to  overrule  the  mo- 
tion to  dismiss  the  case,  and  to  permit  appel- 
lants to  amend  the  title  of  the  case,  and 
make  the  county  a  party  defendant,  if  they 
so  desired."    It  is  also  there  said: 

"The  only  issue  presented  is  whether  the  dis- 
trict court  erred  in  sustaining  the  motions  to 
dismiss." 

In  the  present  case  paragraph  4  of  the  pe- 
tition alleged  that  the  claims  of  the  assessora 
did  not  "show  the  date  of  each  day  on  which 
the  claimants  were  employed,"  as  provided 
in  section  6427,  Rev.  St.  1913 ;  that  in  more 
than  half  of  the  assessment  traoka  made  up 
by  the  county  assessor  from  the  several 
schedules  returned  by  the  township  assessors 
the  oath  required  by  section  6426,  Rev.  St. 
1918,  was  not  affixed  by  the  precinct  assess- 
ors; that  a  large  nimiber  of  the  claims  of 
the  precinct  assessors  "were  not  indorsed 
with  the  written  approval  thereon  of  the 
county  assessor  before  the  same  were  al- 
lowed by  the  board,  as  required  by  section 
2461,  of  the  1918  Revised  Statutes." 

Defendants  in  th^  answer  admitted  that 
some  of  the  claims  before  payment  were  not 
formally  Indorsed  by  the  county  assessor, 
but  alleged  that  they  were  all  approved  by 
that  officer  t>efore  payment;  admitted  "that 
about  one-half  of  the  precinct  assessment 
books  •  ♦  *  were  not  formally  sworn  to 
as  required  by  section  6428"  (642Q).  Defend- 
ants denied  "each  and  every  other  allega- 
tion contained  in  said  paragraph  4"  of  plain- 
tiffs' petition. 

It  is  not  pleaded  by  plaintiffs,  nor  is  it 
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argaed,  that  the  county  lost  any  money  by 
the  acts  at  defendants  that  are  complained 
•f.    In  plaintiffs'  brief  It  Is  said: 

"^ur  cause  of  action  was  became  the  claims 
vera  not  made  out  as  required  by  statute  and 
were  not  properly  verified." 

'  Elsewhere  they  argue  that  the  only  ques- 

tion to  be  determined  la  whether  "the  pen- 
I  tlty  fixed  by  Mctlons  6427  and  1105  can  be 
I  recovered  in  this  action  under  the  admls- 
i  tleos  made  by  the  defendants  In  their  an- 
j        swer." 

[1]  Chapter  6B,  Laws  1906,  appears  in  Rev. 
St  1913  as  sections  1104-1106,  and  should  be 
construed  together.  Section  1104  provides: 
"All  contracts,  either  express  or  implied,  en- 
tered into  with  any  county  board,  for  or  on  be- 
half of  any  county,  and  au  orders  given  by  any 
I  such  board  or  any  of  the  members  thereof,  for 
any  article,  service,  public  improvement,  ma- 
terial or  labor  in  contravention  of  any  statutory 
limitation,  or  when  there  ai'e,  or  were,  no  funds, 
legally  available  therefor,  or  in  the  absence  of 
a  statnte  expressly  authorizing  such  contract  to 
be  entered  into,  or  sudi  order  to  be  given,  are 
hereby  declared  nnlawful  and  shall  be  wholly 
void  as  an  obligation  against  any  such  county. ' 

Section  1106  provides: 

"Any  public  official,  or  officials  who  shall 
audit,  allow,  or  pay  out,  or  cause  to  be  jf&id 
out,  any  fnnds  of  any  county  for  any  article, 
public  improvement,  material,  service,  or  labor, 
contrary  to  the  provisions  of  the  next  preced- 
ing section,  shall  be  liable  for  the  full  amount 
80  expended,  and  the  same  may  be  recovered 
from  any  such  official  or  the  surety  upon  his 
official  bond  by  any  such  county,  or  any  tax- 
payer thereof. 

Section  1106,  so  far  aa  applicable  to  this 
case,  provides  generally  that  no  Jtidginent 
shall  be  rendered  against  any  county  under 
any  contract  entered  into  In  violation  of  the 
provisions  of  the  two  preceding  sections. 

It  Is  obvious  that  plaintiffs'  action  cannot 
be  maintained  under  section  1105,  as  ar- 
gued by  them,  nor  nnder  any  of  the  fore- 
going sections.  Those  sections  have  no  ap- 
plication to  the  facts  in  the  present  case, 
becanse  th^  r^ate  solely  to  a  penalty  to  be 
recovered  for  the  payment  of  any  public 
fands  "contrary  to  the  provisions  of"  section 
1101.  The  services  of  the  precinct  assess- 
ors were  not  performed  under  contract,  ei- 
ther express  or  implied,  with  the  county 
board,  but  In  pursuance  of  an  election  by  the 
people.  There  was  no  contractual  relation 
between  the  county  board  and  the  precinct 
assessors  for  their  services.  Hence  those  j 
se<.'tlons  do  not  apply. 

Section  6427  is  relied  upon  in  part  by 
plaintiffs  for  recovery.  That  statute  pro- 
vides generally  that,  If  the  county  board  al- 
lows the  bills  of  precinct  assessors  that  are 
not  made  out  In  accordance  with  Its  provi- 
Mons,  the  board  "shall  be  liable  on  their 
bonds  for  amount  of  same."  The  only  viola- 
tion of  section  6427  alleged  In  the  petition 
is  that  the  claims  of  the  precinct  assessors 
did  not  show  the  date  of  each  day  on  which 
they  were  employed.  The  answer  denied 
that  allegation,  and  plaintiffs'  demurrer  in 
effect  admitted  the  truth  of  defendants'  plea. 


Hence  the  court  properly  overruled  the  de- 
murrer and  motion  for  judgment  on  the 
pleadings  filed  by  plaintiffs. 

[2]  When  plaintiffs  stand  on  a  demurrer, 
and  refuse  to  plead  further,  and  the  Judg- 
ment of  the  district  court  Is  affirmed  here, 
the  action  will  be  ordered  dismissed.  Esta- 
brook  v.  Hughes,  8  Neb.  496,  1  N.  W.  132. 
The  judgment  Is  affirmed,  and  plaintiffs'  ac- 
tion must  therefore  be  dismissed. 

Dismissed. 

LETTON  and  ROSE,  JJ.,  not  sitting. 


CLARE  v.  STATE.    (No.  20560.) 
(Supreme  Court  of  Nebraska.    Nov.  1,  191&) 

fSiillaiiu  ly  the  Court.) 

1.  Labceny    «=»30(Q— Indictmknt— Statctis 
— "Hoa." 

The  use  of  the  generic  name  "hog"  is  a  suf- 
ficieot  descriptiwi  under  the  statnte,  providing 
punishment  for  stealing  a  "sow,  barrow,  boar 
or  pig." 

rEid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hog.] 

2.  IwnrcTMEXT  and   InroBMAnoK   <S=»181  — 
Dbbcbiptiow— Vawanci:. 

"A  variance  between  a  deserlntive  avennent 
of  the  information  and  the  evidence  given  in 
support  thereof  is  not  fatal,  unless  such  vari- 
ance is  material  to  the  merits  of  the  ease  or 
prejadicial  to  the  defendant"  Ooldsberry  r. 
State,  66  Neb.  812,  92  N.  W.  906. 
8.  C&iMiNAi,  Law  «S3369(]>— EvinENaB— Oth- 
£B  Acts. 

To  make  evidence  of  other  acts  available  in 
a  criminal  prosecntlon,  some  use  for  it  must 
be  found  as  evidenoing  a  conapiracy,  knowledge, 
design,  disposition,  plan,  or  schemev  or  other 
quality  which  is  of  itself  evidence  bearing  upon 
the  particular  act  charged. 

Error  to  District  C^urt,  Boone  County; 
Thomas.  Judge. 

George  Clark  was  convicted  of  stealing 
four  hogs,  and  he  brings  error.    Affirmed. 

A.  B.  aarten,  of  Albion,  for  plalntUC  in  «r^ 
ror.  WlUJs  E.  Reed,  Atty.  Gen.,  J.  M.  WUd, 
Asat.  Atty.  Gen.,  and  W.  J.  Donahue,  of  Al- 
Uon,  for  the  State. 

CORNISH,  J.  The  biformatlon  Charged 
the  stealing  of  "four  hogs."  Defendant, 
convicted,  brings  error  to  this  court. 

[1]  The  sufliciency  of  the  description  is 
Qoestloiied,  and  our  attention  Is  called  to  the 
statutory  description  (Rev.  St  1913,  (  8940), 
which  uses  the  words,  "aow,  barrow,  boar  or 
pif."  It  I8  not  denied  that  a  "hog"  is  either 
a  "sow,  barrow,  boar  or  pig,"  but  defendant 
Insists  that  he  was  entitled  to  know  the 
q>ecie3,  so  that  he  "ml^t  be  prepared  to 
meet  the  evidence."  The  point  is  too  techni- 
cal, nie  rvle  contended  for  is  not  needed 
for  the  protection  of  the  accused,  and  so  the 
courts  hold  that  the  use  of  a  generic  name, 
which  Includes  the  specific.  Is  generally  suf- 
ficient, although  the  contrary  may  not  be. 
Whitman  v.   State,  17  Neb.  224,  22  N.  W. 


£s>For  other  cases  tee  same  topic  and  KBY-NUMBBR  in  all  Kejr-Numbsrvd  Dlsmta  and  IndezM 

Digitized  by  VnOOQlC 


272 


169  NORTHWESTERN  REPORTER 


(Minn. 


459;  Hase  v.  State,  74  Neb.  493,  105  N.  W. 
253 ;  25  Cyc.  83,  84. 

[3]  At  the  trial  the  defendant  admitted 
that  be  assisted  another  person  in  loading 
the  hogs  and  sending  them  off  to  market,  bat 
denied  any  knowledge  of  the  pur{)ose  for 
which  they  were  being  taken,  and  denied  any 
prearrangement,  plan,  or  conspiracy  to  steal. 
Guilty  knowledge  or  intent  was  liable  to  be 
left  In  doubt.  The  trial  court,  as  bearing 
upon  criminal  intent,  permitted,  over  the 
objection  of  defendant,  evidence  of  the  steal- 
ing, by  defendant,  from  the  same  place,  of 
other  hogs  8  days  before,  and  the  stealing 
of  hides  IS  days  before,  the  crime  alleged, 
in  conjunction  with  three  others,  including 
the  one  above  mentioned,  in  pursuance  of 
a  common  plan.  This  was  not  error.  The 
mere  fact  that  the  person  has  committed  one 
crime  is  not,  in  law,  evidence  that  he  com- 
mitted another.  The  accused  must  not  be 
tried  for  one  offense  and  convicted  of  an- 
other. To  make  evidence  of  other  acts  avail- 
able, some  use  for  It  must  be  found  as  evi- 
dencing a  conspiracy,  knowledge,  design,  dis- 
position, plan,  or  other  quality,  which  is  of 
itself  evidence  bearing  upon  the  particular 
act  charged.  Knowing  only  that  defendant 
helped  to  load  the  hogs  under  suspidous  cir- 
cumstances might  not  be  convincing.  When 
we  know  that  he  participated  in  the  same 
way  in  other  stealings  from  the  same  place, 
all  under  suspicious  circumstances,  the  prob- 
aMlity  or  possibility  of  innocence  is  not  so 
great.  When,  as  sought  here,  it  is  shown 
thftt  he  participated  in  the  proceeds  of  the 
other  stealing,  and  had  a  common  plan  or 
design  with  others  to  rob  the  owner,  the  evi- 
dence may  become  quite  convincing  that 
theft  was  intended  in  the  case  in  hand. 
Knights  V.  State,  58  Neb.  225,  78  N.  W.  508, 
76  Am.  St  Rep.  78 ;  Goldsberry  v.  State,  66 
Neb.  312,  92  N.  W.  906;  Clark  v.  State,  79 
Neb.  473,  113  N.  W.  211;  Becker  v.  State, 
91  Neb.  852,  136  N.  W.  17 ;  1  Wlgmore,  Evi- 
dence, f  192 ;    17  R.  O.  L.  i  80,  p.  76. 

[2]  The  information  alleged  ownership  of 
the  bogs  in  6us  Welgand,  the  evidence  tend- 
ing to  show  that  It  was,  In  fact.  In  him  and 
his  wife.  The  court  instructed  the  Jury  that 
if  they  found  the  title  in  him,  or  that  It  was 
the  Joint  or  common  property  of  himself  and 
wife,  that  was  sufficient.  The  hogs  were  in 
the  possession  and  control  of  the  husband. 
The  instruction  was  not  erroneous.  Sharp 
v.  State,  61  Neb.  187,  85  N.  W.  38;  Martin 
v.  State,  78  Neb.  826,  112  N.  W.  285  r  Merrl- 
weather  v.  State,  33  Tex.  789;  25  Qyc.  92, 
94.  Nor  can  we  see  how  the  fact  that  the 
information  alleged  stealing  "from  the  prem- 
ises of  one  Gus  Welgand,"  when  the  title 
was  in  his  wife,  is  such  variance  as  is  mate- 
rial to  the  merits  of  the  case  or  prejudicial 
to  the  defendant. 

Affirmed. 

ROSE  and  SEDGWICK,  JJ.,  not  SltUng. 


NATIONAL  COUNCIL  OF  KNIGHTS  AND 

LADIE5S  OF  SECDRITI  v.  SCHEIBER 

et  al.    (No.  21031.) 

(Supreme  Court  of  Minnesota.    Oct.  25,  1918.) 

(8vU»lm$  l»  ih«  Covrt.) 

1.  Eqottt   «3>42(2)— Objection    to    Jubib- 
nicnon— Waives  bt  Answbb. 

The  objection  that  an  action  brought  in 
equity  is  not  of  equitable  cognizance  is  waiv- 
ed, where  the  defendant  answers  and  submits 
the  case  upon  the  merits  without  raising  that 
objectioa. 

2.  Abatement   and   Revivai.   ^sT^— Bene- 

FICIABIES  UNDEB  CEBTInCATE. 

The  action  having  been  brought  against  the 
insured  to  cancel  a  beneficiary  certificate  issued 
to  her  under  which  different  amounts  were 
payable  to  each  of  two  beneficiaries,  and  the 
insured  having  subsequently  died,  and  one  of 
the  beneficiaries  being  beyond  the  jurisdiction 
of  the  court,  the  action  was  properly  continued 
against  the  benefidary  within  the  jurisdictioii. 
8.  Aitobnbt  and  Client  ®s>S6— Stipul.&- 
tions—Vauditt— Avoidance. 
The  attMneys  may  stipulate  that  an  action 
■ball  abide  the  event  of  another  action,  if  con- 
trolling issues  in  the  action  are  involved  in 
such  other  action ;  but  such  stipulation  ma;  be 
avoided  for  fraud  or  mistake,  and  the  court 
may  relieve  a  party  therefrom  if  it  was  im- 
providently  made  and  in  equity  and  good  con- 
science ought  not  to  stand. 
4.  Apfeai,  and  Ebbob  ^=»969  —  'Stipula- 
tions €=>21  —  VALiDnr  —  Pbesitmptiox 
— Discbetion  op  Loweb  Coubt. 
A  stipulation  is  presumed  to  be  valid  and 
binding,  and  the  refusal  of  the  court  to  relieve 
a  par(7  therefrom  will  be  reversed  by  an  appel- 
late court  only  for  an  abuse  of  judicial  discre- 
tion. There  was  no  abuse  of  discretion  in  this 
case. 

Appeal  from  District  Court,  Ramaey  Coun- 
ty; Charles  C.  Haupt,  Judge. 

Action  by  the  National  (Council  of  the 
Knights  and  Ladies  of  Security  against  Anna 
R.  Schelber,  continued  after  her  death 
against  Willie  Slllerman,  substituted  de- 
fendant. Judgment  for  plaintiff,  pursuant 
to  stipulation  with  decedent,  and  defendant 
SiUerman  appeals.     Affirmed. 

See,  also,  137  Minn.  423,  163  N.  W.  781. 

George  B.  Leonard  and  M.  Rose,  both  of 
Minneapolis,  for  appellant.  William  G. 
White,  of  St.  Paul,  for  respondent  ^ 

TAYLOR,  O.  Plaintiff  is  a  fraternal  bene- 
ficiary society;  and,  in  1914,  brought  this 
action  to  have  a  beneficiary  certificate  is- 
sued by  it  to  Anna  R.  Schelber,  adjudged 
canceled  and  annulled.  It  also  brought  simi- 
lar actions  to  have  the  beneficiary  certificates 
issued  to  certain  other  members  of  the  order 
adjudged  canceled  and  annulled.  The  sev- 
eral defendants  intentosed  answers,  and 
thereafter  the  cases  were  duly  brought  on 
for  trial.  Thereupon,  and  in  March,  1915, 
the  attorneys  for  the  respective  parties  stip- 
ulated that  the  instant  case  should  abide 
and  be  determined  by  the  Judgment  which 
should  thereafter  be  rendered  in  the   case 
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of  this  same  plaintiff  against  Hattie  Hol- 
man,  and  that  iX  Judgment  should  be  ren- 
dered for  the  plaintUt  in  that  action,  Judg- 
ment should  also  be  rendered  for  the  plain- 
tiff in  this  action;  but  if- Judgment  should 
be  rendered  for  the  defendant  In  that  ac- 
tion, judgment  should  also  be  rendered  for 
the  defendant  In  this  action.    The  attorney 
for  the  plaintiff  In  this  action  was  also  the 
attorney  for  the  plaintiff  In  that  action,  and 
the  attorney  for  the  defendant  in  this  action 
was  also  the  attorney  for  the  defendant  In 
that  action.    Similar  stipulations  were  made 
in  several  of  the  other  pending  cases  by  the 
same  attorneys.     Thereafter   and   on  July 
28,  1916,  Anna  B.  Scbeiber,  the  defendant 
in  tills  action,  died.     The  beneficiary  cer- 
tificate Issued  to  her  provided,  among  other 
things,  that  at  ber  death  the  sum  of  $1,500 
should  be  paid   to  Nathan  Rosenhaft  and 
the  sum  of  $500  to  WUUe  Slllerman,  both 
amounts  however  being  subject  to  certain 
deductions  provided  for  in  the  ce];tlficat& 
On  August  10,  1016,  plaintiff  initiated  pro- 
ceedings to  substitute  the  braefldaries  Na- 
than Rosenbaft  and  Willie  Slllerman  as  de- 
fendants In  the  stead  of  Anna  B.  Scbeiber, 
deceased,  and  as  a  result  thereof  Slllerman 
was  duly  brought  in  and  made  a  party  de- 
fendant, but  Bosenhaft  was  not,  for  the  rea- 
son that  be  was  a  resident  of  the  state  of 
California   and  beyond   the  Jurisdiction   of 
the  court.    See  National  Council  of  lEnlghts 
and  Ladles  of  Security  ▼.  Schdber,  137  Minn. 
423,  163  N.  W.  781.    On  June  7,  1917,  judg- 
ment was  duly  rendered  In  th^  action  brought 
by  this  plaintiff  against  Hattie  Holman  lu 
favor  of  the  plaintiff  and  adjudging  that  tiie 
beneficiary  certificate  issued  to  Hattie  Hol- 
man was  null  and  void.    Thereafter  plaintiff 
upon  proper  notice  to  Slllerman,  applied  for 
the  entry  of  a  similar  judgment  In  this  ac- 
tion pursuant  to  the  stipulation  made  In  the 
lifetime  of  Anna  B.  Scheiber,  and  on  April 
26,  1918,  Sfuch  Judgment  was  rendered  and 
entered.        Defendant     Slllermau    appealed 
therefrom. 

[1,3,4]  Defendant  contends  that  the  stlp- 
ulatlwi  was  not  binding  upon  or  enforceable 
against  either  Anna  B.  Scheiber  or  himself 
and  that  the  court  erred  in  rendering  Judg- 
ment pursuant  thereto  for  that  reason. 

It  is  well  settled  that  the  attorneys  in  an 
action  may  stipulate  that  the  action  shall 
abide  the  erent  of  another  action,  if  con- 
tTdllog  Issues  In  the  action  are  involved  in 
Rich  other  action.  O.  S.  1813,  |  4900;  Bray 
V.  Doheny,  39  Minn.  355,  40  N.  W.  202;  £i- 
dam  T.  rinnegan,  48  Bflnn.  63,  60  N.  W.  998, 
W  L.  R.  A.  507;  Lleberknecbt  v.  Great  North- 
em  By.  Co.,  110  Minn.  457.  126  N.  W.  71; 
Rodgera  v.  D.  S.  ft  D.  life  Ins.  Co.,  127 
Minn.  435,  149  N.  W.  671.  It  is  also  settled 
that  sncb  a  stipulation  may  be  avoided  for 
fraud  or  mistake,  and  that  the  court  in  Its 
discretion  may  relieve  a  party  from  a  stlp- 
olatlon  made  by  bis  attorney  if  the  stipn- 
160N.W.-18 


latlon  was  Improvldently  made  and  in  eq- 
uity and  good  conscience  ought  not  to  stand. 
Bray  v.  Doheny,  39  Minn.  355,  40  N.  W.  262; 
Wells  V.  Penfleld,  70  Minn.  66,  72  N.  W.  816; 
Lleberknecht  v.  Great  Northern  By.  Co., 
HO  Minn.  457,  126  N.  W.  71;  Rodgers  v.  U. 
S.  &  D.  Life  Ins.  Co.,  127  Minn.  435,  140  N. 
W.  671. 

Defendant  contends  that  the  attorneys 
were  without  power  to  make  the  stipulation 
in  controversy.  In  support  of  this  conten- 
tion he  argues  that  the  cause  of  action  set 
forth  in  the  complaint  rests  upon  the  breach 
of  a  condition  subsequent;  that  a  court  of 
equity  will  not  take  cognizance  of  such  a 
cause  of  action,  but  will  leave  the  parties 
to  their  remedy  at  law;  and,  as  the  court 
ought  not  to  have  entertained  the  action, 
it  was  without  Jurisdiction  and  the  stipu- 
lation a  nullity. 

It  may  be  conceded  that  as  a  general  rule 
a  court  of  equity  will  not  entertain  an  ac- 
tion to  cancel  a  contract  for  breach  of  a. 
condition  subsequent,  but  there  are  excep- 
tions to  this  rule.  It  Is  not  necessary  how- 
ever, to  determine  whether  the  facts  bring 
the  instant  case  wltMn  the  rule  or  within 
the  exceptions.  That  the  court  had  juris- 
diction of  the  parties,  both  plaintiff  and  de- 
fendant, is  conceded;  and  It  unquestionably 
had  Jurisdiction  of  the  subject-matter  of  the 
action.  Where  a  court  of  equity  entertains 
an  action  and  the  defendant,  without  ob- 
jecting that  the  action  is  not  of  equitable 
cognizance,  answers  to  the  merits  and  sub- 
mits the  case  for  final  decision,  It  is  there- 
after too  late  to  raise  the  point  that  the 
action  was  not  of  equitable  cognisance  and 
that  the  plaintiff  ought  to  have  been  relomt- 
ed  to  his  remedy  at  law.  St.  P.  &  S.  C.  By. 
Co.  V.  Boblnson,  41  Minn.  894,  43  N.  W.  76; 
Newton  v.  Newton,  46  Minn.  83,  48  N.  W. 
460;  Albre<*t  v.  City  of  St  Paul,  47  Minn. 
531,  60  N.  W.  608;  Lloyd  ▼.  Simons,  97  Minn. 
815,  105  N.  W.  902.  In  St.  P.  ft  S.  O.  By. 
Co.  V.  Robinson,  supra.  Justice  Vanderburgh 
said: 

"Tlie  defendants  having  contested  the  case 
on  its  merits,  they  cannot  now  raise  the  objec- 
tion that  the  plaintiff  should  be  remitted  to  his 
remedy  at  law.  It  is  an  action  of  equitable  cog- 
nizance, and  it  is  competent  for  the  court  to 
grant  the  relief  sought;  and  in  such  cases, 
where  the  court  is  willing  to  hear  the  case  and 
the  defendant  consents  to  a  trial  on  the  merits, 
it  is  too  late  to  raise  the  objection.  This  was 
the  rule  in  chancery,  and  It  applies,  a  fortiori, 
where  the  same  court  combines  both  law  and 
equity  jurisdiction." 

In  Lloyd  ▼.  Simons,  supra.  Chief  Justice 
Start  said: 

"An  ohjoptlon  to  a  complaint  In  equity  that 
the  plaintiff  has  an  adequate  remedy  at  law 
must  be  taken  by  demurrer  or  it  is  waived." 

In  the  Instant  case  defendant  Scbeiber 
answered  on  the  merits  and  stipulated  for 
Judgment  on  the  merits  without  raising  the 
objection  that  the  action  was  not  of  equita- 
ble cognizance  and  thereby  waived  thnt  ob- 
jection and  it  Is  now  too  late  to  raise  It. 
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Defendant  asserts  tbat  "there  was  In  truth 
ho  issue  either  of  law  or  of  fact  that  was 
common  to  this  and  to  the  Hattie  Holman 
suit,"  and  contends  in  effect  that  the  stipula- 
tion should  be  disregarded  on  the  ground 
that  the  parties  were  mutually  mistaken  io 
assuming  that  the  issues  in  the  Instant  case 
were  Involved  In  the  Holman  Case. 

It  was  charged  in  the  instant  case  that  de- 
fendant Schelber  had  ceased  to  be  a  mem- 
ber of  the  order  and  tbat  all  rights  under 
the  beneficiary  certificate  issued  to  her  had 
ceased  and  determined  for  two  reasons:  (1) 
That  for  several  years  she  bad  failed  to  pay 
or  tender  any  of  the  assessments  which  un- 
der the  laws  of  the  order  she  was  required 
to  pay  each  month ;  (2)  that  the  local  coun- 
cil of  which  she  was  a  member,  known  as 
Herzel  Council  No.  1188,  had  been  dissolved 
and  its  charter  annulled  in  April,  1910,  and 
that  she  never  thereafter  made  application 
for  membership  In  another  local  council  as 
required  by  the  laws  of  the  order.  In  the 
°  Holman  Case  it  was  charged  that  Battle 
Holman  had  ceased  to  be  a  member  of  the 
order  and  that  all  rights  under  the  benefici- 
ary certificate  issued  to  her  had  ceased  and 
determined  for  four  reasons:  Two  of  these 
reasons  were  the  same  two  reasons  charged 
in  the  ScheLber  Case;  the  other  two  were 
that  she  had  fraudulently  misrepresented 
her  age,  and  that  she  had  been  expelled  from 
the  order.  The  issues  as  to  whether  the 
beneficiary  certificates  had  ceased  to  be  of 
force  or  effect  for  &ilure  to  pay  assessments, 
and  for  failure  of  the  insured  to  join  another 
local  council  after  the  dissolution  of  Herzel 
Council,  were  common  to  the  two  cases.  De- 
fendant presents  evidence  by  affidavit  tend- 
ing to  show  that  Anna  R.  Schelber  had  join- 
ed another  local  council  after  the  dissolution 
of  Herzel  CouncU  and  asserts  that  the  stip- 
ulation was  made  in  the  mistaken  belief  on 
the  part  of  both  attorneys  that  she  had  fail- 
ed to  do  so.  She  must  have  known  whether 
or  not  she  had  joined  another  oonadl,  and 
she  permitted  the  stipulation  to  stand  with- 
out questioning  it  in  any  manner  during  the 
sixteen  months  that  she  lived  after  it  was 
made.  In  respect  to  the  facts  bearing  uimn 
the  nonpayment  of  assessments,  no  mistake 
is  shown  or  asserted. 

The  courts  encourage  the  parties  to  ac- 
tions to  make  stipulations  for  the  purpose  of 
shortening  the  litigation  and  lessening  the 
expense,  and  stipulations  made  by  them  are 
valid  and  binding  unless  set  aside  for  cause. 
Relieving  a  party  from  a  stipulation  made 
by  him  or  bis  attorney  rests  In  the  judicial 
discreticm  of  the  court;  and,  unless  It  ap- 
pears that  this  discretion  has  been  abused, 
the  action  of  the  court  in  granting  or  re- 
fusing an  application  to  vacate  or  disregard 
a  stipulation  will  not  be  reversed  by  an 
appellate  court.  See  cases  cited  in  note 
found  in  Ann.  Cas.  1912C,  at  page  771. 


If  defendant  had  shown  affirmatively  that 
no  issue  warranting  a  judgment  for  plain- 
tiff in  the  instant  case  had  been  decided  in 
favor  of  plaintiff  in  the  Holman  Case,  the 
court  probably  would  have  been  justified  in 
exercising  Its  discretion  to  relieve  defend- 
ant from  the  stipulation,  but  the  sbowing 
made  is  to  the  effect  that  the  court  decided 
the  issue  as  to  nonpaym^it  of  assessments 
in  plalntifTs  favor  in  the  Holman  CSaae.  In 
view  of  this  fact  and  of  the  fact  that  Anna 
R.  Schelber,  the  assured,  never  challenged 
the  stipulation  although  she  lived  for  six- 
teen months  after  It  was  made,  we  think 
the  court  did  not  abuse  its  discretion  in  re- 
fusing to  vacate  or  disregard  It. 

[2]  Defendant  also  <»ntend8  that  there  is 
a  defect  of  parties  defendant  This  conten- 
tion is  based  upon  the  fa<!t  that  this  court 
held  in  this  same  case  In  a  decision  r^)ort- 
ed  in  137  Minn.  423,  163  N.  W.  781,  that  the 
order  of  the  district  court  purporting  to 
make  Nathan  Rosenhaft  a  party  to  the  ac- 
tion was  ineffective  for  the  reason  that  Ros- 
enhaft was  a  nonresident  and  beyond  the  jn- 
rlsdictlon  of  the  court  There  are  several 
sufficient  answers  to  the  present  contention. 
The  common-law  rule  in  respect  to  joint  par- 
ties has  been  abrogated  in  this  state.  O.  S. 
1913,  {  7916;  Holllster  t.  United  States  F. 
&■  G.  Co.,  84  Minn.  251,  87  N.  W.  776.  Even 
at  common  law,  where  a  joint  party  was  be- 
yond the  jurisdiction  of  the  court,  the  ac- 
tion might  proceed  against  those  who  were 
within  the  jurisdiction.  Dicey  on  Parties 
(2d  E2d.)  250;  Blessing  v.  McUndoi,  81  N.  J. 
Law,  379,  79  Aa  347,  36  It  R.  A.  (N.  S.)  312. 
Wlhere,  under  a  policy  of  Insurance,  different 
spedflc  amoimts  are  payable  to  the  different 
beneficiaries,  the  interest  of  the  beneficiaries 
Is  deemed  several  rather  than  joint.  The 
authorities  to  this  ^ect  are  dted  in  Stolo- 
row  V.  National  Conndl  e:.  &  I^  of  S.,  132 
Minn.  27,  155  N.  W.  756. 

We  find  no  sufficient  ground  for  reversing 
the  judgment  and  it  must  be  and  Is  affirmed 


STATE  ex  rel.  McCARTHX  BROS.  CO.  ▼. 

DISTRICT  COURT  OP  HENNEPIN 

COUNTY  etaL    (No.  21103.) 

(Supreme  Court  of  Minnesota.    Nov.  1,  1918.) 

fSvnabut  ht  the  Oowt.) 
Master  and  Skbvawt  ®=>375(2)— Workmen's 
Compensation  Act  —  "Acoidbnt  Arising 
Out  of  and  in  the  Coubsb  of  Employ- 
ment." 
Respondent's  husband  resided  at  Bismarck, 
N.  D.     He  was  in  the  employ  of  the  relator, 
whoso  principal  place  of  business  was  at  Min- 
neapolis, Minn.    He  received  a  salary  and  trav- 
eling  expenses,    excepting   board   while   at   his 
home.     His  duties  were  to  solicit  the  shipment 
of  grain,  from  west  of  the  Missouri  river,  to 
relator,  for  sale  on  commission.     While  on  his 
way  home  from  his  field  of  labor  on   Sunday 
morning,   he   came  to   his   death  by  aecidpntal 
drowning,   while  attempting  to  cross  the  Slis- 
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sonri  in  a  rowboat  Beld,  that  his  dependents 
are  entitled  to  recover  compensation  nnder  the 
Minnesota  Workmen's  Oompensation  Act  (Gen. 
St  ldl3.  it  8106-8230). 

Certiorari  from  District  Court,  Hennepin 
Comity ;  Charles  S.  Jelley,  Judge. 

Certiorari  by  the  State,  on  relation  of  the 
McCarthy  Bros.  Company,  against  the  Dis- 
trict Court  of  Hennepin  County  and  others, 
to  review  a  Judgment  granting  to  certain 
respondents  compensation  for  the  death  of 
Arnold  Albert  Von  Hagen.    Affirmed. 

Cray  &  Baton,  of  Minneapolis,  for  appel- 
lant McNamara  &  Waters,  of  8t  Paul,  for 
respimdents. 

QTJINN,  J.  Certiorari  to  the  district  court 
of  Henn^dn  county  to  review  a  judgment 
granting  to  resp<»idents  Von  Hagen  compen- 
sation under  the  Minnesota  Workmen's  Com- 
pensation Act  (Gen.  St  1913,  ${  8195-8230) 
for  the  death  of  Arnold  Albert  Von  Hagen, 
husband  of  pes^Kmdent  Blanche  Von  Hagen, 
and  father  of  the  three  minors  mentioned  In 
the  complaint  The  cause  was  tried  before 
the  court  without  a  jury,  and  sutmdtted  for 
decision  upon  the  pleadings  and  proofs  of  the 
parties.  The  court  made  findings  of  fact  and 
conclusions  of  law,  and  ordered  judgment 
that  respondents  have  and  recover  the  sum 
of  $11  p^  week  for  300  weeks^  $100  funeral 
expenses,  and  $74.60  costs  and  dlsburaementa 
Judgment  was  entered  accordingly. 

On  April  8, 1917,  and  for  a  number  oC  years 
prior  thereto.  Von  Hagen  resided  with  his 
family  at  their  home  In  Bismarck,  in  the 
state  of  North  Dakota.  Bismarck  Is  on  the 
east  and  Mandan  a  few  miles  distant  on  the 
west,  side  of  the  Missouri  river.  Von  Hagen 
was  tn  the  employ,  upon  a  salary  and  travel- 
ing expenses,  excepting  board  and  lodging 
while  at  his  home,  of  McOarthy  Bros.  Com- 
pany, a  Mlimesota  corporation  doing  a  gaier- 
al  grain  brokerage  buatness  in  the  city  of 
MlnneapollB,  this  state.  The  contract  of 
employmient  was  made  there.  It  was  Von 
Hagen's  duty  to  travel  about  call  upon  the 
grain  dealers  throughout  his  territory,  and 
solicit  the  shipment  of  grain  to  r^ators  at 
Minneapolis,  for  sale  on  commlssioiL  He 
was  given  no  directions  as  to  how  or  where 
he  might  travel;  such  matters  being  left 
to  Ills  iaigmeat  Belator's  business  cards, 
whlcli  were  presented  to  its  custdmers,  gave 
Von  Hagen's  address  as  Bismarck,  N.  D.  It 
was  there  he  received  his  mall. 

Decedent  spent  the  night  of  Friday,  April 
6th,  at  bis  home.  The  following  morning  he 
went  to  New  Salem  and  transacted  some 
business,  returning  by  way  of  Mandan,  where 
be  arrived  at  about  7  or  8  o'clock  Saturday 
evoilng.  The  channel  of  the  Missouri  river, 
where  the  railway  crosses  from  Bismarck  to 
Mandan,  is  about  600  feet  wide  and  s];>anned 
by  a  high  bridge.  It  is  about  2  miles  from 
the  we^:erly  end  of  this  bridge,  across  bottom 
lands,  to  the  easterly  yard  limits  In  the  city 
of  Mandan.    The  railway  track  across  these 


bottoms  Is  on  a  grade  6  or  7  feet  high.  On 
a  line  between  the  Mandan  yards  and  tUe 
bridge  is  a  mound  or  high  tract  of  land.  The 
Ice  in  the  river  had  gorged  at  a  point  about 
12  miles  above  Mandan.  Friday  night  this 
gorge  gave  way,  with  the  result  that  the 
railroad  track  across  the  bottoms  at  Mandan 
was  covered  with  water  to  the  depth  of  2 
or  3  feet  and  all  trafHc  between  Mandan  and 
Bismarck  was  abandoned  from  Saturday 
morning  until  Monday  night  On  Sunday 
morning,  for  the  purpose  of  getting  home. 
Von  Hagen  and  three  other  traveling  men 
went  down  to  the  easterly  Mid  of  the  yards 
at  Mandan,  and,  with  two  helpers,  embarked 
in  a.  round-bottomed  skiff  and  started  to  row 
to  a  point  near  the  bridge.  When  they 
reached  a  point-  near  the  mound,  they  con- 
cluded that  the  current  and  wind  were  too 
strong  for  tbem  to  safely  proceed  further, 
and  they  attempted  to  turn  around,  when 
the  boat  came  into  contact  with  the  t<^  of  a 
wire  fence  and  capsized.  The  men  held  fast 
thereto,  but  the  current  was  strong,  the  water 
cold,  and  they  were  shortly  forced  to  re- 
lease thetr  hold.  All  were  drowned  save  one 
of  the  helpers. 

It  is  urged  that  decedent  was  not  within 
the  protection  of  the  Iflnnesota  Workmen's 
Compensation  Act  at  the  time  of  his  death, 
because  It  appears  that  he  did  not  come  to 
his  death  by  reason  of  an  accident  arising  out 
of  and  in  the  course  of  his  employment;  that 
at  the  time  of  the  accident  he  had  been 
through  with  his  -work  since  the  preceding 
day;  that  there  was  no  necessity  for  his 
getting  home  on  Sunday;  that  in  order  to 
do  so  he  imdertook  an  extremely  hazardous 
trip  for  his  own  purposes,  and  not  in  connec- 
tion with  the  business  of  his  employers.  We 
are  unable  to  agree  with  these  contentions. 
Decedent's  duties  required  his  travdlng  from 
place  to  place  In  his  territory,  whldi  was 
several  hundred  miles  from  his  employer* 
place  of  business.  It  was  proper  that  he 
have  some  regular  or  fixed  place  for  com- 
municating with  his  employers.  His  home 
was  near  his  field  of  labor.  He  made  it  his 
headquarters,  as  well  as  his  retreat  tor  over 
Sunday,  as  he  properly  would,  and  as  his 
employers  must  naturally  have  expected  and 
Intended  he  should  do.  Indeed,  all  of  the 
correspondence  between  them  so  indicates. 
We  see  no  reason  why  he  might  not  properly, 
and  without  stepping  outside  the  scope  of  his 
employment  return  to  his  home  from  his 
field  of  labor  on  the  Sabbath  day.  The  case 
comes  within  the  rules  announced  in  State 
ex  rel.  Chambers  et  al.  v.  District  Court  139 
Minn.  205, 166  N.  W.  185.  We  think  the  trial 
court  was  justified  In  finding  from  the  evi- 
dence that  decedent  came  to  his  death  by 
reason  of  an  accident  arising  out  of  and  In 
the  course  of  his  employment.  When  he 
attempted  to  cross  the  river,  the  usual  means 
of  travel  by  rail  had  been  abandoned  because 
of  the  high  water.  The  only  available  means 
of  crossing  was  by  boat  Others  had  crossed 
over  safely  by  the  same  means  <Xk  the  pre- 
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rious  day.  It  was  left  to  decedent's  Judg- 
ment as  to  Iiow  or  where  he  might  travel 
He  may  have  been  somewhat  negligent,  but 
there  is  nothing  to  Indicate  an  intentional 
or  willful  want  of  care  on  his  part  He  was 
In  the  act  of  returning  to  the  shore  when  the 
accident  occurred.  To  Justify  a  recovery 
under  the  statute,  it  is  unimportant  that  the 
employ^  might  hare  been  at  fault.  If  not 
wUlfuUy  sa  G.  S.  1^13,  §  8203.  The  record 
Justifies  the  findings  of  the  trial  court 
Afhrmed. 


STATE  V.  MUNKEL.     (No.  32551.) 
(Supreme  Coart  of  Iowa.     Nov.  19,  1918.) 

Appeal  from  District  Oourt,  Howard  County. 

"Not  to  be  officially  reported." 

Defendant  was  char^  of  the  crime  of  lar- 
ceny, to  which  he  entered  the  plea  of  guilty, 
and  from  the  judgment  imposed,  he  appeals  to 
this  court.    Affirmed. 

George  C.  Jjawrence,  of  Anamosa,  for  appel- 
lant.   H.  M.  Havner,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  case  cornea  to  as  upon 
a  short  transcript  consisting  of  a  copy  of  in- 
dictment, plea  for  judgment,  notice  of  appeal, 
etc.  The  record  has  been  examined,  and,  no 
error  appearing,  the  judgment  is  affirmed.  All 
Justices  concur. 


HUNTLEY  T.  STANCHFIEJLD  «t  al. 
(Supreme  Court  of  Wisconsin.     Nov.  6,  1918.) 
iKNKKKPESa    9s>3   —    "HoTBL"    —   "LODOINO 

House." 
Renting  rooms  to  registered  guests  at  fixed 
charges  per  day  in  a  building,  open  to  the  public, 
wherein  an  office,  lobby,  and  parlor  are  main- 
tained, although  no  meals  are  served,  constitutes 
running  a  "hotel,"  and  not  a  "lodgine  bouse"; 
a  "lodging  house"  keeper  specially  dealing  with 
his  customers  by  personal  contracts  for  the  na- 
ture of  the  accommodation,  the  duration  of  the 
stay,  and  exercising  the  right  to  reject  appli- 
cants at  pleasure. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hotel; 
First  Series,  Lodging  House.] 

Appeal  from  Circuit  C!ourt,  Grant  County; 
George  Clementson,   Judge: 

Action  by  Murray  B.  Huntley  against 
Nellie  E.  Stanchfleld  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded,  with  direction. 

This  action  was  brought  by  the  plaintiff 
to  restrain  the  defendants  from  operating 
certain  property  In  the  city  of  Plattevllle  as 
^  hotel.  The  plaintiff  is  the  owner  of  the 
Columbia  Hotel  in  Plattevllle  which  he  with 
his  brother,  Scott  Huntley,  bought  in  Octo- 
ber, 1916,  from  Lonls  N.  Patnaude  and  wife. 
The  Patnaudes  were  owners  of  another 
hotel  in  Plattevllle,  known  as  the  Republican 
House,  which  was  used  by  them  to  lodge 
guests  when  the  Columbia  Hotel  was  full. 
Part  of  the  agreement  under  which  the  Hunt- 
ley brothers  purchased  the  Columbia  Hotel 
from  Ixrals  N.  Patnaude  and  wife  was  that 


the  Republican  House  should  not  be  operated 
as  a  hotel  for  a  period  of  16  years.  The  deed 
of  the  Patnaudes  to  plaintiff  and  his  broth- 
er of  the  Columbia  Hotel  property  contained 
the  following  covenant: 

"That  the  said  building  known  as  the  Repub- 
lican Hotel  shall  not  be  used  as  a  hotel  for  15 
years  from  Ae  date  of  the  execution  of  this 
deed." 

Murray  Huntley  is  now  the  sole  owner  of 
the  Columbia  Hotel. 

On  December  13,  1916,  Louis  N.  Patnaude, 
then  a  widower,  sold  the  BepuMlcan  House 
property  to  Carl  F.  Barrels  and  wife;  the 
deed  containing  a  covenant  that  the  property 
should  not  be  used  as  a  hotel  for  IS  years. 
Carl  r.  Barrels  and  wife,  on  May  23,  1917, 
deeded  the  Republican  Hotel  property  to 
Nina  B.  Schultz  and  Nellie  E.  Stanchfleld. 
which  deed  contained  a  covenant  that  the 
property  should  not  be  used  as  a  hotel  for 
15  years  from  November  14,  1916. 

The  complaint  alleges  that  the  defendants 
made  improvements  In  the  property  and  pro- 
ceeded to  open  the  building  as  a  hotel,  and 
to  operate  it  as  such,  in  violation  of  the  re- 
strictive covenant  in  the  deed  by  which  the 
property  was  conveyed  to  them,  and  that  the 
operation  and  use  of  the  Republican  House 
property  (now  known  as  the  "Stanchfleld") 
has  damaged  the  business  of  the  Columbia 
Hotel. 

The  defendants  deny  that  they  have  oper- 
ated the  Republican  House  building  as  a 
hotel,  or  that  there  was  any  privity  of  es- 
tate between  the  plaintiff  and  Louis  N.  Pat- 
naude as  to  the  property  known  as  the  Re- 
publican House  at  the  time  the  deed  to  the 
Colmubla  House  was  made.  They  further 
allege  that  neither  the  provision  in  the  con- 
tract for  the  Columbia  Hotel  nor  the  condi- 
tion named  in  the  deed  from  Louis  N.  Pat- 
naude to  the  plaintiff  and  Scott  Huntley 
constitutes  a  covenant  runniug  with  such 
land;  that  the  conditions  in  the  contract 
and  deed  from  Louis  N,  Patnaude  to  plain- 
tiff and  Scott  Huntley  are  not  binding  upon 
defendants. 

The'  trial  court  found  that  the  defend- 
ants had  not  used  the  Republican  House 
property  as  a  hotel,  but  only  as  a  lodging 
house,  and  that  they  had  never  at  any  time 
served  meals  on  the  premises,  and  that  there 
bad  been  no  violation  of  the  restrictive  cove- 
nant in  the  conveyances.  The  Judge  dis- 
missed the  plaintiff's  complaint  with  direc- 
tions that  the  defendants  recover  from  the 
plaintiff  their  costs  and  dlEbursem^ts.  Ap- 
peal is  taken  from  such  Judgment 

Grotophorst  Thomas,  Rieser  &  Quale,  of 
Baraboo,  for  appellant  W.  P.  Hodson,  of 
Galena,  111.,  and  M.  S.  Block,  of  Plattevllle, 
for  respondents. 

SIEBECKER,  3.  (after  stating  the  facts  as 
above).  The  trial  court  found  that  the  de- 
fendants, as  owners  of  the  Republican  House 
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property,  repaired  the  building  "and  occu- 
pied and  used  It  only  as  a  rooming  house  or 
lodging  house;  no  meals  or  lunches  of  any 
Liod  were  furnished  by  them  to  any  person 
lodging  at  said  building;  that  in  said  city 
of  riattvlUe,  and  in  Southern  Wisconsin, 
every  so-called  hotel  is  of  the  character  of  a 
common-law  Inn,  namely,  a  house  where  a 
traveler  is  furnished  as  a  regular  matter  of 
business  with  food  and  lodging";  that  de- 
fendants let  sleeping  rooms  to  such  persons 
as  pleased  them,  and  were  keepers  of  a 
rooming  or  lodging  house;  and  "that  said  de- 
fendants have  never  since  their  occupancy 
of  said  Republlban  Hotel  building  used  said 
building  as  a  hotel,  and  that  their  use  of 
said  building  is  not  In  violation  of  the  re- 
strictive covenant  in  said  conveyances." 

Upon  these  grounds  the  plaintiff's  com- 
plaiBt  was  dismissed.  The  plaintiff  assails 
these  conclusions  of  the  trial  court  upon  the 
grounds  that  the  undisputed  facts  show  that 
the  basiness  conducted  by  defendants  in  the 
Repnbllcan  Hotel  proper^  constituted  a  use 
thereof  "as  a  hotel,"  and  is  contrary  to  the 
covenants  in  the  plaintiff's  and  defendants' 
deeds  made  pursuant  to  the  agreement  of 
plaintiff  and  Patnaude,  the  owner  of  both 
properties.  This  agreement  provided  that,  in 
consideration  of  plaintiff's  purchase  of  the 
Columbia  Hotel,  the  building  on  defendants' 
property  should  not  be  used  as  a  hotel  for' 
15  years.  The  evidence  shows  without  dis- 
pute that  the  Republican  Hotel  building  bad 
been  erected  and  vras  used  as  a  hotel  prior 
to  the  time  the  plaintiff  bought  and  conduct- 
ed the  Columbia  Hotel;  that  plaintiff  and 
Patnaude  were  agreed  that  the  hotel  busi- 
ness of  PlatteviUe  was  not  sufficient  to 
financially  sustain  the  operation  of  both  prop- 
erties as  hotels;  that  the  plaintiff,  in  con- 
sideration that  ko  hotel  basiness  would  be 
conducted  in  defendants'  building  for  16 
.vears,  purchased  and  operated  the  Columbia 
Hotd.  The  defendants  acquired  the  Repub- 
lican Hotel  property  in  May,  1917.  They  fit- 
ted out  24  of  the  32  guest  rooms  for  the  ac- 
commodation of  their  patrons  and  guests, 
and  conducted  the  business  under  the  name 
and  style  of  "The  Stanchfleld."  They  con- 
dncted  this  business  in  the  following  man- 
ner: (1)  Having  a  fixed  rate  of  charges  per 
day;  (2)  having  the  guests  register,  as  Is 
done  in  the  hotel  business;'  (3)  maintaining 
an  office  and  a  lobby;  (4)  maintaining  a 
l^rlor  for  the  common  use  of  guests;  (5) 
Iteeping  the  bntlding  open  to  the  public  gen- 
erally; (Q  accommodatong  transient  guests. 
It  appears,  also,  that  the  defendants  accom- 
modated persons  who  lodged  in  the  building 
Tegularly  for  long  periods  of  time;  that  they 
let  a  suite  of  rooms  on  the  third  floor  to  a 
family  to  occupy  and  do  housekeeping  there- 
in; and  that  both'  of  the  defendant  families 
U^ed  In  the  building  as  their  home,  and  that 
10  meals  were  served  to  guests  or  strangers 
In  connection  with  this  business. 

The  question  arises:    Is  this  use  of  the 


building  in  violation  of  the  covenants  in  the 
deeds  forbidding  that  it  be  used  "as  a  ho- 
tel"?   The  trial  court  declared: 

"That  in  said  city  of  Platteville,  and  hi  South- 
ern Wisconsin,  every  so-called  hotel  is  of  the 
character  of  a  common-law  inn,  namely,  a  house 
where  a  traveler  is  furnished  as  a  regular  matter 
of  business  with  food  and  lodging." 

This  view  of  the  law  is  out  of  harmony 
with  the  fashion  of  the  age  in  the  extensive 
practice  of  conducting  hotels  on  the  so-called 
European  plan,  under  which  accommodation 
and  entertainment  are  provided  for  the  pub- 
lic exclusive  of  meals.  It  is  well  known  that 
the  practice  of  not  furnishing  maals  to 
guests  of  hotels  and  Inns  has  become  well- 
nigh  universal  in  this  country,  and  that  this 
practice  in  the  conduct  of  such  business  has 
not  in  law  taken  such  establishments  out 
of  the  category  of  hotels  and  inns  and  put 
them  Into  the  class  of  lodging  houses.  The 
latter  are  distinguished  from  the  former,  in 
that  the  keeper  specially  deals  with  his  cus- 
tomers by  contracting  personally  with  the  cus- 
tomer for  the  nature  of  the  accommodation 
to  be  provided,  the  duration  of  the  stay,  and 
exercises  the  right  to  reject  all  applicants 
at  his  pleasure.  These  conclusions  find  sup- 
port in  the  following  adjudications:  Metz- 
ler  V.  Hotel  Co.,  135  Mo,  App.  410,  115  S. 
Wj.  1037;  Nelson  v.  Johnson,  104  Minn.  440, 
116  N.  W.  828,  17  U  R.  A.  (N.  S.)  1269;  Fay 
V.  Pac.  Imp.  Co.,  93  Cal,  253,  26  Pac.  1099, 
28  Pac.  943,  16  I/.  B.  A.  188,  27  Am.  St.  Kep. 
198 ;  Kleffer  v.  Keough  (Tex.  Civ.  App.)  188 
S.  W.  44. 

The  legislation  of  the  state,  embodying 
regulation  of  hotels  and  inns.  Indicates  that 
this  modern  hotel  business  Is  classed  with 
that  of  innkeepers.  The  tacts  and  circum- 
stances of  the  making  of  the  contract  for  the 
conveyance  of  the  Columbia  Hotel  property 
by  Patnaude  and  wife  to  plaintiff  and  his 
brother  clearly  show  that  the  restrictive  cov- 
enant in  the  deed  was  intended  to  forbid 
such  uses  of  the  defendants'  property  as  are 
commonly  included  In  the  generally  accepted 
meaning  of  the  term  "hotel."  It  follows 
that  the  trial  court  erred  in  holding  that — 

"Every  so-called  hotel  is  of  the  character  of 
the  common-law  inn,  namely,  a  house  where  the 
traveler  is  furnished  as  a  regular  matter  of  busi- 
ness with  food  and  lodging." 

Nor  is  the  court's  conclusion  that  the  de- 
fendants, "during  all  of  the  time  they  have 
been  In  the  occupancy  of  said  building,  let 
sleeping  rocnus  to  only  such  i)ersons  as  pleas- 
ed them  and  were  merely  •  *  ♦  keepers 
of  a  rooming  or  lodging  house,"  sustained 
by  the  facts  of  the  case.  As  heretofore 
shown,  the  character  of  defendants'  business 
and  the  manner  in  which  they  conducted  It 
shows  they  were  offering  their  accommoda- 
tion to  the  public  as  hotels  do,  and  consti- 
tutes a  hotel  business  in  the  modem  legal 
sense.  It  Is  obvious  that  this  class  of  busi- 
ness was' contemplated  by  the  restrictive  cov- 
enant In  the  deeds.  The  restriction  was  ef- 
fectual against  Patnaude  as  owuer  of  the 
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Republican  Hotel  property,  and  became  bind- 
ing on  the  subsequent  owners  by  express 
covenants  in  the  successive  deeds,  and  hence 
Innres  to  the  benefit  of  the  plaintiff  as  the 
original  party  thereto. 

If  the  defendants  had  restricted  their  busi- 
ness in  this  building  to  that  which  is  rec- 
ognized In  the  law  as  a  private  Iwarding  or 
lodging  house  business,  it  would  not  have 
offended  against  the  restrictive  covenants  as 
intended  by  the  parties.  This  field  they, 
however,  as  above  Indicated,  have  trans- 
gressed by  entering  upon  the  conduct  of  a 
"hotel  business."  It  follows  that  the  plaln- 
tlft  is  entitled  to  Judgment  restraining  de- 
fendant from  conducting  a  hotel  business 
in  the  building  referred  to  as  the  Republican 
House,  and  that  the  court  erred  in  dlsonlss- 
ing  the  complaint 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  direction  to 
award  judgment  in  plalntUTs  favor  as  in- 
dicated in  the  opinion. 


NELSON  v.  NELSON  «t  aJL 
(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1.  CONTBACTS      <S=9l47(l)— OONSTBUCnON— 1n- 
TBNTION  OF  PARTIES. 

In  construing  contracts,  the  intention  of  the 
parties  should  be  ascertained  and  enforced. 

2.  Landlobd  and  Tenant  «=5>86(1)— Option 

— RENEiWAI, — CONSTETJCTION. 

A  lease  providing  for  renewal  at  the  "op- 
tion" of  either  party  gives  either  party  a  right 
to  renewal,  notwithstanding  the  use  of  the  word 
"option";  the  giving  of  an  oi>tion  that  both 
might  not  be  able  to  exercise  being  purpoeeleas, 
and  not  intention  of  parties. 

3.  Landlobd  and  Tenant  <S=»90(6)— Option 
OF  RenewaI/— Election— Holding  Oveb. 

Where  farm  lease  for  term  of  one  year  pro- 
vided for  renewal  for  another  year  at  the  op- 
tion" of  either  party,  lessee's  holding  over  after 
expiration  of  the  year  without  any  new  arrange- 
ment constituted  an  election  to  occupy  the  prem- 
ises for  another  year,  and  bound  lessee  for  sudi 
year  as  fully  as  though  it  had  been  originally 
included  in  the  lease. 

Appeal  from  Circuit  Court,  Orant  County; 
George  CJlementson,  Judga 

Action  by  Jessie  A.  Nelson  against  (Chris- 
tine Nelson  and  another.  Judgment  for  de- 
fendants,  and   plaintiff   appeals.     Afllrmed. 

On  the  l(M;h  day  of  February,  1»15,  WU- 
liam  Nelson  executed  a  lease  to  Christine 
Nelson  and  Carl  T.  Oss,  by  which  he  leased 
to  them  certain  lands  in  Grant  county,  "to 
have  and  to  hold  the  same  for  the  term  of 
one  year  from  date,  to  be  used  for  agricul- 
tural purposes."  The  lease  was  in  the  usual 
form,  and  on  the  margin  thereof  occurred 
the  following  provision: 

"It  is  further  agreed  and  made  a  part  of 
this  contract  that  a^  the  option  of  the  party  of 
the  first  part  or  the  party  of  the  second  part 
this  lease  can  be  extended  for  one  (1)  year,  and 
at  the  end  of  each  year  least  for  a  period  of 
five  (5)  years  from  the  date  of  this  lease." 


The  lessees  went  into  possession  under'  the 
lease.  Possession  of  the  premises .  was  not 
surrendered  at  the  expiration  ot  the  year 
covered  by  the  lease;  the  lessees  simply  re- 
maining in  possession,  farming  the  premises, 
and  paying  the  rent  in  the  manner  provided 
in  the  written  lease  No  notice,  either  oral 
or  written,  was  given  to  the  lessor  that  they 
elected  to  exercise  the  option  mentioned  in 
the  marginal  note  above  quoted.  On  June 
16,  1915,  the  said  William  Nelson  conveyed 
said  premises  to  Jessie  A.  Nelson,  the  plain- 
tiff and  appellant  On  April  25,  1916,  the 
said  WUIiam  Nelson  died.  On  the  29th  day 
of  August  1916^  Jessie  A.  Nelson,  evidently 
treating  the  lessees  as  tenants  from  year  to 
year,  served  upon  them  a  notice  terminating 
such  tenancy  and  demanding  a  surrender  of 
the  premises  on  the  10th  day  of  February, 
1917.  A  similar  notice  was  also  served  on 
the  Stta  day  of  January.  1917.  On  the  10th 
day  of  B^ruary,  1917,  the  lessees  caused 
to  be  served  on  Jessie  A.  Nelson  a  notice  that 
they  elected  to  hold  the  premises  for  three 
years  more  under  the  option  provided  for  in 
said  marginal  provision.  On  the  21st  day  of 
Febmary,  1917,  the  {dalntifl  caused  to  be 
served.  up(m  the  defendants  a  three  days' 
notice  to  qolt  This  Is  an  unlawful  detainer 
action  to  remove  the  defendants  from  the 
premises.  It  was  commenced  before  a  Jus- 
tice of  the  peace,  appealed  to  the  circuit 
court  for  Orant  conntjr,  where  it  was  tried 
before  the  conit  wltbont  a  Jniy,  resulting  In 
a  Judgment  in  favor  at  the  defendants,  from 
which  Judgment  plaintiff  appealed. 

W.  E.  Howe,  of  Boscobel,  and  J.  M.  C!Ian- 
cey,  of  Stoughton,  for  appellant.  Blaine  & 
Kemp,  of  Boscobel,  for  respondents. 

OWEN,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  contends  that  from 
February  10,  1916,  to  February  10,  1917,  de- 
fendants were  tenants  from  year  to  year, 
under  the  statute,  resulting  from  a  holding 
over  after  their  term  under,  the  lease  had 
expired.  The  defmdants  claim  that  they 
were  holding  over  under  the  lease.  The  char- 
acter of  their  possession,  as  to  whether  they 
were  tenants  holding  over  \inder  the  statute 
or  tenants  under  the  lease  is  the  principal 
question  to  be  considered.  This  Involves, 
first  B.  constmction  of  the  marginal  clause 
appearing  on  the  lease  in  the  following 
words: 

"It  is  further  agreed  and  made  a  part  of  this 
contract  that  at  tiie  option  ot  the  party  of  the 
first  part  or  the  party  of  the  second  part  this 
lease  can  be  extended  for  one  (1)  year  and  at 
the  end  of  each  year  least  for  a  period  of  five 
(5)  years  from. the  date  of  this  lease." 

The  plaintiff  contends  that  this  option  is 
meaningless  and  void,  because  it  gives  the 
same  option  to  either  party  and  the  exerdae 
of  the  option  by  one  party  automatically  de- 
stroys the  option  accorded  to  the  other.  The 
w^ord  "option"  is  defined  by  lexicographers 
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as  the  right,  power,  or  liberty  of  cboosing; 
liberty  to  elect  between  altematiTes;  elec- 
tion; choice;  preference.  It  is  apparent 
that,  If  the  word  "option"  is  to  be  accorded 
Its  literal  meaning,  tfae  exercise  of  the  option 
by  either  party,  either  to  continue  or  not  to 
continue  the  lease  for  a  further  period,  would 
nullify  the  exercise  of  a  contrary  option  on 
the  part  of  the  other.  It  Is  obvlons  that 
both  parties  cannot  exercise  the  option  un- 
less they  both  exercise  it  In  the  same  way. 
If  the  lessee  desires  to  continue  the  lease, 
and  the  lessor  desires  to  discontinue  it,  both 
options  cannot  be  exercised.  One  must  gflve 
way  to  the  other.  This  makes  it  T^ry  ap- 
parrat  that  the  word  "option,"  in  the  margi- 
nal clause,  was  not  used  by  the  parties  In 
its  literal  sense.  That  clause,  manifestly, 
was  Inserted  for  a  purpose.  To  accord  to 
the  term  "option"  as  therein  used,  its  literal 
meaning  would  be  to  construe  the  acts  of  the 
parties  In  inserting  it,  as  purposeless,  and 
would  be  an  abandonment  of  all  effort  to  as- 
certain and  to  glYe  effect  to  the  intention  of 
the  parties. 

[1]  It  is  fundamental  that  In  construing 
contracts  the  intention  of  the  parties  should 
be  ascertained  and  enforced.  We  have  little 
doubt  that  this  marginal  note  was  Inserted 
for  the  purpose  of  glTing  to  either  party  the 
right  or  privilege  of  continuing  the  lease  as 
therein  provided.  A  provision  in  a  lease  ac- 
cording to  one  or  both  of  the  parties  a  right 
of  continuing  the  same  Is  not  at  all  unusual. 
This,  it  seems  clear  to  us  Is  the  thought  that 
the  parties  to  this  lease  had  in  mind,  and  it 
was  to  accomplish  this  purpose  that  the 
clause  was  Inserted.    We  so  construe  it. 

[2,  3]  Further  analyzing  this  clause,  we  in- 
terpret It  to  mean  this:  At  the  end  of  the 
first  year,  either  party  could  extend  the  lease 
for  either  one  year  or  four  years.  At  the 
end  of  the  second  year  either  party  could  ex- 
tend the  lease  for  a  period  of  three  years. 
"It  Is  the  generally  recognized  rule  that  where 
a  lease  provides  that  the  tenant  may  hare, 
at  Ms  option,  an  extension  for  a  spedfled 
time  after  the  expiration  of  the  term  agreed 
upon  in  the  lease,  or  may  occupy  for  an  ex- 
tended term,  in(iuding  the  term  specified, 
the  mere  holding  over  after  the  expiration  of 
the  spedfled  term  will  constitute  an  election 
to  bold  for  the  additional  or  extended  term, 
and  the  tenant,  after  holding  over  beyond 
the  first  term,  without  any  new  arrangement. 
Is  bound  for  the  additional  or  extended  term 
as  folly  and  completely  as  though  that  term 
had  been  originally  Included  in  tfae  lease 
wh^i  executed.  Tlie  reason  for  tills  is  that 
upon  the  exercise  of  the  privilege  for  the 
extended  term  evidenced  by  the  holding  over 
tlie  orii^nal  lease  becomes  a  present  demise 
for  the  full  extended  term."  10  R.  0.  It.  p. 
8M.  The  same  rule  is  laid  down  by  other 
text-writers.  2  Wood's  Landlord  &  Tenant, 
p.  »17 ;  2  TUTany,  Landlord  A  Tenant,  p.  1526; 


24  Cyc  1018.  It  has  also  been  recognized 
by  this  court  Peehl  v.  Bnmbalek,  99  Wis. 
62,   74  N.  W.  545. 

It  follows  that  defendants  were  in  posses- 
sion from  January  10,  1916,  to  January  10, 
1917,  under  the  provisions  of  the  lease;  that 
their  tenancy  was  not  subject  to  termination 
in  the  manner  provided  by  statute  as  to  ten- 
ants from  year  to  year ;  that  the  lessees 
properly  exercised  their  option  to  extend  the 
lease  for  a  period  of  five  years  from  the  date 
thereof;  and  that  the  judgment  in  their  favor 
should  be  affirmed. 

Judgment  affirmed. 


BECHMANN  v.  SALZER. 

(Supreme  Court  of  Wisconsin.     Nov.  6,  1918. 

On  Motion  for  Rehearing,  Jan.  7,  1019.) 

1.  Tbial  <&=>140(2)— QuKsnoK  fob  Jitbt— Ik- 
pbachiient  of  witness  —  incorsisxeitr 

Stateme:«ts. 
That  plaintiff's  evidence  on  the  trial  conflict- 
ed with  his  former  .statements  and  the  contents 
of  documents  held  insufficient  to  impeach  hia 
evidence  as  a  matter  of  law,  where  he  explained 
the  inconsistency. 

2.  Fbaud     ^=>5S(1)— Refbesentations— E'Vi- 

DENCE. 

In  action  for  damages  for  deceit  in  inducing 
plaintifF  to  buy  shares  of  stock,  evidence  held  to 
warrant  jury  finding  that  defendant  stated  as  a 
fact  that  the  stoclc  was  worth  $15  a  share. 

3.  Fbacd    ©=>13(2)    —   Repbesentations   — 
Enowledqe  of  Pausity. 

Where  defendant,  with  intent  to  induce 
plaintiB  to  buy  stock,  made  false  representations 
as  to  value  of  the  stock,  and  plaintiff  relied 
thereon  and  was  thereby  Induced  to  make  the 
purchase,  defendant  would  be  liable  for  damages 
for  deceit,  although  he  did  not  know  at  the  time 
he  made  the  representations  that  the  stock  was 
not  worth  tfie  amount  stated  by  him. 

4.  B^ATJD    «=»18(3)    —   Refbesentatioks   — 
Knowlbdob  of  Falseet. 

Fraud  is  proven  when  it  is  shown  that  a 
false  representation  has  been  made  knowingljr, 
or  withoat  belief  in  its  truth,  or  recklessly,  with- 
out caring  whether  it  be  true  or  falee. 
6.  E^AtTD  «S358(1)— Dbobbk  of  Pboof. 

Plaintiff  had  the  burden  of  showing  by  a 
clear  and  satisfactory  preponderance  of  the  evi- 
dence that,  prior  to  time  that  he  purchased 
stock,  defendant  falsely  represented  that  it  was 
worth  |15  a  share,  that  plaintiff  believed  such 
representation  to  be  true,  and  that  he  relied 
thereon  in  making  purchase  of  stock. 
6.  Trial  €=>296(8)— Ebboneous  Instbuction 

— CtTRE  BY  OtHEB  INSTBUCTIONS. 

Where  court  correctly  instructed  as  to  three 
elements  of  fraud  charged,  and  the  evidence  ma- 
terial to  the  issue  of  fraud  was  so  connected 
that,  if  it  was  sufficient  to  sustain  an  afiirmatlTe 
answer  to  one  of  the  elements,  It  was  sufficient 
to  establish  the  others,  giving  erroneous  instruc- 
tion to  effect  that  jury  should  be  satisfied  by  a 
fair  preponderance  as  to  two  elements  will  not 
be  held  prejudicial. 

Appeal  from  Circuit  Court,  La  Crosse 
County;    B.  C.  HIgbee,  Judge. 

Action  by  C.  B.  Bechmann  against  John 
P.  Salzer.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  is  an  action  bzougitt  by  the  plaintiff 
for  money  damages,   alleging  a  conspiracy 
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to  defraud,  and  for  deceit.  The  complaint 
states  that  the  plaintiff,  a  practldng  phy- 
sician of  ttie  city  of  La  Crosse,  in  July, 
1912,  acting  on  the  advice  of  the  defendant, 
bought  100  shares  of  the  capital  stock  of  the 
United  States  Operating  Company  for  the 
sum  of  $1,500,  paying  $1,000  by  check  to 
the  United  States  Operating  Company,  the 
other  $500  being  paid  to  the  company  by  the 
defendant  In  consideration  of  plaintiff's  can- 
celing a  note  on  which  the  defendant  owed 
him  $500;  that  the  United  States  Operating 
Company  was  in  1912,  and  is  now,  complete- 
ly insolvent,  such  facts  being  well  known  to 
the  defendant;  that  prior  to  the  month  of 
July,  1912,  the  defendant  entered  into  a  con- 
spiracy and  agreement  with  other  persons 
whereby  they  organized  among  themselves  a 
company  known  as  the  United  States  Operat- 
ing Company,  with  an  authorized  capital 
stock  of  $1,000,000;  that  immediately  after 
such  organi/.atlon  the  defendant  and  his  as- 
sociates, George  and  Henry  Salzer,  caused 
to  be  issued  to  themselves  capital  stock  of 
said  corporation  amounting  to  $240,000,  and 
that  from  time  to  time  thereafter,  and  before 
July,  1912,  additional  capital  stock  was  is- 
sued to  defendant  and  his  associates  with- 
out any  consideration ;  that,  defendant  and 
bis  associates  sold  other  stock  to  innocent 
parties,  among  them  the  plaintiff,  and  that 
considerable  cash  was  in  this  manner  paid 
Into  the  treasury  of  the  United  States  Op- 
erating Company,  but  that  all  said  cash  was 
paid  out  for  salaries,  expenses,  or  squander- 
ed in  mismanagement. 

The  complaint  further  alleges  that  the 
plaintiff,  who  had  been  for  a  number  of 
years  a  close  friend  of  the  defendant,  told 
him  some  time  prior  to  July,  1912,  that  he 
would  like  to  invest  some  of  his  savings, 
whereupon  defendant  induced  him  to  make 
the  above  arrangement  and  investment,  rep- 
resenting to  plaintiff  that  he  knew  about 
the  United  States  Operating  Company,  and 
that  an  investment  in  the  same  was  a  safe, 
conservative  as  well  as  profitable  one.  Plain- 
tiff further  alleges  that,  in  order  to  deceive 
hlro,  defendant  and  his  associates  caused  to 
be  declared  and  issued  to  plaintiff  two  cash 
dividends  of  $20  each  on  said  stock,  whereas 
the  United  States  Operating  Company  tn 
fact  never  had  any  earnings  whatever,  the 
so-called  dividends  being  paid  out  of  money 
obtained  from  the  sale  of  stock  to  innocent 
persons  and  for  the  purpose  of  deceiving 
the  plaintiff,  and  that  In  addition  a  stock 
diridend  of  6  shares  was  issued  to  plain- 
tiff in  March,  1913,  for  the  same  purpose. 
'JTie  complaint  further  alleges  that  In  1916, 
when  the  plaintiff  discovered  the  true  status 
of  the  United  States  Operating  Company, 
he  offered  and  tendered  to  the  defendant 
the  said  certificate  of  stock  and  everything 
that  he  had  received  by  reason  of  the  trans- 
actions hereinbefore  set  forth,  and  gave  him 
notice  that  he  rescinded   the  purchase  of 


such  stock,  and  demanded  of  the  defendant 
that  he  pay  back  the  sum  plaintiff  had  paid 
for  the  stock,  all  of  whlcii  tenders,  offers, 
and  demands  were  refused  by  the  defendant. 

The  answer  of  the  defendant  denies  that 
he  was  in  any  way  connected  with  plaintiff's 
purchase  of  United  States  Operating  Com- 
pany stock;  that  defendant  was  at  any  time 
an  officer  In  that  corporation,  or  that  he  had 
participated  in  its  organization,  or  that  be 
ever  at  any  time  had  any  Interest,  pecuniary 
or  otherwise,  in  selling  such  stock  to  plaintiff. 

By  q[>eclal  verdict  the  Jury  found  that, 
prior  to  the  time  plaintiff  purchased  the 
stock  in  the  United  States  OperatUig  Com- 
pany, defendant  represented  to  plaintiff  that 
the  stock  was  worth  $15  a  share;  that  de- 
fendant had  not  theretofore  agreed  to  ad- 
vise plaintiff  In  respect  to  his  Investments; 
that  defendant  represented  this  stock  as  be- 
ing worth  $15  a  share  for  the  purpose  of  In- 
ducing plaintiff  to  purchase  the  stock ;  that 
this  representation  was  false  at  the  time  he 
made  it,  but  that  plaintiff  believed  such  rep- 
resentation, and  on  strength  of  It  purchased 
the  stock;  that  such  representation  was 
made  as  a  statement  of  fact,  and  that  de- 
fendant did  not  know  it  was  false  at  the 
time  he  made  it;  that  plaintiff  was  wanting 
In  the  exercise  of  ordinary  car©  In  making 
the  purchase  of  the  stodc,  and  that  the  value 
of  the  100  shares  of  stock  on  the  day  plain- 
tiff purchased  them  was  $100. 

Judgment  was  awarded  the  plaintiff  in 
the  sum  of  $1,954.68.  Prom  this  Judgment, 
appeal  is  taken. 

J.  E.  Higbee,  of  La  Crosse,  for  appel- 
lant. Lees  &  Bnnge,  of  La  Crosse,  for  re- 
spondent 

SIEBECKER,  3.  (after  stating  the  facts 
as  above).  [1]  Upon  the  record  it  cannot  be 
said  that  the  plaintiff's  evidence  Is  incredible, 
because  It  Is  overwhelmingly  impeached  by 
his  admission  in  the  complaint  and  by  the 
documentary  and  other  evidence  of  the 
case.  The  fact  that  plaintiff's  statement  on 
trial  conflicts  with  his  former  admission,  the 
contents  of  documents,  and  former  state- 
ments, is  not,  under  tbe  circumstances  sliown, 
sufficient  to  impeadi  his  evidence  as  matter 
of  law,  in  the  light  of  his  explanations.  The 
court  properly  submitted  the  probative  force 
of  his  evidence  to  the  Jury,  in  connection 
with  all  the  other  tacts  and  circumstances 
of  the  case. 

[2]  It  Is  Insisted  by  appellant  that  the  al- 
leged false  statement  of  defendant  to  plain- 
tiff concerning  the  value  of  the  United  States 
Operating  Company's  stock  at  the  time  of  in- 
vestment, its  probable  increase  in  price,  and 
its  safety  and  reliability  as  an  investment, 
are  In  their  essence  and  nature  mere  expres- 
sions of  opinion,  and  that  the  parties  so  un- 
derstood and  considered  them.  The  Jury  evi- 
dently relied  on  plaintiff's  testimony  In  mak- 
ing their  findings  tliat  the  defendant  stated 
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as  a  fact  that  the  Stock  was  worth  $15  a 
share.  Plaintiff's  evidence  on  this  point  was 
io  part  that  the  defendant  stated  to  him: 

"  'I  have  a  good  and  safe  investment  for  you. 
I  wish  you  would  take  some  of  It.  It  is  worth 
$15  a  share.  *  •  •  This  is  a  good  invest- 
ment;  it  will  increase  in  value  in  time.'  I  said 
that  if  he  said  it  was  good,  I  woold  talce  some. 
of  it." 

The  defendant  in  this  point,  among  other 
things,  testifled: 

"The  doctor  aslced  me  what  I  thought  of  Unit- 
ed States  Operating  Company  before  he  bought 
the  stock.  I  told  him  I  knew  nothing  about  the 
company,  but  I  thought  it  was  a  ^ood  buy. 
*  *  *  I  knew  the  officers.  I  had  faith  in  the 
officers,  and  on  the  strength  of  that 'I  said  I 
thought  it  was  a  good  bay. ' 

In  addition  to  these  positive  statements, 
many  of  the  facts  and  circumstances  shown 
permit  of  the  Inference  that  defendant  made 
representations  to  plaintiff  as  a  matter  of 
fact  concerning  the  valne  of  this  stock  and 
the  desirability  of  buying  It  as  a  profitable 
investment,  and  that  such  statements  were 
made  with  intent  to  Induce  plaintiff  to  buy  It, 
and  that  plaintiff  relied  thereon  and  was 
thereby  Induced  to  make  the  purchase. 

[3]  It  Is,  however,  strenuously  nrged  that 
the  conrt  erred  In  holding;  the  defendant  lia- 
ble as  for  a  deceit  in  the  light  of  the  evidence 
and  the  Jury's  finding  that  defendant  did  not, 
in  fact,  know  at  the  time  of  such  represen- 
tation that  the  sto<<k  was  not  worth  $15  a 
share.  The  argument  Is  made  that  the  evi- 
dence shows  that  the  defendant  honestly  be- 
lieved that  the  8to<4:  was  selling  for  and 
was  worth  this  amount.  He  testified  that  he 
had  no  personal  knowledge  or  Information 
concemtng  the  debts,  assets,  business,  or 
financial  affairs  of  the  operating  company,  or 
what  the  stock  was  selling  for.    He  states: 

"I  had  no  idea  of  its  value.  •  ♦  *  I  had 
nothing  on  which  to  base  my  judgment,  except 
my  acquaintance  with  the  people." 

[4]  The  rule  for  determining  whether  these 
facts  Jnstlfled  the  court  In  holding  that  the 
element  of  fraud  constituting  a  cause  of 
action  for  deceit  was  shown  Is  clearly  stated 
In  the  case  of  Derry  v.  Peek,  14  App.  Cas. 
MT,  approved  In  Mlranovltz  v.  Gee,  163  Wis. 
210. 157  N.  W.  790,  as  follows: 

"  *  •  •  Fraud  is  proved  when  it  is  shown 
that  a  false  representation  has  been  made  know- 
incly,  or  without  belief  in  its  truth,  or  recklessly, 
vithoat  caring  whether  it  lie  true  or  false.  AJ- 
thoogh  I  have  treated  the  second  and  third  as 
'ti'itinct  cases,  I  think  the  third  is  but  an  in- 
stance of  the  second,  for  one  who  makes  a  state- 
ment under  such  circumstances' can  have  no  real 
Mift  in  the  truth' of  what  he  states.  •  •  • 
If  fraud  be  proved,  the  motive  of  the  person 
gDtlty  is  immaterial. 

This  doctrine  is  amply  supported  by  the 
decisions  of  this  court.  Among  the  recent 
ones  we  cite:  Krause  v.  Busacker,  105  Wis. 
350,  81  N.  W.  406 ;  Rogers  v.  Rosenfeld,  158 
^'is.  285.  149  N.  W.  33;  National  Bank  v. 
Hackett,  158  Wis.  113, 149  N.  W.  703. 

The  trial  court  Is  clearly  sustained  by  the 
record  that  the  defendant,  under  the  facts 
and  circumstances  shown,  had  no  grounds  for 
asserting  that  the  stock  was  worth  $15  a 
share  an4  that  it  was  a  good  and  safe  invest- 


ment. The  defendant  assumed  to  know,  and 
represented  as  facts  things  of  which  he  ad- 
mits he  had  no  knowledge,  and  which  the 
Jury  found  actually  did  not  exist. 

[I,  8]  Tb9  trial  court  erroneously  reftised  to 
instruct  the  Jury,  in  connection  with  submit- 
ting questions  1  and  6  of  Its  special  verdict, 
as  requested,  that  the  burden  of  proof  as  to 
these  Issues  rested  on  plaintiff,  and  that  the 
afiSrmatlve  thereof  must  be  established  "by 
a  preponderance  of  the  evidence  so  clear  and 
satisfactory  as  to  establish  the  fact  with  cer- 
tainty and  beyond  reasonable  controversy." 
The  court  Informed  the  Jury  that  they  must 
be  satisfied  by  a  fair  preponderance  of  the 
evidence  to  answer  these  questions  in  the  af- 
firmative, which  is  incorrect.  Hie  question 
of  proof  required  as  the  quantum  and  de- 
gree of  proof  to  establish  the  afBrmatlve  of 
these  questions  Is  stated  in  the  request  The 
court  correctly  Informed  the  Jury  that,  as  to' 
the  elements  of  frand  charged  and  embraced 
in  questions  Nos.  2,  3,  4,  and  5  of  the  8pe> 
cial  verdict,  the  burden  of  proof  was  on 
plaintiff,  and  that  to  answer  these  questions 
in  the  affirmative  they  must  be  satisfied  by 
a  clear  and  satisfactory  preponderance  of  the 
evidence  to  so  answer  them.  Why  the  court 
Instructed  the  Jury  differently  as  to  these 
elements  constituting  a  fraud  charge  is  not 
perceived.  The  same  rule  applies  to  them 
all.  Can  it  be  said  that  the  Jury  was  misled 
by  this  error  of  the  court?  We  cannot  say 
that  the  record  Indicates  that  they  were. 
The  evidence  material  to  the  issue  of  fraud 
in  all  its  elttnents  is  so  connected  tha^  If  it 
is  sufficient  In  probative  force  and  quantum 
to  sustain  an  affirmative  answer  to  one  of 
the  elements  as  found  by  the  jury,  then  it 
naturally  suffices  to  establish  the  other  ele- 
ments of  fraud  charged.  We  are  of  the  opin- 
ion that  the  evidence  stistalns  the  affirmative 
findings  of  the  Jury,  and  that  the  record  docs 
not  affirmatively  show  that  the  Jury  were 
misled  by  the  erroneous  Instruction,  and 
hence  cannot  be  held  to  have  prejudiced  the 
appellant's  rights. 

The  objections  that  the  court  erred  in  re- 
ceiving the  evidence  of  Mr.  Keck,  the  secre- 
tary of  the  company,  and  the  book^  and  trial 
balances  idcndfled  by  him,  is  not  well  taken. 
An  examination  of  this  evidence  discloses 
that  it  was  proper  to  show  the  nature  of  the 
company's  business  and  the  manner  in  which 
it  was  conducted.  This  evidence  tended  to 
Show  what  the  assets,  liabilities,  earnings, 
and  the  cash  receipts  and  disbursements  of 
the  company  were,  as  well  as  the  way  stock 
was  sold  or  otherwise  disposed  of.  The  evi- 
dence was  competent  and  relevant  to  these 
Inquiries,  which  were  material  to  the  Issues 
presented  by  the  pleadings,  and  required  to 
be  determined  by  the  Jury. 

We  find  no  reversil>le  error  in  the  record. 

The  Judgment  appealed  from  is  affirmed. 


On  Motion  for  Rehearing. 
PESl  CURIAM.    Motion  for  rehearing 
nied,  with  $25  costs. 
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ROESLER  V.  SHASTRI. 
(Supreme  Court  of  Wisconsin.    Not.  6,  1918.) 

1.  PAmxirr  «e989(6)  —  Recovebt  —  Fbaud 

— QTJI8TI0N8  FOB  JURY. 

In  an  action  to  recover  money  pf^id  one 
pretending  to  i>e  a  physician,  on  the  ground  of 
fraudulent  representations  as  to  the  «GBcaey  of 
treatment,  evidence  held  to  present  jury  qne8> 
tion  on  the  issue  of  fraud. 

2.  Payment  <S=89(5)— Recovkbt— Evidencb— 
False  Representations. 

In  action  against  one  pretending  to  fa«  a 
physician  for  moneys  paid  under  false  represen- 
tations as  to  efficacy  of  treatment,  evidence  b«ld 
to  sustain  finding  that  defendant  held  himself 
out  as  a  doctor. 

3.  Payment  «=989(5)— Rbcotebt— ByiDBNOB— 
False  Repbesentations  of  Pktbician. 

In  action  for  moneys  paid  to  one  pretending 
to  be  a  physician  under  false  representations  as 
to  effect  of  treatment,  plaintiff  should  have  been 
permitted  to  show  by  other  doctors  that  the 
treatment  was  injurious,  and  not  boieficial,  as 
represented  by  the  defendant,  though  defendant 
admitted  that  no  benefit  resulted. 
4."  Replevin  «=»8(2)— Title— Fraud. 

That  plaintiff  in  replevin  parted  with  a  draft 
in  consideration  of  representations  proved  to  be 
fraudulent  did  not  preclude  his  maintaining  ac- 
tion in  replevin  to  recover  the  draft. 

Appeal  fr<»u  Clircuit  C^urt,  La  Crosse 
County;  E.  C.  Hlgbee,  Judge. 

Action  by  Edward  Roesler  against  Dr.  E. 
D.  Shastrl.  Judgment  on  directed  verdict 
for  defendant,  and.  plaintiff  appeals.  Re- 
versed, and  cause  remanded. 

Replevin  to  recover  bank  draft  of  $050 
alleged  to  have  been  obtained  from  plaintiff 
through  fraudulent  representations  of  the  de- 
fendant. Plaintiff,  a  farmer  whose  wife  had 
been  suffering  from  Insane  delusions  for  13 
or  14  months  and  bad  been  at  a  boiqiltal 
three  times,  engaged  the  defendant  to  treat 
her.  Plaintiff  testifies  tbat  defendant  held 
himself  out  as  a  doctor,  and  was  called  sucb, 
and  it  appears  that  be  had  used  the  title 
M.  D.  on  his  letter  beads ;  that  be  represent- 
ed that  be  could  by  the  use  of  hypnotic  in- 
fluences cure  ber,  but  tbat  he  must  first  de- 
stroy her  mind  entirely,  and  make  it  like 
a  child's,  and  then  build  it  up  again.  He  as- 
sured plaintiff  he  could  cure  ber,  but  be 
bad  to  have  $50  per  day.  Plaintiff  agreed  to 
pay  that,  and  at  the  end  of  10  days  the  de- 
fendant claimed  she  was  cured  30  per  cent, 
and  that  tbe  nurse  could  probably  take  care 
'  of  her,  but  plaintiff  wanted  a  complete  cure 
and  asked  defendant  to  stay  longer.  He 
said  he  could  not,  unless  plaintiff  made  a 
contract  for  10  more  days  at  $50  per  day. 
This  plaintiff  agreed  to,  and  defendant  re- 
mained. At  the  end  of  the  10  days  defend- 
ant said  she  was  cured  50  per  cent,  but  tbat 
be  could  not  stay  longer,  and  tbat  be  must 
have  his  money.  So  plaintiff  went  to  town 
and  gave  him  $50  In  cash  and  the  draft  in 
suit  Plaintiff  further  tcstifled  that  he  be- 
lieved defendant  could  cure  her,  and  tbat 
he  could  not  tell,  when  tbe  draft  was  given, 
whether   she  was  better  or  not;    that  be 


learned  afterward  tbat  defendant  was  no 
doctor,  and  that  his  wife  bad  not  improved 
under  defendant's  treatment  Plaintiff  offer- 
ed to  prove  by  other  doctors  tbat  bis  wife 
grew  worse  under  tbe  treatment  given  her, 
but  tbe  evidence  was  excluded,  presumably 
because  defendant  did  not  claim  tbat  bis 
treatment  bad  been  of  any  benefit  to  ber.  It 
appears  tbat  defendant  was  a  native  of  In- 
dia, who  bad  been  In  this  country  since  Oc- 
tober 30,  1913;  tbat  he  bad  been  educated 
in  India  as  a  pbysldan  in  tbe  University  of 
Blnjab,  but  not  licensed  to  practice  in  tbe 
United  S^tes;  tbat  be  bad  traveled  consid- 
erably in  tUa  country,  lecturing  on  Indian 
subjects,  and  had  pursued  some  medical 
studies  in  Chicago  and  Los  Angeles,  and  ob- 
tained a  medical  degree  from  the  latter 
school.  He  claims  he  used  hypnotic  sugges- 
tion only  in  bis  treatment  of  plaintiff's  wife, 
but  denies  that  be  said  be  could  cure  ber. 

At  tbe  close  of  tbe  evidence  the  court  di- 
rected a  verdict  for  defendant,  on  the  ground 
tbat  there  was  no  evidence  in  the  case  that 
defendant  represented  himself  to  plaintiff  as 
a  doctor,  or  having  tbe  right  or  authority 
to  practice  medicine  in  Wisconsin,  and  on 
the  further  ground  tbat  plaintiff,  at  tbe  time 
be  delivered  the  draft  to  defendant,  knew  all 
he  knew  at  the  time  of  tbe  trial,  and  could 
not  have  relied  upon  any  representations 
made  by  the  defendant,  who,  professing  to 
heal  by  spiritual  or  mental  means,  was  not 
required  to  have  a  license  In  this  state. 

From  a  Judgment  in  favor  of  defendant, 
entered  upon  tbe  directed  verdict,  tbe  plain- 
tiff appealed. 

Lees  &  Bunge,  of  La  Crosse,  for  appellant 
Morris,  Hartwell  ft  Holmes,  of  La  Crosse, 
for  respondent 

VINJE,  J.  (after  stating  tbe  facts  as 
above).  [1]  We  think  the  court  erred  in  di- 
recting a  verdict  In  this  case.  It  was  a 
question  for  the  Jury  to  say  whether  or  not 
plaintiff  was  deceived  by  defendant  The 
Jury  had  a  right  to  believe  plaintiff's  testi- 
mony, and  to  draw  the  conclusion  therefrom 
that  he  was  defrauded  of  his  money.  He 
bad  an  insane  wife;  tbat  he  was  anxious 
to  cure  her  Is  evidenced  by  the  fact  that  he 
willingly  paid  $50  a  day  In  an  effort  to  do 
so.  He  was  undoubtedly  Ignorant  of  what 
could  or  could  not  be  done  through  mental 
healing  or  hypnotic  suggestion.  There  is  a 
sharp  conflict  of  views  on  that  subject  by 
those  who  have  given  It  study  and  attention. 
That  be  did  not  know  is  not  strange.  Nei- 
ther is  it  strange  that  be  was  unable  to  diag- 
nose tbe  exact  or  even  relative  condition  of 
his  wife's  mind  at  tbe  time  tbe  draft  was 
delivered.  He  had  been  told  tbat  her  mind 
must  first  be  wholly  destroyed,  and  then 
built  up,  and  he  evidently  believed  that  Tbe 
law  protects  tbe  Ignorant  and  credulous,  as 
well  as  the  wise  and  wary.    Mlranovltz  t. 
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Gte,  163  Wis.  246,  167  N.  W.  790.  He  was 
told  by  defendant,  when  he  received  the 
draft,  that  her  mind  was  60  per  cent  cnred, 
and  that  the  nurse  conld  take  care  of  her 
afterward.  We  employ  doctors  to  diagnose 
disease,  and  to  care  it  or  direct  ns  what  to 
do  to  effect  a  cure.  That  Is  their  profes- 
sion. When  they  glre  advice,  the  patient 
Is  Justified  In  following  It,  unless  It  Is  so 
palpably  contrary  to  sense  or  human  expe- 
rience as  to  he  disbelieved  by  e^ery  one. 

[2]  There  la  sufficient  evidence  In  this  case 
to  warrant  the  Jury  In  finding  that  the  de- 
fendant held  himself  out  as  a  doctor.  A  let- 
ter from  him  to  the  nurse,  which  was  shown 
to  idalntUC,  has  the  heading  "K.  I>.  Shastrl, 
M.  DV'  and  Is  signed  "K.  D.  ffliastrl,  M.  D." 
He  was  called  doctor,  and  made  no  pro- 
test The  fact  that  he  was  not  required  to 
be  licensed  to  heal  by  mental  sdenoe  or  hyp- 
notic suggestion  Is  Immaterial  on  the  quesi- 
tlon  of  actual  fraud.  An  unlicensed  person 
may  make  fraudulent  r^resentatlons. 

[3]  Plaintiff  should  have  been  permitted 
to  show  by  other  doctors,  If  he  could,  that 
the  treatment  given  his  wife  by  the  defend- 
ant was  Injurious,  and  not  beneficial.  It  is 
true,  defendant's  counsel  on  the  trial  ad- 
mitted that  she  was  neither  cured  nor  ben- 
efited. But  plalntlfl's  offer  went  further. 
He  offered  to  prove  that  she  had  been  Injur- 
ed by  the  treatment.  Such  proof  was  per- 
tinent on  the  Issue  of  fraud  and  should  have 
been  admitted. 

[4]  Claim  Is  made  that  since,  in  delivering 
the  draft  to  the  defendant,  plaintiff  parted 
with  the  legal  title  thereto,  he  cannot  main- 
tain replevin  to  recover  it  This  court  has 
several  times  negatived  that  claim,  and  held 
that  replevin  will  lie  to  recover  goods  ob- 
tained by  fraud.  Singer  v.  Schilling,  74  Wis. 
3»,  43  N.  W.  101 ;  Lee  v.  Bumham,  82  Wis. 
209,  52  N.  W.  255;  Mayhew  v.  Mather,  82 
Wis.  355,  52  N.  W.  436. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


NTBAOEN  V.  MAHKHAM  et  ux. 
(Supreme  Court  ot  Wisconsin.    Nov.  6,  1918.) 
L  Dkbdb   «3>211(4)  —  Vtmus  Irflukitob  — 

BVIDXNCK. 

In  case  of  conveyance  by  aged  person  of 
snbstantlally  his  entire  property  witboat  con- 
(ideratimi,  if  the  grantor  was  susceptible  to 
oodne  inflamce,  and  there  was  opportunity  for 
its  ezerdae,  and  the  grantee  had  the  disposition 
to  exercise  it,  and  the  result  clearly  appears  to 
be  the  effect  of  the  undue  influence,  a  prima 
fade  case  of  fraud  is  made  out 
2.  Dkbds   «s>2U(4)  —  Urdttb  InTLXTKirax  — 

E>VIDEROK. 

Elridence  ield  insufficient  to  invalidate  deed 
to  grantor's  child  on  the  ground  of  the  exercise 
of  undue  influence. 

Appeal    from    Circuit   Court,    Manitowoc 
County;   James  O'Neill,  Judge. 
Suit  by  Cornelia  E.  WliMliate  against  Her- 


bert li.  Markham  and  wife.  On  death  of 
complainant,  Gustavo  A.  Nyhagen,  as  admin- 
istrator, was  substituted  as  plaintiff,  and 
from  the  Judgment  for  defendants  he  appeals. 
Affirmed. 

Action  In  equity  originally  brought  by  Cor- 
nelia E.  Wlndlate  to  set  aside,  on  the  ground 
of  fraud,  a  deed  of  116  acres  of  farm  land 
which  she  had  executed  and  delivered  to  her 
daughter,  the  defendant  Ida  B.  Markham. 
After  trial  and  before  Judgment  Cornelia 
died  and  her  adminlatrator  was  substituted 
as  plaintiff,  and  brings  this  api)eal  from  Judg- 
ment negativing  fraud  and  dismissing  the 
complaint    The  facta  are  In  brief  as  follows: 

Cornelia  Wlndlate  and  her  husband,  Thom- 
as Wlndlate,  lived  In  Manitowoc  many  years, 
and  successfully  operated  a  hotel  from  which 
business  they  retired  In  1910,.  the  husband 
having  accumulated  an  estate  of  about  $30,- 
000  and  the  wife  having  In  her  own  name 
the  land  In  question,  near  Manitowoc,  worth 
somewhere  from  $15,000  to  $18,000,  and  a 
small  house  and  lot  In  the  city  of  Manitowoc. 
The  husband  died  in  1911  at  the  age  of  84 
years,  Intestate;  the  wife  continued  to  live 
at  the  homestead  In  Manitowoc.  She  was  the 
administratrix  of  her  husband's  estate,  and 
settled  it  with  the  advice  and  assistance  of 
the  defendant  Herbert  I*  Markham,  husband 
of  Ida,  a  lawyer  at  Manitowoc.  There  were 
five  children,  all  adults,  viz.  the  defendant 
Ida,  the  eldest;  Belle,  wife  of  the  plaintiff, 
a  banker  at  Manitowoc;  Cornelia  Paine,  a 
widow  with  six  children,  living  at  Oil  City, 
Pa.;  Bert,  a  steamfltter,  married  and  living 
In  Chicago;  and  Thomas,  a  clergyman,  un- 
married and  living  at  Monterey,  Tenn„  where 
he  conducted  a  churdi  school  and  hospital. 
AU  of  the  children  were  on  the  best  of  terms 
with  their  mother.  Ida  ajod  Belle  lived  near 
her  In  Manitowoc,  and  she  was  frequently 
with  them,  sometimes  taking  her  meals  with 
one  or  the  other  for  considerable  periods. 
She  visited  her  son  Thomas  at  Monterey  dur- 
ing the  winters  of  1914-15  and  1915-16.  The 
farm  In  question  was  rented  to  the  son  Bert 
in  January,  1909;  but  he  left  it  in  1911,  after 
bis  father's  death,  and  thereafter  73  acres 
thereof  was  rented  to  the  Pea  Canners'  As- 
sociation at  an  annual  rental  of  $9  per  acre, 
Herbert  Markham  renting  the  balance,  con- 
sisting of  pasture  and  garden,  at  $50  per  an- 
num. Mrs.  Wlndlate  was  on  excellent  terms 
with  her  two  sons-in-law  at  Manitowoc 
Markham  drew  her  leases,  collected  some 
rents,  took  care  of  the  insurance,  and  advis- 
ed her  generally,  while  Nyhagen  kept  her  ac- 
counts at  the  bank  and  had  general  care  of 
her  finances.  She  never  questioned  the  acts 
of  either;  her  memory  was  somewhat  im- 
paired during  her  later  years,  but  her  com- 
petency to  transact  business  Is  not  now  ques- 
tioned. In  May,  1915,  the  defendant  Her- 
bert Markham  made  a  wrlt^n  offer  to  ' 
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chase  the  farm,  the  terms  proposed  being  to 
surrender  Ida's  share  of  the  father's  estate 
to  the  other  heirs  and  give  a  mortgage  of  $5,- 
000  to  the  mother;  but  this  was  never  ac- 
cepted. In  the  summer  of  1916  Mrs.  Wlndl- 
ate  frequently  asked  her  daughter  Belle  If 
It  would  be  a  fair  dlvldon  If  she  gave  Ida 
the  farm  in  question,  and  Belle  told  her  It 
would  not.  Several  times  auring  1915  and 
1916  she  suggested  to  the  defendant  Herbert 
that  she  would  deed  the  farm  to  him,  and 
asked  him  to  draw  a  deed ;  but  he  told  her 
that  It  would  make  trouble,  that  the  other 
heirs  would  make  a  fuss,  and  declined  to  do  it. 
On  the  evening  of  August  21st  she  went  from 
hei'  residence  in  Manitowoc  to  the  summer  cot- 
tage of  the  Markhams,  on  the  farm  in  ques- 
tion, and  stayed  all  night,  and  had  a  long  talk 
with  Ida,  and  proposed  to  deed  her  the  farm 
for  $1,000.  The  evidence  shows  that  Ida  en- 
deavored to  dissuade  her,  pointing  out  that 
the  heirs  would  object,  that  there  would  be 
trouble,  and  that  her  mother  would  lose  her 
main  support,  to  which  the  mother  replied 
that  she  would  tell  the  children  to  mind  their 
own  affairs,  that  she  had  the  rent  of  the 
homestead  and  of  her  other  house  In  town, 
had  money  in  the  bank,  and  that  Tom  had 
$400  at  Interest  for  her.  Ida  then  objected 
that  she  did  not  have  the  cash  to  make  the 
$1,000  payment,  but  said  she  had  a  $1,200 
note  given  by  her  husband,  which  she  could 
turn  over,  and  her  mother  consented  to  take 
it.  On  the  following  day  Mr.  Markham 
went  to  Algoma,  and  Mrs.  Markham  at 
her  mother's  request  hitched  the  horse  to  a 
buggy  and  with  her  own  three  daughters 
drove  to  Manitowoc,  to  the  office  of  Judge 
Baensch.  After  waiting  a  time  they  saw 
the  judge,  and  he  drew  the  deed,  and  it  was 
duly  executed.  Judge  Baensch  had  known  all 
the  parties  for  years,  and  testified  that  Mrs. 
Windlate  was  an  unusually  bright  and  active 
woman,  and  was  as  bright  at  that  time  as 
ever,  and  well  preserved  mentally.  The  deed 
was  not  put  on  record  at  once,  as  Mrs.  Windl- 
ate said  she  wished  to  tell  the  other  children 
of  the  transaction  herself.  A  few  days 
afterward  Ida  gave  her  mother  her  husband's 
note  for  $1,000.  Belle  learned  of  the  deed 
about  two  weeks  after  it  was  executed,  by 
the  publication  of  the  fact  of  the  recording 
thereof  In  the  local  newspaper.  At  once 
there  was  objection  by  Belle  and  Thomas  and 
Bert.  Much  HI  feeling  developed,  and  on 
September  14th  Thomas  took  his  mother  to 
Tennessee,  where  she  remained  all  winter, 
and  neither  of  the  defendants  were  permit- 
ted to  talk  with  her  again.  This  action 
was  commenced  October  28,  1916,  claim- 
ing to  set  aside  the  deed  because,  as  alleg- 
ed In  the  complaint,  the  defendants  had 
taken  advantage  of  her  trust  and  confidence 
in  them,  and  of  her  ignorance  of  business, 
and  of  their  influence  over  her,  and  thus 
procured  the  execution  of  the  deed.  Mrs. 
Wlndiate's   deposition   was   taken   in   Ten- 


nessee in  January,  1916,  and  she  was  examin- 
ed orally  as  a  witness  on  the  trial  In  April, 
just  prior  to  her  death.  She  was  81  years  of 
age,  and  quite  feeble,  and  her  memory  was 
quite  defective.  She  remembered  the  giving 
of  the  deed,  stated  that  she  made  it  of  her 
own  free  will,  denied  that  Ida  urged  her  to 
sign  it,  or  tricked  her  into  it,  claimed  that 
she  always  desired  to  divide  the  land  equal- 
ly and  did  not  understand  that  by  the  giving 
of  the  deed  Ida  would  get  a  larger  share  than 
the  other  children,  and  that  she  wanted  the 
land  back  in  her  own  name;  In  September, 
1910,  Ida  deeded  the  land  to  a  third  person, 
who  at  once  deeded  it  to  Mr.  and  Mrs.  Mark- 
ham, and  to  the  snrvlTor  of  them. 

The  trial  court  found  that  when  the  plain- 
tiff executed  the  deed  she  was  entirely  ca- 
pable of  understanding  the  nature  of  the  act 
and  of  exercising  an  intelligent  judgment, 
and  that  she  executed  it  freely  and  volunta- 
rily. In  pursuance  of  a  purpose  which  she  had 
entertained  for  a  considerable  time;  that  nei- 
ther of  the  defendants  made  any  false  rep- 
resentations, or  were  guilty  of  any  fraud  or 
undue  influence  in  the  matter;  that  It  had 
been  understood  in  the  family  that  each  child 
should  share  equally  in  the  estate,  and  that 
such  was  the  expectation  of  Mrs.  Windlate, 
but  that  "for  reasons  disclosed  In  the  evi- 
dence the  deceased  concluded  to  give  this  farm 
to  her  said  daughter."  To  these  findings  the 
trial  Judge  added  a  srtatement  that  be  believ- 
ed the  mother  thought  the  heirs  would  in 
some  way  make  the  division  equal,  and  this 
probably  would  have  been  done,  but  for  tlie 
unfortunate  differences  which  arose  soon  aft- 
er the  deed  was  executed. 

Nash  &  Nash,  of  Manitowoc  (Greene,  Fair- 
child,  North,  Parker  &  McGUlen,  Jerome  It. 
North,  and  Geo.  G.  Greene,  all  of  Green  Bay. 
of  counsel),  foe  appellant  Hougen  &  Brad.v, 
of  Manitowoc,  for  respondents. 

WINSLOW,  C.  J.  (after  stating  the  facts 
OS  above).  [1]  There  was  no  direct  affirma- 
tive evidence  of  fraud  or  undue  influence  In 
the  present  case.  The  rule  is  very  well 
settled  In  this  court  that.  In  case  of  a  con- 
veyance by  an  aged  person  of  substantially 
his  entire  property  without  oosslderatlon  to 
one  in  a  position  of  trust  and  confidence,  if 
it  be  shown  (1)  that  the  grantor  was  unques- 
tionably susceptible  to  undue  influence,  {}i) 
that  there  was  opportunity  for  such  Influence, 
(3)  that  there  was  a  dlspodtion  on  the  part 
of  the  grantee  to  exercise  It,  and  (4)  that  the 
result  clearly  appears  to  be  the  effect  of  the 
supposed  Inflnence^  a  prima  fade  case  of 
fraud  is  made  out,  which  must  be  met  hy 
afl3rmative  evidence  establishing  the  good 
faith  of  the  transaction,  or  it  will  prevail. 
Vance  v.  Davis,  118  Wis.  648,  95  N,  W.  93}> : 
Winn  V,  Itzel,  125  Wis.  19,  103  N.  W.  220: 
Quinn  V,  Quinn,  130  Wis.  548.  HO  N.  W.  4S8. 

rZ]  Doubtless  the  trial  judge  tested  tht> 
present  case  by  this  rule,  and  found  that  tht^ 
case  required  bad  not  been  made.    Careful 
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reading  of  the  record  convinces  us,  not  mere- 
ly that  the  evidence  does  not  preponderate 
against  the  trial  judge's  conclusions,  but  that 
they  are  sustained  by  the  evidence.  While 
there  was  unquestionably  the  confldential 
relationship  and  the  opportunity  for  the  ex- 
ercise of  undue  influence,  the  evidence  entire- 
ly falls  to  show  that  tlie  grantor  was  sus- 
ceptible to  such  influence,  or  that  there  was 
any  disposition  on  the  part  of  the  defendants 
to  exercise  it  On  the  contrary,  both  proposi- 
tions seem  to  us  to  be  disproved  b^  afflnna- 
tlTe  evidence. 
Judgment  afilrmed. 


DRINKWATER  ▼.  STATE. 

(Sapreme  Court  of  Wisconsin.-  Nov.  6,  1918.) 

1  Criminai.  Law  ®=s338(7)  —  Evidence  — 
Reuevanct— Homicide  . 
In  prosecntion  of  divorced  wife  for  mnider 
of  her  former  hnsbuid  on  March  25th,  where 
her  admirer  testified  that  he  had  seen  the  gun 
used  by  defendant,  about  March  2(Hh,  his  tes- 
timony that  a  few  weeks  prior  to  the  homicide 
be  had  come  with  accused  to  the  town  where  the 
homicide  occurred,  and  remained  two  days  in 
her  house,  was  not  Inadmissible  as  tending  to 
prejudice  jury.  • 

2.  Witnesses   «=3255(»)— Refreshing    Rec- 

OLLKCnOIf. 

In  prosecution  for  murder,  where  eyewit- 
ness friendly  to  accused,  while  testifying  for 
the  state,  was  vague  and  indefinite  as  to  his 
recollection  of  the  circumstances,  the  state 
could  read  hia  testimony  before  the  coroner's 
jnry  in  order  to  refresh  his  memory. 

3.  Cbikinai,  IiAW    «=»1186(4)  —  Revebsai.  — 
Habmjsss  BJbrob. 

In  prosecution  for  murder,  the  courrs  dec- 
laratim  that  accused  had  no  right  to  have  a 
rerolver,  or  to  take  it  out  and  hit  deceased  with 
it,  if  erroneous  as  a  comm»it  on  the  evidence, 
was  not  ground  for  reversal,  in  view  of  St.  1917, 
I  3072m,  where  Jury  convicted  of  murder  in 
aecond  degree,  though,  had  the  conviction  been 
for  homiode  by  culpable  negligence,  under  sec- 
tion 4383,  the  error  might  have  been  prejudi- 
cU. 

4.  HoviciDE   «=»254  —  Evidence  —  SuFn- 

CIEIICT.  ,     , 

Evidence  held  to  sustain  conviction  for 
second  degree  murder. 

5.  CanaNAX   Law      <S=>656(9>—Tbiai,— Com- 
ment ON  Evidence. 

In  criminal  cases,  the  judge  should  refrain 
from  expressing  his  yiews  in  the  presence  of  the 
jury  as  to  the  probative  force  of  the  evidence 
aptm  any  phase  of  defendant's  alleged  guilt. 

Error  to  Circuit  Court,  Crawford  County; 
George  Clementson,  Jud^e. 

Minnie  V.  Drinkwater  was  convicted  of 
murder  in  the  second  degree,  and  she  brings 
error.    Affirmed. 

Plaintiff  In  error,  hereinafter  called  the 
defendant,  was  convicted  of  murder  in  the 
second  degree  for  the  shooting  of  Frank  A. 
Drlnkwater  on  the  25tli  day  of  Mardi,  1918, 
at  Bridg^Mrt  in  Crawford  county.  In  April, 
1S94,  defendant  married  the  deceased,  and 
they  had  one  son,  Donovan,  17  years  old  at 
the  time  of  the  trial,  in  May,  1918.  Defend- 
ant had  been  married  prior  to  her  marriage 


to  deceased,  and  had  one  daughter,  Lola  An- 
drews, by  such  marriage.  At  the  time  of 
the  shooting  die  was  42  years  old,  and  the 
deceased  was  39.  For  at  least  14  years  prior 
to  his  death  the  deceased  had  most  of  the 
time  either  been  a  bartender  or  saloon  keeper 
in  various  places  in  southwestern  Wisconsin, 
and  the  evidence  showed  that  he  drank  con- 
siderably and  steadily,  though  never  to  such 
an  extent  as  to  be  helpless,  and  that,  es- 
pecially when  drunk,  he  was  quite  quarrel- 
some and  irritable,  though  the  evidence  on 
this  subject  is  somewhat  conflicting..  In 
November,  1916,  the  defendant  obtained  a 
divorce  from  the  deceased  on  the  ground  of 
cruel  and  Inhuman  treatment,  and  went  to 
live  at  Prairie  du  Cblea;  but  In  November, 
1917,  at  the  solicitation  of  deceased,  she  re- 
turned to  Bridgeport  to  work  for  him  at  a 
salary  of  $10  a  week.  She  was  cook,  house- 
keeper, and  assisted  in  tending  bar.  It  seems 
that  a  young  man  by  the  name  of  Roy  Pugh 
was  somewhat  attentive  to  the  defendant ;  at 
least  the  deceased  so  thought,  and  it  made 
him  angry  and  jealous.  On  the  evening  of 
the  shooting  Ftigh  came  Into  the  saloon  and 
was  waited  upon  by  the  defendant.  He  re- 
mained about  15  or  20  minutes,  and  then 
went  down  the  street  some  distance.  A 
little  later  the  defendant 'also  went  down  the 
street,  followed  Iqr  her  son  Donovan.  Pugh 
was  then  standing  In  the  street.  She  re- 
turned to  the  saloon,  and  as  she  was  leaving 
the  second  time  she  teetlfled  she  heard  the 
deceased  say,  "I  will  get  'em,"  whereupon 
she  went  b&dk  in  again,  got  a  Kvolver,  and 
put  It  inside  of  her  stocking,  and  then  went 
down  the  street  and  joined  Pligh.  The  two 
walked  across  the  coveted  bridge  of  the  Wis- 
consin river,  and  while  oa  the  bridge  defend- 
ant took  tl^  revolver  out  of  her  stocking, 
because  it  hurt  her,  and  put  It  in  her  right- 
hand  sweater  pocket,  where  she  had  to  hold 
it  with  her  right  hand  to  keep  it  from  fall- 
ing out 

Ui>on  returning  to  Bridgeport  they  went  up 
past  the  ealoon  toward  the  post  office.  A9 
they  did  so  the  deceased,  who  had  been  drink- 
ing heavily  that  day,  came  out  and  told  her 
in  an  angry  tone  that  she  did  not  need  to 
get  the  mail,  because  Donovan  had  gotten  it 
She  replied  that  he  did  not  get  her  mail,  and 
she  and  Pugh  continued  to  walk  up  the 
street.  The  deceased  threw  down  some  stove 
wood  he  had  in  his  arms,  and  followed  them 
up  to  the  post  office  and  back  again,  during 
which  time  angry  words  passed  between 
them.  She  says  he  told  her  that  "you  are 
going  to  start  something  that  I  am  going  to 
finish  for  you,"  or  that  she  had  started  some- 
thing to-night,  and  that  If  She  was  not 
"damn  careful  he  would  finish  It."  When 
defendant  and  Pugh  started  to  go  down  the 
street,  the  deceased  stood  on  the  walk  di- 
rectly in  front  of  them,  and  so  they  stepped 
Into  the  street  and  went  down  the  middle  of 
it.     The  deceased  kept  pace  vyith  them  on 
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the  sidewalk,  and  the  quarrel  continued. 
As  they  approached  the  saloon,  the  defendant 
walked  over  to  the  sidewalk  and  came  quite 
close  to  It.  While  out  In  the  street  one  Lu- 
ther McKlnley,  a  friend  of  both  defendant  and 
deceased,  came  out  Into  the  street  and  spoke 
a  few  words  to  her,  to  the  efCect  that  she 
ought  not  to  go  with  Pugh.  She  told  hlin  she 
was  divorced  from  her  husband,  and  had  a 
right  to  go  with  Pugh  If  she  wanted  ta  As 
she  approached  the  sidewalk  In  front  of  the 
saloon,  deceased  asked  her  In  an  angry  tone 
if  she  was  not  going  to  come  In.  She  re- 
plied that  she  was  not  In  any  hurry.  He 
said,  "Are  yon  coming  la  here?"  She  said, 
"No;  I  ain't."  and  he  replied,  "By  God,  I 
will  show  you."  She  also  testified  on  both 
direct  and  cross  examination  that  he  said, 
"Come  on  and  get  your  damn  rags,  and  go 
to  Prairie,  and  take  the  cur  over  there,  and 
live  with  him,"  meaning  Pugh,  and  that  when 
he  said,  "By  God,  I  will  show  you,"  he  grab- 
bed hold  of  her  left  sleeve  or  arm  with  his 
right  hand  and  pulled  her  towards  the  side- 
walk ;  that  he  grabbed  at  her  throat  with  his 
left  hand,  and  then  she  took  the  revolver  out 
of  her  sweater  pocket  with  her  right  Irnnd 
and  strudc  him  on  the  hand  twice,  and  his 
band  slipped  down  on  her  arm.  He  then  got 
bold  of  her  right  arm  with  bis  left  hand,  and 
with  both  bands  pulled  her  towards  him, 
and  then  the  gun  was  discharged. 

The  evidence  of  just  what  occurred  at  the 
scuffle  is  not  very  clear,  and  defendant,  Pugh, 
and  McKinley,  all  dose  eyewitnesses,  differ 
some  as  to  detaiU.  The  deceased  refused  to 
make  a  statement  to  the  doctor  that  evening, 
saying  he  would  tell  him  later,  but  died  early 
next  morning,  without  making  any  state- 
ment The  bullet  entered  his  abdomen  a 
little  above  and  to  the  left  of  the  navel. 

The  court  submitted  to  the  jury  the  ques- 
tions of  whether  defendant  was  guilty  of 
(a)  murder  in  the  first  degree;  (b)  murder 
In  the  second  degree;  (c)  manslaughter  in 
the  second  degree,  under  section  4351,  Stats. 
1816;  (d)  manslaughter  In  the  fourth  de- 
gree, under  section  4362,  Stats.  1916;  or 
whether  the  bomidde  was  justified,  under 
section  4866,  Stats.  1915.  It  refused  to 
submit  the  question  of  whether  the  homicide 
was  excusable,  under  section  4367. 

J.  S.  Earll,  of  Prairie  da  Chien,  and  C.  J. 
Smith,  of  Viroqua,  for  plaintiff  in  error. 
Spencer  Haven,  Atty.  Gen.,  and  J.  F.  Baker 
and  J.  B.  Messerschmldt,  Asst  Attys.  Gen., 
for  the  State. 

VINJE^  J.  (after  stating  the  facts  as 
above).  [1]  Error  is  assigned  because  the 
witness  Pugh,  after  testifying  on  behalf  of 
the  state  that  he  had  seen  the  gun  used  by 
defendant  once  before  in  Prairie  du  Chien 
about  the  20th  of  March,  was  permitted  to 
state  that  defendant  and  he  came  to  Prairie 
du  Chien  together  and  that  they  remained  two 
days  alone  in  her  house.  On  cross-examination 


he  testified  that  he  came  to  get  some  books 
from  her,  and  that  nothing  Improper  occur- 
red between  them  while  he  was  there.  It 
Is  urged  that  this  testimony  served  to  preju- 
dice the  jury  against  defendant,  and  should 
not  have  been  admitted.  Its  relevancy  is 
not  very  great  It  was  probably  admitted 
to  show  the  circumstances  under  which  he 
saw  the  gun,  so  that  there  could  be  no  mis- 
take about  the  fact  that  he  did  see  it  That 
such  circumstances  were  of  a  cliaracter  per- 
haps somewhat  prejudicial  to  defendant 
was  due  to  her  own  conduct  There  Is  noth- 
ing in  the  record  to  show  that  this  evidence 
was  In  any  way  commented  upon  in  the  ar- 
gument of  the  case  to  the  jury,  and  we  can- 
not say  that  its  reception  was  error,  much 
less  prejudicial  error. 

[2]  It  is  fmtber  claimed  that  the  court 
erred  in  permitting  the  state  to  cross-ex- 
amine or  impeach  its  own  witness  Pugh. 
Upon  the  trial  he  was  quite  vague  and  in- 
definite as  to  what  he  saw  and  heard  at  the 
time  and  just  preceding  the  firing  of  the 
fatal  shot  He  said  the  shot  can>e  from  the 
direction  of  the  defendant,  and  Utougfat  she 
had  her  right  hand  in  front  of  her;  that 
was  about  as  mucb  as  he  could  remember 
he  saw.  Questions  and  answers  taken  from 
his  testimony  given  before  the  coroner's  in- 
quest the  next  day  after  the  shooting  were 
then  read  to  him,  and  he  admitted  he  made 
answers  as  therein  contained,  or  else  that 
he  did  not  remember.  His  testimony  at  the 
Inquest  was  to  this  effect:  He  was  right  by 
defendant's  side  when  she  fired  the  shot; 
saw  the  gun  In  her  hand;  saw  her  fire  it 
and  that  it  seemed  to  be  aimed  at  the  stom- 
adi  of  deceased.  It  was  evident  that  Pugh 
was  an  unwilling  witness  on  the  part  of  the 
state  at  the  trial.  But  he  was  one  of  the 
only  two  eyewitnesses  to  the  shootlsK  be- 
sides the  defendant,  and  had  to  be  called 
by  the  state.  A  wide  discretion  must  be  al- 
lowed trial  courts  In  permitting  counsel  to 
refresh  the  recollection  of  a  witness  that 
apparently  does  not  wish  to  remember.  Bere 
nothing  more  was  dons.  The  testimony  tak- 
en before  the  coroner  was  not  Introduced. 
No  impeadmient  of  his  testlm<xiy  was  at- 
tempted, but  his  recollection  was  sought  to 
be  refreshed  by  calling:  his  attention  to 
what  he  said  npon  the  inquest  It  was  with- 
in the  discretion  of  the  trial  court  to  permit 
that  to  be  done  with  this  witness,  under  all 
the  circumstances  shown.  The  trial  court 
could  better  judge  of  the  unwillingness  of 
the  witness  than  we  can,  though  that  ap- 
pears clearly  fflougfa  from  ttte  record. 

[3]  The  court  was  asked  to  submit  the 
question  of  eccnsable  homicide  but  refas- 
ed  to  do  so,  saying  In  the  presence  of  the 
jury: 

"Nois,  according  to  defendant's  own  testi- 
mony, Mie  bad  that  revolver,  she  had  It  in  her 
right  hand  pocket  and  sh«  took  it  oat;  that 
she  began  to  hammer  Drinkwater  with  that 
revolver,  and  if  it  went  off  it  was  the  result  of 


Digitized  by 


Google 


wis.) 


STECHER  y.  STATE 


287 


calpable  negligence.  She  had  absolutely  no 
ri^t  nnder  any  of  the  facts  in  this  case  to 
have  that  revolver  in  her  pocket  to  be  taken 
oat  at  that  time,  to  take  it  out  and  to  hammer 
him  with  it,  or  to  handle  it  in  any  ancb  way 
that  it  might  go  off  and  kin  anybody." 

And  lata-,  in  reply  to  a  remark  of  coonsel 
for  defaodant,  the  court  said: 

"Tea;  I  know  that  But  I  say  that  where 
it  is  absolutely  an  nndispnted  fact  that  the  de- 
fendant was  culpably  negligent,  and  that  that 
was  the  cause  the  revolver  went  off,  I  won't 
stultify  myself  by  gi^S  an  Instruction  that 
would  warrant  the  Inry  in  finding  that  it  waa 
excusable,  accidental." 

WitboDt  stopping  to  consider  whether  the 
conrt  was  not  tedmically  correct  in  saTing 
that  defendant  had  no  riglit  to  carry  a  con- 
i-ealed  weapon,  or  to  take  it  out  and  hammer 
the  deceased  with  It,  as  she  testified  she  did, 
we  will  assume  that  the  remarks  ha^  some 
tendency  to  prejudice  h«  before  the  Jury. 
The  court  emi*atlcally  declared  that  she  was 
cnlpaWy  negligent  Had  the  jury  fouud  her 
guilty  under  section  4363,  declaring  that  "ev- 
eiry  other  killing  of  a  human  being  by  the 
act,  procurement  or  oalpable  negligence  of 
another,  where  such  killing  is  not  justifiable 
nor  excusable,  •  •  •  shall  be  deemed 
manslaugfa^r  In  the  fourth  degree,"  there 
would  be  modi  more  room  for  an  argument 
that  the  Jury  were  influenced  by  the  court's 
remarks.  Bnt  they  negattved  that  crime,  and 
found  her  guilty  of  a  bif^er  one,  where  an 
imminently  dangerous  act,  evincing  a  deprav- 
ed mind  regardless  of  human  Ilfe^  is  the  chief 
ingredient  Under  our  present  practice  and 
the  beneficent  provisions  of  section  3072m,  it 
is  not  alone  sufficient  to  show  error  to  work 
a  reversal,  but  error  of  such  a  diaracter  must 
be  shown  as  to  satisfy  this  cotirt  that  but 
for  sudi  error,  a  result  materially  more  fa- 
vorable to  the  appellant  would  probably  have 
l-een  readied  by  the  jury.  Hommel  v.  Badger 
Stote  Inv.  Co.,  166  Wis.  243,  165  N.  W.  20, 
and  cases  dted.  nie.  error  must  affect  a  sub- 
stantial right,  and  we  must  be  satisfied  that 
substantial  justice  has  not  been  done,  before 
we  reverse.  Here  we  have  a  situation  where 
a  woman.  In  the  presence  of  two  strong,  ac- 
tive men,  both  her  friends,  in  the  middle  of 
a  Tillage  street,  in  the  early  evening,  takes 
a  rev<^ver  oat  of  her  pocket  and  l)egin8  to 
hammer  tbe  deceased  over  the  arm,  because 
he  has  bold  of  ber  by  tbe  arm  or  sleeve^  and 
wants  her  to  OMne  into  tbelr  saloon  for  tbe 
;<iiri)ose,  as  she  says,  of  having  her  get  ber 
<l(ithes  and  go  away  with  her  companion. 
Evidently  tbe  jury  thought  she  was  In  no 
lodily  danger,  and  that  she  must  have  known 
that  fact,  because  they  negatived  self-de- 
fense. They  also  evidently  believea  that  she 
.'ecklessly  and  vcdnntarHy  fired  tbe  gun,  re- 
gardless of  the  result 

[4,  S]  Can  we  say  from  tbe  evidence  that 
they  were  not  Jastifled  in  so  believing  and 

finding?  It  seems  not  We  are  satisfied  that 
Jtistice  has  been  done ;  hence  none  of  the  al- 


leged errors  should  work  a  reversal.  It  were 
better,  however,  in  criminal  cases  for  trial 
judges  to  refrain  from  expressing  their  views 
in  the  presence  of  the  Jury  as  to  the  probative 
force  of  the  evidence  upon  any  i>ha8e  of  tbe 
alleged  guilt  of  the  defendant,  and  simply 
rule  upon  tbe  objections  or  requests  made, 
without  c(Hnment  upon-  what  tbe  evidence 
shows.  ' 

Judgment  affirmed. 


STECHER  V.  STATE. 
(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1.  Falsb  Pbetibnses  «=>26  —  Ikvobmation  — 
SxjinciENCT. 

Information  for  obtaining  money  by  false 
pretenses,  following  St  1917,  §  4423,  and  charg- 
mg  that  defendant,  by  false  pretenses  and  rep- 
resentations, induced  delivery  to  him  of  power  of 
attorney  to  mortgage,  etc.,  heli  sufficient  as 
stating  offense  and  advising  defendant  of  crime 
with  which  he  was  charged,  even  on  objection  be- 
fore trial. 

2.  False  Pbetirsxs  €=>7(2)  — Acts  ob  Con- 
duct. 

Acts  or  conduct  may  constltnte  false  pre- 
tenses. 

3.  Fix8EPRXn3faB8«s94&(l)  — OoRVicrmR  — 

SUTFICJENCT   OF  EVIDENCE. 

Evidrnce  held  to  sustain  conviction  of  hav- 
ing obtained  money  under  false  pretenses  by  pro- 
curing from  person  defrauded  power  of  attorney 
to  mortgage  her  property  under  false  representa- 
tions that  it  was  necessary  in  selling  for  her. 

Sxror  to  Mnnlcipal  Court  of  Brown  Coun- 
ty;  N.  J.  Monatuuo,  Judge. 

J.  T.  F.  Stecfaer  was  OMivleted  of  ob- 
taining money  under  false  pretenses,  and  be 
brings,  error.    Affirmed. 

Criminal  prosecution  for  obtaining  money 
under  false  pretenses.  The  Information  al- 
leged that  the  defendant  did  unlawfully, 
designedly,  and  falsely,  and  with  Intent  to 
defraud  obtain  from  Mrs.  Anna  Remleh  the 
power  of  attorney  to  mortgage  certain  prop- 
erty therein  described,  by  falsely  represent- 
ing to  Mrs.  Reralch  that  he,  the  defendant, 
desired  to  sell  said  property,  and  that  the 
said  Mrs.  Remich,  at  the  request  of  the  de- 
fendant, went  to  the  defendant's  office  and 
signed  an  Instrument  in  writing  which  she 
had  been  led  to  believe,  by  the  false  represen- 
tations of  said  defendant,  wblcb  she  believ- 
ed to  be  true,  to  be  a  paper  which  would  as- 
sist her  in  having  the  defendant  sell  her  prop- 
erty, when  in  truth  and  in  fact  the  said 
instrument  was  a  power  of  attorney  author^ 
Izlng  the  defendant  to  mortgage  or  sell  Mrs. 
Remlch's  property,  and  that  the  defendant 
falsely  procured  said  power  of  attorney  with 
Intent  to  defraud  Mrs.  RemiCh,  and  place  a 
mortgage  of  $2,000  on  said  property,  and 
other  fiormal  allegations.  The  defendant 
pleaded  not  guilty.  Before  any  testimony 
was  taken  the  defendant  objecteia  to  the  re- 
ception of  any  evidence  imder  tbe  Informa- 
tion, for  the  reason  that  It  did  not  state  a 
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cause  of  action.  The  objection  was  over- 
ruled, and  the  trial  then  proceeded.  The 
case  was  submitted  to  the  Jury,  which  found 
the  defendant  guilty,  and  be  was  sentenced 
to  three  years  In  the  state  prison.  From  the 
Judgment  of  the  court  the  defendant  appeals. 

Klttell,  Jaseph  &  Redfield,  of  Green  Bay, 
for  appellant  Spencer  Haven,  Atty.  Gren., 
J.  E.  Uesserschmidt,  Aast  Atty.  Gen.,  and 
William  Cook,  Dlst  Atty.,  of  Oreen  Bay,  for 
the  State. 

KOSENBERRY,  J.  (after  stating  the  facts 
as  above).  [1]  The  first  ground  upon  which 
a  reversal  Is  claimed  Is  that  the  information 
did  not  charge  an  ofCense.  It  Is  claimed  that 
the  Information  does  not  allege  what  the 
false  representations  were,  that  It  is  not 
alleged  that  the  defendant  represented  the 
power  of  attorney  to  be  anything  other  than 
It  was,  and  that  the  Information  did  not 
allege  that  Mrs.  Remich  relied  upon  the 
false  representations  of  the  defendant. 

Under  the  facts  In  this  case  It  was  very 
difficult  to  describe  and  state  with  exactitude 
the  representations  which  were  ta  fact  made, 
for  the  reason  that  they  consisted  largely 
of  conduct  and  a  course  of  dealing,  rather 
than  of  oral  misrepresentations.  It  appears 
that  the  representations  were  stated  and 
described  as  fully  as  the  circumstances  of 
the  case  permitted,  and  fully  apprised  the 
defendant  of  the  offense  with  which  he  was 
charged,  and  for  which  he  was  convicted. 
While  the  Information  does  not  contain  an 
allegation  In  terms  that  Mrs.  Remich  re- 
lied upon  the  representations  made  Iqr  the 
defendant.  It  does  allege  that  she  had  been 
led  to  believe,  by  false  representations  which 
she  believed  to  be  true,  that  the  paper 
would  assist  the  defendant  In  selling  her 
property,  and  that  she  was  Induced  by  the 
false  pretenses  and  representations  of  the 
defendant  to  deliver  to  him  a  x>ower  of  at- 
torney to  mortgage,  etc.  The  information 
follows  the  language  of  section  4423,  Stats., 
and  we  think  stated  an  oCtense  and  advised 
the  defendant  with  particularity  as  to  the 
exact  offense  which  was  charged,  and  is  suf- 
ficient even  upon  objection  made  l>efore  trial. 
Davis  V.  State,  134  Wis.  632,  115  N.  W.  160. 

[2, 3]  It  Is  further  claimed  that  the  evi- 
dence Is  not  sufficient  to  support  a  conviction 
of  the  offense  charged.  It  appears  that  in 
ldl6  the  defendant  rented  rooms  In  the  rear 
of  Mrs.  Bemlch's  house,  where  he  lived  for 
about  nine  months;  that  he  became  very 
well  acquainted  with  Mrs.  Remich,  and  that 
be  lived  there  almost  as  a  member  of  the 
family.  In  May,  1916,  In  the  presence  of 
Mrs.  Remlch's  relatives,  he  agreed  to  sell  the 
property  upon  which  the  house  was  located. 
In  August,  1916,  he  brought  purchasers  to  the 
house,  and  Mrs.  Remich  supposed  that  this 
was  in  connection  with  the  proposed  sale. 
Mrs.  Reniicli  was  81  years  of  age,  and  her 


business  for  stHne  years  past  bad  been  trans- 
acted mainly  by  her  daughter,  Mrs.  Manney, 
with  whom  she  lived.  On  the  day  that  the 
purchasers  we^e  brought  to  the  house  and 
the  power  of  attorney  was  signed,  the  defend- 
ant knew  that  Mr.  and  Mrs.  Manney  were  ab- 
sent from  the  cl<7.  Mrs.  Remldi  went  to 
the  defendant's  office  to  sign  the  power  of  at- 
torney, and  while  there  she  was  asked  by  an 
employ^  of  the  defendant  If  she  knew  what 
she  was  signing,  and  she  sold  she  did,  but 
she  did  not  attempt  to  state  what  the  nature 
of  the  instrument  was.  The  power  of  attoi^ 
ney  was  signed  on  August  2d,  and  It  was  not 
until  nine  months  later  that  she  learned  that 
a  mortgage  had  been  placed  npon  ber  prop- 
erty for  $2,000,  and  she  then  discovered  for 
the  first  time  the  existence  of  the  power  of 
attorney  in  question.  She  bad  a  policy  of 
fire  Insurance  upon  the  property,  but  the  de- 
fendant did  not  ask  her  to  transfer  this,  but 
caused  new  policies  of  Insurance  to  be  issued. 
Mrs.  Remich  claimed  that  at  the  time  the  ap- 
praisal was  made  the  defwdant  told  ber  tlie 
property  was  appraised  for  $5,000,  but  that 
be  was  going  to  sell  for  It  for  $5,500.  He  did 
not  make  any  statements  to  ber  as  to  tlie 
contents  of  the  document,  and  denied  tbe  ma- 
terial facts  testified  to  by  Mrs.  R^icb ;  but 
his  conduct  and  tbe  whole  course  of  the 
transactions  between  Mrs.  Remich  and  tbe 
defendant  were  such  as  to  Induce  ber  to  be- 
lieve and  suppose  that.  Instead  of  signing  a 
power  of  attorney  to  mortgage  the  home,  sbe 
was  signing  papers  which  had  to  do  wltb  its 
sale.  The  fact  that  tbe  defendant  on  the  4tb 
day  of  August  mortgaged  tbe  property  under 
tbe  power  of  attorney,  that  he  bad  never  ad- 
vised Mrs.  Remich  of  that  fact,  that  although 
In  business  with  Mr.  Manney,  ber  son-in-law, 
he  never  disdosed  to  blm  the  fact  of  procur- 
ing the  power  of  attorney,  and  that  he  used 
the  proceeds  of  the  mortgage  for  his  own  pur- 
poses, sufficiently  characterizes  tbe  transac- 
tion BO  far  as  tbe  defendant  is  concerned,  i 
Acts  or  conduct  may  constitute  false  pretens- 
es.   11  R.  O.  L.  888,  footnote,  and  cases  cited.     , 

The  case  presents  some  rather  unusual  fea- 
tures. The  fiilse  representations  made  were  { 
rather  meager,  but  it  is  undisputed  that  tbey 
were  sufficient  to  deceive  Mrs.  Remicb,  and 
upon  tbe  whole  case  tbe  Jury  were  satisfied 
beyond  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant,  and  we  see  no  reason,  after 
carefully  considering  the  evidence,  why  the 
Judgment  should  be  disturbed. 

Judgment  affirmed. 


DB  BRUINB  V.  VOSKUIL  «t  aL 

(Supreme  Court  of  Wisconsin.    Nov.  6,  191&) 

1.  Physicians    and    Suhoeons    «=»18(8)    — 

Malpbacticb— BvrDBNCE. 

In  action  agaiast  pbysician  for  malpractice 

in  80  setting  bones  of  limb  that  they  did  not 

unite,  evidence  held  insufficient  to  show  that  the 
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failure  to  tutlte  raroltad  from  defendant**  neg^ 
licence. 

2.  pht8iciak8  awd  sxtboeoks     «=s»14(2)  — 
Care  Requibed. 
Physicians  are  not  compelled  to  diooM  tt 
their  peril  between  two  accepted  methoda  of 
treatment. 

."!.  Phtsiciaks   akd    Subqeons   ♦=»18(7)   — 
Evidence  or  Otheb  Methods  of  TaxAT- 

KENT. 

In  action  for  malpractice  in  faulty  aettinK 
o(  fractured  limb,  a  pnysician's  testimony  that 
be  would  have  treated  the  fracture  in  some  oth- 
er way  was  incompetent, 

4.  PHT8ICIANS    AND    STnosoNS    «s>14(8)    — 
Case  Requikbd— InsnEANOB  or  Cobb. 

A  physician  is  not  an  inrarer  or  guarantor 
of  a  cnre,  and  the  fact  of  a  bad  result  does  not 
alone  charge  a  physician  with  negligence. 

5.  Phtsiciaks  and  Subgeons   ^3l4(4)— Db- 
GBBE  or  Sb:ell  RXQinBED. 

A.  physician  muat  exercise  aueh  care  aa  pby- 
ndans  of  ordinary  knowledge  and  skill  of  the 
tame  school  of  medicine  practicing  in  the  uime 
vicinity  would  exercise  under  the  same  or  simi- 
lar circnmstancea. 

6.  PhTSTCIANB  AND  'StTBOEONB     9s<>16  —  UOI 

OF  X-Kat. 

In  action  for  malpractice,  in  setting  frac- 
tured limb,  failure  to  examine  the  bone  by 
X-ray  during  treatment  held  not  negligent;  no 
X-ray  apparatus  or  suitable  electrical  current 
being  availaUe.  . 

Appeal  from  Circuit  Court,  Sheboygan 
County ;  Michael  Klrwan,  Judge. 

Action  by  Minnie  De  Bmlne  against  An- 
thony Yoskuil  and  another.  Judgment  for 
idalntUT,  and  defendants  appeal.  Reversed 
and  remanded,  with  directions  to  dismiss. 

Malpractice.  This  action  was  brought  to 
recover  damages  from  the  defendants,  who 
are  both  physicians,  for  Injuries  alleged  to 
have  been  sustained  by  reason  of  negligence 
on  the  part  of  the  defendants  In  the  care  and 
treatment  of  a  fracture  of  the  tlbla  of  the 
platotlfTs  left  leg.  The  plaintiff,  a  woman 
49  years  of  age,  on  November  5,  1916,  fmc- 
tured  the  tlbla  of  her  left  leg  about  two  Inch- 
es below  the  knee.  The  defendant  VoskulJ 
was  sent  for,  and  on  arriving  at  plalntliTs 
house  and  ascertaining  the  difficulty,  sent 
for  the  defendant  Hess,  and  together  they  re- 
duced the  fracture  and  placed  It  In  a  fracture 
box  In  the  ordinary  way  with  Buck's  exten- 
sion, attaching  a  weight  of  26  pounds  there- 
to. On  December  20th  the  apparatus  was 
removed  by  the  defendant  Voskuil,  a  part  of 
the  weight  having  been  taken  off  one  week 
prevlondy.  At  the  time  of  the  removal  of 
the  apparatus  the  defendant  Voskuil  attempt- 
ed to  ascertain  whether  or  not  union  had 
taken  place,  but  desisted  on  account  of  com- 
plaints made  by  the  plaintiff.  He  advised  the 
plaintlflT  to  use  her  leg.  H«  caUed  again  on 
December  27th  and  then  discovered  that  there 
was  no  onion  of  the  fragments.  He  then 
advised  an  operation  for  the  purixise  of  fast- 
ening the  ends  of  the  bones  together.  Plain- 
tiff was  then  taken  to  a  hoi^tal  In  the  city 
of  Sheboygan,  where  Dr.  Arthur  Genter  per- 
formed aa  open  operation  and  fastened  the 
bones  togeUier  by  means  of  what  Is  known 


as  a  Lane  spHnt  Plaintiff  remained  In  the 
hoapital  at  Sheboygan'  for  a  period  of  10 
weeks  and  then  returned  to  her  home.  The 
bone  was  united  perfectly,  but  plalntUTs 
left  anUe  was  stiff  as  a  result  of  the  long 
dlSQse. 

Plaintiff  contends  that  defendants  were 
negligent  In  the  following  re^>ects:  (1)  In 
the  application  of  a  weight  of  26  pounds  to 
the  broken  leg,  which  caused  the  ends  of  the 
bones  at  the  point  of  fracture  to  separate; 
(2)  that  the  defendants  discharged  the  plain- 
tiff as  cured  on  December  20th  and  directed 
the  plaintiff  to  use  her  injured  leg,  when  in 
fact  there  was  no  onion  and  the  fracture 
was  not  healed;  (S)  for  the  reason  that  the 
defendants  did  not  call  to  see  the  plaintiff 
or  Inspect  her  leg  for  about  8  days  after  re- 
moving the  apparatus;  (4)  that  no  X-ray 
picture  of  plalntUFs  broken  leg  was  taken 
up  to  the  time  she  was  removed  to  the  hospi- 
tal on  December  28th.  The  case  was  sabmlt- 
ted  to  the  Jury,  and  they  returned  a  special 
verdict  finding:  (1)  That  the  defendants  did 
not  use  ordinary  care  and  skill  as  physicians 
and  surgeons  in  the  treatment  of  the  frac- 
tured leg ;  (2)  that  the  present  stiffened  con- 
dition of  platntUTs  left  ankle  was  the  natoral 
and  probable  retmlt  of  the  failure  of  the  de- 
fendants to  use  ordinary  care  and  skill;  (3) 
that  the  plalntlff'B  failure  to  exercise  ordina- 
ry care  contributed  to  produce  the  present 
stiffened  condition  of  her  ankle;  and  (4)  as- 
sessed plaintiff's  damages  at  $1,800.  There 
were  seasonable  motions  on  the  part  of  the 
defendants,  and  after  argument  the  court 
directed  Judgment  for  the  plaintiff  In  the 
sum  of  $1,800,  and  from  judgment  rendered 
porauant  thereto  both  the  defendants  appeal. 

Allan  D.  Young,  of  Sheboygan,  and  Lines, 
Spooner  ft  Quarles,  of  Milwaukee,  for  ap- 
pellants. Charles  Volgt,  of  Sheboygan,  for 
respondent 

ROSENBBRRY,  J.  (after  stating  the  facts 
as  above).  The  errors  assigned  by  the  de- 
fendants raise  the  question  whether  or  not 
there  was  sufficient  evidence  to  sustain  the 
verdict  of  the  Jury.  In  the  first  place.  It  Is 
to  be  noted  that  the  plaintiff's  <dalm  to  com- 
pensation is  based  upon  the  condition  of  her 
left  ankle,  and  for  pain  and  suffering,  in  so  far 
as  the  same  are  due  solely  to  the  negligence 
found  by  the  Jury.  The  court  did  not  submit 
to  the  Jury  the  question  of  whether  or  not  the 
failure  of  the  bone  to  unite  was  due  to  the 
negligence  of  the  defendants,  but  the  dama^ 
are  limited,  by  the  special  verdict  and  the 
instructions  of  the  court  thereon,  to  such 
damages  as  the  plaintiff  sustained  by  reason 
of  the  stiffened  condition  of  her  ankle  and  for 
pain  and  suffering  as  stated.  The  evidence 
very  strongly  supports  the  proposition  that 
the  defendants  adopted  a  correct  method  of 
treatment  and  the  one  in  ordinary  use  in  the 
vicinity.  It  appears  without  dl^Mite  that  In 
ordinary  cases  of  fracture  the  healing  is  by 
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meena  of  an  exudate  at  the  ends  of  the  bone, 
which  unites,  forming  a  soft  tissue,  then  be- 
coming bony  and  causing  a  permanent  anion. 
It  Is  undisputed  In  this  case  that  prior  to  the 
operation  there  was  never  any  exudate  on  the 
ends  of  the  bones.  Dr.  Crosby,  expert  for  the 
plalntifT,  said: 

"If  the  bones  had  been  held  somewhat  apart, 
there  generally  still  is  an  attempt  at  union.  In 
other  words,  nature  would  attempt  to  repair 
the  broken  fragments.  It  would  send  out  callus, 
and,  if  that  can  readi  across,  why,  it  might  go 
together." 

All  the  medical  testimony.  Including  that  of 
Dr.  Crosby,  shows  that  there  are  a  certain  per- 
centage of  cases  in  which  nature  malces  no 
effort  to  unite  the  fragments,  and  there  is 
no  dispute  that  it  was  the  situation  in  this 
case.  The  medical  testimony  further  shows 
that  there  may  be  such  a  failure  of  nature 
in  cases  where  absolutely  correct  treatment 
has  been  given  and  correct  methods  followed. 
There  is  no  evidence  to  show  that  there  was 
any  greater  stiffening  of  the  ankle  at  the  end 
of  the  seven  weeks'  period,  when  the  exten- 
sion was  removed,  than  should  be  expected  in 
cases  of  this  character.  Upon  the  trial  it  was 
stated  that  no  claim  was  made  ot  any  negli- 
gence at  or  subsequent  to  the  time  of  the  re- 
moval of  the  plaintiff  to  the  hospital,  and 
that,  on  the  contrary,  the  services  of  Dr.  Cen- 
ter were  entirely  proper  and  satisfactory. 

[1]  It  is  established  by  the  overwhelming 
weight  of  evidence  in  this  case  that  the 
claimed  negligence  had  nothing  to  do  with 
the  failure  of  nature  to  commence  the  heal- 
ing process.  If  there  had  been  a  proper 
amount  of  exudate,  and  It  appeared  that  the 
failure  of  the  fragments  to  unite  was  due  to 
the  fact  that  they  were  held  so  far  apart 
that  the  ends  could  not  be  united,  a  different 
situation  would  be  presented;  but  there  is 
not  a  syllable  of  such  testimony  In  the  case. 
The  failure  of  nature  to  commence  a  heal- 
ing process  is  sometimes  due  to  one  cause 
and  sometimes  to  another,  and  sometimes  no 
cause  whatever  can  be  assigned.  It  seems 
purely  and  wholly  speculative  to  say  that 
the  nonunion  in  this  case  was  due  in  any  de- 
gree to  the  negligence  of  the  defendants. 

The  court  Instructed  the  Jury  on  the  first 
question  as  follows: 

"Whether  the  broken  ends  of  the  bone  were 
put  in  proper  apposition  by  the  doctors  in  the 
first  instance;  whether  those  ends  were  drawn 
apart,  or  kept  apart,  by  the  weights  after  the 
fracture  had  been  reduced :  whether  it  was  neg- 
ligence on  the  part  of  the  defendants,  or  of 
either  of  them,  to  tell  the  plaintiff  to  use  the 
leg  on  the  assumption  or  belief — on  the  assump- 
tion or  belief  that  the  broken  ends  had  become 
united,  when  the  fact  was  that  they  were  not 
united ;  whether,  in  the  disunited  condition  of 
the  broken  ends,  it  was  or  was  not  negligence 
on  the  part  of  the  defendants,  or  either  of  them, 
not  to  have  called  on  the  plaintiff  within  a 
period  of  about  7  days  after  the  weights  had 
been  removed  and  the  leg  had  been  released 
from  the  splints  or  box ;  whether  the  weights 
were  too  heavy;  whether  the  left  foot  was  or 
was  not  kept  in  a  proper  position  while  in  the 
fracture  box  or  in  the  splints;    and  whether 


the  pull  of  the  weights  and  the  position  of  the 
left  foot  did  or  did  not  have  anything  to  do 
with  causing  the  present  stiffened  condition  of 
the  left  ankle;  and  whether  the  omission  on 
the  defendant's  part  to  take  or  cause  to  be  tak- 
en an  X-ray  picture  of  the  fracture  before  that 
was  done,  are  each  and  all  matters  as  to  which 
the  evidence  relating  thereto  is  to  be  considered 
by  yon  in  answering  tliis  first  question." 

To  submit  the  issues  In  this  case  to  the 
Jury  under  such  broad  instructions  as  these 
is  simply  to  permit  the  Jury  to  speculate  as 
to  the  probable  cause  of  plaintiff's  injuries. 
J>r.  Crosby,  plaintiff's  expert,  testified  on  di- 
rect examination  that  proper  treatment  did 
not  require  the  use  of  a  wdght,  and  described 
another  method  of  treatment.  He  did  not 
testify  that  the  method  adopted  by  the  de- 
fendants was  an  Improper  method,  and  on 
cross-examination  testified  that  Buck's  ex- 
tension apparatus  was  in  general  use  in  that 
vidnlty  for  the  treatment  of  fractures  of  the 
tibia*  He  also  said  that  the  amount  of 
weight  to  be  applied  was  a  matter  of  Judg- 
ment and  depended  upon  the  circumstances 
in  each  case. 

[2,  3]  There  is  no  evidence  In  the  case  to 
show  that  the  bones  were  not  properly  placed 
in  apposition  to  each  other,  and  there  is  no 
evidence  to  show  that  the  weights  were  not 
properly  attached  In  the  usual  and  customary 
way.  If  an  expert  cannot  say  that  the  treat- 
ment was  Improper,  upon  what  ground  caa 
the  Jury  arrive  at  that  conclusion?  The  fact 
being  established  that  there  was  no  union,  it 
is  assumed  apparently  that  it  must  be  due 
to  some  negligent  treatment.  The  evidence 
does  not  sustain  that  view.  The  entire  case 
here  rests  upon  the  testimony  of  a  physician 
to  the  effect  that  he  would  have  treated  the 
fracture  In  another  way.  Physicians  are  not 
compelled  to  dioose  at  their  peril  between 
two  accepted  methods  of  treatment.  State- 
ments of  experts  that  they  would  have  treat- 
ed the  fracture  In  some  other  way  are  Incom- 
petent Steloch  V.  HoUn,  100  Minn.  27G,  111 
N.  W.  264,  9  I*  B.  A.  (N.  S.)  712.  The  whole 
evidence  Is  that  there  Is  no  ankylosis,  prop- 
erly so-called,  of  the  ankle  Joint,  but  the 
present  stiffened  condition  of  the  plaintiffs 
foot  is  due  to  failure  to  use  the  foot  and  to 
a  shortening  of  the  cords,  which  can  be  rem- 
edied by  use  or  by  a  simple  operation. 

[4,  S]  The  court  further  correctly  in.struct- 
ed  the  Jury: 

"A  physician  and  surgeon  is  not  an  insurer 
or  guarantor  of  a  cure.  If  the  treatment  in  this 
case  was  such  as  physicians  or  surgeons  of  ordi- 
nary knowledge  and  skill  of  the  same  school  of 
medicine,  and  practicing  in  the  same  vicinity, 
would  have  exercised  under  the  same  or  similar 
circumstances,  then  the  fact  that  a  bad  result 
followed  from  the  treatment,  if  you  find  that 
that  was  the  fact,  is  not  in  itself  alone  suffi- 
cient to  charge  the  defendants  or  either  of  them 
with  negligence." 

The  difficulty  seems  to  be  that  the  trial 
court  entirely  Ignored  the  uudlq>uted  fact 
that  the  failure  of  the  fragments  to  unite 
was  due  to  some  cause  with  which  the  treat- 
ment administered  by  the  defmdants  bad 
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cotbing  whatever  to  do;  that  Is,  the  failnre 
of  nature  to  set  up  the  healing  process.  This 
failure  of  nature  to  act  made  necessary  the 
operation,  and  necessarily  continued  the  pe- 
riod of  disuse  of  the  foot,  to  which  the  stif- 
fening of  the  ankle  Joint  vr&a  due.  There 
being  no  eTidence  that  the  condition  of  the 
ankle  Joint  at  the  time  the  dressings  were 
removed  was  different  in  this  case  than  it 
should  have  been  in  an  ordinary  case,  there 
Is  no  causal  connection  between  the  claimed 
negligence  of  the  defendants  and  the  injury 
sustained  by  the  plaintiff. 

There  is  one  claim '  of  negligence  as  to 
which  there  is  sufficient  evidence  to  sustain 
the  finding  of  the  Jury,  and  that  is  that  the 
defendant  Voskull  was  negligent  in  not  dis- 
covering the  fact  that  the  injury  had  not 
healed  at  the  time  of  the  removal  of  the  ex- 
tension apparatus,  and  in  their  further  fail- 
ure to  call  upon  the  patient  for  7  or  8  days 
thereafter.  Bowerex,  there  is  no  evidence 
sbowtDg  that  tills  In  any  way  contributed  to 
or  was  a  factor  in  producing  the  injury  com- 
plained of.  In  fact,  the  attempted  use  of  the 
leg  during  that  week,  so  far  as  the  stlffuess 
of  the  ankle  Joint  Is  concerned,  would  have 
been  helpful  rather  than  otherwise. 

[I]  It  is  claimed  that  the  defendants  were 
negligent  and  guilty  of  careless  and  unskiU- 
fal  treatment  of  the  plaintiff  because  they 
failed  to  cause  an  X-ray  picture  of  plaln- 
UtTs  broken  1%  to  be  maide  while  they  were 
treating  it.  At  the  time  of  her  injury  plain- 
tiff lived  at  Cedar  Grove.  There  was  no  X- 
ray  apparatus  at  or  near  that  place,  and  there 
Tas  no  suitable  electrical  current  available. 
Neither  does  it  appear  from  the  testimony 
that,  had  an  X-ray  picture  been  taken  during 
the  treatment,  it  would  have  shown  that  no 
callus  was  being  formed  at  the  point  o<f 
fracture.  Notwithstanding,  the  court  sub- 
mitted to  the  Jury  the  question  whether  or 
not  the  failure  of  the  defendants  to  take  or 
canse  to  be  taken  an  X-ray  picture  was  neg- 
ligence on  the  part  of  the  defendants.  Plain- 
tiff's attorneys  cite  us  to  no  case  holding 
that  it  is  as  a  matter  of  law  negligence  for 
an  attending  physician  and  surgeon  to  fail 
to  avail  himself  of  the  use  of  an  X-ray  ap- 
paratvis  in  the  case  of  fracture,  and  upon  the 
facts  shown  here  we  cannot  so  hold,  particu- 
larly as  In  this  case  It  was  comparatively 
easy  to  determine  whether  or  not  the  ends  of 
the  bones  were  In  apposition.  Snearly  v. 
McCarthy  (Iowa)  1«1  N.  W.  108;  Wells  v. 
Ferry-Baker  Lbr.  Co.,  57  Wash.  658, 107  Pac. 
S6»,  2»  L.  R.  A.  (N.  S.)  426.  It  does  not  ap- 
pear at  what  stage  of  the  healing  period,  if 
at  all,  an  X-ray  would  have  disclosed  wheth- 
er or  not  a  callus  was  being  formed,  and  we 
shall  not  now  attempt  to  determine  under 
what  circumstances  the  failure  of  an  attend- 
ing physician  and  surgeon  to  use  an  X-ray 
apparatus  in  cases  of  fracture  should  be  held 
to  be  evidence  from  which  an  Inference  of 


negligence  or  unskillful  treatment  may  be 
drawn.  It  is  clear  that  under  the  facts  in 
this  case  the  failure  to  procure  an  X-ray 
during  the  course  of  treatment  did  not 
amount  to  n^llgence  or  unskillful/  treat- 
ment. 

Jndgmtot  reversed,  and  cause  remanded  to 
the  circuit  court,  with  directions  to  dismiss 
plaintiffs  complaint  upon  the  merits. 


TWO   EIVEBS   DREDGE  &  DOCK   OO.  v. 

MARYLAND  CASUALTY  CO.  OF 

BALTIMORE. 

(Supreme  Court  of  Wigconsiu.    Nov.  6,  1918.) 

1.  Insubahce  <S=3373(1)— Skfiatkb's  Pouor 
— Wobkmkn's  Oompbnsation— Assubances 
OF  Aqents. 

Despite  assurances  of  agents  that  policy,  as 
written,  covered  all  accidents  to  employes  in 
Ohio,  ittsorer  of  employer  against  loss  from  in- 
juries to  or  death  of  employe  held  not  liable  on 
any  ground  of  estoppel  for  loss  through  award 
under  Ohio  Wortanen's  Compensation  Law; 
policy  having  ezduded  any  obligation  under 
an;  compensation  law. 

2.  INSUBANCK  «=s>392(l)— Retention  of  Pre- 
uimi. 

Insurer  of  employer  against  loss  from  injury 
to  or  death  of  employes,  by  retaining  full  pre- 
mium for  policy  for  year,  did  not  invalidate  pro- 
vision excluding  indemnity  for  liabilities  im- 
posed hf  Workmen's  Compoisation  Law  of  par- 
ticolar  state,  as  premium  was  paid  for  inctem- 
nity  provided  by  jxdicy,  which  never  indnded 
charge  for  indenuuty  againat  such  loss. 

Appeal  from  Circuit  Court,  Manitowoc 
County;    Michael  Klrwan,  Judge. 

Action  by  the  Two  Rivers  Dredge  &  Dock 
Company  against  the  Maryland  Casualty 
Company  of  Baltimore.  From  an  order  over- 
ruling demurrer  to  the  complaint,  defendant 
appeals.  Order  reversed  and  cause  remand- 
ed, with  direction  to  enter  order  sustaining 
demurrer. 

This  is  an  action  brought  by  the  plaintiff 
to  compel  the  defendant  to  Indemnifjr  the 
plaintiff  on  a  contractor's  employer's  policy. 
In  this  contract,  dated  June  28, 1913,  the  de- 
fendant agreed  to  indemnify  the  assured 
"against  loss  from  liability  Imposed  by  law 
upon  the  assured  for  damages  on  account  of 
bodily  injuries  Including  death  resulting 
therefrom,  accidentally  suffered  by  any.  em- 
ployfi  of  the  assured  while  engaged  In  the 
occupation  and  at  the  places  mentioned"  in 
the  policy  and  occurring  within  the  year  from 
the  date  of  the  policy  and  ending  June  28, 
1914.  ■  The  policy  covered  work  performed  on 
plalntUTs  dredges  and  tugboats  operating  on 
the  Great  Lakes  and  the  rivers  In  Wisconsin, 
Ohio,  and  Pennsylvania.  One  of  the  provi- 
sions of  the  policy  reads  as  follows: 

"Unless  specifically  indorsed  thereon,  this 
policy  does  not  cover  any  obUgation  assumed  by 
or  imposed  upon  the  assured  by  any  workmen's 
compensation  agreement,  plan  or  law." 

On  September  1, 1913,  an  Indorsement  was 
made  in  writing  on  the  policy  "that  this  pol- 
icy Is  extended  to  cover  the  liability  of  the 
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assured"  noder  tbe  Wisconsin  Workmen's 
Compensation  Law  (St.  1917,  c.  110a,  2394—1 
to  2394—95). 

The  defendant  claims  that  under  the  pro- 
visions of  the  policy  it  Is  not  obligated  to 
plaintiff  upon  any  liability  Imposed  by  tbe 
Worlunen's  CMnpensation  Act  ot  Ohio  (102 
Ohio  Laws,  p.  S24),  and  hence  is  not  liable 
to  Indemnify  plaintiff  for  any  loss  sustained 
by  plaintiff  under  such  compensation  act. 

The  complaint  asserts:  That  on  June  15, 
1914,  at  Cleveland,  Ohio,  while  the  policy 
was  in  fotce,  an  employe  of  tbe  plaintiff, 
Michael  Tinker,  was  accidently  drowned 
while  in  discharge  of  his  duties  and  while 
performing  work  for  the  plaintiff  mentioned 
in  the  policy;  tluit  claim  for  compensation 
was  duly  filed  by  Tinker's  mother  and  his 
legal  representatives  with  tbe  Industrial 
Commission  of  Ohio;  that  tbe  commission 
made  its  award  adjudging  that  the  plaintiff 
pay  as  comjiensatlon  on  said  claim  ^,143.33, 
and  also  f 95  funeral  exi>enses ;  that  plaintiff 
lias  paid  this  award  in  full;  that  defendant 
refused  to  defend  against  the  claim  and  to 
iwiy  the  award  or  any  part  thereof  and  refus- 
ed to  indemnify  plaintiff  for  having  paid  the 
same.  * 

The  complaint  further  alleges  that  there 
was  full  compliance  on  the  plaintiff's  part 
with  every  requirement  of  the  policy  essential 
to  recovery  If,  at  the  time  of  its  occurrence, 
tbe  accident  in  question  was  covered  by  the 
policy;  that  the  Workmen's  Compensation 
Act  of  Ohio  went  into  effect  January  1, 1914, 
long  after  tbe  date  of  tbe  policy;  that  tbe 
defendant  knew  of  tbe  law  from  the  time  <^  its 
passage  while  the  plaintiff  had  no  knowledge 
thereof  prior  to  said  accident,  and,  that  de- 
fendant up  to  the  time  of  said  accident  never 
informed  plaintiff  of  the  existence  of  such  a 
law  and  never  canceled  tbe  policy  nor  return- 
ed or  offered  to  return  any  part  of  the  pre- 
mium paid  therefor;  that  while  the  policy 
was  executed  and  delivered  at  Two  Rivers, 
Wis.,  the  place  of  plaintiff's  location  and  of- 
fice and  principal  business,  the  plaintiff  was 
assured  by  defendant's  local  agent  and  its 
general  agents  in  Milwaukee  that  the  policy 
covered,  all  accidents  to  plaintiff's  employes 
in  Ohio;  that)  after  the  ftclddent  defendant's 
general  agents  In  Milwaukee  requested  plain- 
tiff to  send  one  of  its  officers  to  Milwaukee 
to  make  proof  of  loss  on  account  of  accident ; 
that  plaintiff  did  so,  thereby  Incurring  ex- 
penses of  $8  in  making  such  proof  which  was 
sent  to  defendant,  and  plaintiff  was  assured 
by  defendant's  agents  that  the  defendant 
would  indemnify  plaintiff  for  the  acddeot; 
that  In  1913  and  1914  and  thereafter  it  w*as 
the  general  custom  In  Wisconsin  for  corpora- 
tions which  issued  such  indemnity  policies 
to  give  notice  immediately  to  tbe  assured  of 
any  fact  or  event  which  would  change  or  nul- 
lify such  a  policy,  and  plaintiff  relied 
upon  that  custom;  but  that  defendant  never 
gave  plaintiff  notice  that  tbe  policy  had  been 
invalidated  by  any  law  of  Ohio  or  that  de- 


fendant would  not  perform  fbe  contract  on 
its  part. 

Tbe  defendant  demurred  to  the  complaint 
on  the  ground  that  It  appears  on  the '^  face  of 
the  complaint  that  the  same  does  not  state 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion. The  trial  court  overruled  the  demurror, 
from  which  order  appeal  is  taken  by  the 
defendant  to  this  court 

Robert  11.  Freeman,  of  Milwaukee  (Henry 
J.  Bendinger,  of  Milwaukee,  of  counsel),  for 
appellant  Markham  ft  Markham  and  Hou> 
gen  ft  Brady,  all  of  Manitowoc,  for  respcmd- 
ent 

SIHBECKBR,  J.  (after  stating  the  facts  as 
above).  The  trial  court  held  that  the  defend- 
ant is  estc^ped  from  taking  advantage  of  the 
provision  of  the  policy  excluding  indemnity 
for  obligation  imposed  on  plaintiff  by  any 
"workmen's  compensation  plan  or  law."  This 
ruling  by  the  court  is  based  on  the  grounds 
that  from  the  time  its  contract  was  made, 
the  defendant  knew,  and  the  plaintiff  was  ig- 
norant of,  the  existence  of  the  Ohio  Work- 
men's Compensation  Law,  and  therefore 
plaintiff  believed  that  it  was  fully  indemni- 
fied against  loss  Imposed  by  law  upon  it  for 
damages  resulting  from  accidents  suffered 
by  its  employes  in  the  state  ot  Ohio.  It  is 
to  be  borne  in  mind  that  the  oomplalnt  does 
not  charge  that  the  plaintiff  was  deceived 
into  making  the  agreement  that  the  policy 
did  not  cover  any  obligation  assumed  or  im- 
posed by  any  Worlunen's  Compensation.  Law. 
The  complaint  admits  this  stipulation  was  a 
part  of  the  policy  as  accepted  by  It  but 
claims  that  the  existence  of  such  CHiio  law- 
resulted  in  destroying  all  indemnity  it  had 
originally  secured  by  tbe  policy  and  that  its 
ignorance  of  such  fact  which  was  known  to 
defendant  estops  defendant)  from  relying  on 
this  stipulation  in  the  policy. 

[1,2]  It  is  not  correct  to  say,  as  the  trial 
court  seemingly  h^d,  that  the  concealment 
and  assurances  of  defendant's  agents  that  the 
policy  as  written  covered  all  accidents  to  its 
employes  in  the  state  of  Ohio  affects  the  va- 
lidity of  tUs  stipulation  in  the  policy.  The 
plaintiff  understood  and  accepted  this  stipu- 
lation in  the  policy.  There  Is  nothing  in  the 
conduct  of  the  parties  to  justify  tbe  conclu- 
sion that  the  plaintiff  was  led  to  believe  that 
this  stlpulatiOTi  did  not  cover  any  obligation 
imposed  on  plalnUff  by  the  Ohio  Workmen's 
Compensation  Law.  To  enforce  an  estoppel 
as  claimed  by  plaintiff  would  not  only  nulli- 
fy a  part  of  the  policy  agreed  to  by  both  par- 
ties, but  would  also  operate  to  extend  tbe 
contract  to  a  liability  which  the  parties  un- 
derstood and  expressly  agreed  .should  not  be 
covered  by  the  contract  As  was  stated  in  a 
recent  case  in  tliis  court: 

"The  objection  here  does  not  go  to  the  validity 
of  the  policy,  which  might  be  overcome  by  the 
larger  evident  intention  that  Indemnity  was  in- 
tended, nor  to  a  forfeiture  or  loss  of  a  right  or 
claim  thereunder,  but  concerns  only  the  aoop* 
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of  the  inaunmce.  *  •  *  There  might  be 
waiver  of  a  forfdture  or  of  a  breach  o£  con- 
tract, bat  waiver  as  a  groand  for  extending  the 
scope  of  a  written  contract  beyond  the  usual 
and  ordinary  meaning  of  the  language  employed 
would  be  quite  a  novelty."  Rosenthal  v.  In- 
wirance  Co.  of  N.  A.,  158  Wis.  550.  149  N.  W. 
155.  L.  R.  A.  1815B,  861,  Ann.  Gas.  l&im, 
385. 

We  are  cited  to  Welsh  v.  nre  Ass'n,  120 
Wis.  457,  98  N.  W.  227,  and  other  anthorities 
in  this  court  on  which  the  trial  court  placed 
reliance  In  sustaining  the  complaint  These 
authorities  deal  with  instances  where  stipnla- 
tlons  In  policies  were  held  ineffective  upon 
the  ground  that  the  act  and  conduct  of  the 
parties  showed  an  lnt«it  that  Indemnity  was 
Intended  to  be  given,  though  such  provisloa 
expressed  a  contrary  intent  and  where  for 
feltures  and  loss  of  rights  thereunder  had 
been  waived  by  the  acts  of  the  insurer, 
"While  a  forf^ture  of  benefits  contracted 
for  may  be  waived,  the  doctrine  of  waiver 
or  estoppel  cannot  be  successfully  invoked  to 
create  a  liability  for  benefits  not  contracted 
fbr  at  all."  McCoy  v.  B«dief  Ass'n,  92  Wis. 
at  page  685,  66  N.  W.  at  page  699  (47  L.  B.  A. 
681).  The  contention  that  defendant  by  re- 
taining the  full  premium  paid  for  the  policy 
for  the  period  of  one  year  operated  to  in- 
vaUdate  the  provision  excluding  Indemnity 
of  liabilities  imposed  by  the  Workmen's  Com- 
pensation Law  of  Ohio  is  not  well  founded, 
gioce  the  premium  was  paid  for  indemnity 
provided  by  the  terms  of  the  policy  which 
perdsted  to  the  end  of  the  policy  period  and 
at  no  time  included  a  charge  for  indemnity 
against  loss  Imposed  by  the  Workmen's  Com- 
pensation ^ws.  It  follows  that  it  appears 
upon  the  face  of  the  complaint  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  - 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  to  the  circuit  court,  with 
direction  to  entbr  an  order  sustaining  the 
demurrer.  ' 


OCONTO  ELECTRIC  CO.  v.   CITT  OF 
OCONTO  et  al. 

(Supreme  Court  of  Wiaconsin.    Nov.  6,  1918.) 

1.  Judgment  €=>735 — ^Res  Jddioata— Issxjzb 
IN  FoBMEB  Action.  - 

In  action  by  public  service  corporation  to 
declare  void  acts  of  mayor  and  council  of  city 
in  resolving  to  violate  eziating  contract  for 
poblic  lighting  and  to  require  city  to  perform 
contract,  former  decision '  of  court  on  appeal 
Mi  not  res  Judicata;  questions  as  to  city's 
H(ht  to  avoid  contract  and  as  to  specific  per- 
formance thereof  not  being  presented. 

2.  Spxcinc  PxKFOBiiANCB  «s>62  —  Or  Con- 

IBACr   TO   DO   LlOBTINa   IN    CiTT. 

Specific  performance  of  a  valid  existing  con- 
tract to  do  public  commercial  lighting  in  a 
cit;  will  be  granted,  where  damages  are  not  an 
efficient  or  adequate  remedy  for  loss  due  to 
breach. 
3k  SPECino    Pebxvruance   <s>25— Stipuia- 

n05  MaDB  BEFOBK   RaII£QAD   COILUISSION. 

Stipulation  entered  into^  before  railroad 
eoDmisaion  between  plaintiff  having  permit  to 


do  public  lighting  in  city  and  a  rival  company, 
being  binding  and  in  the  nature  of  a  contract, 
heli  subject  to  enforcement. 

4.  ESTOPPKL  <8=»92(1)— BQUrTABUE  ESTOPPIX. 

Where  defendant  city  accepted  benefits  of 
stipulation  made  before  railroad  commission 
between  plaintiff  having  permit  to  do  public 
lighting  in  city  and  a  rival  company,  axid  the 
fruit  at  t>laintiS's  action  prosecuted  in  reliance 
thereon,  it  would  be  unconscionable  to  permit 
the  city  to  repudiate  plaintiff's  established 
right,  to  which  it  cannot  be  restored  or  be 
awarded  a  complete,  adequate,  and  efficient 
remedy  at  law. 

5.  iNJUNCtlOM  ®=»59(2)— CONTBACT  FOB  PUB- 
LIC Lighting  —  Inadeqoatb  Remedt  at 
Law. 

Injunction  Is  the  proper  remedy  for  enforc- 
ing tight  of  plaintiff  pabUc  service  corporation 
to  do  public  commercial  lighting  in  defendant 
city,  tne  facts  and  circumstances  presented 
tendMg  to  show  an  irreparable  injury. 

Aw)eal  fr<mi  Circuit  Court,  Oconto  Coun- 
ty: WUUam  B.  Qulnlan,  Judge. 

Action  by  the  Oconto  Electric  Company 
against  the  City  of  Oconto  and  another. 
From  an  order  oTerruling  defendants'  demur- 
rer to  complaint,  the  Oconto  Service  Com- 
pany appeals.   Affirmed. 

This  is  an  acticm  brou^t  by  the  Oconto 
Electric  Company,  a  public  service  corpora- 
tion which  has  an  indeterminate  permit  to 
do  public  commercial  lighting  in  the  dty  of 
Oconto,  agaihst  the  dty  of  Ooooto  and  the 
Oconto  Service  Company,  which  has  a  simi- 
lar permit:  (1)  To  declare  void  the  acts  of 
the  mayor  and  common  council  of  Oconto  in 
resolving  to  breadti  an  eristtng  contract  for 
public  lighting  made  between  the  city  and 
the  plaintiff  in  1914  and  expiring  August  7, 
1919,  the  validity  of  which  has  already  been 
upheld  by  this  court,  and  requiring  the  city 
to  perform  the  contract;  (2)  to  declare  void 
and  set  aside,  on  the  ground  of  false  repre- 
sentations alleged  to  have  procured  thera,  cer- 
tain resolutions  and  contracts  of  the  mayor 
and  common  cotmcil  of  Oconto,  entering  into 
a  new  contract  with  the  Oconto  Service  Com- 
pany for  public  lighting  for  the  period  com- 
mencing August  7,  1917,  and  ending  August 
7,  1927 ;  (3)  to  compel  specific  performance  of 
plaintiff's  contract  and  of  a  certain  stipula- 
tion entered  into  between  the  rival  companies 
before  the  Wisconsin  Railroad  Ooinmlssion 
pending  litigation  then  proposed,  as  to  which 
the  plaintiff  now  claims  an  interpretation 
requiring  the  defendant,  which  has  only 
poles,  wires,  and  plant  sufficient  to  perform 
said  public  lighting  in  Oconto,  to  surrender 
the  same  to  the  plaintiff  company  and  permit 
the  same  to  be  tised  by  the  plaintiff  In  the 
performance  of  the  same  servloe  at  sudi 
compensation  as  may  be  fixed  by  the  rail- 
road commission,  until  the  two  companies 
can  agree  upon  a  sale  price  or  until  plaintiff 
can  supply  a  duplicate  equipment  of  Its  own. 

The  defendants  demurred  separate  to 
the  complaint  as  not  stating  a  cause  of  ac- 
tion as  against  both  defendants  and  each 
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separately.  The  trial  court  overruled  the 
demurrers.  The  Oconto  Service  Company 
appeals  from  the  order. 

Klttell,  Jaseph  &  Redfleld,  of  Green  Bay, 
Classon  &  O'Kelllher,  of  Oconto,  and  John 
Thompson,  of  Oahkosh,  for  appellant. 
Greene,  TalrcfaUd,  North,  Parker  &  McGUlen, 
of  Green  Bay,  and  Allan  Y.  Classon,  of  Ocon- 
to, for  respondent. 

SIEBECKBR,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  Insists  that  the 
city  has  the  right  to  breach  plaintiff's  con- 
tract with  the  city  (dated  May  20,  1914)  for 
doing  the  municipal  lighting  in  Oconto  for 
live  years  from  August  7,  1914,  upon  the  au- 
thority of  the  decision  of  this  court  In  the 
action  brought  by  plaintiff  against  the  city 
and  appellant  (then  the  People's  Land  & 
Manufacturing  Company)  which  is  reported 
m  165  Wis.  467,  161  N.  W.  789.  The  claim  Is 
made  that  this  court  then  adjudged  and 
determined  by  affirming  the  holding  of  the 
trial  court  that  the  dty  had  the  right  to 
breach  plaintUTs  contract.  The  circuit  court 
held  and  adjudged  that  this  contract  be- 
tween the  parties  was  valid  and  binding  up- 
on the  parties  "except  as  to  the  rate  for  serv- 
ice fixed  thereby" ;  "that  said  Occmto  Electric 
Company  is  not  entitled  to  specific  perform- 
ance of  said  contract,  but  In  case  of  breach 
thereof  by  said  city  Is  limited  to  the  remedy 
of  an  action  at  law  for  damages."  Uix>n  this 
ground  the  appellant  asserts  that  the  dty  Is 
within  the  right  there  established  when  It 
expressly  canceled  plaintUTs  contract.  As 
appears  in  the  retort  of  that  case,  the  city 
council  had  made  two  contracts,  one  with  the 
respondent  and  one  with  the  appellant,  for 
doing  the  municipal  lighting  for  five  years 
from  August  7,  1914,  and  that  the  appellant 
and  respondent  each  Insisted  on  the  validity 
of  its  CMitract  to  do  the  municipal  lighting 
for  that  period.  These  respective  claims  un- 
der these  contracts  led  to  the  prosecution 
of  the  litigation  and  a  determination  of  the 
issues  raised  by  the  respective  claims  of  the 
parties  under  the  contracts. 

[2]  It  appears  from  the  record  that  this 
court  reversed  the  determination  of  the  cir- 
cuit court  by  adjudging  that  the  appellant 
liad  no  valid  contract  to  do  the  municipal 
lighting  for  the  five  years  beginning  August 
7,  1914,  and  affirmed  the  trial  court's  deci- 
sion that  respondent's  contract  to  do  such 
lighting  was  valid  and  entitled  It  to  occupy 
the  municipal  lighting  field  for  ttiat  period. 
As  a  consequence  of  this  determination  by 
this  court,  there  was  no  question  presented 
to  this  court  to  determine  the  right  of  the 
city  to  breach  respondent's  contract  or  to 
have  It  specifically  performed.  These  ques- 
tions are  not  necessarily  involved  in  the  de- 
dslon  of  this  court,  nor  did  the  court  consid- 
er that  such  questions  were  determined  by 
the  decision  of  the  case.  The  mandate  of 
this  court  clearly  did  not  approve  what  the 


trial  court  held  to  be  the  rights  of  the  par- 
ties in  the  light  of  the  facts  found  by  it  which 
were  in  part  reversed  by  this  court  and  thus 
eliminated  these  questions  from  the  declsiou 
rendered.  It  follows  that  the  former  ded- 
slon  Is  not  res  Judicata  upon  the  right  of  the 
city  to  breach  respondent's  contract  nor  upon 
the  question  that  respondent's  contract  is 
not  spedflcally  enforceable.  The  contract 
of  the  plaintitr  w^th  the  dty  Is  of  a  class 
that  has  been  deemed  within  the  equitable 
Jurlsdlctloa  for  relief  by  specific  performance 
when  It  aKtears  that  they  are  of  a  distinc- 
tive and  peculiar  value  other  than  a  pecun- 
iary one,  and  where  the  relief  in  damages  is 
not  an  adequate  and  ^dent  remedy  to  make 
good  the  loss  sustained  for  a  breach.  City 
of  Burlington  v.  Water  Co.,  86  Iowa,  266,  53 
N.  W.  246;  Walla  Walla  v.  Water  Co.,  172 
U.  S.  1,  19  Sup.  Ct  77,  43  L.  Ed.  341 ;  Colum- 
bia Water  Co.  v.  Columbia,  5  S.  C.  225 ;  Clil- 
cago  Mun.  Gaslight  Co.  v.  Town  of  Lake,  130 
111.  42,  22  N.  B.  616  ^  Bienville  Water  Co.  v. 
Mobile,  112  Ala.  260,  20  South.  742,  33  L.  R. 
A.  59,  57  An}.  St.  'Rep.  28;  Edison  Co.  v. 
Eastern  Pennsylvania  Power  Co.,  253  Pa. 
457,  98  Atl.  652. 

[J]  There  can  be  no  question  of  the  bln<l- 
ing  effect  of  the  provision  of  the  stipulation 
made  by  the  parties  at  the  suggestion  of  the 
railroad  commission  and  that  such  agree- 
ments are  in  the  nature  of  contracts  and  sub- 
ject to  enforcements  as  such.  Deen  v.  Milne, 
113  N.  T.  303,  20  N.  E.  861. 

[4]  The  allegation  of  fact  concerning  the 
making  of  this  stipulation,  the  conduct  of  the 
parties  connected  therewith,  plaintitTs  prose- 
cution of  the  former  action  in  reliance  there- 
on, the  cost  and  expenses  Incurred  by  plain- 
tiff on  account  thereof,  and  the  delays  occa- 
sioned thereby  In  the  enforcement  of  Ifs 
rights  under  the  contract,  constitute  such  a 
material  change  of  Its  rights  and  former 
status,  to  its  disadvantage^  which  were  in- 
duced by  the  appellant's  and  dty's  conduct 
that  they  cannot  now  in  conscience  and  equi- 
ty be  permitted  to  assume  a  different  po- 
sition which  would  deprive  plaintiff  of  the 
fruits  of  the  former  litigation  and  an  en- 
forcement of  its  contract  with  the  dty  es- 
tablished In  that  litigation.  The  morality 
and  Justice  of  the  transaction  and  the  rights 
of  the  plaintiff  appeal  espedally  to  consdence 
and  equity  and  afford  a  solid  ground  for  the 
interposition  by  the  court  upon  the  princi- 
ples of  equitable  estoppel.  The  grounds  of 
such  estoppel  are  dearly  stated  as  follows: 

"While  waiver  is  not  in  the  proper  sense  of 
the  term  a  species  of  estoppel,  yet  when  a  par- 
ty to  a  transaction  induces  another  to  act  upon 
the  reasonable  belief  that  he  has  waived  or  will 
waive  certain  rights,  remedies  or  objections 
which  he  is  entitled  to  assert,  he  will  be  estop- 
ped to  insist  upon  such  rights,  remedies  or 
objections  to  the  prejudice  of  one  misled."  18 
Cjc.  805. 

[5]  The  dty  fully  acquiesced  In  and  accept- 
ed the  benefits  of  the  stipulation  and  the  fruit 
of  plaintifTB  action  prosecuted  in  reliance 
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tbereoD,  and  It  would  be  unconscloBable  to 
permit  it  now  to  taJte  tlie  position  of  repu- 
diating plaintiff's  establislied  right,  to  wliich 
it  cannot  now  be  restored  nor  be  awarded  a 
complete,  adequate,  and  efficient  remedy  in 
a  legai  action.  We  are  satisfied  that  tbe 
city  sliould  in  equity  t>e  prohibited  from  can/- 
celing  the  plaintiff's  contract  and  from  re- 
fasing  specific  performance  thereof  as  estab- 
lished In  the  former  Judicial  proceeding  under 
the  stipulation  of  the  parties.  We  are  of 
the  opinion  that  the  complaint  states  a  good 
cause  of  action  for  restraining  the  city  from 
breaching  snch  contract  and  thus  compel 
it  to  perform  the  same.  Injunction  Is  a 
proper  remedy  for  enforcing  the  rights  ot 
the  plaintiff  under  the  facts  and  circum- 
stances presented  here,  tending  to  show  an 
irreparable  injury.  Ed.  Schuster  &  Co.  v. 
Knryer  Pub.  Co.,  166  Wis.  327  and  cases  cited 
op.  330,  162  N.  W.  173;  Chicago  Light  Co.  v. 
Town  of  Lake,  130  III.  op.  60,  22  N.  EL  616; 
Walla  Walla  v.  Water  Co.,  172  U.  S.  op.  12, 
19  Snp.  Ct  77,  43  Ia  Ed.  341. 

The  trial  court  properly  overruled  the  de- 
mnrrer  to  the  complaint. 

The  order  appealed  from  Is  affirmed. 


STIMPSON  et  al.  v.  STIMPSON  ««  al. 
(Supreme  Conrt  of  Wisconsin.    Not.  6,  1918.) 

1.  Wiixs  As»740<3)  —  AoBEEiiBNT  Between 

I'EOATEES   —   MiSBBPBESBNTATION   TO   LiEOi,- 

TEEs — Right  to  Helief. 
Where  legatees,  under  misstatement,  not  In- 
tmtionally  fraudulent,  of  attorney,  acting  with 
approval  of  widow's  attorneys,  that  testator's 
remarriMe  voided  will,  and  that  estate  was 
worth  1^,000,  agreed  to  give  widow  large  por- 
tion, and  to  distribute  remainder  in  different 
proportions  than  fixed  by  will,  they  were  enti- 
tled to  relief  by  cancellation. 

2.  Canceixation  of  Instbumentb  9=i>3,  4  — 
Frai'd — Mistake. 

Application  for  cancellation  of  contract  is 
addressed  to  sound  discretion  of  conrt  of  equity. 
Intentional  fraud  is  not  essential,  and  substan- 
tial mistake  by  party  Beekine  relief  may  b«  suf- 
licient,  if  in  accordance  with  established  rules 
and  seemingly  reasonable  and  jnst. 

3.  Canckllatton-  op  Instkuments  ®=»17  — 
Misstatements— Ratificatton. 

Where  legatees,  under  misstatements  of  at- 
torney, acting  witii  approval  of  widow's  attor- 
n^i'K  entitling  tbcm  to  cancellation  of  agree- 
ment contracted  to  give  widow  large  share  of 
f^tate,  and  pursuant  thereto  incompetent  legatee 
purchased  realty  of  estate,  giring  note,  action 
«as  not  ratification  of  agreement,  precluding 
legatees  from  relief;  they  having  offered  to  re- 
eunrey  or  stipulate  matter  might  be  adjusted. 

.^PI)eal  from  Circuit  Couft,  Grant  County ; 
Oeorge  Clementson,  Judge. 

Action  In  equity  by  Robert  Stimpson  and 
others  against  Elieabeth  Stimpson  and  D.  T. 
Parlter,  administrator,  etc.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Judgment 
mfjdlfied,  and  affirmed. 

This  is  an  action  In  equity,  brought  to 
(-aiicel,  on  the  ground  of  fraud,  an  agreement 
between  the  legatees  under  a  will  on  one 


side  and  the  widow  of  the  testator  on  the 
other,  by  the  terms  of  which  the  widow's  ob- 
jections to  the  probate  of  the  will  were  with- 
drawn, and  provisions  made  for  giving  the 
widow  a  considerable  portion  of  the  estate, 
and  distributing  the  remainder  In  different 
proportions  from  those  fixed  by  the  will. 
The  facts  were  not  greatly  in  dispute  and 
were  substantially  as  follows: 

One  Robert  Stimpson,  a  childless  widower 
70  years  of  age,  Uving  la  the  village  of  Fen- 
nlmore,  in  Grant  county,  made  his  will  in 
1906,  dividing  the  greater  portion  of  his  es- 
tate of  nearly  $26,000  among  five  nephews 
and  nieces  living  at  or  near  the  village  of 
Fennlmore,  but  giving  his  homestead  to 
Fred  Stimpson,  one  of  said  nephews.  Sever- 
al years  afterwards  he  married  Elizabeth 
Eastman,  a  widow,  who  survives  him  and  is 
one  of  the  defendants  in  this  action.  The 
testator  never  formally  revoked  or  modified 
his  will,  and  died  in  Marc^i,  1917;  no  chil- 
dren having  been  born  of  the  second  mar- 
riage. The  will  was  presented  for  probate 
by  Molachi  Simons,  the  surviving  executor, 
and  an  order  of  hearing  made.  The  widow, 
by  hei*  attorneys,  Kopp  &  Brunckhorst,  filed 
objecti<»i8  on  the  ground  that  the  will  had 
been  revoked  as  matter  of  law  by  the  testa- 
tor's subsequent  remarriage.  On  the  day  of 
hearing  'May  1, 1917,  formal  proof  of  the  exe- 
cution of  the  will  was  made,  and  the  county 
judge  took  the  question  of  revocation  by  the 
subsequent  remarriage  under  advisement. 
Thereupon  Mr.  Brunckhorst,  acting  for  the 
widow,  and  Mr.  Frank  E.  Jenswold,  an  attor- 
ney of  Fennlmore,  acting  for  the  propon«it 
discussed  the  subject  of  compromise;  the  dis- 
cussion resulting  in  the  drawing  up  of  the 
agreement  in  question,  by  the  terms  of  which 
It  was  agreed  that  all  the  property  should  be 
distributed,  60  per  cent,  to  the  widow  and 
40  per  cent,  among  the  legatees  in  the  samo 
ratio  provided  by  the  will,  and  that  in  con- 
sideration of  this  agreement  the  objections 
to  the  will  be  withdrawn  and  the  same  ad- 
mitted to  probate.  The  agreement  further 
contained  an  assignment  and  quitclaim  by  the 
legatees  of  all  their  Interests  in  the  real  and 
personal  property  of  the  estate  to  the  de- 
fendant D.  T.  Parker,  as  trustee,  to  distrib- 
ute the  estate  as  provided  by  the  agreement, 
and  gave  him  authority  to  sell  and  deed  all 
the  property,  real  and  persMiaJ.  An  addi- 
tional clause  provided  for  the  dlstribntloa  of 
the  estate  in  the  final  decree  In  accordance 
with  the  stipulation.  This  proposed  agree- 
ment was  signed  by  Mr.  Brunckhorst  as  at- 
torney in  fact  for  the  widow,  and  taken  by 
Mr.  Jenswold  to  obtain  thenSignatureB  of  the 
legatees.  Mr.  Jenswold  had  not  been  employ- 
ed by  any  of  the  legatees  as  their  attorney 
at  this  time,  but  with  the  assent  of  Brunck- 
horst he  took  upon  himself  to  go  to  the  resi- 
dences of  the  different  legatees  at  or  in  the 
neighborhood  of   Fennlmore   as   rapidly   as 
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possible,  and  state  to  them  In  snbstance  that 
in  bis  opinion  the  will  was  revoked  by  oper- 
ation of  law  on  account  of  the  remarriage, 
that  the  estate  was  worth  probably  $55,000, 
that  he  thought  it  would  be  a  good  thing  for 
the  legatees  to  save  as  much  of  the  estate  as 
possible,  that  If  the  will  was  set  aside  the 
widow  would  be  the  sole  heir,  and  would  take 
the  whole  estate,  and  hence  that  it  would  be 
advisable  to  settle  and  that  the  matter  was 
urgent.  The  heirs  did  not  know  the  value  of 
the  estate,  employed  no  other  lawyer,  and  one 
by  cme  signed  the  agreement  under  these  te^ 
resentatlons.  The  agreement  having  been 
signed  by  the  legatees  and  by  Parker,  the 
widow's  objections  to  the  will  were  with- 
drawn and  the  will  was  admitted  to  probate. 
According  to  the  findings  of  the  trial  court, 
based  on  disputed  evidence,  the  legatee  Fred 
Stlmpson  was  then  and  has  since  remained 
hopelessly  incompetent  mentally.  By  consent 
of  all  parties  the  defendant  Parker  was  ap- 
pointed administrator  with  the  will  annexed, 
gave  bond,  and  proceeded  to  settle  the  estate. 
He  sold  and  deeded  the  homestead  to  Fred 
Stimps(m  for  $3,500,  and  took  his  notft  for 
the  amount.  The  balance  of  the  estate  was 
personal  and  was  speedily  turned  into  cash 
or  its  equivalent.  There  Is  no  testimony 
showing  that  the  legatees  received  any  In- 
formation as  to  the  size  of  the  estate  during 
the  progress  of  the  administration,  although 
they  were  Informed  and  approved  of  the  sale 
of  the  homestead  to  Fred.  They  lived  at  a 
distance  from  the  county  seat  and  api)arently 
were  not  accustomed  to  the  transaction  of 
business  of  a  legal  nature.  Biarly  in  Septem- 
ber, 1917,  the  administrator  was  ready  to 
settle  the  estate,  and  was  then  Informed  by 
the  plaintiff  Robert  Stlmpson  that  the  lega- 
tees were  going  to  contest  the  matter  and 
that  no  distribution  of  the  estate  should  be 
made  under  the  agreement  Mr.  Parker,  how- 
ever, made  application  for  the  settlement  of 
bis  final  account  as  administrator,  and  the 
same  came  on  to  be  heard  before  the  county 
court  of  Grant  county  October  2d,  and  a  final 
order  made  assigning  the  estate  to  the  lega- 
tees according  to  the  terms  of  the  will,  ex- 
cept that  the  use  of  the  homestead  during 
widowhood,  as  well  as  the  household  furni- 
ture and  one-third  of  Che  personal  estate, 
was  assigned  to  the  widow  as  provided  by 
law  in  ease  of  no  provision  being  made  for  a 
widow  in  a'  will.  The  order  provided,  also, 
that  It  was  made  without  prejudice  to  the 
agreements  and  assignments  and  convey- 
ances theretofore  made  between  the  widow 
and  the  legatees.  The  plaintiff  Robert 
Stlmpson  appeared  at  the  hearing  of  October 
2d  and  announced  that  the  legatees  repudiat- 
ed the  agreement,  and  at  the  same  time  it  was 
announced  to  the  county  court  by  the  at- 
torneys of  the  legatees  that  their  clients 
were  willing  that  the  order  admitting  the 
will  to  probate  should  be  vacated.  Notwith- 
standing this  notice^  Mr.  Parker  within  a 


few  days  paid  the  widow  the  60  per  cent,  of 
the  estate  provided  for  by  the  agreement, 
amounting  to  nearly  $14,000,  and  this  ac- 
tion was  brought  October  20, 1917.  It  appears 
that  at  some  time  during  the  settlement  of 
the  estate  the  widow  xmrchased  a  small  home 
in  the  village  of  'Montfort,  where  she  now  re-  • 
sides,  and  for  which  apparently  she  paid 
$600  or  $700.  During  the  progress  of  the 
action  a  guardian  ad  litem  was  appointed  for 
the  plaintiff  Fred  Stlmpson.  Upon  these 
facts  the  trial  court  found  that  the  plaintiffs 
were  entitled  to  cancellation  of  the  compro- 
mise agreemoit,  and  rendered  Judgment  ac- 
cordingly. 

Frank  Bi.  Jenswold,  of  Fennimore,  and 
Kopp  &  Brunckhorst,  of  Plattevllle,  for  ap- 
pellants. J.  J.  Ruble,  of  Plattevllle,  and  Ru- 
fus  B.  Smith  and  Alfred  H.  BushneU,  both 
of  Madison,  for  respondents.  \ 

WINSLOW,  C.  J.  (after  stating  the  facte  as 
above).  The  findings  of  fact  made  by  the 
trial  Judge  are  satisfactorily  sustained  by  the 
evidence;  in  fact,  there  is  Uttle  dispute  as 
to  most  of  them.  He  did  not  find  Mr.  Jens- 
wold guilty  of  intentional  fraud,  but  did  find 
that  he  stated  to  most  of  the  legatees  that 
the  estate  would  amount  to  $55,000,  and  that 
he  did  not  state  to  the  legatees  their  true 
rights,  nor  the  true  rights  of  the  widow,  but 
told  them  that  the  will  was  void  because 
of  the  marriage ;  that  the  plaintiffs  were  Ig- 
norant in  respect  thereto,  believed  his  state- 
ments, thought  he  was  looking  after  their  in- 
terests, and,  without  negligence  on  their  part, 
and  supposing  that,  if  they  did  not  accept  the 
offer,  the  widow  would  receive  the  whole  es- 
tate, signed  the  agreement. 

[1,2]  Certainly  this  state  of  facts  entitles 
the  plaintiffs  to  relief,  unless  they  subse- 
quently ratified  the  agreement,  or  are  in 
some  way  estopped  from  contesting  it.  An 
application  for  cancellation  of  a  contract  is 
addressed  to  the  sound  discretion  of  a  conrt 
of  equity.  Intentional  fraud  Is  not  an  es- 
sential. Substantial  mistake  on  the  part 
of  the  party  seeking  relief  may  be  sufficient, 
if  such  course  is  in  accordance  with  estab- 
lished rules  of  equity  and  seems  reasonable 
and  Just  to  the  court,  in  view  of  all  the  dr- 
cumstancea  of  the  case.  W<ddenberg  t.  Rlp- 
han,  166  Wis.  433,  166  N.  W.  21.  "It  is  the 
suppresslo  verl  or  the  Buggestlo  falsi  which 
is  the  foundation  of  the  right  to  relief  in 
equity,  and  this  exists,  whether  it  were  fraud- 
ulently or  mistakenly  done."  Peek  v.  Gur- 
ney,  U  R.  13  Eq.  Cases,  79.  See,  also,  Ham- 
mond v.  Pennock,  61  N.  I.  145;  Wilcox  v. 
Iowa  University,  82  Iowa,  867;  Severson  v. 
Kock,  159  Iowa,  343,  140  N.  W.  220;  9  C.  J. 
p.  1167,  {18.  It  is  unquestioned  here  that 
the  plaintiffs  signed  the  agreement  while  la- 
boring under  a  vital  mistake,  both  as  to  the 
law  and  the  fact,  which  mistake  was  the 
result  of  affirmative  misstatements  made  to 
them  by  Mr.  Jenswold.  who  took  on  himself 
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to  procure  tbelr  signatures  with  the  approv- 
a^  if  not  by  actual  direction,  of  the  attorneys 
of  the  widow. 

[3]  This  entitles  them  to  r^ief  in  equity, 
unless  they  have  ratified  the  agreement  by 
affirmatlTe  acts,  or  are  for  some  reason  es- 
topped. There  is  little  In  the  case  to  sup- 
port either  defense.  The  only  change  in  the 
situation  of  the  parties  which  seems  to  us 
to  be  material  or  to  require  notice  is  the 
purchase  of  the  homestead  for  $3,500  by  Fred, 
the  incompetent  It  seems,  however,  that  this 
may  be  easOy  set  right  Before  closing  their 
ease  the  plaintiffs  offered  to  reconvey  the 
property,  or  to  stipulate  that  the  court  might 
take  up  the  matter  as  a  pert  oC  the  present 
case  and  finally  adjust  it  as  it  ought  to  be 
adjusted.  We  construe  this  as  a  stipulation 
tbat  the  court  in  the  present  case  might  by 
Its  Judgment  cancel  the  deed  and  do  what  is 
necessary  to  finally  close  up  the  controversy. 
It  seems,  also,  that  Fred's  note  for  $3,500  was 
takoi  by  Mr.  Parker,  and  apparently  Is  still 
held  by  hlro.  We  think  the  Judgment  should 
be  modified,  so  as  to  require  the  defendant 
Parker,  within  60  days  after  filing  the  re- 
mittitur h»ein  in  the  circuit  court  to  sur- 
render Into  that  court  for  the  use  and  benefit 
of  Fred  Stlmpson  the  said  $3,500  note,  or,  in 
case  the  said  note  has  been  negotiated  and 
caimot  be  surrendered,  that  he  deposit  in 
court  a  sufilcient  bond,  with  sureties  to  be 
approved  by  the  clerk,  conditioned  to  protect 
Bald  Fred  Stlmpson  and  his  representatives 
against  said  note  in  the  future^  and  indemni- 
fy them  if  they  be  compelled  to  pay  it.  The 
Judgment  should  also  be  modified  by  a  provi- 
gioQ  canceling  the  deed  from  Parker  to  Fred 
Stlmpson  of  the  homestead;  the  same  belug 
the  land  fully  described  in  the  final  order  of 
the  county  court,  made  In  the  Stlmpson  es- 
tate proceedings.  The  parties  wUl  then  stand 
aubstantlaily  as  they  would  have  stood,  had 
no  agreement  been  made.  We  cannot  re- 
gard the  purchase  by  the  widow  of  a  small 
home  in  Montfort  as  of  any  consequence  on 
this  question.  Presumably  it  is  worth  all 
that  she  paid  for  it,  nor  \a  it  a£9rmatlvely 
sbofvn  that  ahe  was. Induced  to  purchase  it 
by  reason  of  the  making  of  the  agreement  in 
question.  As  to  the  household  furniture, 
amounting  to  some  $44,  it  appears  to  have 
been  nominally  sold  to  various  legatees;  but 
In  fact  it  appears  to  be  still  In  the  home- 
stead, and  subject  to  be  taken  by  the  widow 
at  any  time. 

tpon  the  argument  of  the  case  the  question 
'aa  considerably  debated  whether  the  agree- 
ment was  not  wholly  void  because  against 
tmblic  policy  under  the  principles  laid  down 
by  this  court  In  the  cases  of  Will  of  Dardls, 
135  Wis.  457,  115  N.  W.  332,  23  L.  E.  A. 
(X.  S.)  T83,  128  Am.  St.  Bep.  1033,  16  Ann. 
Cas.  740,  Will  of  Elce,  150  Wis.  401,  136  N. 
W.  936, 137  N.  W.  778,  and  Estate  of  Staab, 
166  Wis.  687,  166  N.  W.  320.    The  doctrhie 


of  the  first  of  these  cases  is  in  brief  that  pub- 
lic policy  requires  that  a  valid  will  be  pro- 
bated, regardless  of  the  wishes  of  the  parties 
Interested,  and  that  it  Is  not  within  the  pow- 
er of  the  parties  Interested  to  agree  to  anoth- 
er plan  of  division  and  defeat  the  protMtte 
of  a  valid  will.  In  the  Rice  Case  the  situa- 
tion was  somewhat  different.  ITiere  a  will 
containing  numerous  legacies  in  trust  for  in- 
fant legatees  was  presented  for  probate,  ob- 
jections were  filed,  and  finally  all  the  parties 
agreed  by  way  of  settlement  of  the  contro- 
versy (the  iofants  acting  by  their  guardians 
ad  litem)  that  the  will  should  l>e  probated, 
but  that  the  plans  of  the  testator  should  not 
be  carried  out,  and  that  another  plan  of  divi- 
sion, doing  away  with  the  trusts  and  divid- 
ing the  property  presently,  should  be  carried 
out  This  scheme  also  was  condemned  as 
practically  accomplishing  the  same  result  as 
was  attempted  in  the  Dardls  Case.  In  the 
present  case  there  were  no  trusts  displaced, 
and  all  the  parties  interested  were  aul  Juris, 
with  the  exception  of  Fred  Stimpwm. 

We  do  not  find  it  necessary  to  decide 
whether  the  agreement  here  falls  within  the 
ooDdemnation  of  the  cases  named  or  not,  nor 
do  we  intimate  any  opinion  thereon.  We  have 
referred  to  the  cases,  in  order  that  it  may 
not  be  supposed  that  we  did  not  have  the  rule 
In  mind. 

Judgment  modified,  as  Indicated  In  the 
opinion,  and,  ns  so  modified,  afilcmed,  with 
costs  against  the  appellants. 


DUNN  T.  ACME  AUTO  &  GARAGE  CO.  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  6,  1018.) 

1.  ARPKAL  AHD  HiBBOB  «S3l00(2>— Obokbs  Af- 
PBAIxABLB— OBDEB    MODIFTINa    INJUNCTION. 

An  order  continuing  an  injunctional  order, 
but  modifying  It  by  directing  a  sale  of  corporate 
stock,  in  an  action  i>etween  stockholders  for  b<v 
counting,  is  appealable  under  the  provisions  of 
St  1017,  t  3060,  allowing  appeal  from  order 
modifying  an  injunction. 

2.  Injunction  ®=al48— Tkmporabt  Injunc- 
tion—PtEADiwas  AND  Affidavits. 

Where  papers  on  application  to  temporarily 
enjoin  defendants  to  preserve  the  status  quo, 
pending  conclusion  of  the  case,  show  reasonable 
probabUity  of  plaintiff's  ultimate  success,  it  is 
almost  an  imperative  duty  of  tlie  court  to  grant 
sudi  relief,  regardieaa  of  conflict  between  the 
complaint  and  answer  and  affidavits  supporting 
eaclL 

3.  Injunction     «=»137(1)  —  Cobpobations — 
Accountino— Pbesebvino  Status  Quo. 

A  stockholder  In  an  equitable  action  for  ac- 
counting against  a  corporation  and  other  stock- 
holders, making  a  prima  fade  showing  for  re- 
lief, is  entitled  to  an  injunction  preserving  the 
status  quo,  unless  a  change  therein  is  clearly 
shown  necessary  to  preserve  the  rights  of  all 
parties. 

4.  Cobpobations  «=»16ft— Sam  of  Tbeasurt 
Stock— Bights  of  Stockholders. 

It  was  improper  for  a  court,  on  a  director's 
application,  to  order  a  sale  of  treasury  stock  of 
a  corporation  by  a  method  which  deprived  a 
stockholder  of  tus  legal  right  to  maintain  his 
proportionate  interest  in  {he  corporation. 
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6.  CoBPORATioNs  «=»15&— Treaburt  Stock- 
Rights  OF  Stockholdbbs— Reissue. 
Under  director's  right  to  manace  the  cor- 
porate stock  conferred  bv  St.  1917,  f  1776,  and 
to  purchase  capital  stock,  sections  1755,  1774, 
stock  purchased  and  held  in  treasury  as  re- 
tired stock  cannot  be  reissued  without  giving 
opportunity  to  all  stockholders  to  take  a  pro- 
portionate share  of  the  increase. 

6.  Cobpokations  $=>159  —  Stockholdebs' 
Rights— Pbopobtionate  Shabes  or  Stock. 

A  stockholder  does  not  waive  bis  right  to 
maintain  his  proportionate  share  of  stock  by 
failure  to  bid  on  stock  reissued  and  sold  at  a 
bonus,  particularly  where  the  condition  of  the 
corporation's  books  prevents  determination  of 
the  real  value  of  the  stock. 

7.  Cobpobationb  e=»181(l)— Books— Condi- 
tion Reqcibbi>— Stockholdebs'  Rioht  of 
Inspection. 

A  stockholder  not  only  has  a  right  to  in- 
spect the  corporation's  books  at  all  reasonable 
times,  but  to  have  the  books  in  such  condition 
that  the  corporate  affairs  may  be  ascertained 
therefrom. 

Appeal  from  Circuit  Court,  Grant  County; 
George  Clementson,  Judge. 

Equitable  action  by  Ernest  A.  A.  Dunn 
against  the  Acme  Auto  &  Garage  Company 
and  others.  Ftom  an  order  denying  plain- 
tiff's motion  for  a  temporary  restraining  or- 
der and  orders  authorizing  and  confirming 
the  sale  of  corporate  stock  and  modifying  a 
temporary  injunction,  the  plaintiff  appeals. 
Orders  authorizing  and  confirming  sale  and 
modifying  temporary  injunction  reversed, 
and  cause  remanded,  with  directions  to  set 
aside  sale  and  continue  in  force  the  tempo- 
rary injunction  preserving  the  status  quo. 

Equitable  action  for  an  accounting  and 
other  relief. 

The  plaintiff  and  the  persons  named  as 
defendants  were  all  of  the  stockholders  of 
the  defendant  company,  each  of  the  stock- 
holders being  the  owner  of  50  shares  of  the 
capital  stock,  of  the  par  value  of  $10  a  share. 
The  plaintiff  at  one  time  was  an  officer  and 
director  of  the  company,  but  some  time  pre- 
vious to  the  commencement  of  this  action  had 
ceased  to  be  such,  and  differences  had  arisen 
between  plaintiff  and  the  defendant  stock- 
holders. The  summons  in  this  action  was 
served  I>ecember  16,  1916.  On  January  H 
and  12,  1917,  the  defendants  Kettler,  Hill, 
and  Goodell  were  examined  adversely.  It 
appears  that  prior  to  the  commencement  of 
the  action  the  plaintiff  had  made  some  at- 
tempt to  examine  the  books  of  the  company, 
but  had  found  the  same  so  incomplete  and 
fragmentary  that  an  accountant  hired  found 
it  impossible  to  ascertain  with  any  definite- 
ness  the  amount  of  business  done  by  the 
company  or  its  assets  and  liabilities.  In 
January,  1918,  the  defendant  stockholders, 
who  constituted  the  board  of  directors,  de- 
clared an  80  per  cent,  dividend  upon  the 
capital  stock  of  the  company.  The  capital 
stock  of  the  company  was  110,000,  divided 
Into  1,000  shares  of  $10  each.  Of  this  462% 
shares  had  been  issued,  but  some  time  be- 
tween the  organization  of  the  company  in 


1911  and  the  commencement  of  this  action 
162%  shares  had  been  repurchased  by  the 
corporation  from  its  then  owners.  In  the 
month  of  January,  1918,  the  defendant  stock- 
holders, acting  as  a  board  of  directors  of  the 
defendant  company,  determined  to  sell  162% 
shares  of  the  capital  stoj*  of  the  company 
then  in  its  treasury.  Thereupon  the  plaintiff 
on  March  18,  1918,  prepared  and  served  his 
verified  complaint;  and  upon  the  verified 
complaint,  supporting  affidavits,  and  the  mat- 
ter elicited  by  the  adverse  examination  of  the 
defendants  Kettler,  Hill,  and  Goodell,  ob- 
tained an  order  requiring  the  defendants  to 
show  cause  why  a  temporary  injunction 
should  not  be  granted  restraining  the  defend- 
ants from  selling  any  of  the  capital  stock  of 
said  corporation  then  In  its  treasury  ontU  a 
hearing  on  the  motion  and  further  order  of 
the  court,  the  restraining  order  being  signed 
by  a  court  commissioner  6n  March  20,  1918. 
The  defendants  then  procured  an  order  re- 
turnable on  April  5th  requiring  the  plaintiff 
to  show  cause  why  the  temporary  injunction 
should  not  be  modified,  and  why  the  sale  of 
the  162%  sliares  should  not  be  authorized; 
and  on  the  hearing  thereof,  on  April  5th,  it 
was  ordered  (the  two  motions  being  heard  to- 
gether) that  plalntifTs  motion  for  a  tempo- 
rary Injunction  as  to  the  162%  shares  be  de- 
nied, and  that  the  defendants  be  authorized, 
subject  to  confirmation  by  the  court,  to  make 
sale  at  public  auction  of  the  162%  shares, 
sometimes  described  as  6%  shares,  and  mod- 
ifying the  restraining  order  issued  by  the 
court  commissioner.  Said  order  further  re- 
served the  question  of  whether  further  sales 
of  treasury  stoCk  should  be  made  until  the 
hearing  on  a  motion  to  confirm  the  sale  of 
the  162%  shares.  On  June  24,  1918,  on  mo- 
tion made  to  confirm  the  sale  of  the  162% 
shares  to  Adam  Miller  at  $11.26  per  share, 
an  order  was  entered  confirming  the  sale,  and 
directing  the  defendant  company  to  Issne 
and  deliver  the  stock  so  sold  to  e&iS  Adam 
Miller.  Prom  the  order  denying  plalntlfrs 
motion  for  a  temporary  restraining  order 
and  authorizing  the  sale  of  the  162%  shares 
and  from  the  order  confirming  the  sale  plain- 
tiff appeals. 

Brennan  &  Carthew,  of  Lancaster  (H.  L. 
Butler,  of  Madison,  of  counsel),  for  appel- 
lant. Kopp  &  Bronckhorst  and  R.  A.  Good- 
ell, all  of  PlatteviUe,  for  respondents. 

ROSENBBRRY,  J.  (after  stating  the  facte 
as  above).  [1]  The  first  claim  made  is  that 
the  appeal  should  be  dismissed  for  the  rea- 
son that  the  order  of  April  5,  1918,  is  not 
appealable  under  section  3069,  Stats. ;  citing 
Nash  V.  Meggett,  89  Wis.  486,  61  N.  W.  283. 

The  order  of  April  6,  1918,  expressly  con- 
tinues the  injunctional  order  Issued  by  the 
court  commissioner  except  as  modifleia  by 
the  direction  for  sale  subject  to  confirmation 
by  the  court.    It  seems  clear  that  the  order 
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of  March  18th  was  modified  by  the  order  of 
April  6th,  and  is  therefore  within  the  pro- 
visions of  section  3068,  Stats.,  and -appeal- 
able, it  being  an  order  which  modifies  an  In- 
Junction.  Brock  v.  Dole,  66  Wis.  142,  28  N. 
W.  334. 

[2]  It  is  further  claimed  that  an  order 
granting  or  refusing  an  injunction  is  one 
within  the  sound  discretion  of  the  court,  and 
that  the  action  of  the  trial  court  in  that  re- 
!:pect  will  not  be  reversed  unless  so  clearly 
wrong  as  to  evince  an  abuse  of  Judicial  pow- 
er. Gowran  v.  Lennon,  154  Wis.  566,  143  N. 
W.  678;  Tiede  v.  Schneldt.  99  Wis.  201,  74 
N.  W.  798. 

It  is  farther  claimed  that  upon  this  appeal 
this  court  is  bound  by  the  findings  made  by 
the  trial  court,  citing  Conger  t.  Dlngman, 
98  Wis.  417,  74  N.  W.  125.  The  case  cited 
Is  not  authority  for  the  proposition  made. 
We  think  the  rule  is  correctly  stated  in 
FXem  V.  McGovern,  154  Wis.  202,  142  N.  W. 
605,  46  I/.  H.  A.  (N.  S.)  796,  as  follows: 

"Where  the  papers  on  an  application  for  an 
ordrr  preserving  the  status  quo  pending  the 
final  result  of  the  eaae  show  a  reawmable  proba- 
bility of  plaintiffs  ultimate  saocess,  it  is  well- 
nigh  an  imperative  duty  ot  the  court  to  grant 
such  relief.'' 

This  Is  true  notwithstanding  there  is  a 
direct  conflict  between  the  complaint  and 
the  supporting  aflidavita  and  the  answer  and 
the  affidavits  on  the  part  of  the  defendants. 
VaUey  Iron  Works  Utg.  Oo.  v.  Ooodrlck,  103 
Wis.  436,  445,  78  N.  W.  1006. 

[I]  The  complaint  alleges  with  great  par- 
ticalarltr  that  plaintiff  has  been  deprived 
of  all  voice  in  the  management  of  the  af- 
fairs of  the  company;  that  the  defendants, 
as  directors  and  officers,  have  failed  to  per- 
form their  duties  and  honestly  and  fairly 
to  administer  the  affairs  of  tlie  corporation; 
that  the  assets  of  the  corporation  have  been 
wrongfully  diverted  by  the  d^endants  to 
their  own  profit ;  that  no  proper  tNwks  of  ac- 
count are  k^;  and'  that  the  bo^ess  Is 
mismanaged  in  many  partleniars  therein 
stated.  IbB  verified  complaint,  although 
many  of  its  all^ations  are  upon  informa- 
tion and  belief,  was  supported  by  the  ad- 
verse examination  of  three  of  the  defend- 
ants, and  by  the  affidavits  of  disinterested 
persons  as  to  some  of  the  allegations.  A 
strong  prima  facie  showing  was  made.  The 
allegations  of  the  complaint  were  directly 
denied  by  answer,  and  there  are  supporting 
affldavits  on  defendants'  behalf.  A  showing 
was  made  which  clearly  entitled  the  plaintiff 
to  a  restraining  order  preserving  the  status 
quo  until  a  trial  and  determination  could  be 
had,  unlesR  some  facts  should  clearly  ap- 
pear which  made  a  change  In  the  status 
quo  necessary  in  order  to  preserve  the  rights 
of  all  the  parties  and  ultimately  to  do  Justice 
between  them.  The  defendants  attempted  to 
meet  this  situation  by  the  claim  that  the 
sale  of  the  stodc  was  necessary  in  order  to 
allow  the  company  to  comply  with  the  stat- 


utes so  as  to  enable  it  to  become  legally  in- 
corporated, there  being  prior  to  the  sale 
only  30  per  cent,  of  the  capital  stock  issued 
and  outstanding.  It  is  a  complete  answer  to 
this  claim  to  say  that  it  does  not  appear  that 
60  per  cent,  of  the  capital  stock  is  not  sub- 
scribed, and  it  does  appear  that  20  per 
cent,  of  the  capital  stock  is  subscribed  and 
paid  for,  and,  farther,  that,  if  a  sale  of 
enough  capital  stock  is  made  so  that  the 
total  amount  issued  and  outstanding  shall 
foe  50  per  cent.,  the  sale  of  the  162  V&  shares 
is  not  sufficient  to  accomplish  that  purpose. 

[4]  It  is  further  claimed  that  the  Indebted- 
ness of  the  company,  which  at  the  time  of 
the  sale  amounted  to  about  $11,000,  it  being 
$13,800  when  the  sale  was  authorized,  re- 
quired a  sale  of  the  company's  stock.  The 
stock  sold  brought  to  the  treasury  of  the 
company  $1,828.12.  Five  thousand  dollars 
of  the  indebtedness  owing  was  to  the  de- 
fendant stockholders.  The  application  of  the 
$1,828.12  certainly  would  not  have  much, 
if  any,  effect  upon  the  financial  standing  of 
the  company.  While  a  sale  of  treasury 
stock  under  some  circumstances  may  be  prop- 
er, there  remains  one  consideration  which 
seems  to  us  controlling  in  the  situation  pre- 
sented by  this  record,  and  that  is  that  the 
court  directed  a  disposal  of  the  stock  by  a 
method  which  denied  to  the  plaintiff  his 
plain  legal  right  to  maintain  his  propor- 
tionate Interest  In  the  assets  of  the  cor- 
poration. 

It  clearly  appears  from  the  complaint  and 
supporting  affldavits  that  It  will  be  pracUcal- 
ly  impossible  to  determine,  even  approxi- 
mately, the  value  of  the  sto<*  of  this  osn- 
pany  imtll  the  matters  set  out  In  the  com- 
plaint are  fully  litigated  and  the  amount  de- 
termined, if  any,  which  the  defendants  shall 
be  required  to  repay  into  the  treasury  of  the 
company  on  accoimt  of  unlawful  diversion 
of  moneys  and  property  belonging  to  the 
company. 

In  Luther  v.  Luther,  118  Wis.  112,  122, 
94  N.  W..69,  72  (99  Am.  St.  Rep.  977),  It  was 
difitlncUy  held  that— 

"in  an  already  established  and  going  corpora- 
tion an  increase  of  capital  stock,  accomplished 
either  by  formal  increase  of  the  amount  orig- 
inally authorized  or  by  issue  of  what  had  orig- 
inally been  withheld,  though  within  the  author- 
feed  amount,  without  first  giving  opportunity  to 
all  existing  stockholders  to  take  their  propor- 
tionate shares  of  such  increase,  is  wholly  be- 
yond the  power,  not  only  of  the  directors,  but 
of  any  mere  majority  of  stockholders." 

[5]  The  question  as  to  whether  or  not  the 
rule  should  be  applied  in  case  of  stock  once 
isEu^,  but  purchased  and  retired  by  the 
corporation  itself,  was  expressly  reserved. 
While  in  the  Luther  Case  a  question  of  cor- 
porate control  and  management  was  involv- 
ed, that  is  not  the  only  consideration  upon 
which  the  rule  is  founded.  In  the  Lather 
Case  it  was  said: 

"While  the  ultimate  purpose  of  moat  stock 
corporations  is  money  profit,  the  right  of  pro- 
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portionate  voice  and  inflnenoe  in  selection  of 
p<dicy  and  method  of  Accomplishine  that  result 
IS  moat  important  to  each  shareholder.  It  is  as 
fundamental  and  vital  as  the  right  of  suffrage 
under  a  representative  government.  ♦  •  ♦ 
Bach  holder  of  a  share  of  stock  hag  the  right 
that,  by  convincing  the  holders  of  a  certain 
number  of  other  shares,^  his  policy  of  business 
be  followed.  Any  invasion  of  that  right  is  an 
injury  to  him  which,  from  his  point  of  view, 
may  oe  greater  than  very  consioerable  present 
money  loss  to  the  corporation.  While  this  right 
must  yield  to  a  power  over  it  given  by  the 
terms  of  the  association,  still  he  has  the  right  to 
insist  that  such  power  shall  be  exercised  for  the 
purposes  of  the  whole  association.  It  is  not 
so  when  exercised  for  the  direct  purpose  of  de- 

S riving  him  of  his  proportionate  voice  and  in- 
uence."    118  Wis.  123,  124,  94,  N.  W.  73,  99 
Am.  St  Bep.  977. 

The  stockholder  Is  given  a  right  to  bis 
pn^ortlonate  voice  In  the  control  of  the 
conqMtny  to  protect  his  financial  Interest. 
Upon  what  grounds,  then,  can  It  be  said  that 
bis  financial  Interest  should  not  be  pro- 
tected? 

As  was  said  In  the  Luther  Case,  the  limi- 
tations upon  the  powers  of  directors  In  our 
corporations  with  reference  to  stock  which 
has  once  issued,  and  has  been  repurchased 
for  the  corporation,  must  be  considered  with 
reference  to  section  1776,  Stats.,  which  pro- 
vides: 

"The  stock,  property,  afFairs  and  business  of 
every  such  stock  corporation  shall  be  under  the 
care  of  and  be  managed  by  a  board  of  direc- 
tors," etc. 

The  Minnesota  court  in  Jones  v.  Morrison, 
31  Minn.  140, 16  K  W.  854,  held  linder  a  sim- 
ilar statute  tbab  the  rule  did  apply  to  stock 
once  issued  and  repurchased  by  the  corpora- 
tion. It  Is  to  be  noted  that  capital  stock  au- 
thorized, but  never  issued,  and  increase  of 
capital  stock,  a're  embraced  within  the  term 
"stock,"  as  well  as  stock  which  has  been  Is- 
sued but  repurcliased  by  the  corporation  for 
its  own  account.  If  the  rule  applies  In  any 
case,  it  should  apply  in  all  cases  where  the 
reason  for  the  rule  exists. 

In  this  connection  it  is  to  be  noted,  that 
in  Wisconsin  a  corporation  has  power  to 
purchase  the  shares  of  its  own  capital  stock 
when  such  purchase  Is  made  for  a  legitimate 
and  honest  purpose  and  the  rights  of  credi- 
tors do  not  suffer  thereby.  Gilchrist  v.  Higb- 
fleld,  140  Wis.  476,  123  N.  W.  102,  17  Ann. 
Cas.  1257.  Wisconsin  corporations  also  have 
power  to  decrease  their  outstanding  capital 
stock.    Sections  1774  and  1755,  Stats. 

What  Is  the  rfCect,  then,  of  a  lawful  pur- 
chase of  its  own  capital  stock  by  a  corpora- 
tion? If  retired,  canceled,  and  placed  In  the 
treasury  of  the  company,  and  not  reissued, 
manifestly  Its  effect  is  to  decrease  the  out- 
standing capital  stock.  When  the  capital 
stock  of  the  corporation  has  been  decreased, 
and  It  is  proposed  to  reissue  the  repurchased 
stock,  every  reason  for  making  such  reissue 
proportionate  to  the  holdings  of  the  then 
stockholders  exists  that  would  exist  If  such 
increase  were  of  stock  not  theretofore  Issued 
or  an  increase  In  the  authorized  capltaL   The 


books  of  the  defendant  corporation  were  so 
imperfectly  kept  that  it  is  very  difficult.  If 
not  imiJosslble,  to  tell  how  the  repurchase  in 
this  case  was  treated.  Two  of  the  defendant 
stockholders  testified  that  the  stock  which 
was  purchased  had  been  placed  in  the  treas- 
ury of  the  company.  It  appears  from  the 
affidavits  that  some  of  the  stock  was  repur- 
chased as  much  as  two  years  prior  to  the 
making  of  the  attempted  sale  under  the  or- 
der of  the  court.  The  defendant  company 
has  not  made  the  statement  required  by  sec- 
tion 1750,  Stats.  It  seems  fairly  clear  that 
the  corporation  did  not  treat  the  stock  re- 
purchased as  a  liability;  In  fact.  It  did  not 
appear  on  either  side  of  its  books.  Under 
such  circumstances,  the  corporation  having 
lawfully  purchased  and  then  retired  its  own 
shares,  and  having  statutory  power  to  dimin- 
ish its  capital  stock.  It  must  be  held  that  its 
outstanding  capital  stock  is  thereby  dimin- 
ished; particularly  so  In  this  case,  as  It  ap- 
pears that  the  purchase  was  made  by  the 
defendant  directors  for  the  purpose  of,  quiet- 
ing criticism  as  to  the  management  of  the 
company  and  the  conduct  of  Its  affairs.  It 
further  appears  that  the  company  continued 
after  the  retirement  of  the  stock  to  do  a 
profitable  business,  and  under  such  circum- 
stances the  rule  that  the  directors  of  a  cor- 
poration cannot  authorize  a  sale  or  an  in- 
crease of  capital  stock,  either  by  formally  in- 
creasing the  amount  originally  authorized  or 
by  issuing  that  which  had  originally  been 
withheld,  without  first  giving  to  all  its  exist- 
ing stockholders  an  opportunity  to  take  their 
proportionate  share  of  such  increase,  applies 
to  such  proposed  reissue,  and  the  attempt  of 
the  directors  to  reissue  such  stock  without 
first  offering  It  to  the  then  stockholders  of 
the  company  was  unlawful,  and  such  sale 
should  not  have  been  authorized. 

A  different  question  would  have  been  pre- 
sented If  the  shares  of  its  own  stock  purchas- 
ed by  the  corporation  had  been  carried  trpoa 
its  books  as  a  liability  and  they  had  been 
treated  as  an  asset  of  the  corporation;  but 
In  any  event  the 'action  of  the  directors  would 
be  subject  to  the  rale  that  the  directors  could 
dispose  of  the  same  only  in  the  honest  exer- 
dlse  of  their  discretion,  and  that  in  such  dis- 
position they  were  bound  to  act  with  the  ut- 
most good  faith,  for  the  benefit  of  all  stock- 
holders, and  that  It  should  not  be  diq;>osed  of 
so  as  to  give  one  faction  or  group  of  stodc- 
holders  a  benefit  or  advantage  over  another. 
Luther  v.  Luther,  supra. 

[6]  It  is  claimed  that  because  the  plaintiff 
did  not  offer  to  purchase  the  stock  or  attempt 
to  bid  thereon  be  has  waived  hia  right  to  his 
proportionate  share  of  the  relssoei.  HIa 
claim  to  a  proportlcmate  share  of  the  rdssne 
Is  not  a  privil^e^  bat  a  right,  and  it  Is  the 
duty  of  the  directors  to  protect  him  In  the  eor 
joyment  of  tliat  right,  and  to  offer  him  his 
proportionate  share  of  the  increase  at  a  fixed 
price.  In  this  case  there  appears  to  be  no 
reason  why  it  should  be  offered  to  present 
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stodiholders  at  a  price  above  par.  The  an- 
thorlzed  capital  of  the  company  la  $10,000, 
of  which  only  $3,000  Is  outstanding.  Ordi- 
narily the  stockholders  cannot  be  coi&pelled 
to  pay  a  bonns.  Hammcmd  v.  Edison  I.  Co., 
131  Mich.  79.  90  N.  W.  1040,  100  Am.  St 
Kep.  588;  Electric  CJo.  ▼.  Electric  Co.,  200  Pa. 
516,  50  Atl.  164.  Assuming  the  allegations  ot 
the  complaint  to  be  tme.  It  appears  therefrom 
that  oelther  the  plalntUT  nor  any  one  else 
could  ascertain  (he  value  of  the  stock,  and 
to  say  that  offering  the  stock  for  sale  to  the 
highest  bidder  protects  him  in  the  enjoyment 
of  his  right  to  acquire  his  proportionate  share 
of  the  proposed  reissue  Is  practically  a  con- 
tradiction In  terms.  In  order  to  lurotect  him- 
self he  would  be  obliged  to  guess  at  a  fair 
price,  with  as  much,  it  not  more,  chance  of 
gne^Mng  wrong  as  of  guessing  right.  It  has 
been  held  to  the  contrary  In  other  Jurisdic- 
tions. Crosby  v.  Stratton,  17  Cola  App.  212, 
68  Pac.  130;  State  ex  reL  Page  v.  Smith,  48 
Vt  266.  In  Page  v.  Smith,  which  Is  the 
leading  case,  the  corporation  had  no  power  to 
decrease  its  capital  stock,  and  treated  the 
r^pnrCbased  stock  as  outstanding,  and  car- 
ried It  on  the  books  as  an  asset  of  the  com- 
pany— facts  which  clearly  distinguish  that 
case  from  this.  In  Crosby  v.  Stratton  the 
question  of  whether  the  outstanding  capital 
stock  was  diminished  by  the  transfer  to  the 
company  was  not  considered,  and  It  appears 
In  that  case  that  the  stock  was  transferred  to 
the  company  for  resale  as  a  part  of  its  .gen- 
eral aaaets. 

[7]  The  record  does  not  disclose,  any  ur- 
gent necessity  for  the  Immediate  sale  of  the 
stock  of  the  defendant  company.  If  the  al- 
legations of  the  complaint  are  true,  it  would 
be  to  the  manifest  disadrantage  of  the  plaln- 
tUT, a  minority  stockholder,  to  be  compelled 
to  choose  between  losing  his  proportionate 
Interest  in  the  present  assets  of  the  company 
or  subjecting  further  moneys  to  the  manage- 
ment and  control  of  a  hostile  and  incompe- 
tent directorate:  It  appears  from  the  record 
that  it  Is  practically  impossible  to  ascertain 
from  the  books  and  memoranda  of  the  com- 
pany even  approximately  its  present  financial 
status.  Those  who  claim  the  right  and  au- 
thority to  manage  and  cootrol  the  money  and 
properly  of  others  ought  to  show  themselves 
competent  to  keep  an  honest  and  fairly  accu- 
rate account  of  their  transactions.  Minority 
stockholders  have  not  many  rights  and  the 
few  they  have  should  be  safeguarded  and 
vindicated.  The  statutory  right  of  the  stock- 
holder to  examine  the  books  of  the  corpora- 
tion in^xwes  upon  the  corporation  not  only 
the  duty  of  keeping  such  books  open  for  In- 
spection at  all  reasonable  times,  but  also  the 
duty  of  keeping  its  stock  subscriptions  and 
accounts  In  such  form  that  they  may  be  ex- 
amined and  the  condition  of  the  corporate 
affairs  ascertained  therefrom;  otherwise  the 
right  of  inspection  is  a  barren  legal  right 
and  of  no  value.     State  ex  rel.   Qulnn  v. 


Thompsoa's  U.  F.  Co.,  160  Wis.  671,  162  N. 
W.  468. 

If  the  sale  of  the  company's  stock  bad  been 
authorized  so  as  to  give  to  the  plaintiff  an 
opportunity  of  preserving  his  proportionate 
interest  ia  the  ctunpany,  there  might  well 
be  some  doubt  as  to  whether  or  not  it  would 
constitute  an  abuse  of  discretion;  but  we 
have  no  hesitancy  in  saying,  under  the  cir- 
cumstances disclosed  in  this  case,  that  it 
is  clearly  the  better  administration  to  pre- 
serve the  status  quo  untU  the  all^atlons  In 
the  complaint  can  be  Inquired  Into  and  a  de- 
termination had  with  reference  thereto;  and, 
tn  view  of  tbe  fact  that  the  order  does  not 
recognize  or  protect  plaintiff's  right  to  pre- 
serve his  proportionate  interest  in  the  cor- 
poration, we  must  hold  its  issuance  an  abuse 
of  Judicial  power. 

In  Justice  to  the  trial  Judge  it  should  be 
said  that  it  is  claimed  here  that  the  ques- 
tion of  the  right  of  plaintiff  to  have  his  pro- 
portionate Interest  in  the  assets  of  the  cor- 
poration preserved  was  not  urged  upon  the 
attention  of  the  court  below.  The  question, 
however.  Is  squarely  presented  by  the  rec- 
ord, fully  argued  here,  and  the  Interests  of 
Justice  and  a  proper  administration  of  the 
law  require  that  it  be  now  considered. 

The  order  confirming  the  sale  is  reversed; 
so  much  of  the  order  of  April  Bth  as  is  ap- 
pealed from  Is  reversed,  with  directions  that 
an  order  be  entered  setting  aside  the  sale, 
and  continuing  In  force  the  temporary  Injunc- 
tion preserving  the  status  quo,  and  the  cause 
is  remanded  for  further  proceedings  accord- 
ing Jto  law. 


DBINO  V.  JJAINWABING  et  al. 
(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1.  COUKB  «=sll— JuBIBDIOnON   OV  PaBTIBS— 

Wart  or  Jobisdiotiom  ov  Su^jxor-MAXTSB 

oy  Action. 
Where  action  was  brought  in  county  court, 
and  the  right  granted  to  intervene,  the  court, 
altbough  having  no  jurisdiction  of  the  action' 
as  disclosed  by  the  complaint,  acquired  personal 
jurisdiction  of  the  Intervener,  in  view  of  St. 
1917,  S§  2836a,  2836b,  giving  right  to  certify 
case  to  conrt  having  jurisdiction  and  ammdment 
of  action. 

2.  Costs  9=b19  —  Action   Cbbtified  fboic 
County  to  CiECtnT  Couax. 

Where  action  was  commenced  in  county 
court,  and  later  certified  to  circuit  court,  costs 
incurred  in  county  court  may  be  taxed  against 
intervener  defendant,  who  was  granted  thu  rigiit 
to  intervene  by  countr  court,  in  view  of  St.  1917, 
SI  2836a,  2836b. 

3.  Costs  4=s>98— Irtebveneb. 

An  intervener  is  not  chargeable  with  costs 
which  accrue  prior  to  time  of  intervention. 

4.  Appeal  and  Ebbob  i8=all71(l)— Inconse- 
quential Items. 

Order  of  taxation  of  costs  will  not  be  re- 
versed on  appeal,  where  the  items  which  should 
have  been  allowed  are  very  few  and  inconse- 
quential. 

Appeal  from  Circuit  Court,  Iowa  County; 
George  Clementson,  Judge. 


ts>V0T  other  osea  see  lame  toclo  and  KBT-NUUBGK  In  k11  Koy-Numbered  DlgeMs  «nd  Indexes 
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Action  by  Thomas  Dring  agaiiut  John 
Malnwaring  and  others,  In  which  David 
Walker  Intervened.  Judgment  for  plaintiff 
by  county  court  reversed,  on  ground  tliat 
that  court  did  not  have  Jurisdiction,  and 
case  certified  to  circuit  court.  Judgment  tor 
plaintiff,  and  from  order  refusing  to  tar 
costs  incurred  in  county  court  against  inter- 
vener, plaintiff  appeals.    Affirmed. 

This  action  was  brought  In  the  county 
court  of  Iowa  county  to  restrain  a  town 
board  from  laying  out  a  highway.  The  de- 
fendant David  Walker  Intervened  and  an- 
swered the  complaint.  The  town  board  did 
not  answer,  and  Walker  was  the  only  con- 
testing defendant.  The  cause  went  to  trial 
in  the  county  court  of  Iowa  county  on  the 
issue  raised  by  Walker's  answer,  resulting  in 
a  Judgment  in  favor  of  the  plaintiff.  The 
court,  however,  declined  to  grant  costs 
against  the  defendant  Walker,  and  the  plain- 
tiff appealed  from  that  part  of  the  Judgement 
to  this  court.  The  decision  of  this  court 
will  be  found  hn  165  Wis.  at  page  356,  162  N. 
W.  169.  It  was  there  held  that  the  county 
court  of  Iowa  county  had  no  Jurisdiction  of 
the  case,  and  it  was  remanded,  with  direc- 
tions to  the  county  court  to  certify  it  to  some 
court  that  did  have  Jurisdiction.  It  was  ac 
cordlngly  oertlfled  to  the  circuit  court  for 
Iowa  county.  The  defendant  Walker  moved 
in  the  circuit  court  for  Iowa  county  for  per- 
mission to  withdraw  from  the  case.  The 
court  refused  to  grant  Iiim  permission  to 
withdraw  from  the  cas^  but  did  permit  him 
to  withdraw  bis  answer,  after  which  tjiere 
was  no  issue  left.  The  plaintiff  submitted 
proof  to  support  ids  complaint  in  the  cir- 
cuit court  for  Iowa  county,  and  Judgment 
was  again  rendered  In  favor  of  the  plaintiff, 
with  costs  against  the  defendant  Walker. 

The  plaintiff  served  a  bill  of  costs,  which 
included  all  costs  incurred  in  any  manner 
in  the  county  court  of  Iowa  county,  and 
which  was  allowed  by  the  clerk.  Upon  mo- 
°tion  to  review  such  taxation  of  costs,  the  cir- 
cuit court  held  that  it  was  without  Jurisdic- 
tion to  tax  any  costs  against  W&lker  which 
were  incurred  in  the  county  court,  and  al- 
lowed the  taxation  only  of  such  costs  as 
were  incurred  In  the  circuit  court.  Plaintiff 
brings  this  appeal  from  said  order  of  the 
circuit  court. 

J.  P.  Smelker,  of  DodgevUle,  for  appellant. 
James  B.  O'Neill,  of  DodgevUle  (E.  E.  Bros- 
sard,  of  Columbus,  of  counsel),  for  respond- 
ents. 

OWEN,  J.  (after  stating  the  facts  as 
above).  The  question  presented  is  whether 
the  circuit  court  for  Iowa  county  could  law- 
fully impose  upon  the  defendant  Walker 
costs  which  were  Incurred  in  the  county 
court.  The  circuit  court,  held  that  It  was 
without  Jurisdiction  to  do  so.  Ordinarily 
this  would  be  true,  and  the  only  question  to 
be  considered  Is  whether  tlie  provisions  ot 


section  2836a  and  section  283eb,  Stats., 
change  the  situation.  Those  sections  were  en- 
acted by  the  Legislature  in  tlie  furtlierance 
of  Justice,  and  to  prevent  the  dismissal  of  ac- 
tions where  a  plaintiff  commenced  his  action 
in  a  court  having  no  Jurisdiction  thereof,  or 
where  he  mistook  bis  remedy.  In  brief,  sec- 
tion 2836a  provides  that  where  the  Jurisdic- 
tion of  a  court  over  a  pending  action  is  ctial- 
lenged,  and  such  challenge  sustained,  the  ac- 
tion shall  not  be  dismissed,  but  shall  be  cer- 
tified to  some  court  having  Jurisdiction  there- 
of; and  section  2836b  provides  tliat  where 
a  party  has  mistaken  Ms  remedy  bis  action 
shall  not  be  finally  dismissed,  but  costs  shall 
be  awarded  against  him,  and  he  shall  be 
allowed  a  reasonable  time  within  which  to 
amend,  and  the  amended  action  or  proceed- 
ing shall  continue  in  that  court,  except  la 
case  that  court  has  no  Jurisdiction  to  grant 
the  relief  sought,  in  which  case  the  action 
in  whole  or  in  such  divisible  part  in  which 
Jurisdiction  is  ladking  shall  be  certified  to 
some  other  court  which  has  Jurisdiction.  It 
also  authorizes  amendments  changing  any 
acticm  from  one  on  contract  to  one  in  tort, 
and  vice  versa,  from  one  at  law  to  one  in 
equity,  and  vice  versa,  from  a  special  pro- 
ceeding to  an  action,  and  vice  versa,  from 
any  writ  to  any  other  writ,  from  any  pro- 
ceeding or  action  under  or  pursuant  to  any 
writ  to  any  action,  and  vice  versa.  The 
Judgment  in  all  cases  of  mistaken  remedy 
shott  be  respondeat  ouster,  and  for  costs; 
the  latter  in  the  discretion  of  the  court,  but 
with'  leave  to  amend  and  proceed  in  that 
court  or  some  other  designated  court,  or 
part  in  that  court  and  part  in  some  other 
court,  in  one  or  several  actions  or  proceed- 
ings, as  Justice  may  require. 

[1]  From  the  provisions  of  section  2836b' 
it  is  clearly  conceivable  that  an  action 
brought  in  a  given  court  of  which  it  has  no 
Jurisdiction  may  be  converted  into  one  of 
which  it  has  Jurisdiction,  or,  If  an  action  be 
brought  of  which  it  has  Jurisdiction,  It  may 
be  converted  into  one  of  whidi  it  has  no  Ju- 
risdiction. It  seems  to  us  that  it  must  fol- 
low that  a  court  may  acquire  Jurisdiction  of 
the  parties,  even  though  it  has  no  Jurisdic- 
tion of  the  case  as  originally  presented  by 
the  pleadings,  and  while  the  county  court  of 
Iowa  county  had  no  Jurisdiction  of  the  case 
as  eventually  formed  by  the  pleadings  it  did 
have  Jurisdiction  of  the  parties.  This  cer- 
tainly was  true  as  to  the  original  parties  de- 
fendant. There  may  be  some  question  as  to 
whether  the  county  court  had  Jurisdiction  to 
permit  the  defendant  Walker  to  Interplead. 
At  the  time  he  made  application,  however, 
for  permission  to  interplead,  no  question  as 
to  the  Jurisdiction  of  the  court  had  been 
raised,  and  the  lack  of  Jurisdiction  of  the 
court  had  not  been  sustained.  Neither  had 
the  issues  been  made  up,  so  that  the  charac- 
ter of  the  case,  to  enable  a  determination 
upon  the  question  of  whether  the  court  had 
Jurisdiction  thereof  had  been  disclosed.    In 
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other  words,  tbe  case  was  In  Its  Normative 
stages,  and,  even  tbougti  the  court  had  no 
jurisdictl<m  of  the  action  as  disclosed  by  the 
romplaint,  Issues  might  snl>8eqnentl7  have 
been  made  np  between  the  parties  of  which 
the  court  would  have  had  jurisdiction.  We 
therefore  conclude  that  the  county  court  did 
acquire  personal  Jurisdiction  of  the  defend- 
ant Walker,  that  it  had  authority  to  grant 
Ms  petition  for  interv«ition,  and  that  when 
he  filed  his  answer  to  the  complaint  he  was 
as  much  a  party  to  the  action  as  the  orig- 
inal defendants. 

[1]  It  is  to  be  noted  that  in  cases  of  mis- 
taken remedy  costs  are.  to  be  awarded  against 
the  plaintUf  and  he  is  to  be  allowed  a  reason- 
able time  In  which  to  amend.  Section  2836b. 
Cases  of  mistaken  Jurisdiction,  however,  fall 
within  the  provisions  of  section  2836a.  So 
far  as  applicable  to  this  case,  that  section  sim- 
ply provides  that  In  all  cases  in  every  court 
where  objection  to  the  Jurisdiction  of  that 
court  is  sustained  by  order,  Judgment,  or  in 
any  other  way,  the  cause  shall  be  certified 
to  some  court  having  Jurisdiction,  provided  it 
appear  that  the  error  arose  from  a  bona  ^de 
mistake  and  not  from  design.  It  Is  under 
that  clause  that  this  case  was  certified  from 
the  county  court  to  the  circuit  court  for  Iowa 
cou3ty.  There  is  no  provision  in  that  section 
requiring  the  payment  of  costs  as  a  condition 
precedent  to  such  certification.  The  question 
of  costs  is  to  remain  open,  and  to  abide  the 
final  decision  Id  the  action.  It  seems  to  us 
that  the  costs  Incurred  In  the  county  court  up 
to  this  point  are  as  properly  allowable 
against  the  defendants  as  though  the  action 
had  l>een  originally  brought  In  the  circuit 
court.  The  state  tax  had  been  paid,  the  sum- 
iuons  and  complaint  had  been  served,  and 
all  proceedings  leading  up  to  the  Joinder  of 
issue  had  l)een  taken.  To  be  sure,  they  were 
taken  in  a  court  without  Jurisdiction,  and 
without  the  saving  force  of  the  statutory  pro- 
visions referred  to  would  require  a  dismissal 
of  the  action.  But  these  statutory  provisions 
provide  for  a  transfer  of  the  case  from  one 
court  to  the  other,  saving  the  plaintiff  from 
the  consequences  that  would  follow,  but  for 
such  provisions.  The  costs  Incurred  In  the 
county  court  were  identical  with  those  which 
n'onid  have  been  Incurred,  had  the  cose  been 
brought  In  the  circuit  court,  instead  of  in 
the  county  court.  Under  the  circumstances 
it  seems  clear  to  us  that  necessary  costs 
and  disbursements  Incurred  In  the  proceeding 
up  to  the  point  of  Joinder  of  Issue  should  be 
regarded  as  necessary  costs  and  disburse- 
ments, and  as  properly  allowable  in  the  taxa- 
tion of  a  bill  of  costs  as  though  the  case 
had  been  originally  brought  in  the  proper 
court  We  therefore  hold  that  the  circuit 
court  was  in  error  when  it  decided  that  it  had 
DO  Jurisdiction  to  tax  any  costs  against  the 
defendant  Walker  which  were  incurred  In 
the  county  court. 

{3, 41  We  do  not  feel,  however,  that  the 


Judgment  should  be  reversed.  An  examina- 
tion of  the  proposed  bill  of  costs  reveals  but 
few  very  Inconsequential  items  of  costs  accru- 
ing in  the  county  court  that  could  have  been 
taxed  against  Walker.  A  defendant  who  in- 
tervenes is  not  chargeable  with  costs  which 
accrue  prior  to  the  time  of  his  Intervention. 
WilUams  V.  Washington,  43  S.  C.  355,  21  S. 
E.  250;  Whitten  v.  Dabney,  171  Cal.  621,  154 
Pac.  312;  Rallsback,  Mitchell  &  Co.  v.  Patton, 
34  Neb.  490,  52  N.  W.  2T7.  It  will  therefore 
be  seen  that  Walker  could  not  be  charged 
with  the  state  tax,  the  sheriff's  fees  for  serv- 
ice of  the  summons,  nor  for  the  draft  and  cop- 
ies of  the  complaint  The  only  costs  with 
which  he  could  be  chargeable  would  be,  prob- 
ably, for  the  copy  of  the  complaint,  which  pre- 
sumably was  served  upon  hUn,  and  for  such 
clerk's  fees  as  resulted  from  the  filing  of  his 
answer,  petition  for  intervention,  etc.  It 
should  l>e  stated  that  in  no  event  can  costs 
growing  out  of  the  trial  of  the  case  in  coun- 
ty court  foe  taxed  against  any  of  the  defend- 
ants. That  proceeding  was  entirely  without 
Jurisdiction  and  was  a  mere  nullity.  They 
were  not  costs  necessarily  incurred.  Nothing 
but  costs  necessarily  Incurred  in  the  «>unty 
court  the  counterpart  of  which  would  have 
been  Incurred  In  the  drcuit  court,  had  the 
case  been  originally  brought  there,  can  be 
taxed  or  allowed.  The  items  which  might 
have  been  taxed  against  the  defendant  Walk- 
er are  too  inconsequential  to  Justify  a  revers- 
al of  the  order  of  the  circuit  court  under  sec- 
tion 3072m,  Stats.  The  maxim  "de  minimis 
non  curat  lex"  also  Justifies  the  same  conclu- 
sion. This  disposes  of  the  questions  raised 
upon  the  plaintiffs  appeaL 

While  the  respondent  Walker  did  not  ap- 
peal from  the  Judgment  rendered  against 
him,  he  did  give  notice,  pursuant  to  section 
8040b,  Stats.,  that  he  would  ask  for  a  revers- 
al of  that  part  of  the  judgment  which  awards 
costs  against  him.  His  contention  is  that 
when  the  case  was  transferred  to  the  circuit 
court  he  withdrew  therefrom,  and  that,  as  no 
costs  may  l>e  taxed  against  him  prior  to  his 
Intervention,  neither  should  they  be  taxed 
against  him  after  tiis  withdrawal  from  the 
case.  It  should  be  borne  in  mind  that  when 
the  case  reached  the  circuit  court  Walker 
asked  permission  to  withdraw  from  the  case. 
He  was  denied  permission  to  withdraw  from 
the  case,  but  was  permitted  to  withdraw  his 
answer.  He  contends  that  he  never  became  a 
party  to  the  suit  because  he  never  had 
"leave"  of  any  court  with  Jurisdiction  in  the 
premises  to  intervene.  We  have,  however, 
decided  that  the  county  court  of  Iowa  county 
did  have  authority  to  permit  him  to  inter- 
vene. This  effectually  disposes  of  his  conten- 
tion. Having  been  permitted  to  Intervene  by 
order  of  the  court  and  having  filed  Iiis  an- 
swer, he  could  no  more  withdraw  from  the 
case  without  the  permission  of  the  court,  and 
upon  such  conditions  as  the  court  might  im- 
pose,  than    the   original   defendants.     The 
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court  had  power  to  award  costs  against  bim, 
and  the  Judgment  In  that  respect  cannot  b« 
reversed. 
Judgment  affirmed. 


STATE  ex  rd.  HAZBI/TON  ▼.  TUKNBR,  Cir- 
cuit Judge,  et  al. 
(Supreme  Court  of  Wisconsin.    Mot.  6,  1918.) 

1.  Officebs  iS=55(2)— Couet  Commissionkb— 
Acceptance  of  Otheb  Office— "Office  of 
Pbofit  and  Tbdst." 

Acceptance  by  circuit  court  commissioner  of 
the  office  of  United  States  commissioner  operat- 
ed to  vacate  ipso  facto  IiiB  office  of  circuit  court 
commissioner,  under  Const,  art.  13,  §  3,  provid- 
ing tliat  no  person  holding  office  of  profit  or 
trust  under  the  United  States  stioll  be  eligible  to 
any  office  of  trust,  profit,  or  honor  in  this  state; 
such  office  being,  in  view  of  U.  S.  Comp.  St. 
1916,  §  1333,  an  office  of  profit  and  trust  under 
the  United  States. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Office  of' Profit] 

2.  CoRsnnTTioNAi.  Law  ®=>14  —  Constbuc- 

TION. 

Where  meaning  of  constitutional  provision  is 
clear,  there  is  no  room  for  a  practical  construc- 
tion. 
S.  OfncKBS  9s>55fi!)— CouBT  ComaasiairER— 

AcosFTAMOB  or  Othkb  OrtlOK. 

,  Where  office  of  circuit  court  commissioner 
became  vacant,  because  of  acceptance  by  incum- 
bent of  United  States  office,  no  proceedings  were 
necessary  to  declare  the  office  vacant 

4.  COUBT  GOKHIBSIORKBS  93>l)i  —  AFPOim- 
.  lOERT. 

The  appointment  of  a  circuit  court  commis- 
sioner, under  St.  1917,  §  113.14,  is  a  ministerial 
or  administrative  act  and  not  a  judicial  act 

5.  CointT  CoiaassioifSBS  4s>l^  —  Apfoint- 

MXNT. 

Appointment  of  circuit  court  commissioner, 
under  St  1917,  i  113.14,  by  circuit  judge  while 
out  of  state,  if  defective,  was  cured  by  a  second 
appointment,  made  after  the  judge  had  returned 
to  the  state. 

6.  COUBT  COMHISSIOKBBS  €=»1^  —  AFFOIZTIS 
UENT. 

Appointment  of  circuit  court  commissioner, 
under  St  1917,  §  113.14,  by  circuit  judge  while 
out  of  state,  where  filed  as  required  by  such 
statute,  was  valid. 

7.  CoUET  COMUISSIONEBS  ®=»1^  —  APPOINT- 
MENT—EXPIRATION  OF  Teem. 

Where  circuit  court  commissioner,  appoint- 
ed under  St.  1917,  §  113.14,  held  over  the  term 
for  which  he  was  appointed  under  such  statute, 
his  term  as  such  hold-over  officer  was  subject  to 
termination  at  any  time  by  circuit  judge. 

Mandamus  by  the  State  of  Wisconsin,  on 
the  relation  of  G.  W.  Hazelton,  against  W. 
J.  Tomer,  Circuit  Judge,  and  another.  Writ 
denied. 

This  is  an  action  of  mandamus,  brought 
In  ttds  court  to  compel  the  defendant  W.  J. 
Turner,  as  circuit  Judge,  to  revoke  an  order 
terminating  the  authority  of  the  relator  to 
act  as  court  commissioner  In  and  for  Mil- 
waukee county,  and  also  to  revoke  an  order 
appointing  the  defendant  Max  Nohl  court 
commissioner  In  said  county  In  place  of  re- 
lator. The  facts  In  the  case  are  set  forth 
In  the  return  to  the  writ: 


Prior  to  May  27,   1905,  the  r^tor  held 
the  ofiioe  of  court  commissioner  In  Milwau- 
kee county.    On  this  date  he  held  the  office 
pursuant  to  an  appointment  which  created  a 
term  to  expire  the  first  Monday  of  January, 
1906.    On  May  27,  1905,  be  received  and  ac- 
cepted the  office  <tf  United  States  commis- 
sioner for  a  term  of  four  years  from  tlie 
last-named  date.    Thereafter  the  relator  re- 
ceived successive  aiq[>ointinent8  to  these  two 
offices.     On  Septouber  18,  1913,  defoidant 
Judge  Turner  appointed  the  relator  to  the 
office  of  circuit  court  commissioner ;  no  term 
being  stated.    The  relator  claims  the  right 
to  the  office  under  this  appolntmoit    At  the 
time  of  this  appointment  Judge  Turner  was 
holding  office  under  a  term  whldi  expired 
the  first  Monday  in  January,  1915.    The  re- 
lator, after  his  first  appointment.  May  27, 
1905,  to  the  office  of  United  States  commis- 
sioner, received,  accepted,  qualified,  and  serv- 
ed under  successive  reappointments  to  said 
office,  each  for  a  term  of  four  years;    the 
last  being  dated  May  10,  1917.     The  claim 
that  the  relator,  by  holding  the  federal  of- 
fice, had  vacated  his  office  of  circuit  court 
commissioner,  was  called  to  the  attention  of 
the  defendant   Judge   Turner  in  December. 
1917.    The  defendant  Nohl  had  been  circuit 
court  commissioner ;  his  term  expiring  Janu- 
ary 7,  1918.    The  defendant  Nohl  applied  to 
Judge  Turner  for  appointment  to  ffil  the  va- 
cancy alleged  to  exist  by  reason  of  relator's 
acceptance  of  the  federal  office.    The  defend- 
ant Judge  Turner  was  In  Florida  at  the  time, 
and  after  some  communication  with  the  re- 
lator appointed  the  defendant  Nohl  to  fill  the 
office  formerly  occupied  by  relator,  and  which 
he  regarded  vacant  on  account  of  the  accept- 
ance by  relator  of  the  federal  office.     The 
appointment    which   was   made   In   E^orlda 
was  duly  filed,  and  the  defendant  Nohl  quali- 
fied and  entered  upon  the  duties  of  his  office. 
A  question  being  raised  as  to  the  validity  of 
the  appointment  made  by  Judge  Turner  while 
out  of  the  state  of  Wisconsin  and  In  Florida, 
Judge  Turner,  after  his  return  to  the  state 
and  while  In  Milwaukee  county,  reappointed 
the  defendant  Nohl,  and  the  latter  again  ac- 
cepted and  qualified. 

The  relator  demurred  to  the  return,  and 
the  issues  before  the  court  raise  questions  of 
law. 

G.  W.  Hazdton,  of  Milwaukee,  in  pro.  per. 
Doerfler,  Green,  Bender  &  Mclntyre,  of  Mil- 
waukee (Walter  H.  Bender,  of  Madison,  of 
counsel),  for  defendants. 

KERWIN,  3.  (after  stating  the  facts  as 
above).  The  contention  on  the  part  of  the 
relator  is:  (1)  That  the  defendant  Judge 
Turner  was  In  error  In  his  conclusions  to 
the  effect  that  under  the  state  Constitution 
the  relator's  acceptance  of  the  federal 'office 
vacated  the  state  office;  hence  the  appoint- 
ment of  the  defendant  Nohl  was  unauthor- 
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Ized  and  void.  (2)  Tbat  the  appointment  of 
defendant  Mohl  was  void,  because  made  by 
defendant  Judge  Tomer  while  be  was  with- 
out the  state  of  Wisconsin.  (3)  That  the 
office  of  relator  could  not  be  abbreviated,  nor 
could  he  be  derived  of  It  without  notice  and 
bearing. 

[1]  I.  We  see  no  escape  from  the  proposi- 
tion of  law  that  the  acceptance  by  the  relator 
of  the  office  of  United  States  commissioner 
operated  to  vacate  ipso  facto  his  office  of 
circuit  court  commissioner.  The  constitu- 
tional provision  particularly  lays  down  the 
rule  which  governs  this  case  as  follows: 

"No  member  of  Congress,  nor  any  person  hold- 
ing any  office  of  profit  or  trust  under  the  United 
States  (postmasters  excepted),  •  •  •  shall  be 
eligible  to  any  office  of  trust,  profit  or  honor  in 
this  state." 

This  language  is  clear,  and  leaves  no  ques- 
tion for  consideration '  as  to  the  incompHti- 
blllty  of  the  offices.  Section  8,  art.  13,  Con- 
stitution of  Wisconsin.  Nor  can  there  be  any 
question  but  what  the  office  of  court  commls- 
sioner  is  an  office  of  profit  or  trust  under  the 
United  States. '  It  Is  clearly  an  office.  In  re 
Appointment  Bevlsors,  141  Wis.  SOZ,  124  N. 
W.  670.  It  Is  equal^  dear  that  it  Is  an 
office  vC  both  profit  and  trast,  and  Is  an 
office  under  the  United  SUtes.  United  States 
V.  Houat,  124  U.  S.  308,  8  Sup.  Ct.  606,  31 
L.  Ed.  463;  United  States  v.  Oermalne,  09 
U.  8.  508,  25  L.  Bd.  482;  United  States  v. 
Smith,  124  U.  S.  CS29,  8  Sup.  Ct  695,  81  U 
Ed.  534;  U.  S.  Comp.  St  Anno.  1816,  f 
1338,  p.  2188. 

The  relator  seems  to  rely  upon  United 
States  V.  Berry  (D.  C.)  2  McCrary,  6S,  4 
Fed.  778,  and  State  ex  rel.  Wheeler  v.  No- 
bles, 108  Wis.  202, 85  N.  W.  367 ;  but  a  careful 
esamlnatloa  of  these  cases  shows  that  they 
are  distinguishable  from  the  instant  case  and 
aot  controlling  on  the  question  now  before  us. 
Foltz  V.  KerUn,  106  Ind.  221,  4  N.  IL  488,  6 
N.  B.  872,  55  Am.  Rep.  197;  Throop  on  Pub- 
Uc  OfBcers,  |  88;  29  Cyc.  p.  1SS3 ;  Rodman 
T.  Harcoart,  4  B.  Mon.  (Ky.)  224;  Mechem, 
PsbUe  Offices  and  Officers,  f  430. 

[2]  The  relator  seeks  to  escape  the  plain 
language  of  the  constitutional  ivovislon  re- 
ferred to  on  the  ground  that  the  two  offices 
are  not  incompatible,  and  also  on  the  ground 
of  practical  construction.  The  question  of  in- 
compatibility of  the  two  offices  ia  foreclosed 
by  the  constitnttonal  provision  referred  to, 
and  not  open  for  consideration.  This  provi- 
sion of  the  Constitution  is  dear,  and  no 
room  is  left  for  practical  construction.  State 
ex  rel.  Postel  v.  Marcus,  100  Wis.  354,  152 
N.  W,  419;  Van  Dyke  v.  Milwaukee,  159 
Wig.  460,  146  N.  W.  812,  160  N.  W.  50a; 
Lawraice  University  ▼.  Outagamie  County, 
ISO  Wis.  244,  136  N.  W.  619. 

[3]  The  relator  having  vacated  the  office 
of  drcult  court  commissioner  in  Wisconsin 
by  the  acceptance  of  the  federal  office,  the 
defendant  Judge  Turner  had  the  power,  and 


it  was  his  duty,  to  fill  the  office,  and  no  pro- 
ceeding was  necessary  to  declare  the  vacation 
of  the  office.  Mechem,  Public  Offices  and  Of- 
ficers, I  425. 

i[4]  It  is  further  contended  by  relator  that 
the  appointment  of  the  defendant  Nohl  to 
the  office  of  circuit  court  commissioner,  made 
by  defendant  Judge  Turner  while  in  Florida, 
was  Invalid.  The  act  of  appointment  was  not 
a  Judldal  act,  but  ministerial  or  administra- 
tive. In  re  Appointment  of  Revisers,  141 
Wis.  692,  124  N.  W.  670.  The  appointment 
is  made  by  the  drcult  Judge,  not  by  the  court 
Section  113.14,  Stats.;  Mechem,  Public  Offices 
and  OfiSk^rs,  { 104 ;  In  re  Appolhtment  ot  Re- 
visors,  supra. 

[I,  t]  It  appears,  however,  ftom  the  record, 
that  after  Judge  Turner  returned  to  Wiscon- 
sin he  made  a  second  appointment  of  the  de- 
fendant Nohl.  If  any  defect  existed  in  the 
former  appointment  made  while  in  Elorlda, 
it  was  cured  by  the  latter.  Moreover,  the  ap- 
pointment was  not  a  completed  act  until  filed 
in  the  dty  of  Milwaukee,  as  required  by  sec- 
tion 113.14,  Stats.  Therefore  we  are  con- 
vinced that  the  appointment  made  in  Florida, 
when  filed  as  required  by  the  statute,  was  a 
valid  appointment. 

[7]  n.  It  appears  from  the  record  that  the 
last  appointment  of  the  relator,  made  to  the 
office  of  drcult  court  commissioner,  was  made 
by  Judge  Turner  on  September  18,  1918. 
Judge  Turner  was  then  serving  a  term  of 
office  whidi  expired  on  the  first  Monday  of 
January,  1915.  Section  11SJ^4,  Stats.,  pro- 
vides that  the  court  commissioner  "shall  hold 
office  during  the  term  of  oflSce  of  the  Judge 
who  appointed  him,  and  until  his  successor 
is  appointed  and  qualified,  unless  sooner  re- 
moved by"  the  Judge  who  appointed  him. 
The  term  of  Judge  Turner  expired  on  the 
first  Monday  of  January,  1915.  Section  113.- 
01,  Stats.  So  that,  after  the  expiration  of 
the  term  of  Judge  Turner  which  expired  Jan- 
uary, 1916,  the  relator  was  merely  holding 
over  as  drcult  court  commissioner;  there- 
fore his  term  as  such  hold-over  officer  was 
stlbject  to  be  terminated  at  any  time  at  the 
will  of  defendant  Judge  Turner,  by  the  ap- 
pointment of  a  successor,  and  was  terminat- 
ed when  the  defendant  Nohl. was  appointed 
and  qualified.  Mechem,  Public  Offices  and 
Officers,  8  401. 

The  writ  is  denied,  without  costs. 

0WE5N,  J,  took  no  part 


PUHB  V.  CHICAGO  4  N,  W.  RY.  CO.  et  al. 
(Supreme  Court  of  Wisconsin.  Nov.  6,  1918.) 
1.  Appeal  Aun  Bbbob  «=»979(5)— New  Trial 

— BeVIKW— DlSCBBTION  OF  CotTET. 

Order  granting  a  new  trial  on  ground  of  ex- 
cessive damages  will  not  be  disturbed,  in  the  ab- 
sence of  abuse  of  discretion. 
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5.  APPEAI.  4ND  EBBOB  «=3l33  —  Obdebb  Ap- 

PBAT.AWTg 

Under  St.  1917,  g  3069,  sUting  irliat  orders 
are  appealable,  an  order  for  judgment  for  de- 
fendant is  not  appealable,  and  conceding  that 
snch  order  is  a  judgment,  it  is  not  appealable, 
l>ecau8e  not  final. 

Appeal  from  Circuit  Court,  Manitowoc 
•County ;  Michael  Kirwan,  Judge. 

Action  by  Anna  Puhr,  administratrix  of 
Frank  Bauman,  deceased,  against  the 'Chica- 
go &  Northwestern  Railway  Company  and 
-Ceorge  Lee,  as  administrator  of  the  estate  of 
Frank  Kucera,  deceased.  From  an  order  for 
a  Jud^nent  dismissing  the  action  as  to  the 
Railway  Company,  and  an  order  for  new 
-trial  as  to  the  remaining  defendant,  plaintiff 
appeals.    Appeal  dismissed. 

Hope  Thompson,  of  Chicago,  IlL,  and  Kelley 
&  Wyseman,  of  Manitowoc,  tor-  appellant. 
Edward  M.  Smart,  of  Milwaukee,  for  respond- 
ent Chicago  &  N.  W.  Ry.  Co.  B.  S.  Schmltz 
and  Healy  &  Joyce,  all  of  Manitowoc,  for  re- 
spondent Lee. 

KERWIN,  J.  This  action  was  brought 
to  recover  damages  resulting  from  a  colli- 
sion between  an  automobile  owned  by  Frank 
Kucera,  deceased,  and  the  defendant  Chicago 
-&  Northwestern  Railway  Company,  which  oc- 
curred at  a  crossing  at  Two  Rivers,  in  the 
-county  of  Manitowoc,  Wis.  The  deceased, 
Frank  Kucera,  and  wife,  deceased,  Frank 
Bauman  and  wife,  and  Theresa,  daughter  of 
Frank  Bauman,  were  riding  In  an  automo- 
bile; Banman,  bis  wife,  and  daughter  hav- 
ing been  invited  to  ride  by  Frank  Kucera, 
■deceased.  All  were  killed  in  the  collision,  ex- 
cept Theresa  Bauman,  who  was  severely  in- 
jured. 

The  action  was  brought  by  the  administra- 
trix of  Bauman,  deceased,  against  the  rail- 
way company  and  George  Lee,  administrator 
of  the  estate  of  Frank  Kucera,  deceased,  on 
the  ground  of  negligence  of  botii  the  railway 
company  and  Frank  Kucera.  The  trial  re- 
sulted In  a  special  verdict  finding  that  the 
deceased,  Frank  Kucera,  was  not  guilty  of 
more  than  a  slight  want  of  ordinary  care; 
that  the  speed  of  the  train  was  20  miles  an 
hour,  and  that  in  running  the  train  at  that 
rate  of  speed  the  railway  company  failed  to 
exercise  ordinary  care,  and  that  the  negli- 
gence of  the  railway  company  was  a  proxi- 
mate cause  of  the  injury  and  death  of  Frank 
Bauman;  that  the  railway  company's  serv- 
ants failed  to  use  ordinary  care  to  discover 
in  time  that  the  automobile  was  about  to 
cross  its  track  at  the  crossing  in  question, 
and  that  such  failure  was  a  proximate  cause 
-of  the  injury  and  death  of  said  Bauman; 
that  there  was  no  want  of  ordinary  care  on 
the  part  of  Frank  Bauman,  which  contribut- 
ed to  the  cause  of  his  death ;  that  the  dam- 
ages awarded  were  as  follows:  To  the  daugh- 
ter, Theresa  Banman,  $4,590;   to  bis  daugh- 


ter, Anna  Banman  Puhr,  $1,000;  and  to  taia 
son,  John  Bauman,  $500. 

The  court  below  changed  the  answer  of 
the  Jury  on  the  question  of  slight  want  of 
ordinary  care,  holding  that  the  defendant 
Frank  Kucera  was  guilty  of  more  than  a 
slight  want  of  ordinary  care,  and  ordered 
Judgment  dismissing  the  action  as'  to  the 
railway  company,  and  also  ordered  a  new 
trial  on  the  ground  that  the  damages  award- 
ed were  excessive.  This  appeal  is  from  both 
orders. 

The  appellant  here  seeks  to  review  the  or- 
der granting  a  new  trial,  as  well  as  that  dis- 
missing the  action  as  to  the  railway  compa- 
ny, and  assigns  that  the  court  erred  in  grant- 
ing the  motion  of  the  railway  company  to 
change  the  Jury's  answer  on  the  question  of 
Frank  Kucera's  negligence,  in  ordering  Judg- 
ment in  favor  of  the  railway  company  dis- 
missing tile  complaint,  in  ordering  a  new 
trial  for  defendant  George  Lee,  administra- 
tor, etc.,  and  in  not  granting  a  motion  of 
the  plaintiff  for  Judgment  on  the  special  ver- 
dict 

The  railway  company  contends  among  oth- 
er things,  that  the  order  for  Judgment  in  its 
favor  la  not  appealable.  The  contentkm  on 
the  part  of  the  administrator  George  Lee  is 
diat  the  court  abused  its  discretion  In  grant- 
ing a  new  trial. 

[1]  It  is  weU  settled  In  this  court  that  an 
order  granting  a  new  trial  will  not  be  dis- 
turbed, unless  there  is  an  abuse  of  discretion. 
A  careful  examination  of  the  record  convinc- 
es us  that  there  was  no  abuse  of  discretion 
In  awarding  a  new  trial;  therefore  the  ap- 
peal from  the  order  granting  a  new  trial 
must  be  dismissed.  Plerson  v.  Cltiaeaa'  T. 
&  T.  Co.,  135  Wis.  75,  115  N.  W.  336;  Schlag 
T.  Chicago,  M.  &  9t.  P.  R.  Co.,  162  Wla  165, 
189  N.  W.  766. 

[2]  It  seems  clear  that  the  order  dismiss- 
ing the  action  against  the  railway  company 
is  not  appealable.  Appeals  are  purely  statu- 
tory, and  appeals  from  orders  are  regulated 
by  section  3060,  Stats.  Cook  v.  McComb  et 
al.,  91  Wis.  446,  65  N.  W.  ISL  The  order  Is 
an  order  for  Judgment;  therefore  not  ap- 
pealable. Murray  v.  Scribner,  70  Wis.  228, 
35  N.  W.  311 ;  Joint  School  District  v.  Ke- 
men,  68  Wis.  246,  32  N.  W.  42;  Butterlg  v, 
MlfBIn  Co.,  133  Wis.  348,  113  N.  W.  642 
MUls  V.  Conley,  110  Wis.  525,  86  N.  W.  20.3 
Treat  v.  Hiles,  75  Wis.  265,  44  N.  W.  1088 
Wolfgram  v.  Schoepke,  123  Wis.  19,  100  N. 
W.  1054,  3  Ann.  Cas.  808;  Rlpon  Co.  v.  Haas, 
141  Wis.  65,  123  N.  W.  659. 

Even  If  the  order  for  Judgment  in  favor 
of  the  ratjway  company  could  be  considered 
a  Judgment,  still  It  would  not  be  appealable, 
because  not  a  final  Judgment.  Egaard  et  al. 
V.  Dahlke  et  al.,  100  Wis.  366,  85  N.  W.  360 : 
Bakula  v.  Schwab,  167  Wis.  646,  168  N.  W. 
378. 

It  wonid  be  well.  If  we  had  ttie  power  to 
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do  80,  to  levlew  tbe  order  dlBmlsaing  the  ao- 
tion  as  to  tbe  railway  company ;  bnt  appeals 
b«ing  statutory,  and  this  order  not  being 
Included  under  the  statute  as  an  appealable 
order,  we  cannot  review  it  upon  the  present 
ai^ieal.  Wbethw  such  orders  Elhould  be 
made  a^iealable  is  a  proper  matter  for  the 
consideration  of  the  Legislature,  and  It  may 
be  well  for  the  Ijegislature  to  (^ve  this  sub- 
ject such  consideration  as  to  it  shall  seem 
adTisable. 

The  appeal  from  boOi  orders  is  dismissed, 
with  costs. 


RODER  ▼.  RODBR. 

(Supreme  Court  of  Wisconsin.     Not.  6,  1918. 
On  Motion  for  Rehearing,  Jan.  7,  1919.) 

1.  DiTOBCB  «=»28a— DisPOSiTiow  or  Pbop- 
EWT— RiTDtw— StnmciSNCY  or  Hxoep- 
noR& 

Where  an  excepticm  to  the  TaluatlMi  of  ap- 
peUanf 8  property  in  a  divorce  suit  is  sufficient 
to  raise  the  question,  the  final  dlTiaion  of  the 
property  between  the  parties  ma^  be  reviewed, 
no  ezcepti<Hi  to  the  division  being  necessary; 
it  being  a  conclusion  of  law. 

2.  DlTOBCB    ^s249(l)— DiTISION     ov     Paop- 

EBTT— Misconduct  of  DEraNOANT. 
Misconduct  of  defendant  wife  may  be  con- 
sidered by  the  court  on  division  of  the  property. 

3.  I>ITOBCK    «a»240(l)~-DlVI8IOR  OV  PBOPSB- 

rr— DiscBBnos  ov  Coubt. 
As  to  the  distribution  of  property  in  a  di- 
vorce decree,   each   case  depends  on  its  ovm 
facta,  and  Ihe  amount  to  be  awarded  rests  in 
the  sound  discretion  of  the  court 

Appeal  from  Ctrcnlt  Ootirt,  Monroe  Cotm- 
ty;    E.  O.  Hlgbee,  Judge. 

Action  fbr  divorce  by  William  Roder 
against  Daisy  Roder.  From  the  Judgment 
rendered,  i^alntiff  appeals.  Modified  and 
affirmed. 

Donovan  &  Gldss,  of  Tomah  (Grady  & 
Famsworth,  of  Portage,  of  counsel),  for  ap- 
pellant Naylor  4  McOeul,  of  Tomah,  for 
reqmndent  '* 

KEtRVriJi,  J.  This  Is  an  action  for  divorce 
brought  by  the  plaintiff,  husband,  against  the 
defendant  for  desertion.  The  parties  were 
married  March  9,  1S9S,  and  this  Judgment 
was  rendered  November  14,  1917.  Two  chil- 
dren were  bom  to  plalntifT  and  defendant 
as  the  fruits  of  said  marriage,  a  girl  and 
a  boy,  aged  respectively  18  and  16  years.  The 
real  estate  In  question  was  acquired  by  the 
plaintiff  through  inheritance,  but  the  defend- 
ant continued  to  live  with  the  plaintiff  on 
a  farm,  and  performed  services  as  a  farmer's 
wife  from  the  time  of  marriage  up  to  the 
desertion  alleged  in  the  complaint,  with  the 
exception  of  a  short  time  many  years  prior 
to  the  desertion,  when  defendant  left  the 
plaintiff  and  was  afterwards  induced  to  re- 
turn. 

The  conrt  bdow  found  that  the  net  val- 
uation and  amount  of  the  property  owned 
by  the  plaintiff,  real  and  personal,  after  de- 
ducting debts,  obligations,  and  liabilities  of 


pUdntlff,  was  the  som  of  $14,100,  and  that 
the  plaintiff  was  a  fit  person  to  have  the- 
cnstody  and  control  of  the  minor  children. 

The  Judgment  awarded  to  plaintiff  the.cara 
and  custody  of  the  children,  and  upon  final 
division  of  property  adjudged  that  the  plain- 
tiff pay  to  the  defendant  $4,700,  the  same- 
being  one-third  of  the  net  value  of  plalntUTs 
property,  and  that  such  amount  be  received 
by  the  defendant  in  lieu  of  alimony,  and  as  a 
fall  and  final  division  and  settlonent  of  all 
property,  rights,  claims,  and  demands  be- 
tween plaintiff  and  defendant,  and  also  or- 
dered that  the  plaintiff  pay  to  the  attorneys 
of  defendant  the  sum  of  $50,  attorney  fees, 
and  $10,  disbursements,  in  addition  to  the 
fees  of  the  clerk  of  the  court 

The  plaintiff  appealed  from  the  Judgment 
and  the  only  question  raised  is  whether  the 
Judgment  as  to  division  of  property  should 
be  disturbed. 

[1]  The  respondent  claims  the  exceptions 
are  not  sufficient  to  raise  this  question. 
There  is  an  exception  in  the  record  to  the 
finding  as  to  the  valuation  of  property.  This 
is  sufficient  The  adjudication  as  to  the 
amount  which  plaintiff  should  receive  on 
final  division  Is  a  conclusion  of  law,  and  n» 
exception  thereto  was  necessary. 

[2]  The  defendant  put  in  an  answer  In  the 
case,  but  offered  no  testimony.  The  proof 
offered  on  the  part  of  the  plaintiff  showed 
willful  desertion,  also  varions  acts  of  mis- 
conduct on  the  part  of  the  defendant  It  is 
unnecessary  to  recite  here  the  acts  of  mis- 
conduct complained  of.  They  were,  to  say 
the  least,  very  Improper  on  the  part  of  a 
married  woman,  and  are  to  be  considered  by 
the  court  on  division  of  property.  Helden- 
V.  Helden,  7  Wis.  296;  Weber  v.  Weber,  15» 
Wis.  132,  140  N.  W.  lOlK,  45  li.  B.  A.  (N.  S.> 
876,  Ann.  Cas.  1914D,  898;  Vamey  v.  Var- 
ney,  58  Wis.  19,  16  N.  W.  36;  Lindeumann 
V.  I4ndenmann,  118  Wis.  176,  17*,  96  N.  W. 
08. 

[3]  The  amount  awarded  to  the  defendant 
upon  division  was  one-third  of  the  plaintiff's 
property.  Counsel  for  respondent  contends 
that  under  the  decisions  of  this  court  the  al- 
lowance made  to  the  defendant  should  not 
be  disbursed.  It  is  true  this  court  has  held 
that  from  one-half  to  one-third  is  a  proper 
allowance.  Hiecke  v.  HIecke,  IGS  Wis.  171, 
157  N.  W.  747,  Ann.  Cas.  191SB,  497.  The 
rule,  however,  is  not  inflexible.  Each  case 
must  depend  upon  its  own  particular  facts, 
and  the  amount  awarded  rests  in  the  sound 
discretion  of  the  court,  in  view  of  all  the 
facts,  and  drcumstauces  in  the  case.  Gan- 
ger V.  Ganger,  157  Wis.  630,  147  N.  W.  1075 ; 
Lindeamann  v.  Llndenmann,  118  Wis.  175, 
95  N.  Wt  96. 

In  this  case  the  court  is  of  opinion  that 
the  amount  awarded  to  the  defendant  was 
too  large,  and  that  it  should  be  reduced  to 
$2,000. 
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Ite  Judgment  of  the  court  below  Is  mod- 
ified, by  changing  the  Judgment  where  It  pro- 
vides for  payment  of  $4,700  by  plaintiff  to 
defendant  on  division  of  property  to  $2,000, 
and,  as  so  modified,  the  Judgment  Is  aflarmed 
as  of  the  date  thereof.  No  costs  are  allowed 
on  this  appeal,  except  that  respondent  pay 
the  clerk's  fees. 

On  Motion  for  Rehearing. 
PBR  CURIAM.    Motion  for  rehearing  de- 
nied, with  $25  costs. 


HURUBUT  V.  UNION  TELEPHONE  CO.  OP 
PRAIRIE  DU  CHIEN. 

(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1.  tetegraphs  ai»d  telephones  «=»15(3)— 
Tbespass  on  Land. 

A  license  given  telephone  company  to  main- 
tain a  telephone  system  upon  city  streets  gives 
the  company  no  right  to  enter  upon  ladd  with- 
in the  street  and  commit  acts  injurious  thereto 
without  owner's  consent. 

2.  Eminent  Domain  4ss>119(7)  —  Pttbuo 
Easement  and  Hiobwat  — Maintsnancs 
OF  Telephone  Line. 

The  maintenance  of  a  telephone  line  is  an 
additional  servitude  to  the  public  easement  in 
a  highway. 

3.  Telegraphs  and  Telephonib  «s>20(9— 
Trimming  op  Trees  Without  Owner's 
Consent— LtABiLrrT  op  Company. 

Telephone  company,  having  license  to  main- 
tain telephone  system  on  the  streets  of  a  city, 
who  trimmed  the  trees  on  a  parkway  between 
the  sidewalk  and  street  without  owner's  consent, 
is  liable  to  owner,  under  St.  1917,  f  1778,  subd. 
6,  in  a  sum  equal  to  three  times  the  actual 
damages  sustained. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty;  George  Clementson,  Judge. 

Action  by  Ira  D.  Hurlbut  against  the  Un- 
ion Telephone  Company  of  Prairie  du  Chlen. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed,  and  canse  remanded,  with 
directions  to  enter  Judgment  for  plaintiff. 

Action  to  recover  damages  for  injuries  to 
plaintiff's  Shade  trees,  growing  In  a  parkway 
between  the  sidewalk  and  the  curb  of  the 
street  In  front  of  plaintiff's  premises  In 
Prairie  du  Chlen,  occasioned  by  their  being 
trimmed  by  the  defendant  so  as  not  to  inter- 
fere with  its  wires.  It  appears  that  defend- 
ant had  a  license  from  the  city  of  Prairie  du 
Chlen  to  build  and  maintain  Its  telephone 
lines  In  the  streets  of  the  city,  but  It  does 
not  appear  that  any  condemnation  of  plaln- 
tlfTs  land  was  ever  had.  Defendant  Justified 
under  Its  statutory  and  city  license  only. 
It  claimed  no  right  by  reason  of  condemna- 
tion, purchase,  or  permission  from  plaintiff 
to  subject  his  premises  to  the  additional  bur^ 
den  of  Its  telephone  line.  The  Jury  found 
(1)  the  telephone  line  was  not  established  at 
the  place  In  question  under  license  from  the 
city  at  the  time  the  trees  were  planted ;  (2) 
the  trees  grew  to  a  height  to  Interfere  with 
the  telephone  wires  and  telephone  service ;  (3) 
It  was  necessary,  In  order  that  the  telephone 
might  efilciently  work,  that  tl^e  trees  should  J 


he  trimmed;  <4)  the  trimming  was  no  more 
than  necessary  to  keep  the  wires  in  working 
order;  and  (S)  It  caused  plaintiff  damages  ia 
the  sum  of  $35.  Plaintiff  moved  for  Judg- 
ment in  the  sum  of  $105,  treble  damages  un- 
der the  statute.  The  defendant,  among  other 
motions,  moved  for  Judgment  upon  the  special 
verdict  in  Its  favor,  which  motion  was  grant- 
ed. From  a  Judgment  entered  accordingly, 
dismissing  the  action,  plaintiff  appealed. 

Alexander  Atbey,  of  Prairie  da  Chlen,  for 
appellant  Munson  &  Curran,  of  Prairie  da 
Chlen,  for  respondent. 

YTfiSn,  3.  (after  stating  the  facts  as 
above).  [1.2  J  It  does  not  appear  from  the 
record  upon  what. ground  the  trial  court  de- 
nied plaintiff  relief,  but  presumably  It  was 
upon  the  ground  that  the  defendant's  license 
from  the  city  authorized  It  to  trim  the  trees 
sufficiently  to  enable  It  to  give  efficient  serv- 
ice. If  that  was  the  basis  of  the  court's  rul- 
ing, it  erred,  because  a  license  from  a  city 
to  maintain  a  telephone  system  upon  its 
streets  gives  the  holder  thereof  no  right  to 
enter  upon  land  within  the  street  and  com- 
mit acts  Injnrions  thereto  without  the  oon- 
aeaat  ot  the  owner  of  such  land.  The  mainte- 
nance of  a  telephone  line  is  an  additional 
servitude  to  the  public  easement  In  a  high- 
way. Krueger  ▼.  Wis.  Tel.  Co.,  106  Wis.  06, 
81  N.  W.  1041,  60UR.A.296,24UR.  A. 
721.  note,  and  cases  dted.  And  dtlea  cannot 
empower  either  persons  or  corporations  to 
take  private  property  or  Increase  a  servitude 
without  due  compensation.  Courts  generally 
sustain  the  doctrine  that  the  owner  of  land  in 
a  street,  or  of  land  abutting  the  street,  is  en- 
titled to  compensation  for  Injuries  to  bis 
shade  trees  in  the  street,  occasioned  hy  their 
being  trimmed  wltl\out  his  consent  hy  a  tele- 
phone company.  Norman  Milling  &  Grain 
Co.  V.  B.  A.  Bethnrem,  41  Okl.  735,  139  Pac. 
830,  51  L.  R.  A.  (N.  S.)  1082,  and  note;  Sla- 
baugh  V.  Omaha  E.  L.  &  P.  Co.,  87  Neb.  805, 
128  N.  W.  605,  30  L.  R.  A.  (N.  S.)  1084 ;  Cart- 
Wright  V.  Liberty  TeL  Co.,  205  Ma  126,  103 
S.  W.  982,  12  L.  R.  A.  (N.  S.)  1125.  12  Ann. 
Cas.  249;  Brown  v.  AshevIUe  E.  Co.,  138  N. 
C.  634.  61  S.  E.  62,  69  L.  R.  A.  631,  and  note, 
107  Am.  St  Rep.  554;  St  Paul  Realty  Co. 
v.  Trt-State  TeL  Co.,  122  Minn.  424,  142  N. 
W.  807. 

[3]  This  court  is  in  accord  with  the  doc- 
trine announced  In  the  cases  above  cited. 
For  authorities  holding  the  contrary  view, 
see  notes  to  L.-  R.  A.  cases  above  referred  to. 
But  we  need  not  place  our  decision  on  the 
common-law  liability  of  telephone  companies 
to  respond  in  damages  for  injuries  to  shade 
trees  occasioned  by  unpermitted  trimming. 
Our  Legislature  has  expressly  given  the  rem- 
edy and  fixed  the  amount  ot  damages  recov- 
erable.   Section  1778,  subd.  6,  reads: 

"Nothing  contained  in  this  section  shall  au- 
thorize or  empower  such  •  •  •  telephone 
*  *  *  company  or  corporation  to  in  any  man- 
ner destroy,  trim  or  otherwise  injure  any  shade 
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or  ornamental  treea  alone  any  each  lines  or' 
sj-stema  •  •  •  except  by  the  consent  of  the 
owner,  and  any  pemon  or  corporation  violating 
anv  of  the  provialoaa  of  this  section  shall  be 
liable  to  the  person  aggrieved  in  three  times  the 
ictnal  damages  sostabied  besides  costs." 

Under  the  provision  of  this  section  It  be- 
came the  dnty  of  the  trial  court  to  grant 
plalntlfTa  motion  for  Judgment  for  treble 
damages.  Whether  a  telephone  company 
must  respond  In  damages  for  unpennltted 
trimming  of  shade  trees  in  a  case  where  con- 
demnation proceedings  have  beai  had  we  do 
not  decide. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  for  plain- 
tilt  for  $105  and  costs. 


JDUL  T.  SCHOOL  DIST?.  OP  CITY  OF  MAN- 
ITOWOC. 

(SDpreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1  Schools  and  School  Dibtwctb  «=589  — 
ToBTS— PxTBLio  ScHooi.  BuiLDisa— "Main- 

TAIH." 

The  placing  of  a  pail  containing  hot  water, 
caustic  add,  and  chemical  in  the  passageway  of 
a  school  bailding  for  purpose  of  scrubbing  the 
Boor  is  not  an  act  done  to  "maintain"  the  build- 
ing, within  Laws  1913,  c.  588,  amending  St 
1911,  S$  2394^^8,  2394-49,  imposing  obligation 
on  owner  of  public  building  to  "construct,  re- 
pair, or  maintain"  building  in  safe  manner. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  Main- 
tain.] 

2.  Schools  and  School  Districts  4=>89  — 
Torts— Public  School  Building. 
Public  school  district  of  a  dty  furnishing 
free  education  under  Const,  art  10,  {  8,  is  not 
liable  for  injarife  received  by  a  popil,  who  fell 
into  a  paU  containing  hot  water,  caustic  acid, 
and  chemical  compounds  placed  in  the  passage- 
way of  the  school  building  for  purpose  of  scrub- 
bing floor ;  the  pail  having  been  so  placed  in  the 
diadiarge  of  its  governmental  duty. 

Appeal  from  Circuit  Court,  Manitowoc 
County ;  Michael  KIrwan,  Judge. 

Action  by  Dolores  Juul,  an  Infant,  etc., 
against  the  School  District  of  the  City  of 
Manitowoc.  Judgment  of  dismissal,  and 
plalntur  appeals.    Affirmed. 

Hougen  &  Brady,  of  Manitowoc  (P.  H. 
Martin,  of  Green  Bay,  of  counsel),  for  ap- 
peUant  E.  L.  KeUey,  City  Atty.,  of  Manito- 
woc, for  respondent. 

BSCHWBILER,  J.  By  the  complaint  here- 
in it  is  alleged  that  the  Infant  plaintiff,  12 
years  of  age,  was  injured  by  falling  into  a 
iwll  eoDtalning  hot  water,  caustic  add,  and 
diemical  compounds,  in  the  passageway  of 
one  of  the  school  buildings  of  the  defendant, 
wbere  plaintiff  was  attending  as  a  pnpil; 
that  the  pall,  with  its  contents,  had  been  so 
placed  for  the  purpose  of  being  used  to  scrub 
and  dean  the  floor  of  one  of  the  schoolrooms, 
in  accordance  with  a  cnstom,  maintained  for 
Mme  time  jiilor  thereto,  of  at  least  once  a 
week  so  placing  such  palls  with  similar  con- 


tents In  the  paasagiewa^s  of  the  school  bnlld- 
ing,  and  befor«  the  pupils  had  left  the  build- 
ing ;  that  at  the  time  of  the  Injury  plaintiff 
was  passing  from  one  schoolroom  to  another 
in  the  building,  pursuant  to  directions  given 
to  her  by  her  teacher. 

It  is  a  well-establi^ed  principle  in  this 
state  that  a  municipality,  while  performing 
the  duty  imposed  upon  it  under  the  require- 
ments of  section  3  of  article  10  of  our  Con- 
stitution, which  provides  for  the  establish- 
ment of  district  schools,  which  shall  be  free 
and  wUhont  charge  for  tuition  to  all  chil- 
dren .between  the  agee  of  4  and  20  years, 
shall  not  be  liable  for  Injuries  to  children 
attending  such  school  occurring  by  reason  of 
the  negligence  of  servants  necessarily  em- 
ployed by  such  municipality  or  school  district 
In  carrying  ont  what  have  been  designated 
as  the  governmental  duties  so  imposed  by 
law  upon  it.  Bernstein  v.  Milwaukee,  158 
Wis.  576,  149  N.  W.  382,  L.  R.  A.  1915C,  435; 
Folk  V.  City  of  Milwaukee,  108  Wis.  359,  84 
N.  W.  420.  The  same  principle  is  very 
generaUy  recognized.  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332;  35  Cyc.  971;  19 
B.  O.  L.  1124  Until  changed  by  the  Legisla- 
ture, we  feel  bound  to  follow  It. 

Appellant  cites  RedSeld  y.  Sdiool  District 
No.  3,  48  Wash.  85,  92  Pac.  770,  which  sus- 
tained a  liability  against  a  school  district 
where  a  pupil  was  Injured  by  being  scalded 
by  a  pall  of  hot  water;  but  there  the  court 
placed  the  liability  upon  a  sta4:ute  of  that 
state  permitting  an  action  against  a  sCbooI 
district  or  other  public  corporation  for  an 
Injury  to  the  rights  of  a  plaintiff  arising  from 
some  act  or  omission  of  such  public  corpora- 
tion, and  expressly  held  that  such  statute 
was  evidently  intended  to  do  away  with  the 
general  and  common-law  doctrine  of  nonlla- 
Idllty  for  that  which  occurs  in  the  perform- 
ance of  governmental  duties. 

It  la  urged  that  by  chapter  588  of  the 
Lawa  of  1913,  amending  sections  2394 — 48 
and  2394 — 49,  Wis.  Stats.,  there  is  in  effect 
a  legislative  declaration  doing  away  with 
this  doctrine  of  such  nonliability.  Before  the 
enactment  of  that  chapter  these  two  statutes 
were  then,  as  they  are  now,  found  in  chapter 
110a,  Wis.  Stats,  relating  to  "Workmen's 
Comp^isatlon  and  the  Industrial  Commis- 
sion." As  they  stood  before  1913,  they  in 
effect  provided  that  every  employer  diould 
furnish  a  safe  place  of  employment  for  his 
employes.  This  diapter  588  added  an  addi- 
tional provision,  in  substance  placing  an  obli- 
gation upon  every  owner  of  a  public  building, 
as  well  as  on  every  employer,  that  each  shall 
construct,  repair,  or  maintain  such  public 
building  or  place  of  employment  as  to  render 
each  of  the  same  safe.  Prom  such  legislative 
chang;e  it  is  claimed  that  it  was  Intended  to 
now  make  it  a  statutory  duty  of  a  school  dis- 
trict, such  as  the  defendant  in  this  case,  to 
construct  and  repair,  and  particularly,  as  ap- 
plied  to   this  case,  to  maintain   its  school 
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baildlng  to  as  to  render  the  same  safe,  and 
that  upon  a  violation  of  audi  a  statutory 
duty,  and  consequent  injury  to  a  pupil,  an 
implied  liability  arises  against  such-  school 
district 

[1]  Unless,  however,  the  act  complained  ot 
here,  such  as  the  negligent  placing  within  the 
school  building  of  a  pail  with  dangerous  con- 
tents to  be  used  in  cleaning  the  floors  can  be 
reasonably  construed  to  be  within  the  mean- 
ing of  the  word  "maintain"  as  found  in  said 
chapter,  it  is  unnecessary  to  consider  appel- 
lant's contentions  any  further.  We  are  sat- 
isfied from  a  consideration  of  this  statute, 
its  evident  purpose,  place,  and  history,  that 
this  word  "maintain"  particolariy  when  found 
used  with  the  words  "construct  or  repair," 
must  be  held  to  relate  to  some  act  more  close- 
ly related  to  the  structure  Itself  of  a  build- 
ing than  sudi  an  operation  as  Is  here  Involv- 
ed of  keeping  the  floors  of  a  building  clean. 

The  conclusion  thus  arrived  at  makes  it 
unnecessary  to  determine  any  other  question 
with  reference  to  the  suggested  applicability 
of  such  amended  statutes  to  a  school  building 
or  school  district. 

[2]  It  follows,  therefore,  that  the  complaint 
upon  its  face  shows  that  the  act  complained 
of  was  one  done  by  the  defendant  school  dis- 
trict in  the  performance  of  that  which  must 
sUll  be  recognized  as  one  of  its  governmental 
duties  towards  the  pupils,  and  of  such  a 
nature  that  for  a  consequent  injury  to  a 
pupil  there  is  no  recognized  liability  against 
defendant,  either  at  common  law  or  by  stat- 
ute. 

The  Judgment  of  the  circuit  court  is  af- 
flrmed. 


STATE  ex  rd.  HAVEN,  Atty.  Gen.,  r.  SATLB 
et  al. 

(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

1.  Elections  €=>25&— Canvassing  Boasd. 

Under  Madison  City  Charter,  providing  that 
the  mayor  and  holdover  aldermen  ahaVi  consti- 
tute the  canvassing  board  for  elections,  the 
mayor  and  h(ddover  aldermen  in  taking  posses- 
sion of  the  office  and  aasnming  in  good  faith  to 
exercise  its  functiims  constitttted  a  de  facto  can- 
vassing board. 

2.  Elections  «=>2S8  —  Oanvassino  Boabd— 
Special  Gitt  Chabteb. 

'Madison  City  Charter,  providing  that  the 
mayor  and  holdover  aldermen  shall  constitute  a 
canvassing  board  for  special  elections  to  fill 
vacancies,  or  for  any  other  purpose,  is  not  af- 
fected l)y  St.  1917,  i  10.42,  giving  the  common 
council  power  to  canvass  returns  "except  as  oth- 
erwise provided  by  law,"  in  view  of  St.  1917,  | 
1565a,  governing  license  referendum  elections, 
and  providing  for  canvassing  of  returns  as  in 
case  of  other  city  elections. 

3.  Attobney  Genebal  «=>7  —  Sdit  by— In- 

aUNCTION. 

St.  1917,  f  3236,  authorizing  the  Attorney 
General  to  bring  action  in  the  name  of  the  state 
to  restrain  a  corporation  from  exercising  any 
franchise  or  privilege  not  authorized  by  its 
charter,  does  not  authorize  the  Attorney  General 
to  bring  action  to  enjoin  a  mayor  and  common 
council  from  recounting  votes  at  referendum 
election  on  the  question  of  license. 


4.  Attobnet  Gbnerai.  ^»7— Bxooukt— Ix- 

JTTNCnON. 

The  Attorney  Genraal  bas  avth<»ity  to  bring 
snit  in  the  name  of  the  state  to  enjoin  recount 
of  votes  at  i«ferendum  election  only  on  the 
request  of  the  Governor  or  one  branch  of  the 
Legislature,  in  view  of  St.  1917,  {  14.53. 

Appeal  from  Circuit  Court,  Dane  County ; 
B.  Ray  Stevens,  Judge. 

Suit  by  the  State  of  Wisconsin,  on  relation 
of  Spencer  Haven,  Attorney  General,  against 
George  O.  Sayle  and  others.  A  preliminary 
injunctional  order  was  dissolved,  and  plaiu- 
tlfr  appeals.    Modified  and  afllrmed. 

This  is  an  action  in  equity  brought  on  be- 
half of  the  state,  on  relation  of  the  Attor- 
ney General,  against  the  mayor  and  common 
council  of  the  city  of  Madison,  to  perpetually 
enjoin  them  from  recounting  the  votes  cast 
at  a  referendum  electicm  on  the  question  of 
license  held  April  2,  1918.  A  preliminary 
Injunctional  order  ser>'ed  with  the  complaint 
was  dissolved  upon  motion  based  upon  afli- 
davits,  and  the  plaintiCf  appeals. 

The  material  facts  appearing  by  the  com- 
plaint and  affidavits  were,  in  substance, 
these:  The  mayor  and  holdover  aldermen  of 
the  city,  claiming  to  be  the  legal  board  of 
canvassers,  met  April  6,  1918,  canvassed  the 
vote,  and  declared  the  result  to  be  that  3,9<J5 
votes  were  cast  for  license  and  4,024  against ; 
subsequently,  petitions  were  filed  in  the 
manner  required  by  section  6.66,  Wis.  Stats. 
1917,  asking  for  a  recount  of  the  ballots  in 
certain  precincts;  in  another  action  brought 
prior  to  the  present  action  it  was  held  by 
the  circuit  court  of  Dane  county  that  un- 
der section  10.42,  Wis.  Stats.,  the  common 
council  constituted  the  leiral  canvassing 
board  in  the  case  of  a  referendum  election, 
and  in  accordance  with  that  decision  tlie 
council  was  about  to  enter  upon  the  recount, 
when  tills  action  was  commenced  and  a 
tonporary  injunctional  order  obtained. 

The  plaintiff  claims  that  there  has  been 
no  canvass  of  the  vote  cast  at  the  election, 
because  the  common  council  was  the  legal 
canvassing  board,  and  not  the  mayor  and 
holdover  aldermen;  and  that  there  can  be 
no  recount  until  there  has  been  an  original 
canvass  made. 

The  special  charter  of  the  city  of  Madison 
(chapter  36,  Laws  of  1882)  provides  that  the 
mayor  and  holdover  aldermen  shall  consti- 
tute the  canvassing  board  for  the  regular 
municipal  election,  and  that  "^>ecial  elec- 
tions to  fill  vacancies  or  for  any  other  pur- 
pose shall  be  held  and  conducted  by  inspec- 
tors of  election  as  provided  by  this  act  and 
returns  thereof  shall  be  made  In  the  .(lame 
time,  manner  and  form  as  of  annual  elec- 
tions." Section  1565a,  Statutes  of  Wisconsin, 
provides,  and  has  provided  since  1898,  that 
the  returns  of  license  referendum  elections 
shall  be  canvassed  in  the  manner  in  which 
other  elections  in  such  city,  town,  or  village 
are  canvassed. 
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SecUon  10.42,  Wis.  Stats.,  provides  that — 
'•Except  as  otherwise  provided  by  law  the 
-common  coancil  of  every  citT  shall  caitvass  the 
returns  and  declare  the  reanlt  of  every  annual, 
special  or  referendum  election  held  in  and  for 
such  dty." 

The  question  on  the  merits  which  was 
chiefly  debated  In  the  case  was  whether  this 
latter  provision  of  the  general  election  law 
-controlled,  or  'whether  the  provisions  of  the 
-charter  wer«  still  in  force. 

Tka  drcnit  court  held  that  the  mayor  and 
holdover  aldermen  constituted  at  least  a  de 
facto  canvassing  board  whose  acts  had  legal 
eifect,  and  that  the  proper  canvassing  board 
In  case  of  a  referendum  election  was  the  com- 
mon council,  and  dissolved  the  temporary  In- 
Jonctlonal  order. 

From  the  order  of  dissolution,  the  plaintiff 
appeals. 

Spencer  Haven,  Atty.  Gen.,  and  J.  J.  Mc- 
Donald, of  Madison  (Gilbert  &  Ela,  of  Mad- 
ison, of  counsel),  for  appellant.  Kalph  W. 
Jackman  and  O.  F.  Lamb,  both  of  Madison, 
for  respondent  Peltier.  William  Hyan,  City 
.Vtty.,  of  Madison,  for  defendants  except 
Peltier. 

WI>'SriOW,  0.  J.  (after  stating  the  facts 
as  above).  [1]  We  have  no  doubt  that  the 
trial  court  was  right  in  holding  that  the 
mayor  and  holdover  aldermen  constituted  a 
de  facto  canvassing  board.  They  were  in 
undisturbed  possession  of  the  office  assuming 
in  good  faith  to  exercise,  and  in  fact  exercis- 
ing, all  its  functions,  and  no  one  even  ques- 
tioned their  title  Hence  their  canvass  was 
valid,  and  a  recount  may  properly  be  had. 
State  V.  Noyes,  87  Wis.  340,  58  N.  W.  386, 
27  L.  B.  A.  776,  41  Am.  St.  Rep.  45 ;  In  re 
Woolcott,  163  WK  34,  157  N.  W.  553. 

[2]  We  are  further  of  opinion  that  the 
provisions  of  the  charter  are  not  affected  by 
the  provisions  of  section  10.42,  Wis.  Stats., 
and  hence  that  the  de  facto  board  was  the 
de  Jure  board  as  well.  Section  10.42  first  ap- 
peared in  its  present  stiape  in  chapter  385, 
Laws  of  1915,  which  was  purely  a  revision 
law  having  for  Us  object  not  a  change  in 
the  law  in  any  respect,  but  simply  to  revise 
all  the  general  laws  of  the  state  relating  to 
local  elections  and  embody  them  in  a  single 
new  chapter. 

Prior  to  this  act,  the  section  in  question 
had  been  section  925—208  of  the  Statutes 
first  appearing  as  section  2CS  of  chapter  326, 
Laws  of  1880  (the  general  city  charter  law). 
It  declared  simply  that  the  council  of  each 
city  should  meet  at  a  certain  time  and  can- 
vass and  declare  the  result  of  the  annual 
municipal  election.  It  did  not  apply  to  cities 
acting  under  special  charters,  but  only  to 
those  organized  under  the  general  law. 

When  in  the  course  of  the  topical  revision 
of  the  statutes  now  in  progress.  It  was  de- 
cided to  group  all  the  statutes  relating  to 
elections  In  chapter  10  this  section  and  oth- 
ers relating  to  municipal  elections  were  ooh 


lected  together  by  chapter  385  before  men- 
tioned, and  the  words  "except  as  otherwise 
provided  by  law"  were  prefixed  to  the  sec- 
tion, in  order  to  make  it  clear  that  it  ap- 
plied, as  before,  to  cities  acting  under  the 
general  charter  only.  Hence  the  mayor  and 
holdover  aldermen  constitute  the  proper  can- 
vassing board  of  the  <Aty  of  Madison;  and 
this,  not  only  for  the  regular  mnqldpal  elec- 
tion, but  also  for  a  referendum  election  such 
as  the  present,  because  the  charter  provides 
for  the  holding  of  special  elections  and  the 
making  of  returns  In  the  same  manner  as 
annual  dty  elections,  and,  furthermore,  sec- 
tion 1565a,  Statutes  of  Wisconsin,  governing 
license  referendum  elections,  specifically  pro- 
vides for  the  convasslng  of  returns  as  in  case 
of  other  city  elections. 

[3]  The  respondents  challenge  the  right  of 
the  Attorney  General  to  bring  this  action 
without  authority  from  the  Governor.  Strict- 
ly speaking,  probably  this  question  should 
be  raised  by  demurrer;  but,  inasmuch  as  it 
has  been  fully  briefed  and  argued  without 
objection.  It  seems  proper  to  consider  It  now. 

As  pointed  out  In  State  v.  M.  B.  R.  A;  L. 
Co.,  136  Wis.  179,  116  N.  W.  900,  18  L.  R.  A. 
(N.  S.)  672,  the  powers  of  the  Attorney  Gen- 
eral are  limited  by  statute,  aijd  he  must  find 
authority  In  the  statute  when  he  sues  in  the 
circuit  court  In  the  name  ct  the  state  or  in 
his  official  capacity. 

The  appellants  rely  on  section  3236  of  the 
Wisconsin  Statutes,  which  authorizes  the 
Attorney  General  to  bring  action  in  the  name 
of  the  state  to  restrain  a  corporation  from 
exercising  any  franchise,  liberty,  or  privilege 
not  authorized  by  its  charter,  or  to  restrain 
individuals  from  exercising  corporate  rights, 
privileges,  or  franchises  not  granted  to  them 
by  law. 

We  cannot  regard  this  section  as  ax>pll- 
cable.  Its  puri>ose  Is  to  prevent  usurpation, 
i.  e.  the  exercise  of  corporate  powers  which 
have  never  been  granted.  Here  the  power 
to  make  the  canvass  has  been  granted,  and 
the  only  question  is:  Which  city  officials 
are  empowered  to  exerdse  them? 

Were  the  case  within  the  original  Jurisdic- 
tion of  the  Supreme  Court,  1.  e.  were  state 
officers  charged  with  violation  of  law,  and 
were  the  Attorney  General  filing  an  Informa- 
tion In  equity  In  this  court  to  restrain  such 
act,  the  suit  might  be  entertained  simply  by 
obtaining  leave  of  court;  but  this  results 
from  the  grant  of  prerogative  Jurisdiction  to 
this  court  by  the  Oonstitution  as  explained 
in  the  case  Atty.  General  v.  R.  R.  Cos.,  35 
Wis.  425.  Se^  also.  Income  Tax  Cases,  148 
Wis.  456,  134  N.  W.  673,  135  N.  W.  164. 

While  the  action  is  publicl  Juris,  it  is  pure- 
ly of  local  concern,  and  the  remedy  In  the 
lower  courts  is  ample;  hence  It  is  not  within 
the  original  Jurisdiction  of  court  as  that  ju- 
risdiction has  been  defined. 

[4]  Turning  to  the  general  duties  of  the 
Attorney  General  as  to  actions  in  the  lower 
courts,  we  find  that,  "when  requested  by  the 


Digitized  by 


Google 


312 


169  NORTHWESTERN  RBPORlliR 


(Wi& 


Governor  or  either  brandi  of  tbe  Legis- 
lature," he  is  to  appear  for  the  state  and 
prosecute  or  defend  actions  in  those  courts 
in  which  the  state  is  interested.  Section 
14.53,    Wis.   Stats.   1917. 

No  such  request  appears  in  the  present 
case,  nor  are  we  referred  to  any  other  sec- 
tion giving  him  authority  on  his  own  motion 
to  commence  such  an  action  as  the  present 
on  behalf  of  the  state  in  the  circuit  court 

Our  conclusion  \a  tliat  such  an  action  as 
the  present,  if  brought  by  the  Attorney  Gen- 
eral in  the  circuit  court,  must  be  brought 
on  request  of  the  Governor  or  one  branch  of 
the  Legislature. 

Other  points  are  made  by  the  appellants, 
but  are  not  deemed  well  taken,  and  are  over- 
ruled without  dlscusslpn. 

It  follows  that  the  injunctlonal  order  was 
rightly  dissolved  as  to  the  mayor  and  hold- 
over aldermen;  but  as  to  the  newly  elected 
aldermen  it  should  have  been  retained  in 
force,  and  the  order  appealed  from  must  be 
modified  accordingly. 

Order  modified  as  Indicated  in  the  opinion, 
and,  as  so  modified,  affirmed  without  costa 


FRONTIER  MINING  00.  et  aL  t.  INDUS- 
TRLA.L  COMMISSION  OP  WIS- 
CONSIN et  aL 

(Supreme  Court  of  Wisconsin.    Nov.  6,  1918.) 

Master  and  Sebvant  «=9418(3%)  —  Wobk- 

MEN'S    OOUPKNSATION    ACT— APPEAL    FBOlt 

Judgment  Confibmino  Aw abd  —  Notice — 

Statutes— "Advebse  Pabties." 
In  action  to  set  aside  award  of  Industrial 
Commission,  appeal  of  employer  and  insurer 
from  judgment  confirming  award  must  be  dia- 
missed,  where  notice  oi  a^ipeal  was  served  on 
Attorney  General,  appearing  tor  commission 
under  St.  1917,  {  2394—22,  and  clerk  of  court, 
but  not  on  claimants,  who  are  "adverse  par- 
ties," on  whom  sections  3042,  3049,  made  ap- 
plicable by  section  2394 — 21,  require  service. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Plirases,  First  and  Second  Series,  Adverse 
Party.] 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Kay  Stevens,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  (St.  1917,  S§  2394—1  to  2394—95) 
by  William  Hynes  and  Julia  Hynes  for  com- 
pensation on  account  of  the  death  of  their 
minor  son,  opposed  by  the  Frontia:  Mining 
Company,  the  employer,  and  the  insurer. 
Compensation  was  awarded  by  the  Industrial 
Commission,  and  the  employer  and  Insurer 
brought  action  against  the  commission  and 
claimants  to  set  aside  the  award,  resulting  in 
judgment  confirming  the  award,  and  the  em- 
ployer and  insurer  appeal.  On  motion  to 
dismiss  the  appeal.    Appeal  dismissed. 

The  respondents  Hynes  and  wife  filed  a 
claim  with  the  Industrial  Commission  for 
compensation  on  account  of  the  death  of  their 
minor  son,  alleged  to  have  been  accidentally 
killed  while  in  the  employ  of  the  appellant 


mining  company.  The  commission  made  an 
award  In  their  favor,  whereupon  the  mining 
company  and  the  insurance  cmupany  which 
had  insured  the  risk  brought  this  action  to 
set  aside  the  award.  The  claimants  did  not 
appear  in  the  circuit  court,  but  the  Attorney 
General  appeared  for  the  commiaston,  and 
after  a  trial  was  had -the  award  of  the  com- 
mission was  confirmed,  and  the  mining  com- 
pany and  insurance  company  gave  notice  of 
appeal  to  this  court.  The  notice  was  direct- 
ed to  the  Attorney  General  and  his  assiittant, 
Mr.  Messerschmldt,  who  appeared  for  the 
commission  in  the  trial  court;  also  to  the 
derk  of  the  trial  court  It  was  served  on 
the  Attorney  General  and  clerk,  but  not  on 
the  claimants,  Hynes  and  wife.  The  resiwnd- 
ents  now  move  to  dismiss  the  appeal,  because 
the  notice  was  never  served  on  the  claimants 
and  the  time  for  appealing  has  expired. 

Roehr  Sc  Steinmetz,  of  Milwaukee,  for  ap- 
pellants. Spencer  Haven,  Atty.  Oen.,  and  J. 
B.  Messersdimldt,  Asst  Atty.  Qea.,  for  re- 
spondents. 

WINSLOW,  0.  J.  (after  stating  the  facts 
as  above).  The  statute  provides  that  in  such 
cases  as  the  present  It  shall  be  the  duty  of 
the  Attorney  General  to  appear  on  behalf  of 
the  Industrial  (3ommlsslon,  both  in  the  cir- 
cuit court  and  on  appeal  in  this  court.  Sec- 
tion 2394—22,  Stats.  Wis.  1917.  It  Is  further 
provided  that  any  party  aggrieved  by  the 
judgment  of  the  circuit  court  In  such  an  ac- 
tion as  the  present  may  appeal  ^herefrom 
within  the  time  and  in  the  manner  provided 
for  appeals  from  orders  of  the  circuit  court. 
Section  2394—21,  Stats.  Wis.  1917.  Appeals 
from  orders  are  taken  by  serving  notice  of  ap- 
peal on  the  "adverse  party"  and  on  the  clerk 
of  the  trial  court  within  SO  days  from  the 
date  of  service  of  a  copy  of  the  order,  with 
notice  of  the  entry  thereof.  Sections  ^042 
and  3049,  Stats.  Wis.  1917.  In  the  present 
case  the  notice  of  appeal  was  not  served  on 
the  claimants,  and  the  time  limited  for  serv- 
ice thereof  has  expired. 

It  seems  dear  that,  the  motion  must  be 
granted.  The  claimants,  in  whose  favor  the 
judgment  below  was  rendered,  are  mani- 
festly the  "adverse  parties"  upon  whom  the 
statute  requires  service  of  the  notice  of  ap- 
peal. They  own  the  Judgment  of  which  the 
appellants  complain,  and  are  the  only  per- 
sons who  have  any  substantial  pecuniary  In- 
terest In  maintaining  it  True,  the  Indus- 
trial (Commission  Is  also  a  party  defendant, 
and  the  law  requires  the  Attorney  General  to 
appear  for  the  commission  In  the  circuit  court 
and  In  this  court  It  is  true,  also,  that  in 
defending  the  award  for  the  comemission  he 
necessarily  defended  the  interests  of  the 
claimants,  but  nowhere  does  the  statute  make 
him  their  attorney;  on  the  contrary,  the 
statute  expressly  says  that  he  cdxall  appear 
"on  behalf  of  the  commission."    Tbe  Le^sla- 
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tore  coold  doubtlen  make  bim  the  attorney 
of  the  claimant,  at  least  for  the  purposes 
of  perfecting  the  appeel;  but  this  court  bas 
no  power  to  do  so. 
Appeal  dismissed. 

OWEN,  J.,  took  no  part 


KLEPPB  T.  ODIN  TP.,  McHEJNRY  COUN- 
TZ,  et  aL 

(Supreme  Coort  of  North  Dakota.    Oct  25, 
1918.) 

fSyUaiut  Iv  *lt»  Court.) 
1  Highways  «=»29(5>— Pkhtiow  to  Estab- 

LISR— DESCBIFnOIf. 

AU  that  the  law  requires  of  a  petition  for  the 
laying  oat  of  a  highwaivwhich  is  filed  under  the 
prorisions  of  section  192S  of  the  Compiled  Laws 
of  1913,  is  that  it  shall  be  snffldently  definite 
as  to  description  to  enable  a  surveyor  to  locate 
the  highway  and  to  be  reasonably  bitelUgible  to 
a  reasonably  intelligent  man. 

2.  Highways  «=s>53(1)— Dbkiai,  of  Applioa- 
noN  xo  Establish— Pbs8U1cption—"Dbkh- 
m." 

The  word  "deemed/'  which  occnrs  in  section 
1927  of  tike  Compiled  Laws  of  1913  and  in  the 
phrase  "and  in  case  the  board  having  jurisdic- 
tion shall  fafl  to  file  such  order  within  twenty 
days  it  shall  be  deemed  to  have  decided  against 
such  application"  refers  to  a  disputable  presnmp- 

tiOD. 

[Ed.  Note.— For  other  deflnitioDS,  see  Words 
and  Phrases,  Fiirst  and  Second  Series,  Deem.l 

3.  HiOHWATB  ^=»66  —  Majntknakcx  —  Obokb 
OF  Location— Objiction—Ebtoppkl. 

A  person  has  no  standing  in  a  court  of  equi- 
ty to  question  the  existence  and  right  of  mainte- 
nance of  a  public  highway  on  account  of  a  fail- 
ure to  have  the  order  locating  the  same  filed 
with  the  county  auditor,  where  such  highway  has 
be«n  continuously  used  for  16  years  after  the  fil- 
ing of  the  petition  for  the  road,  and  daring  such 
time'  public  money  has  been  expended  thereon 
and  road  taxes  worked  thereon,  and  during  such 
16  years  the  said  objector  has  impliedly  recogniz- 
ed its  existence,  petitioning  bou  the  board  of 
connty  commissioners  and  the  board  of  township 
supervisors,  and  has,  until  the  bringing  of  the 
snit,  at  no  time  otherwise  questioned  the  valid- 
ity of  its  creation. 

Appeal  from  District  Coort,  MoHeniy 
County;   A.  O.  Bnrr,  Judge. 

Action  by  Lars  Kleppe  againct  Odin  Town- 
ship, HcHenry  Connty,  and  others.  Jude- 
nient  for  defendants,  and  ptelntlff  api)eal8. 
Affirmed. 

Charles  D.  Kelso,  of  Minneapolis,  Minn., 
for  appellant  J.  H.  Ulsrud  and  John  C 
Thorpe^  both  of  Towner,  tor  respondents. 

This  Is  an  action  to  bave  a  certain  high- 
way decreed  to  hare  been  illegally  establish- 
ed and  not  to  exist,  and  to  restrain  the  de- 
fendant from  In  any  way  entering  upon, 
working,  or  re$)alriiig  the  same.  The  de- 
fendant asserts  the  legality  of  the  establish- 
ment, and  has  also  pleaded  estoppel  and  title 
by  prescriptloD.  The  trial  court  found  for 
the  deftedant  township,  and  the  plalntlll 
appeals. 


Two  goarter  sections  of  land,  which  are 
owned  by  the  plaintiff,  are  affected  by  the 
highway.  One  was  pre-empted  from  the 
government  in  1902,  and  the  other  was  pur- 
chased from  the  state  at  a  school  land  sale* 
In  lOlB.  The  road  is  what  Is  called  the  "Hog- 
back Road,"  and  for  the  greater  part.  If  not 
all,  of  its  coarse,  and,  at  any  rate,  where  It 
passes  through  the  plaintiff's  land,  rons  along 
a  natural  backbone  or  ridge,  or  hogback, 
whidi  waa  evidently  once  the  dividing  line 
between  the  two  lakes,  is  well  graveled,  and 
graded  by  nature,  of  an  aT|rage  height  of 
from  10  to  15  feet,  and  of  an  average  breadth 
of  from  20  to  60  feet,  extends  for  a  length  of 
about  6  miles,  and  appears  In  every  way  to 
be  a  natural  highway,  whose  course  Is  well 
defined  and  apparent  to  all.  This  highway 
appears  to  have  been  driven  on  In  the  early 
'60's,  in  1881,  and  continually  thereafter  until 
the  time  of  trlaL  There  Is  also  evidence  that 
in  1882  the  buffalo  hunters  claimed  that  It 
had  been  used  as  a  cart  trail  as  long  as  ftiey 
could  remember.  The  trial  court  has  found, 
and  we  believe  correctly: 

"That  on  or  about  July  2, 1900,  there  was  filed 
with  the  board  of  county  commissioners  of  Mc-. 
Henry  cocmty.  North  Dakota,  a  petition  in  due 
and  legal  form,  signed  by  a  legal  and  sufficient 
number  of  citizens,  voters,  and  taxpayers  ui  the 
vicinity  of  the  road  to  be  opened,  praying  for  the 
opening  at  said  Hogback  road,  and  described  in 
said  petition  as  follows:  'Leaving  the  county 
road  on  the  hiUf  section  line  in  section  29,  town- 
ship 1S4,  range  78,  and  running  south  to  where 
it  strikes  what  is  called  the  backbone  or  ridge 
running  southeast  to  Soo  Railroad :  then  follow- 
ing the  railroad  to  Main  street  at  Balfour'— and 
thereafter  such  due  and  Ifegal  proceedings  were 
had  upon  said  petition,  and  the  same  having 
been  legally  pasted  and  notice  given  in  the  man- 
ner provided  by  law  of  the  hearing  thereon,  the 
said  board  of  county  commissioners  of  McHenry 
coimty,  North  Dakota,  on  April  1,  1901,  opened, 
and  laid  out  said  road  by  an  order  made  m  the 
form  f (blowing,  to  wit:  'The  board  on  motion 
resolved  that  toe  above-described  [road]  be  order- 
ed opened  and  laid  out  as  follows:  That  said 
road  be  running  in  accordance  with  petition  as 
far  south  as  the  beginning  of  the  organised  town- 
ship of  Balfour.  Further,  that  said  road  be  sur- 
veyed at  onoe,  the  survey  to  be  paid  by  the  sev- 
eral road  districts  through  which  the  road  runs. 
Motion  carried.' 

"That  at  the  time  said  proceedings  were  had 
before  said  board  of  county  commissioners  the 
defendants,  Odin  township  and  Lake  Hester 
township,  were  unorganized,  and  the  said  board 
of  county  conuniasioners  was  a  board  of  proper 
juriadictioB  in  said  matter,  and  the  petition  so 
filed  with  said  board  was  hi  sufficient  legal  form 
to  confer  upon  said  board  of  county  conuniasion- 
ers of  McHenry  county.  North  Dakota,  jurhidic- 
tion  therein. 

"That  thereafter  the  said  road  was  surveyed, 
and  a  proper  survey  of  the  same  made,  and  a 
record  thereof  made  and  filed  in  the  office  of  the 
county  auditor  in  and  for  McHenry  county, 
North  Dakota,  and  it  ia  now  of  record  therein. 

"That  ever  since  said  proceedings  were  so  had 
before  said  board  of  county  commissioners  said 
road  has  been  open  to  public  use,  and  has  been 
continuously  traveled  and  used  by  the  public,  and 
the  said  defendants,  McHenry  county,  Odin 
township,  and  Lake  Hester  township,  have  eX' 
pended  various  sums  of  money  in  improving  the 
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same,  and  in  maintaining  tlie  same  in  a  proper 
condition  tor  pnblic  uie  and  traveL  . 

"That  the  road  so  opened  as  a  result  of  the 
petition  so  filed  is  peculiarly  adapted  to  travel 
and  of  a  condition  which  does  not  require  a 
freat  amount  of  work  or  expense  to  maintain 
the  same  in  condition  for  public  use  and  travel. 

"That  said  Hogback  road  was  an  established 
road  in  1882,  and  has  been  in  continaous  use 
and  travel  ever  since  said  time,  and  said  road 
was  used  and  traveled  as  early  as  1861,  and  said 
road  has  been  used  and  traveled  continuously 
and  included  in  a  road  district  and  road  districts 
within  McHenry  connty.  North  Dakota,  for  more 
than  20  years  since  the  29th  day  of  March, 

"That  the  sai*  plaintiff  came  to  McHenry 
county.  North  Dakota,  after  the  said  proceed- 
ings were  so  bad  before  the  said  J>oard  of  county 
commissioners,  and  at  the  time  of  acquiring  the 
title  to  the  land  owned  by  him,  and  at  the  time 
of  filing  on  the  same  under  a  homestead,  he  had 
knowledge  and  well  knew  that  said  road  was  lo- 
cated upon  said  land,  and  was  being  traveled 
and  used  by  the  public  as  a  public  road  and 
highway. 

"That  in  the  year  1909  the  said  plaintiff  filed 
with  the  board  of  county  commissioners  of  Mc- 
Heiay  county.  North  Dakota,  a  petition  in  due 
and  legal  form  requesting  said  board  to  discon- 
tinue said  road  and  to  vacate  the  same.  That 
thereafter  the  said  plaintiff  filed  a  similar  peti- 
tion with  the  board  of  township  supervisors  of 
Odin  township,  which  said  board  was  a  board  of 
proper  jnrisdiction  in  said  matter,  asking  and«e- 
questing  said  board  to  discontinue  and  vacate 
said  road.  That  the  board  of  connty  commis- 
sioners of  McHenry  county  and  the  board  of 
township  supervisors  of  Odin  township  duly  de- 
nied the  said  petitions  of  the  said  plaintiff,  and 
the  said  plaintiff  took  no  appeal  from  the  order 
of  either  of  said  boards,  and  did  not  appeal 
therefrom. 

"That  no  appeal  was  taken  by  any  person 
from  the  proceedings  had  before  the  board  of 
county  commissioners  of  McHenry  county.  North 
Dakota,  opening  and  laying  oat  die  said  road 
in  the  year  1901. 

'That  the  plaintiff  has  for  a  great  many  years 
reco^ized  said  road  to  be  a  legal  road,  and  has 
considered  the  same  to  be  such,  and  the  said 
plaintiff  has  had  knowledge  durmg  all  of  said 
time,  and  well  knew  that  the  said  road  was  be- 
ing used  and  traveled  by  the  public  continuous- 
ly, and  that  the  said  defendants  were  expending 
work  and  money  upon  said  road  to  keep  the 
same  in  a  proper  condition  of  repairs  for  public 
use  and  travel. 

"That  the  public  road  or  highway  involved  in 
this  action  has  been  during  all  of  the  times  re- 
ferred to  in  the  plaintiff's  complaint,  and  for  a 
great  many  years  prior  thereto,  and  as  early  as 
the  year  18iS2,  known  and  designated  as  the 
Hogback  road,  and  the  said  road  U  located  upon 
a  ndge  of  a  peculiar  geological  formation  of 
ground,  making  the  same  well  known  to  the 
citizens  and  residents  of  the  county,  and  giving 
to  the  said  road  an  identity  and  route  which  is 
fixed,  and  has  been  fixed  during  all  of  said  times, 
and  is  a  matter  of  common  knowledge,  and  a 
place  well  known  within  the  connty  of  McHenry 
and  state  of  North  Dakota. 

"That  that  certain  public  road  or  highway  de- 
scribed in  the  plaintifTs  complaint  herein,  com- 
monly and  well  known  as  the  Hogback  road,  is 
a  public  road  and  highway  by  virtue  of  public 
use  and  travel,  and  by  virtue  of  having  been  laid 
out  and  opened  by  a  board  of  competent  juris- 
diction, and  by  virtue  of  having  been  opened  and 
laid  out  in  accordance  with  law." 

There  can  be  no  dispute  in  our  opinion  as 
to  the  correctness  of  all  of  these  findings, 
with  the  possible  exception  of  the  last,  and 
this  will  be  discussed  In  the  opinion. 


BRUCB,  O.  J.  (after  statins  the  facts  as 
above).  [1]  We  are  satisfied  that  in  this 
case  there  is  no  ground  for  the  initerposUlou 
of  a  court  of  equity,  and  that  the  learned 
trial  Judge  properly  denied  the  injunction 
which  was  prayed  for.  The  facts  in  this 
case  are  in  many  respects  similar  to  those 
under  consideration  in  the  case  of  Rothecker 
v.  Wolhowe,  166  N.  W.  516,  'and  Semerad  v. 
Dunn  County,  35  N.  D.  437,  160  N.  W.  855, 
and  the  same  statutes  are  Involved.  Al- 
though the  i)etition  for  the  highway  might 
have  been  more  specific,  we  thlnic  tliat  under 
the  evidence  the  description  "backbone  or 
ridge"  Is  sufllclently  definite,  followed  as 
it  was  by  a  survey  which  was  properly  made 
and  filed.  All  thut  the  law  requires  is  that 
the  description  sliall  be  sufficiently  definite 
to  enable  a  surveyor  to  locate  the  highway 
and  be  intelligible  to  a  reasonably  intelligent 
man.  Semerad  v.  Dunn  County,  supra;  Yank- 
ton County  V.  Klonlsdi,  11  S.  D.  .170,  70 
N.  W.  314. 

The  evidence  shows  conclusively  that  the 
backbone  or  ridge  referred  to  was  otherwise 
known  as  the  Hosbaclc  road,  and  was  a  nat- 
ural ba<^bone,  or  ridge,  or  hogbadi,  which 
at  an  early  period  was  evidently  the  divid- 
ing line  between  two  lakes,  or,  at  any  rate, 
the  shore  Of  a  lake,  was  well  graveled  and 
graded  by  nature,  ot  an  average  height  ot 
110  feet,  and  an  average  breadth  of  from  20 
to  50  feet,  and  extended  for  a  length  of  about 
6  miles,  was  in  every  way  a  natural  highway, 
which  was  well  defined  and  apparent  to  alt. 
had  been  used  for  such  for  many  years,  and 
for  18  years  since  the  filing  of  the  petition 
fi>r  the  road,  and  had  been  driven  on  in  the 
early  '60*8,  In  1881,  and  continuously  tbereaft- 
er  until  the  time  of  the  trial.  There  is  also 
evidence  that  In  1882  the  buffalo  hunters 
claimed  that  it  had  been  used  as  a  cart  trail 
as  long  as  they  could  remember.  The  evi- 
dence also  shows  that  the  petitioner  himself 
had  used  the  highway  fbr  many  years;  that 
during  these  years  some  $400  or  $600  wa.s 
expended  thereon,  and  road  taxes  were  work- 
ed thereon ;  that  at  no  time  until  the  begin- 
ning of  the  present  action  did  be  object  to  the 
same,  or  claim  that  it  was  not  a  highway: 
that,  on  the  contrary,  be  on  two  occasions 
filed  petitions  for  Its  discmitlnuance,  one  with 
the  board  of  county  commissioners,  and  one 
with  the  board  of  tovmship  supervisors,  and 
by  tliis  very  fact  tacitly  admitted  the  exist- 
ence of  the  road. 

[2, 3]  The  case  can  be  distinguished  from 
that  of  Rothecker  t.  Wolhowe  by  die  fact 
that  in  that  case  there  was  not  only  no  proof 
of  an  order  for  the  highway  being  made,  but 
there  was  testimony  to  the  effect  that  It  was 
"the  custom  of  the  board  to  quit  when  they 
got  that  far" ;  that  is,  when  the  petition  was 
filed  and  acted  upon.  Here  there  is  proof  in 
the  record  that  an  order  was  actually  made, 
and  a  surrey  made  in  accordance  therewith, 
and  properly  filed  and  recorded,  and,  though 
there  Is  no  proof  of  the  filing  of  the  order 
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with  the  county  auditor,  we  do  not  believe 
ibat  tbe  petitioner  can  at  this  late  date  take 
advantage  of  the  fact.  We  do  not,  Indeed, 
ronstnie  the  word  "deemed,"  which,  occurs 
in  section  1027  of  the  CMnplIed  Laws  of  1813 
and  in  the  phrase  "and  In  cnae  the  board  bav- 
ins jurisdiction  shall  fall  to  file  such  order 
within  twenty  'days  they  shall  be  deemed  to 
bare  decided  against  such  appllcatlixi,"  to 
refer  to  an  indlspntable  i»'esnmptlon,  but 
to  a  disputable  one,  and  to  have  been  enacted 
larfi;ely  for  the  purpose  of  fixing  the  time  In 
which  cither  party  might  appeal  from  the 
d(>ci8lon  of  the  board  under  the  provisions  of 
sccUon  1935  of  the  Compiled  Laws  of  1913. 
There  Is  authority,  Indeed,  for  the  proposi- 
tion that  at  this  late  date  the  plaintiff  can- 
not question  the  fact  of  the  filing,  but  It  will 
be  presumed,  though  we  do  not  pass  upon  this 
point  Crismon  v.  Deck,  84  Iowa,  344,  SI  N. 
W.  55:  Oibbs  r.  Larrafoee,  37  Me.  606;  SUte 
r.  Alstead,  IS  N.  H.  59;  Clarke  ▼.  Mayo,  4 
()M  (Va.)  374;  Commonwealth  v.  Logan,  16 
Ky.  (5  Lltt)  286. 

Mindful.  Indeed,  as  we  are  of  our  decisions 
In  the  cases  of  Bothecker  v.  Wolhowe  and 
Semerad  ▼.  Dunn  County,  gapra,  we  are  sat- 
isfied tbaii  under  the  particular  facts  of  this 
case  tbe  petition  has  no  standing  in  a  court 
of  equity.  Ekwortzell  ▼.  Blue  Grass  Town- 
ship, 28  N.  D.  20,  147  N.  W.  726. 

The  Judgment  of  tbe  district  court  is  there- 
fore affirmed. 

GBAOE,  J.,  concurs  in  the  result 
CHRISTIANSON,  X,  being  disqualified,  did 
not  participate ;  F.  E.  FISK,  IHstrlct  Judge, 
sitting  In  his  stead. 

FISK,  District  Judge.  I  fuUy  concur  in 
the  foregoing  opinion,  prepared  by  Mr.  Chief 
Justice  BBXJOa. 


Aia>£RSON  T.  PHILI,IPS  et  at 

<Sapreme  Court  of  North  Dakota.     Oct  25, 
1918.) 

(Svllaiut  by  the  Court.) 

1.  Nkw  Tbial  ®=970— Motion  to  Set  Asioe 
Vebmct— Evidence. 

Where  there  ia  no  substantial  evidence  in 
the  record  upon  which  a  verdict  in  favor  of  the 
party  holding  the  harden  of  proof  can  be  based, 
ludi  verdict  sliould  be  set  aside  upon  a  mo- 
tion for  a  new  trial  on  the  ground  that  the 
evidence  is  insufficient  to  justify  the  verdict 

2.  Replevin  «=3l34— Action  on  Bond— Evi- 
dence. 

In  an  action  against  the  sureties  upon  a 
bond,  given  under  section  7521,  Compiled  Laws 
1913,  whereby  the  defendant  in  a  claim  and  de- 
livery proceeding;  obtained  the  redelivery  of  the 
property  seized  in  such  proceeding,  the  evidence 
,is  examined,  and  held  not  to  support  a  verdict 
in  favor  of  the  defendants  based  upon  the 
Kroond  tliat  the  defendants  had  returned  or 
uffered  to  return  the  property  to  the  plaintiff 
in  sabstantially  as  good  condition  as  it  was 
when  delivered  to  tlie  defendant  under  the  bond. 


Udditional  8vlUbu$  »y  EMlorial  Staff.) 

3.  Tbiai.  «s>130(1)— QtrEsnoN  >ob  Jort. 

In  every  case,  there  is  a  preliminary  ques* 
tioo  for  the  judge  whether  there  is  evidence  upon 
which  tbe  jury  may  properly  proceed  to  find  a 
verdict 

Appeal  from  District  Oonrt,  Towner  Coun- 
ty;  aw.  Butts,  Judge. 

Action  by  Oscar  R.  Anderson  against  S. 
L.  PUillps  and  others,  as  sureties  on  his 
written  undertaking  in  an  ancillary  claim 
and  delivery  proceeding.  Verdict  for  de- 
fendants, motion  in  the  aiterpatlve  for  Judg- 
ment notwithstanding  the  verdict  or  for  a 
new  trial  denied,  and  plaintiff  appeals.  Or- 
der reversed,  and  cause  remanded. 

J.  C.  Adnmson  and  H.  S.  Blood,  both  of 
Devils  Lake,  for  appellant  C.  A.  Verret  and 
Wm.  Bateson,  both  of  Rolla  (Fiynn  &  Tray- 
nor,  of  Devils  Lake,  on  oral  argument),  for 
respondents. 

CHBISTIANSON,  J.  The  plaintiff,  Ander- 
son, brought  an  action  to  recover  of  the  de- 
fendant Phillips  the  possession  of  the  fol- 
lowing farm  machinery,  to  wit: 

One  Acme  Queen  binder,  8  ft.,  with  trocks. 

One  Acme  Giant  mower,  5  ft  cut. 

One  Acme  Lark  rake. 

One  Deere  &  Webber  wagon,  gear  3%. 

One  Bumely  steel  oil  tank. 

One  wood  water  tank. 

One  Rumely  oil  pull  tractor,  type  F. 

One  18  H.  P.  Gaar  Scott  engine  No.  8029. 

One  Uaar  Scott  separator  33^'. 

The  plaintiff  also  Instituted  claim  and  de- 
livery proceedings  ancillary  to  the  action, 
and  the  property  was  taken  from  the  defend- 
ant Phillips  by  the  sheriff  of  Towner  county 
under  such  claim  and  delivery  proceedings. 
On  July  8.  1915,  the  defendant  PhUlips  ob- 
tained a  redelivery  of  the  property  by  giv- 
ing to  the  sheriff  a  written  undertaking  con- 
ditioned as  provided  in  section  7521,  Com- 
piled Laws,  1913.  The  undertaking  was  exe- 
cuted by  the  defendant  Phillips  as  principal, 
and  the  defendants  Weedon  &  Fernybough 
as  sureties.  The  undertaking  was  condition- 
ed in  the  sum  of  $4,000  for  tbe  delivery  of  the 
property  in  question,  "to  the  said  plaintiff 
If  such  delivery  be  adjudged,  and  for  payment 
to  him  the  said  plaintiff  Of  such  sum  as  may 
for  any  cause,  be  recovered  against  the  said 
defendant"  Said  action  came  on  for  trial 
before  a  Jury,  and  a  verdict  was  returned 
on  March  29, 1916,  In  plaintiff's  favor  for  an 
immediate  delivery  to  him  of  the  property 
Involved,  and  fixing  the  value  of  the  prop- 
erty at  $1,882.  Judgment  was  entered  pur- 
suant to  the  verdict  on  August  5,  1016,  for 
the  total  sum  of  $1,897. 

The  plaintiff,  Anderson,  thereafter  brought 
the  present  action  to  recover  upon  the  re- 
delivery bond. 

Tbe  complaint  sets  forth  the  seizure  of 
tbe  property  by  the  sheriff  under  the  claim 
and  delivery  proceedings  in  tbe  former  ac- 
tion, the  execution  of  the  redelivery  bond. 


^aVfT  ottMT  easM  <M  came  topic  and  KBT-NUIIBBR  In  all  Key-Numbered  OiceeU  and  ladejces 


Digitized  by 


Google 


316 


169  MOBTHWESTEBN  BBPOBTBB 


(N.D. 


the  redelivery  of  the  property  to  PblUips  un- 
der the  hood,  and  the  trial,  verdict,  and 
jndgrment  In  the  former  action. 

It  Is  also  alleged  In  the  complaint  that 
after  the  property  was  redelivered  to  Phil- 
lips, under  the  redelivery  bond,  he  used  the 
machinery  during  the  fall  of  1915,  and  also 
leased  the  threshing  rig  to  others ;  that  the 
machinery  was  at  all  times  "permitted  to  re- 
main without  shelter,  exposed  to  the  weath- 
er," and  was  so  injured  and  damaged  by 
such  use  and  exposure  and  its  value  so  di- 
minished that  it  has  become  and  is  Impos- 
sible to  return  said  property  in  substantially 
the  same  condition  as  when  it  was  turned 
over  to  Phillips  under  the  redelivery  bond.  It 
is  further  alleged  that  the  property  has  not 
been  returned,  nor  has  a  return  thereof  been 
offered  to  the  plaintiff. 

The  defendants  in  their  answer  admit  that 
they  gave  the  redelivery  bond,  and  that  the 
property  was  redelivered  to  the  defendant 
Phillips  thereunder.  They  also  admit  that 
verdict  was  returned  and  judgment  entered 
In  favor  of  Anderson  and  against  Phillips  In 
the  former  action  as  alleged  in  the  com- 
plaint. They  also  admit  that  the  property 
Involved  "was  permitted  to  remain  without 
shelter,"  as  alleged  in  the  complaint;  but 
they  deny  that  the  property  has  been  di- 
minished in  value,  and  that  they  are  unable 
to  return  it  in  substantially  as  good  ccmdi- 
tion  as  it  was  when  it  was  delivered  to 
Phillips  under  the  redelivery  bond,  on  July 
8,  1915. 

The  defendants  also  admit  that  the  prop- 
erty has  not  been  returned  to  the  plaintiff, 
Anderson;  but  in  that  connection  they  as- 
sert as  an  affirmative  defense  that  the  de- 
fendant Phillips  has  been  ready  and  will- 
ing to  deliver  all  of  said  property  to  the 
plaintiff,  Anderson,  at  all  times,  and  that 
he  offered  to  return  such  property  on  March 
29,  1916,  and  again  on  September  4,  1916, 
and  that  the  plaintiff  refused  to  accept  It 
The  only  questions  at  issue  were  those  pre- 
sented by  such  affirmative  defenses.  These 
issues  were  submitted  to  a  jury  which  re- 
turned a  verdict  in  defendants'  favor.  The 
plaintiff  thereafter  moved  in  the  alternative 
for  Judgment  notwithstanding  the  verdict 
or  for  a  new  trial.  The  motion  was  denied, 
and  plaintiff  appeals. 

On  his  motion  for  a  new  trial,  and  on  this 
appeal,  plaintiff  assails  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  It  is  con- 
tended that  the  evidence:  (1)  Falls  to  es- 
tablish that  the  defendant  ever  made  a  suffi- 
cient tender  of  the  property;  (2)  falls  to 
establish  that  the.  property  at  the  time  of 
the  alleged  tenders  was  in  substantially  the 
same  condition  as  when  ft  was  delivered  to 
the  defendant  Phillips  under  the  redelivery 
bond ;  and  (3)  that  the  evidence  affirmative- 
ly and  indisputably  shows  that  the  defendant 
Phillips  at  all  times  after  the  rebond,  and 
both  before  and  after  the  alleged  tenders, 


used  and  treated  the  prc^erty  as  his  own, 
that  he  materially  altered  it  and  left  It  ex- 
posed to  the  weather,  and  that  the  property 
has  so  greatly  depreciated  in  value  and  use- 
fulness that  it  cannot  be  returned  to  the 
plaintlfl  in  substantially  the  same  condition 
as  when  it  was  delivered  to  the  defendant 
Phillips  under  the  redelivery  bond. 

[1,  S]  It  is  clear  that  questions  rdating  to 
the  condition  of  the  machinery,  and  the  al- 
leged offers  to  return  It,  are  questions  for 
the  Jury,  providing  there  is  any  evidence 
from  which  reasonable  men  oould  reasonably 
draw  a  conclusion  in  favor  of  either  party. 
Whether  there  is  such  evidence  is,  however, 
a  question  of  law  for  the  court.  For  "in 
every  case  there  Is  a  preliminary  question 
for  the  Judge,  whether  there  is  evidence 
upon  which  the  Jury  may  properly  proceed 
to  find  a  verdict."  State  Bank  v.  Bismarck 
E.  &  I.  Ck).,  31  N,  D.  102,  106,  153  N.  W.  459, 
460.  As  the  trial  courts  are  invested  with 
wide  discretionary  powers  In  deeding  with 
motions  for  a  new  trial  based  upoa  the 
ground  of  insufficiency  of  the  evidence,  the 
appellate  conrts  are  especially  reluctant  to 
interfere  with  the  trial  court's  ruling  on 
such  motions.  Hence,  if  there  is  any  sub- 
stantial evidence  to  support  the  verdict,  it 
should  not  be  disturbed;  but,  if  there  is  no 
substantial  evidence  to  sustain  the  ccmclu- 
slons  uiwn  whicih,  the  verdict  must  rest,  the 
verdict  must  be  set  aside  and  a  new  trial 
ordered. 

[2]  The  question  whldi  presents  ItatUt  to 
us  upon  this  feature  of  the  case,  therefore, 
is  wheQier  there  is  any  sufficient  or  substan- 
tial evidence  to  support  the  verdict  In  oth- 
er words,  whether  the  evidence  presented  is 
such  that  reasonable  men  might  reasonably 
reach  different  ultimate  conclusions  with  re- 
spect to  the  questions  at  issue.  From  a  care- 
ful examination  of  the  evidence  we  have 
reached  the  conclusion  that  in  this  case 
there  Is  no  substantial  evidence  upon  which 
the  Jury  could  base  Its  conclusions.  In  our 
opinion  the  verdict  is  not  supported  by  the 
evidence,  and  the  trial  court  erred  In  denying 
plaintiff's  motion  for  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence. 

The  only  evidence  of  a  tender  or  offer  to 
return  the  property  is  as  follows:  Accord- 
ing to  the  testimony  of  one  of  the  defend- 
ants' attorneys,  he  had  a  conversation  with 
the  plaintiff,  Anderson,  on  March  29,  1916, 
after  the  Jury's  verdict  had  boen  returned. 
The  conversation  as  related  by  the  attorney 
is  as  follows: 

"Well,  Just  before  the  train  left,  or  while  we 
were  waiting  for  the  train  in  the  depot,  I  saw 
Mr.  Anderson  there  in  the  waiting  room,  and  I 
told  him,  'Mr.  Anderson,'  I  says,  "we  are  ready 
to  quit  now.  Can't  we  fix  up  a  deal  for  you 
fellows  to'  take  up  that  property?  We  ar^ 
ready  to  turn  it  over  to  you.'  'Well,'  he  says, 
'it  is  spring  now,  and  I  will  have  to  go  ana 
look  it  over  before  I  could  take  the  property.' 
That  is  the  best  I  can  recollect  of  the  converaa- 
tion.    Of  course,  I  don't  remember  every  word ; 
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bat  that  ia  th«  best  I  can  remember  at.  tliat 

coBTergation." 

This  conversation  was  denied  by  tbe  plaln- 
tlfl;  and,  of  course,  It  would  be  a  question 
for  the  jury  to  determine  whose  testimony 
n-as  correct  But  manifestly  the  conversa- 
Uon  as  related  by  defendants'  attorney  does 
Dot  show  either  a  tender  or  a  refusal  of 
property  tendered.  The  very  language  used 
by  defendants'  attorney  indicates  a  proposed 
compromise  of  the  litigation  and  tbe  return 
of  the  pr<s)erty  to,  and  the  acceptance  there- 
of by,  the  plalntlfl  as  a  part  of  "tbe  deal"  to 
be  fixed  up,  rather  than  any  Intention  to  of- 
fer a  return  of  the  property  In  extinguish- 
ment of  the  obligation  existing  under  the  re- 
delivery bond. 

The  second  offer  to  return  upon  which  de- 
fendants rely  was  as  follows:  Plaintiff  made 
fln  appUcatioD  for  a  general  execution 
against  the  pr<^>erty  of  the  defendant  Phil- 
lips under  the  alternative  provision  of  tbe 
jndgmeot.  The  application  was  heard  be- 
fore the  court  at  chambers  at  Devils  Lake, 
on  September  4,  1916.  Upon  such  bearing 
tbe  attorney  for  tbe  defendant  PhllUps  stat- 
ed that  "the  defendant  would  redeliver  the 
property  in  question,"  and  that  thereupon 
plaintiff's  attorney  stated  that  It  was  too 
late  to  make  such  offer  and  that  the  plain- 
tiff would  insist  upon  the  motion. 

Under  our  statute,  "an  obligation  is  ex- 
tinguished by  an  offer  of  performance  made 
In  conformity  to  the  rules"  prescribed  by 
law  relative  thereto,  "and  with  intent  to  ex- 
tinguish the  obligation."  Section  6800,  Com- 
piled Laws  1913.  Bat,  "an  obUgation  for 
the  delivery  of  •  *  •  property  •  •  • 
is  not  discharged  by  an  offer  of  performance 
sor  any  of  its  incidents  affected,  unless  the 
thing  offered  •  *  •  lS(  deposited  for  the 
creditor  with  some  depositary  of  good  repute 
at  the  place  of  performance  and  notice  of 
such  deposit  •  •  •  given  to  the  credi- 
tor." Section  5819,  Compiled  Laws  1913.  The 
obligation  of  the  parties  who  signed  the  re- 
delivery bond  in  this  case  is  fixed  by  the  pro- 
Tlsions  of  that  Instrument,  and  under  the  evi- 
dence In  this  case  such  obUgation  has  not 
been  discharged. 

As  already  stated,  the  answer  admits  that 
the  property  has  not  been  sheltered,  but  has 
remained  exposed  to  the  weather  at  all 
times  since  it  was  redelivered  to  the  defend- 
ant Phillips;  and  the  testimony  clearly  and 
indlspntably  shows  that  the  machinery  was 
permitted  to  stand,  without  absolutely  any 
shelter  of  any  kind,  ftdly  exposed  to  the  ele- 
moits;  and  it  appears  from  the  testimtmy 
of  the  witnesses  for  both  the  plaintiff  and 
the  defendants  that  at  the  time  these  wit- 
Besses  examined  the  machinery  the  separator 
was  so  full  of  frozen  snow  ^at  it  was  vir- 
tually impossible  to  examine  it.  It  Is  con- 
ceded that  Phillips  used  the  engine  and  seip- 
arator  and  also  leased  them  to  others  for 
nse  in  the  fall  of  1015,  and  PhllUps  admits 
that  he  nsed  the  separator  In  the  faU  of 


1916k  l>otb  before  and  after  September  4, 
1916,  on  which  date  the  last  alleged  offer  to 
return  the  property  was  made.  It  would, 
to  say  tbe  least,  be  unusual  if  machinery 
could  be  subjected  to  use  and  treatment  such 
as  that  to  whl(Si  the  machinery  in  question 
was  subjected,  and  still  remain  In  substan- 
tially as  good  condition  as  before.  It  seems 
that  it  would  foUow  almost  as  a  matter  of 
course  that  there  would  be  considerable  de- 
terioration In  the  quality  and  value  of  such 
machinery.  It  is  true,  Phillips  claims  to 
have  made  certain  repairs  of  some  of  the 
machinery.  The  repairs,  however^  were  of 
such  nature  as  were  rendered  necessary  in 
order  that  the  machinery  might  be  continued 
In  nse.  The  very  fact  that  such  repairs  were 
required  from  time  to  time  is  of  Itself  some 
evidence  of  the  changed  condition  of  tbe  ma- 
chinery. See  VaUancy  v.  Hunt,  26  N.  D.  611, 
622,  148  N.  W.  182. 

The  case  was  tried  In  tbe  court  below,  and 
is  submitted  In  this  court,  upon  the  theor>' 
that  It  was  incumbent  upon  the  defendants 
to  "show  a  delivery  or  offer  of  deUvery  of 
the  property  within  a  reasonable  time  in  sub- 
stantially as  good  condition"  as  it  was  in  at 
the  time  it  was  received  under  the  redeliv- 
ery bond.  This  is  the  rule  annonnced  by  this 
court  to  VaUancy  v.  Hunt,  26  N.  D.  611,  145 
N.  W.  1S2,  and  in  our  oplni<»  the  evidence 
In  this  case  brings  it  sqnbrely  within  tbe 
rule  announced  in  Valiancy  v.  Hunt,  supra ; . 
for  to  our  opinion  tttere  is  no  substantial,  evi- 
dence from  which  reasonable  men  could  draw 
tbe  conclusion  that  tbe  defendant  Phillips  of- 
fered, or  is  able,  to  return  the  property  to 
the  platotiff  to  substantially  the  same  condi- 
tion to  which  It  was  whm  he  received  it. 

It  follows  from  what  has  been  said  that 
the  plaintiff  wonld  have  been  entitled  to  a 
directed  verdict,  but  no  motion  was  made  for 
a  directed  verdict.  Hence  tbe  distrfet  court 
properly  denied  the  motion  for'  Judgment 
notwithstanding  tbe  verdict.  Johns  v.  Ruff, 
12  N.  D.  74,  95  N.  W.  440r  Wfest  v.  Northern 
P.  B.  Co.,  18  N.  D.  221,  100  N.  W.  254.  But 
the  motion  for  a  new  trial  on  tbe  ground  of 
insufficiency  of  the  evidence  to  sustato  the 
verdict  was  improperly  overruled.  The  or- 
der appealed  from  is  therefore  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings in  conformity  with  this  oi^nion. 

ORACE,  J.,  concors  to  tbe  result. 

ROBINSON,  J.  (concurring  specially). 
Hits  is  a  suit  to  recover  Judgment  against 
tbe  defendants  on  a  replevin  bond  or  under- 
taktog.  The  bond  was  made  on  July  8,  1915, 
in  a  suit  by  Oscar  Anderson  agatost  S.  L. 
PhllUps.  It  recites  that  by  virtue  of  an  or- 
der and  requisition  duly  made  in  said  action, 
and  to  him  directed,  the  sheriff  of  Towner 
county  did  on  July  2,  1915,  take  teom  the  de- 
fendant S.  L.  Phillips  certato  personal  prop- 
erty described  as  foUows: 
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One  Acme  Queen  binder,  8  ft.,  with  trucks. 

One  Acme  Giant  mower,  6  ft.  cut, 

One  Acme  Liaric  rake. 

One  Deere  &  Webber  wagon,  gear  3^. 

One  Rumely  steel  oil  tank. 

One  wood  water  tank. 

One  Rumely  oil  pull  tractor,  type  F. 

One  18  H.  P.  Gaar  Scott  en^e  No.  8929. 

One  Gaar  Scott  separator  33". 

One  Singer  piano. 

One  red  cow  with  white  face. 

Then  it  recites  that  Phillips  desires  a  re- 
'tum  of  the  property,  and  in  consideration  of 
«uch  redelivery  the  defendants  herein  did 
iindertake  and  promise  and  bind  themselves 
in  the  sum  of  $4,000  for  the  redelivery  there- 
•of  to  the  plaintiff,  if  such  redelivery  be  ad- 
judged, and  for  the  payment  to  plaintiff  of 
such  sum  as  may  for  any  cause  be  recovered 
against  said  Phillips. 

As  admitted  by  the  answer  on  August  6, 
1916,  it  was  by  the  district  court  duly  ad- 
Judged  that  Oscar  Anderson  recover  from 
said  S.  L.  Phillips  the  said  property,  and,  in 
-case  an  immediate  return  could  not  be  had, 
then  that  the  plaintiff  do  have  and  recover 
the  value  of  the  same  with  interest  and  iB^ 
«ostB,  making  the  sum  of  $1,897.  In  this  ac- 
tion the  Jury  found  a  verdict  for  the  plain- 
tiff for  $52  and  Interest  from  August  5, 1916. 
The  plaintiff  moved  for  a  judgment  as  de- 
manded in  the  complaint  or  for  a  new  trial. 
The  motion  was  denied,  and  plaintiff  ap- 
.peals. 

On  the  trial  the  defmse  was,  as  alleged  In 
the 'answer,  that  on  the  entry  of  judgment 
defendant  Phillips  offered  to  return  the  prop- 
erty in  substantially  the  same  condition  that 
It  was  when  he  received  it  from  the  sheriff, 
and  the  plaintiff  refused  to  accept  the  prop- 
erty. Phillips  had  i>08ses8ion  of  the  property 
from  July  8,  1916,  to  August  6,  1916.  He 
has  never  delivered  it  to  the  plaintiff.  The 
complaint  avers,  and  the  proof  shows,  that 
during  the  .vear  1916  Phillips  used  the  trac- 
tor and  s^arator  and  leased  the  same  to 
one  or  more  persons ;  that  he  used  the  mow- 
er, the  binder,  the  wagon,  and  water  tank, 
and  left  all  of  said  property  exposed  to  the 
weather  without  any  shelter;  and  that  by 
snch  use  and  exposure  it  was  greatly  dam- 
aged. The  answer  expressly  admits  that  the 
property  was  exposed  to  the  weather  and 
permitted  to  remain. without  shelter. 

John  Anderson  is  a  machine  man.  He  ex- 
amined the  property  when  It  was  taken  by 
the  sheriff,  and  again  about  the  time  of  the 
trial,  and  his  testimony  forcefully  shows 
that  by  use  and  wear  and  exposure  and  loss 
of  parts  the  separator  and  the  tractor  were 
greatly  damaged,  and  the  value  of  the  same 
reduced  from  one-third  to  'one-half.  He 
shows  that,  when  PhUlips  offered  to  return 
the  property,  the  engine  was  not  in  work- 
ing condition.  The  testimony  of  Agarand  is 
to  the  same  effect.  It  shows  that  the  engine 
was  used  by  Phillips  and  leased  to  two  dif- 
ferent parties,  and  Phillips  himself  admits 


that  he  used  and  leased  the  engine  and  the 
separator.  He  claims  that  by  making  re- 
pairs on  the  property  to  the  amount  of  $100 
be  kept  it  in  good  condition.  Such  property 
as  that  described  in  the  complaint  is  of  a 
perishable  nature.  Its  yearly  depreciation  is 
very  great;  even  with  good  care,  its  orffl- 
nary  depreciation  is  from  10  to  20  per  cent., 
and  with  bad  care,  or  no  care,  it  is  much 
greater.  It  is  needless  to  review  the  testi- 
mony. It  is  generally  known  to  the  farmers 
of  the  state  and  to  all  persons  nsing  such 
property,  and  the  court  must  take  notice  of 
the  fact,  that  during  a  year  sudi  propert.v 
wears  .out  and  depreciates  very  much,  and 
especially  when  it  is  left  without  cover  and 
subjected  to  the  action  of  the  sun  and  the 
winds,  the  rains  and  the  snows,  the  heat  and 
the  cold. 

Manifestly,  at  the  time  of  the  trial  and  at 
the  time  of  the  judgment,  it  was  in  no  way 
possible  for  defendant  Phillips  to  return  the 
property  in  the  same,  or  substantially  the 
same,  condition  that  it  was  when  he  received 
it.  The  court  should  have  allowed  the  mo- 
tion of  plaintiff  for  judgment  regardless  of 
the  verdict.  Hence  the  judgment  of  the  dis- 
trict court  should  be  reversed,  and  the  court 
should  enter  judgment  to  the  effect  that  the 
plaintiff  have  and  recover  from  the  defend- 
ants $1,897,  with  interest  at  6  per  cent,  from 
the  8th  day  of  August,  1916,  and  the  costs 
of  this  action  and  of  the  appeal. 


STIEHM  V.  GUTHRIE  FARMERS'  ELEVA- 
TOR 00. 

(Supreme  Court  of  North  Dakota.     July  27, 
1918.    Rebeariitf  Denied  Nov.  16,  1918.) 

(Byllabut  by  the  Court.} 

L   AOBICULTtTBE  ^=315^^ — APPXAL  AND  EbKOR 

«=»999(1)— Seed     Lien— VEKDiOT-<k)NCH;- 

SrVBNESS. 

Plaintiff  brought  an  action  in  conversion 
against  defendant  to  recover  the  valne  of  a  cer- 
tain quantity  of  wheat  upon  which  plaintiff 
claimed  a  seed  lien  under  sections  6851,  6852. 
Comp.  Laws  1913.  Held,  in  order  for  plaintiff 
to  recover  he  must  show  the  grain  in  question 
was  produced  from  the  seed  or  part  of  the  seed 
so  furnished  by  him.  The  verdict  of  the  jur}' 
was  in  defendant's  favor.  It  necessarily  fol- 
lows plaintiff  failed  to  prove  the  grain  in  ques- 
tion was  produced  from  the  seed  or  part  of  the 
seed  furnished  for  which  Uen  is  claimed. 

2.  New  Tbiai.  «=»70— Vebdict— Inbufticier- 

OT  or  EVXDXNOK. 

The  trial  court  properly  denied  a  new  triaL 

(AiditUmdl  Syllabiu  ly  EditorM  Bt»ff.) 

3.  AoMOULTDBE  «=»16V6— Seed  Lien— Bub- 
den  or  Proof. 

In  action  in  conversion  for  value  of  certain 
wheat  on  which  plaintiff  daimed  a  seed  lien  un- 
der 0.  L.  1913,  II  6851,  6852,  he  had  burden  of 
establishing  his  cause  of  action  by  a  fair  pre- 
ponderance of  the  evidence,  not  necessarily  de- 
pending on  the  number  of  witnesses,  but  on 
weight  and  credibility  of  testimony. 
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4.  AoBict7i.TUBB   *=»15%— Seed    IjIKN— Evi- 

DENCK. 

In  action  in  conTenion  for  value  of  wheat 
opon  which  plaintiff  claimed  a  aeed  lien  under 
C.  I..  1913,  ii  6861,  6852,  exclusion  of  a  Uen 
statement  describing  land  on  which  seed  wheat 
n-as  to  be  sown,  signed  by  another  lienor  and 
by  the  alleged  lienee,  was  not  error,  as  it  would 
not  show  tiiat  wheat  in  question  was  produced 
from  seed  furnished  by  i^aintiS. 

Appeal  from  District  Court,  McHenry  Coun- 
ty; A.  G.  Burr,  Judge. 

Action  by  WilUaui  F.  Stlehm  against  the 
Gutlirle  Farmers'  Blevator  Company.  Judg- 
ment for  d^endant,  and  plaintiff  appeals. 
Affirmed. 

F.  B.  Lambert,  of  Mlnot,  for  appellant. 
Nestos,  Carroll  &  Herlgstad,  of  Mlnot,  for 
respondent 

GRACE,  J.  The  action  is  one  to  recover 
the  amoant  claimed  under  a  seed  Uen  for 
seed  sold  by  the  plaintiff  to  one  Leonard 
Bredatrand.  The  deserlption  of  the  land  in 
the  aeed  Uen  upon  which  soch  seed  was  to 
be  sowed  was  the  B.  ^  of  section  7,  and  the 

5.  E.  ^  of  section  17,  township  ISZ,  range 
7&  The  Uen  was  properly  ezecnted  and  filed 
within  the  proper  time,  and  the  purchase 
price  of  the  seed  wheat  has  neren  been  paid. 
The  answer  puts  in  issue  the  aUegations  of 
the  complaint  We  are  of  the  opinion  that 
the  issues  in  the  case  narrow  down  to  the 
simple  question  of  whether  or  not  there  was 
any  grain  produced  from  the  seed  fumtcdiied 
from  plaintiff  to  Bredstrand,  which  ^in.  If 
produced  ftmn  snch  aeed,  was  purchased  and 
converted  by  the  defendant. 

It  mtist  be  dear  that,  if  there  was  no  grain 
produced  from  the  seed,  there  Is  no  seed 
lien,  as  the  Max  attaches  only  to  the  grain 
produced  from  the  seed  furnished  for  which 
lien  is  claimed.  Section  6851,  CompUed  Laws 
1913,  contains  the  foUowing  language: 

"Any  person  who  shell  famish  to  anotiier 
seed  to  be  sown  or  planted  <m  the  lands  owned 
or  rontracted  to  be  pnrchased,  used,  occupied  or 
rented  by  him,  shall  upon  filing  the  statement 
provided  for  in  the  next  section,  have  a  lien 
upon  all  the  orop  produced  from  the  teei  to 
fumUKed,  to  secure  the  pavment  of  the  pur- 
chase price  thereof." 

It  seems  certain  that  there  Is  no  doubt  but 
what  the  seed  was  furnished  by  the  plaintiff 
to  Bredstrand,  and  that  the  seed  lien  was 
timely  filed,  and  that  In  the  lien  there  was  a 
proper  description  of  the  land  upon  which 
the  seed  was  to  be  sowed,  and  the  require- 
ments of  section  6852,  Compiled  Laws  1913, 
were  complied  with;  It  appearing  that  a 
statement  In  writing  verified  by  oath,  show- 
ing the  kinds  and  quantities  of  seed,  its  val- 
n^  the  name  of  the  person  to  whom  furnish- 
ed, and  a  description  of  the  land  upon  whidi 
the  same  is  to  be  or  has  been  planted  or  sown, 
was  filed  in  the  oflSce  of  the  register  of  deeds 
in  the  county  in  which  the  seed  is  to  be  sown 
or  planted. 

[f ,  2]  The  question  In  this  case  is:    Was 


the  wheat  for  the  value  of  which  tlie  plain- 
tiff has  fined  the  defendant,  produced  from 
the  seed  or  part  of  the  seed  that  was  fur- 
nished by  the  plaintiff  to  Bredstrand?  This 
Is  the  vital  questlmi  in  the  case.  The  burdeu' 
of  proof  Is  on  plaintiff  to  estabUsh  this  fact 
He  must  prove  aU  the  facts  necessary  to  sub- 
stantiate bis  Uen.  That  is  he  must  prove 
that  he  furnished  the  seed  tq  Bredstrand  to 
be  sowed  upon  the  land  in  question  that  was 
described  In  the  Uen  statement  filed  with  the 
register  of  deeds ;  that  the  lien  was  executed 
and  filed  within  30  days  after  the  time  of  the 
furnishing  of  the  said  seed ;  that  thereafter 
the  seed  was  sowed  or  planted  upon  the  land 
described  in  the  lien  statement;  and  that 
from  said  seed  so  planted  or  sowed  the  grain- 
in  question  was  produced. 

The  plaintiff  must  prove  aU  the  foregoing 
facts  to  estabUsh  his  lien  and  his  cause  of 
action  thereunder.  It  is  true  the  answer  con- 
tains no  general  denial,  but  that  did  not  re- 
lieve the  plaintiff  from  the  necessity  of  prov- 
ing, by  a  preponderance  of  the  evidence,  that 
the  grain  In  question  was  produced  from  the 
seed  furnished  by  plaintiff  to  Bredstrand. 
There  is  a  specific  denial  that  any  of  the 
seed  grain  furnished  by  plaintiff  was  used  on 
the  E.  ^  of  section  7.  It  was  a  question  of 
fact  properly  submitted  to  the  Jury  whether 
the  grain  In  question  was  produced  from  the 
seed  furnished  by  plaintiff  to  Bredstrand. 
The  Jury,  under  aU  the  testimony,  found  in 
favor  of  the  defendant  The  appellant  in 
his  brief  on  page  33,  uses  the  following  lan- 
guage: 

"True,  if  the  court  Is  to  hold  that  the  burden 
is  on  the  plaintiff  to  show  that  the  seed  sown 
actoaUy  produced  a  crop  and  leaving  no  ques- 
tion on  tnls  jpoint  whatever,  we  are  willing  to 
concede  that  it  would  not  only  be  impossible 
for  this  plaintiff  to  prove  his  case,  but  it  would 
be  impossible  for  any  other  person,  either  in  the 
past  or  in  the  future,  to  show  that  said  grain 
sown  actually  produced  a  crop." 

In  the  plain  words  of  the  statute,  the  plain- 
tiff must  show  that  the  grain  in  question  Is 
of  the  crop  produced  from  the  seed  so  fur- 
nished, and,  unless  the  plaintiff  does  this,  he 
has  not  established  his  Uen  upon  the  grain  in 
question.  The  jury  fbund  a  verdict  in  favor 
of  the  defendant  and  that  verdict  Is  conclu- 
sive on  the  question  of  fact  whether  the  grain 
in  question  was  produced  from  the  seed  sold 
by  plaintiff  to  Bredstrand. 

The  plaintiff  assigns  error  by  reason  of 
certain  instructions  of  law  given  by  the 
coturt  to  the  Jury,  and  particularly  part  of 
the  instructions  which  is  as  foUows: 

"The  plaintiff  must  show  that  he  has  a  ri^ht 
to  his  seed  lien  on  the  wheat  which  he  claims 
the  defendant  received  and  converted.  In  order 
to  do  this,  the  plaintiff  must  show:  First,  that 
he  sold  seed  wheat  to  the  said  Bredstrand  to  be 
sown  on  the  land  in  question;  second,  that  this 
wheat  or  a  part  thereof  was  in  fact  sown  in 
said  land;  third,  that  there  was  a  crop  grown 
and  harvested  therefrom." 
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The  court  farther  Instmeted  thus: 
"So  far  as  this  cage  Is  concerned,  there  is  no 
issue  as  to  the  furnishing  of  the  seed  by  the 
plaintiff.  The  principal  issue  to  be  determined 
first  is  whether  there  was  a  crop  prown  on  the 
land  and  produced  from  the  seed  furnished  by 
the  plaintiff.  The  plaintiff  must  show  tliat  the 
wheat  taken  by  the  defendant  was  wheat  grown 
from  seed  furnished  by  this  plaintiff." 

[3]  Clearly,  there  is  no  error  at  law  in  the 
giving  of  such  Instructions.  The  trial  court 
clearly  and  accurately  stated  the  law.  An- 
other part  of  the  Instructions  of  the  court 
upon  which  error  Is  assigned  is  as  follows: 
'  '"The  burden  of  proof  in  this  case,  as  in  all 
civil  cases,  is  upon  the  plaintiff  to  establish 
his  cause  of  action  by  fair  preponderance  of 
the  evidence.  This  is  not  established  necessa- 
rily by  the  number  of  witnesses  who  testify  on 
his  side,  but  by  the  weight  and  credence  you 
give  to  the  witnesses." 

It  Is  needless  to  say  tliere  Is  no  error  in 
giving  such  Instruction.  We  have  examined 
the  instructions  of  the  court,  and  hold  that 
they  state  the  law  of  the  case  clearly  and 
accurately  and  contain  no  reversible  error. 

It  Is  not  necessary  to  analyze  the  seed 
grain  and  feed  law  enacted  at  the  special 
session  of  the  Legislature  In  1918,  In  chapter 
18  of  the  laws  passed  at  such  special  session, 
as  such  law  has  no  relation  to  this  case. 

Bredstrand  testified  that,  of  the  wheat  he 
got  from  Stlehm,  he  seeded  around  70  acres 
or  between  60  and  70  acres  on  the  S.  B.  %  of 
section  17.  He  testified  positively  that  he 
raised  no  wheat  from  such  seed,  and  the  sub- 
stance of  his  testimony  Is  that  he  seeded  the 
same  land  to  flax  as  the  wheat  was  blown 
out  He  further  testified  in  substance  that 
there  was  some  wheat  raised  upon  the  S.  E. 
%  of  section  17,  on  a  certain  20  acres,  but 
that  seed  for  that  20  acres  was  obtained  from 
Mrs.  Ma(&en,  or  was  seed  that  he  had  left 
from  the  Macken  seed.  The  following  ques- 
tion was  asked  Bredstrand: 

"Q.  Did  you  raise  any  wheat  on  that  land  at 
all  where  the  wheat  was  sown?    A.  No,  sir." 

[4]  The  appellant  assigns  errot  based- upon 
the  exclusion  of  Exhibit  11  by  the  trial  court 
There  was  no  reversible  error  in  excluding 
such  exhibit  Exhibit  11  is  a  Uen  statouent 
executed  by  Mrs.  Macken  setting  forth  the 
number  of  bushels  of  wheat  she  furnished 


Bredstrand  to  be  sown  on  the  S.  B.  %  of  sec* 
tlon  7,  township  152,  range  76.  This  lien 
statement  is  signed  and  acknowledged  by 
Mrs.  Macken.  After  the  acknowledgment  and 
the  signature  of  the  notary  public,  the  fol- 
lowing words  were  printed  on  said  instru- 
ment: 

"I  do  hereby   acknowledge  that  the  above- 
named  lien  claimant  has  furnished  me  seed  in 
the  quantity,  of  the  value  and  at  the  agreed 
prices  as  stated  in  the  foregoing  lien  statement 
"[Dated]    March. 
"[Signed]    Leonard  Bredstrand." 

It  is  dear  from  this  that  Bredstrand  is 
simply  acluiowledging  the  quantity  and  value 
of  the  wheat  and  says  nothing  about  the  land 
upon  which  it  Is  to  be  sown.  It  would  hard- 
ly seem  that  statements  made  by  Mrs.  Mack- 
en, as  to  where  the  seed  she  furnished  was 
to  he  seeded,  would  be  material  to  this  case; 
but,  if  the  exhibit  had  been  admitted  by  the 
court,  it  would  tend  to  prove  only  that  Mrs. 
Macken  furnished  seed  for  the  S.  TS.  ^,  at 
section  7,  township  152,  range  76,  but  this 
would  in  no  way  tend  to  prove  that  the  wheat 
In  question  was  produced  from  the  seed  fur- 
nished Bredstrand  by  plaintiff.  Neither  can 
we  see  how  it  in  any  manner  affected  tlie 
credibility  of  any  other  testimony  given  by 
Bredstrand.  There  Is  no  reversible  error  in 
the  refusal  of  the  court  to  receive  Exhibits 
11  and  12  In  evidence.  The  court  committed 
no  error  in  refusing  to  receive  in  evldoice 
any  of  the  exhibits  excluded,  for  the  reasra 
that  no&b  of  them  would  prove,  or  tend  to 
prove,  that  the  grain  in  question  was  pro- 
duced from  the  seed  or  part  of  the  seed  fur- 
nished by  plaintiff  to  Bredstrand. 

Plaintiff  must  prove,  to  recover  in  tills 
case,  that  the  grain  in  question  was  produced 
from  the  seed  or  part  of  the  seed  furnished 
by  plaintiff  to  Bredstrand.  This,  plaintiff 
virtually  concedes  that  he  cannot  do.  It  is 
plain,  under  such  circumstances,  that  a  new 
trial  could  avail  the  plaintiff  nothing.  It  ap- 
pears to  us  the  verdict  of  the  Jury  finds  sup- 
port in  the  evidence,  and,  the  jury  being  the 
exclusive  Judges  of  the  facts,  their  verdict 
will  not  be  disturbed. 

The  order  appealed  from  is  affirmed,  with 
costs. 
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SA>T£E  T.  UHI/E^HOPP  et.al.  (No.  322590 
(Supreme  Onrt  of  Iowa.     Nov.  22,  1»1».> 

1.  BoTTNDAXnW  «Sb44  —  PBOCKKDINO  TO  SiS- 
TABUSH  IHWT  OOBHESB  —  TUAL  DS  NOVO 
ASD  ON   APFEAIi. 

A  proceeding  to  establish  lost  comers,  under 
0>de,  {{  4228-42S9,  was  not  triable  de  novo  in 
Sopreme  Court  on  appeal,  btSaig  a  spadal  pro- 
ceeding, ordinarily  triable  aa  ordinary,  proceed- 
ing, thoiigh  without  jury,  also  by  express  pro- 
Tision  of  section  4237,  as  to  mode  of  trial  on 
appeal. 

2.  BOTTirDASIXB  «s^T(8)— PK00XK0IK6  TO  B>- 
TABUBK  GOBNHtS— KVIIMElfCK. 

In  a  proceeding  to  eatabliah  loet  comers, 
evidence  held  sufficient  to  support  trial  court'a 
tnding  for  plaintiff. 

8.  BOURDABIBB  «B»48(2)  *—  AcKIXTIBSCBlf OB  — 
OWREK  NON  OOKFOS. 

If  acqaiescence  in  line  of  fence  could  not 
operate  against  owner  non  compos  mentis,  it 
ongbt  not  to  operate  against  her  adjoining  neigh- 
bor. There  oonM  be  no  aeqoiuneouee  of  the  one 
vbich  negatived  the  acquiescence  of  the  other. 

AK)eal  from  District  C!onrt,  Botler  Ooua- 
ty;  C.  H.  Kelley,  Judge. 

PtDceeding  to  establli^  lost  comers.  There 
was  a  finding  by  the  court,  from  which  the 
defendants  bave  appealed.    Affirmed. 

W.  T.  Evans,  of  Parkeisburg,  and  D. 
Toogd,  of  Apllngton,  for  appellants. 

J.  V.  Gregory,  of  Parkersburg,  and  B.  P. 
Andrews,  of  Hampton,  for  appellee. 

ESVANS,  J.  Tbe  lands  Involved  are  sit- 
nated  to  tbe  northwest  quarter  of  a  certain 
section  7.  The  following  plat  prepared  by 
the  commissioner  will  aid  In  an  nndercrtand- 
ing  of  the  case: 

Flat  of  Section  I9-81— 17. 
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The  dotted  lines  on  the  plat  represent  the 
present  location  of  the  fences.  The  other 
liaes  indicate  the  true  government  lines. 
From  the  plat  It  will  be  seen  that  the  plain- 
tiffs owns   the   northwest   quarter  of   the 


nortkwest  quarter  of  said  section.  It  Is  a 
fractional  quarter,  and  the  deficiency  is  gath- 
ered into  plaintiff's  tract  According  to  ttte 
true  government  lines  his  tract  contained 
27.27  acres,  whereas  according  to  tbe  fence 
lines  he  had  28.36  acres,  l^iough  the  defend- 
ants first  contended  that  the  fence  lines  were 
the  true  government  lines,  tbe  parties  in  in- 
terest stipulated  that  tbe  report  and  plat  of 
tbe  commissioner  correctly  $et  forth  the  true 
government  lines.  Tbe  controversy  was 
thereby  narrowed  down  to  the  question  of 
whether  there  had  been  such  an  acquiescence 
in  the  alleged  fence  lines  as  to  establish  the 
same.  Tbe  trial  court  found  against  tbe  de- 
fendants in  that  respect,  and  established  the 
lines  in  accordance  with  the  true  government 
lines  shown  by  the  report  of  the  commis- 
sioner. 

[1,2]  We  are  first  confronted  with  the 
question  of  practice  as  to  whether  tbe  appeal 
la  before  us  for  trial  de  novo  or  as  an  ordi- 
nary proceeding.  It  is  tbe  contention  of  the 
appellants  that  the  case  is  before  us  for  trial 
de  novo  on  the  theory  that  it  was  tried  in 
equity  below.  This  Is  denied  by  the  plain- 
tiff, Tbe  record  discloses  that  the  case  was 
begun  by  the  plaintiff  under  chapter  5,  title 
21,  being  sections  4228  to  4239,  inclusive. 
Ordinarily  such  a  proceeding  Is  a  apedal  pro- 
ceeding. This  one  is  exinressly  declared  to 
be  such  by  section  4230.  Ordinarily  also  such 
a  proceeding  is  triable  as  an  ordinary  pro- 
ceeding, though  without  a  Jury.  By  section 
4237  It  Is  expressly  provided  that  this  pro- 
ceeding Is  triable  in  such  manner  on  appeal. 
If  tb«  case  was  actually  tried  below  on  the 
equity  side  of  the  court  the  record  before  us 
does  not  so  disclose.  It  must  be  held,  there- 
fore, that  the  case  Is  not  triable  here  de  novo. 
This  holding  becomes  quite  ooncluslve  of  tbe 
api>eaL  Tbe  evidence  was  conflicting.  The 
preponderance  of  numbers  was  with  tbe  de- 
fendants, but  the  evidence  of  the  plaintiff 
was  not  wlthoat  the  support  of  corroborating 
drcnmstances.  Tbe  fence  line  contended  for 
by  the  defendants  was  not  straight,  but  was 
irregular.  The  fence  originally  had  been 
built  when  the  land  on  both  sides  was  held 
by  the  same  owner.  There  was  evidence  for 
tbe  plaintiff  that  frequent  changes  had  been 
made  In  tbe  location  of  the  fence,  such  as  it 
was.  We  are  clear,  therefore,  that  it  cannot 
be  said  that  the  finding  of  the  court  lacked 
substantial  support  in  tbe  evldoice.  The  re- 
sult is  equitable. 

[3]  There  is  another  fact  that  appears  In- 
cidentally which  might  have  bad  controlling 
Importance.  Mrs.  Orvis,  the  owner  of  the 
southwest  quarter  of  the  northwest  quarter, 
Is  non  compos,  and  has  been  such  for  25 
years.  It  is  at  least  doubtful  whether  ac- 
quiescence could  have  been  claimed  as 
against  her.  If  it  conld  not  operate  against 
her,  it  ought  not  to  operate  against  her  ad- 
Joining  neighbor.    There  conld  be  no  acqules- 
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cence  of  the  one  whldi  negattred  Oie  ao> 
qnleacence  of  the  other. 

Finding,  as  we  do,  that  the  Judgment  of 
the  court  below  has  support  in  the  evidence, 
we  cannot  enter  upon  a  consideration  of  the 
relative  weight  of  the  conflicting  testimony. 

The  judgment  below  is  therefore  affirmed. 

PRBSTON,  C.  J,  and  IiADD  and  8ALIN- 
GBB,  JJ.,  concur. 


MOORE  V.  STATES  AUTO  SUPPLY  CO. 

etal.    (No.  32430.) 
(Supreme  CJourt  of  Iowa.    Nov.  16,  1918.) 

1.  CobpoiulTIONs  ®=»82  —  Oftzon  to  Rktobn 
Stock— Waiver. 

Plaintiff  stookholder,  who  alone  could  exer- 
cise option  of  returning  stock  of  auto  supply 
company  and  demand  i>ayment  of  purchase 
price,  could  waive  the  option. 

2.  Corporations  $=>S2  —  Waiver  of  Oftioit 
TO  Retubn  Stock— Evidence. 

Proof  that  stockholder  of  auto  supply  com- 
pany waived  privilege  of  returning  stock  and 
demanding  payment  of  purchase  price  need  not 
be  by  direct  evidence,  but  may  be  inferred  from 
transactions  and  conduct  of  tiie  parties. 

3.  CORPOBATIONS  ®^82  —  AOREBMZNT  TO  RE- 

TTTRN  Monet  Paid  fob  Stock— Waiver. 
Plaintiff  stockholder,  who  had  the  right  un- 
der an  agreement  with  auto  supply  company  to 
return  his  shares  of  stock  and  receive  amount 
paid  therefor  with  interest,  held  to  waive  such 
right  by  signing  written  agreement  made  be- 
tween stockholders  of  supply  company  and  part- 
ners of  another  company  for  the  organization  of 
a  new  corporation,  which  was  to  take  over  as- 
sets of  old  concerns  and  issue  stock  to  incorpo- 
rators of  new  corporation. 

Appeal  from  District  Court,  Folk  Coun- 
ty;  Thos.  J.  Guthrie,  Judge. 

Actl<n  upon  a  written  contract  to  recover 
a  sum  paid  for  certain  shares  of  stock,  with 
Interest  At  the  condoalon  of  plaintiff's  evi- 
dence, the  court,  upon  motion  of  couneel  for 
defendants,  directed  the  jury  to  return  a 
verdict  in  their  favor.    Affirmed. 

Guy  A.  Miller,  of  Des  Moines,  for  appel- 
lant. Brammer,  Lehmann  &  Seevers  and 
Henry  &  Henry,  all  of  Des  Moines,  for  ap- 
pellees. 

STEVENS,  J.  Plaintiff,  in  May,  1916,  pur- 
chased, and  paid  therefor  $5,000  In  cash,  50 
shares  of  the  capital  stock  of  the  States  Auto 
Supply  Company,  a  corporatloii  doing  busi- 
ness in  the  city  of  Des  Moines,  at  the  same 
time  in  writing  agreeing,  upon  demand  ot 
the  corporation  at  any  time  within  one  year, 
to  return  said  stock,  upon  payment  of  the 
above  amount,  with  interest  at  the  rate  of 
7  per  cent,  per  annum.  The  contract  also 
gave  plaintiff  the  right  to  retnm  the  stodt 
within  the  same  time,  and  demand  the  re- 
turn of  the  amount  paid  therefor,  with  in- 
terest at  7  per  cent 

The  States  Auto  Supply  Company  was  en- 
gaged in  the  business  of  selling  automoUle 
supplies,  accessories,  and  equipment    A  co- 


partnership, Imown  as  the  Hlppee  Motor  Sup- 
ply Company,  also  located  in  Des  Moluea, 
was  engaged  in  the  sanw  Una  of  business. 
In  December,  1916,  the  owners  of  the  capi- 
tal stodc  of  tbe  States  Anto  Snpply  Company, 
including  plaintiff,  together  with  the  individ- 
ual partners  of  the  Hlppee  Motor  Supply 
Company,  entered  into  a  written  agreement 
for  the  orfpanizatlon  of  a  new  corporation, 
to  be  known  as  the  Hlppee-States  Company, 
with  a  capital  stock  of  $1,000,000.  The  net 
assets  of  the  States  Anto  Supply  Company 
and  the  Hlppee  Motor  Snpply  Company  were 
to  be  turned  over  to  the  new  corporation, 
and  shares  of  capital  stock  Issued  to  the  in- 
corporators of  the  new  concern  in  propo^ 
tlon  to  the  contributions  made  by  the  respec- 
tive xmrtles  to  the  new  organization.  The 
contract  further  provided  that  the  Hippee- 
States  Company  should  be  incorporated  oo 
or  before  January  1,  1917,  under  the  laws 
of  Sonth  Dakota,  bat  was  to  have  Its  prin- 
cipal place  of  business  In  the  dty  of  Des 
Mobies;  that  the  shareholders  of  the  capital 
stock  of  the  States  Auto  Snpply  C>>mpany 
would  praeeed  at  once  to  dissolve  said  cor- 
poration, and  a  member  of  the  former  copart- 
nership and  H.  F.  Shepherd,  president  and 
manager  of  the  former  corporation,  were  au- 
thorized to  have  articles  of  incorporation 
pr^ared  for  the  new  corporation,  and  to 
execute  such  other  papers  or  agreemoita 
as  might  be  necessary  in  carrying  out  the 
terms  of  the  contract  The  reflective  inter- 
ests of  each  of  the  copartners  of  the  Hlppee 
Motor  Supply  Company,  together  with  the 
number  of  shares  of  stodE  held  by  each  of  the 
shareholders  In  the  States  Auto  Snpply  Com- 
pany, were  designated  in  the  contract 

After  the  inoonmration  of  the  new  organ- 
ization was  completed,  shares  of  stodt  were 
issued  in  accordance  with  the  agreement,  and 
delivered  to  the  parties  entitled  thereto,  ex- 
cept the  plaintiff,  who  declined  to  recdve 
the  same.  The  new  corporation  was  not  or- 
ganized until  after  January  1,  1917,  and  the 
shares  of  stock  in  the  new  corporation  were 
tendered  to  plaintiff  on  or  about  February 
27th.  But  the  record  does  not  disclose  when 
the  new  articles  of  incorporation  were  filed. 

On  January  29,  1917,  plaintiff  served  a 
written  notice  upon  the  several  parties  in 
interest,  including  the  States  Anto  Supply 
Company,  offering  to  return  the  shares  of 
stock  held  by  him  therein,  and  demanded 
payment  of  the  $5,000,  with  Interest  thereon, 
according  to  the  terms  of  the  contract  enter- 
ed Into  between  himself  and  said  corporation 
in  May,  1916.  On  March  16,  1917,  a  further 
notice  was  served  upon  the  sharehcrfders  of 
the  new  corporation  by  plaintiff  electing  to 
rescind  the  contract  of  December  26,  1916, 
upon  the  ground  that  he  was  induced  to  sign 
the  same  by  the  fraud  of  H.  F.  Sh^herd. 

The  petition  in  this  case  was  filed  March 
29,  1917,  and  alleged  the  contracts  of  May 
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and  December,  1916,  the  organlzatton  of  the 
new  corporation,  and  the  transfer  of  the  as- 
sets of  the  States  Auto  Supply  Company 
thereto,  the  offend  return  of  shares  of  stock 
held  by  plalntUF  In  the  Attto  Supply  Oom- 
pany,  and  the  d«nand  for  the  payment  of 
$5,000  and  Interest  therefor,  and,  further, 
alleged  tt|at  plaintiff  was  induced  to  enter 
Into  the  contract  of  December  26th  by  cer- 
tain false  and  fraudulent  representations 
made  to  him  by  H.  F.  Shepherd  respecting 
the  ralue  of  the  shares  of  stock  to  be  issued 
by  the  new  corporation. 

The  States  Auto  Supply  Company,  for  de- 
fease, allegred  that  plaintiff,  by  the  ezeco- 
tlon  of  the  contract  of  December  26th  and 
his  subsequent  conduct,  waived  the  provi- 
sions of  his  contract  by  which  the  States 
Auto  Supply  Company  agreed  to  repurchase 
the  stock  at  the  price  therein  set  forth,  and 
that  he  is  thereby  estopped  from  returning 
said  sto<*  and  demanding  payment  therefor. 
The  answer  of  the  Hlppee-States  Company 
consisted  of  a  general  denial,  together  with 
the  admission  that  It  received,  and  was  in 
possession  of,  the  net  assets  of  the  States 
Anto  Supply  Company,  for  which  it  averred 
that  it  paid  full  value  in  accordance  with  the 
contract  of  December  26th. 

The  rules  of  law  governing  waiver  aro 
familiar  and  need  not  be  stated.  But  little 
evidence  was  offered  on  behalf  of  plaintiff, 
who  testified  that  the  contract  in  suit  was 
repeatedly  discussed  at  meetings  of  the  share- 
holders of  the  States  Auto  Supply  Company 
and  members  of  the  Hippee  Motor  Supply 
Company,  except  George  B.  Hippee,  but  the 
record  Is  silent  as  to  the  substance  and  pur- 
port of  the  discussion.  The  only  direct  evi- 
dence of  conversations  between  plaintiff  and 
other  parties  to  the  contract  of  December 
26th  Is  that  in  which  plaintiff  claims  that 
Shepherd  represented  to  him  that  stock  in 
the  new  corporation  would  be  worth  at  least 
$125  a  share,  and  that  the  stockholders  of  the 
States  Auto  Supply  Company  would  realize 
a  profit  of  from  20  to  25  per  cent  in  cash  or 
stock,  and  that  he  was  Induced  by  said  repre- 
sentations to  sign  the  contract. 

The  shares  of  stock  Issued  by  the  new  cor- 
poration, and  which  -were  tendered  to  plain- 
tiff, consisted  of  50  shares  of  preferred  and 
■10  shares  of  common  stock,  all  of  the  par  val- 
ae  of  $100.  It  will  be  observed  that  the  con- 
tract of  December  26th  provided  for  the 
transfer  of  all  of  the  net  assets  of  the  States 
Anto  Supply  Company  and  of  the  Hippee 
Motor  Supply  Company  to  the  new  corpora- 
tion, and  for  the  Issuance  of  stock  therein  to 
the  shardiolders  of  the  former  corporation 
and  the  members  of  the  copartnership  in  pro- 
portion to  the  respective  Interests  of  each 
therein,  as  shown  by  the  books  of  the  new 
corporation,  whereupon  the  forroer  corpora- 
tlOD  was  to  be  dls-solved  and  its  affairs  Closed. 

?laintiff  must  have  known  at  the  time  he 
agned  the  contract  of  December  20th  that. 


in  addition  to  the  shareholders  of  the  States 
Auto  Supply  Company,  certain  members  of 
the  Hippee  Motor  Supply  Company  were  to 
receive  stock  in  the  new  corporation,'  and 
that  in  carrying  out  the  contract  all  of  the 
assets  of  the  States  Auto  Supply  CcHupany 
and  the  Hippee  Motor  Siytply  Company 
would  be  transferred  to  the  new  organiza- 
tion, and  that  nothing  would  ronaln  out  of 
which  payment  of  the  $6,000  now  demanded 
by  him  could  be  made.  He  must  have  also 
known  that  the  Hlppee-States  Company  had 
not  agreed,  In  writing  or  otherwise,  to  pay 
him  $5,000,  with  interest,  for  the  stock  held 
by  him  in  the  States  Auto  Supply  Oompany, 
and  that,  by  the  absorption  of  the  assets 
of  the  old  corporation  by  the  new,  his  stock 
in  the  former  was  rendered  absolutely  value- 
less. The  States  Atkto  Supply  Cbmpany  was 
wholly  without  assets  or  available  means  of 
r^urcbaslng  the  stock.  All  of  this  must 
have  been  apparent  to  plaintiff.  There  ia 
nothing  In  the  record  showing  that  the  new 
corporation  was  organized  with  the  under- 
standing up<^n  the  part  of  the  Incorporators 
that  the  terms  of  the  May  contract  were  to 
be  carried  out  by  tt  Indeed,  it  Is  conceded 
that  George  P.  Hippee  did  not  even  know  of 
the  existence  of  the  contract.  According  to 
his  own  testimony,  plaintiff  was  induced  to 
sign  the  December  agreement  solely  because 
of  certain  attractive  representations  held 
OQt  to  him  by  Shepherd  respecting  the  pro- 
spective increased  value  of  stock  in  the  new 
corporation  over  that  held  by  him- In  the  old. 
Evidently  his  purpose  in  signing  the  De- 
cember contract  was  to  obtain  the  benefits 
that  he  expected  would  come  to  him  from 
the  new  organization,  but  this  evidence  was, 
upon  motion  of  counsel  for  the  States  Auto 
Supply  Company,  stricken  by  the  court.  By 
the  written  consent  of  plaintiff  and  the  te< 
mainlng  owners  of  the  capital  stock  of  the 
States  Auto  Supply  Company,  its  assets  were 
dlsiK>sed  o^  and  Its  only  available  means  of 
repurchasing  his  stock  destroyed.  Plaintiff 
could  not  have  reasonably  intended,  when  be 
signed  the  December  contract,  at  some  future 
time  to  return  the  stock  which  he  held  la 
the  old  corporation  and  demand  payment  of 
$5,000,  with  Interest  therefor,  In  accordance 
with  the  May  agreement  As  before  stated, 
the  record  does  not  disclose  the  conversations 
between  plaintiff  and  his  associates  In  the 
organization  of  the  new  corporation,  respect- 
ing the  contract  In  suit  but  we  infer  that  it 
did  not  relate  to  the  assumption  of  the  ob- 
ligations thereof  by  the  new  corporation,  and 
that  nothing  was  said  to  Induce  plaintiff  to 
believe  that  his  contract  would  be  carried 
out  according  to  its  terms  if  the  new  corpo- 
ration was  organized.  Plaintiff  was  not  a 
creditor.  In  the  usual  sense,  of  the  old  cor- 
poration, but  held  a  contract  containing  cer- 
tain provisions  beneficial  to  him. 

[1]  Plaintiff  alone  could  exercise  the  op- 
tion of  returning  the  stock  and  demanding 
the  payment  of  the  purchase  price  agreed 
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upon  by  the  parties  to  the  contract  The 
privilege  of  doing  so  could  be  waived  by 
him. 

[2]  Proof  of  such  waiver  need  not  be  by 
direct  evidence,  but  may  be  Inferred  from 
the  several  transactions  shown  and  the  con- 
duct of  the  parties. 

[3]  To  onr  opinion,  the  record  did  not  pre- 
sent a  question  of  fact  to  be  passed  upon  by 
a  Jury.  The  conclusion  from  the  whole  rec- 
ord Is  irresistible  that,  by  signing  the  De- 
cember contract  with  full  knowledge  of  all 
its  terms  and  conditions,  and  the  necessary 
effect  of  the  consummation  thereof  upon  the 
former  corporation  and  the  disposition  of 
its  assets,  plaintiff  fully  intended  to  waive 
the  provision  of  the  contract  In  question. 
The  assets  of  the  Hlppee  Motor  Supply  Com- 
pany and  of  the  former  corporation  were  all 
turned  over  to  the  new  corporation  ifi  re- 
liance upon  the  December  contract,  the  terms 
of  which  appear  to  have  been  fully  carried 
out  by  all  of  the  parties  thereto  except  the 
plaintiff. 

Other  questions  argued  by  'Counsel  need 
not  be  considered  herein.  We  reach  the  con- 
clusion that  plaintiff  <*learly  waived  his 
rights  under  the  May  contract,  and  that  the 
court  did  not  commit  error  in  directing  a 
verdict  in  favor  of  the  defendants. 

Affirmed. 

PRESTON,  C.  J.,  and  WEAVER  and  GAY- 
NOR.  JJ.,  concur. 


SKAHAN  V.  HEADING.      (No.  32391.) 
(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 

1.  Tbusts   ®=>104  —  Wkonqfoi,  ASBUMFTIOn 
OF  Aduinistbation  OF  Estate. 

Where  defendant  daughter  in  her  own  wrong 
undertook  to  adminiBter  the  estate  of  her  de- 
ceased mother,  she  became  a  trustee  of  plain- 
tiff, who  was  entitled  to  share  in  the  estate,  and 
was  bound  to  deal  with  him  frankly,  and  malce 
a  full  and  fair  report  of  property  of  estate. 

2.  EXKCUTOBS  AND  Administbatobs  9=9639— 
Settlevent  with  Benefioiaby— Validity. 

Where  defendant  daughter,  who  in  her  own 
wrong  undertoolc  to  administer  estate  of  her 
deceased  mother,  obtained  from  defendant,  en- 
titled to  a  share  in  estate,  an  unfair  settlement, 
because  she  failed  to  make  a  full  and  fair  re- 
port of  property  of  estate,  the  settlement  will 
be  deemed  fraudulent,  altliough  defendant  was 
sincere  in  believing  that  plaintiff  bad  no  rights. 

3.  Limitation  of  Actions  i8=»100(9)— Fbaud 
—Accrual  of  Right. 

Where  plaintiff  at  time  he  made  settlement 
with  defendant  relinquishing  his  right  in  estate 
had  no  personal  knowledge,  except  in  a  general 
way,  of  extent  or  value  of  estate,  and  did  not 
learn  of  falsity  of  defendant's  representations 
with  reference  thereto  until  a  short  time  be- 
fore beginning  action,  the  action  was  not  bar- 
red, since  under  statute  right  of  action  for 
fraud  does  not  accrue  until  discovery  of  fraud. 

4.  Fraud  ®=3G2— Excessive  Dauaqes. 

In  action  based  on  fraud  and  deceit  of  de- 
fendant in  inducing  plaintiff  to  relinquish  his 
rights  in  estate  of  aetendant's  deceased  mother 
for  $900,  heid  that  judgment  of  $776.66  for 
plaintiff  was  not  excessive. 


5.  EXECtTTOBS  AND  ADiaitmnUTOBS  9=aSS9~ 
AMOUKT  TjNLAWFUIiT  RETAZNKD  —  INTER- 
EST. 

Defendant,  in  such  case,  would  be  charge- 
able with  at  least  legal  interest  upon  amount 
which  she  withheld  from  plaintiff. 

Appeal  from  District  Court,  Van  Baren 
County;   C.  W.  Vermilion,  Judge. 

The  opinion  states  the  nature  of  the  cas« 
and  the  material  facts.  From  a  Judgment  in 
plaintiff's  favor,  the  defendant  appeals.  .Af- 
firmed. 

Sloan  &  iSloan,  of  Keosauqua,  for  appellant 
Amos  Jj.  Hemlnger,  of  Keosauqua,  and  Felix 
T.  Hughes,  of  Keokuk,  for  appellee. 

PER  CURIAM.  WiUlam  HoUand  died  in- 
testate about  the  year  1898,  leaving  survir- 
ing  him  bis  widow,  Mary  Holland,  and  one 
only  child,  a  daughter,  who  Is  the  defendant 
herein.  Mary  Holland  had  heen  formerir 
married,  and  was  the  mother  of  Patrick  Ska- 
han,  the  plaintiff  in  this  acUoo.  At  the  time 
of  his  death  WlUiam  .Holland,  Jointly  with 
his  wife,  owned  a  farm  of  112  acres.  No 
administration  of  his  estate  was  ever  had. 
In  the  year  1902  the  widow  and  daughter 
united  in  a  sale  and  conveyance  of  the  farm 
to  one  Dillon.  From  this  sale  Mary  Holland 
received  at  least  $4,000,  which  for  the  time 
being  she  deposited  in  a  bank,  taking  a  cer- 
tificate payable  to  herself  and  daughter  Joint- 
ly. About  $1,650  of  the  money  was  loaned 
by  the  widow.  In  the  year  1903  the  widow 
died  Intestate,  leaving  her  daughter,  the  de- 
fendant, and  her  grandson,  the  plaintiff,  her 
only  heirs.  No  administration  was  ever  bad 
upon  her  estate.  The  defendant  took  posses- 
sion of  the  property  and  estate  left  by  lier 
mother,  procured  new  certificates  of  deposit 
payable  to  herself  for  the  money  stiU.  in  the 
bank,  and  collected  the  loans  which  had  been 
made  by  her  mother.  At  the  time  of  Mary 
Holland's  death  the  plaintiff  was  a  minor, 
and  did  not  arrive  at'  hi?  majority  until  Sei)- 
tember,  1904.  Within  a  few  days  after  be- 
coinlnt;  of  age  plaintiff,  accompanied  by  bis 
stepfather,  called  on  defendant  At  this 
meeting,  the  evidence  fairly  tends  to  sbow, 
defendant  informed  plaintiff  that  the  prop- 
erty derived  from  the  estate  of  Mary  Hol- 
land, and  in  which  he  was  entitled  to  share, 
consisted  of  $900  In  money  and  certain  rest- 
deuce  property  in  town  of  about  equal  value, 
and  that  he  could  have  his  choice  between 
these  items.  (Plaintiff  expressing  his  prefer- 
ence for  the  money,  defendant  paid  him  $900, 
and  in  return  he  executed  to  her  a  quitclaim 
deed  for  the  town  property,  and  a  receipt  In 
full  for  his  distributive  share  in  Mrs.  Hol- 
land's estate.  In  1916  this  action  was  beinin, 
alleging  that  the  settlement  was  procured  by 
fraud  and  deceit  practiced  upon  him  by  the 
defendant 

[1,  2]  While  there  Is  conflict  in  the  testi- 
mony, we  think  the  trial  court  was  Justified 
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In  Sndlng  that'  defendaat  did  not  make  a  fair 
and  full  disclosure  of  the  estate  whldi  she 
had  undertaken  to  administer  In  her  own 
wrong,  and  that  plaintiff  was  thereby  deceiv- 
ed and  misled  Into  the  ezecndon  of  a  final 
receipt.  The'  fact  seems  to  be  that  defendant 
had  Imbibed  the  Idea  that  plalntlfPs  relation- 
ship to  the  deceased  was  not  such  as  entitled 
him  to  any  share  whatever  In  the  estate, 
and  that  his  claim  to  any  interest  therein 
was  in  the  nature  of  a  moral  wrong  if  not  le- 
gal infringement  upon  her  own  rights,  a  con- 
viction which  she  did  not  hesitate  to  express 
upon  the  trial  below.  In  that  mental  atti- 
tude it  was  easy  to  Justify  herself  in  giving 
to  plaintiff  the  least  practicable  Information 
with  respect  to  the  business,  and  obtain  for 
herself  the  most  advantageous  settlement 
possible.  But,  having  by  her  own  act  made 
herself  a  trustee  for  the  plaintiff,  she  was 
bound  to  deal  with  him  frankly,  and  make 
a  foil  and  fair  report  and  showing  of  the 
property  which  bad  come  into  her  bands 
from  her  mother  or  from  her  mother's  estate. 
Failing  to  do  so  and  thereby  obtaining  an  un- 
conscionable or  unfair  settlement  or  dis- 
charge it  will  be  deemed  fraudulent,  even 
though  she  was  sinoere  in  believing  defend- 
ant bad  no  rights  in  the  premises.  We  are 
satisfied  that  the  record  establishes  the  i>Iaia- 
tiS's  claim  in  this  respeet. 

|3]  It  is  argued,  however,  that  the  claim 
sued  aptm  is  barred  by  the  statute  of  limita- 
tions. We  think  not  Under  our  statute  the 
limitation  up<m  the  right  of  action  for  fraud 
does  not  l>egln  to  run  until  the  alleged  fraud 
comes  to  the  iotowledge  of  the  person  defraud- 
ed. When  Mrs.  Holland  died,  and  for  a  con- 
idderable  period  thereafter,  plaintiff  was  Ut- 
ing  in  another  neighborhood^  in  ,aaother 
county,  and  appears  to  have  had  no  iteraonal 
knowledge,  except  In  a  reiy  general  way,  of 
the  extent  or  value  of  the  estate,  and  the  fact 
that  defendant's  repreeentatlon  concerning 
it  was  untrue  did  not  come  to  bis  attention 
antll  a  short  time  before  tills  action  was  be- 
gun. 

[4, 1]  The  trial  ooort  found  plaintiff  en* 
titled  to  recover  the  sum  of  9776.66.  This 
is  said  by  appellant  to  be  excessive  on  any 
I>roper  basis  of  accounting.  On  the  contrary 
we  are  inclined  to  the  view  tiiat  a  Judgment 
for  even  a  larger  som  could  well  have  been 
josUfled.  Defendant  was  chargeable  with 
at  least  simple  Interest  at  the  legal  rate  up- 
on the  amount  which  she  withheld  from 
the  plaintiff.  Tht  sum  adjudged  In  his 
favor,  therefore  involves  no  more  than  a 
finding  that  at  a  proper  accounting  at  the  date 
of  the  settlement,  made  in  1804,  plaintiff 
woald  have  received  from  defendant  about 
^5  in  addition  to  what  she  did  in  fact 
par  him,  and  this,  so  far  as  the  amount  of 
the  eotate  Is  concerned  is  fully  sustained 
by  defendant's  own  testimony. 

The  cause  appears  to  have  been  fairly  tried 


and  properly  decided, 
affirmed. 


The  decree  below  ts 


PRESTON,  a  J.,  and  GATNOB  and  STB- 
VEINB,  JJ.,  eoncar. 


SECHLICH  V.  HABRIS-EMEBX  CO. 
(No.  32160.) 

(Supreme  Court  of  Iowa.     Nov.  16,  1918.) 

1.  IlTFARTS    «=>14— LA.BOB   LiAWS  —  BUPLOT- 

xxNT  or  Chtco. 
If  a  girl  was  under  14  years  of  age,  a  de- 
partment store  company  could  not  employ  her 
in  its  store. 

2.  Mastkb  and  Shbvant  «e9366— Workmsn's 
coxpbksaiion  aot  —  euflotuent  of 
Chilo. 

A  department  store  company,  by  its  void 
contract  employing  a  girl  under  14  years  of  age, 
could  not  lunit  its  UabiUty  for  injury  to  h«r 
to  the  comitensation  fixed  by  the  Workmen's 
Compensation  Act,  to  which  she  was  incapable 
of  giving  consent. 

3.  Mastsb  and  Skbvant  «=3>366— Wobkmbn's 

COMFBNBATIOII  AOT  —  iLLBOATrrr  Of  £h- 
PUISXENT. 

Misstatement  by  girl  under  14,  in  order  to 
secure  employment,  that  she  was  older,  is  no 
defense  to  her  employer,  sued  for  injury  to  her, 
and  (daiming  only  remedy  is  under  Workmen's 
Compensation  Act,  despite  illegality  of  employ- 
ment; prohibition  agamst  employment  of  child 
under  14  being  absolute. 

Ajppeal  from  District  Court.  Folk  County; 
Thos.  J.  Guthrie,  Judge. 

Action  at  law.  The  material  facts  are 
stated  In  the  osioXaa,    Affirmed. 

Stipp,  Perry,  Bannister  ft  Starsinger,  of 
Des  Moines,  for  appelant 

Jordan  &  Jordan  and  MlUer  ft  WalUng-' 
ford,  all  of  Des  Moines,  for  appellee. 

WBIAVKR,  J.  Kate  Sechllch,  a  girl  under 
14  years  of  age,  was  employed  by  the  de- 
fendant to  perform  service  in  its  department 
store  in  the  dty  of  Des  Moines.  While  so 
engaged  the  girl  fell  Into  the  shaft  of  an 
elevatw  used  in  the  store  and  was  killed. 
This  action  Is  brought  to  recover  damages 
to  the  estate  of  the  deceased,  on  the  alleged 
ground  that  the  death  of  the  intestate  was 
caused  by  the  negligence  of  the  defendant. 
The  charge  of  negligence  Includes  the  fol- 
lowing specifications: 

(1)  Failure  to  provide  and  maintain  a  safe 
place  to  work. 

(2)  Employing  a  diUd  of  tender  years  con- 
trary to  law  and  without  the  consent  of  her 
parents. 

(8)  Failure  to  give  the  deceased  proper  in- 
struction and  warning. 

(4)  Overloading  the  deceased  with  bundles 
and  packages,  thereby  preventing  her  from 
seeing  the  danger  to  which  she  was  exposed. 

(5)  Leaving  the  elevator  diaft  unguarded. 
(0)  Elmploying  an  unskilled,  negligent,  and 

Incompetent  operator  of  the  elevator. 
To  this  petition  the  defendant  demurred. 
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on  the  ground  that  the  court  was  without  Ju- 
risdiction to  hear  or  try  this  case,  and  that 
the  recovery,  if  any,  is  to  be  had  by  apply- 
ing for  compensation  under  the  provision  of 
the  Workmen's  Compensation  Act  (Acts  85th 
Gen.  Assem.  c.  147).  The  demurrer  was 
overruled,  and  thereupon  defendant  filed  an 
answer,  in  which,  after  denying  the  petition 
generally,  it  admits  its  ownership  and  opera- 
tion of  the  store  above  mentioned;  admits 
that  on  February  17,  1917,  it  employed  Kate 
SechUch  to  perform  service  in  said  store, 
where  she  remained  until  March  7,  1917, 
when  she  was  injured.  It  Is  further  alleged 
that  before  she  entered  said  service  the  de- 
ceased applied  to  defendant  for  employment, 
stating  and  representing  that  she  was  of  the 
age  of  more  than  15  years,  and  that  defend- 
ant, believing  and  rejying  upon  such  repre- 
sentation, did  enter  into  a  written  agree- 
ment or  promise  to  give  her  employment,  and 
agreed  to  return  her  work  permit  at  the  ex- 
piration of  such'  employment,  in  case  one 
was  issued  by  the  proper  authority.  It  fur- 
ther alleges  that,  having  obtained  the  said 
written  agreement  of  the  defendant,  the  de- 
ceased went  to  the  proper  officer,  who  issued 
her  a  permit  allowing  her  to  enter  the  de- 
fendant's employment,  and  stating  the  date 
of  her  birth  to  be  September  1,  1901,  thus 
making  It  appear  that  she  was  then  more 
than  15  years  of  age;  and  thereafter  the  de- 
fendant, in  good  faith  believing  that  the  girl 
was  more  than  15  years  old  and  that,  if  In- 
jured in  its  service,  she  would  accept  com- 
p^isatlon  therefor  according  to  the  provi- 
sions of  the  Workmen's  Compensation  Act, 
did  take  her  into  Its  said  employm^it  The 
answer  further  alleges  that  the  parents  of 
the  girl  knew  she  was  employed  In  defend- 
ant's store,  and  not  until  some  time  after 
her  injury  did  they  make  any  claim  that  she 
was  under  IS  years  of  age,  or  that  she  had 
been  unlawfully  employed.  It  is  also  plead- 
ed that  defendant  has  at  all  times  been  and 
now  is  ready  and  willing  to  pay  and  make 
compensation  for  the  injury  and  death  of 
Kate  Sechlldi  according  to  the  terms  and 
provisions  of  the  Compensation  Act. 

PlaintifT  attacked  the  answer  by  motion  to 
strike  therefrom  as  immaterial  all  the  matter 
therein  alleged  and  pleaded,  except  its 
admission  and  denials  of  matters  stated  in 
the  petition.  The  motion  was  sustained,  the 
matter  objected  to  was  stricken  from  the 
answer,  and  defendant  appeals. 

[1,2]  I.  If  the  deceased  was  under  14 
years  of  ege^  then  defendant  could  not  law- 
fully take  her  Into  its  employment  This  we 
do  not  understaud  is  denied  by  counseL 
They  contend,  however,  that  while  such  vlo- 
Iatl<Mi  of  the  statute,  if  In  fact  It  was  violat- 
ed, might  render  defandant  liable  to  the  pre- 
scribed penalty.  It  Is  none  the  less  true  that, 
whether  the  relation  was  or  was  not  lawfully 
begun,  defendant  was  in  fact  the  girl's  em- 
Idoyer,  and  she  was  in  fact  its  «aap\oy6,  and 


this  is  sufficient  to  bring  the  case  within  the 
scope  of  the  Compensation  Act,  which  pro- 
vides that,  where  not  excepted  by  its  terms, 
the  act  applies  to  "every  employer."  But 
this  theory  ignores  the  fundamental  fact 
that  under  the  compensation  statute  the 
right  of  the  employ^  to  exact  compensation 
from  his  employer  for  personal  Injury,  ac- 
cording to  its  terms,  and  the  right  of  the  em- 
ployer to  exemption  from  all  other  liability 
than  is  there  provided,  are  in  their  last  analy- 
sis a  matter  of  contract  Neither  party  is 
bound  by  the  terms  of  the  contract  as  to  com- 
pensation until  he  expressly  or  impliedly  ac- 
cepts its  terms.  The  employment  of  a  child 
under  the  prescribed  minimum  age  being  for- 
bidden, the  child  cannot  lawfully  consent  to 
take  employment  under  the  statute,  nor  can 
the  employer  by  such  void  contract  limit  his 
liability  for  injury  to  such  child  to  the  com- 
pensation fixed  by  the  act,  to  whldi  it  was 
Incapable  of  giving  consent  This  would  seem 
to  be  the  necessary  result  even  without  re- 
sort to  the  aid  of  precedent;  but  it  has  al- 
ready been  so  held  by  several  courts.  Wheth- 
er, If  a  child  makes  a  claim  under  the  com- 
pensation act,  the  employer  could  successful- 
ly plead  the  child's  nonage  in  defense,  we  do 
not  attempt  to  decide.  In  New  Jersey,  where 
the  compensation  statute  is  substantially  like 
our  own,  it  has  been  ruled  In  accordance  with 
the  views  above  expressed.  Indeed,  we  see 
no  way  in  which  the  position  taken  by  appel- 
lant can  be  uidield  without  destroying  much 
of  the  effective  force  of  the  statute,  which, 
out  of  regard  fbr  the  weakness  and  inexpe- 
rience of  ddldhood,  forbids  its  employment  In 
certain  kinds  of  labor.  See  Hetzel  v.  Was- 
son  Oo.,  89  N.  J.  Law,  201,  98  AU.  306,  L.  R. 
A.  1917D,  76;  Roszek  v.  Bauerle,  282  III.  557, 
118  N.  E.  991 ;  Acfklln  ▼.  Kietz  (Ohio)  120  N. 
E.  229. 

[3]  11.  Nor  can  the  ftict  If  It  be  a  fact, 
that  the  girl  falsely  or  mistakenly  stated  her 
age  In  taking  the  employment  serve  as  a  de- 
fense to  this  action.  The  prohibition  dec- 
lared by  the  statute  is  absolute  and  uncon- 
ditional, and  one  who  employs  a  young  per- 
son to  perform  a  servlcQ  thus  regulated  or 
forbidden  cannot  be  heard  to  say  in  excuse 
that  he  was  misinformed  as  to  the  employe's 
age,  or  that  he  was  deceived  by  the  apparent 
maturity  of  the  person  employed.  To  hold 
otherwise  would  be  open  the  door  to  whole- 
sale violation  of  the  statute  The  adoption 
of  such  rule  would  be  in  effect  to  amoid  the 
statute  by  reading  into  It  the  word  "knowing- 
ly," or  other  equivalent  expression.  So  far 
as  we  have  been  able  to  ascertain  from  a 
reading  of  the  precedents,  the  overwhelming 
weight  of  authority  is  with  the  position  of 
appellee  in  this  question.  Stetz  v.  Uayer 
Co.,  163  Wis.  161,  156  N.  W.  971,  Ann.  Cas. 
1918B,  675;  PurteU  v.  Reading,  256  lU.  110, 
99  N.  E.  899,  43  L.  R.  A  (N.  S.)  193,  Ann. 
Cas.  1913E,  335;  Tulsa  C.  O.  Ca  v.  Ratley 
(Okl.)  167  Pac.  1056;  Gludna  v.  Goss,  63 
Wash.  401.  116  Pac.  843.  42  L.  B.  A.  (N.  S.) 
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624;  Steel  Oo.  ▼.  Tedlnak,  172  Ind.  423,  87 
N.  B.  22&,  13&  Am.  St  Rep.  S89;  Americ&n  C. 
F.  Ox  T.  Armoitraiit,  214  HI.  606,  78  N.  Bl 
766. 

This  holding  Is  In  line  with  tbe  familiar 
oases  where  the  courts  have  constrned  laws 
forUddtn^  the  sale  or  gift  of  Intoxicants  to 
minors,  the  presence  of  minors  In  hlUlard 
rooms,  and  other  similar  prohibitions 'In  the 
natnie  of  poUce  regalatlons ;  and  It  Is  nnlver- 
nitf  held  that,  where  the  regtdatlon  Is  nn- 
conditional,  liability  fi»r  Its  rlolatloni  does 
not  dqiend  upon  knowledge  of  the  fact  as  to 
the  age  or  eemditlon  of  the  peraon,  or  apon 
proof  of  spedflc  Intent  to  do  an  nnlawfal  act 
Jamison  ▼.  Bnrton,  48  Iowa,  282;  Dudler  V. 
Santbine^  49  Iowa,  d6S,  31  Am.  Bep.  165; 
Hammond  ▼.  King,  137  Iowa,  iSS2,  114  N. 
W.1068. 

III.  The  cases  cited  b<f  appellant,  to  the 
effect  that  corporati<»s  ara  sometlmee  held 
liable  for  acta  done  or  upon  contracts  made 
nltra  Tires,  are  not  api^cable  here.  It  may 
also  be  said  that  the  authorities  are  qnite 
nnanlmons  that  where  the  corporate  act  or 
oootntct  is  <me  which  the  law  expressly  for- 
bids, the  defense  of  ultra  vires  does  apply 
with  all  its  forca  Bank  t.  Chnrcb,  129  Iowa, 
268,  106  N.  W.  678;  Water  Oo.  v.  Oedar 
Bapids,  118  Iowa,  234,  91  N.  W.  lOSl. 

Without  further  discussion  of  the  authori- 
ties, it  Is  to  be  said  that  the  issue  of  law  pra- 
Bented  by  this  appeal  tarns  upon  the  conr 
itroctltm  and  effect  to  be  given  onr  own  stat- 
utes, and  In  our  judgment  tha  trial  conrt's 
raling  Is  clearly  in  accord  with  the  expressed 
legislative  Inteat 

The  printed  record  does  not  show  the  entry 
of  any  Judgment,  bat,  no  qaestlon  having 
been  raised  as  to  the  appealable  character 
Qt  the  ruling  ap<m  the  motion  to  strike  parts 
ot  the  answer,  we  treat  that  proiMsition  as 
conceded  tor  the  purposes  of  the  casa 

Hading  no  error  in  the  record,  the  rnllng 
appealed  from  is  affirmed. 

PBESTON,  C.  J.,  and  OATNOB  and  SXB- 
VENS,  JJ,  concur. 


8ECHLICH  St  al.  v,  HARBIS-BMBIIY  00. 
(No.  82161.) 

(Snpreme  Court  of  Iowa.    Nov.  16,  1918.) 

Appeal  from  District  Oourt,  Polk  County ; 

Thos.  J.  Gnthrie,  Judge. 
The,  opinion  states  the  ease.    Affirmed. 

Stipp,  Perry,  Bannister  8e  Starzinger,  of  Des 
Uoinea,  for  appellant 

Jordan  &  Jordan  and  Miller  &  WalUngford, 
>U  of  Des  Moines,  for  appellees. 

WEAVER,  J.  The  plaintiffs  In  this  case  are 
tb»  parents  of  Kate  SecfaUcli,  who  was  fatally 
injured  while  employed  by  the  defendant  in  its 
department  store  in  the  city  of  Dea  Moines. 
The  petition  alleges  that  the  death  of  the  daugh- 
ter was  occasioned  by  the  defendant's  negligence, 
tbe  specifications  of  which  need  not  be  repeated, 
ud  a  recovery  of  damages  is  demanded  tor  the 


resulting  loss  of  services  of  the  deceased.  The 
facts  disclosed  by  the  record  and  the  defense 
presented  to  the  plaintiffs'  claim  are  identical 
with  those  we  have  considered  and  passed  upon 
at  the  present  term  of  court  in  Jake  Secblich, 
Administrator  of  the  Estate  of  Kate  SediUcb, 
V.  Harris-Emery  Co.,  169  N.  W.  825.  In  that 
case,  as  in  this,  the  appeal  was  from  the  action 
of  the  trial  court  in  striking  parts  of  the  de- 
fendant's answer,  and  we  sustained  the  ruling 
as  correct. 

The  decision  so  annonnced  governs  this  case 
also,  and  the  rnUng  below  is  therefore  affirmed. 

PRESTON,  a  J.,  and  QAYNOB  and  STE- 
VENS, ,JJ.,  concur. 


PENNINGTON  v,  PENNINGTON.' 

(No.  32199.) 

(Supreme  Court  of  Iowa.    Nov.  16,  191&) 

1.  DiVOKCE  «s»130  — iNBTnun  Tbeaxmkkt  — 

EVIOENCK. 

Evidence  held  to  Justify  divorce  decree  for 
wife  on  the  ground  of  cruel  and  inhuman  treat- 
ment not  including  pera<mal  violence. 

2.  DlVOBOB  «s>300— AlXOWAHCK  TOB  SwrOXt 

OS  Son— Modification. 
That  part  of  decree  which  provides  that  de- 
feadant,  husband  past  60  years  of  age,  pay  $25 
a  month  for  support  of  a  son  until  the  son  be- 
comes 21  years  of  age,  will  be  modified  so  as  to 
provide  for  payment  only  until  the  son  becomes 
18  years  of  age,  in  view  of  financial  orcum- 
stances  of  the  parties. 

Salinger,  J.,  dissenting. 

Appeal  from  District  Court  Monroe  Coun- 
ty; C  W.  Vermilion,  Judge. 

Action  for  divorce  on  the  ground  of  cruel 
and  Inhuman  treatment  There  was  a  de- 
cree for  the  plaintiff,  Including  the  custody 
of  the  children,  alimony,  and  costs.  The  de- 
fendant appeals.    Modified  and  affirmed. 

J.  O.  Mabry  and  3obn  B.  Prloek  both  of 
Albla,  for  appellant  N.  E.  Eondall  and  D. 
W.  Bates,  both  of  Albla,  for  appellee. 

EVANS,  J.  [1]  The  cruelty  complained  of 
does  not  Include  personal  violence.  The  claim 
Is  that  for  many  years  the  defendant  has 
been  guilty  of  a  course  of  nagging  conduct 
which  has  resulted  in  on  irreconcilable  sep- 
aration of  the  parties  and  In  a  serious  Im- 
pairment of  the  plaintiff's  health.  The  evi- 
dence on  behalf  of  the  plaintiff  is  in  many 
respects  quite  indefinite.  The  tendency  of 
the  evidence  Is  to  disclose  a  certain  spirit  and 
temperament  in  the  defendant  whereby  he 
assumed  to  assert  his  authority  over  his  wife 
In  rather  petty  ways,  and  la  matters  which 
ought  ordinarily  to  be  left  to  her  personal 
taste.  While  the  defendant  denies  quite  gen- 
erally the  specific  instances  recited  by  the 
plaintiff  in  evidence,  yet  his  own  evidence  dis- 
closes the  capacity  and  temperament  to  do 
the  things  with  which  he  Is  charged  by  the 
plaintiff.  For  Instance,  he  testified  as  fol- 
lows: 

"I  never  denied  her  but  one  thing  so  far  as 
the  lii^g  went  I  never  denied  her  hot  one 
thing  in  mv  life  to  my  recollection.  We  have 
often  talked  about  that    I  did  deny  her  a  hat 
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once.  I  didn't  want  her  to  get  a  hat,  and  she 
wanted  it,  and  I  thought  it  was  too  young  for 
her,  and  I  thought  I  knew  where  the  other 
one  was  and  told  her  where  it  was.  I  thought 
she  didn't  want  it,  and  I  was  wrong;  the  hat 
was  bought  by  a  woman  twenty  years  older 
than  my  wife,  and  the  other  one  showed  up. 
That  is  the  only  thing  in  my  knowledge  that 
I  didn't  give  her.  The  woman  that  bought  it, 
twiinty  years  older.  The  other  hat — there  were 
two  hats,  and  I  thought  if  the  other  hat  went 
where  I  thought  it  did  that  my  wife  would  not 
enjoy  her  hat." 

The  foregoing  was  not  a  grave  matter.  No 
charge  of  cruelty  is  based  upon  it  and  noth' 
ing  is  claimed  for  it,  but  It  bears  with  some 
significance  upon  the  other  evidence  In  the 
case, 

The  defendant  Is  about  six  y^ars  older 
than  his  wife.  They  were  married  at  Albia 
in  1886.  They  moved  to  Kansas,  where  the 
defendant  operated  a  little  bank  and  a  lum- 
ber business  for  a  brief  time.  Thereafter 
they  moved  back  to  Albia,  where  the  defend- 
ant engaged  for  a  short  time  In  the  furniture 
business,  and  thereafter  in  tlie  banking  busi- 
ness. He  was  instrumental  in  the  organiza- 
■  tlon  of  a  new  bank,  of  which  he  became  the 
cashier,  and  so  continued  down  to  the  year 
1905.  His  father-in-law  also  was  actively 
Interested  in  the  organization  of  this  bank 
and  became  a  stockholder  therein.  Since 
1905  the  defendant  has  had  no  definite  line 
of  business.  He  has  been  occupied  in  miscel- 
laneous ways.  He  has  served  as  an  account- 
ant and  as  an  adjuster  of  fire  losses  in  In- 
surance cases  and  as  caretaker  of  property 
for  others.  He  has  been  a  man  of  fair  busi- 
ness capacity,  but  of  limited  means  and  mod- 
erate income.  Both  husband  and  wife  have 
been  industrious  and  economical.  Two  sons, 
William  and  Bob,  survive  to  them,  their 
first  having  died  In  Infancy.  William  was 
bom  in  June,  1896,  and  Bob  in  January,  1901. 
The  home  in  which  the  parties  have  lived  for 
many  years  was  given  to  the  plaintiff  by  her 
father.  It  was  at  the  time  of  moderate  value 
and  In  need  of  betterment  It  was  thereafter 
Improved  and  enlarged  at  a  considerable 
expense.  This  expense  was  met  principally 
by  funds  received  by  the  plaintiff  from  her 
father.  A  substantial  amount  was  also  con- 
tributed by  the  defendant  The  result  of  the 
improvement  was  a  comfortable  home. 
Across  the  street  from  this  home  was  the 
home  of  plaintiff's  father.  The  defendant 
seems  to  have  conceived  that  he  had  on  un- 
pardonable grievance  against  the  father-in- 
law,  which  he  never  communicated  to  the 
father-in-law,  but  frequently  communicated 
to  his  wife.  Because  of  this,  it  was  the  In- 
sistence of  the  defendant  that  there  should  be 
no  visiting  by  the  plaintiff  or  by  their  sons 
at  the  home  of  the  grandfather.  This  In- 
sistence was  frequently  disobeyed,  sometimes 
clandestinely  and  sometimes  openly.  Out  of 
the  overflow  of  this  central  pool  of  discord 
many  discordant  streams  flowed.  The  merit 
of  defendant's  grievance  against  his  father- 
in-law  is  not  an  issue  before  ua.    The  defend- 


ant testified  to  his  verstot  thereof  neverthe- 
less, and  our  attention  is  directed  in  argu- 
ment to  the  fact  that  his  testimony  In  that 
regard  is  uncontradicted.  The  father-in-law 
was  not  a  witness.  We  have  to  say  that  we 
have  been  unable  to  see  the  slightest  legal 
merit  In  sudi  alleged  grievance,  nor  do  we 
see  anything  In  the  circumstances.  Independ- 
ent of  legal  merit,  that  could  reasonably  ex- 
cuse the  attitude  ot  the  defendant.  Through 
many  years  the  wUe  has  been  made  to  feel 
the  sting  of  the  husband's  hostility  to  her 
father.  The  "Perry  Idood"  in  her  veins  and 
in  the  veins  of  her  sons  has  been  haUtually 
characterized  oa  "dishwater."  Many  of  her 
alleged  faults  have  been  attributed  to  her 
paternity.  He  has  called  her  not  infrequent- 
ly a  "wooden-headed  ass."  He  has  Inter- 
posed his  authority  as  a  husband  In  itetty 
ways  In  opposition  to  her  plans.  Such  con- 
duct by  the  husband  is  not  necessarily  fatal 
to  the  wife.  Neither  is  It  beneficial  to  her 
health.  Upon  the  record  as  a  whole.  It  must 
be  said  that  the  defendant  was  guilty  ot 
cruelty  which  had  not  even  the  mitigation  of 
hastiness  and  heat  of  blood.  It  was  cold  and 
continuous.  Indeed,  the  very  pettiness  of 
the  subject-matter  of  some  of  the  controvers- 
ies only  made  them  more  intolerable.  They 
were  calculated  to  stir  a  spirit  of  resistance 
and  to  disturb  greatly  the  comiwsure  of  a 
self-respecting  wife.  That  the  plaintiff  suf- 
fered greatly  therefrom  is  not  fairly  open  to 
doubt,  and  that  the  impairment  of  health  is 
the  natural  sequence  of  such  suffering  is 
quite  evident.  The  direct  evidence  at  this 
point  is  somewhat  indefinite,  but  it  is  well 
corroborated  by  the  circumstances. 

The  case  presented  is  one  of  fact  It  would 
serve  little  useful  punwse  to  recite  herein 
its  details.  Plaintiff  and  the  two  sons  testi- 
fied in  support  of  her  petition.  The  defend- 
ant testified  in  his  own  l)ehalf.  The  situation 
presents  a  lonely  picture.  The  defendant  is 
a  man  of  standing  in  his  community.  He 
may  have  been  quite  unconscious  of  his  own 
temperamental  faults  In  his  home.  He  may 
not  have  fully  appreciated  the  cruelty  in- 
volved in  his  attitude  and  conduct  He  ap- 
I>ears  now  to  be  desirous  of  a  reconciliation. 
There  was  a  reconciliation  once,  following  a 
previous  separation.  The  present  separation 
began  more  than  three  years  before  the  be- 
ginning of  this  suit.  During  that  period  of 
time  they  have  not  shared  each  other's  lYwms, 
though  they  lived  under  the  same  roof.  The 
only  wooing  which  the  defendant  lias  at- 
tempted has  been  by  the  epithets  above  quot- 
ed. We  find  In  the  record  no  effort  on  his 
part  to  win  her  affection  or  her  forgiveness 
or  to  draw  the  Iron  from  her  soul.  Upon 
a  careful  consideration  of  the  full  record,  we  , 
reach  the  conclusion  that  we  would  not  be 
justified  In  Interfering  with  the  finding  of 
the  district  court  as  to  the  ground  of  the  di- 
vorce. I 

[2]  We   reach   the   conclusion    also    that 
there  ought  to  be  a  modification  of  the  decree 
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as  to  alimony.  The  ptalntiff  was  awarded 
the  borne,  which  Is  held  In  her  own  name, 
and  which  is  worth  from  $3,000  to  94,00a 
She  was  also  awarded  all  the  honsehold 
goods  and  famlture.  She  has  also  in  her 
own  name  other  real  estate  of  the  value  of 
about  $3,000.  She  has  a  natural  expectancy 
of  present  generosity  and  future  Inheritance 
through  her  father.  The  decree  ptovlde»  that 
the  defendant  kiall  pay.  In  addition  to  the 
costs  of  the  case,  the  sum  of  $&5  a  month  for 
(he  Bupp<«t  of  the  son  Bob  until  he  becomes 
21  year»  of  age.  The  entire  property  left 
to  the  defendant'  consists  of  two  or  three 
equities  in  real  estate  of  a  total  valne  not 
exceeding  $2,000.  The  defendant  is  past  60 
years  old;  he  is  under  some  physical  dis- 
ability; his  earning  capacity  is  small.  We 
are  constrained  to  the  view  that  the  payment 
of  $25  a  month  for  the  support  of  Bob  should 
rontlnae  only  until  be  shall  arrtve  at  the  age 
of  18  years.  This  modification  may  well  be 
deemed  in  the  interest  of  Bob  himself.  We 
can  hardly  conceive  of  an  \S  year  old  boy  of 
spirit  who  would  be  willing  to  continue  to 
recrfve  for  himself  the  fruit  of  the  dally  la- 
bor of  an  aged  father  or  mother,  even  though 
the  one  be  under  condemnation  as  to  bla  do- 
mestic obligations.  .Bob's  needs  are  not 
whoUy  financial.  He  has  the  comm<m  need 
of  all  young  men  that  he  be  industriously  tn^ 
stramental  in  his  own  support  He  spoit  (hie 
bad  night  with  an  automobile  not  his  own. 
This  cost  his  mother  $60  and  became  one  of 
the  contentions  between  husband  and  wife. 
A  day  of  hard  work  makes  a  good  preven- 
tive to  a  night's  wild  ride.  The  decree  as  to 
alimony  will  be  modified  to  this  extent.  The 
plaintiff  appellee  will  pay  her  own  cost  of 
printing  in  this  court.  In  all  other  respects 
the  decree  will  be  affirmed. 
Modified  and  affirmed. 

PRESTON,  0.  J.,  and  WHAVER,  OAT- 
NOR,  STEVENS,  and  LADD,  JJ.,  concur. 

SALINOEB,  J.  (dissenting).  I.  The  parties 
were  mairled  in  1886,  and  have  lived  togeth- 
er until  the  fall  of  1911.  Consld«atlOD 
should  be  Umlted  to  the  Issues  joined.  The 
petition  alleges  that  during  the  period  of 
most  of  the  married  life  of  the  parties  the 
defendant  has  pursued  a  systematic  course 
of  cmel  and  Inhuman  treatm^it  toward 
plaintUF,  and  that  audi  course  of  misconduct 
is  on  the  increase.    The  specifications  are: 

(a)  He  has  refused  the  plaintiff  permission  to 
nsit  the  home  of  her  father. 

(b)  Be  has  continually  talked  to  plaintiff 
abont  her  father  in  a  disrespectful  manner. 
And  hes  made  every  effort  to  instill  Into  the 
two  children  of  the  parties  a  hatred  for  the 
Utber  of  the  plaintiff. 

M  Defendant  has  tried  to  instill  into  said 
ehildren  a  dislike  for  the  plaintiff.  (Of  this 
there  is  no  evidence.) 

<d2)  Defendant  has  told  plaintiff  repeatedly 
(be  was  not  a  housekeeper.  (Of  this  there  is 
no  evidence.)  That  she  did  not  know  how  to 
raisw  her  children ;  that  she  did  not  know 
anjtfaiag.    (Of  these  there  is  no  evidenoa.)    And 


fdr  years  and  repeatedly  has  called  her  a  "wood- 
en-he^ed  aaa." 

(e)  Defendant  has  stayed  in  the  house  for 
weeks  at  a  time  without  speaking  to  plaintiff. 

(f)  Defendant  has  frequently  told  plaintiff  to 
leave. 

(g)  Since  the  fall  of  1911,  though  the  parties 
have  lived  in  the  same  bouse,  tney  have  not 
lived  together  as  husband  and  wife. 

(h)  Plaintiff  alleges  that  daring  their  married 
life  she  has  done  "nev  very  best  to  comply  with 
her  marriage  vows." 

We  have  recognized  a  tendency  "to  color" 
In  divorce  suits.  Pooley  v.  Pooley,  178  Iowa, 
19,  167  N.  W.  129.  There  la  very  much  of 
such  color  present  here,  and  this  fact  should 
be  considered  on  the  credibility  of  the  wit- 
nesses for  the  plaintur.  Their  attitude  la 
made  clear  by  one  particular  attempt  to  "bol- 
ster up"  with  a  thing  which,  for  some  reason, 
was  wholly  overlooked  In  framing  the  peti- 
tion— an  attempt  whlcb  Is  one  of  many  that 
indicate  a  desire  to  drag  in  any  and  all 
things  that  might  blacken  the  father — an  at- 
tempt which  not  only  bears  upon  credibility, 
but  as  well  on  the  allegation  of  plaintiff  that 
she  "has  always  done  her  very  best  to  com- 
ply with  her  marriage  vows."  The  petition 
makes  no  mention  of  the  use  of  intoxicating 
liquors  by  defendant  During  the  long  time 
that  plaintiff  was  (»  the  stand  In  support  of 
her  mal^  case  no  use  of  liquor  was  mention- 
ed by  her.  In  the  further  progress  of  the 
trial  the  two  boys  became  witnesses  for  her, 
and  they  injected  a  statemeat  about  the  fa- 
ther keeping  liquor  in  a  flshlng  camp  to 
whltch  he  at  tlmee  took  the  boys  and  bis  wife ; 
that  he  used  too  mucdi  liquor;  and,  in  effect, 
that  at  least  on  one  occasion  he  came  home 
from  the  camp  drunk.  The  mother  was  re- 
called, and  she  emphasizes  all  this,  and  adds 
a  detailed  description  of  offensive  vomiting 
on  one  occasion  when  the  husband  returned 
from  the  cami*.  Neighbors  of  unlmpeached 
standing,  including  one  of  the  Judges  of  the 
district  court  and  who  have  known  the  de- 
fendant intimately  for  a  lifetime,  unite  In 
saying  that  he  never  drank  to  excess.  The 
huM>and  says  he  never  came  home  drunk, 
and  ^i^aina  the  occasion  of  tlie  vomiting  by 
saying  that  something  that  he  had  eaten  at 
the  camp  p<ds<med  him.  In  this  be  was  fully 
corroborated  by  the  phjrsldan  who  was  called 
in  on  the  occasion,  and  who  said  that  the 
man  was  sick  from  food  poisoning  and  not 
from  the  use  of  liquor.  To  round  It  all  out. 
It  appears  that  in  the  past  the  plaintiff  has 
Joined  the  defendant  in  hl^  moderate  use  of 
liquor.  In  the  same  case  is  voluminous  tes- 
timony to  the  effect  that  the  defendant  made 
objections  when  plaintiff  proposed  to  Improve 
her  homestead.  Not  only  is  there  no  such 
Item  i,n  the  petition,  but  the  plaintiff  finally 
admits  that,  though  objection  was  made,  the 
husband  spent  nmch  time  and  his  own  money 
in  making  improvements  upon  the  home- 
stead. Nor  Is  this  all  the  "lug  in."  The 
awful  fact  was  testlfled  t»  that  the  father 
did  not  go  beyond  socks  and  handkerchieSi 
in  making  Christmas  presents  to  the  children. 
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Hie  unnatural  father  differed  from  the  moth- 
er on  whether  one  of  the  boys  should  have  a 
new  suit  or  wear  an  older  one  for  a  while. 
I  rejoice  that  this  vlUainy  was  atoned  for; 
for  the  cruel  and  tyrannical  husband  ran  true 
to  form,  (as  will  appear  later)  and  "com- 
promised" by  buying  the  new  suit  The  pe- 
tition gave  careful  attention  to  just  what 
epithets  were  part  of  the  chain  of  life  en- 
dangering cruelty.  It  is  content  with  less 
than  calling  plaintiff  a  liar.  If  such  an  epi- 
thet had  been  seriously  used,  it  is  almost  in- 
credible that  the  petition  would  have  made 
an  enumeration  of  less  than  liar  and  omit- 
ted liar.  But  we  have  testimony  of  a  long 
quarrel  over  catting  off  a  piece  from  a  "lari- 
at rope,"  and  that  In  course  of  it,  and  to  sui>- 
port  the  contention  that  it  was  a  hammock 
and  not  a  lariat  rope  that  had  been  cut,  or  to 
rebut  that  contention,  defendant  said  she 
had  lied.  This  Is  said  here  to  show  the  "col- 
or." But  It  I3  not  amiss  to  add  that  the  hus- 
band says  he  used  no  such  epithet,  and  but 
met  her  statement  of  what  she  had  done 
with  a  statement  that  she  had  not 

With  this  "color"  in  mind  I  address  myself 
to  the  evidoice  in  support  of  what  ie  charg- 
ed, and  to  whether  what  is  proved  makes  a 
case  of  statute  cruelty  and  has  endangered 
the  life  of  the  plaintiff. 

II.  There  is  no  proof  of  the  charge  that 
defendant  has  tried  to  instill  in  these  dill- 
dren  a  dislike  for  plaintiff. 

Is  it  shown  by  a  preponderance  that  de- 
fendant has  refused  plaintiff  permission  to 
visit  the  home  of  her  father?  Much  is  made 
of  the  claim,  at  least  this  is  true  on  pa- 
per. According  to  plaintiff,  following  a  for- 
mer separation,  three  or  four  or  five  years 
ago,  she  and  her  husband  jnade  up  with- 
out advance  knowledge  on  part  of  her  fa- 
ther and  her  stepmother,  but  the  parents 
accepted  the  reconciliation,  and  as  soon  as 
they  learned  about  it  they  wanted  them  to 
come  there,  and  askeia  plaintiff  if  her  hus- 
band would  come  home  now  and  they  could 
all  be  a  family  together.  This  does  not  seem 
to  Involve  any  question  of  visiting,  but  a 
proposal  to  have  the  Pennington  family 
make  its  home  at  the  Perry  house.  It  seema 
that  the  husband  said  that  this  would  be 
hard,  "but  it  would  come  to  that  too."  She 
concedes  that  the  first  year  or  two  after  mar- 
riage they  had  visiting  and  cordial  relations 
with  her  father's  family;  that  the  husband 
just  seemed  to  get  mad  and  stop  because  he 
would  not  go  there,  and  be  did  not,  and  that 
he  said  to  her,  "I  wouldn't  think  you  would 
want  to  go  to  that  house  after  the  way  they 
have  treated  yon  and  me;  what  are  you  going 
there  for ;  you  are  my  wife;"  and  she  under- 
stood that  "he  was  attempting  to  restrain 
me  from  going  there,"  which  is  certainly 
a  rather  broad  deduction  from  what  was 
said. 

I  can  fliid  DO  other  evidence  that  plaintiff 
was  pr<dilblted  or  restrained  from  visiting 
the  home  of  her  father.   And  defendant  te»- 


tifles  that,  whUe  they  had  differed  "about 
the  subject"  of  her  going  to  the  Peny  home, 
they  had  taliced  about  it  very  Uttle;  that  at 
one  time  he  said  to  her. "  'Why  do  you  go  there 
if  they  treat  you  like  you  tell  me  they  do? 
and  she  said  it  was  hear  father's  home,  and 
she  would  go  there."  He  concludes  with  the 
statement  that  he  never  in  his  Ufe  forbade 
her  going  ther& 

The  rest  of  It  is  not  an  attemi>t  to  restrain 
the  plaintiff,  bat  is,  it  anything,  what  is 
not  complained  of  in  the  petition — an  at- 
tempt to  restrain  the  young  childsen  from 
going  there.  It  begins  with  an  alleged  ob- 
jection to  having  a  baby  taken  thec&  Next . 
comes  an  ipqulry  by  defendant  wbether 
the  mother  knew  whwe  Will  was  at  a 
Ume  when  he  was  still  a  small  boy,  to  which 
he  added:  "Did  you  know  that  he  was  there? 
I  can't  stay  away  from  the  bank  and  watch 
them.  I  have  to  be  up  at  the  bank,  and  it 
is  yoor  business  to  keep  them  away  from 
thera"  Further,  that,  until  the  boys  got  big 
enough  to  run  around  on  their  own  account, 
be  continued  to  object  to  their  going  over 
ther&  True  to  form,  however,  the  children 
went  there  frequently,  though  it  is  claimed  the 
father  forbade  it,  conceded  that  their  going 
was  not  concealed,  and  that  both  Bobert  and 
his  mother  have  been  at  the  Perry  house  fre- 
quently. 

It  aroears,  further,  that  the  father-in-law 
and  grandfather  was  almost  as  frequoit  a 
visitor  at  the  Pennington  home  as  Pennington 
was  at  the  Perry  home ;  that  is  to  say,  that 
Perry  did  not  visit  the  Pennington  home  at 
aA  in  recent  years. 

2a.  Is  it  so  proved  that  defendant  has  coa- 
tlnually  talked  to  plaintiff  about  her  father 
in  a  disrespectful  manner,  and  that  he  ha» 
made  every  effort  to  instill  hatred  for  the 
grandfather  in  the  minds  of  the  children? 
Plaintiff  says  he  told  her  what  a  Mr.  Stubbs 
bad  given  to  his  daughter  when  she  married, 
and  be  kept  referring  tp  it,  and  he  thought 
the  conduct  of  her  father  was  awfully  cheap 
because  he  had  glv^i  her  nothing  but  a  Uttle 
Bible.  She  remembers  his  mentioning  this 
on  two  occasions,  but  she  adds,  "At  no  time 
has  he  said  anything  to  me  as  to  my  father's 
character  or  Integrity  or  anything  outside 
from  what  I  have  spoken  of."  This,  however, 
does  not  prevent  her  from  saying  that  she 
heard  defendant  mention  her  father  had  been 
guilty  of  fraud  or  skullduggery  of  some  kiikd 
in  connection  with  the  opera  house;  that  be 
talked  a  good  deal  about  it,  and  claimed  her 
father  had  defrauded  lilm  out  of  some 
scenery  in  the  old  opera  house  whidi  after- 
wards burned.  It  was  when  the  boys  or 
plaintiff  would  do  anything  that  displeased 
defendant  that  he  would  say  tbey  could  not 
help  it,  and  he  would  tell  the  children  in  her 
presence  that  the  Perry  blood  was  dishwater, 
that  they  could  not  help  it;  it  was  the  Perry 
in  them.  But  the  son  Bobert  says  that  he 
will  not  say  that  It  was  frequently  said. 

When  the  mother  wanted  a  suit  bought  for 
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the  aon,  and  fh«  fatber  fhotogiht  It  Bhoald 
wait,  thou^  lie  finally  bought  the  Bolt  and 
paid  for  It,  It  is  dmrged  he  tiled  to  dlatnade 
the  boy  from  having  the  snlt  hecanse,  if  his 
mother  boaght  It,  it  wonld  be  taldng  Mood 
money  because  it  tras  money  coming  from 
the  boy's  grand&theo'. 

Aceordlns  to  iriatntlff,  her  hnsband  told 
her  that  the  way  her  fattier  had  acted  he 
did  not  think  it  was  right  to  have  her  fa- 
ther's picture  in  the  library  and  on  a  boofe 
case.  It  seems,  too,  that  the  plctare  was 
fonnd  tamed  down  or  thrown  behind  the 
bookcase,  "or  there  was  a  deck  of  cards  on 
It  nearly  every  day."  Finally,  the  plctnrs 
disappeared,  and  she  got  another,  and  it  was 
pat  down  behind  the  bookcase  a  namber  ot 
times,  and  it  disappeared  In  the  coarse  of  two 
we^s  more.  It  is  left  somewhat  an  open 
question  whether  the  husband  was  retfponsl- 
ble  tor  the  disappearance. 

From  the  standpoint  of  the  defendant  there 
was  B«ne  Justification  for  bis  alleged  atti- 
tude towards  his  fatlier-ln-Uiw.  He  seems 
to  have  tAt  that  one  exchange  proposed  by 
the  fiither  would,  to  say  the  least;  not  be  ad- 
vantageous to  plaintiff.  What  he  said  in  dis- 
paragement of  the  father  seems  to  have 
amounted  to  no  more  than  an  Impeachmoit 
of  the  merits  of  the  trade  proposed  by  the  fa- 
ther ;  that  at  (me  time  when  the  father  propos- 
ed to  eonv^  a  lot  to  plaintiff,  and  to  treat  It 
as  an  advancemoit  at  the  rate  of  9100  a  foot, 
the  bnslxuid  said  she  should  not  be  diarged 
that  much  for  the  lot,  and  that  Instead  ot 
$1,000  the  father  should  make  It  |l,aOO. 

The  defendant  insists  that  while  hla  wife 
was  In  her  first  oonflnement  he  foimd  her 
crying;  that  oo  Inqniry  riie  Informed  him 
she  had  been  Insulted  in  her  father's  house 
by  Intimations  that  the  defendant  had  delay- 
ed the  marriage  longer  than  he  should  have 
don&  Plaintiff  inslsta  that  the  child  bom 
In  her  father's  house  was  of  premature  birth. 
Saie  denies  that  while  in  bed  with  her  first 
confinement  he  found  her  crying,  and  that  on 
inquiry  as  to  what  was  the  matter  with  her 
she  told  him  she  had  been  insulted  in  her 
father's  house:  She  denies  other  of  the  de- 
tails narrftted  by  the  husband,  but  not  all  of 
them. 

I>efendant  shows  quite  In  detail  what  Is 
not  a  wholly  nnreasonable  Justlflcatlon  for 
the  b^ef  that  the  father-in-law  bad,  to  say 
the  least,  not  treated  him  very  kindly  in  a 
baginess  deal  connected  wlOi  an  tnterest  in 
the  local  opera  house. 

While  It  Is  not  material  what  the  father 
told  the  dilldren  about  their  grandfather 
where  it  does  not  appear  that  the  mother 
knew  of  It,  it  does  appear  that  he  claimed  to 
his  son  that  the  grandCattier  had  beaten  the 
grandmother  out  ot  money,  and  how  the 
grandfather  had  tried  to  beat  def^dant 
by  patSdng  Urn  ont  of  the  bank;  that 
tbe  Perry  family  had  mistreated  defendant, 
sod  were  the  born  enemies  of  Pennlngtons; 
that  the  grandfather  had  not  treated  the 


plaintiff  as  well  as  he  shovddl  It  seems 
that  at  one  thne  the  plaintiff  was  of  tlie 
opinion  that  her  father  had  not  given 
her  what  he  should  In  his  circumstances  and 
that  defendant  Joined  In  this  view.  Plain- 
tiff merely  "believes"  that  she  never  t(rid  her 
husband  "of  a  particular  way  or  manner  in 
whldi  I  thought  my  father  had  mistreated 
me,"  and  that  she  did  not  tell  him  "on  many 
occasions"  that  her  father  had  not  treated 
her  Justly  with  rsferwice  to  her  mother's 
estate. 

2a.  Is  It  so  proved  that  defendant  has  told 
plaintiff  repeatedly  that  she  was  no  house- 
keepn-,  and  that  she  did  not  know  how  to 
raise  her  children,  and  that  lAe  did  not  know 
anything,  and  that  for  years  he  has  repeat- 
edly called  her  a  "wooden-headed  ass"? 

The  plaintiff  testlfles  that  "the  only  ^Ithet 
he  ever  applied  to  me  was,  'Oh,  you  poor  ass.' 
This  is  what  he  generally  called  me  If  I 
didn't  do  things  right,  'Oh,  you  poor  wooden- 
headed  ass.' "  She  says  it  was  his  common 
way  of  speaking  to  her  when  he  was  angry 
and  wished  to  depreciate  her,  and  that  it 
got  BO  it  really  did  not  make  any  Impression 
on  her<  though  It  did  at  first  Hobert  says 
he  has  heard  the  fatlier  call  the  mother  a 
"wooden-headed  ass,"  and  believes  that  Is 
all  he  can  recollect  at  Hie  present  time,  and 
that  this  was  done  when  the  father  was  an- 
gry. It  will  be  noted  this  is  no  statement  as 
to  frequency.  To  the  like  effect  is  the  tes- 
timony of  the  son  Will.  The  defendant  says 
that  the  expression  was  quite  a  usual  one  with 
him.  Definitely,  it  was  used  but  once.  The 
plaintiff  had  proposed  to  settle  up  the  wrong- 
ful taking  of  an  automobile  by  one  of  the 
boys  at  some  extravagant  figure,  and  de- 
fendant said,  in  connection  with  trying  to 
persuade  hQr  that  the  matter  could  be  ad- 
Justed  without  such  extortion  for  merely 
avoiding  a  frightening  of  the  son,  that  when 
she  said  she  was  gcdng  to  pay  It  he  told  her 
she  would  be  a  "woodenrheaded  ass"  If  she 
did  so. 

2b.  Is  It  so  proved  that  defendant  has 
stayed  In  the  bouse  for  weeks  at  a  time  with- 
out speaking  to  plaintiff?  It  seems,  although 
the  record  shows  variances,  that  plaintifl  be- 
lieved the  husband  would  get  angry  If  sha 
suggested  anything  in  variance  with  him 
(how  much  his  difl«rlng  from  her  amounted 
to  is  dsewbere  dealt  with),  bat  even  tbMi  "he 
wouldn't  say  so  much,  but  he  would  get  mad 
and  wouldn't  apeak  to  me."  After  this  had 
continued  for  a  long  time  die  would  aak 
him  what  she  had  done,  what  the  matter  was 
that  they  eould  not  understand  each  other; 
and  ha  would  say  everything  would  be  all 
right  tf  she  would  Just  behave  herself,  al- 
though he  dtdnt  tdl  her  what  was  the  mat- 
ter; and  days  and  weeks  have  gone  on 
"when  he  wouldn't  speak  any  more  than  an- 
swer if  I  wonld  ask  a  very  lmix>rtant  ques- 
tion." Sometimes  he  wonld  come  home  and 
find  her  crying.  It  is  not  stated  for  what 
He  wonld  ttien  ask  her  what  in  the  world 
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was  the  matter  with  ber,  and,  though  she 
complains  that  he  did  not  speak,  she  also  as- 
serts that  when  he  found  h^  crying  he 
should  have  said  nothing  to  her ;  would  walk 
through  the  house  and  would  not  talk  to  her; 
that  is,  he  was  mad,  and  would  not  answer. 
This  was  mostly  some  ten  yeai^  ago.  Bven 
then  he  would  speak  to  the  extent  of  saying 
he  thought  It  best  for  her  to  take  some  little 
trips,  and  she  went  because  she  had  a  pass; 
that  would  end  it  for  quite  a  while,  and 
when  she  returned  he  would  be  in  better 
humor  until  the  next  time. 

Sometimes  the  not  speaking  consisted  of 
going  through  the  house  "in  a  very  boisterous 
manner,  or  not  boisterous,  but  he  was  tense, 
he  was  Just  simply  tense  and  very  cold." 
He  sent  her  and  the  children  on  a  trip  to 
California  and  furnished  the  larger  part  of 
the  cost  Thus  culminated  one  period  of  his 
failing  to  speak  to  her.  In  this  instance  this 
failure  continued  for  some  months  before  the 
trip  was  taken,  and  consisted  in  his  answer- 
ing ber  "when  I  would  ask  him  the  necessary 
questions."  Being  asked  if  he  spoke  at  this 
time  about  as  much  as  she  did,  she  answered, 
"When  I  would  ask  him  a  question,  yes." 
In  recent  years  this  has  not  been  very  seri- 
ous, because,  "since  then  I  have  come  out 
from  under  his  Influence  some,  he  hasn't 
dominated  me." 

2c.  Is  it  so  proved  that  defendant  has  for 
a  considerable  period  wrongfully  refused  to 
cohabit  with  plaintiff?  Plaintiff  says  it  was 
about  tbree  years  ago  that  he  ceased  coming 
to  her  room ;  that  his  not  coming  was  at  the 
instigation  or  request  of  neither;  that  it  be- 
gan after  the  children  were  born.  He  said 
he  could  not  sleep  with  children  In  there. 
"And  once  In  a  while  he  would  come  back, 
but  after  Will  was  bom  he  said  he  could  not 
Bleep  with  children  in  there.  But  there  was 
no  rupture  of  any  family  relations  on  that 
account.  He  always  preferred  to  have  his 
own  bed  to  himself."  She  adds,  quite  frank- 
ly: "It  was  indifference  between  us  that  we 
oould  not  We  could  not  be  in  contact  with 
each  other  to  talk,  hardly.  We  did  not  care 
to  go  ODt  together  or  anything  for  the  last 
few  years ;"  and  that  "I  neyst  requested  that 
he  renew  the  family  relations  and  he  did  not 
request  it  of  me."  His  version  is:  "Some- 
times she  would  say  she  was  sick.  Whenever 
I  would  go  to  her  room  she  wouldn't  go. '  If 
I  would  go  to  ber  room  she  would  be  sick, 
bat  finally  she  put  the  chair  against  the 
door  and  I  never  went  back  again.  If  I 
would  go  to  bed  she  wouldn't  go  to  bed." 

2d.  The  claim  that  he  ordered  her  to  leave 
is  scarcely  worthy  of  serious  consideration. 
It  seems  to  consist  mainly  of  remarks  that 
she  would  have  to  leave  if  she  would  not  do 
something  be  wanted,  which  finally  eaded  in 
the  husband  furnishing  the  means  to  take 
trips  abroad,  as  to  one  of  wblch  she  says 
that  when  she  returned  they  were  happy. 
Another  sample  is  that  be  told  her  she  oould 
not  live  with  him  unless  she  let  him  take 


away  a  box  (presamaUy  flUed  wltb  money). 
At  any  rate,  he  said  this  to  get  money  that 
he  expended  on  remodeling  her  house.  The 
whole  claim  on  this  p<rint  is  an  utterly  strain- 
ed one. 

2e.  According  to  plaintiff,  he  has  been 
"mad"  when  she .  went  to  say  good-bye  to 
him;  that  he  would  be  mad  about  everything, 
and  she  would  not  know  what  about;  that 
he  was  just  mad  all  the  time.  She  qualified 
by  saying  that  this  was  not  true  all  the  time, 
but  only  by  i^ells,  and  that  be  principally 
got  mad  if  she  cried.  The  record  does  not 
disclose  why  she  cried.  Finally,  she  says  she 
does  not  know  whether  she  ever  got  mad  her- 
self or  not,  but  not  at  the  particular  times 
when  he  would  get  mad ;  and  she  cloaes  this 
part  of  the  affair  by  saying  that  of  coarse, 
she  has  been  angry,  "any  mie  does." 

2f.  He  did  not  want  to  return  from  Kansas 
to  Iowa,  because  he  was  prosperous  In  Kan- 
sas, but  he  did  oome  because  his  father-in-law 
and  his  wife  urged  him  to. 

According  to  the  plaintifl  she  had  consid- 
eraUe  comtrovwsy  with  her  fansband  at  the 
time  she  sent  the  son  Will  to  Simpson  col- 
lege, and  the  hurtand  was  very  Utter  against 
it  The  oatcome  was  the  nsual  (ma  in  coq* 
tests  between  tUs  tyrannical  and  dominant 
husband  and  his  subdued  and  mistreated 
wife — the  son  went  to  Simpson.  He  went  to 
the  coUege  "I  had  selected,"  although  the 
husband  said  "Will  couldn't  go  to  the  col- 
lege." Being  asked  whether  she  bad  ber  way 
about  where  he  should  go  to  coUege  and  tliat 
he  should  go,  she  answered,  "I  certainly  did:" 
and  this  tbough  defendant  bod  a  leanlnK 
toward  Iowa  Wesleyan  Dniversitr,  whose 
supporter  his  father  was,  and  In  wtiicfa  the 
father  used  to  have  a  sdMlarship,  and 
though  Mt  Pleasant  where  that  school  is  lo- 
cated, waa  the  home  of  his  (defendant's) 
parents  and  his  friends.  He  learned  that 
the  boy'  was  g<^g  there  when  he  came  liome 
one  night  and  found  a  new  trunk,  and  on  in- 
quiry was  told  that  Will  was  going  to  col- 
lege, and  where. 

The  parents  of  plaintiff  were  communi- 
cants in  the  £}piscopal  church,  and  she  her- 
self was  bom  and  baptized  In  that  church. 
But  the  parents  of  the  father  were  Metho- 
dists, and,  even  if  plaintiff  does  not  know 
wheth«r  her  husband  la  one,  that  does  not 
change  his  testimony  that  bis  people  were 
Methodists,  and  In  a  way  that  as  long  as 
he  stayed  at  hmne  he  was  bom  and  raised 
a  Methodist  He  was  of  opinion  that  most. 
If  not  all,  of  his  enemies  were  in  the  Spls- 
copal  CbUTCb  fold,  and  be  liked  neither  the 
people  in  that  fold  nor  its  ministers.  All 
of  it  makes  it  natural  enough  that  either  bad 
a  desire  as  to  where  tbe  diildren  should  af- 
filiate. Now,  according  to  plaintiff,  her  bus- 
band  said  nrither  boy  could  be  taptiaed  or 
confirmed  la  her  cburdi.  She  proceeded  to 
call  In  a  lawyer  on  the  claim  that  the  hus- 
band had  pramlsed  that  he  would  not  intei^ 
feie  with  ber  ylaos  for  the  church  aflllla- 
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Hon  of  the  children,  and  the  bnsband  rebel- 
Uonsly  reqxnided  that  be  did  not  eai«  M  atie 
called  forty  "Mabrya"  Her  church  won, 
and  whoi  he  returned  from  the  ceremimlal 
she  landed  at  blm  and  smiled,  and  said, 
"ttTw  got  the  worst  of  It?"  Take  any  \iew 
of  the  testimony,  and  It  casts  a  bright  Ugbt 
on  the  weakness  aad  cmsfalng  of  the  wife 
and  the  tyranny  and  dominance  of  the  hoa- 
band. 

III.  The  moat  claimed  in  pleading  for  inr 
Jury  to  health  is  ttiat  the  treatment  com- 
plained of  hfiB  shattered  the  nerrons  system 
of  plaintiff,  and  that  she  la  in  almost  a  nenr- 
ons  collapse,  without  claim  that  it  was  due 
to  sudi  treatment;  that  the  treatment  has 
affected  her  health  greatly,  has  broken  her 
in  health,  and  caused  several  serious  spells 
of  sickness.  In  the  main,  all  testimony  as 
to  suffering,  condition  of  health,  and  the  like 
does  not  undertake  to  say  what  caused  that 
which  is  detailed.  PlaintlfF  says  her  nerrous 
condition  appears  to  become  worse  from  time 
to  time,  but  does  not  say  what  caused  that; 
8he  says  she  cannot  remember  in  what  years 
her  nervous  condition  was  worst.  Some  wit- 
nesses speak  of  finding  plaintlfr  nerrous,  but 
not  to  what  caused  it.  There  was  testimony 
as  to  chills  and  pneumonia,  but,  of  course, 
it  is  not  claimed  that  any  act  or  omission  of 
the  defendant  caused  theee.  Some  time  with- 
in 10  or  15  years  ago  plaintiff  called  in  a 
doctor  for  becoming  "prostrated"  because  her 
husband  "was  trying  to  get  that  money 
away."  This  money  she  says  he  eventually 
used  in  remodeling  her  house. 

Plaintiff  testlfled,  over  objection,  that  the 
ooDdact  of  the  defendant  had  the  effect  of 
greatly  worrying  her,  but  makes  no  attempt 
to  show  that  such  worry  had  any  tendency 
to  endanger  her  life;  and  it  appears  that 
while  this  worry,  whatever  It  was,  has  been 
going  on  for  25  years,  it  has  not  had  the  ef- 
fect of  producing  any  gray  hairs.  She  has 
times  when  sleep  is  broken  from  nervousness 
and  when  she  does  not  eat  or  sleep  well.  But 
there  Is  no  evidence  as  to  what  caused  this 
nor  as  to  what  its  effect  was. 

Some  attempts  to  state  the  cause  of  health 
conditions  are  manifestly  Incompetent  con- 
clusions and  were  duly  objected  to.  One  of 
them  was  an  attempt  by  a  witness  to  state 
a  version  of  affairs  given  her  by  plaintiff,  and 
a  statement  that  the  witness  understood  the 
cmdnct  of  the  husband  had  been  Injurious 
to  the  health  of  the  wife.  One  piece  of  testi- 
mony as  to  the  effect  of  the  alleged  treat- 
ment is  a  conclusion  and  opinion  dealing 
with  the  future,  and  consists  of  a  statement 
that  plaintiff  does  not  think,  in  fact  she 
knows,  that  she  and  her  husband  can  never 
live  amicably  together  again;  that  she  could 
Ifflve  no  sense  of  security  or  comfort  as  his 
wife:  and  that  she  fears,  tf  they  lived  to- 
gether as  husband  and  wife,  that  it  would 
wsult  In  a  conjplcte  breakdown  of  her  health. 

True,  she  makes  the  general  statement 
that  the  conduct  of  defendajgit  has  had.  the 


effect  of  rendering  her  nervous  and  has  re- 
sult^ in  her  prostration  at  different  times. 
.Bat  she  called  in  no  doctots  in  several  years. 
Finally,  plaintiff  modifies  matters  by  saying 
that  she  is  not  in  a  total  nervous  eollapse, 
"not  e8i)eciaUy  a  total  collapse  of  any  impor- 
tance," but  that  the  afternoon  on  which  she 
was  testifying  she  was  very  much  worn  out, 
and  that  in  recent  years  the  nervous  trouble 
has  moderated  because  she  has  been  more 
free  from  domination  and  tyranny,  and  the 
boy  Will  says  his  mother  has  been  nervous 
ever  since  he  has  been  large  enough  to  notice 
such  things,  but  that. she  seemed  to  be  fairly 
well  before  he  left  for  school  recently;  that 
the  two  times  he  was  home  this  fall  she 
seemed  to  be  feeUng  pretty  good  and  .seemed 
more  contented  after  this  divorce  suit  was 
commenced. 

She  confesses  the  calling  her  a  ."woodeu- 
headed  ass"  finally  had  bo  effect  whatever  on 
her.  She  concedes  that  for  a  year  or  two  no 
reference  has  been  made  to  the  failure  of  her 
father  to  make  her  presents. 

She  was  asked  whether  she  meant  to  as- 
sert that  her  health  had  been  so  Impaired 
as  to  endanger  her  life,  and  answered:  "If 
I  did  anything  in  the  way  of  activities  out- 
side the  borne ;  I  can  do  things  in  the  home, 
but  I  can't  go  beyond  my  strength."  That, 
on  a  repetition  of  the  question,  she  answered: 
"WeU,  I  don't  know  whether  it  would  en- 
danger my  life  or  not" 

3a.  Witneeaes  who  have  known  the  de- 
fendant for  a  lifetime,  and  Intimately,  say 
that  his  disposition  was  kindly  and  that  he 
was  easy  to  get  along  with.  They  never 
heard  him  address  his  wife  improperly. 
They  saw  nothing  unseemly  in  his  conduct. 
They  saw  nothing  out  of  the  way;  everything 
looked  pleasant  to  them.  He  seemed  always 
very  stdicitous  for  the  welfare  and  condition 
of  his  wife.  "There  never  was  any  violence 
applied.  He  never  struck  me.  He  never 
made  any  threats  of  violence.  He  never 
made  any  threats  any  more  than  that  I 
couldn't  live  with  blm  if  I  didn't  do  certain 
things." 

I  concede  there  are  cases  which  rightly 
enough  hold  that  cruel  and  Inhuman  treat- 
ment does  not  necessarily  Involve  a  finding 
of  physical  violence.  But  the  slightest  ex- 
amination of  them  shows  bow  Inapplicable 
they  are  here.  Shook  t.  Shook,  114  Iowa, 
582,  87  N.  W.  680,  is  typical.  It  is  therein 
held,  as  Just  stated,  b«t  it  was  in  a  case 
where  the  husband  habitually  nagged  the 
wife,  accused  her  of  unchastlty  and  criminal 
conduct,  cursed  her,  and  made  her  the  victim 
of  countless  petty  criticisms,  both  in  private 
and  in  the  presence  of  others.  I  concede,  too, 
that  in  a  measure  each  divorce  suit  must  be 
decided  on  its  own  facts.  None  the  less,  the 
right  to  grant  a  divorce  comes  from  the  Leg- 
islature, and,  though  the  facts  in  the  cases 
may  differ,  the  standard  must  still  be  wheth- 
er the  conduct  may  in  reason  be  said  to 
endang^  life.    It  would  fill  a  voltune  of  our 
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Reports  to  note  tbe  cases,  bnt  It  la  worse  than 
mmecessary  to  note  them.  While  that  1^  so, 
one  who  has  read  many  of  them  can  enable 
himself  to  say  that  the  case  law  will  not  sus- 
tain the  granting  of  a  decree  becanae  It  has 
often  been  decided  that  snch  decree  was  un- 
warranted where  the  facts,  thoagh  differing  In 
whole  or  In  part  from  the  facts  In  the  case  un- 
der consideration,  dearly  were  more  of  a  Jus- 
tification for  divorce  than  the  facts  in  the  case 
at  bar.  In  Sylvester  v.  Sylvester,  100  Iowa. 
401,  80  N.  W.  647,  decree  granting  divorce 
was  reversed  though  defendant  was  guUty 
of  unmanly  and  brutal  conduct  In  connection 
with  conduct  on  plaintiff's  part  eaually  rep- 
rehensible. The  conduct  In  question  Is  many 
times  stronger  than  anything  that  can  be 
found  In  the  case  before  us.  I  may  affirm 
as  much  for  Blair  v.  Blair,  106  Iowa,  269, 
76  N.  W.  700;  Naumann  v.  Naumann,  165 
N.  W.  996;  Knight  v.  Knight,  81  Iowa,  457; 
Wells  V.  ■Wfells,  lie  Iowa,  60,  89  N.  W.  98; 
Coffin  V.  Coffin,  166  Iowa,  674,  136  N.  W.  639; 
DooUttle  V.  DooUttle,  166  Iowa,  626,  147  N. 
W.  893 ;  Layton  v.  liayton,  166  Iowa,  74,  147 
N.  W.  184;  Young  v.  Young,  173  Iowa,  424, 
165  N.  W.  833;  and  Olson  t.  Olson,  180  Iowa, 
363,  106  N.  W.  768. 

In  HaU  V.  HaU,  162  Iowa,  663,  144  N.  W. 
820,  there  was  evidence  that  the  wife  was 
a  nervous  wreck,  and  other  evidence  which 
on  the  whole  exhibits  at  least  as  serious  an 
effect  upon  health  as  Is  found  In  this  case, 
and  we  reversed  on  the  ground  that  the  con- 
duct had  not  endangered  the  life  of  the  wife. 

In  my  opinion  no  "leigal  cruelty"  Is  made 
to  appear,  and  no  effect  that  even  tends  to 
endanger  life.  At  best  for  plaintiff,  It  Is  a 
case  of  Incompatibility.  It  Is  all  fairly  weU 
summed  up  In  her  statement:  "I%e  punish- 
ment I  have  known  has  been  In  the  way  of 
bondage.  It  has  not  met  with  my  expecta- 
tions ;  what  I  hoped  It  might  be." 


WHEBLKR  &  MorrrBR  misrcantilib:  CO. 

▼.  JOHNSON  et  al.  (two  caaes). 
(No.  32218.) 

(Supreme  Court  of  Iowa.    Nov.  16,  191&) 

FBAtJDTJI.KWT  COWVETAKCES  *=»271(4)  — 
MEKCHANDISK— BUI.K  SAI.BB'  LAW— £^VI- 
DENCE— PBESUMPTION. 

Code  Supp.  1913,  88  2911a,  2911b,  the  Bulk 
Sales  Law,  declaring  that,  where  seller  fails  to 
give  creditor  notice  and  to  comply  with  auch 
act  the  gale  "will  be  presumed  to  be  fraudulent 
and  void,"  as  against  creditors,  merely  declares 
a  new  rule  of  evidence,  and  the  presumption  is 
not  conclusive. 

Appeal  from  District;  Courts  Appanoose 
County;    F.  M.  Hunter,  Judge. 

These  proceedings  were  begun  to  charge  the 
defendants  Bauman  and  Hanna  with  per- 
sonal liability  for  debts  contracted  by  John- 
son ;  the  ground  for  such  alleged  liability  be- 
ing that  said  debts  were  contracted  by  John- 


son while  In  business  as  a  retail  dealer  in 
merchandise,  and  that  In  Ifay,  1916,  said 
debts  being  still  uni>ald,  Johnson  sold  his 
Btoek  of  merchandise  In  bulk  to  the  defendant 
WlUlam  Bauman  without  giving  notice  of 
his  intentltm  so  to  do  as  provided  by  the  so- 
called  Balk  Sales  Law  of  this  state  Code 
Supp.  1913,  If  2911a  and  2911b.  On  trial  to 
tiie  conrt,  the  plalntUTs  claim  as  against  Ban- 
man  was  sustained,  and  a  personal  Judgment 
rendered  against  him  for  the  amount  due 
from  Johnson  to  the  plaintiff,  and  Bauman 
appeals.  As  against  Hanna  the  x>etition  was 
dismissed,  and  from  this  part  of  the  Judg- 
ment, plaintiff  appeals.  Johnson  made  no 
defense,  and  Judgment  was  entered  against 
him  for  the  full  amount  of  tbe  plaintiff's 
demand.  The  material  facts  are  stated  In 
the  (pinion.  Reversed  on  Bauman's  appeal; 
affirmed  on  plaintitTs  appeal. 

O.  iS.  Street,  of  St  Joseph,  Ho.,  and  Wil- 
son &  Smith,  of  Centerville,  for  plaintiff. 
Boston  &  Murrow,  of  Corydon,  and  W.  B. 
Hayes,  of  CJentervllle,  for  defendants  Bauman 
and  Hanna. 

WiElAVHSR,  J.  The  defendants  Bauman  and 
Hanna  demurred  to  the  petition  on  the 
ground  that  there  was  an  apparent  misjoinder 
of  parties,  and  that  the  petition  shows  upon 
Its  face  that  plaintiff  is  not  a  Judgment 
creditor  of  Johnson,  and  tbe  facts  stated  do 
not  entitle  plaintiff  to  the  relief  demanded. 
The  demurrer  was  overruled,  and  the  defend- 
ant Hanna,  answering  separately,  denied  tbe 
petition  and  affirmatively  stated  that  he  pur- 
chased a  half  interest  in  the  stock  of  goods 
from  bis  codefendant,  Bauman,  In  good  faith 
and  for  full  value,  without  notice  or  knowl- 
edge of  the  plaintlfTs  claim,  and  that  within 
a  short  time  thereafter  he  resold  the  interesit 
so  purchased  by  him  to  the  defendant  Bau- 
man, and  now  has  no  interest  whatever  in 
said  goods. 

The  defendant  Bauman  in  his  answer  al- 
leges that  he  bought  the  stock  of  Johnson  in 
good  faith  and  for  the  full  value  thereof, 
without  any  intention  to  defraud  Johnson's 
creditors,  and  without  notice  of  any  claim  or 
debt  owing  to  tbe  plaintiff.  He  further  says 
he  made  said  purchase,  believing  and  relying 
upon  Johnson's  representation  that  his  in- 
debtedness did  not  exceed  $900,  and  that  he 
had  ample  funds  from  which  to  pay  the  same, 
and  that  before  making  final  payment  on 
said  purchase  he  was  assured  by  Johnson 
that  all  his  outstanding  bills  were  paid.  He 
denies  all  charges  of  fraud,  and  any  purpose 
or  intent  on  his  part  to  hinder  or  delay  or  de- 
feat the  creditors  of  Johnson  in  the  enforce- 
ment and  collection  of  their  claim  against 
Johnson.  It  should  also  be  said  that  both  de- 
fendants alleged  that  the  defendant  Johnson, 
having  received  from  Bauman  the  purchase 
price  of  said  stock  of  goods,  paid  the  entire 
amount  thereof  to  his  creditors,  and  the  same 
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was  tbereby  applied  to  tbe  payment  of  debta 
existing  against  btm  at  tbe  date  of  tbe  sale 
of  tbe  goods. 

On  motion  of  plaintiff  the  court  stnick 
from  tbe  answer  of  tlie  defendant  practically 
all  of  the  affirmative  matter  therein  pleaded, 
on  tbe  ground  that  the  alleged  facts  therein 
stated  are  immaterial,  and  constitute  no  de- 
fense to  the  claim  sued  upon.  The  cause  com- 
ing on  for  trial,  it  was  submitted  upon  the 
following  agreed  statement  of  facts: 

(1)  That  the  defendant  William  Bawnau,  «• 
or  about  the  27tli  day  of  April,  1015,  purchased 
■  certain  stock  of  genwal  merchandise  of  tbe 
defendant  Gbarles  Johnson,  who  was  the  then 
owner  of  said  stock  of  merchandise,  and  was 
operating  said  stock  as  a  store  at  Piano,  Ap- 
panoose county,  Iowa. 

(2)  That  said  defendant  William  Bauman  paid 
to  the  said  defendant  Charles  Johnson  the  sum 
of  $4,727.3&  for  said  stock  of  merchandise,  and 
took  possession  of  the  same,  on  or  about  the 
4th  day  of  May,  1915. 

(3)  That  the  said  amount  paid  by  the  defend- 
ant William  Bauman  to  the  defendant  Charles 
Johnson  for  said  stock  of  merchandise  was  the 
full  market  value  therein  at  sidd  time. 

(4)  Tliat  said  purchase  of  said  stock  of  m«c- 
chandise  by  the  said  defendant  William  Bauman 
from  the  defendant  Charles  Johnson  was  made 
by  the  said  Bauman  in  good  faith,  and  without 
any  notice  or  knowledge  whatever  that  the  said 
defendant  Gbarles  Johnson  was  indebted  in  any 
way  or  manner,  or  in  any  sum  whatever,  to  the 
plaintiff  herein. 

(5)  That  the  said  defendant  WllUam  BanmaB, 
in  the  purchase  of  said  stock  at  merdiandias 
from  the  defendant  Charles  Johnson,  never  as- 
sumed or  agreed  to  pay  any  indebtedness  of  the 
said  defendant  Charles  Johnson. 

(6)  That  the  ssid  defendant  Ohaties  Johnson 
paid  out  to  creditors  other  than  the  plsintifl 
herein,  biduding  creditors  other  than  those  in 
the  ordinary  course  of  trade,  or  mercantile  credi- 
tors, the  entire  amount  of  the  purchase  price  of 
said  stock  of  merchandise;  that  said  creditors 
to  whom  said  sum  was  paid  were  creditors  of 
the  said  Charles  Johnson  at  the  date  of  the 
sale  of  said  stock  of  merchandise  by  him  to  the 
defendant  William  Bauman. 

(7)  That  the  defendant  William  Bauman  had 
no  notice  or  knowledge  whatever  that  the  said 
defendant  Johnson  was  indebted  in  any  sum,  at 
the  time  he  purchased  said  stock  of  goods,  in 
excess  of  $800. 

(8)  That  at  the  time  the  said  defendant  Wil- 
liam Bauman  completed  his  payment  for  said 
stock  of  goods  to  the  said  defendant  Charles 
Johnson,  it  was  with  the  understanding  and 
belief  on  the  part  of  said  Bauman  that  all  of 
tbe  debts,  induding  all  outstanding  bills  of  the 
said  defendfuit  Charles  Johnson,  ha(l  been  fully 
psid.  „ 

(9)  That  the  defendant  Everett  Hanna  pur- 
diiised  a  half  interest  in  said  stock  of  goods  of 
the  defendant  William  Bauman,  in  May.  1915 ; 
that  be  paid  the  full  value  for  said  half  interest 
ia  said  stock  of  goods,  and  without  any  notice  or 
knowledge  that  plaintiff  had  or  was  making  any 
daim  against  said  stock  of  goods  of  these  de- 
fendants ;  and  that  said  purchase  was  made  by 
tbe  defendant  Hanna  in  good  faith. 

(10)  TSiat  the  said  defendant  Everett  Hanna 
KMd  said  half  Interest  to  the  said  Bauman 
hi  the  month  of  June,  1815,  and  has  never  had 
any  interest  therein  since. 

(11)  Ihst  the  defendant  William  Bauman  has, 
in  tbe  usual  course  of  trade  and  by  a  bulk  sale 

niade  te  the  mcnth  of ,  1917,  disposed  of 

tbs  SBtin  stodi  of  said  merchandise,  and  has 
no  further  hiterest  in  said  stock  of  merchandise. 


(12)  3%at  whe«  the  defendant  Charles  John- 
son sold  said  stock  of  merchandise  to  the  de- 
fendant William  Bauman,  said  stock  of  mer- 
ehandiae  wag  sold  in  bulk,  and  none  of  the  re- 
quirements of  section  2911a  al  the  1918  Sup* 
plement  to  the  Code  of  Iowa,  then  in  force, 
were  complied  with. 

(13)  That  at  tbe  time  said  sale  was  made  by 
the  defendant  Johnson  to  Bauman,  Johnson 
was  indsbtad  to  plaintiff  in  the  sum  of  f  826.S7 
for  merchandise  purchased  to  be  used  in  said 
Stock,  and  that  no  part  of  such  debt  has  been 
paid. 

By  a  further  stipulation  it  was  also  agreed 
that— 

CI)  That  judgment  has  been  rendered  against 
Johnson  for  the  full  amount  of  plaintUTs  claim, 
and  is  still  unpaid;   and 

(2)  ahat  at  the  date  of  the  entry  of  said  judg* 
ment  Johnson  was  and  still  is  insolvent. 

Upon  the  stlpnlated  facts  the  court  enter- 
ed a  Judgment  against  Bauman  for  the  fall 
amount  of  plaintifTs  claim  but  provided  for 
a  special  execution  for  the  sale  of  the  stock 
of  merchandise,  and  that  for  the  defidency,  if 
any,  remaining  after  applying  tbe  proceeds  of 
sudi  sale,  a  general  execution  Issue  for  Its 
collection. 

It  will  be  seen  that  by  its  stlpalatlon  of 
facts  the  plaintiff  concedes  that  Bauman 
purchased  the  Bto<^  In  good  faith  and  paid 
therefor  Its  full  and  fair  value,  without  any 
notice  or  knowledge  whatever  of  tbe  plain- 
tifTs claim,  or  notice  or  knowledge  that  John- 
son was  indebted  beyond  the  smn  of  $800, 
and  that  he  made  the  final  payment  upon 
said  purchase  price  with  the  imderstandlng 
and  belief  that  Johnson  had  paid  all  claims 
and  demands  against  him.  It  is  also  con- 
ceded that  Johnson,  having  rec^ved  said  pur- 
chase price,  paid  it  all  to  his  creditors  who 
were  su^  at  the  date  of  said  sale,  not  In- 
cluding the  plaintiff  among  the  creditors  so 
paid,  but  tnduding  some  whose  claims  did 
not  accrue  ini  the  course  of  said  defendant's 
business  as  a  merchant  It  is  manifest  from 
this  statement  that  the  trial  court  held  to 
the  view,  advocated  by  plaintiff,  that  by  rea- 
son of  the  failure  of  Johnson  to  give  notice 
to  his  creditors  of  his  intention  to  sell  his  stock 
in  bulk  such  sale  was  rendered  void  and  oper- 
ated as  a  matter  of  law  to  diarge  tbe  pur- 
diaser  with  personal  liability  to  the  credi- 
tors of  Johnson  to  the  fall  value  of  the  stock 
so  purchased,  notwithstanding  the  fact  that 
he  made  the  purchase  in  perfect  good  faith 
and  paid  full  value  for  the  property,  and  not- 
withstanding that  the  money  so  paid  by  blm 
to  Jolmson  was  applied  by  the  latter  to  the 
satisfaction  of  the  claims  of  his  creditors. 
In  other  words,  the  holding  is  tantamount  to 
the  proposition  that  as  a  matter  of  law  there 
can  be  as  against  creditors  no  such  thing  as 
a  vaUd  purchase  in  good  faith  of  a  stock  of 
goods  in  bulk,  where  the  seller  fails  to  give 
notice  to  his  creditors  as  provided  by  statute. 

The  statute  as  It  stood  at  the  date  of  this 
sale  (Code  Supp.  1913,  {|  2911a,  2911b)  pro- 
vided simply  that  bulk  sales  of  a  stock  of 
goods,  where  tbe  seller  fails  to  give  notice  of 
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his  IntenUon  to  do  so  In  the  manner  pre- 
scribed by  the  flrst-cited  section,  "will  be 
presumed  to  be  fraudulent  aad  void"  as 
agatnst  the  creditors  of  aach  seller.  To  give 
.  this  provision  the  effect  accorded  It  by  the 
trial  court,  the  language  quoted  must  be  con- 
strued as  equivalent  to  a  declaration  that 
sales  so  made  are  conclusively  presumed 
fraudulent  and  void.  But  this  we  cannot  do, 
without  In  effect  amending  the  statute.  It 
does  not  declare  such  sales  void-  but  that 
they  are  presumptively  void.  In  ouier  words, 
it  simply  provides  a  new  and  statutory  rule 
of  evidence,  and  casts  upon  a  purchaser  at  a 
sale  of  that  kind  the  burden  of  showing  that 
the  transaction  was  not  fraudulent  Con- 
.  fusion  arises  in  the  argument  for  plalnttfl 
tn  the  case  by  its  reliance  upon  certain  prec- 
edents found  in  decisions  by  the  courts  of 
certain  other  states,  where  the  "bulk  sales" 
statutes  are  much  more  stringent  than  our 
own,  and  declare  imequlvocally  that  such 
sales,  made  otherwise  than  as  prescribed,  are 
per  se  fraudulent  and  void.  Such,  Indeed,  Is 
the  statutory  rule  In  most  states;  but  In 
other  states,  where  the  provision  Is  similar 
to  our  own,  the  courts  are  in  entire  harmony 
with  the  views  we  have  here  expressed. 
Quite  in  point  see  Fisher  v.  Herrmann,  118 
Wis.  424,  96  N.  W.  392;  Thorpe  v.  Pennock, 
99  Minn.  22,  108  N.  W.  940,  9  Ann.  Caa.  229; 
Hart  V.  Honey,  93  Md.  432,  49  AtL  661; 
Blanke  v.  Trading  Co.,  57  Ctolo.  290,  141  Paa 
468.  Such,  also,  Is  the  clear  effect  of  our  re- 
cent cases  of  Packing  Ca  v.  Uncaphor,  174 
Iowa,  39,  156  N.  W.  171,  and  Bank  v.  Camer- 
on, 168  N.  W.  769.  In  the  Thorpe  Case, 
supra,  the  Minnesota  court  makes  a  careful 
comparlsoni  of  the  Bulk  Sales  Laws  of  the 
different  states,  showing  how  they  liave  de- 
veloped two  distinct  plans  of  effecting  the 
purpose  of  these  enactments.  In  one  class, 
sales  in  violation  of  the  statute  are  only 
presumptively  or  prima  facie  fraudulent  and 
void,  leaving  it  open  to  Oie  purchaser  to  es- 
tablish, if  he  can,  the  good  faith  of  the  trans- 
action and  the  validity  of  the  sale;  and  in 
the  oth«',  making  such  presumption  absolute 
and  conclusive.  This  state,  like  Minnesota 
and  Wisconsin,  falls  clearly  within  the  first 
class.  It  follows  of  necessity  that,  the  good 
faith  of  defendant's  purchase  being  admitted, 
the  trial  court  erred  in  rendering  Judgment 
ngalnst  hlra. 

The  judgment  below  will  therefore  be  re- 
versed on  the  appeal  of  the  defendant  Bau- 
man,  and  affirmed  on.  the  appeal  of  the  plain- 
tiff. The  cause  will  be  remanded,  with  di- 
rections to  the  trial  court  to  enter  Judgment 
in  favor  of  the  defendant  Bauman  for  the 
costs  of  suit. 

Affirmed  on  plaintiff's  appeal;  reversed  and 
remanded  on  defendant's  appeal. 

PRESTON,  C.  J,  and  GAXNOR  and  STEJ- 
VEXS,  JJ.,  concur. 


EVANS  V.  CITY  OF  DBS  MOINES. 
(No.  32415.) 

(Supreme  Court  of  Iowa.     Nov.  16,  1918.) 

municifai.  cobporations  €=>488,  489(1)  — 
Paving  Impbovement  —  Objection  to  As- 
BE88MEKT— Waiver— Statutes. 
Under  Code,  {f  810,   823,   property  owner 
should  hav«  objected  to  city  council  that  assess- 
ment for  paving  improvement  exceeded  25  per 
cent,  of  property's  value,  and  where  he  signed 
usual  written  waiver  to  obtain  installment  pa^- 
BMnts,  he  oould  not,  after  claiming  to  council 
he  had  signed  without  knowledge  of  amount,  etc., 
seek  redress  from  courts  on  ground  tli^re  was  a 
fraud  upou  him  within  section  824. 

Appeal  from  District  Court,  Polk  (bounty; 
Lawrence  De  Griaff,  Judge. 

Appeal  from  the  proceedings  of  the  dty 
council  of  the  dty  of  Des  Moines  in  the  mat- 
ter of  an  assessment  for  the  cost  of  iMivlng 
a  street  abutting  upon  plaintiff's  property. 
Affirmed. 

Chester  J.  Eller,  of  Des  Moines,  for  appel- 
lant. H.  W.  Byers  and  Guy  A.  Miller,  both 
of  Des  Moines,  for  appellee. 

PBB  CURIAM.  Plaintiff  alleged  in  bis 
petition  that  he  is  now,  and  was  during  the 
year  1917,  the  owner  of  lot  131,  Goode  4 
LIke's  addition  to  the  dty  of  Des  Moines, 
whidi  property  abuts  on  East  Eighteenth 
street  In  said  city;  that  some  time  prior  to 
August  1,  1917,  the  defendant  by  its  proper 
officers,  levied  an  assessment  of  $469  against 
said  property  for  the  cost  of  certain  paving 
on  East  Eighteenth  street;  that  on  August 
1st  plalntlfl  signed  the  usual  written  waiver 
for  the  purpose  of  obtaining  the  privilege  of 
paying  his  assessment  in  annual  Installments ; 
that  some  days  Utter,  but  during  the  same 
month,  he  in  writing  complained  to  the  dty 
coundl  that  he  had  signed  said  waiver  with- 
out knowledge  of  the  amount  assessed  against 
his  property,  and  that  he  had  relied  upon  the 
city  coundl  observing  the  statute  limiting 
Its  power  to  levy  an  assessment  In  excess  of 
25  per  centum  of  Its  value,  which  was  $500, 
and  asked  that  the  said  waiver  be  set  aside 
and  the  assessment  corrected,  so  that  same 
would  not  exceed  25  per  centum  of  the  value 
of  the  pr<^erty;  that  the  dty  council  de- 
clined to  change  the  assessment,  and  that 
the  same  amounts  to  a  fraud  within  the 
meaning  of  section  824  of  the  Code,  which  is 
as  follows: 

"All  objections  to  errors,  irregularities  or  in- 
equalities in  the  making  of  said  spedal  assess- 
ments, or  in  any  of  the  prior  proceedings  or 
notices,  not  made  before  the  coundl  at  the  tim« 
and  in  the  manner  herein  provided  tor,  shall  be 
waived  except  where  fraud  is  shown." 

To  this  petition,  defendant  filed  a  general 
equitable  demurrer,  whldi  was  sustained  by 
the  court.    Plaintiff  appeals. 

Ai^MlIant  did  not  appear  before  the  dty 
coundl;  within  the  time  provided  by  statute, 
and  object  to  the  assessment  and  does  not 
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now  claim  there  was  other  Illegality  or  Ir- 
regularity In  its  proGeedingB,  than  as  abore 
stated.  Section  823  of  the  Code  provides  as 
follows: 

"After  filins  the  plat  and  schedule,  the  council 
ibsll  give  at  least  ten  clays'  notice  by  two  pub- 
licationa  in  each  of  two  newspapers  published  in 
the  city,  It  there  be  thst  number,  otherwise  in 
one,  and  bv  handbills  posted  in  conspicuous  plac- 
es along  tne  lins  of  such  street  improvement  or 
sewer,  that  said  plat  snd  schedule  are  on  Gle  in 
the  office  of  the  clerk,  and  that  within  twenty 
ilays  after  the  first  publication  all  objections 
thereto,  or  to  the  prior  proceeding,  on  accoont 
of  errors,  irretrnlarities  or  inegaalities,  must  be 
made  in  writing  and  filed  with  the  clerk;  and 
the  conndl,  having  heard  such  objections  and 
made  the  necessary  corrections,  shall  then  make 
the  special  assessments  as  shown  in  said  plat 
and  schedule,  as  corrected  and  approved." 

Section  792a  of  the  Supplement  provides  as 
follows: 

"Wboi  any  ci^  or  town  council  or  board  of 
poblic  works  levies  any  special  assessment  for 
sny  poblic  improvement  against  any  lot  or  tract 
of  land,  such  special  assessment  shall  be  in  pro- 
portion to  the  special  benefits  conferred  upou 
the  property  thereby  and  not  in  excess  of  such 
benefits.  Such  assessment  shall  not  exceed 
twenty-five  per  centum  of  the  actual  value  of  the 
lot  or  tract  at  the  time  of  levy,  and  the  last 
preceding  assessment  roll  shall  be  taken  as 
prima  facie  evidence  of  such  value." 

Bat  this  court  held  In  Durst  v.  City  of 
Des  Moines,  164  Iowa,  82, 145  N.  W.  628,  that, 
while  the  city  council  is  limited  in  making 
the  assessments  to  actual  benefits  conferred, 
and  in  no  event  to  exceed  25  per  centum  of 
the  actual  value  of  the  property  to  be  assess- 
ed, it  had  the  authority  and  duty  of  deter- 
mining the  actual  value  of  each  abnttitng 
tract  of  land,  the  assessed  valuation  being 
only  prima  fade  evidence  thereof.  Justice 
Weaver  speaking  for  the  court,  referring  to 
the  above  sectioa,  said: 

"Bat  this  provision  necessarily  vests  the  coun- 
(il  with  authority  and  imposes  upon  it  the  duty 
to  inqnire  into  and  consider  the  actual  value  of 
each  abutting  tract  of  land  in  order  that  the  spe- 
cial assessment  it  proposes  to  make  shall  not  ex- 
<ffA  the  statutory  limit.  The  determination  of 
this  question  inherea  in  every  assessmpnt  made 
by  the  council.  An  error  in  estimating  the  value 
of  the  property,  or  in  the  extent  of  the  special 
benefits  accruing  to  the  land,  or  in  tiie  amount 
properly  charfceable  to  any  abutting  property, 
iloes  not  go  to  the  jurisdiction  of  the  council,  but' 
to  an  incident  or  detail  of  the  proceedings,  and 
the  property  owner  complaining  thereof  should 
lay  bia  objection  before  the  eouncil,  and  upon 
an  adverse  ruling  there  may  appeal  to  the  dis- 
trict court.  In  no  other  way  can  the  statute 
be  given  practical  effect  or  the  decisions  above 
cited  be  sustained." 

Section  823  of  the  Code,  supra,  points  out 
clearly  the  course  to  be  pursued  by  the  prop- 
erty owner  against  whose  property  the  mu- 
nldpallty  proposes  to  levy  a  special  aitaesa- 
ment.  Section  810  confers  jurisdiction  upon 
rity  and  town  coundls  to  make,  reconstruct, 
or  Improve  streets  by  paving,  niacadainixlng, 
(urblng,  guttering,  etc.  A  tribunal  has 
therefore  been  provided  to  pass  upon  all  ob- 
iediona  to  spedal  assessments  for  paving 
parposea,  to  correct  Inequalities  therein,  and. 


If  the  owner  deems  himself  aggrieved,  appeal 
may  be  taken  to  the  district  court.  The  pro- 
cedure pointed  out  by  statute  la  exduslve 
and  the  dedslon  of  the  tribunal,  unless  ap- 
pealed from,  conduaive  and  binding  upon  the 
ownn  of  the  property  assessed,  except  in 
case  of  fraud.  Durst  v.  City  of  Des  Moines, 
150  Iowa,  370,  130  N.  W.  168;  Durst  v.  City 
of  Dee  Moines,  164  Iowa,  82,  145  N.  W.  S28, 
supra ;  Owens  v.  Marlon,  127  Iowa,  460,  103 
N.  W.  381 ;  HubbeU  v.  City  of  Des  Moines, 
168  Iowa,  418, 150  N.  W.  701. 

As  we  interpret  plalntllTs  itetition,  it  does 
not  diarge  fraud  tn  the  proceedings  of  the 
dty  council,  or  that  be  was  misled  thereby, 
or  Induced  to  forego  his  appearance  before 
it,  or  to  file  objections  to  the  proposed  assess- 
m«it,  until  the  time  allowed  therefor  had  ex- 
pired. The  only  suggestion  of  fraud  in  the. 
petition  la  that  the  asseeament  against  the 
property  la  In  excess  of  25  per  centum  of 
the  actual  value  thereof.  This  fact  alone 
falls  far  short  of  alleging  fraud  within  the 
meaning  of  the  statute.  The  assessment  may 
be  excessive  and  burdensome,*  but  the  city 
council  was  *  empowered  to  ascertain  and ' 
determine  the  fair  value  of  the  property 
for  the  purpose  of  making  the  assessment, 
and  that  It  erred  in  judgment  therein,  re- 
sulting in  the  levy  of  the  assessment  com- 
plained of,  does  not  entitle  plalntUf  to  the 
relief  sought  That  question  cannot  now  be 
tried.  It  should  have  been  raised  before  the 
tribunal  provided  by  law  for  the  hearing 
thereof,  and.  In  case  of  an  adverse  holding, 
appeal  taken  to  the  district  court. 

Upon  a  trial  of  the  issues  tendered  by 
'plaintiffs  petition  the  only  question  for  the 
determination  of  the  court  would  be  whether 
the  assessment  exceeds  the  statutory  limita- 
tion. The  trial  of  this  question  is  preclud- 
ed by  the  failure  of  plaintiff  to  follow  the 
procedure  pointed  out  by  statute  and  to  make 
timely  objection  to  the  action  of  the  lower 
court. 

It  follows  that  the  Judgment  of  the  court 
below  is  affirmed. 

PBBSTON.  C.  J.,  and  LADD,  GAYNOR, 
and  WBAVBR,  J.,  concur. 


CHICAGO,  B.  &  Q.  R.  CO.  r.  CITY  OF 
CHARITON.    (No.  .32090.) 

(Supreme  Court  of  Iowa.    Nov.  16,  191&) 

MtJNrciPAi,    CoRPOHATiONfi    *=»437  —  Strekt 

IHPBOVKMKNTS— ASSESRIIKIVT  FOR  BENEnTS— 
RAIUtOAD  PaOPKRTT— RiOHT  OF  WaT. 

Railroad  land  fit  only  for  right  of  way,  the 
track*  thereon  being  partly  in  cut  and  partly 
on  fill,  SO  that  paving  of  an  adjoining  street 
could  not  enhance  its  vtdne,  any  benefit  thereto 
being  merely  nominal,  is  not  astiessabl^for  street 
paving. 

Appeal  from  District  Court,  Lucas  County ; 
Seneca  Cornell,  Judge. 
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AK>e&I  by  the  defendant  from  the  cancella- 
tion of  certain  asaessmenta  by  the  district 
coart.    Affirmed. 

J.  "W,  Krldelbangh,  of  Charlton,  for  ap- 
pellant Stuart  &  Stuart,  of  Chariton,  for 
appellee. 

PER  CURIAM.  In  1914  by  proceedings 
which  appear  to  have  been  legal,  the  city  of 
Chariton  caused  certain  streets  to  be  paved 
and  the  cost  thereof  was  duly  assessed 
against  abutting  and  adjacent  properties, 
among  these  the  right  of  way  of  the  Chicago, 
Burlington  &  Quincy  Railroad  Company. 
This  company  interposed  objections  thereto, 
among  others,  that  Its  property  was  not  ben- 
efited in  any  manner  by  the  improvement. 
These  objections  were  overrtiled  by  the  city 
council  and  the  company  appealed  to  the  dis- 
trict coart  SMdence  was  introduced,  and 
upon  Us  conduslon  tlie  district  court  in  writ- 
ten opinion  found  that : 

"The  evidence  shows  that  the  right  of  way 
of  the  plaintiff  proposed  to  be  assessed  for  its 
share  of  the  <»Bt  of  this  paving  consists  of  a 
strip  of  vacant  land,  except  that  double  track 
of  rails  is  laid  on  it,  that  it  is  used  for  right  of 
way  purposes  only,  and  will  always  remain 
vacant;  that  part  of  the  way  the  railroad  is 
laid  in  a  cut,  and  part  of  the  way  in  a  fill, 
and  that  it  can  be  used  for  nothing  except  right 
of  way  purposes.  The  evidence  shows  without 
conflict  that  paving  of  abutting  and  adjacent 
streets  adds  nothing  to  such  right  of  way.  I 
therefore  find  that  tie  right  of  way  of  plaintiff's 
company  is  not  specially  benefited  by  this  pav- 
ing, and  therefore  is  not  liable  for  such  pro- 
posed assessment" 

The  same  finding  was  made  with  reference 
to  the  strip  of  land  50  feet  wide  along  the 
southerly  side  of  plaintiff's  right  of  way  ex- 
tending from  a  point  a  short  distance  west 
of  ESghth  street  to  the  easterly  side  of  Main 
street.  A  decree  was  entered  accordingly 
canceling  such  assessments. 

Much  of  the  evidence  was  taken  with  refer- 
ence to  a  plat  and  schedule  indicating  the 
relative  location  of  the  several  tracts  of  land ; 
but  these  have  since  been  lost,  and  owing  to 
this  we  have  labored  under  considerable  em- 
barrassment in  the  examination  of  the  record. 
There  is  no  controversy  but  that  the  com- 
pany enjoyed  in  connection  ^th  the  public 
some  advantages  from  this  improvement,  and 
possibly  might  have  enjoyed  slight  special 
benefits  therefrom.  Under  the  record,  how- 
ever, these  were  scarcely  appreciable.  From 
a  careful  examination  of  the  testimony  of  the 
several  witnesses,  we  are  Inclined  to  concur 
in  the  view  of  the  district  court  that  no  sub- 
stantial benefit,  at  least  exceeding  advantage 
merely  nominal  in  extent,  specially  resulted 
from  the  Improvement  to  the  company's  prop- 
erty. We  are  content  in  saying  this  *much 
without  a  careful  review  of  the  evidence,  es- 
pecially ft  view  of  not  having  the  plat  men- 
tioned to  which  much  of  it  refers  before  us. 
This  conclusion  is  somewhat  confirmed  by 
the  fact  that  the  district  Judge  made  a  per- 


sonal inspection  of  the  ground  and  had  the 
benefit  thereof  in  l^>plyiag  the  eridenoe  ad- 
duced. 
The  decree  is  affirmed. 

PRESTON,  C.  J.,  and  LAOD,  WEAVER, 
GATNOR,  and  STEVENS,  JJ,  eoucur. 

STATE  V.  MABQUARDT.    (No.  32378.) 
(Supreme  Court  of  Iowa.     Nov.  19,  19il8.) 

1.  Witnesses    «=>337(2)— Obidibiutt— Ge.n- 
BRAX  Moral  Ohabacteb  of  Accdsed. 

Defendant  being  a  witness  in  his  own  behalf, 
it  was  permissible  for  the  state,  in  view  of  Code, 
I  4614,  to  show  his  general  moral  character  as 
affecting  his  credibility  as  a  witness. 

2.  iNToxioATma  Ljquobs  $=>224— Psssmcp- 
TiON  FBOK  Possession. 

The  presumption  raised  by  Code,  (  2427,  that 
intoxicants  found  in  one's  possession  are  held  by 
him  for  an  illegal  purpose,  applies  to  hotel  keep- 
er who  kept  liquors  in  his  private  room  in  hotd; 
exception  as  to  private  dwelling  house  contained 
in  such  section  not  applying. 

Appeal  from  District  Court,  Winnebago 
County ;  J.  J.  Clark,  Judge. 

Indictment  for  maintaining  a  liquor  nui- 
sance In  Winnebago  Ck>unty.  Upon  trial  had, 
a  verdict  of  guilty  was  rendered  and  Judg- 
ment entered  thereon.  The  defendant  ap- 
peals.   Ajfflrmed. 

Gordon  &  Osmundaon,  of  JBy>re8t  City,  for 
appellant.  H.  M.  Havner,  Atty.  Gen.,  and 
B.  J.  Powers,  AsBt  Atty.  Oen^  for  the  State. 

EVANS,  3.  Two  grounds  of  rereraal  are 
laid  by  appellant. 

[1]  1.  The  state  introduced  evidence  of 
the  d^endanf  8  moral  character.  He  now 
contends  that  the  introduction  of  this  testi- 
mony was  error,  in  that  his  guilt  could  not 
be  proved  by  reputation  as  to  his  character. 

The  defendant  was  a  witness  in  his  own 
behalf.  It  was  therefore  permissible  for  the 
state  to  show  his  general  moral  character  as 
affecting  bis  credibility  as  a  witness.  Code, 
§  4614. 

[2]  2.  In  instructing  the  Jury  the  trial 
court  set  forth  the  provisions  of  section  2427. 
Pursuant  thereto,  the  Jury  was  instructed 
that,  if  Intoxicating  liquors  were  found  in 
the  possession  of  the  def«ictent,  they  were 
presumed  to  be  held  by  him  for  illegal  sale. 
Complaint  is  made  of  this  instruction. 

The  defendant  as  a  witness  testified,  that 
he  was  during  the  period  charged  in  the  in- 
dictment the  keeper  of  a  hotel ;  that  he  did 
keep  intoxicating  liquors  in  a  certain  room 
in  said  hotel  continuously ;  that  he  kept  the 
same  solely  for  his  own  use ;  and  that  he  did 
not  keep  the  same  Cor  sale.  Witnesses  for 
the  state  testified  to  purchases  from  tlie  de- 
fendant of  intoxicating  liquors,  and  that  the 
same  were  delivered  at  a  certain  hotel  room. 
The  contention  for  the  defendant  is  that 
the  presumption  raised  by  section  2427  does 
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«ot  apply  to  Intozlcatliig  liquors  found  In  a 
private  dwelling  house,  and  tbat  the  room  In 
question  was  his  own  private  room.  The 
contentl<M>  of  the  defendant  Is  completely 
negatived  by  the  express  terms  of  the  stat- 
Dte  The  exception  contained  In  such  section 
aHiUes  only  to  a  "private  dwelling  house, 
which  does  not  Include  or  Is  not  used  In  con- 
nection with  a  tavern,  public  eating  house, 
etc."  Manifestly  such  exception  will  not 
apidy  to  a  private  dwelling  house  which  con- 
sists of  a  room  in  a  hotel  owned  by  the 
roomer. 

No  other  grounds  of  reversal  are  presented 
to  us. 

The  Judgment  below  Is  therefore  afiBrmed. 

PRESTON,  C.  X,  and  LADD  and  SAMNO- 
ER,  JJ.,  concur.  , 


KE0SAT7QUA  STATE  BANK  v.  HART- 
MAN  et  al.     (No.  32247.) 
(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 
1.  HoMESTBAD  «=181(3)— ABASDomanT— Bv- 

IDEN'CE. 

Evidence  keld  not  to  show  abandonment  of 
homestead. 

i.  HoUKvriAn  4=al61—ABAHS0Nl(EiiT— Sub- 
sequent OCCTJPATION. 
Even  if  abandonment  took  place  when  wife 
and  children  moved  from  homestead,  a  home- 
atead  right  woold  exist  from  and  after  the  date 
when  they  leBiimed  their  home  apon  the  prem- 
ises. 

3.  Homestead  €=990— Ljabiuties  £Infobce- 

ABLE— PBOMISK  TO    GiVK  MOBTOAOE. 

The  husband's  promise  to  make  a  mortgage 
at  some  indefinite  time  in  the  fntnre,  in  the 
(Tent  that  committee  of  bank  from  which  be  bad 
borrowed  money  should  decide  to  call  for  it, 
could  not  operate  to  effect  a  lien  upon  property 
snperior  to  homestead  right  which  attached  be- 
fore mortt^ge  was  demanded. 

4.  FBACDTrueKT     CoirVKTANOKB     «S»118(i9  — 

PnnRBNCB— Dbkd  bt  Husband  to  Whs— 

Validitt. 
As  between  his  two  creditors,  a  bank  and 
his  wife,  defendant  had  the  legal  right  to  pre- 
fer her  by  giving  her  a  deed  to  their  binnestead, 
the  valne  of  the  homestead  not  materially  ex- 
ceeding amount  due  her. 

5.  Fbauduucnt    (Donvetanoes    €=9l04(l)  — 
Deed  by  Husband  to  Wife— Validitt. 

Transfers  of  property  between  husband  and 
vife  will  be  set  aside  at  the  suit  of  creditors  if 
fraud  appears;  but  if  the  debt  in  payment  of 
which  a  conveyance  is  made  is  fairly  shown  to 
have  been  contracted  <n  good  faith,  the  mere 
fact  tbat  the  grantee  is  the  debtor's  wife  af- 
fords no  ground  for  equitable  interference. 
9.  FBAun  4S927— Pbopbbtt  Statkkknt— In- 
CLUDiKO  Homestead. 

'The  mere  fact  that  defendant  in  making 
statement  of  his  property  to  plaintiff  bank,  from 
which  be  had  borrowed  money,  included  his 
homestead,  would  not  be  fraud. 

Appeal  from  District  Court,  Wapello  Oonn- 
ty;  C.  W.  Vermilion,  Jodge. 

Plaintiff  brings  thla  action  for  recovery 
apon  a  promissory  note  made  by  the  defend- 
ant Walter  A.  Hartman,  and  to  estabUsb  a 
Hen  therafor  upon  a  certain  bouse  and  lot 
which  the  defendanta,  bnsband   and   wife. 


claim  to  be  exempt  to  them  as  a  homestead. 
The  trial  court  entered  Judgment  for  plaintiff 
as  prayed  on  the  note,  but  denied  the  prayer 
for  equitable  relief,  and  from  this  ruling  the 
plaintiff  appeals.  The  facts,  so  far  as  ma- 
terial, are  stated  in  the  opinion.    Affirmed. 

J.  C.  Mitchell,  of  Ottumwa,  and  Robt.  ft 
H.  B.  Sloan,  of  Keosanqua,  for  appellant. 
Olllles  &  Daugherty,  of  Ottumwa,  for  appel- 
lees. 

WEAVER,  J.  The  property  In  question  ta 
In  the  town  of  Bddyvllle,  and  for  a  number 
of  years  prior  to  the  spring  of  1914  had  been 
used  and  occupied  by  the  defendants  as  their 
homestead.  About  the  date  named  the  wife 
received  from  her  mother's  estate  the  sum  of 
about  $1,300.  Of  this  money  she  furnished 
her  husband  $1,000,  which  both  testify  he 
agreed  to  repay.  Tailng  this  money,  de- 
fendant went  to  Keosauqua,  where  he  pur^ 
chased  a  small  grocery  btislness  and  contin- 
ued therein  imtll  the  fall  of  the  following 
year.  In  June,  1914,  the  wife  rented  the 
homestead  and  went  to  Keosauqua,  where 
she  remained  with  her  husband,  living  in 
rented  property,  until  about  August,  1915, 
when  she  returned  to  and  occupied  the  Bddy- 
vlile  borne.  Soon  after  beginning  at  Keosau- 
qua the  husband  borrowed  $300  at  the  plain- 
tiff bank.  This  amount  was  Increased  by 
subsequent  borrowings  until  the  Indebtedness 
to  the  bank  In  October,  1915,  amounted  to 
$950.  At  some  time  during  these  trans- 
actions, and  evidently  as  a  basis  of  credit, 
defendant  made  a  written  property  statement 
in  which  was  an  item  of  "House  and  lot  at 
Eddi-vllle,  $1,200.00."  It  is  the  claim  of  the 
appellant  bank  that  on  the  renewal  of  the 
first  loan,  and  again  on  later  occasions,  down 
to  the  time  of  tlie  last  loan,  the  defendant 
husband  promised  that,  it  It  was  thereafter 
demanded  of  him,  he  would  secure  the  Indebt- 
edness by  a  mortgage  on  the  Eddyvllle  prop- 
erty. On  November  14,  1915,  three  months 
after  the  wife  had  resumed  her  home  upon 
this  property,  the  appellEint's  cashier  called 
upon  the  husband  at  his  store,  notifying  him 
that  the  bank  desired  a  mortgage  according 
to  his  promise,  and  gave  him  three  days  in 
which  to  attend  to  the  matter.  On  the  third 
day  he  made  a  general  assignment  for  the 
benefit  of  his  creditors.  In  this  assignment 
he  did  not  schedule  the  Eddyvllle  property 
as  an  asset,  nor  the  amount  due  his  wife  for 
money  furnished  him  as  a  debt.  It  should 
also  be  said  that  the  last  renewal  and  last 
loan  made  to  the  husband  was  a  month  or 
more  after  the  wife  had  returned  to  Eddy- 
vllle; but  the  fact  of  such  return,  the  bank 
says,  was  not  known  to  It  On  November  20, 
1915,  the  husband  made  a  deed  to  his  wife 
conveying  the  house  and  lot  in  alleged  pay- 
ment of  his  debt  to  her.  There  is  no  claim 
that  the  wife  ever  made,  or  Joined  her  hus- 
band in  making,  any  promise  to  mortgage  the 


.^^aPoT  other  case*  sea  satm  topic  and  KSST-NUMBER  In  all  Key-Numbered  Digests  a>4  Indezai 


Digitized  by 


Google 


340 


ie»  NORTHWESTERN  REPORTER 


(Iowa 


property.  She  testifies  that  she  was  never  in- 
formed or  had  notice  that  the  hank,  wanted  a 
mortgage  on  this  property  until  after  she 
had  returned  to  the  possession  of  the  home, 
and  that  she  promptly  refused  to  consent. 
The  first  direct  request  of  demand  made  to 
her  for  such  security  was  after  her  hus- 
band's assignment  for  the  benefit*  of  credi- 
tors. This  she  also  refused,  and  on  the  same 
day  the  husband  made  her  the  deed  to  which 
we  hare  referred..  The  husband  as  a  witness 
also  denies  that  he  ever  promised  to  mortgage 
the  home  property,  and  says  that  the  cashier 
with  whom  he  dealt  never  suggested  the  tak- 
ing of  a  mortgage  until  the  date  of  the  last 
renewal,  In  October,  1915,  and  that  then  he 
did  not  understand  the  request  or  demand 
to  be  for  a  mortgage  on  the  homestead,  but  a 
mortgage  on  the  store  or  stock  of  goods, 
and  it  was.  this  proposition  he  was  given  time 
to  consider. 

The  trial  court,  having  heard  the  evidenoe, 
dismissed  the  plaintiff's  petition  for  equitable 
relief. 

[1, 2]  In  this  conclusion  we  think  the  court 
made  no  mistake.  "We  are  of  the  opinion,  in 
the  first  place,  that  the  evidence  Is  Inauffl- 
clent  to  support  a  finding  that  the  homestead 
had  been  abandoned;  and  In  the  nest  place, 
we  agree  with  the  trial  court's  finding  that, 
even  if  an  abandonment  did  take  place  and 
«xist  from  the  time  the  wife  and  children 
moved  from  Bddyvllle  in  May,  1914,  until 
they  returned  there  in  August,  1915,  it  is 
still  true  that  a  homestead  right  did  exist 
from  and  after  the  last-named  date. 

[3]  Now,  the  testimony  of  the  cashier,  who 
Alone  dealt  with  the  defendant,  goes  no  fur- 
ther than  that  the  cashier  on  one  or  more 
occasions  said  to  the  defendant  when  bor- 
rowing money  that  the  loan  committee  of  the 
bank  might  Insist  upon  security,  and  asked 
if  in  such  event  he  would  be  "willing  to  give 
a  mortgage,"  and  defendant  answered  in  the 
affirmative.  This,  upon  the  bank's  own  show- 
ing, was  the  attitude  of  the  parties  until  and 
including  the  last  extension  of  credit  in 
October,  1915.  No  call  or  demand  for  a 
mortgage  was  made  until  November,  1915,  at 
which  time  there  can  be  no  doubt  of  the 
homestead  character  ot  the  property.  No 
agreement  on  the  part  of  the  wife  to  unite 
with  her  husband  in  subjecting  the  home- 
stead to  such  burden  is  shown,  nor  is  there 
liny  apparent  ground  upon  which  the  court 
can  hold  her  to  be  estopped  In  equity  to  in- 
sist upon  the  protection  which  the  statute 
has  erected  about  the  home  of  herself  and 
her  children.  By  no  stretch  of  the  equitable 
powers  of  the  court  can  it  be  held  that  the 
husband's  promise  to  make  a  mortgage  at 
some  indefinite  time  In  the  future,  in  the 
event  that  the  bank  committee  should  decide 
to  call  for  it,  operates  to  eflfect  a  lien  upon 
the  property  superior  to  a  homestead  right 
attaching  before  a  mortgage  is  demauded. 
Nor  is  the  position  of  the  plaintiff  materially 
strengthened  or  bettered  if,  conceding  the  I 


homestead  right  to  date  only  from  Augnst, 
1915,  it  appears  that  the  Indebtedness  due 
the  bank  originated  prior  to  that  date;  for 
before  such  debt  was  reduced  to  Judgmeot, 
or  became  In  any  manner  a  lien  on  the  prop- 
erty, it  had  beea  conveyed  to  his  wife  ia 
payment  of  a  concededly  Just  debt. 

[4]  As  between  his  two  creditors,  the  bank 
and  his  wife,  defendant  had  the  legal  right 
to  prefer  her,  and  to  satisfy  her  demand  by 
the  conveyance  of  this  proiperty,  the  value  of 
which  is  shown  not  to  materially  exceed  the 
amount  whicSi  was  her  due. 

[S]  Such  transfers  of  property  between  hus- 
band and  wife  will,  of  course,  be  closely  scan- 
ned, and  if  fraud  appears,  will  be  set  aside  at 
the  suit  of  creditors;  but.  If  the  debt  in  pay- 
ment of  which  the  conveyance  is  made  ia  fairly 
shown  to  have  been  contracted  in  good  faith, 
the'mere  fact  that  the  grantee  is  the  debtor's 
wife  affords  no  ground  for  equitable  inter- 
ference. Jones  V.  Braadt,  59  Iowa,  832,  10 
N.  W.  854,  13  N.  W.  310;  Bank  v.  Wright,  68 
Iowa,  132,  26  N.  W.  35;  Bank  v.  Warner,  68 
Iowa,  147,  26  N.  W.  47;  Sims  v.  Moore,  74 
Iowa,  497,  38  N.  W.  374;  Roekford  v.  Mastin, 

75  Iowa,  112,  39  N.  W.  219;  Payne  v.  'Wilson, 

76  Iowa,  377,  41  N.  W.  45;  Bank  v,  Webster, 
76  Iowa,  381,  41  N.  W.  47 ;  Muir  t.  MUler, 
103  Iowa,  127,  72  N.  W.  409. 

[6]  Much  is  said  by  the  appellant  In  ar- 
gtuucnt  that  defendant  fraudulently  misrep- 
resented and  concealed  bis  real  financial  con- 
dition from  the  plaintiff  bank.  This  is  based 
largely  upon  the  showing  that  defendant, 
in  making  a  statement  of  his  property,  in- 
cluded therein'  Ids  homestead,  and  did  not 
Inform  the  bank  of  the  debt  due  his  wife 
So  far  as  the  inclusion  of  the  hom^tead  in 
his  statement  is  concerned,  there  is  no  ai>- 
parent  reason  for  saying  that  it  was  inspired 
by  any  fraudulent  purpose.  The  ownership 
of  a  homestead,  even  though  not  subject  to 
the  payment  of  debts,  may  well  be  accorded 
some  weight  in  giving  the  owner  standing 
and  character  in  the  busluess  world;  and ' 
as  there  Is  no  pretense  that  the  defendant 
was  ever  asked  for  any  information  on  the 
subject,  or  made  any  false  statem^it  or  rep- 
resentation with  respect  thereto,  his  listing 
of  the  property  can  hardly  be  stamped  as  a 
fraudulent  act  The  omission  to  speak  of  the 
debt  due  his  wife  ia  more  Justly  subject  to 
animadversion,  thou)^  perhaps  few  hus- 
bands, if  asked  for  a  list  of  their  creditors, 
would  think  it  necessary  to  mention  their 
wives;  and  it  is  open  to  doubt  whether,  hnd 
he  revealed  the  fact  to  the  bank,  it  would 
have  made  any  difference  in  its  extension  of 
credit  to  him.  But  whatever  may  be  said 
or  thought  upon  this  subject,  there  is  no  evi- 
dence of  any  kind  that  the  wife  in  this  case 
know  of  the  representations  or  is  chargeable 
with  any  act  or  neglect  which  bars  or  estops 
her  from  asserting  her  rights,  either  as  a 
wife  having  an  interest  in  the  family  home- 
stead, or  as  creditor  of  her  husband  having 
the  same  right  as  other  creditors  to  secure 
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or  collect  a  booa  flde  claim  agaliut  him,  even 
though  It  may  result  in  rendering  luiu  itms 
able  to  pay  or  discbarge  his  other  debts. 

TVe  find  no  reason  for  interfering  with  the 
decree  rendered  below,  and  it  is  affirmed. 

PRESTON,  C.  J.,  and  GAYNOR  and  STE- 
VEN'S, JJ.,  concur. 


SUIjTZER  v.  liUTZ.     (No.  32266.) 
(Supreme  Court  of  Iowa.     Nov.  IC,  lOlS.) 

1.  I'RI.\CIPAL  ANn  AOKKT  «S>  136(1)— PjCBSON- 
AL   LlABlUTY   OF   AGENT. 

An  agent  may  personally  bind  himself  while 
acting  for  another. 
i  Pkincipai.  ahd  Agent  «=>  136(1)— Persow- 

AL  1JABU.IIX    OS    A0B5T— InIBHT    Or    PAS- 
TIES. 

Whether  an  agent,  who  discloses  his  prin- 
cipal, binds  himself,  depends  npon  the  intention 
oz  the  paities. 

3.  Banks  and  Bankiho  «=>117— CtASHisn— 
Agkekmemt  to  Becoke  Psbsonallx  Lia- 
ble. 

Under  evidence  Insufflcient  to  show  that  de- 
fendant cashier  bound  himaelf  personally  to  de- 
iluct  from  a  loan  procured  from  bank  the 
iimount  of  a  prior  note,  signed  by  plaintiff  aa 
surety  and  given  to  the  bank  for  money  ad- 
vanced by  it,  to  enable  the  borrower  to  remove 
incumbrance,  so  that  loan  onild  be  made,  held, 
that  a  directed  verdict  for  defendant  was  proper. 

Appeal  from  District  Court,  Polk  County ; 
Thomas  J.  Gutlirie,  Judge. 

The  necessary  facts  are  stated  In  the  opin- 
ion.   Alllrnied. 

S.  B.  Allen,  of  Des  Moines,  for  appellant. 
John  r^  Gillespie,  of  Des  Moines,  for  appellee. 

STEVENS,  J.  On  January  14,  1914,  plain- 
tiff signed  a  note  as  surety  for  ^00  payable 
to  the  Home  Savings  Bank  of  Des  Moines  on 
•Icmand.  The  principals  on  the  note  are  A. 
A.  and  Emma  George.  The  defendant  Is  an 
offlcer  of  the  bank.  The  makers  failed  to 
I>ay  the  note,  and  Judgment  was  obtained 
against  plaintiff  for  the  amount  thereof.  It 
appears  from  the  evidence  that  A.  A.  George 
had  become  somewhat  Inrolred  fluanclally, 
I'Ut  his  wife  was  the  owner  of  two  separate 
tracts  of  real  estate  In  the  city  of  Des  Moines, 
«n  one  of  which  there  was  an  Incumbrance  of 
*i60.  The  cashier  of  the  Home  Sayings 
Bank  adrlsed  her  to  i^rocure  a  loan  upon 
her  property,  and  pay  her  husband's  debts, 
whereupon  she  arranged  to  procure  a  loan 
of  11,600.  from  the  bank,  securing  the  payment 
thereof  by  mortgage  upon  her  real  estate. 
Defendant  told  Mrs.  George  that  the  Incum- 
brance above  referred  to  would  have  to  be 
released  before  a  loan  could  be  made  on  the 
Iiruperty,  and  offered  to  let  her  have  the 
■Doney  for  that  purpose  upon  her  note  signed 
^'y  plaintifiC  as  surety.  PlaintifC  alleged  In  his 
petition  that  he  signed  the  note,  relying  upon 
the  oral  promise  of  defendant  to  see  that  same 
vas  paid  out  of  the  $1,600  loan;  also  he 
claimed  tluit  defendant  told  him  the  note  was 


for  the  temporary  purpose  of  clearing  the 
title  to  the  property,  and  when  the  abstract 
was  brought  down  It  would  be  taken  care  of. 

The  defendant,  however,  claims  that  the 
note  was  given  to  the  bank  by  whom  the 
$1,600  loan  was  made  to  Emma  George,  that 
he  bod  no  interest  In  the  matter,  except  as 
an  officer  of  the  bank,  for  whom  he  acted  in 
the  transaction,  that  he  assmned  no  personal 
obligation  whatever,  and  that  the  alleged  oral 
promise  was  wholly  without  consideration, 
and  not  binding  upon  him. 

[1-8]  It  Is,  of  course,  familiar  doctrine  that 
an  agent  may  personally  bind  himself  while 
acting  for  another.  Trlplett  v,  Jackson,  130 
Iowa,  408,  106  N.  W.  954.  Whether,  however, 
the  agent,  who  discloses  his  principal,  does 
so,  depends  upon  the  Intention  of  the  parties 
at  the  timew  In  the  case  at  bar  plaintiff  knew 
that  his  daughter  was  borrowing  $.300  of  the 
bank,  that  the  defendant  was  cashier  thereof, 
that  the  money  was  to  be  used  for  the  pur- 
pose of  clearing  the  title  to  certain  real  prop- 
erty preparatory  to  later  obtaining  a  loan 
of  $1,600  from  the  bank,  that  the  defendant 
was  interested  therein  only  as  on  offlcer  of 
the  bank,  and,  as  we  view  the  evidence,  could 
not  have  understood  or  believed  that  defend- 
ant intended  to,  or  did,  bind  himself  person- 
ally to  either  pay  the  note,  or  see  that  It  was 
paid,  out  of  the  $1,600  loan.  It  does  not  ap- 
pear from  the  evidence  that  George  was  in- 
debted to  the  bank,  or  that  the  bank  had  au- 
thority to  say  what  should  be  done  with  the 
borrowed  money.  All  of  the  parties  under- 
stood that  a  loan  was  to  be  made  for  the  pur- 
pose of  paying  the  debts  of  A.  A.  George. 
Indeed,  the  banlo  appears  not  to  have  had  a 
list  of  the  various  items  of  Indebtedness  ow- 
ing by  George  until  after  the  $1,600  loan  was 
consummated.  Mrs.  George  testified  that  she 
then  took  a  list  of  the  various  items  to  the 
bank,  among  which  the  note  In  question  was 
listed.  She  testified  that  defendant  told 
her  that  the  note  would  not  be  paid  out  of 
the  loan ;  but,  so  far  as  the  record  discloses, 
she  had  fall  control  over  the  money,  and  au- 
thority to  direct  what  debts  should  be  paid 
thereby.  It  would  seem  hardly  probable  that 
defendant  would  have  dedlned  to  permit) 
Mrs.  George  to  pay  the  $300  note,  if  be  had 
assumed  some  personal  obligation  to  see  that 
the  $1,600  was  used  for  that  purpose.  The 
evidence  does  not  show  to  whom  the  several 
items  of  Indebtedness  owing  by  George  were 
due,  nor,  except  inferentlally,  what  was  in 
fact  done  with  the  $1,600.  We  assume,  how- 
ever, that  It  was  paid  upon  George's  debts. 
Giving  the  most  favorable  construction  pos- 
sible to  the  evidence,  we  fail  to  And  sulficient 
therein  to  Justify  plaintiff's  contention  that 
defendant  personally  bound  himself  to  deduct 
the  amount  of  the  note  from  the  loan  for  the 
purpose  of  paying  same,  or  that  plaintiff,  at 
the  time,  so  understood  the  transact<or). 

We  reach  the  conclusion  npoa  the  whole 
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record  that  defendant  clearly  acted  only  for 
tbe  bank,  that  plaintiff  so  understood,  and 
that  he  neither  Intended  to,  nor  did,  assume 
the  obligation  of  paying  the  $300  note,  or 
applying  the  necessary  portion  of  the  $1,000 
loan  to  the  payment  thereof.  There  was 
nothing  to  submit  to  the  jury,  and  the  court, 
therefore,  rightly  sustained  defendant's  mo- 
tion to  direct  a  verdict  in  bis  behalf,  and  Its 
Judgment  Is  affirmed. 

PRESTON,    C.    J.,    and    GATNOR    and 
WEAVE3R,  JJ.,  concur. 


DUNOOMBB  SAV.  BANK  v.  BATON  et  al. 
(No.  322»8.) 

(Supreme  Court  of  Iowa.    Nov.  19,  1918.) 

ASSIGNUSNTS  FOB  BENEFIT  OF  C^tEDITOBS  $:» 
51   —  PUBPOSE  OF  TBANBFEB  —  BCBDEN   OF 

Pboof. 
In  suit  to  subject  real  estate  to  payment  of 
judgment,  on  ground  that  debtor,  having  a  life 
estate  therein,  sold  such  interest  in  considera- 
tion of  agreement  by  purchaser  to  pay  her  debts, 
burden  of  proving  such  agreement  was  on  plain- 
tiff. 

Appeal  from  District  Court,  Webster  Coun- 
ty;   E.  M.  MeCail,  Judge. 

Suit  In  equity  to  subject  real  estate  to  the 
payment  of  plalntifTs  judgment.  There  was 
a  decree  dismissing  the  petition,  and  the 
plaintiff  appeals.    Affirmed. 

Healy  &  Thomas,  of  Ft.  Dodge,  for  ap- 
pellant. Kcnyon,  Kelleher,  Price  &  Hanson, 
of  Ft.  Dodge,  and  E.  J.  Van  Ness,  of  Algona, 
for  appellees.^ 

EVANS,, J.  The  judgment  debtor  Is  Mrs. 
Eaton.  The  defendant  Sid  Backus  Is  the 
Bon-in-Iaw  of  Mrs.  Eaton,  and  defaidant  Lau- 
ra Backus  is  her  daughter.  Originally  the 
plaintiff's  petition  was  a  creditor's  bill, 
whereby  It  sought  to  set  aside  as  fraudulent 
a  conveyance  from  Mrs.  BatMi  to  her  son-in- 
law.  Later  an.  amendment  to  tbe  petition 
was  filed,  whereby  It  was  averred,  that  th* 
defendants  Backus,  in  consideration  of  the 
conveyance,  agreed  to  pay  the  debt  owing  by 
Mrs.  Eaton  to  the  plaintiff.  This  debt 
amounted  to  $580. 

The  facts  upon  which  the  controversy  rests 
are  that  Mrs.  Eaton  owned  a  life  estate  in 
a  little  property  at  Duncombe;  the  remain- 
der thereof  belug  owned  by  her  children. 
The  property  in  its  entirety  was  of  the  value 
of  from  $1,400  to  $1,700.  Mrs.  Eaton  became 
Involved  in  many  debts,  and  likewise  some 
of  her  children.  The  son-in-law,  Backus, 
bought  the  Interests  of  the  various  children, 
except  that  of  his  wife,  and  bought,  also,  the 
life  estate  of  the  mother,  Mrs.  Eaton.  It  is 
now  contended  by  the  plaintiff  that,  as  a  con- 
sideration for  the  purchase  from  Mrs.  Baton, 
he  agreed  to  pay  all  her  debts.  This  Is  de- 
nied by  Backus. 


Ttie  cootroversy  presents  a  question  of 
fact  only,  and  the  evidence  is  In  coafli^ct  We 
are  clear  that  the  evidence  on  the  part  of  the 
defendants  is  the  more  reasonable  and  prob- 
able. A  part  of  the  consideration  to  Mrs. 
Eaton  was  that  she  should  receive  back  a 
life  lease  of  the  same  premises,  and  such 
Ufe  lease  was  executed  to  her.  In  addition 
to  that,  the  defendant  paid  tdlls  for  her 
amounting  to  $350.  In  taking  a  conveyance 
of  her  Ufe  estate,  and  executing  back  to  her 
a  life  lease,  be  assumed  the  payment  of  all 
taxes  and  assessments  against  the  property. 
In  a  practical  sense,  her  situatipn  with  ref- 
erence to  the  property  was  improved  by  the 
change.  It  is  not  now  claimed  that  there 
was  any  fraud  in  the  transaction.  If  tbe 
defendant  did  agree  to  pay  tbe  debt  due  to 
the  plaintiff,  then  he  agreed  to  pay  for  Mrs. 
Eaton's  interest  in  the  property  much  naore 
than  the  value  thereof  by  the  andi^mted 
testimony.  The  burden  was  upon  tbe  plain- 
tiff. We  think  the  preponderance  of  the  evi- 
dence was  clearly  with  tbe  defendants. 

The  decree  of  tbe  district  court  is  there- 
fore affirmed. 

PRESTON,  C.  J.,  and  LA.DD  and  SAL- 
INGER, JJ.,  concur. 


McMillan  v.  TARASHANSKT  et  al. 
(No.  32347.) 

(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 

Intoxicating  Liqttobs  ®=>275— Injunction 
—  Unlawful  Possession  —  Evidence  — 
Sufficiency. 
Under  Code  Supp.  1915,  g  2461a,  and  Code 
Supp.  1913,  §  2461b,  proof  that  defendants  had 
in  their  possession  when  riding  in  an  automobile 
124  bottles  of  beer  and  a  gafion  of  whisky  es- 
tablished petitioner's  right,  to  an  injunction  re- 
straining them  from  bootlegging,  where  defend- 
ants offered  no  testimony  in  explanation,  in  view 
of  Code,  I  2427,  as  to  possession  of  liquor  being 
presumptive  evidence,  etc. 

Appeal  from  District  Court,  Woodbury 
County ;    George  Jepson,  Judge. 

Action  In  equity  to  enjoin  an  alleged  Uq- 
Qor  nuisance.  The  petition  was  dismissed 
at  plaintiff's  cost,  and  he  appeals.  Reversed 
and  remanded. 

John  F.  Joseph,  of  Sioux  City,  for  appel- 
lant 

WEAVER,  J.  Tbe  plabitiff  brought  this 
action  in  equity,  alleging  that  he  is  a  citi- 
zen of  Woodbury  county,  Iowa ;  that  at  tbe 
date  of  filing  his  petition  the  defendants  bad 
been  and  were  engaged  In  transporting  and 
carrying  about  on  their  persons  and  in  vehi- 
cles in  and  about  tbe  streets,  alleys,  and  other 
places  In  Sioux  City  and  Woodbury  county, 
certain  intoxicating  liquors  with  Intent  to 
dispose  of  the  same  In  violation  of  law;  and 
that  unless  restrained  therefrom  by  the  or- 
der of  the  court  they  would   continue   to 
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cany  on  such  TuUwful  business.  Wbero- 
fore  plain  tiif  prayed  tliat  a  temporary  la- 
janctlon  Issue,  restraining  the  defendants 
and  each  of  them  from  continuing  said  busi- 
ness, and  that  apon  final  hearing  the  tem- 
porary Injunction  be  confirmed  and  made 
permanent  An  original  notice  was  serred 
upon  the  defendants  that  the  application 
for  an  injunction  would  come  on  for  hear- 
ing before  the  court  on  a  day  nftmed.  To 
this  proceeding  the  defendants  appeared  by 
counsel  and  answered,  denying  the  petition. 
The  Issues  coming  on  for  trial  to  the  court, 
the  plaintiff  called  to  ttie  witness  stand  cer- 
tain police  officers,  who  testified  that  on 
April  20, 1917,  being  a  few  days  prior  to  the 
filing  of  the  petition  herein,  they  arrested 
the  defendants  on  Military  road  in  Sioux 
Oty;  that  at  the  time  of  the  arrest  the  de- 
fendants were  together  riding  in  an  automo- 
bile owned  by  Tarashansky,  and  had  in  their 
possession  124  bottles  of  beer  and  a  gallon 
of  whisky.  No  testimony  was  offered  by  or 
for  the  defendants  in  explanation  of  their 
possession  of  the  liquors,  or  of  the  purpose 
for  which  they  were  being  transported. 
Having  heard  the  testimony,  the  court  held 
that  a  sufiident  showing  for  the  granting  of 
an  Injunction  had  not  been  made,  and  that 
the  suit  had  been  beg;un  without  reasonable 
cause.  The  petition  was  therefore  dismissed, 
and  the  costs  of  the  case  were  taxed  to  the 
plaintiff. 

The  statute  provides  that — 

".\ny  person  who  shall,  by  himself  or  his  em- 
ploy^, Bprrant  or  agent,  for  himself  or  any  per- 
son, company  or  corporation,  keep  or  carry 
around  on  his  person,  or  in  a  vehicle,  or  leave  in 
a  place  for  another  to  secure,  any  Intoxicating 
liquor  as  herein  deflned,  with  Intent  to  sell  or 
dispose  of  the  same  by  gift  or  otherwise,  or  who 
shall  within  this  state,  in  any  manner,  directly 
or  indirectly,  solicit,  take  or  accent  any  order 
for  the  sale,  shipmont,  or  delivery  of  intoxicating 
liquor,  in  violation  of  law,  shall  be  termed  a 
bootIeKi;er,  and  shall  be  Kuilty  of  a  misdemean- 
or."   Code  Supp.  1915,  |  2461a. 

"Every  such  bootlegger  may  be  restrained  by 
injunction  from  doing  or  continuing  to  do  any 
of  the  acts  prohibited  by  the  law,  and  all  the 
proceedings  for  injunctions,  temporary  and  per- 
manent, and  for  &ies  and  costs  for  violatioa  of 
same,  as  defined  by  law,  shall  be  applicable  to 
such  person,  company  or  corporation,  and  the 
fact  that  an  ofEender  has  no  known  or  perma- 
nmt  place  of  business  or  base  of  supplies,  or 
qnils  the  business  after  the  commencement  of  an 
action,  shall  not  prevent  a  temporary  or  perma- 
nent injunction,  as  the  case  may  be,  from  Issu- 
ing."   Code  Supp.  191.3,  f  2461b. 

There  is  also  the  further  pertinent  statute 
that  the  finding  ^t  Intoxicating  liquor  in  the 
pcssesdon  of  one  not  legally  authorized  to 
sell  the  same,  exc^t  in  a  private  dwelling 
house,  or  the  finding  of  such  liquor  in  un- 
osDal  quantities  in  a  private  dwelling,  is 
liresumptive  evidence  that  such  liquor  is  be- 
ing kept  for  illegal  sale.  Code,  %  2427.  The 
eSect  of  these  provisions  is  to  cast  upon  the 
person  having  such  possession  the  burden 
nf  rebutting  the  statutory  presumption  and 


showing  that  the  holding  and  keeping  are 
for  a  lawful  purpose.  Sommer  v.  Gate,  22 
Iowa,  585;  Walker  v.  Shook,  49  Iowa,  264 : 
State  ▼.  Uquors,  109  Iowa,  145,  80  N.  W. 
230;  Shldler  t.  Keenan,  167  Iowa,  70,  148 
N.  W.  972;  Shideler  v.  Naughton,  163  Iowa, 
616,  146  N.  W.  280.  In  view  of  tlie  undis- 
puted facts  and  the  explicit  provisions  of 
the  statute,  which  we  bave  no  authority  to 
override  or  ignore,  we  must  hold  that  the 
case  made  by  plaintiff  establishes  his  right 
to  the  relief  asked  beyond  a  reasonable 
doubt. 

The  Judgment  and  order  entered  by  the 
trial  court  are  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  Incon- 
sistent with  this  opinion.  The  costs  will  be 
taxed  to  the  appellees,  together  with  a  fee 
of  ?30  for  plaintiff's  attorney  for  services 
in  this  court. 

Reversed  an^d  remanded. 

PRESTON,  C.  J.,  and  GAYNOR  and 
STEVENS,  JJ.,  concur. 


WRIGHT  et  al.  t.  GOLDHBIH  et  aL 
(Na  31896.) 

(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 

1.  Pabtt  Walm  «=»1(^Coijuphe— Question 

FOB  JUBT.     . 

Whether  collapse  of  plaintiffs'  building  was 
occasioned  by  negligence  of  defendants  in  wreck- 
ing adjoining  building  and  in  excavating  soil 
adjacent  to  party  waU,  heii  for  jury. 

2.  Pabty   Walls  €=>10  —  Coixapse— Pbdxi- 
MATE  OAtrsF. — Question  fob  Juky. 

Whether  defendants'  failure  to  exercise  rea- 
sonable care  in  retracing  foundation  of  party 
wall  was  proximate  cause  of  ctrflapse  of  wall, 
and  so  of  collapse  of  plaintiffs'  buildmg,  heU  for 
jury. 

3.  Masteb  and  Sebvant  ®=>316(2)  —  Inde- 
pendent    CONTBACTOBS    —    LlABILHT    FOB 

Negligence. 
Superintendents  of  operation  of  wrecking  of 
building  and  construction  of  new  one,  including 
replacement  of  foundation  of  party  wall,  cm- 
ployed  for  agreed  compensation,  with  authority 
to  employ  labor,  etc.,  under  duty  to  re)>ort  sets 
and  expenditures  to  owner,  were  not  independ- 
ent contractors,  but  agents  of  owner,  for  whose 
negligence  he  was  liable. 

4.  Pabtt  Waixs  «=  10— Negligent  Reflack- 

ICENT— I N  STBUCmON . 

In  action  for  coUapse  of  plaintiffs'  building, 
when  party  wall  owned  by  them  and  defend- 
ant collapsed  when  its  foundation  was  being 
replaced  by  defendants'  agents,  charge  heid  suf- 
ficiently favorable  to  defendant,  affording  him 
no  ground  of  complaint 

Appeal  from  District  Court,  Crawford 
County;  M.  E.  Hutchison,  Judge. 

Action  at  law  to  recover  damages  occa- 
sioned to  plaintiffs'  property  by  the  alleged 
negligence  of  the  defendants.  The  material 
facts  are  stated  in  the  opiniim.  There  was  a 
Judgment  in  favor  of  plaintiffs  against  the 
defendant  Goldheim,  and  he  appeals.  Af- 
firmed. 


«=>FDr  other  cases  lee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  indexes 
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Conner  &  Powers,  o/  Denlson,  for  appel- 
lant. R.  Shaw  Van  and  Sims  &  Kuehnle, 
all  of  Denison,  for  appellees. 

WEAVER,  J.  The  plaintiffs  are,  and  for 
a  considerable  period  have  been,  the  owners 
of  a  certain  lot  in  the  city  of  Detdson,  on 
which  prior  to  the  matters  complained  of 
they  had  long  maintained  a  two-story  brick 
building.  During  such  period,  and  until  the 
present  time,  the  defendant  Goldheim  has 
owned  the  lot  adjoining  the  plaintiffs  on  the 
south,  and  has  maintained  thereon  another 
two-story  brick  store  building.  The  wall  be- 
tween the  buildings  was  upon  the  partition 
line  and  was  owned  In  common.  The  Gold- 
heim building  was  the  first  constructed,  and 
the  Joists  upon  each  floor  of  the  building  ex- 
tended into  and  were  supported  by  the  party 
wall.  The  Joists  of  the  first  floor  of  plaintiffs' 
building  were  sut^wrted  upon  an  independ- 
ent wall  or  foundatl(»i,  but  the  Joists  of  the 
second  floor  and  the  ceiling  Joists  of  that 
story  were  let  Into  and  rested  upon  the  party 
wall.  In  the  summer  of  1916  Goldheim  de- 
termined to  wreck  his  store  building  and 
erect  a  new  one  upon  the  same  site.  When 
this  work  had  so  far  progressed  that  the  ma- 
terials of  the  old  building  had  been  taken 
down  and  removed,  and  some  degree  of  ex- 
cavation had  been  done  In  the  cellar  or  base- 
ment, the  partition  wall  collapsed,  causing 
the  practical  destruction  of  the  plaintiffs' 
building. 

In  this  action  plaintiffs  allege  that  the  fall 
of  the  party  wall,  and  the  resulting  injury  to 
their  property  were  caused  by  the  act  of  the 
defendants  la  removing  the  support  of  such 
wall  and  undermining  It,  and  by  falling  to 
use  reasonable  and  proper  care  to  perform 
the  work  in  such  manner  as  not  to  Imperil 
or  injure  the  adjoining  property  of  the  plain- 
tiffs. 

The  defendant  Goldheim  denies  that  he  is 
Justly  chargeable  with  negligence  or  want  of 
reasonable  care  in  the  manner  of  doing  the 
work,  or  that  the  fall  of  the  wall  was  due  to 
any  fault  on  his  part.  He  further  pleads 
that  the  contract  for  removing  the  old  build- 
ing preparatory  to  the  cimstructlon  of  the 
new  one  had  been  let  by  him  to  his  code- 
fendants,  Renfro  &  Lewis,  as  independent 
contractors,  and  that  he  himself  retained  no 
control  or  direction  over  said  cMitractors, 
who  exercised  their  own  discretion  In  the  em- 
ployment of  help  and  in  the  manner  in  which 
tlie  work  was  to  be  done  or  accomplished, 
and  that  for  their  acts  or  omissions.  If  any, 
he  is  in  no  manner  responsible.  He  also  al- 
leges that  the  real  and  proximate  cause  of 
the  fall  and  injury  to  plaintiffs'  building  was 
Its  weak,  decayed,  and  dilapidated  condition, 
and  not  In  any  respect  or  degree  the  failure 
of  duty  on  his  part 

There  was  a  trial  to  a  Jury,  resulting  in 
a  verdict  for  plaintiffs  for  $:^,000,  and,  Judg- 


ment having  been  rendered  thereon,  the  de- 
fendant Goldheim  appeals. 

Appellant's  argument  for  a  reversal  Is 
based  upon  two  grounds:  First,  that  the 
trial  court  erred  In  overmllng  defendant's 
motion  for  a  directed  verdict  at  the  close  of 
all  the  evidence;  and,  second,  that  the  trial 
court  erred  in  its  charge  to  the  Jury. 

I.  The  first  assignment,  more  spedflcally 
stated,  is  that  the  measure  of  defendant's 
responsibility  or  duty  in  the  premises  was 
reasonable  care  to  avoid  Injury  to  plaintiffs* 
property,  and  that  the  evidence  not  only 
falls  to  show  any  failure  or  neglect  on  his 
part  in  this  respect,  but  affirmatively  estab- 
lishes his  due  care  as  a  matter  of  law. 

[1,  2]  Assuming,  for  present  purixjses,  that 
plaintiffs'  right  to  recovery  rests  upon  proof 
that  the  fall  of  the  party  wall  and  the  injury 
to  plaintiffs'  property  was  occasioned  by  the 
negligence  of  the  defendants  in  wredilng  the 
Goldheim  building,  and  in  excavating  the 
soil  adjacent  to  the  wall,  we  are  quite  clear 
that  the  testimony  as  a  whole  was  sufficient 
to  carry  that  question  to  the  Jury.  Without 
attempting  to  recite  the  testimony  of  individ- 
ual witnesses,  it  may  be  said  that  there  was 
evidence  tending  to  show  that  the  taklni; 
awny  of  the  appellant's  building  left  the 
party  wall,  12  or  13  indies  In  thickness,  00 
feet  in  length  and  38  feet  in  height,  with- 
out any  support  except  such  as  inhered  in 
the  nature  of  Its  own  materials  and  the 
manner  of  its  construction,  and  except  such 
as  It  received  from  its  connection  with  tlu' 
plaintiffs'  building.  It  aM>ears  that  appel- 
lant's building  was  the  first  erected,  and 
that  the  party  wall  was  a  part  of  the 
original  structure,  and  had  been  standing 
some  40  years  at  the  time  it  collapsed.  The 
ends  of  the  Joists  In  this  building  were  laid 
In  the  wall  to  the  depth  of  eight  inches. 
Wlien  plaintiffs'  building  was  subsequently 
erected  the  ends  of  the  Joists  on  the  first 
floor  were  not  let  into  the  wall,  but  rested 
on  an  Independent  foundation,  while  the 
floor  Joists  and  ceiling  Joists  of  the  second 
story  entered  the  walls  in  holes  cut  therein 
to  the  depth  of  about  four  Inches.  Havlnc 
removed  appellant's  building  from  the  south 
side  of  the  wall,  defendants  excavated  the 
cellar  or  basement  about  three  feet  lower 
than  It  had  theretofore  been  maintained, 
and  below  the  fbundation  of  the  wall,  leav- 
ing a  berm  or  bench  of  earth  which  some 
of  the  witnesses  describe  as  not  exceeding 
two  or  two  and  one-half  feet  in  thlokness  at 
the  foot  of  the  wall.  There  was  also  evi- 
dence that  at  one  point  a  section  of  this  bemi 
of  about  six  feet  In  length  was  removed,  and 
that  for  this 'distance  the  earth  foundation 
under  the  wall  had  been  taken  out  down  to 
the  level  of  the  new  excavation,  and  work- 
men were  engaged  in  building  up  a  new  wall 
in  this  opening,  as  a  foundation  or  support  ou 
which  the  old  wall  was  to  rest,  when  thi> 
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collapse  occurred.  No  brace  or  "crate"  or 
other  BDpport  than  we  liave  described  had 
been  provided  by  the  defendant^  on  their 
side  of  the  wall  to  counteract  any  wealcenlng 
effect  Uiereln  resulting  from  ^e  remoTal  of 
the  lateral  support  which  it  had  formerly  re- 
ceiTed  from  appellant's  building,  or  from  the 
excavation  of  the  basement  story  below  the 
wall  foundation,  and  there  was  evidence  from 
which  the  Jury  could  find  that  due  care  was 
not  used  in  this  respect.  It  appears  to  have 
been  the  purpose  of  the  defendants  to  leave 
a  berm  of  sufficient  proportions  to  prevent  a 
sliding  of  the  wall  into  the  new  excavation, 
and  then  to  remove  thei  berm  and  the  earth 
foundation  of  the  wall,  a  short  section  at  a 
time,  and  replace  It  with  a  new  wall.  This, 
If  successfully  accomplished,  would,  when 
completed,  have  the  eCtect  of  leaving  the  old 
party  wall  resting  on  the  new  wall  Inserted 
below  it  without  any  injurious  effect  upon 
the  plaintiffs'  property.  That  this  was  an 
approved  plan  of  making  the  proposed  Im- 
provement of  appellant's  property  may  be  con- 
ceded, but  whether  such  work  as  performed 
by  the  defendants  was  prosecuted  with  the 
care  and  skill  necessary  to  avoid  a  collapse 
of  the  wall  is  by  no  means  so  dear  as  to  make 
the  answer  to  that  question  a  matter  of  law. 
Ab  we  have  already  Intimated,  It  was  an 
open  question,  under  the  evidence,  whether 
the  berm  of  earth  left  at  the  foot  of  the  wall 
was  of  reasonably  sufficient  proportions; 
whether  the  section  of  the  berm  and  of  the 
earth  foundations  removed  from  under  the 
wall  was  or  was  not  greater  than  due  care 
for  its  support  would  permit;  and  whether 
due  care  required  bracing  or  other  support 
from  appellant's  side  of  the  wall.  These 
were  all  material  guestloDS  of  fact  for  the 
jury.  It  was  also  a  fair  question  of  fact  for 
the  Jury  whether  failure  to  exerdae  reason- 
able care  In  these  respects  was  the  proximate 
i-ause  of  the  injury. 

[3]  II.  While  appellant  took  many  excep- 
tions to  the  charge  of  the  court  to  the  Jury, 
yet  in  his  statement  of  points  relied  upon  for  a 
reversal  and  in  his  argument  to  this  court  the 
only  specific  assignment  of  error  is  upon  the 
giving  of  an  instruction  to  the  efl^ect  that  In 
wrecking  the  Goldheim  building  and  making 
the  excavation  thereunder  the  defendants 
Renfro  &  Lewis  were  the  agents  of  Ooldheim, 
and  that  their  acts  in  such  resi)ect  are  to  be 
treated  as  his  acts.  The  theory  of  the  appel- 
lant in  this  exception  is  that  Benfro  &  Lewis 
were  Independent  contractors  for  whose  negli- 
Ronce,  if  ^ny,  the  appellant  was  not  liable. 
The  instruction  was  not  erroneous.  The  work 
done  by  Renfro  &  Lewis  was  performed  un- 
der a  written  contract  by  which  they  under- 
took to  "superintend,"  and  to  "superintend 
and  direct,"  the  work  of  wrecking  the  old 
building,  and  constructing  the  new  one  to  be 
bnllt  on  the  same  site ;  and,  while  they  were 
giTen  authority  to  employ  all  necessary  labor 
iind  procure  all  necessary  materials  for  the 
I'erformance  of  such  work,  all  such  doings 


and  expehdltures  were  to  be  reported,  wldi 
proper  vouchers,  to  the  appellant  every  week, 
aud  he  bound  himsalf  to  promptly  pay  the 
expenses  thus  Incurred,  and  repay  any  ad- 
vancements made  by  them  on  his  behalf  to- 
gether with  an  agreed  con^)ensation  for  the 
services  so  rendered.  The  relations  thus  dis- 
closed were  clearly  not  those  of  owner  and 
Independent  contractor.  Renfro  &  Lewis 
were  the  employed  superintendents  or  over- 
seers of  the  woiic  for  an  agreed  compensa- 
tion. Their  obligations  were  nether  more  nor 
less  than  those  of  an  employ^  to  his  ^nployer 
or  of  aa  agent  to  hU  principal,  and  there 
was  no  error  In  so  instructing  the  Jury. 

[4]  in.  The  court's  charge  to  the  Jury  Is 
founded  on  the  theory  ttiat  proof  of  negli- 
gence on  the  part  of  def^idants  was  essen- 
tial to  plalntifTs'  right  of  recovery,  and  that 
such  recovery  could  not  be  had  for  any  neg- 
ligence other  than  was  specifically  charged 
in  the  petition.  Hie  Jury  were  also  told 
that  the  mere  fact  that  the  building  or  wall 
fell  would  not  of  Itself  Justify  a  finding  of 
negligence  on  the  part  of  the  defendants, 
nor  would  defendants  be  liable  in  damages 
if  plaintiffs'  building  collapsed  because  of 
its  weak  or  defective  condition,  nor  U  It 
fell  from  any  cause  other  than  the  negligence 
charged.  The  court  further  charged  that 
Goldh^m  had  a  right  to  excavate  and  to  dig 
under  the  party  wall  If  in  so  doing  he  ez- 
erdsed  reasonable  care  in  the  manner  of 
doing  the  work.  In  all  this  we  think  It  evi- 
dent the  appellant  has  no  ground  of  com- 
plaint. On  the  contrary,  the  charge  was  very 
favorable  to  the  defense,  and  strictly  In  ac- 
cco'd  with  the  general  rules  of  law  which  his 
counsd  cite  and  rely  upon  In  the  presenta- 
tion of  the  appeal  to  this  court  Assuming, 
as  we  must,  that  the  Jury  gave  heed  to  the 
duirge.  It  follows  that  they  found  that  de- 
fendants were  negligent,  and  in  this  we 
hold,  as  already  indicated,  their  verdict  has 
support  in  the  evidence. 

To  avoid  any  misunderstanding  of  this  de- 
cision as  a  precedent,  we  think  it  proper  to 
say  tliat  the  cases  and  authorities  cited  and 
relied  upon  by  the  appellant,  nearly  or  quite 
all  of  them,  have  reference  to  the  right  of 
lateral  support  where  the  land  upon  one  or 
both  sides  of  the  partition  line  is  in  Its  nat- 
ural condition.  That  rules  applicable  to  such 
a  situation  are  subject  to  very  material  modi- 
fication where  the  owners  on  both  sides  have 
erected  buildings  separated  only  by  a  party 
wall,  which  both  have  utilized,  is  well  estab- 
lished; but,  in  view  of  the  fact  tliat  the 
case  seems  to  have  been  tried  without  any 
special  reference  to  the  distinction  which  we 
have  suggested,  we  shall  not  now  attempt  to 
discuss  It  or  define  its  proper  limits.  See,  al- 
so, Eno  V.  Del.  Vecchio,  13  N.  Y.  Super.  Ct. 
17;  Partridge  v.  Gilbert,  15  N.  Y.  001,  69  Am. 
Dec.  632;  Brooks  v.  Curtis,  50  N.  Y.  639,  10 
Am.  Rep.  645 ;  Webster  r.  Stephens,  12  N.  Y. 
Super.  Ct.  553 ;  Dowllng  v.  Hennln^  20  Md. 
179,  88  Am.  Dec.  &16 ;  Stevenson  v.  Wallace, 
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27  Grat.  (Va.)  77 ;  Bradbee  v.  Mayor,  4  Man. 
&  G.  714;  Miller  v.  Brown,  33  Ohio  St  547. 
And  see  the  very  thorough  annotation  of 
cases  bearing  on  rights  In  party  walls  In 
Bloch  V.  Isham,  92  Am.  Dec.  289-305;  also 
In  Dnnscomb  v.  Randolph,  89  Am.  St.  Rep. 
924-945,  and  Walker  v.  Strosnlder,  21  Ann. 
Cas.  1.  It  Is  farther  to  be  remembered  that 
In  this  state  we  have  a  statute  regulating 
party  walls  and  to  some  extent  defining  the 
rights  of  adjoining  owners  therein. 

The  record  In  this  case  discloses  no  error 
to  the  prejudice  of  the  appellant,  and  the 
Judgment  below  Is  affirmed. 

PRESTON,  O.  J.,  and  GATNOR  and  STE- 
VENS, JJ.,  concur. 


PRIOER  T.  MEISTERS  et  aL     (No.  32301.) 
(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  M  AiiicS.O'trs    PRosEtouTTON    ^=»64(2)  — 
Wrongful  ATTACffMENT— Evidence. 

Evidence  held  to  warrant  Jury  finding  that 
there  was  no  basis  for  statutory  grounds  of  at- 
tachment alleged  and  verified,  or  reasonable 
cause  to  believe  the  same. 

2.  Mauciocs  Prosecution  €=s>59(2)— Malicb 

— EJVIDENCE— ADMISSIBIUTT. 

In  suit  in  which  defendant  set  up  counter- 
claim for  wrongful  attachment,  evidence  that 
plaintiff  had  threatened  to  blackmail  defendant, 
and  cause  him  to  lose  his  employment  if  the 
account  was  not  paid,  was  admissible  on  issue 
of  malice. 

3.  Malicious  Pbosecution  9=se8  —  Exnc- 
PLARY  Damages— Malice. 

There  being  evidence  of  actual  malice,  ex- 
emplary damages  were  proper  for  wrongful  at- 
tachment 

4.  Malicious  Pbosecution  ®=>e9— DAmAOES 
—Amount. 

General  verdict  equivalent  to-  $160  for 
wrongful  issuance  of  attachment  held  not  ex- 
cessive, there  being  evidence  of  actual  malice. 

6.  Malicious  Prosecution  ^=»71(4)— Acting 
on  Advice  of  Counsel  —  Question  fob 

JUBT. 

Whether  disclosure  made  by  plaintiff  to  his 
counsel  before  being  advised  by  counsel  that  he 
had  good  grounds  for  attachment  was  full  and 
fair,  and  whether  plaintiff  in  good  faith  believ- 
ed the  same,  held  for  the  jury. 

Appeal  from  Municipal  (%art  of  Pes 
Moines;  J.  E.  Mershon,  Judge. 

This  case  was  brought  as  an  action  on 
account  aided  by  attachment.  The  defend- 
ant by  answer  admitted  the  account  and  filed 
a  counterclaim  for  damages  for  wrongful 
issuance  of  the  attachment.  The  amount  of 
the  account  was  for  about  $150.  The  Jury 
rendered  a  general  verdict  for  the  defendant, 
which  was  the  equivalent  of  allowing  the 
defendant  as  damages  the  full  amount  of  the 
account  against  him.  Judgment  being  enter- 
ed on  the  verdict,  the  plaintiff  has  appealed. 
Affirmed. 


Misslldine  &  Misslldlne,  of  Des  Moines,  for 
appellant.  Chester  J.  Eller,  of  Des  Moines, 
for  appellees. 

EVANS,  J.  J1]  The  grounds  of  the  attach- 
ment were  that  the  defendant  had  disposed, 
or  was  about  to  dispose,  of  his  property  with 
Intent  to  defraud  his  creditors.  Under  the 
evidence  the  Jury  was  warranted  In  finding 
that  there  was  no  basis  whatever  for  such 
grounds  of  attachment  nor  reasonable  cause 
to  believe  the  same.  The  Jury  made  special 
findings  that  the  attachment  was  not  only 
wrongfully  sued  out,  but  that  It  was  done 
maUdously.  It  Is  urged  by  appellant  that 
there  Is  no  support  In  the  evidence  for  this 
latter  finding.  One  Quick  was  the  real  party 
in  Interest  as  plaintiff.  The  account  sued  on 
accrued  to  his  favor.  As  a  matter  of  con- 
venience, he  assigned  it  to  his  daughter, 
Roxie  Prlcer,  and  he  continued  In  full  charge 
of  the  collection,  ostensibly  acting  as  agent 
for  his  daughter.  The  defendant  was  de- 
linquent In  the  payment  of  the  account,  and 
Quick  had  a  right  to  be  diligent  In  the  col- 
lection thereof.  It  appears,  however,  that, 
through  a  collection  agency,  he  cansed  letters 
to  be  written  to  the  defendant  demanding 
payment  of  the  account  on  penalty  of  being 
"blackballed,"  and  threatening  that  platotiff 
would  cause  him  to  lose  bis  employment  in 
the  event  of  his  failure  to  pay.  Pursuant  to 
these  threats,  the  writ  of  attachment  was 
sued  out 

[J-4]  Appellant  complains,  also,  of  the  ad- 
mission of  that  line  of  testimony,  and  urges 
that  It  was  not  receivable  as  evidence  of 
malice.  We  see  no  reason  for  saying  that 
It  was  not  evidence  of  malice  In  a  legal 
sense,  and,  being  such.  It  was  admissible. 
It  t^ded  to  show  a  set  purpose  to  Injure 
the  defendant  There  being  evidence  of  ac- 
tual malice,  exemplary  damages  were  prop- 
er. We  cannot  say  upon  this  record  that 
the  amount  allowed  was  excessive.  The 
statutory  grounds  o^  attachment  are  totend- 
ed  as  a  remedy  and  must  be  verified  with 
honesty  and  good  faith  by  the  creditor. 
They  are  not  Intended  to  Invite  false  verifi- 
cation or  to  become  a  mere  club  of  duress 
against  an  Innocent  debtor.  Only  exem- 
plary damages  against  an  offending  plain- 
tiff will  compel  respect  for  the  sanctity  of 
the  statute  aitd  prevent  abuse  of  the  power 
conferred  by  It  The  record  herein  disclos- 
es very  little  reason  why  the  plaintiff  should 
have  alleged  and  verified  ttie  grounds  of 
attachment  set  forth  in  his  petition. 

[fi]  It  appeared  for  the  plaintiff  that 
he  coufen-ed  with  his  counsel  and  waa  ad- 
vised by  bis  counsel  that  he  had  good  grounds 
of  attachment  He  urges  therefore  that  this 
was  a  complete  defense.  The  trial  court 
fairly  submitted  this  question  to  the  Jury. 
Just  what  information  he  communicated  to 
his  attorney  does  not  appear.  There  Is 
nothing  in   this   defense   whldi   takes*  the 
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question  away  from  the  jury.  It  rested  wltb 
the  Jury  to  say  under  the  evidence  whether 
the  disclosure  made  by  the  plaintiff  to  Ms 
counsel  was  fnU  and  fair,  and  whether  the 
plaintiff  In  good  faith  bellered  the  oame. 
The  Jury  ne<;e88arlly  found  against  the 
^alntlff  on  this  point  also. 

We  find  no  ground  of  interference  with 
the  judgment  below,  and  It  Is,  accordingly, 
affirmed. 

PRESTON,  O.  J.,  and  LADD  and  SAI^ 
INGES.  JJ.,  concur. 


HAIiVER  V.  HIGGl5fS  SHEEP  COMMIS- 
SION CO.  et  al.    (No.  32225.) 
(Supreme  Court  of  Iowa.     Nov.  18,  1918.) 

1.  REacOKUATIOH   OF  INSTBTJICENTS  «=>45(15)— 

MuTOAUTY  OF  Mistake— BviDEWCK—Surn- 

CIENCT. 

Evidence  held  to  show  that  both  plaintiff 
and  defendant  overlooked  the  matter  of  inaert- 
ing  in  a  contract  for  sale  of  sheep  a  stipulation 
as  to  weight,  kind  and  gualit^  of  lambs  agreed 
npon,  as  sliown  by  their  written  negotiations. 

2.  Refobmation  of  Instbuments  €=»13(1) — 
Gbounds— Mutual  Mistake  ob  Accident. 

Where,  through  mutual  mistake  or  acci- 
dent, parties  to  a  contract  for  sale  of  sheep 
omitted  to  stipulate  weight,  kind,  and  quality 
of  lambs  sold,  equity  will  reform  the  contract 
to  ezpreas  their  intention  as  disclosed  by  their 
negotiationa. 

3.  Refobuation  or  Ihstbuments  4=9l8  — 
Gbounds — Mistake  of  Law. 

If  the  omission  of  a  necessary  stipulation 
from  sale  contract  was  the  result  of  the  par- 
ties' mistaken  belief  as  to  the  legal  construction 
of  its  language,  the  contract  will  be  reformed 
to  express  their  intention  as  shown  by  their 
negotiations. 

4.  Appeal  and  Ebbob  «s>1177(5)— Disposi- 
tion OP  Clacsb— Remand  of  Decision— Is- 
sue  TO   BE   DirrEBMINED    BT   NEW   TBIAL. 

Although  the. Supreme  Court  may  proceed 
to  enter  the  final  Judgment  upon  reversing  a 
decree  of  district  court,  yet  where  the  latter's 
refusal  to  reform  a  sale  contract,  and  admit 
evidence  of  breach  thereof  as  reformed,  is  re- 
versed,- the  case  must  be  remanded  for  new 
trial 

Appeal  fKHUj  District  Court,  Woodbury 
Ck)nnty;  George    Jepson,  Judge. 

This  action  was  begun  at  law  to  recover 
the  price  of  certain  lambs  sold  and  delivered 
to  the  defendants.  To  the  petition  defend- 
ants filed  answer  and  a  cross-petition  for 
equitable  relief.  The  Issues  joined  were  tried 
to  the  court  as  In  equity.  After  hearing  the 
evidence  the  defendants'  cross-bill  was  dis- 
missed, and  judgment  entered  for  plaintiff 
as  prayed.  Defendants  appeal.  Reversed 
and  remanded. 

S.  A  Burgees  and  Fred  H.  Free,  both  of 
Bionx  City,  for  appellants.  Henderson,  Frl* 
boarg  ft  Hatfield,  of  Sioux  City,  for  appellee. 

WBAVEIR,  J.  At  the  time  of  tiie  trans- 
action which  Is  the  subject  of  this  controver- 
sy the  defendant  3.  W.  Hlgglns,  under 
the  trade-name  of  the  Hlgglns  Sheep  Com- 


mission Company,  was  doing  business  at 
Sioux  City,  Iowa,  and  the  plaintiff  .was  a 
dealer  in  sheep  at  Flandreau,  S.  D.  THie 
negotiations  lending  up  to  the  written  con- 
tract or  memorandum  of  sale  sued  npon  were 
Initiated  by  a  telefram  from  plaintiff  on 
August  17,  1916^  Informing  the  defendant 
that  he  had  "six  thousand  lambs  for  sale" 
To  this  the  defendant  responded  by  wire: 

"What  do  you  want  for  six  thousand  lambs? 
What  are  the  deliveries  and  at  what  point?" 

About  the  same  time  plaintiff  sent  de- 
fendant another  telegram  saying: 

"Wire  offer  on  four  thousand  to  be  weighed 
at  Griffin,  October  Ist  Nothing  under  fifty 
pounds.    To  average  sixty  pounds  or  better." 

Again,  on  same  date,  plaintiff  again  ad- 
dressed defendant  In  a  message.  Identified  In 
the  record  as  "Exhibit  6,"  and  reading  as  fol- 
lows: 

"Wire  me   at  once  how  much  per  hundred 

?'0>u  will  pay  me  for  twenty-five  hundred  to 
oor  thousand  head  delivered  at  Griffin  or  Het- 
tinger October  first  to  weigh  average  sixty 
pounds.  Wire  me  your  best  offer  as  I  have  two 
offers  now  and  will  sell  at  the  highest  price  this 
Afternoon.     Will  sdl  by  weight  or  head. 

"C.  P.  Halver." 

Defendant  thereupon  responded: 
"My  man  Baker  leaves  for  Lemmon  to-night. 
Will  try  to  buy  your  sheep." 

Baker  proceeded  to  Lemmon,  where  be 
met  the  plaintiff,  and  together  they  drove 
to  the  various  places  where  the  sheep  were 
being  kept  or  herded  and  looked  them  over. 
The  lambs  do  not  appear  to  have  been  sorted 
or  separated  from  the  older  sheep,  the  mlied 
flocks  visited  aggregating  many  thousands. 
Baker  sent  defendant  a  telegram,  the  con- 
tents of  which  appear  to  have  been  known  to 
plaintiff,  as  follows  (Exhibit  18): 

"Bison,  S.  D.,  Aug.  23,  1916.      , 

"Higgins  Sheep  Commission  Co.,  Sioux  City, 
Iowa:  Halver  oners  seven  car  lambs  load  Sep- 
tember first  Hettinger  and  Griffin.  Four  nine- 
ty per  head.  Average  fifty  pounds,  one-fourth 
fat,  balance  good  feeders.  Ten  cars.  Sept 
twenty-fifth.  Some  real  good.  Wire  me  to-day 
Hettinger.  Last  shipment  guaranteed  average 
sixty.  W.  M.  Baker." 

Answering  this  conununlcatlon,  defendant 
sent  the  following  dispatch  (Exhibit  8): 

'"Sioux  City,  Augurt  24,  1916. 

"Walter  M.  Baker,  Hettinger,  N,  D.:  I 
want  those  lambs  and  will  buy  them  providing 
I  can  get  you  to  answer  my  inquiry  so  that 
I  can  form  a  correct  opinion  of  what  I  am  get- 
ting. Wire  me  how  many  lambs  are  for  sale, 
if  they  are  South  Dakotas  or  Moctanas,  kind  of 
wool,  what  the  entire  band  wiU  average,  there, 
how  many  ddiveries,  what  dates,  how  many 
each  delivery,  what  percentage  are  fat  in  the 
entire  bunch,  how  light  they  will  run  down,  what 
percentage  wUl  be  light,  what  percentage  will 
weigh  over  sixty,  lowest  price  delivered  on  cars, 
how  much  needed  on  contract.  Stay  where  you 
are  until  further  notice.  Give  me  quick  action. 
"Higgins  Sheep  Commission  Company." 

This  message  was  by  Baker  shown  or  read 
to  plaintiff  and  after  some  discussion  plain- 
tiff himself  formulated  and  wrote  the  an- 
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swer,  which  Baker  signed  and  sent  to  the  de- 
fendant.   It  reads  as  follows  (Exhibit  7): 

"Lemmon.  S.  D.,  Aug.  24,  1916. 
"Hlggins  Sheep  Commission  Co.,  Sioux  City, 
Iowa:  About  seven  can  Sept.  first.  Seven  to 
ten  Sept.  twenty-fifth.  Twenty-five  per  cent. 
first  ^ipment  fat,  forty  of  second,  tail  ends 
thirty-five  to  forty  lbs,  Dakota  sheep,  Cotswold, 
half  Rambonlia.  Average  fifty  lbs.  Fifteen 
percentage  sixty  lbs.  Rate  Sionz  City  forty 
(■ents.     Wire  ans.  Hettinger.     See  letter. 

"W.  M.  Baker." 

'E}xcept  the  words  "See  letter,"  which  were 
added  by  Baker,  It  Is  conceded  that  the  orig- 
inal message  Is  wholly  in  plaintiff's  hand- 
writing. Defendant  answered  as  follows 
^Exhibit  15): 

"Sioux  City,  August  26,  1»16. 

"Walter  M.  Baker,  Hettinger,  N.  D.;  If  those 
lauibs  clean  from  burrs,  needles  or  culls  thrifty 
and  all  can  be  bought  at  price  named  deliveries 
as  stated  written  contract  describing  the  lambs 
by  brand  fully  identified  with  twenty-five  to 
tiity  cents  per  head  paid  down  balance  on  de- 
livery on  cars  agreeing  now  just  how  many 
there  will  be,  not  so  many  cars  but  so  many 
head  of  lambs  buying  even  car  loads,  close  the 
ileal  but  make  the  best  trade  fw  me  that  you 
can.  The  market  is  lower  on  feeders  expect 
you  to  buy  them  for  less.  Let  me  know  what 
you  do  by  wire  follow  b^  letter.  Stay  where 
you   are   for  further   advice. 

"Higgins  Sheep  Cominisaion  Co." 

This  was  the  final  word  from  defendant 
prior  to  the  making  of  the  written  contract 
or  memoranda  hereinafter  mentioned.  Ba- 
ker swears  that  he  exhibited  the  telegram  to 
plaintiff,  and  we  do  not  understand  the  plain- 
tiff denies  it.  The  parties  plaintiff  and  Baker 
then  proceeded  to  the  hotel,  where  the  final 
writings  were  executed.  They  were  prepaid 
ed  by  Baker,  who  apparently  used  for  that 
purpose  blank  forms,  which  we  assume  were 
furnished  him  by  the  defendant  The  num- 
ber of  lambs  to  be  included  in  the  sale  was 
fixed  at)  4,7(X>  at  $4.90  per  bead,  to  be  deliv- 
ered in  two  shipments,  one  of  2,200  on  Sep- 
tember 1st  at  Hettinger  and  Griffin,  N.  T>., 
and  2,500  at  the  same  places  on  September 
25th.  For  some  reason  not  explained  a  sei>- 
arate  memorandum  or  contract  was  made  for 
each  shipment,  but  it  was  probably  suggest- 
ed by  the  fact  that  the  Iambs  were  to  be  de- 
livered in  two  installments  and  at  different 
dates.  This  suit  is  brought  ufon  the  one  re- 
ferring to  the  second  installment,  and  reads 
as  follows: 

"This  18  to  certify  that  I,  C.  P.  Halver  of 
Flandreau,  S.  D.,  have  this  25th  day  of  Au- 
gust, 1916,  bargained  sold  and  agreed  to  deliver 
to  Higgius  Sheep  Commission  Co.,  the  following 
described  live  stock  at  time,  place,  prices  and 
under  the  conditions  mentioned  and  described 
below. 

"I  guarantee  the  title  to  the  live  stock  which 
X  have  sold  under  this  agreement,  and  guarantee 
the  stock  when  delivered  will  be  m  a  merchanta- 
ble, marketable  condition,  free  from  all  and  any 
infectious  or  contagious  diseases  which  guar- 
antees state  and  federal  inspection. 

"In  consideration  of  and  to  complete  this  con- 
tract, I  (wc)  hereby  acknowledge  the  receipt  of 
.'P62.5.00  as  an  advance  payment,  the  balance  to 
be  (hie  and  payable  upon  the  complete  delivery 
of  the  stock  and  the  fulfillment  of  this  con- 
tract. 


"Description  of  Live  Stock  Sold. 

"No.  head,  2,500 ;  description:  Lambs,  brands ; 
price,  $4.90  per  head"  time  and  place  of  deliv- 
ery, F.  O.  B.  cars,  September  25,  1916,  Het- 
tinger and  Griffin,  N.  D.,  in  proportion  to  total 
number  loaded  at  both  places.  These  lambs 
not  to  be  sorted  or  topped  out  for  mutton. 

"C.  P.  Halver. 

"Higgins  Sheep  Com.  Co. 

"W,  M.  Baker. 
"Witness:    C.  O.  Dolvan." 

The  other  memorandum  was  identical  in 
form  with  the  foregoing,  except  as  to  the 
number  of  lambs  and  the  date  of  their  deliv- 
ery. On  the  same  date,  and  after  making 
said  deal.  Baker  wrote  defendant  reiiorting 
what  he  bad  done,  saying: 

"T  bought  4,700  lambs  from  C.  P.  Halver  at 
$4.90  per  head,  2,200  to  be  delivered  Sept.  1st 
at  Hettinger  and  Griffin  $1,100  down.  The 
balance  2,500  to  be  delivered  Sept  25  at  Griffin 
and  Hettinger  $625.00  down. 

"V.  E.  Baker  from  Council  Bluffs  bought 
1,500  ewes  at  $4.75  and  $6.26  per  head.  He 
wai  most  likely  put  some  on  the  market  I 
think  I  can  get  him  to  ship  via  Sioux  City 
and  show  there;  if  prices  are  right,  he  will 
sell  there. 

"Halver  will  have  some  to  ship  also  and  has 
promised  them  to  me.  He  might  want  to  draw 
on  you  on  them,  end  wants  to  know  what 
amount  per  head  will  send  bill  of  lading  with 
draft 

"I  will  be  around  Lemmon  until  I  get  orders 
from  you  different. 

"Enclosed  is  the  contract  with  Halver  on  the 
Sept  2dth  shipment,  it  is  the  same  as  the 
first  except  the  number  of  head  and  amount 
paid,  which  I  will  keep  with  me. 

"Halver  agreed  and  guaranteed  to  sell  and  de- 
liver Iambs  according  to  description  in  message 
sent  to  you  describmg  weights  and  condition 
and  per  cent,  of  fats  and  tail  ends.  He  agri'Mi 
to  have  Iambs  of  this  sort,  making  them  as  de- 
scribed. I  intended  to  put  description  in  con- 
tract, but  forgot  same. 

"I  will  get  the  message  from  agent  at  time 
of  delivery." 

In  his  petition  plaintiff  alleges  that,  inir- 
suant  to  bis  said  agreement,  he  sold  and  de- 
livered to  defendant  2,160  lambs,  the  pui^ 
chase  price  of  whldh  at  the  agreed  rate  was 
$10,5S4,  upon  which  no  payment  had  bn-u 
made  except  an  advance  installment  of  $02.">, 
and  that  the  remainder,  with  Interest,  Is 
due  and  unpaid,  and  judgment  is  asked  ac- 
cordingly. 

.\nswerlng  this  claim,  the  defendant  admits 
the  e.xecutlon  of  the  writing  declared  upon 
In  the  petition,  but  denies  that  It  sets  forth 
the  true  contract  between  the  parties,  or  the 
whole  of  the  agreement,  and  denies  that  he  is 
Indebted  to  plaintiff  in  any  sum. 

In  a  separate  count  defendant  fnrtlier 
pleads  that  on  August  25,  1916,  plaintiff 
agreed  to  sell  and  deliver  to  defendant  4,700 
lambs,  to  be  shipped  in  two  installments,  one 
of  seven,  carloads  September  1st,  and  an- 
other of  seven  to  ten  carloads  September 
25th;  that  as  terms  of  such  sale  the  lambs  of 
the  first  shipment  were  to  Iw  25  per  cent  fat 
and  of  the  second  shipment  40  per  cent  fat; 
the  lambs  of  both  shipments  were  to  average 
50  pounds  each ;  and  tall  ends  of  both  ship- 
ments were  to  wtsigh  35  to  40  pounds  each. 
The  lambs  were  also  to  be  Dakota  Cotswold 
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and  half  Raraboulllet,  aad  aU  to  be  ciean 
from  burrs,  needles,  and  culls,  thrifty,  and 
In  merchantable,  marketable  condition.  De- 
fendant farther  i^lleges  that,  In  making  said 
written  monorandum  of  the  sale,  there  was 
omitted  therefrom  by  mistake  the  agreed  stip- 
ulation as  to  the  weight,  kind  and  quality  of 
the  lambs  to  be  delivered,  whereby  such  writ- 
ing falls  to  fully  and  fairly  express  the  terms 
of  sale  as  had  been  agreed  upon.  It  la  fur- 
ther allied  that  at  the  time  of  the  shipment 
of  the  lambs  plelotlfl  had  on  hand  enough 
lambs  of  the  kind  and  quality  agreed  upon 
to  satisfy  the  contract  according  to  its  true 
meaning  and  intent,  but  for  the  purpose  of 
cheating  and  defrauding  the  defendant  he 
made  up  the  shipment  of  lambs  of  Inferior 
weight,  kind,  and  quality,  to  defendant's  great 
damage,  and  because  of  such  failure  of  the 
plaintiff  to  deUver  lambs  of  the  grade,  kind, 
and  quality  agreed  upon  defendant  says  he  re- 
fused to  accept  or  receive  them,  and  that,  by 
agreement  of  the  parties  since  this  action 
was  begun,  the  property  has  been  sold,  and 
the  proceeds  so  arising  are  held  to  await 
the  determination  of  this  action. 

By  way  of  counterclaim  defendant  also 
alleges  the  Incurring  of  expense  for  freight 
and  other  charges  upon  the  lambs,  and  for 
their  pTopei  preservation  and  care,  as  well  as 
other  loss  and  damages,  by  reason  of  plain- 
tiff's alleged  failure  to  perform  his  agree- 
ment in  said  transaction,  the  details  whereof 
need  not  here  be  more  particularly  set  forth. 

Defendant  prays  for  a  reformation  of  the 
written  agreements  to  make  them  express 
the  tme  purpose  and  Intoit  of  the  parties, 
and  that  lAaiutiff  be  found  to  have  violated 
said  contract,  to  the  defendant's  damage; 
that  his  damages  may  be  determined  and 
assessed:  that  the  proceeds  of  the  sale  of 
the  lambs  may  be  applied  to  the  payment  of 
radi  damages;  and  that  for  any  excess  of 
his  damages  left  unsatisfied  after  such  ap- 
plication he  may  have  Judgment  therefor 
against  plaintiff. 

The  plaintiff  denies  that  the  contract  sued 
upon  falls  In  any  manner  to  express  the  true 
agreement  or  that  any  mistake  was  made  In 
reducing  the  same  to  writing.  He  also  denies 
each  and  all  of  the  affirmative  allegations  of 
the  answer,  and  alleges  that  In  all  respects  be 
has  complied  with  and  carried  out  his  con- 
tract in  good  faith.  He  further  alleges  that 
defendant,  by  hlii  agent  Baker,  was  present 
at  both  shipments  of  lambs,  and  accepted  the 
same  without  objection  after  inspection,  and 
therefore  cannot  now  be  heard  to  deny  that 
nicfa  lambs  were  not  of  the  kind  or  quality 
which  the  parties  had  agreed  upon. 

\yt]  I.  A  proper  disposition  of  the  case 
maaes  It  essential  that  we  first  consider  the 
equitable  issue  presented.  We  think  it 
clear,  beyond  all  reasonable  question,  that 
the  final  agreement  of  the  parties  was  for  a 
sale  of  4,700  lambs  on  the  basis  of  the  tele^ 
Krams  passing  between  plaintiff,  defendant, 
and  Bqker,  more  particularly  those  Identified 


In  the  record  as  Bzhlblts  6,  16,  8,  and  7. 
These  messages  dearly  show  that  defendant 
was  Insistent  upon  having  the  kind,  quality, 
weight,  and  condition  of  the  lambs  specific- 
ally described,  and  with  this  requirement  the 
plaintiff  himself  undertook  to  comply  when 
he  prepared  £lshlblt  7  for  Baker  to  send  to 
defendant  It  was  in  response  to  this  mes- 
sage that  defendant  wired  Baker  authorizing 
him  to  make  the  purchase.  The  price  de- 
manded per  bead  had  already  been  mention- 
ed, $4.90.  In  the  second  telegram  sent  by 
plaintiff  (Sxhibit  3)  he  described  the  lambs 
for  which  he  was  soliciting  a  pur(d>aser  as 
"nothing  under  50  pounds.  To  avoage  60 
pounds  or  better."  In  his  telegram  urgently 
soliciting  an  offer  he  again  described  2,500 
to  4,000  lambs  delivered  October  Ist,  "to 
average  60  pounda"  These  messages  Induced 
defendant  to  send  Baker  to  the  plaintiff  at 
Lemmon  to  treat  for  a  purchase.  The  ne- 
gotiations between  plaintiff  and  Baker  result- 
ed in  a  proposition  by  the  former  which  Ba- 
ker telegraphed  to  defendant  (Exhibit  16) 
to  deliver  seven  cars  of  lambs  September  1st, 
at  $4.90  per  head,  average  50  pounds,  one- 
fburth  fat,  balance  good  feeders;  ten  cars 
September  25tfa,  last  shipment  guaranteed 
average  60.  This  brought  a  reply  from  de- 
fendant (Exhibit  8)  that  he  would  buy  pro- 
vided he  could  get  answer  to  his  Inquiry  so 
he  could  form  a  "correct  <q;>lnlon  of  what  he 
was  getting."    To  that  end  he  asked: 

"How  many  lambs  are  for  sale,  if  they  are 
South  Dakotas  or  Montanas,  kind  of  wool,  what 
the  entire  band  will  average,  how  many  deli%-- 
eries  and  where,  what  percentage  are  fat  In 
the  entire  bunch,  how  light  they  will  run  down, 
what  percentage  will  be  light,  what  percentage 
will  weigh  over  sixty,"  etc 

This  Inquiry  Baker  laid  before  plaintiff, 
and,  as  we  have  said,  plaintiff  hlms^  ficam- 
ed  and  wrote  the  answer  (Exhibit  7): 

"Seven  cars  September  25tii.  Twenty-five  per 
cent  first  shipment  fat,  forty  of  second,  tail 
ends  thirty-five  to  forty  pounds.  Dakota  sheep, 
half  BambouUa.  Average  fifty  lbs.  Fifteen 
percentage  sixty  lbs." 

It  was  on  the  strength  of  this  Interchange 
of  question  and  answer  that  Baker  was  au- 
thorised to  close  the  deal,  and  of  the  fact 
the  plaintiff  could  not  have  been  Ignorant. 
Thereupon  Baiter,  after 'some  Ineffectual  ef- 
fort to  get  better  terms,  concluded  the  pur- 
chase. As  a  witness  he  swears  that  at  the 
time  when  the  agreement  was  reached  it  was 
expressly  mentioned  between  him  and  plain- 
tiff that  the  lambs  delivered  would  be  of 
the  kind  and  quality  described  in  the  tele- 
grams. This  is  denied  by  the  plaintiff,  but 
we  think  It  immat«ial  which  4>f  them  tells 
the  truth  in  this  respect.  Plaintiff  makes 
not  the  slightest  pretense.  In  pleading  or  in 
proof,  that  when  he  and  Baker  met  at  the 
hotel  after  receipt  of  the  last  dispatch,  and 
executed  the  written  contracts  or  memoranda 
for  the  two  shipments,  there  were  any  other 
terms  or  conditions  agreed  upon  than  .such 
as  had  already  been  mentioned  In  the  tele- 
grams, or  that  he  In  any  manner  withdrew 
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or  disavowed  any  of  the  representations  he 
had  made.  Moreorer,  he  knew  that  the  clear 
effect  of  defendant's  telegrams  and  instrn<s 
tlons  was  to  limit  the  authority  ot  Baker  to 
purchase  the  lambs  at  the  price  and  on  the 
terms  and  representations  made  in  plaintiff's 
offer,  provided  better  terms  could  not  be  se- 
cured. In  other  words,  he  knew  that  Baker 
had  no  authority  to  waive  the  conditions  aa 
to  the  kind  and  quality  of  the  lambs,  and 
bind  defendant  to  pay  for  an  inferior  and 
unwarranted  lot  the  full  price  at  which  plain- 
tiff offered  to  sell  him  lambs  of  superior  qual- 
ity and  value.  The  situation  thus  developed 
leads  us  to  the  conclusion  that  Baker  is  to 
be  believed  when  he  says  that,  in  the  haste 
of  preparing  the  papers,  he  forgot  to  Insert 
therein  a  description  of  the  kind  and  qual- 
ity of  the  lambs.  It  Is  but  little  less  dear 
that  plaintiff  also  overlooked  the  omission. 
To  say  that  he  did  not  overlook  it,  but  re- 
frained from  mentioning  it  in  order  to  es- 
cape legal  liability  to  make  good  his  repre- 
sentation or  warranty,  is  to  question  his 
character  as  an  honest  man,  and  this  we  have 
no  desire  to  do.  It  is  a  familiar  doctrine  that 
a  mutual  mistake  of  the  parties  in  framing  a 
contract  will  be  corrected,  and  the  same.rule 
applies  where,  by  reason  of  the  mistake  of 
one  party  and  the  fraud  of  the  other,  the 
writing  between  them  falls  to  express  the 
true  intent.  Goodrich  v.  Fogarty,  130  Iowa, 
223,  106  N.  W.  616;  Investment  Co.  v.  Coal 
Co.,  170  Iowa,  603,  153  N.  W.  181;  Pyne  v. 
Knight,  130  Iowa,  113,  106  N.  W.  505;  Stelp- 
flug  v.  Wolfe.  12T  Iowa,  192,  102  N.  W.  U30; 
Conner  v.  Baxter,  124  Iowa,  227,  99  N.  W. 
726;  Hopwood  V.  McCausland,  120  Iowa, 
222,  94  N.  W.  469;  Brown  v.  Ward,  119 
Iowa.  609,  93  N.  W.  587. 

The  power  of  a  court  of  equity  to  reform 
a  written  contract  is  exercised  somewhat 
more  freely  and  liberally  in  this  state  than 
in  some  other  Jurisdictions.  As  said  In 
Stelpflug  V.  Wolfe,  supra: 

"In  this  state  it  is  well  settled  that  equity 
will  grant  relief  for  the  purpose  of  making  the 
legal  effect  of  the  instrument  correspond  to  the 
express  intention  of  the  parties  as  dLsclosed  in 
their  negotiations." 

Applying  that  test  to  the  case  before  us, 
there  is  Uttle  difficulty  in  finding  that  if  the 
effect  to  be  given  the  contracts  as  signed  Is 
to  exclude  proof  of  the  negotiations  leading 
thereto,  or  to  deprive  defendant  of  the  right 
to  insist  upon  the  delivery  to  him  of  lambs 
such  as  plaintiff  had  represented  and  describ- 
ed in  his  offer  to  sell,  then  a  clear  case  is 
made  for  a  reformation  of  the  writing. 
Again,  it  is  said  In  Brown  v.  Ward,  supra: 

"If  the  langnage  (of  the  writing),  even  though 
it  be  that  selected  by  the  parties,  when  given 


a  legal  construction,  fails  to  express  or  defeats 
their  mutual  intent  and  agreement,  equity  will 
reform  it." 

It  matters  not,  thereforev  whether  the 
omission  of  a  part  of  the  agreement  from  the 
writing  arose  from  the  forgetfnlness  of  the 
parties,  or  from  accident,  or  from  a  mistaken 
belief  that  the  language  chosen  by  them  was 
sufficient  to  preserve  the  rights  of  both  par- 
ties to  rely  ui>on  all  the  terms  of  the  con- 
tract which  they  undertocdc  to  reduce  to 
writing;  for  upon  sufficient  showing  of  eitlier 
state  of  facts  the  court  will  reform  the  writ- 
ing and  enforce  the  agreement  according  to 
the  true  Intent  of  the  parties. 

We  conclude,  therefore,  that  the  trial  court 
should  have  granted  the  defendant's  prayer 
for  equitable  relief,  and  have  so  reformed 
the  contracts  as  to  express  the  undertaking 
of  the  plaintiff  to  deliver  to  the  defendant 
lambs  of  the  description,  kind,  and  quality 
stated  in  the  telegram  Exhibit  7. 

[«]  II.  Though  it  is  competent  for  this 
court,  in  reversing  a  decree  of  the  district 
court,  to  proceed  to  the  entry  of  a  final  de- 
cree or  Judgment  such  as  should  hare  been 
entered  below,  yet  it  not  Infrequently  occurs 
that  the  record  Is  such  as  to  render  this 
course  impracticable,  or  at  least  not  quite 
fair  to  the  party  against  whom  the  reversal 
Is  ordered,  and  this,  we  think,  is  the  situa- 
tion of  the  case  before  us.  The  trial  court, 
having  taken  the  view  that  a  reformation  of 
the  writing  should  not  be  granted,  and  that 
under  the  writing  as  made  the  defendant  was 
not  entitled  to  prove  or  rely  upon  the  plain- 
tiff's promise  to  deliver  lambs  of  the  alleged 
specified  description,  kind,  and  quality,  never 
arrived  at  the  point  where  it  undertook  to 
consider  or  pass  upon  that  question,  or  to  de- 
termine whether  the  lambs  actually  delivered 
by  plaintiff  were  In  fact  such  as  in  the  con- 
tract (as  reformed)  he  promised  to  deliver; 
or  whether,  if  not  such  as  he  promised,  the 
defendant  sustained  any  recoverable  damage 
thefefrom,  or  the  extent  of  such  damages. 
If  any.  This  issue,  now  that  the  equitable 
feature  of  the  case  has  been  settled  and  dis- 
posed of,  is  purely  a  legal  one,  and  we  think 
it  should  first  be  tried  below,  where  the  case 
can  be  heard  and  determined  upon  its  merits 
and  In  the  usual  way. 

The  decree  of  the  district  court  Is  reversed, 
and  the  cause  remanded  for  a  retrial  upon 
the  issues  as  modified  by  the  reformation  of 
the  contracts  in  suit  as  hereinbefore  ordered. 

Reversed  and  remanded. 

PRESTON,  C.  J.,  and  GAYNOR  and  STE- 
VENS, JJ.,  concur, 
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STATE  V.  S9ELT0N.    (No.  3235».) 
(Supreme  Court  of  Iowa.    Not.  22,  1918.) 

1.  CKnoNAi,  Law  «=>404(4)  —  LiQtJOB  Nui- 

SANCK— WHISKT  BOITLSg— BXHIBITS— ISEIf- 

nncAzioN. 
In  prosecution  for  maintaining  a  Uquor  nai- 
mnce,  I>ottles  containing  whisky,  offered  as  ex- 
hibits,   held   sufficiently    identified   to   warrant 
their  admission. 

2.  CUKiNAi,  liAW  e=>em\it.  New,  ToL  17  Key- 
No.  Series— Objections  to  Kvidwjob— Rmc- 
i:«G. 

In  determining  the  propriety  of  a  ruling  up- 
on the  admission  of  evidence,  the  ruling  is  meas- 
ared  as  to  the  time  when  the  objection  was 
made,  without  regard  to  a  changed  condition, 
if  any,  brought  about  by  the  admission  of  other 
evidence. 

3.  Cbimi:«ai.  Law  «=>1159(4)  —  Review  — 
c^dibilitt  of  witse88e8. 

In  prosecution  for  maintaining  liquor  nui- 
sance, credibility  of  police  officers  as  witnesses, 
who  had  purchased  the  whisky  and  Bade  the 
arrest,  was  for  the  jury. 

4.  Intoxicating  Liquobs  «=a242  —  Puhish- 
MENT— Excessive  Penalty. 

In  prosecution  for  maintaining  liquor  nui- 
wnce,  the  mere  fact  that  accused  had  never  be- 
fore been  convicted  of  any  offense,  coupled  with 
the  fact  that  she  was  fined  $600,  does  not  es- 
tablish excessive  punishment. 

Api>eal  from  tMstrlct  Court,  Polk  County; 
Geo.  A,  Wilson,  Judge. 

Conviction  for  maintaining  a  Uquor  nui- 
sance.   Defendant  appeals.    A£armed. 

P.  T.  Van  Liew,  of  Des  Moines,  for  appel- 
lant. H.  M.  Havner,  Atty.  Gen.,  F.  C.  David- 
son, Asst  Atty.  Qen^  and  Ward  C.  Henry 
and  A.  O.  Blppey,  both  of  Des  IkColnes,  for 
the  State. 

SAUNOEB,  J.  I.  It  is  urged  the  testimo- 
ny did  not  warrant  the  verdict  of  guilty; 
and  this  complaint  involves  the  contention 
that  It  was  error  to  receive  In  evidence  two 
bottles.  Identified  as  Exhibits  A  and  B  on  the 
testimony  of  Moore,  against  the  objection 
that  It  was  not  the  best  evidence,  that  the 
bottles  were  not  properly  identified  and  were 
hcompetent.  Immaterial,  and  Irrelevant. 
Moore  testified  that  these  bottles  contained 
whisky  that  he  bought  of  defendant,  that  de- 
fendant dipped  out  the  liquor  bought  and 
ponred  It  Into  these  hottles,  and  that  before 
this  was  done  the  witness  tasted  of  the  Uq- 
aor. 

[1]  We  are  at  some  loss  to  understand  why 
receiving  the  two  bottles  so  Identified  offends 
against  the  rule  that  the  beet  evidence  should 
he  adduced.  In  other  words,  we  are  at  some 
loss  to  know  Just  what  receivable  evidence  on 
the  point  would  have  been  better.  Assume 
It  wonid  have  been  proper  for  the  Jurors  to 
taste  the  Uquor  in  these  bottles,  the  proof 
that  the  contents  were  those  that  had  been 
sold  by  defendant  would  still  have  to  rest 
upon  testimony  that  some  witness  knew  that 
the  liquor  sampled  by  the  Jurors  was  that 
sold  hy  the  defendant.    Moore  added  that  he 


had  tnmed  the  bottles  over  to  one  Day.  True, 
Day  does  not  undertake  to  say  that  the  liq- 
uor surrendered  to  him  by  Moore  was  bought 
of  defendant,  and  it  may  be  assumed  that  the 
bottles  had  more  In  them  when  Day  received 
them  than  they  had  when  offered  In  evidence. 
Now,  this  may  prove  that  Moore  did  not  sur- 
render the  whisky  to  a  safe  custodian,  so  far 
as  assurance  that  it  would  not  be  diminished 
Is  concerned ;  but  It  does  not  break  the  force 
of  the  testimony  of  the  one  that  Uquor  whl<ai 
he  found  on  tasting  to  be  whisky  was  put  In- 
to bottles,  and  these  bottles  handed  over  to 
Day,  and  the  testimony  of  Day  that  what 
whteky  remained  In  the  bottle  at  the  time  of 
the  trial  had  been  turned  over  to  him  by 
Moore. 

The  Identification  was  not  so  defective  as 
that  the  court  was  Justified  In  excluding  the 
exhibits  and  thus  holding  as  matter  of  law 
that  the  identification  was  Insufflcient.  That 
the  Identity  of  the  exhibits  was  not  submit- 
ted to  the  Jury  is  not  complained  of. 

[I]  (a)  Another  point  Is  that,  after  the 
court  had  admitted  the  exhibits  on  a  reserv- 
ed ruling,  testimony  came  into  the  record 
which  tended  to  break  down  the  Identifica- 
tion of  the  exhibits.  As  to  an  objection  to 
testimony  ruled  on  at  the  time  when  the  ob- 
jection Is  made,  or  an  objection  as  to  which 
ruling  Is  reserved,  where  no  ruling  Is  later 
demanded,  the  ruling  is  measured  as  of  the 
time  when  the  objection  was  made.  If  A  was 
then  rightly  overruled,  the  ruling  will  not  be 
made  erroneous  because  subsequently  there 
is  testimony  which  might  require  a  different 
ruling.  See  Mitchell  v.  Beck,  178  Iowa,  786, 
166  N.  W.  428,  160  N.  W.  232. 

[3]  II.  As  for  the  rest,  Moore  testified  posi- 
tively, and  it  is  not  disputed,  that  on  the  27th 
of  August  last  he  bought  whisky  from  de- 
fendant at  a  place  occupied  by  her  in  Polk 
county.  If  It  be  a  material  question  wheth- 
er one  See  bought  liquor  on  August  29th,  and 
material  that  there  is  testimony  he  was  In 
the  alley  at  that  time,  which.  If  true,  made  It 
impossible  for  him  to  have  bought  liquor  of 
defendant  at  that  time.  It  is  to  be  answered 
that  where  See  was  at  the  time  In  question 
is  fairly  in  conflict.  The  main  argument  Is 
that  the  verdict  shonld  be  set  aside  for  want 
of  support,  on  the  ground  that,  if  any  sale 
was  made,  It  was  made  by  another  than  de- 
fendant. This  entirely  overlooks  the  testi- 
mony of  Moore  that  he  bought  whisky  from 
the  defendant  If  It  be  true  that  some  of  the 
evidence  casts  a  doubt  upon  the  credibility  of 
the  vrltnesses  Moore  and  Soe,  their  credlblU- 
ty  was  for  the  jury,  and  If  the  jury  believed 
Moore,  and  we  cannot  say  it  had  no  right  to 
do  so,  there  is  no  room  for  the  argument  that 
the  conviction  cannot  stand  because  defend- 
ant did  not  do  the  seUlng. 

It  would  serve  no  useful  purpose  to  go  Into 
detail  on  the  evidence.    There  may  have  been 
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conflict  and  lacoherencea,  so  that  a  verdict  ot 
not  guUty  mlgbt  not  hare  been  wholly  arbi- 
trary. But  It  Is  too  manifest  for  extended 
dlacasslon  that  upon  the  eTidence  as  a  whole 
no  court  would  be  Justified  in  setting  aside 
the  verdict  for  lack  of  support  in  the  evi- 
dence, or,  for  that  matter,  for  being  clearly 
against  the  weight  of  the  evidence. 

[4]  III.  The  defendant  was  fined  $600,  and 
it  does  not  appear  she  has  ever  before  been 
convicted  up<m  any  charge.  This  fact,  and 
the  claim  that  the  testimopy  of  witnesses  for 
the  prosecution  should,  In  view  of  the  inter- 
eat  of  these  witnesses,  be  closely  scrutinized, 
are  the  reasons  assigned  for  the  dalm  that 
we  should  interfere  because  the  punishment 
Is  excessive.  The  naked  fact  that,  so  far  as 
is  known,  the  defendant  had  not  been  before 
convicted  of  any  offense,  will  not  Justify  us 
in  interfering  with  the  Judgment  of  the  trial 
Judge,  who  saw  and  heard  the  witnesses  and 
saw  the  defendant;  and  the  alleged  incon- 
clusiveness  of  the  testimony  given  by  Moore 
and  See  is.  If  sound,  an  argument  for  setting 
the  verdict  aside,  but  none  for  reducing  the 
punishment.  Since  we  are  compelled  to  let 
the  verdict  stand,  it  must  be  treated  as  one 
fully  supported,  and  therefore  there  is  no 
room  for  the  argument  that  mercy  should  be 
shown,  because  the  verdict  was  not  warrant- 
ed by  the  evidence. 

The  judgment  below  must  be  affirmed. 

PRESTON,  C.  J.,  and  lADD  and  EVANS, 
JJ.,  concur. 


McDonald  v.  equitable  life  assur. 

SOC.  OF  THE  united  STATES. 
(No.  32189.) 

(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 

1.  iNStniANCE  <e=»fi68fl>— Retukit  ot  Pbemittm 
—AccRPTANCE— Question  fob  Jury. 

Whether  insured,  when  he  accepted  and  re- 
ceipted for  overdue  premium  returned  to  him  by 
company  in  satisfaction  of  his  claims  under  life 
policy,  had  HufScient  mental  capacity  to  compre- 
hend the  effect  of  such  action  upon  his  rights, 
held  under  the  evidence  a  jury  question. 

2.  I«suBANCE  €=3372— LrrE  Insurance— Pat- 
ifENT  or  PREMitTM— Waiver. 

Insurer  may  waive  condition  of  life  policy 
requiring  payment  of  premium  within  a  certain 
time,  and.  when  waived,  such  condition  ceases 
to  be  available  as  a  defense  to  an  action  on  the 
policy. 

3.  Insttrance  «=>388f3)  —  Ltfe  Insdbance  — 

FORFEITUBE — WaIVEB. 

If  insured  to  the  knowledge  of  company  re- 
lies and  acts  upon  promises  of  company's  agent 
that  policy  will  not  be  forfeited  for  failure  to 
pay  premium  within  time  stipulated  in  policy,  or 
if  company  so  acts  that  insured  as  an  ordinarily 
reasonable  person  is  led  to  believe  that  it 
waives  the  forfeiture,  the  courts  will  declare  the 
waiver  effectual. 

4.  Insurance  «=»388(3)—FoBrEmjB!s— Waiv- 
er. 

Acts  and  conduct  which  are  insufficient  to 
constitute  a  technical  estoppel  against  a  forfei- 
ture for  failure  to  pay  premium   within  time 


stimulated  in  policy  may  be  snflSdent  to  effect  a 
waiver. 

5.  Insurance  <8=>668(15)— Waiver— Premicm 
—Question  fob  Jubt. 

Whether  insurer  waived  payment  of  second 
annual  premium  within  time  provided  by  life 
policy  held  under  the  evidence  a  jury  question. 

6.  Insurance  <S»892(1)  —  Watveb  —  Retes- 
TiON  OF  Overdue  Pbemium. 

Receipt  and  retention  by  insurer  of  an  over- 
due premium  for  an  unreasonable  time,  without 
giving  notice  of  refusal  to  accept,  will  work  a 
waiver  of  forfeiture. 

7.  Insurance  «s3392(1)  —  Waives  —  Aobee- 
WENT  AS  TO  Notice— Application. 

Agreement  in  contract  of  insurance  that  no- 
tice to  insured  shall  be  sent  to  designated  ad- 
dress should  be  limited  in  its  application  to  such 
notices  as  may  be  required  to  give  effect  to  terms 
of  contract,  and  insurer  cannot,  by  reason  of 
such  agreement  and  alleged  compliance  there- 
with, avoid  effect  of  waiver  by  retention  of  pre- 
miums. 

8.  Insubance  4s»579— Settixmkht— Defensb 
—Acceptance  of  Preuiuk  Rktubned. 

If  insured,  when  he  accepted  and  receipted 
for  overdue  premium  returned  to  him  by  com- 
pany in  satisfaction  of  his  claim,  was  compe- 
tent to  transact  business  intelligently  and  under- 
standingly,  his  act  would  be  a  complete  defense 
to  an  action  on  the  policy,  although  company 
had  waived  payment  of  such  premium  within 
time  provided  by  policy. 

9.  Insubance    *=»665(8)— Waiveb— Gknebal 
Agency- Evidence. 

Evidence  held  to  warrant  finding  that  agency 
of  agent  who  accepted  overdue  premium  on  life 
policy  was  general  within  the  meaning  of  that 
word  as  used  in  the  law  of  agency. 

10.  Insubance  ^=88— "General  Agents"  of 
Life  Insurance  Company. 

Life  insurance  agents  are  rarely,  if  ever, 
"general"  in  the  sense  that  they  execute  and  de- 
liver policies,  as  is  often  done  in  the  business  of 
fire  insurance,  but  they  often  have  and  exercise 
general  control  or  power  with  respect  to  the  par- 
ticular branch  of  the  business  committed  to  their 
bands,  and  to  that  extent  at  least  are  general 
agents. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Krst  and  Second  Series,  General 
Agency  or  Agent.] 

11.  Insurance  €=»87— Life  Insubance— Au- 
thority OF  Agent. 

Authority  of  agents  of  life  insnrance  com- 

gany,  so  far  aa  the  public  with  whom  they  deal 
I  concerned^,  is  controlled,  not  so  much  by  the 
terms  of  their  employment  or  by  the  terms  of  tin; 
policies,  which  they  procure,  as  by  the  things 
which  the  principal  permits  them  to  do  and  by 
the  nature  and  extent  of  the  bnsincss  for  which 
they  are  employed  and  permitted  to  carry  on. 

12.  Insurance  ©=5375(1)  —  Acceptanck  of 
Overdue  Premium— Ratification. 

That  agent  who  accepted  overdue  premium 
on  life  policy  transcended  his  powers  would  b<- 
immaterial  upon  question  of  waiver  if  the  com- 
pany's cashier,  acting  for  the  company,  with 
knowledge  of  the  tacts  received  and  retained  the 
money. 

Appeal  from  District  Court,  Clarke  Coua- 
ty;  Thomas  U.  Maxwell,  Judge. 

Action  at  law  to  recovw  upon  a  policy  of 
life  insurance.  There  was  a  directed  ver- 
dict and  Judgment  for  the  defendant,  and 
the  plaintiff  appeals.  Reversed  and  r«i- 
manded. 
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0.  H.  Slaymaker,  of  Osceola,  for  appellant 
Henry  &  Hmry,  of  Des  Moines,  and  Temple 
k  Temple,  of  Osceola,  for  appellee. 

WEAVER,  J.  The  plaintiff  saes  as  as- 
signee of  Katberlne  E.  McKee,  the  widow  of 
Samuel  C.  McEee,  deceased.  Many  of  the 
material  facts  are  the  subject  of  no  dispute. 
Among  them,  we  mention  the  following:  On 
Febmary  15,  1916,  the  defendant  life  insur- 
ince  company  Issued  its  polity  for  the  sum 
of  J2,000  upon  the  life  of  Samuel  O.  McKee, 
payable  to  his  wife,  Katharine  E.  McKee. 
At  that  time  McKee  paid  the  first  year's  pre- 
mium, $116,  all  or  in  part  by  giving  his 
promissory  note,  which  he  subsequently  took 
ap.  The  policy  provided  fbr  the  payment  of 
subsequent  annual  premiums  at  the  same 
rate  on  the  9th  day  of  February  of  each  year 
nntil  20  of  these  premiums  bad  been  paid. 
The  policy  also  provided  for  payment  of  divi- 
dends annually,  which  sums  could,  at  the  op- 
tion of  the  Insured,  be  "applied  toward  the 
payment  of  premiums."  Among  other  stipu- 
lations of  the  instrument,  it  was  provided 
that— 

"All  premiams  are  payable  in  advance  at  the 
home  office  or  to  any  asent  or  agencv  or  cashier 
o{  the  society  upon  delivery  on  or  before  their 
doe  date  of  a  receipt,"  signed  by  an  executive 
officer  of  the  company. 

It  was  also  provided  that  a  grace  of  31 
days  subject  to  an  interest  charge  of  5  per 
cent,  per  annum  would  be  allowed  fbr  the 
payment  of  every  premium  after  the  first, 
during  which  period  the  policy  should  re- 
main in  force.  Another  provision  was  as 
follows: 

"Agents  are  not  authorized  to  modify,  or  in 
erent  of  lapse,  to  reinstate  this  policy,  or  to  ex- 
tend tbe  time  for  payment  of  any  premium  or 
installment  thereof." 

Samuel  O.  McKee  died  on  September  10, 
1916.  Very  soon  after  the  death  of  the  in- 
sured, the  widow  by  her  counsel  notified  de- 
fendant of  his  death,  called  upon  it  to  fur- 
nish blanks  for  the  formal  proof  thereof, 
and  demanded  payment  according  to  the 
terms  of  the  contract  The  defendant  ac- 
knowledged receipt  of  these  communlcatioas, 
bnt  alleged  that  the  policy  had  been  forfeit- 
ed by  the  failure  of  the  insured  to  pay  the 
Kcond  annual  premium,  and  for  this  reason 
it  refused  to  make  payment  or  to  acknowl- 
edge any  liability  therefor. 

Suit  having  been  brought  to  enforce  pay- 
■xent  the  company  made  defense  on  the 
round  indicated.  Trial  was  bad  to  a  Jury, 
and,  at  the  close  of  all  the  evidence  offered 
by  the  respective  parties,  there  was  a  di- 
rected verdict  and  judgment  for  the  defend- 
ant 

1.  The  vital  inquiry  in  this  case  is  wheth- 
er as  a  matter  of  law  the  plaintiff  failed  to 
nmke  a  case  on  which  she  was  entitled  to 
the  verdict  of  a  Jury.  The  plaintiff  denies 
that  there  was  any  default  in  the  payment 
of  the  second  annual  premium.     Her  testi- 
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miMiy  tends  to  ainow  that  she  and  her  bus- 
band  were  residents  of  Des  Moines,  Iowa; 
that  the  pcdicy  was  originally  issued  upon 
an  application  obtained  from  McKee  at  Des 
Moines  by  one  J.  A.  Blum,  an  alleged  gen- 
eral ag«it  of  the  defendant,  to  whom  the 
first  premium  was  paid ;  that  about  the  time 
the  second  premium  payment  fell  due,  and 
before  the  contract  days  of  grace  had  ex- 
pired. McKee  being  away  from  home,  Mrs. 
McKee,  the  beneflciary  in  the  jwUcy,  saw 
Blum,  and  told  him  of  th%  absence  of  her 
husband  and  of  her  expectation  of  his  early 
return,  and  said  to  the  agent  If  he  wanted 
the  payment  then  she  would  go  to  the  bank 
and  get  the  money  for  him;  and  that  be 
replied  that  It  was  not  necessary  and  he 
would  wait  until  Mr.  McKee  came  home. 
This  conversation  she  says  was  repeated  sev- 
eral times.  She  further  says  that  Blum  in- 
formed her  that  after  allying  the  first 
dividend  on  the  premium  it  would  leave  a 
remainder  due  thereon  of  about  $101,  and 
that  she  made  a  memorandum  of  it  Soon 
thereafter  and  abont  the  expiration  of  the 
31  days'  grace,  she  went  to  her  husband, 
who  was  sick  at  St  Paul,  Minn.,  and,  hav>- 
ing  reported  to  him  her  understanding  bad 
with  Blum,  he  undertook  to  make  payment 
of  the  prem'lum  In  the  foUowhig  manner: 
On  March  14,  1916,  83  days  after  the  due 
date  of  the  premium,  he  wrote  a  letter  to 
Bltm  and  Inclosed  to  him  a  check  for  $101. 
The  letter  and  chedc  were  in  the  following 
form: 

"St  Paul,  Minn.,  March  14,  1918. 
".T.  A.  Blum:  Please  find  inclosed  check  for 
$101.00.  I  know  there  is  a  small  amount  over 
this,  but  whatever  it  is,  will  pay  when  I  come 
home.  Mrs.  McKee  said  you  would  let  the 
matter  rest  until  I  came  home,  or  I  would  have 
mailed  check  sooner. 

"lours  truly,  S.  C.  McKee." 

"Dallaa  Center,  Iowa,  March  13,  1916. 
"Bank  of  Dallas  Center,  72-759 : 

"Pay  to  EJouitable  Iiife  Assurance  Company, 
or  order.  $101.00  one  hundred  and  one  ana 
no/lOO  dollars. 

"[Siimedl  Samuel  C.  McKee." 

Insurance  premium  due  February,  1916,  $2,- 
000.00  policy. 

This  check  was  received  by  Blum  and 
passed  over  wUh  McKee's  letter  to  the  com- 
pany's cashier  at  Des  Moines,  by  whom  it 
was  Indorsed  and  deposited  to  the  credit  of 
the  company,  and  through  the  usual  course 
of  banking  business  was  collected  from  th6 
bank  at  Dallas  Center  on  March  21,  1916. 
In  this  connection,  the  agency  cashier  who 
received  the  (J^eck  from  Blum  testifies  that 
on  the  same  day  he  wrote  and  mailed  a  let- 
ter to  McKee  inclosing  therein  a  conditional 
receipt  for  the  money  so  remitted.  The  let- 
ter and  receipt,  he  says,  were  in  the  following 
form: 

Letter. 

March  18,  1916. 

Samuel  C.  McKee.  St  Paul,  Minn.— Dear  Sir: 
Your  letter  of  the  14th  written  to  our  Mr.  J. 
A.  Blum,  inclosine  a  check  for  $101.00,  In  can- 
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nection  with  the  premium  due  February  9,  1916, 
on  policy  No.  1948184,  has  been  referred  to 
the  undersigned  for  attention,  and  in  this  regard 
you  should  be  advised  that  the  amount  of  your 
checlt  has  been  placed  in  escrow,  for  which  I 
inclose  a  proper  receipt  I  desire  to  request 
that  you  kindly  sign  the  attached  declaration  of 
health,  which  must  be  at  this  office  no  later  than 
the  9th  proximo,  when  restoration  of  this  policy 
will  have  immediate  attention.  You  have  been 
previously  advised  that  the  said  policy  lapsed  as 
to  February  9th. 

In  reference  to  your  remittance  of  $101.00, 
kindly  be  advised  that  it  is  sixty -eight  (68)  cents 
short.    This  is  made  up  as  follows: 
Premium  $116.40 

Less  dividend  15.30 


Int.  on  premium 


Credit  by  check 


$101.10 
.58 

$101.68 
101.00 


Short  .68 

Receipt 

The  Equitable  Life  Assurance  Society  of  the 

United  States,  165  Broadway, 

New  York  City. 

R«cMpt  No.  66061. 

Agency  at  Des  Moines,  la.,  3/18/1916. 

Received  from  Samuel  C.  McKee  one  hundred 
one  and  OO/lOO  dollars  ($101.00)  offered  for  on 
account  annual  prem.  less  dividend  due  Feb. 
9th,  1916,  policy  Noj  1948164— reinstatement 
pending. 

Said  sum  is  received  only  for  transmission  to 
the  home  office  of  the  society  in  New  York  for 
the  account  of  the  depositor,  and  the  society  is 
in  no  way  committed  thereby  to  the  acceptance 
thereof  for  the  purpose  offered  nor  to  any  ac- 
tion in  the  premises,  and  nothing  herein  or 
connected  with  the  receipt  of  said  sum  shall  be 
held  to  waive  any  default  in  payment  of  any 
premium,  interest  or  other  sum  due,  or  to  ex- 
tend the  time  for  payment  of  any  premium,  in- 
terest or  other  sum,  or  in  any  manner  to  affect 
the  rights  of  the  society  under  any  policy  or 
contract  of  insurance  or  otherwise.  If  the  said 
amount  be  not  accepted  by  the  society  for  the 
purpose  offered  it  will  be  returned  to  the  de- 
positor upon  demand. 

C.  H.  Nicolet,  D.  S.    Agency  Cashier. 

There  is  also  tbe  copy  of  another  letter  of 
same  date  and  of  similar  import  directed  to 
McKee  at  "508  Observatory  Building,  Des 
Moines,  Iowa,"  which  the  cashier  testifies  he 
wrote  and  mailed.  Still  other  communica- 
tions put  in  the  record  were  mailed  to  Mc- 
Kee, he  says,  at  different  dotes  during  the 
spring  and  summer  ot  1916,  urging  and  ad- 
vising him  to  take  the  necessary  steps  for 
the  reinstatement  of  his  Insurance.  The 
same  witness  further  says  that  on  April 
26th,  42  days  after  the  receipt  of  the  money, 
he  sent  McKee  another  letter  as  follows: 

"April  26,  1916. 

"Samuel  C.  McKee,  508  Observatory  Building, 
City— Dear  Sir:  Re  Policy  No.  1,948,164.  We 
are  refunding  herewith  your  deposit  of  $101.00 
in  connection  with  the  premium  due  February 
9,  1916,  on  this  policy,  and  beg  to  state  that 
In  your  not  furnishing  us  with  a  medical  certifi- 
(«te  of  your  good  health,  we  have  been  unable  to 
consider  the  reinstatement  of  this  policy,  which 
lapsed  February  9,  1916,  for  the  non-payment 
of  the  premium  then  due.  Therefore,  we  are 
making  the  return  of  this  deposit. 

"We  win  be  glad  to  open  this  matter  up  again 


on  receiving  the  requirements  as  set  forth  above, 
or  in  arranging  a  reinstatement,  and  trust  you 
will  make  such  application  at  once. 

"Yours  truly,       C.  H.  Nicolet,  Cashier." 

This  letter  inclosed  a  check  for  $101  pay- 
able to  the  order  of  Samuel  McKee  "for  re- 
turn deposit  a/c  policy  No.  1948164  as  per 
statement  of  account  No.  24110,"  and  In- 
dorsed thereon  were  tbe  following  printed 
words: 

"Received  of  the  Equitable  Life  Assurance  So- 
ciety of  the  United  States  the  within  amount  in 
settlement  of  account  as  stated." 

It  is  stipulated  by  the  parties  in  the  rec- 
ord of  the  trial  that  on  May  8,  1916,  this 
check  was  deposited  to  the  credit  of  McKee 
in  the  National  Bank  of  Commerce  of  St 
Paul,  Minn. ;  that  it  was  duly  collected  and 
proceeds  credited  to  McKee,  and  the  same 
has  been  drawn  from  the  banic  by  his  ad- 
ministrators. Tbe  plaintiff  offered  evidence 
fKHn  which  the  Jury  could  find  that  ndther 
the  alleged  letter  of  March  18th  from  th« 
company's  cashier,  notifying  McKee  that  tb« 
check  sent  to  Blum  was  accepted  only  upon 
certain  coadltlons,  nor  any  of  fbo  other 
communications  of  a  later  date  alleged  to 
have  be«i  sent  to  him  by  the  company,  were 
ever  received  by  or  made  known  to  McKee, 
with  the  exception  of  the  one  of  April  26th 
containing  tbe  check  for  the  return  of  tbe 
$101. 

[1]  To  countonct  tbe  effect  of  McKee's 
act  in  receiving  the  company's  check  for  a 
return  of  the  money  and  placing  the  same  in 
tbe  bank  to  his  credit,  the  plaintiff  offered 
evidence  tending  to  show  that  her  husband 
was  at  the  time  sick  and  so  enfeebled  In 
body  and  nUnd  as  to  be  incompetent  for  the 
transaction  of  business  and  unable  to  Intel- 
ligently comprehend  the  effect  of  such  ac- 
tion upon  his  rights.  This  showing  was  met 
by  the  defendant  with  other  evidence  tend- 
ing to  show  the  mraital  competency  of  the  in- 
sured at  that  time.  This  issue  was  clearly 
one  of  fact  which,  unless  idalntlff  is  to  be 
held  as  a  matter  of  law  to  have  failed  to  es- 
tablish either  payment,  or  waiver  of,  pay- 
ment of  the  second  annual  premium  within 
the  time  prescribed  by  the  policy,  should 
have  been  submitted  to  the  Jury. 

It  appears  to  have  been  the  opinion  of  tbe 
trial  court  that  Blnm,  even  if  he  be  regarded 
as  a  general  agent,  was  not  shown  to  hare 
any  authority  to  waive  or  extend  the  time 
for  payment  of  the  premium,  and,  as  it  was 
conceded  that  the  payment  of  $101  was  not 
remitted  until  two  or  three  days  after  tbe 
expiration  of  the  grace  ot  31  days,  there  was 
a  forfeiture  of  the  insurance.  The  court 
also  held  that  the  act  of  the  company's 
cashier  in  receiving  and  collecting  tbe  check 
from  McKee  could  not  be  held  a  waiver  of 
the  forfeiture,  and  that  the  acts  of  the 
cashier  and  the  company  in  respect  thereto 
must  be  construed  with  reference  to  the  con- 
ditions embodied  in  the  cashier's  receipt  for 
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tbe  money,  to  the  effect  that  such  payment 
was  accepted  subject  to  the  production  of  a 
pK^r  health  eertlflcate  by  McKee.  Having 
this  view  of  the  record,  the  court  further 
held  that,  forfeiture  being  comirfete,  the 
mental  condition  or  competency  of  McKee 
at  tbe  time  the  money  was  returned  could 
have  no  material  bearing  upon  the  rights 
of  the  parties.  To  the  exceptions  taken  to 
these  rulings  we  now  turn  our  attention. 

Is  there  any  evidence  from  which  we  can 
say  that  the  insured  was  jnstljQed  in  relying 
upon  the  authority  of  Blum  to  accept  pay- 
ment of  the  premium  after  it  l>ecame  due? 

[2]  Tb&f  the  company  had  the  right  to 
stand  upon  the  terms  of  its  imllcy  and  refuse 
to  receive  payment  of  the  premium  after  the 
expiration  of  the  grace  of  31  days  therein 
provided  for,  cannot  be  denied.  It  Is  equally 
true  that  these  restrictions  and  limitations 
are  provided  by  the  insurer  for  its  own  pro- 
tection, and  It  may  waive  any  or  all  of  them, 
if  it  shall  BO  elect.  If  it  does  waive  them,  or 
any  of  them,  and  the  Insured  acts  thereon, 
then  the  rule,  regulation,  or  condition  so 
waived  ceases  to  l>e  available  as  a  defense 
to  an  action  on  the  policy.  The  company  be- 
ing a  corporation  can  manifest  Its  intent 
through  its  officers  and  agents  only,  and, 
when  the  question  of  an  alleged  waiver  aris- 
es. Its  acta  by  and  through  such  ofiSoers  and 
agents  become  a  matter  of  material  inquiry. 
Llml^tatlons  upon  the  authority  of  agents 
with  respect  to  payment  of  premiums  are 
quite  comm<mIy,  it  not  generally,  found  in 
life  insurance  policies,  and  tbe  question 
whether  in  given  instances  they  may  be  held 
to  have  been  waived  has  oft^i  had  the  con- 
sideration of  the  courts. 

It  may  be  said  at  the  outset  that  the  prec- 
edmts,  though  numerous,  fall  into  two  more 
or  less  widely  diverging  lines.  In  some  of 
the  older  states  the  courts  early  oonstnied 
policy  limitations  and  conditions  with  re- 
spect to  the  authority  and  acts  of  the  In- 
snrer's  agents  quite  strictly,  and  policy  hold- 
ers and  tjenefldairles  seeking  to  estabUsh 
waivers  thereof  found  little  encouragement 
In  the  decisions.  It  was  not  long,  however, 
before  the  disinclination  to  allow  forfeitures 
of  Insorance  save  for  clearly  good  cause  led 
to  a  more  liberal  policy,  which  is  now  ob- 
served by  practically  all  the  courts  of  the 
country.  In  our  own  state,  the  question  had 
its  first  thorough  examination  in  Viele  t.  In- 
sorance Co.,  26  Iowa,  9,  96  Am.  Dec.  83, 
where  it  was  held  in  substance  that,  no  mat- 
ter how  strict  the  conditions  of  the  policy, 
they  are  made  <by  the  insurer  for  its  own 
protectlwi  and  benefit  and  may  be  waived  or 
disregarded  if  it  so  elects,  and,  as  a  oorpora- 
tlon  can  act  only  by  or  through  its  oflScers 
and  agents,  a  waiver  by  them  may,  under 
some  drcnmstances,  become  binding  upon  the 
corporation  wtdch  they  r^resent  To  quota 
from  the  dedsion  in  Uie  cited  case: 

"Orcumstances  proving  that  the  party  treated 
the  contract  as  subsisting  and  not  forfeited,  a 


course  of  dealing-  consistent  only  with  that  hy- 
pothesis, and  acts  and  declarations  whereby  the 
other  party  was  indaced  to  believe  that  the 
condition  wag  dispensed  with  or  forfeiture  waiv- 
ed, will  be  snfficient'to  preclude  setting  up  of 
the  breaches  of  the  condition'  as  a  defense." 

And  without  fnrttier  multiplying  dtatitHis 
upon  this  question,  we  quote  from  tbe  Su- 
preme C!onrt  of  the  United  States  tbe  state- 
ment of  the  generally  lecognized  rule  as  tai- 
lows: 

"Courts  are  always  prompt  to  seize  hold  of 
any  circumstances  that  indicate  an  election 
to  waive  a  forfeiture,  cxt  afrreemcnt  to  do  so,  on 
which  the  party  has  relied  and  acted.  Any 
agreement,  declaration,  or  course  of  action,  (w 
the  part  of  an  insorance  company,  which  leads 
the  party  insured  honestly  to  believe  that  by 
conforming  thereto  a  forfeiture  of  his  policy 
will  not  be  incurred,  •  •  •  will  and  ought  to 
estop  the  company  from  insistiag  upon  the  tor> 
fbiture,  though  it  might  be  dauned  under  the 
exiMress  letter  of  the  contract"  Ins.  Cow  r. 
Eggleston,  96  U.  S.  672,  24  L.  Ed.  841. 

[t]  This  i»  not  saying  that  the  mere  prom- 
ise or  agreement  of  the  agent  contrary  to  the 
express  terms  or  limitations  of  the  policy 
will  operate  to  estop  or  prevent  the  company 
from  in^ting  upon,  a  forfeiture,  but  if  the 
insured  to  the  knowledge  of  the  con4>any  re- 
lies and  acts  upon  such  promise  or  agreement 
and  In  sudi  reliance  pays  bis  money  to  the 
company,  or  if  the  company  so  acts  in  the 
premises  that  the  Insured  as  an  ordinarily 
reasonable  person  is  led  to  believe  that  it 
waives  the  condition  or  waives  the  forfei- 
ture;, tbe  courts  will  be  prompt  to  declare  th^ 
waiver  effectual.  We  quote  again  from  the 
opinion  of  this  court  in  the  Viele  Case,  where 
it  says  that,  although  the  policy  explicitly 
declares  that  upon  the  breach  of  certain  con- 
ditions the  policy  will  become  void,  yet  this 
means  no  more  than  that  upon  the  violation 
of  such  condition  the  policy  will  become  void 
at  tbe  option  of  the  insurer ;  and  if  the  com- 
pany waives  the  breach  "the  contract  stands 
as  if  no  [such]  broach  had  occurred."  Or,  as 
said  by  tbe  Minnesota  court: 

t'A  contracting  party  cannot  so  tie  his  own 
bands,  so  restrict  bis  own  legal  capacity  for 
future  action,  that  he  has  not  the  power,  even 
with  the  assent  of  tbe  other  party,  to  bind  or 
obligate  himself  by  his  future  action  or  agree- 
ment contrary  to  the  terms  of  the  written  con- 
tract" Lamberton  v.  Ins.  Co.,  39  Minn.  129. 
39  N.  W.  76,  1  L.  R.  A.  222. 

Speaking  of  a  policy  provision  providing 
that  no  waiver  of  its  terms  could  be  made 
except  by  the  insurer's  president  or  secreta- 
ry, and  then  to  be  Indorsed  in  writing  upon 
the  policy,  the  Wisconsin  court  has  said: 

"We  must  hold,  however,  that  sndi  attempted 
restrictions  upon  the  power  of  the  company,  or 
its  general  omcers  or  agents  acting  within  the 
scope  of  their  general  authority,  to  subsequently 
modify  the  contract  and  bind  the  company  in  a 
manner  contrary  to  such  previous  conditions  in 
the  j^licy,  are  ineffectual.  Especially  is  this 
true  in  respect  to  a  foreign  insurance  company, 
whose  officers  are  practically  inaccessible  to  the 
assured."  Reniex  v.  Ins.  Co.,  74  Wis.  89,  42 
N.  W.  208;  Dick  v.  Ins.  Co.,  92  Wis.  46,  65 
N.  W.  742, 
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[4]  Acts  and  conduct  ■which  are  InsufBcient 
to  constitute  a  technical  estoppel  against  a 
forfeiture  may  yet  be  sufBdent  to  effect  a 
waiver.  Hollis  v.  Ins.  Co.,  65  Iowa,  454,  21 
N.  W.  774 ;  Corson  v.  Ins.  Co.,  113  Iowa,  641, 
86  N.  W.  806;  Blom  v.  Ins.  Co.,  94  Iowa, 
859,  62  N.  W.  810.  In  King  v.  Ins,  Co.,  T2 
Iowa,  315,  33  N.  W.  692,  this  court  reaffirms 
the  Vlele  Case,  saying: 

"It  has  become  the  settled  law  of  this  state, 
and  no  one  now  questions  its  binding  authority 
upon  this  court.  Under  the  doctrine  of  that 
case,  any  condition  of  a  contract  of  insurance 
may  be  waived  •  •  *  by  the  •  •  •  com- 
pany. The  only  question  about  whieh  any  con- 
troversy can  arise  is  whether  the  company  had 
notice,  and  thereby  waived  the  conditions.  That 
is  a  'question  of  fact;  and,  if  the  evidence  war- 
rants the  finding  that  it  did  have  such  notice, 
it  is  an  end  of  the  case.  And  this  depends  uxmU' 
the  relation  that  Ayers  (the  alleged  agent)  sus- 
tained to  the  company." 

Without  further  reference  to  the  prece- 
dents, of  which  there  are  many,  upon  this 
phase  of  the  case,  let  us  now  turn  to  a  few 
cases  In  which  a  practical  application  of  the 
principle  jhas  been  made. 

In  Ins.  Co.  T.  Eggleston,  96  U.  S.  572,  24 
Li  Ed.  841,  action  was  brought  upon  a  life 
Insurance  policy  which,  as  In  this  case,  was 
conditioned  u{>on  prompt  payment  of  the 
yearly  premium  as  It  should  fall  due.  It 
was  alto,  as  In  this  case,  further  provided 
that  "agents  for  the  company  are  not  author- 
ized to  make,  alter,  or  discharge  contracts, 
or  waive  forfeitures."  The  insured  resided 
at  Columbus,  Miss.,  and  the  policy  was  pro- 
cured through  a  local  agent  to  whom  the 
first  premium  was  paid.  Before  the  next 
premium  was  due,  the  agency  at  Columbus 
was  revoked  and  the  insured  was  notified 
to  pay  it  to  a  firm  of  agents  at  Savannah, 
Ga.  Later  he  was  notified  to  pay  premiums 
to  an  agent  at  Tlcksburg,  Miss.,  and  this  he 
did  for  several  years,  but  failed  to  pay  the 
one  falling  due  In  November,  1871,  and  with 
this  premium  unpaid  he  died  the  following 
January.  The  only  cthowlng  made  In  ex- 
cuse for  this  default  was  the  testimony  of 
the  son  and  the  banker  through  whom  the 
deceased  had  made  formei^  payments  that,  if 
any  notice  had  been  given  to  deceased  as 
to  where  and  to  whom  to  make  the  payment, 
they  knew  nothing  of  it,  and  that  the  insured 
had  the  money  to  pay  the  premium  had  no- 
tice been  given.  It  was  also  shown  that, 
after  the  premium  was  due  and  payable,  the 
banker  telegraphed  to  the  Savannah  agency 
Inquiring  to  whom  payment  should  be  made, 
and  received  answer  to  apidy  to  the  Vlcks- 
hurg  agency,  and  from  this  agency  directions 
were  received  to  make  payments  to  a  certain 
subageocy  at  Macon,  Miss.,  where  the  receipt 
would  be  found.  The  money  was  then  sent  to 
the  agents  at  Macon,  who  refused  to  accept 
it  unless  accompanied  by  a  health  certificate. 
This  demand  could  not  be  compiled  with,  for 
the  Insured  was  then  sick  and  died  a  few 
days  later.    The  company  also  produced  a 


witness  from  the  agency  at  Macon  who  testi- 
fied that  before  the  premium  became  due  he 
mailed  to  the  Insured  a  notlde  addressed  to 
him  at  bis  home  In  Columbus,  30  miles  from 
Macoo,  to  make  the  payment  to  the  agents 
at  tliat  place  and  that  they  held  the  proper 
premium  receipt 

It  will  be  seen  that  the  dted  case  is  in 
many  essential  respects  not  unlike  the  case 
at  bar.     They  are  quite  alike  in  the  fact 
that  the  waiver  relied  upon  in  each  case  is 
to  be  found.  If  at  all.  In  the  acts  or  omissions 
of  agents,  and  that  in  each  the  policy  pro- 
vides that   the  company's   agents   have   no 
power  to  waive  forfeitures.    It  is  with  refer- 
ence to  the  case  as  above  stated  that  tb« 
court  uses  the  language  hereinbefore  quoted 
concerning  the  disposition  of  the  courts  to 
refuse  to  uphold  forfeitures  where  the  policy 
holder  has  been  misled  by  the  acts  of  the 
company  and  its  agents.    In  that  case  the 
trial  court  charged  the  Jury  that  If  payment 
of  premiums  before  the  default  had  beeu 
made  by  the  Insured  to  such  agents  aa  ttie 
company  had  from  time  to  time  given  bim 
notice,  {ind  that  no  notice  'was  given  before 
this  last  premium  fell  due  where  and  to 
whom  to  pay  It,  and  that  as  soon  as  he  did 
receive  such  notice  he  did  tender  payment, 
and  that  the  failure  to  pay  before  default 
was  caused  by  his  failure  to  receive  the  prop- 
er notice,  then  the  policy  was  not  forfeited. 
This  Instruction  was  sustained  on  the  ^appeal 
and  the  company  held  liable  chi  the  policy. 
It  will  be  observed  that  there  was  a  con- 
ceded failure  to  pay  the  premium  when  due, 
and  that  the  tender  of  payment  was  not  made 
until  several  we^s  after  the  default  and 
while  the  Insured  was  at  the  door  of  death. 
The  policy  in  that  case  contained  no  pro- 
vision requiring  the  company  to  give  notice 
each  year  where  or  to  whom  payment  of  pre- 
mium should  be  made.    Indeed,  it  had  but 
recenUy  been  held  by  the  same  court,  in  con- 
struing another  policy  of  the  same  contpway, 
that  the  legal  effect  of  the  contract  was  to 
make  the  premiums  payable  at  the  home  of- 
fice ot  the  company  In  New  York  City  (Life 
Ins.  Co.  V.  Davis,  95  U.  S.  425,  24  L.  Ed.  453), 
yet  it  was  here  held  that  under  the  drcum- 
Btances  stated  the  failure  of  the  company  or 
of  its  agent  to  give  the  notice  was  a  waiver 
of  the  right  to  forfeit  the  policy  for  non- 
payment of  a  premium.     It  U  also  quite 
pertinent  here  to  notice  that,  as  in  the  case 
at  bar,  the  agency  charged  with  the  collection 
offered  direct  evidence  that  It  did  send  the 
notice  by  mall  in  dne  time  to  the  insured  at 
his  proper  address,  and  that  the  evidence 
that  such  notice  was  not  delivered  or  receiv- 
ed by  the  Insured  is  even  more  definite  and 
ooncluslve  than  is  tiie  evidence  upon  the  life 
proposition  In  the  Instant  case,  and  yet  the 
question  of  fact  so  raised  was  found  sulfldeut 
to  take  it  to  the  Jury. 

In  Ins.  Co.  V.  Norton,  06  U.  8.  284,  24  Ii. 
Ed.  089,  the  policy,  like  those  already  men- 
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Honed,  provides  that  agents  have  no  power 
or  authority  to  waive  forfeitures,  and  it  was 
held  that,  where  the  agents  were  accustomed 
to  disregard  this  restriction  and  to  extend 
the  time  for  paym^it  of  premiums,  a  for- 
feiture for  nonpayment  on  contract  time  was 
waived.  Speaking  of  the  policy  restrictions, 
the  court  says: 

"Tliese  terms,  had  the  company  so  chosen,  it 
conld  have  insisted  on.  But  a  party  always  has 
the  option  to  waive  a  condition  *  *  •  in  his 
own  favor.  The  company  was  not  bound  to 
insist  upon  a  forfeiture,  •  *  *  bat  might 
waive  it.  •  •  •  and  whether  it  did  exercise 
SDch  option  or  not  was  a  fact  provable  by  parol 
evidence,  as  well  as  by  writing." 

In  a  subsequent  case.  Insurance  Co.  v. 
Doster,  106  TJ.  S.  80,  1  Sup.  Ct.  18,  27  h.  Ed. 
65,  the  cases  already  cited  are  reaffirmed, 
and  it  was  there  held  that,  where  the  pol- 
icy permits  the  Insured  to  apply  his  dividends 
as  a  payment  upon  bis  annual  premiums,  a 
forfeltnre  would  not  take  place  until  the  In- 
sured had  been  notified  of  the  applicable 
dividend  and  of  the  remainder  necessary  for 
him  to  pay  in  addition  theretb.  See,  also, 
to  the  same  general  effect,  Ins.  Co.  v.  Unsell, 
144  U.  S.  439,  12  Sup.  Ct.  671,  36  L.  Ed.  496. 

It  has  been  held  by  the  Tennessee  conrt 
that,  where  the  insured  had  been  led  to 
omit  the  payment  due  because  of  the  agent's 
direction  to  wait  until  called  upon  by  the 
collector,  there  was  no  forfeiture.  Ins.  Co. 
V.  Fallon,  110  Tenn.  78^  77  8.  W.  941. 

Also,  as  having  more  or  less  direct  bear* 
Ing  upon  the  questions  raised  by  this  ap- 
peal, see  Arnold  v.  Ins.  Co.,  3  6a.  App.  685, 
eo  S.  B.  470;  Ins.  C«-  ''•  Whetzel,  29  Ind. 
App.  668,  65  N.  B.  17;  Sweetser  v.  Associa- 
tion, 117  Ind.  97,  19  N.  EJ.  722;  McCall  v. 
Snstalr,  161  N.  C.  213,  76  S.  B.  62S;  Grand 
Lodge  ▼.  Smltit,  76  Kan.  614,  02  Paa  712; 
Graham  t.  Ins.  Co.,  72  N.  J.  Law,  296,  «! 
Atl.  681 ;  Wnrnebold  v.  Lodge,  83  Iowa,  28, 48 
N.  W.  1069;  Ins.  Co.  v.  Pruett,  74  Ala.  498; 
McCorkle  t.  Assodatioa,  71  Ta.  165,  8  8.  W. 
519.  Quite  in  pdnt  in  fact  and  in  principle 
Is  the  very  recent  case.  National  Co.  v. 
Clayton  (Okl.)  173  Pac.  366. 

[1]  In  the  Ught  of  the  law  as  thus  Indicat- 
ed, let  us  look  to  the  facts  whidi  the  jury 
could  have  found  under  the  evidence.  It 
could  have  found  that,  very  Shortly  befoce 
the  period  of  grace  provided  for  by  tbe  ooa> 
tract,  tbe  company's  agent,  Blum,  went  to 
tbe  oflfase  of  the  insured  for  the  purpose  of 
collecting  the  second  yearly  premium;  that 
he  there  met  Mrs.  McKee^  tbe  beneficial^ 
named  In  the  policy,  who  informed  him  that 
her  husband  was  temporarily  absent  and  ex- 
pected to  return,  but  if  tbe  agent  desired 
she  would  go  to  the  bank  and  get  the  money 
to  pay  him;  that  the  agent  said  It  was  not 
necessary  and  that  the  matter  could  wait 
nntil  UcKee  returned ;  that  very  soon  there- 
after the  wife  went  to  her  husband  In  St. 
Paul  and  there  Informed  hba  of  the  under- 
BtaiHliDK  with  the  agent,  and  relying  and 
aetls(  thereom  he  wrote  tbe  letter  and.  In- 


closed the  check  set  out  in  tbe  foregoing 
statement  and  mailed  It  to  Blum;  that  tbe 
letter  was  received  at  the  agent's  office  In 
the  city  of  Des  Moines,  and  both  papers,  let- 
ter and  check,  were  passed  into  tbe  hands 
of  tbe  company's  district  treasurer  at  the 
same  agency;  that  although  the  check  was 
so  sent  about  three  days  after  tbe  expira- 
tion of  the  period  of  grace  the  treasurer  re- 
ceived it,  cashed  and  placed  the  same  to  tbe 
company's  credit,  and  retained  It  for  a  period 
of  about  40  days  before  returning  It  to  McKee. 
The  Jury  could  also  have  found  that  McKee 
sent  the  check  honestly  believing  and  under- 
standing that,  although  the  payment  was 
three  days  in  defauJt,  yet  the  favor  ex- 
tended to  him  by  the  company  or  by  the 
agent,  or  both,  was  keeping  the  door  open 
for  its  receipt.  Hlb&t  understanding  and  be- 
lief, whether  well  or  ill  founded,  was  clear- 
ly indicated  on  the  face  of  the  letter  and 
check,  and  neither  Blum  nor  the  treasurer 
could  have  failed  to  perceive  it.  They  were 
self-explanatory.  He  was  not  asking  or  de- 
manding reinstatement.  He  did  not  under- 
stand that  reinstatement  was  needed.  He 
was  tendering  a  payment  which  he  believed 
he  had  an  unconditional  right  to  make  and 
thereby  preserve  and  extend  his  Insurance 
for  another  year.  Whatever  may  have  been 
the  true  relation  of  Blum  to  the  company,  or 
the  technical  extent  of  his  powers  as  an 
agent,  there  Is  no  question  but  the  treasurer 
was  autboilzed  to  represent  tbe  company  in 
the  collection  of  premiums  and  his  acts  in 
transacting  tbe  business  intrusted  to  blm 
were  tbe  acts  of  tbe  company.  Let  it  be  con- 
ceded for  the  purposes  of  this  case  that 
the  company,  through  blot,  being  thus  advis- 
ed of  the  act  of  Blum  and  of  McKee's  re- 
liance and  action  thereon,  could  have  repu- 
diated tbe  act  of  Blum  as  being  unauthorized 
and  treated  the  insurance  as  forfeited,  and 
because  thereof  could  have  rightfully  refused 
to  accept  or  retain  the  money.  This  it  did 
not  do.  It  took  the  money.  True,  tbe  cashier 
asserts  that  he  refused  to  accept  it  as  pay- 
ment of  the  premium,  but  that  be  collected 
the  check  and  continued  to  hold  the  money 
conditionally  only,,  to  be  finally  accepted  If 
the  insured  should  satisfy  the  company's  de- 
mand for  a  health  certificate.  But  the  pay- 
ment had  not  been  tendered  or  made  for  any 
such  purpose.  The  condition  was  one  im- 
posed or  sought  to  be  Imposed  by  the  com- 
pany without  any  agreement  or  consent  of 
the  insured,  either  express  or  implied.  It 
was  a  use  of  tbe  money  for  another  and  dif- 
ferent purpose  than  the  one  for  which  it 
had  been  remitted, 

[6]  The  rule  of  law,  as  well  as  of  reason, 
required  the  company,  if  It  proposed  to  as- 
sert a  forfeiture  of  the  Insurance,  to  return 
the  money  at  once  to  McKee,  stating  the  rea- 
son for  tbe  refusal  to  accept  Becelpt  aqd  re- 
tention by  the  Insurer  of  an  overdue  premiuni 
is  universally  held  to  operate  as  a  waiver 
of  forfeiture  for  tbe  failure  to  make  such 
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payment  on  time,  and  the  waiver  will  be  ef- 
fectual here  unless  this  result  Is  to  be  avoid- 
ed by  the  defendant's  evidence  that  It  ac- 
cepted  the  money  only  on   the   conditions 
named.    We  are  aware  that  some  courts  have 
held  that  a  temiwrary  retention  of  an  over- 
due payment  to  give  the  insured  opportunity 
to  secure  a  reinstatement  will  not,  under  all 
circumstances,  waive  the  default,  and,  with- 
out stopping  to  consider  the  soundness  or  pro- 
priety of  this  rule,  we  may,  for  the  purposes 
of  this  appeal,  concede  the  authority  of  the 
precedents  referred  to.    But  even  with  this 
concession  the  question  remains  one  of  f&ct 
and  not  of  law.    No  case  goes  to  the  extent 
of  saying  that  the  company  may  so  retain 
the  money  as  a  matter  of  right  without  the 
consent,  express  or  implied,  of  the  person  in- 
sured who  pays  It.    Every  principle  of  law 
and  fair  dealing  requires  that.  If  the  com- 
pany proposes  to  reject  the  payment  of  the 
premium  and  hold  the  money  for  another 
purpose,  It  shall  promptly  notify  the  Insured 
of  that  fact  and  give  him  opportunity  to  say 
for  himself  whether  he  desires  the  money  to 
be  so  used.    Retention  of  the  money  an  un- 
reasonable  length   of  time  without   giving 
such  notice  will  necessarily  work  a  waiver 
of  the  forfeiture.    It  Is  true  that  the  cashier 
testifies  he  did  send  McKee  a  notice  by  mall, 
addressed  to  him  both  at  Des  Moines  and  St. 
Paul,  that  the  money  was  being  held  condi- 
tionally;  but  there  Is  no  evidence  that  sndi 
notice  was  ever  received  or  delivered.     On 
the  contrary,  there  Is  evidence  fairly  tending 
to  negative   any   such   receipt.     Assuming, 
then,  that  no  actual  notice  of  that  nature 
was  ever  given  to  the  Insured  until  about  the 
time  the  money  was  returned  some  40  days 
after  its  payment,  what  is  the  effect  of  sudi 
omission  or  delay?    The  law  applicable  to 
such  a  situation  is  clearly  and  forcibly  stat- 
ed by  the  Massachusetts  court  In  Shea  v.  As- 
sociation, 160  Mass.   289,  35  N.  E.  896,  89 
Am.  St.  Rep.  475,  where  the  insurer  received 
the  money  for  an  overdue  premium  and,  as 
in  this  case,  claimed  to  have  receipted  for  It 
conditionally  awaiting  the  production  of  a 
health  certificate  and  to  have  sent  the  same 
to  the  insured  by  mall.  •  In  holding  the  plea 
unavailable  to  the  defense,  the  court  says: 
"The   money   was   tendered   mconditionally ; 
and  if  the  company  should  retain  it  without  ob- 
jection, it  would  lie  held  to  assent  to  the  terms 
of  the  payor.     One  who  receives  and  retains 
money  which  is  sent  to  him  to  be  kept  on  cer- 
tain terms  must  be  deemed  to  assent  to  those 
terms  if  he  keeps  the  money,  unless  he  makes  it 
known  to  the  sender  that  he  will  only  keep  the 
money  on  some  other  and  different  terms;   and, 
if  be  seeks  to  establish  different  terms  while  keep- 
ing the  money,  it  rests  upon  him  to  make  that 
fact  known.     If  the  defendant  would  establish 
different    terms    from    those    upon_  which    the 
money  was  sent,  it  must  do  something  to  make 
it  known  that  its  acceptance  and  retention  of 
the  money  were  conditional.     It  could  not  im- 
pose a  condition  binding  upon  Shea  merely  by 
determining  in  its  own  mind  to  do  so.    A  secret 
vote  of  the  directors  that  they  would  keep  the 
money,  but  that  the  payment  should  be  deemed 
valid  only  in  case  Shea  was  then  in  good  health, 


would  be  of  no  avail.  An  oncommnnicated  con- 
dition is  no  condition.  The  company  must 
certainly  take  some  sten  to  inform  Shea  or  his 
agents  that  the  money,  though  retained,  would 
not  be  held  upon  the  terms  which  it  was  sent 
This  duty  arose  from  its  actual  retention  of 
the  money,  which  was  sent  on  specified  terms. 
To  keep  the  money,  and  insist  on  different  un- 
oommunlcated  terms,  would  savor  of  fraud. 
Good  faith  required  that  the  defendant  should 
not  remain  passive,  but  siioald  do  something  if 
it  objected  to  the  payments  being  ccmsidered  on- 
conditional.  ,  But  then,  how  much  was  it  in- 
cumbent on  the  defendant  to  do?  Must  it  be 
held  to  bring  notice  home  to  Shea  or  his  agents, 
or  was  its  duty  satisfied  by  merely  posting  its 
oommunication  in  the  mails?  There  is  nothing 
in  the  policy,  or  *  *  *  rules  of  the  company 
annexed  thereto,  or  in  the  by-laws,  providins 
that  such  an  effect  shall  be  given  to  mailing  a 
communication  of  this  character.  No  fact  ia 
stated  from  which  a  request  can  be  impU«]  or 
inferred  from  Shea  that  the  company  should 
communicate  such  a  condition  in  that  way.  In 
the  absence  of  any  stipulation  in  the  contract 
between  the  parties,  or  in  the  nilesi  of  the  oom- 
pany,  or  of  any  express  or  impUed  request  on 
the  part  of  Shea  or  his  agents,  or  those  acting 
for  him,  we  are  acquainted  witn  no  rule  of  law 
under  which  he  can  be  held  to  be  bound  by  the 
defendant's  act  of  imposing  a  condition  upon 
its  acceptance  and  retention  of  the  money,  un- 
less notice  of  such  condition  Is  actually  brought 
home  to  him  or  to  those  acting  for  him.  Tliere 
is  some  analogy  between  this  case  and  the  ordi- 
nary case  where  one  is  under  a  duty  to  make  a. 
payment  of  money.  If  he  uses  tJie  mail  for 
that  purpose,  without  express  or  implied  au- 
thority, be  must  take  the  risk  of  the  pajmteiit 
reaching  its  proper  destination.  Gurney  v. 
Howe,  9  Gray.  404  KO  Am.  Dec.  299] ;  Crane 
V.  Pratt,  12  Gray,  348." 

The  same  rule  is  recognized  in  iRockwell 
v.  Ins.  Gc  20  Wis.  335.  Such,  also,  is  the 
effect  of  the  holding  in.  the  Eggleston  Case. 
supra,  and  In  McQuillan  v.  Ins.  Co.,  112  Wis. 
671,  87  N.  W.  1069.  88  N.  W.  925,  06  L.  H.  A. 
233,  88  Am.  St  Rep.  986. 

[7]  Counsel  for  appellant  endeavor  to  avoid 
the  effect  of  this  rule  by  saying  that  in  the 
contract  of  insurance  in  this  case  It  was 
agreed  that  notices  to  the  assured  should  be 
sent  to  a  designated  address  in  Des  Moines, 
and  that  the  cashier  of  the  company  testifies 
that  be  did  send  a  conditional  receipt  and 
notice  to  such  address,  and  this  is  all  which 
could  be  required.  Our  examination  of  Uie 
contract  as  shown  by  the  printed  record  does 
not  disclose  any  agreement  of  that  nature, 
and,  even  If  it  did,  we  do  not  think  it  would 
affect  the  rights  of  the  parties  as  to  this  par- 
ticular notice  if  one  was  in  fact  mailed.  Th© 
agreement,  if  any,  as  to  post  office  addresa. 
should  be  limited  in  its  application  to  su<^ 
nbtices  as  may  at  any  time  be  required  to 
give  effect  to  the  terms  of  the  contract. 
There  is  no  provision  In  the  contract  bv 
which  the  company  reserved  the  right  to  re- 
tain a  rejected  payment  of  premiums  for  any 
other  purpose,  and,  if  it  desires  or  proposes 
so  to  do,  it  ought  to  be  held  to  the  rules 
which  the  law  provides  for  cases  of  that  na- 
ture. 

It  follows  that,  under  the  evidence  in  tMs 
case,  questions  of  fact  arose  whettier  the 
company  did  or  did  not  in  truth  elect  to  itt. 
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gist  upon  the  forfeiture  of  the  Insurance; 
whether  Its  retention  of  the  money  of  the 
insured  was  or  was  not  conditional  upon  the 
production  of  a  satisfactory  health  certlfl- 
i-ate  and  the  relnstatemeut  of  his  insurance ; 
whether  notice  of  such  condition  was  or  was 
not  given  to  the  insured ;  and,  If  so,  wheth- 
er it  was  given  with  reasonable  promptness. 
If  upon  tliese  questions  the  findings  were  in 
iJalntlff's  favor,  then  a  further  finding  that 
the  company  waived  the  alleged  forfeiture 
ruuld  not  have  been  properly  set  aside  as  be- 
ing without  support  In  the  record. 

[J]  II.  Thus  far  we  have  given  no  atten- 
tion to  the  effect  of  the  return  of  the  money 
upon  the  rights  of  the  parties.  That  the 
money  was  eventually  returned  was  conced- 
ed, and,  if  McKee  was  at  that  time  of  sound 
mind  and  competent  to  transact  business  in- 
telligently and  uuderstandingly,  his  act  in 
accepting  and  rec^ptlng  for  it  In  satisfaction 
of  his  claims  under  the  policy  would  doubt- 
less be  a  complete  defense  to  this  action ; 
for,  no  matter  how  perfect  bis  right  to  deny 
the  forfeiture  of  his  Insurance,  he  bad  also 
the  right  to  compromise  or  settle  and  release 
his  claims  in  consideration  of  a  return  of  his 
payment.  It  is  alleged,  however,  and  evi- 
dence was  offered  tending  to  prove,  that  he 
was  then  unsound  In  mind  and  body  and  by 
reason  thereof  was  unfit  and  incompetent  to 
enter  into  a  binding  agreement  of  that  na- 
ture. If  the  jury  should  find  this  to  be  true, 
then  it  would  be  the  right  of  the  claimant 
under  the  p(rtlcy  ta  have  that  transaction 
and  agreement  treated  as  being  without  force 
or  effect ;  and  in  that  event  the  other  issues 
in  the  case  will  be  determined  as  if  the  al- 
leged agreement  of  settlement  had  never 
Iteen  made.  Hicks  v.  Ins.  Co.,  166  Iowa,  532, 
142  N.  W.  883,  L.  R.  A.  1015A,  872;  Nutter 
V.  Ins.  Co.,  156  Iowa,  539,  136  N.  W.  891. 

[1]  III.  Counael  on  either  side  have  giv- 
en considerable  attention  to  the  question 
whether  Blum  was  a  general  or  special  agent 
of  the  company.  We  have  not  given  the 
qnestion  any  prominence  in  the  discussion 
because  we  have  not  thought  it  vital  to  a  de- 
termination of  the  appeal.  We  think,  how- 
ever, that  the  evidence  would  warrant  a 
flnding  that  bis  agency  was  "general"  within 
the  meaning  of  that  word  as  used  in  the  law 
of  agency.  He,  with  the  cashier,  apjiears  to 
have  had  general,  though  possibly  not  exclu- 
sive, charge  of  the  defendant's  business  In 
tlie  Central  district  of  Iowa,  consisting!;  of  a 
dozen  or  more  counties;  that  his  title  was 
tliat  of  "agency  manager" ;  that  he  had  the 
power  to  appoint,  superintend,  and  remove 
local  agents;  that  he,  himself,  took  McKee's 
applicatitxi  for  the  Insurance  and  subscribed 
Ills  name  upon  the  printed  blank  over  the 


words,  "General  Agent";  that  he  allowed 
McKee  to  give  his  note  or  notes  for  the  first 
premium  which  he  afterwards  collected, 
and  when  the  second  year's  premium  became 
due  he  took  up  the  matter  of  collecting  that 
also.  Moreover,  the  defendant  was  a  New 
York  corporation  and,  so  far  as  the  record 
discloses,  the  agency  manager  and  the  cash- 
ier were  its  only  representatives  at  Pes 
Moines  through  whom  it  came  in  touch  with 
its  policy  holders  and  patrons. 

[10]  Life  insurance  agents  are  rarely,  If 
ever,  "general"  in  the  sense  that  they  exe- 
cute and  deliver  policies  as  is  often  done  in 
the  business  of  fire  Insurance;  but  they  oft- 
en have  and  exercise  general  control  or  pow- 
er with  respect  to  the  particular  branch  of 
the  business  committed  to  their  hands,  and 
to  that  extent  at  least  they  are  general 
agents.  The  fact  that  the  agent  represents 
a  foreign  company  and  is  the  only  visible  or 
only  ctmvenlent  medium  of  approach  to  such 
corporation  has  been  recognized  by  the 
courts  as  a  fact  to  be  considered  in  such  cases. 
See,  foii  example,  Ins.  C!o.  v.  Wilkinson,  13 
Wall.  222,  20  L.  Ed.  617,  where  the  subject 
is  discussed  with  characteristic  clearness 
and  vigor  by  Mr.  Justice  Miller.  See,  also, 
Vlele  v.  Ins.  Co.,  supra,  and  note  to  Johnson 
T.  Ins.  Co.,  107  Am.  St  Rep.  122. 

[11,12]  The  authority  of  agents,  so  far  as 
the  public  with  whom  they  deal  is  concerned. 
Is  controlled,  not  so  much  by  the  terms  of 
their  employment,  or  even  by  the  terms  of 
the  policies  which  they  procure  for  appli- 
cants, as  by  the  things  which  the  principal 
permits  them  to  do  and  by  the  nature  and  ex- 
tent of  the  business  for  which  they  are  em- 
ployed and  permitted  to  carry  on.  But,  as 
we  have  before  said,  so  far  as  the  ag»t 
Blum  is  concemed,  if  he  transcended  his 
powers  in  promising  an  extension  of  time  of 
payment  a  few  days  and  thereby  Induced  the 
insured  to  send  htm  the  check,  and  the  cash- 
ier, acting  for  the  company  and  knowing  that 
fact,  received  and  retained  the  money,  It 
would  be  a  ratification  of  the  unauthorised 
act,  and  the  forfeiture  would  thereby  be 
waived,  unless  that  effect  is  found  to  be  ob- 
viated either  by  prompt  notice  to  the  insured 
or  by  a  subsequent  valid  settlement  and  dis- 
charge of  his  claim  as  hereinbefore  indicat- 
ed. Hodsdon  V.  Ins.  Co.,  97  Mass.  144,  93 
Am.  Dec.  73. 

The  motion  of  the  defendant  for  a  directed 
verdict  should  have  been  denied. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  will  be  reversed,  and  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

PRESTON,  C.J.,andGAYNORand  STEV- 
ENS, JJ.,  concur. 
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PBUSH  T.  WATERLOO.  C.  F.  &  N.  RX.  CO.* 
(No.  32324.) 

(Soptieme  Coart  of  Iowa.     Not.  19,  1918.) 

Railboads  «=»S35(S)— Pboxiuate  Cattse  of 
iNJrRT  —  Neouoence  of  Atttouobilb 
Dbiveb. 

Wliere  i>laiiitiff,  driying  automobile,  ap- 
proachins  railway  crossing,  saw  interurban  car 
at  tbe  crossitifr,  and  when  it  passed,  without 
looking  for  further  dangers,  started  his  auto- 
mobile and  collided  with  a  flat  car  attached  to 
the  interurban  car,  which  be  failed  to  see, 
though  he  could  have,  bad  he  looked,  his  acts 
were  the  proximate  cause  of  the  death  of  bis 
wife,  who  was  riding  with  him,  and  he  could 
not  recover  therefor. 

Appeal  from  District  Court,  Black  Hawk 
County;   George  W.  Dunham,  Judge. 

Suit  by  an  administrator  to  recover  for  the 
negligent  killing  of  his  decedent.  At  the 
close  of  plaintiff's  evidence  there  was  a  di- 
rected verdict  for  the  defendant,  and  the 
plaintiff  appeals.    Affirmed. 

H.  E.  Tullar  and  W.  I.  Atkinson,  both  of 
Waterloo,  for  appellant.  Pickett,  Swisher  & 
Farwell,  of  Waterloo,  for  appellee.    ^ 

EVANS,  J.  Tbe  plaintiff  is  the  adminis- 
trator of  the  estate  of  bis  wife,  who  was  kill- 
ed as  the  result  of  a  collision  upon  a  highway 
croesing  between  plaintiff's  automobile  and 
one  of  tbe  trains  of  the  defendant.  It  is 
averred  that  tbe  killing  resulted  from  the 
negligence  of  the  defendant  in  the  operation 
of  its  train.  Tbe  specific  negligence  charged 
Is  tbat  tbe  servants  of  the  defendant  ap- 
proached such  highway  crossing  with  thdr 
train  without  sounding  appropriate  warn- 
ing signals  of  its  approach,  wherdiy  the 
plaintiff,  as  tbe  driver  of  tbe  automobile, 
failed  to  discover  such  approach  in  time  to 
prevent  tbe  accident. 

It  appears  from  tbe  testimony  for  tbe 
plaintiff  tbat  be  was  approaching  sucb  cross- 
ing going  west  along  the  highway ;  tbat  on  bis 
left  aide,  and  between  bim  and  tbe  approacb- 
Ing  train  for  a  considerable  distance,  was  a 
growth:  of  bushes  and  trees  and  a  com  field ; 
that  this  highway  was  crossed  by  the  rail- 
way of  the  defendant  at  right  angles ;  that 
tbe  approaching  train  came  from  the  south ; 
that  be  listened  for  a  signal  and  heard 
none,  and  looked  for  a  train  and  saw  none, 
until  be  was  within  a  comparatively  short 
distance  from  the  crossing.  His  wife  was 
one  of  the  occupants  of  tbe  automobile.  He 
testified,  also,  that  as  he  approached  the 
crossing  be  slowed  down  for  a  distance  of 
"two  or  tbi-ee  blocks"  to  8,  10,  or  12  miles 
an  hour;  tbat  when  be  came  within  50  or  60 
feet  of  tbe  crossing  he  saw  tbe  train  enter- 
ing tbe  highway  and  passing  In  front  of 
blm;  that  he  brought  bis  car  practically 
to  a  stop ;  tbat  after  the  train  had  gone  by, 
as  he  supposed,  "be  threw  on  the  power" 
again  and  drove  forward,  and  collided  with  i 


tbte  last  car  on  the  train.  Tbe  train  consist- 
ed of  an  Interurban  car,  operated  by  a  motor, 
and  two  gondola  cars  in  the  rear.  The  In- 
terurban car  proper  was  much  higher  than 
tbe  other  cars.  When  this  passed  by,  be 
did  not  observe  the  other  cars,  and  as  a  re- 
sult be  struck  tb^e  last  of  them.  The  colli- 
sion caused  injuries  to  his  wife  which  re- 
sulted in  her  death  some  days  later. 

It  appears,  therefore,  from  the  plalntUTs 
evidence,  tbat  be,  as  the  driver  of  tbe  auto, 
saw  the  train  in  time  to  protect  the  auto,  and 
to  permit  thB  train  to  pass  on.  He  not  only 
could  stop  bis  car  for  tbat  purpose,  but  be 
did  do  so.  The  question  of  whether  there 
was  a  warning  signal,  therefore,  loses  its 
materiality.  Tbe  purpose  of  a  warning  sig- 
nal would  be  to  enable  the  driver  of  tbe  au- 
to to  do  Chat  very  tblng.  If  it  were  true 
that  th«re  was  a  failure  to  give  tbe  signals, 
yet  such  failure  was  not  tbe  cause  of  the  ac- 
cident Carrlgan  t.  Railway,  171  Iowa,  723, 
151  N.  W.  1091;  Missouri  By.  v.  Bussey, 
66  Kan.  736,  71  Pac.  26l ;  Morris  v.  Railwa.T. 
101  Neb.  479, 168  N.  W.  799;  Texas,  etc..  By. 
V.  Marrujo  (Tex.  av.  App.)  172  S.  W.  588; 
GUck  V.  Cumberland  &  Elec.  By.  Co.,  124 
Md.  308,  92  Aa  778;  Bac(m  ▼.  B.  R.  Co., 
58  Md.  482 ;  PbU.  &  Balto.  B.  Co.  t.  Holden. 
93  Md.  417,  49  Atl.  625;  International  &  G. 
N.  By.  Co.  V.  Matthews  Bros.  (Tex.  Civ. 
App.)  158  S.  W.  l(>48;  Ackermau  v.  Fere 
Marquette  By.  Co.,  58  Ind.  App.  212,  IDS 
N.  B.  146;  Seaboard  Air  line  By.  Co.  v. 
Tomberlin,  70  Fla.  435,  70  South.  487;  Mc- 
Gee  V.  Wabash  By.,  214  Mo.  530,  114  S.  W. 
37;  Green  v.  Missouri  Pac.  ^.,  192  Mo. 
131,  90  S.  W.  805;  WiUlams  v.  At«Ai80n,  T. 
&  S.  F.  By.,  100  Kan.  336,  164  Pa&  260. 

It  win  avail  us  nothing  to  Inquire  whether 
the  driver  of  the  auto  was  negligent,  nor 
whether,  if  negligent,  such  negligence  could 
be  imputed  to  tbe  wife,  who  was  sitting  up- 
on the  back  seat.  The  act  of  the  driver  in 
starting  his  car  too  soon,  whether  done  neg- 
ligently or  excusably,  was  the  proximate  and 
controlling  cause  of  the  accident. 

We  are  compelled  to  say,  therefore,  that 
the  trial  court  ruled  properly,  and  its  Judg- 
ment is  affirmed. 

PRESTOfT,  C.  J.,  and  lADD  and  SAMN- 
GER,  JJ.,  concur. 


GAT  V.  HCKDKINQ  COAL  CO.    (No.  31960.) 

(Supreme  Court  of  Iowa.    Nov.  16,  1918.) 

1.  Master  and  Servant  $=s>356  —  Work- 
men's CoifPENSATION— REJKCTIOW  OF  ACT. 
Employer  rejecting  Workmen's  Compensa- 
tion Act  is  liable  as  at  common  law,  except  jhat 
certain  common-law  defenses  are  not  available, 
and  negligence  will  be  presumed  when  injury 
arises  out  of  and  in  the  course  of  employment. 


'or  other  caMB  lee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indezea 
*  Rehearing  denied  January  15,  1919. 
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2.  Masteb  and  Servant  «3>101,  102(1)— In- 
JTJRT  TO  EscPiOT*— Safe  Pi^ck  to  Woxk. 

E^mployer  haa  duty  of  fundahing  employ^ 
lafe  place  in  which  to  work. 

3.  Mastsb  and  Sebvant  €=118(4)  —  iSafts 
Place  —  Mine  Ventilation  —  "Render 
Harmless  and  TExpev." 

Operator  of  coal  mine  is  Uable  to  empIoyA 
for  impairmoit  of  health  caueed  by  the  air  in 
mice  becoming  charged  with  ^isonous  gases, 
having  failed  to  perform  duty  imposed  on  him 
by  Code  Supp.  1813,  S  2488,  to  maintain  ven- 
tilation throoghout  mine  so  as  to  "render  harm- 
less and  expel"  aU  noxious  gases. 

4.  Mastkb  and  Servant  <&=96(1)  —  Injubt 
to  bliploti— "occtjpational  disease." 

An  occupational  disease  contracted  by  em- 

Sloy£,  if  distinguishable  from  disease  caused 
y  actionable  wrong  or  injury,  is  the  usual  in- 
cident or  result  of  the  particular  employment, 
as  distinguished  from  a  disease  caused  by  em- 
ployer's failure  to  furnish  safe  place  in  which 
to  work. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Disease.] 

B.  ToKTS  «=»7— Nature  oi  Injobt— Impaib- 
UENT  OF  Health. 
A  wrongful  injury,  which  operates  to  de- 
stroy or  impair  the  health  of  another,  is  no  less 
actionable  than  a  wrong  from  whidt  Injured 
person  sustains  wounds,  bruises,  or  broken 
bones. 

6.  Master  and  Servant  «=»118(4)— Vbnti- 
LATioR  OF  Mine— iNjtTBTTO  Health. 

Mine  operator  is  liable  for  impairment  of 
employe's  health  upon  failure  to  properly  ven- 
tilate the  mine  and  expel  i>oiBonou8  gases,  as 
required  by  Oode  Supp.  1913,  i  2488,  though 
injury  suffered  by  employfi  was  an  occupa- 
tional disease,  within  Workmen's  Compensation 
Act. 

7.  Masteb  and  Servant  «=>264(11)— Injury 
to  Em?lot£  —  AcnoN  —  Fleadino  —  Va- 
riance. 

Mine  employ^,  in  action  for  impairment  of 
health,  having  alleged  that  air  in  mine  was  in- 
jurious, and  what  in  mining  is  known  as  "bad 
air,"  can  recover  upon  proof  that  he  was  injured 
by  the  presence  in  Ute  mine  of  noxious  gases  of 
any  kind. 

&  Tbiai.  ^=9423  —  BsQUEST  FOR  Instruc- 
tions—Waivxb. 

Plaintiff,  by  requesting  court  to  instruct 
that  burden  was  upon  him  to  show  by  a  pre- 
ponderance of  evidence  that  he  sustained  the 
injury  complained  of,  did  not  waive  the  right  to 
object  to  a  charge  requiring  him  to  prove  that 
his  injury  was  not  the  result  of  an  occupational 
disease. 

9.  Masvkb  ard  Skbtari  «s>40e— Rusonoir 
OF  Compensation  Act— Bubden  of  Pboof. 

In  mine  employe's  action  for  impairment  of 
health  against  operator,  who  has  rejected  terms 
of  Workmen's  Compensation  Act,  proof  of  em- 
ployment, and  of  injury  arising  out  of  and  in 
the  course  of  employment,  throws  burden  upon 
employer  to  rebut  the  statutory  presumption  of 
actionable  negligence,  under  section  1  of  the  act 
(Code  Supp.  1913,  |  2477-m). 

Appeal  from  District  Court,  Monroe  Coun- 
ty; D.  M.  Anderson,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury  alleged  to  have  been  sustained 
by  reason  of  the  defendant's  negligence. 
There  was  a  verdict  and  judgment  for  de- 
fendant,  and  plaintiff   appeals.     Beversed. 

John  T.  Clarkson  and  Fred  C.  Huebner, 
t)oth  of  Albla,  for  api)ellant.    J.  C.  Mabry, 


!  of  Albla,  and  Bnrrell  ft  Devitt,  at  Oakaloosa, 
for  appellee. 

WEAVER,.  J.  The  appellee  company  was 
engaged  in  the  business  of  operating  a  coal 
mine  In  which  the  plaintiff  was  employed  as 
a  miner.  It  is  the  plaintiff's  claim  that  while 
80  employed  in  the  company's  mine  the  air 
in  the  place  where  he  worked  became  foul 
and  laden  with  "damps"  and  other  Impuri- 
ties, from  the  breathing  of  which  he  was 
stricken  down,  bis  health  seriously  imiwired, 
and  he  was  rendered  unable  to  perform  labor 
for  a  period  of  about  eight  months,  when  he 
became  partially  restored,  and  that  be  is  still 
weak  and  unable  to  do  the  full  work  of  a 
man  In  normal  condition.  Because  of  these 
alleged  injuries  he  asks  a  recovery  of  dam- 
ages. It  la  also  alleged  that  the  defendant 
has  refused  to  accept  the  terms  of  the  Work- 
men's Compensation  Act  (Code  Supp.  1913,  |( 
2477-m  et  sen.). 

In  answer  the  company  admits  Its  corpo- 
rate capacity,  and  its  employment  of  plain- 
tiff to  work  in  a  coal  mine  whldi  it  was  then 
operating,  but  denies  all  other  aUegations 
of  tlie  petititm. 

The  Issnes  were  tried  to  a  Jury,  and  ver- 
dict returned  for  the  d^endant  From  the 
Judgment  on  such  verdict  this  appeal  has 
been  taken.  The  exceptions  by  appellant  re- 
late very  largely  to  the  court's  charge  to  the 
jury  and  to  the  refusal  of  the  plaintiff's  re- 
quest for  other  instructions. 

The  view  which  we  take  of  the  record  ren- 
ders it  unnecessary  for  us  to  go  very  largely 
into  the  details  of  the  testimony.  It  appears 
that  plaintiff's  work  in  the  mine  at  the  time 
of  his  alleged  injury  was  in  what  is  called 
"Boom  No.  10,"  which  was  "turned  off"  the 
"SOth  South  Entry."  Witnesses  describe  the 
plan  followed  to  obtain  a  circulation  of  air 
through  the  rooms  and  entries  where  men 
were  expected  to  work,  and  it  is  the  claim  of 
plaintiff  that  the  plan  as  used  and  operated 
was  defective,  or  was  improperly  designed, 
so  that  the  Impure  air  collecting  in  the  plain- 
tiff's room  was  not  effectively  removed,  and 
that  the  injury  to  his  health  resulted  there- 
from. There  was-  evidence  from  which  the 
jury  could  have  found  that  he  was  overcome 
while  at  work  and  became  sick  and  disabled 
to  perform  labor,  and  that  this  was  the  effect 
of  the  bad  or  impure  air  which  is  Uable  to 
accumulate  In  mines  if  It  is  not  excluded  or 
expelled  by  the  use  of  means  properly  de- 
signed therefor. 

It  may  also  be  said  at  this  point,  in  order 
to  1)etter  comprehend  the  bearing  of  certain 
rulings  of  the  trial  court  and  certain  instruc- 
tions given  the  Jury,  that  It  is  the  contention 
of  the  appellee  (1)  that,  at  beet,  plaintiff's 
testimony  tends  to  show  that  he  suffered 
from  mere  sickness  or  disease,  and  not  a 
personal  injury,  within  the  meaning  of  the 
law ;  in  other  words,  it  is  appellee's  position 
that  the  law  which  permits  recovery  for  per- 
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sonal  Injuries  relates  solely  to  wounds  or 
bruises  or  hurts  as  distlnguislied  from  suf- 
fering, weakness,  debility,  and  loss  of  time 
arising  from  what  is  ordinarily  termed  sick- 
ness or  disease;  and  (2)  that  plaintiff  was 
suffering  from  mere  "occupational  disease," 
and  not  from  any  injury  caused  by  failure  of 
defendant  to  properly  ventilate  the  mina 

With  the  view  thus  afforded  of  the  atti- 
tude of  the  contending  parties  with  respect 
to  the  merits  of  plaintiff's  claim,  we  turn 
our  attention  to  the  legal  propositions  ad- 
vanced by  counsel. 

[1]  I.  Notwithstanding  plaintiffs  allega- 
tion that  the  company  had  rejected  the  terms 
of  the  compensation  act,  and  the  express  con- 
cession by  the  parties  in  the  course  of  the 
trial  that  the  appellee  had  given  notice  in 
due  form  of  law  of  its  rejection  of  the  terms 
of  said  act,  and  had  filed  the  same  with  the 
Industrial  Commissioner,  yet  in  defendant's 
argument  to  this  court  its  counsel  lay  down 
as  their  first  proposition  that  "It  is  conclu- 
sively presumed  'that  defendant  had  elected 
to  come  under  the  compensation  law,"  and 
"plaintiff  did  not  overcome  this  presumption 
of  the  statute  that  defendant  was  operating 
under  the  statute  at  the  very  time  In  ques- 
tion." It  Is  further  to  be  noted  that  practi- 
cally the  entire  brief  of  appellee  Is  devoted 
to  the  construction  and  effect  of  the  work- 
men's compensation  act,  and  to  the  question 
whether  a  recovery  can  be  had  under  said 
act  when  the  alleged  injury  is  shown  to  bd 
what  counsel  call  an  "occupational  disease." 
But  such  discussion  has  very  little  pertinence 
to  the  record  which  this  appeal  brings  up  for 
our  attention.  Not  only  was  ifie  reflection 
admitted  on  the  trial,  but,  even  if  this  be 
thought  in  some  way  avoidable,  the  trial 
court  expressly  charged  the  jury  that  de- 
fendant bad  made  his  election  and  had  re- 
jected the  act.  That  Instmction  was  the  law 
of  the  case  for  the  jury,  and  it  must  be  giv- 
en effect  as  the  law  of  the  case  for  the  pur» 
poses  of  this  appeal.  Defendant  has  not  ap- 
pealed, and  its  case  here  must  be  treated 
from  the  standpoint  of  the  rights  and  lia- 
bnities  of  an  employer  who  has  refused  to 
come  in  under  the  act.  This  t)eing  true,  we 
think  It  entirely  immaterial  whether,  under 
the  provisions  of  that  act,  a  so-called  occu- 
pational disease  contracted  by  a  workman  in 
the  service  of  his  employer  would  afford 
ground  -for  the  recovery  of  compensation. 
Having  rejected  the  act,  defendant  Is  liable 
In  the  same  manner  and  to  the  same  extaat 
as  It  would  have  been  liad  the  compensation 
art  never  been  enacted,  except  that,  when 
sued  by  an  employ^  for  a  personal  injury 
arising  out  of  and  In  the  course  of  his  em- 
ployment, It  win  l)e  presumed  that  the  injury 
was  caused  by  the  employer's  negligence  and 
certain  common-law  defenses  will  not  be 
available  to  him.  We  may  pass,  then,  as  be- 
ing outside  the  scope  of  the  present  case,  the 
question  whether  an  employer  may  be  held 
liable  to  a  workman  on  account  of  an  occu- 


pational disease  contracted  in  the  service  of 
the  former  where  both  have  accepted  the 
terms  of  the  compensation  act 

[2]  licaving  out  of  the  question  the  prori- 
sion  of  the  compensation  act,  what  duty  did 
defendant  owe  the  plaintiff?  Without  at- 
tempting any  oomprehensive  statement  of  the 
law  of  master  and  servant,  it  owed  him  at 
least  the  familiar  duty  to  furnish  him  a  rea- 
sonably safe  place  to  work,  an  obligation 
which  the  statute  had  eq>anded  bya  manda- 
tory requirement  as  to  the  manner  in  which 
that  safety  should  be  secured.  The  provision 
to  which  we  refer  is  found  In  the  Ck>de  Sup- 
plement, and  reads  as  follows: 

"The  owner,  operator,  lessee  or  person  in 
charge  of  any  mine,  whether  operated  by  shaft, 
slope  or  drift,  shall  provide  and  maintain  an 
amount  of  ventilati<Hi  of  not  less  than  one  hun- 
dred cubic  feet  of  air  per  minute  for  each  person 
employed  in  the  mine,  nor  less  than  five  hundred 
cubic  feet  of  air  per  minute  for  eadt  mule,  horae 
or  other  animal  used  therein,  which  shall  be  so 
circulated  throughout  the  mine  so  as  to  dilute, 
render  harmless  and  expel  all  noxious  and  poi- 
sonous gasoB  in  all  working  parts  of  the  same." 
Section  2488,  iSupplement  to  the  Code  1913. 

[3]  Construing  this  statute,  we  taav«  said 
that— 

"Before  the  proprietor  has  discharged  his  du- 
ty, regardless  of  the  contrivances  employed,  or 
the  amount  of  ventilation,  the  gases  must  be 
rendered  harmless  by  being  diluted  or  expelled. 
•  •  •  Every  person,  while  violating  an  ex- 
press statute,  is  a  wrongdoer,  and  is  ex  neces- 
sitate negligent  in  the  eyes  of  i^e  law ;  and  an 
innocent  person  within  its  protection,  injured 
thereby,  is  entitled  to  civil  remedy  by  way  of 
damages."  Mosgrove  v.  Zimbleman,  110  Iowa, 
172,  81  N.  W.  228. 

If  the  air  in  this  mine  Iiad  become  charged 
with  poisonous  gases  to  an  extent  to  mate- 
rially Injure  the  plaintiff  while  employed 
therein,  it  follows  of  necessity  that  defend- 
ant had  failed  In  Its  duty  to  so  v^itilate  the 
room  or  place  of  work  as  to  "render  harm- 
less and  expel"  the  deleterious  agent  causing 
such  injury,  and  in  such  case  It  follows  with 
equal  certainty  that  plaintiff  would  be  en- 
titled to  recover  his  damages.  If  any. 

Such,  Indeed,  was  the  charge  of  the  court 
to  the  jury ;  but  the  InstmctlonB  were  quali- 
fied by  a  proposition  repeated  in  various 
forms,  wMch  to  a  material  extent  deprived 
the  plaintiff  of  the  benefit  of  the  statement 
of  law  embodied  therein.  In  the  sixth  and 
seventh  paragraphs  of  the  charge  tire  jurors 
were  told  that  it  was  for  them,  under  the 
evidence,  to  find  whether  plaintiff's  Illness 
"was  the  result  of,  and  caused  by,  carbon 
monoxide  poisoning  as  charged  by  him,"  and. 
If  this  was  found  to  be  true,  they  were  theu 
to  consider  and  determine  whether  the  re- 
sulting ailment  "was  an  occupational  dis- 
ease, or  whether  it  was  a  disease  caused  by 
the  negligence  of  the  defendant  In  falling  to 
comply  with  the  state  law  as  to  the  amount 
of  air  furnished  to  the  plaintiiTs  working 
place  at  the  time  of  his  Injuir."  In  para- 
graph S  the  court  said: 
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"An  occnpational  disease  is  one  that  may  be 
eipected  to  arise  in  the  course  of  an  employ- 
ment and  is  an  incident  of  such  employment. 
An  occupational  disease  is  not  covered  by,  nor 
embraced  within,  the  provisions  of  the  work- 
men's compenaalion  act,  and  the  employer  is 
therefore  not  liable  in  damages  to  one  who  con- 
tracta  and  suffers  from  such  disease." 

Paragrairii  9  places  the  burden  iip<A  the 
tdaintlff  to  prove  not  only  that  be  recdved 
the  alleged  injury  in  tbe  defendant's  mine, 
but  also  that  his  disability  or  affliction  "was 
not  the  resnlt  of  an  occupatlcmal  disease," 
and,  if  he  has  failed  to  establish  either  fact, 
he  cannot  recover.  We  also  Quote  para- 
graphs 10  and  13  In  full. 

Xo.  10.  "If  you  find  that  plaintiff  was  injured 
as  claimed  by  him,  and  that  such  injury  re- 
sulted in  the  disabilitieg  alleged,  and  if  you 
fnrthcr  find  that  Kudi  disabilities  are  not  the 
result  of  an  occupational  disease  as  herein  ex- 
plained, then  you  are  instructed  that  the  law 
presumes  that  such  injury  and  resulting  disabili- 
ties are  the  result  of  the  negligence  of  the  de- 
fendant company,  and,  in  order  to  relieve  it- 
self from  liability  therefor,  it  must  prove  by  the 
preponderance  or  greater  weight  of  the  evidence 
in  the  case  its  freedom  from  negligence  resulting 
in  such  injury  and  consequent  disabilities." 

No.  13.  "If  you  have  found  that  plaintiff  was 
injured  substantially  as  claimed  by  him,  and 
that  such  inju)^  resulted  in  the  affliction  of 
neuresthenia,  and  if  you  further  find  that  said 
afliiction  was  not  an  oceirpational  disease  as 
hereinbefore  explained,  and  if  you  further  find 
that  the  defendant  has  failed  to  rebut  the  pre- 
i^nmption  of  negligence  upon  its  part  which  was 
the  proTimate  cause  of  plaintiff's  alleged  injury, 
by  the  preponderance  or  greater  weight  of  the 
evidence  in  the  case,  then  you  are  advised  that 
Dlaintiff  will  be  entitled  to  a  verdict  at  your 
hands,  and,  if  you  so  find,  yon  will  proceed  to 
fix  and  determine  the  amount  of  plaintiff's  re- 
rorerv  as  explained  in  the  following  instruc- 
tlonsJ" 

These  instructions  as  will  be  seen  make 
the  matter  of  an  occupational  disease  very 
prominent.  Briefly  stated,  they  tell  tbe  Jury 
that  no  compensation  Is  provided  In  the  com- 
pensation act  for  a  workman  contracting  an 
occnpational  disease  and  therefore  the  em- 
ployer Is  not  to  be  held  liable  for  any  Injtur 
of  that  nature;  and  that,  although  It  be 
found  that  plaintiff  "was  injured  as  claimed 
by  him,  and  that  such  injuries  resulted  in 
the  disabilities  alleged,"  he  can  recover  dam- 
age* only  upon  further  proof  that  such  dis- 
abilities are  not  the  result  of  an  occupational 
disease. 

[4,  n  We  cannot  avoid  the  condnslon  that 
tbe  charge  so  far  as  quoted  is  erroneous 
both  In  substance  and  effect.  An  "occupa- 
tional disease"  suffered  by  a  servant  or  em- 
ploy^.  If  it  means  anything  as  distinguished 
from  a  disease  caused  or  superinduced  by  an 
actionable  wrong  or  Injury,  Is  neither  more 
nor  less  than  a  disease  which  Is  tbe  usual 
incident  or  result  of  the  particular  employ- 
ment In  which  the  workman  Is  engaged,  as 
distinguished  from  one  which  Is  caused  or 
brought  about  by  tbe  employer's  failure  in 
his  duty  to  furnish  blm  a  safe  place  to  work. 
If  tbe  employer  falls  to  provide  a  reason- 
ably safe  place  to  work,  or  falls  to  observe 


the  specific  requirements  of  the  statute  with 
reject  thereto,  and  as  a  result  of  such  neg- 
lect tbe  employe  is  injured,  tbe  liability  of 
sudi  employer  cannot  \)e  avoided  by  calling 
such  injury  an  "occupational  disease,"  or  by 
showing  that  disease  of  that  nature  is  often 
tbe  accompaniment  or  result  of  such  em- 
ployment, even  .when  all  due  care  has  been 
exercised  by  the  employer.  Tbe  material 
questions  under  tbe  Issues  and  admitted 
facts  In  this  case  are.  Was  tbe  defendant 
negligent  with  respect  to  the  ventilation  of 
the  mine  where  plaintiff  was  employed?  If 
defendant  was  thus  negligent,  did  the  plain- 
tiff thereby  sustain  tbe  injury  of  which  he 
complains?  If  these  two  facts  be  established, 
defendant's  liability  to  re^ood  In  damages 
is  not  open  to  question.  There  is  no  principle 
or  rule  of  law  by  which,  in,  order  to  make  a 
prima  facie  case,  plaintiff  was  bound  to  plead 
or  prove  that  be  was  not  suffering  from  au 
occupational  or  other  variety  of  disease,  ex- 
cept as  such  negation  may  be  implied  from 
proof  that  bis  injury  was  the  proximate 
result  of  tbe  defendant's  failure  to  perform 
its  statutory  duty  to  expel  tbe  gas  from  the 
mine  or  otherwise  render  It  harmless,  It 
may  also  be  added,  In  view  of  tbe  argument 
of  counsel,  that  if  defendant  did  fail  In  its 
duty  in  this  respect,  and  plaintiff  was  there- 
by physically  overcome  or  disabled  to  a  de- 
gree causing  him  to  suffer  injury  or  loss,  de- 
fendant's liability  is  neither  avoided  nor  les- 
sened by  reason  of  tbe  fact  that  plaintiff  sus- 
tained no  wound  or  bruise  or  other  hurt  of 
a  traumatic  character  or  origin.  A  wrong- 
ful injury  which  operates  to  destroy  or  un- 
dermine or  impair  the  health  of  another  is 
no  less  actionable  than  is  a  wrong  from  which 
tbe  injured  person  sustains  wounds  or  bruis- 
es or  broken  bones. 

[•]  II.  There  was  likewise  error  in  the 
charge  to  tbe  Jury  wbere^  after  defining  "oc- 
cupational disease,"  the  court  instructed  that 
"an  occupational  disease  is  not  covered  by  or 
embraced  in  tbe  provisions  of  the  workmen's 
compensation  act,  and  the  employer  Is  there- 
fore not  liable  In  damages  to  one  who  con- 
tmcts  and  suffers  from  such  disease."  This 
point  has  been  8ub$tantlally  covered  In  tbe 
preceding  paragraph;  but  we  repeat  that 
plaintilTs  right  of  action,  if  any  be  has,  is  not 
founded  upon,  or  in  any  manner  controlled  by, 
the  workmen's  compensation  act.  The  defend- 
ant had  refused  to  accept  the  terms  of  that 
act,  and  tbe  parties  to  this  suit,  therefor^ 
stand  in  the  same  position  which  they  would 
have  occupied  bad  that  statute  never  been  en- 
acted, except  that  defendant  by  its  reJectioD 
of  the  act  has  deprived  Itself  of  tbe  benefit 
of  certain  common-law  defenses.  It  follows,, 
therefore,  that  the  question  whether,  in  an 
assessment  of  damages  tinder  the  workmen's 
compensation  statute,  any  recovery  can  b« 
had  against  an  employer  on  account  of  an 
occupati<MiaI  disease  contracted  by  a  work- 
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man  la  not  In  this  caae,  and  tbe  Instractlon 
upon  that  proposition  was  quite  certain  to 
confuse  and  mislead  the  Jury.  The  daim  of 
the  idaintlff  is  that  defendant  was  by  another 
statute  bound  to  expel  and  render  harmless 
all  noxious  and  poisonous  gases  tn  the  room 
or  place  where  he  was  required  to  work; 
that  defendant  failed  in  thia  duty,  and  that 
plaintiff  was  thereby  materially  injured.  An 
injury  thus  sustained  was  actionable  before 
the  compensation  act  became  a  law:  It  Is  no 
less  actionable  now;  and  the  defendant, 
having  rejected  said  act,  cannot  have  the 
advantage  or  benefit  of  any  of  Us  provisions 
to  Umlt  or  restrict  its  liability  to  respond  in 
damages. 

For  the  purposes  of  this  case  it  Is  not  nec- 
essary even  to  decide  or  consider  what  might 
be  the  duty  or  liability  of  the  defendant  on 
purely  common-law  principles.  The  statute 
has  placed  upon  mine  operators  a  positive 
duty  to  so  ventilate  all  worlclng  parts  of 
their  mines  as  "to  render  harmless  and  expel 
all  noxious  and  poisonous  gases."  As  pointed 
out  by  us  in  Mosgrove  v.  Zlmbleman,  supra, 
this  statute  does  not  attempt  to  prescribe  or 
dictate  the  plan  of  ventilation,  but  it  does  re- 
quire a  distinctly  spedfled  result.  Failure 
to  produce  that  result,  and  permitting  or 
requiring  employes  to  work  In  a  mine  where 
they  are  exposed  to  danger  or  Injury  from  the 
presence  of  such  gases,  Is  negligence,  and  for 
any  injury  thus  resttlting  to  an  employ^  with- 
out fault  on  his  own  part  the  employer  Is  li- 
able. It  Is  not  within  the  province  of  the 
court  to  distinguish  between  injuries  proad- 
mately  resulting  from  such  negligence  and 
say  that  for  some  of  them  no  liability  is  in- 
curred. 

[7]  III.  In  paragraph  6  of  the  charge  the 
court  Informed  the  Jury  that  plaintiff  claimed 
to  have  been  Injured  by  reason  of  "breathing 
carbon  monoxide  gas,  commonly  termed  white 
damp."  To  this  the  plaintiff  excepts  as  un- 
duly narrowing  the  scope  of  his  claim.  The 
petition  charges  simply  Impurity  of  the  air 
In  the  mine,  sndi  as  is  commonly  termed  in 
miming  "bad  air."  Some  of  the  w^ltnesses 
spealc  of  the  poisonous  gases  as  "carbon 
monoxide"  and  "carbon  dioxide,"  and  others 
dlstlngiUsh  between  what  they  call  "black 
damp,"  a  heavy  gas,  which  settled  on  or  near 
tbe  mine  floor  and  "white  damp,"  a  lighter 
gas,  which  rises  to  or  near  the  mine  roof. 
The  information  to  be  foimd  in  this  record 
is  hardly  sufficient  to  enaUe  a  court  of  non- 
«xperts  to  fully  comprehend  the  nature  and 
(tearing  of  all  these  distinctions.  It  Is  quite 
dear,  however,  that  the  court's  statement  of 
the  plaintiff's  claim  is  less  comprehensive 
than  the  allegations  of  tbe  petition,  and  we 
are  unable  to  say,  from  an  examination  of 
the  abstract,  that  the  evidence  on  plaintiff's 
part  was  such  as  to  Indicate  "white  damp" 
alone  as  the  cause  of  bis  alleged  injury.  His 
charge  in  tbe  petition  is  broad  enough  to  en- 


title him  to  recover  if  be  proves  that  he  was 
Injured  by  the  presoice  In  the  mine  of  nox- 
ious gases  of  any  kind  and  tbe  Jury  should 
have  t>een  so  instructed.  Were  this  the  only 
reason  for  a  reversal  we  might  hesitate  to  set 
aside  the  verdict  on  such  ground  alone,  but, 
a  new  trial  being  inevitable  on  other  grounds, 
we  mention  this  instruction,  that  the  objec- 
tion thereto  may  be  aTotded  on  another  bear- 
ing. 

IV.  It  is  said  for  the  appellee  that  tbe  ex- 
ceptions argued  for  the  ajypellant  relating 
to  tbe  charge  of  the  court  were  not  taken 
in  time,  and  this  court  should  therefore  treat 
them  as  waived.  We  think,  however,  that 
tbe  exceptions  taken  of  record  to  the  charge 
as  made  and  to  tbe  refusal  of  plaintiff's  re- 
quests for  instructions  covering  the  several 
propoeitians  we  have  ansidered  In  tills 
opinion  are  sufficiently  specific  and  compre- 
hensive, and  that  the  right  to  have  the  ques- 
tions so  raised  considered  and  passed  upon 
by  us  was  not  waived. 

[I]  It  Is  further  said  for  4ippellee  that  the 
plaintiff  asked  the  court  to  instruct  the  Jury 
to  the  effect  that  tbe  burden  was  upon  Mm 
to  show,  by  a  preponderance  of  the  evidence, 
that  he  sustained  the  injury  C(»nplalned  of, 
and  that  by  such  request  he  waived  his  right 
to  object  to  a  similar  diarge  by  the  court. 
This  may  be  admitted,  but  it  is  very  far  from 
being  a  waiver  of  objection  to  a  diarge  that 
the  burden  so  assumed  by  the  plaintiff  in- 
cluded a  requirement  for  proof  on  bis  part 
that  his  Injury  was  not  the  result  of  an  oc- 
cupational disease. 

[1]  The  statute  does  not  relieve  the  plain- 
tiff from  the  necessity  of  proving  his  injury, 
and  that  such  injury  arose  out  of  and  In  the 
course  of  his  employment;  but  these  facts 
being  shown,  and  it  appearing  that  the  em- 
ployer has  refused  to  accept  the  provisions 
of  the  workmen's  compensation  act,  when 
the  negligence  of  such  employer  Is  presumed, 
as  is  also  the  fact  that  such  negligence  was 
the  proximate  cause  of  the  injury.  Code 
iSupp.  I  2477-m.  In  other  woids,  the  plaintiff 
in  cases  of  this  kind  comes  Into  court  with 
the  usual  burden  of  establishing  the  negli- 
gence alleged  as  well  as  his  resulting  injury ; 
but  under  the  statute  referred  to  he  dis- 
charges this  burden,  and  makes  a  prima  facie 
case  by  proof  of  bis  employment,  and  by  the 
fact  that  he  was  injored,  and  that  the  injury 
sustained  arose  out  of,  and  in  the  course  of, 
his  employment ;  the  burden  being  then  cast 
upon  the  employer  to  rebut  the  statutory 
presumption  of  actionable  negligence.  In 
other  words,  sudi  proof  is  in  itself  sufliclent 
to  raise  a  presumj»tion  which  serves  as  evi- 
dence of  tbe  employer's  negligence,  and  that 
such  negligence  was  the  proximate  cause- 
of  his  injury.  Mitchell  v.  PhtlUps  Hlniog 
Co.,  165  N.  W.  108.  We  find  nothing  in  the 
record  to  Indicate  that  tbe  aK[>ellant  waived 
the  benefit  of  such  presumption. 

Other  ezceptlpns  to  the  oourt's  charge  and 
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to  Its  mllngs  on  matters  of  evidence  have 
bem  argned,  but.  In  so  far  as  such  questions 
are  likely  to  arise  on  another  trial,  they  seem 
to  be  sufficiently  controlled  and  governed 
by  the  holdings  already  announced  In  this 
opinion  and  we  shall  not  extend  It  for  their 
further  consideration. 

For  the  reasons  stated  a  new  trial  must 
be  ordered,  and  the  Judgment  below  Is  there- 
fore reversed,  and  the  cause  remanded  to  the 
district  court. 

Reversed  and  remanded. 

PRESTON,  C.  J.,  and  OATNOIl  and  BTB- 
VENS,  JJ.,  c(»car. 


BARNES  V.  BABNBTT.    (No.  S2185.) 
(Supreme  Ck>urt  of  Iowa.    Nov.  16,  1918.) 

1.  HUNIOIPAI,   COBPOBATIONS   «=»706(7)— AV- 
TOUOBTLB    COLUBION— OONTBTBtrrOBT    NlO- 

uoBKCE— Question  fob  Jubt. 
In  action  for  damases  to  automobile  in  col- 
livon  with   another,  question  of  contiibatory 
negligence  held  for  jury. 

2.  MUNICIPAI.   COBPOBATIONB    *=»706(Q— AU- 
TOMOBILE Collision.— NKQUQENCK—QuBe- 

'  HON  JOB  JCBT. 

In  action  for  damages  to  automobile  in  col- 
liaon  with  another,  question  of  defendant's  neg- 
ligence held  for  jury,  on  evidence  justifying  find- 
ing of  approach  to  crossing  at  high  speed,  or  at 
moderate  speed,  etc. 

3.  MUNICIPAI.    COBPOBATIONB    9=>706(2)— USE 

OF  Stbekis— CBoesiNO— RioHi  OF  Way. 
Right  of  precedence  at  street  crossing, 
whether  by  law  or  by  custom,  has  no  proper 
application,  except  where  travelers  or  vehicles 
awroadi  crossing  so  nearly  at  same  time  and 
at  gnch  speed  that,  if  both  proceed,  a  collision 
is  reasonably  to  be  apprehended. 

4.  MUNICIPAI.  OOBPOBATION^   «=>T05(2)— Ube 

or  Stbbeis— GsoBsiNa — ^Riqht  of  Wat. 
If  a  traveler  in  a  vehicle  not  having  the 
tight  of  way  comes  to  a  street  crossing  and 
finds  no  one  awroaching  it  on  the  other  street 
within  sttch  distance  as  reasonably  to  indicate 
danger  of  collision,  he  is  under  no  obligatioa  to 
stop  and  wait,  but  may  proceed. 
C.  Municipal  Cobpobations  *s»706(2)— Use 

or  Stbbbtb— cacosnito— Duty  or  Autouo- 

Bnjt  Dbivkb. 
Before  automobile  driver  approaching  street 
crossing  was  under  duty  to  refrain  from  cross- 
ing in  front  of  another  car  on  intersecting 
itreet,  which  Bad  right'  of  way,  it  did  not  need 
to  be  apparent  to  him  that  it  was  impossible  to 
make  crossing  in  safety, 
a.  Municipal  Cobpobationb  «=9706(8)— Au- 

iomobilk  Collision — Instbuction. 
Instruction  held  objectionable  as  oi>en  to 
interpretation  as  stating  that  before  plaintiff, 
antomobile  driver,  was  under  duty  to  refrain 
from  crossing  at  street  intersection  in  front  of 
defendant's  car,  which  had  right  of  way,  it  must 
have  been  apparent  it  was  impossible  to  do  so 
in  safety. 

Appeal  from  Municipal  Court  of  Des 
Moines;    O.  S.  Franklin,  Jndge. 

Action  at  law  to  recover  damages  on  ac- 
count of  an  alleged  collision  of  automobiles 
hi  the  dty  of  Des  Moines.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 


Thomas  A.  Cheshire,  of  Des  Moines,  for' 
appellant.  Carr,  Carr  &  Evans,  of  Des 
Moines,  for  appellee. 

WEAVER,  J.  In  his  petition  plaintiff  al- 
leges that  he  was  driving  an  automobile  west 
on  Ingersoll  avenue  In  the  dty  of  Des  Moines, 
intending  to  turn  south  on  Thirty-Sixth 
street;  that  as  he  was -making  the  turn  he 
discovered  the  defendant  coming  to  the  east 
on  the  south  side  of  the  avenue,  driving  an 
automobile  at  such  high  rate  of  speed  that 
plaintiff,  to  avoid  a  collision,  turned  his  car 
to  the  east,  giving  defendant  room  to  pass 
him,  but,  notwithstanding  this  precaatlon, 
defendant  carelessly,  negligently,  and  reck- 
lessly drove  her  car  Into  and  against  the  car 
of  the  plaintiff,  breaking  and  injuring  it  to 
the  extent  of  $500,  for  whldi  he  asks  Judg- 
ment. 

The  defendant  admits  that  at  the  time  men- 
tioned she  was  driving  her  car  east  on  Inger- 
soll avenue,  and  alleges  that  as  she  was 
approaching  the  Thirty-Sixth  street  crossing 
she  saw  plaintiff's  car  moving  west  on  the 
north  side  of  the  avenue;  that  as  plaintiff 
neared  Thirty-Sixth  street  he  turned  his  car 
slightly  Into  the  Intersection  on  the  east  side 
thereof  and  practically  stopped ;  that  defend- 
ant's driver,  notidng-  this  situation,  and 
knowing  that  he  had  the  right  of  way  over 
the  crossing  as  against  the  plaintiff,  who  had 
practically  8topi>ed,  continued  bis  course 
along  the  south  side  of  the  avenue,  and  Just 
as  he  entered  upon  the  Intersection  plaintiff 
suddenly  put  his  car  In  motion,  driving  It  Im- 
mediately In  front  of  defendant's  car,  caus- 
taig  the  collision  of  which  be  complains.  De- 
fendant further  alleged  that  In  driving  east 
on  the  south  side  of  Ingersoll  avenue  she  had 
the  right  of  way,  in  preference  to  the  plaln- 
tiflT  moving  west  on  tbe  north  side  of  the 
avenue  and  turning  to  the  left  on  Thirty- 
Sixth  street,  and  that  the  collision  was  caus- 
ed by  plalntlfrs  own  n^Jlgence  in  making  a 
short  turn  to  the  south  on  the  east  side  of 
the  Intersection,  Instead  of  making  a  wide 
turn  to  the  west  side  of  such  Intersection,  as 
the  law  requires.  Defendant  also  denies  that 
she  or  her  driver  was  in  any  manner  negli- 
gent, or  that  her  car  was  being  driven  at  a 
negligent  or  reckless  rate  of  speed. 

Defendant,  by  way  of  counterclaim,  re- 
states the  allegations  of  her  answer,  alleges 
that  the  collision  was  caused  by  plaintiff's 
negligence,  and  that  thereby  ber  car  was 
damaged,  and  that  she  herself  sustained  seri- 
ous and  painful  injuries,  for  all  which  she 
asks  Judgment  In  the  sum  of  $1,000.  The  is- 
sues were  tried  to  a  Jury,  which  returned  a 
verdict  for  the  plaintiff  for  damages  to  the 
amount  of  $93,  and  defendant  appeals. 

The  exceptions  taken  and  argued  by  appel- 
lant relate  principally  to  the  Instructions  giv- 
en and  to  the  denial  of  defendant's  requests 
for  instructions.  To  aii  understanding  of 
the  bearing  and  effect  of  the  rulings  of  the 
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court  in  these  respects,  some  reference  to  the 
testimony'  Is  necessary.  It  will  also  aid  in 
understanding  the  sltuatfon  to  note  that  what 
the  witnesses  call  the  "north  side"  of  Inger- 
soll  and  "south  side"  of  Ingersoll  are  separate 
and  independent  tracks,  each  20  feet  wide, 
between  which  -Is  an  unp&ved  and  unimprov- 
ed strip  20  feet  wldo,  occupied  and  used  ex- 
clusively for  street  railway  purposes,  except 
at  the  street  crossings,  which  are  paved  and 
open  to  public  use. 

As  a  witness  the  plaintiff,  speaking  of  his 
approach  to  Thirty-Sixth  street,  saya: 

.  "Before  I  started  to  turn  south  on  Thirty- 
Sixth  street,  I  saw  a  car  coming  up.  It  must 
have  been'  a.  block,  pretty  .near,  coming  east, 
travding  fast.  I  thought  I  could  get  ahead  of 
it.  Thirty-Sixth  street  is  not  very  wide.  I  had 
stopped  pretty  atax  on  the  other  comer,  on  the 
opposite  side  of  the  street,  and  swun^  around  to 
go  south.  I  seen  I  could  not  make  it ;  he  was 
80  close  onto  me  he  would  hit  me  anyway.  I 
was  trying  to  get  tnirned  east,  so  I  would  be 
going  the  same  way  he  was,  and  give  him  room 
between  me  and  the  curb,  to  go  by;  but  I 
couldn't  get  turned.  I  got  part  way  angled 
around,  headed  the  same  way  he  was.  My  ma- 
chine was  not  running  fast  enough  to  get  away 
from  him.  He  hit  me  cornerwise  about  the 
front  of  my  wheel,  and  hit  the  wheel  and  the 
curb  about  the  same  time.  He  hit  about  a  foot 
of  the  Tunning  board  of  my  left  side  and  front 
wheel  on  the  other.  :Going  from  Ingersoll  ave- 
nue onto  Thirty-Sixth  street,  I  made  just  a 
natural  turn.  I  was  going  south,  on  Thirty- 
Sixth  street.  I  went  about  the  middle  of  the 
pavings  It  is  narrow  there.  In  making  the 
turn  I  went  up  about  the  center  of  Thirty-Sixth 
street.  In  going  south  on  Thirty.4Slxth  street 
firom  Ingersoll  I  had  to  oroes  the  car  tracks  at 
that  intersection.  When  I  first  noticed  the 
car  of  defendant  approaching,  just  as  I  started 
to  turn  south,  I  saw  he  was  up  the  street  300 
feet  away,  I  would  say.  After  I  drove  over  to 
the  other  place,  there  was  a  street  car  right  be- 
hind me,  and  I  drove  across.  I  thought  I  would 
have  plenty  of  time  to  get  across.  I  saw  I 
couldn't  go  ahead  to  avoid'  an  accident.  The 
head  end  of  my  machine  was  then  just  coming 
out  onto  the  paving  south  of  the  street  car 
tracks  on  Ingersoll.  The  defendant's  car  was 
ibout  100  feet,  I  guess,  away  at  that  time.  It 
was  all'  done  in  such  a  hurry,  I  tried  to  ket 
sway.  <  At  the  time  I  started  to  turn  east  on 
Ingersoll  avenue,  and  let  him  go  by,  my  macliine 
was'  going  about  8  miles  an  hour.  The  defend- 
ant's madiine  was  going  40  or  45  miles  an 
hour." 

On  cross-examination,  among  other  things, 
be  8«;s: 

"I  was  about  half  way  across  the  south  track 

of  the  avenue  when  the  collision  occurred.  As 
I  approached  the  south  side  of  Ingersoll  avenue, 
I  luiew  that  this  car  was  coming  east  on  that 
side  and  close  to  the  intersection,  and  knew  it 
was  coming  fast.  Did  not  think  it  was  likely 
to  collide.  I  was  driving  slowly — not  over  8 
miles  an  hour.  Thought  I  had  time  to  get 
across.  As  I  came  west,  I  turned  right  around 
the  curb,  just  about  the  middle  of  the  street. 
Made  as  good  a  turn  as  they  ordinarily  do.  It 
is  narrow  there.  Made  an  ordinary  turn,  not 
absolutely  to  the  west  side.  Knew  it  was  the 
custom  at  street  intersections  to  give  east  and 
west  traffic  the  preference.  First  saw  the  car 
when  it  was  about  300  feet  west  of  Thirty-Sixth 
street.  •  •  •  The  defendant's  car  sounded 
its  bom  once,  about  the  time  when  I  first  saw 
it.  My  car  was  headed  to  the  southeast,  in  the> 
south  track  of  the  avenue,  when  it  was  hit.     I 


was  trying  to  let  him  pass  me  on  the  right 
side." 

Another  witness.  King,  who  was  with  the 
plaintiff  at  the  time,  says  that  as  they  ap- 
proached the  Thirty-Sixth  street  Intersection 
he  saw  the  defendant's  car  coming  at  a  terrif- 
ic rate  of  speed  about  300  feet  away,  and 
called  plaintiff's  attention  to  It;  that  as  the 
car  came  up  plaintiff  tried  to  turn  his  car  to 
avoid  the  collision,  but  did  not  succeed.  This 
witness  estimates  the  defendant's  speed  at  40 
or  45,  or  possibly  50,  miles  per  hour,  and  on 
cross-examination  increases  his  estimate  to 
a  "mile  a  minute." 

For  the  defendant,  her  driver  says  that 
as  he  drove  east  on  the  south  side  of  the 
avenue  he  saw  plaintiff's  car  coming  west 
on  the  noirth  aide;  that  as  the  witness  ap- 
proached the  intersection  with  Thirty-Sixth 
street  plaintiff  was  turning  south  into  tbac 
street.  He  farther  says  that' In  making  the 
turn  plalntitt  cut  the  southeast  corner  and 
drove  to  about  the  center  of  the  street  vihere 
the  coUlalon  occurred ;  plaintiff  "slowed  up  as 
he  turned,  like  he  was  going  to  stop  and  let 
me  have  the  right  of  way"  (this  last  phrase 
in  the  statement  was  stricken  on  plaintiff's 
objection).  Further  testifying,  the  witness 
says  of  the  plalntUTs  movements: 

"He  slowed  down  at  Thirty-Sixth  street ;  aft- 
er he  turned,  he  went  slower  yet.  At  that  time 
I  was  between  Thirty-Sixth  and  Thirty-Seventh 
streeta  I  had  my  car  coasting ;  it  was  out  m 
gear.'  As  I  saw  him  slow  down,  I  gave  my  oar 
gas,  and  at  the  same  time  he  did  the  same.  He 
started  out  in  front  of  ma  I  couldn't  go  either 
way  to  miss  a  telephone  pole  there.  His  car 
was  right  cross  ways  of  the  street  He  was 
headed  south,  and  I  was  headed  east.  I  was 
traveling  al>out  18  miles  an  hour  before  the 
collision,  and  about  12  miles  when  I  hit  him.- 
I  applied  my  brakes  as  soon  as  I  saw  him  start ; 
he  was  right  on  top  of  me  at  that  time." 

The  driver's  testimony  is  corroborated  in 
most  respects  by  the  defendant.  She  says 
they  approached  Thirty-Sixth  street  with 
their  car  coasting  at  about  16  to  18  milea  per 
hour;  that  plaintiff's  car  appeared  to  slow 
down,  and  she  thought  almost  stonted,  and 
it— 

"seemed  as  though,  when  we  gave  our  car 
power,  plaintiff  gave  bis  car  pow6  at  the  same 
instant" 

The  foregoing,  while  not  a  complete  state- 
ment of  the  testimony.  Is  sufficient  to  show- 
some  of  the  material  questions  of  fact  which 
the  record  shows  Were  left  in  dispute  at  the 
close  of  the  trial. 

[1]  I.  Before  the  cause  was  submitted  to 
the  jury,  the  defendant  moved  for  a  directed 
verdict  in  her  favor;  the  principal  ground 
stated  therefor  being  that  the  evidence  con- 
clusively establishes  OHitributory  negligence 
on  the  part  of  plaintiff.  The  motion  was 
overruled,  and  the  appellant  assigns  error 
thereon. 

The  ruling  was  correct.  It  may  be  admit- 
ted that,  had  the  jury  found  the  plaintiff 
chargeable  with  contributory  negligence,  and 
therefore  not  entitled  to  recover,  the  Terdlct 
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vould  have  ample  support  la  the  testimony; 
but  the  existence  of  contributory  negligence 
Is  peculiarly  a  Jury  question,  and  In  our 
Judgment  ttae  record  does  not  reveal  one  of 
those  cases  where  the  evidence  Is  so  undis- 
puted and  convincing  as  to  make  the  question 
one  of  law. 

[I]  n.  The  second  paragraph  of  the 
court's  charge  to  the  Jury  Is  as  follows: 

"Tou  «re  Instructed  that  the  court,  as  a  prop- 
oidtion  of  law,  has  found  that  the  defendant,  A. 
U.  Bamett,  was  guilty  of  negligence  substan- 
tially as  charged  in  plaintiff's  petition,  in  the 
driTing  of  her  automobile  at  the  time  of  the  ac- 
rident  in  question  ;  therefore  proposition  1,  as 
provided  in  instruction  1  heretofore  given,  has 
been  established  as  a  matter  of  law,  and  It  will 
be  unnecessary  for  you  to  inquire  further  as  to 
that  proposition. 

"And  the  counterclaim  of  the  defendant  has 
been  withdrawn  by  the  court  from  your  consid- 
eration, and  you  will  give  it  no  attention." 

To  this  charge  the  defendant  excepted,  and 
we  are  quite  clear  that  the  exception  must 
be  sustained.  If  we  could  be  Justified  In  hold- 
ing It  to  have  been  proven  without  dispute 
that,  when  the  plaintiff  turned  Into  the  street 
Intersection,  defendant  was  900  feet  away, 
oomlng  with  "terrific  speed,"  an  instruction 
that  she  was  guilty  of  negligence  as  a  mat- 
ter of  law  would  not  be  erroneous.  But 
such  is  not  the  state  o£  the  proof.  Under 
<he  evidence  the  jury  could  have  found  that 
defendant  and  her  driver  were  operating 
their  car  at  not  to  exceed  15  to  20  miles 
per  hour;  that  plaintiff,  as  he  swimg  bis  car 
Into  the  Thirty-Sixth  street  intersection,  saw 
defendant  approach  and  slowed  down  bis 
speed  In  such  manner  as  might  reasonably 
indicate  to  the  defendant  and  her  driver  his 
Intention  to  yield  to  them  the  customary  pre- 
cedence in  the  right  of  way,  and  that  in  rea- 
sonable reliance  thereon  they  rightfully  ac- 
celerated their  speed  to  cover  the  crossing 
&«t,  an4  that  the  collision  occurred,  not 
from  any  lack  of  due  or  reasonable  care  on 
their  part,  but  from  the  confusion  or  mistake 
of  the  plaintiff  in  accelerating  his  own  speed, 
and  trying  to  make  the  crossing  in  the  face 
of  practically  certain  collision. 

In  view  of  the  necessity  of  a  new  trial,  It 
is  proper  for  us  to  say  that  the  foregoing  is 
not  a  finding  of  fact  oa  part  of  this  court, 
nor  the  expression  of  its  opinion  on  the  mee- 
Its  of  the  case,  but  simply  a  holding  that  the 
testimony  oa  these  matters  is  not  undisputed, 
and  that  the  truth  thereof  Is  for  the  Jury  to 
consider  and  determine.  The  rule  is  too 
elementary  and  the  precedents  too  numerous 
to  call  for  any  citation  of  authorities. 

III.  The  sixth  paragraph  of  the  court's 
charge  is  In  the  following  form: 

"Tou  are  instructed  that,  if  the  plaintiff  knew 
that  the  defendant's  car  was  approaching  the  in- 
teraction of  "Thirty-Sixth  street  and  IngersoU 
avenue  at  a  high  rate  of  speed,  and  at  such  a 
rate  of  speed  that  it  was  apparent  to  the  plain- 
tiff that  it  would  be  Impassible  for  him  to  cross 
the  intersection  of  Thirty-Sixth  street  and  Inger- 
mil  avenue  In  front  of  or  ahead  of  the  defendant, 
and  to  continue  on  his  Journey  south  on  Thirty- 
S<ixtb  street,  thea  it  became  and  was  the  duty  of 


the  plaintiff  to  stop  his  car,  and  not  cause  the 
same  to  be  projected  into  the  path  of  the  de- 
fendant's car,  blocking  the  south  side  of  Inger- 
soU avenue,  so  that  the  defendant's  car  couH 
not  pass  eastward  on  the  south  side  of  IngersoU 
avenue,  and  the  failure  to  do  so  would  consti- 
tute negligence.- 

"But  if  the  plaintiff,  Barnes,  in  the  exercise  of 
ordinary  care,  believed,  or  If  he,  in  the  exercise 
of  ordinary  care,  had  the  right  to  believe,  that 
he  could  turn  to  the  left  on  IngersoU  avenue 
for  the  purpose  of  continuing  his  journey  south 
on  TBiirty-Siith  street,  and  could  clear  said  in- 
tersection in  safety,  he  was  not  required  to  stop 
and  wait  for  an  approaching  motor  vehicle,  and 
his  failure  so  to  do  would  not  constitute  neg- 
ligence, and  if  you  so  find  the  defendant  would 
have  no  right  of  way  over  the  plaintiff." 

To  this,  also,  the  appeUant  has  presented 
(in  exception. 

[3-(]  If  the  paragraph  had  been  limited  to 
the  statement  of  law  contained  in  the  second 
part  thereof,  it  might  very  well  be  approved. 
The  right  of  precedence  at  a  crossing,  wheth- 
er given  by  law  or  established  by  custom,  has 
no  proper  appllcatlMi,  except  where  the  trav- 
elers or  vehicles  on  the  intersecting  streets 
approadi  the  crossing  so  nearly  at  the  same 
time  and  at  such  rates  of  speed  that,  if  both 
proceed,  each  without  regard  to  the  other,  a 
coUlelon  or  interference  between  them  is 
reasonably  to  be  apprehended.  In  such  case 
It  Is  the  right  of  the  one  having  the  preced- 
ence to  continue  bis  course,  and  It  is  the 
duty  of  the  other  to  yield  him  the  right  of 
way.  But  If  a  traveler,  not  having  such 
right  of  precedence,  comes  to  the  crossing 
and  finds  no  one  a]n>roaching  it  upon  tbe 
other  street  within  such  distance  as  reason- 
ably to  Indicate  danger  of  Interference  or 
collision,  he  is  under  no  obligation  to  stop 
or  to  wait,  but  may  proceed  to  use  such 
crossing  as  a  matter  of  right,  and  this  ap- 
pears to  be  what  the  court  said  to  the  jury  in 
the  latter  half  of  the  Instruction.  Trouble 
arises,  however,  when  we  try  to  harmonize 
this  declaration  of  law  with  the  first  part 
of  the  paragraph,  where  the  court  seems  to 
tell  the  Jury  that  before  plaintiff  was  under 
any  duty  to  stop  bis  car  and  refrain  from 
crossing  in  front  of  the  defendant's  car  it 
must  be  apparent  to  him  that  It  was  impossi- 
ble to  make  such  crossing  In  safety.  It 
needs  no  argument  in  support  of  the  proposi- 
tion that  this  Is  is  not  a  sound  rule  of  Uiw. 
But  we  are  quite  certain  the  court  did  not  in- 
tend to  so  instruct,  and  indeed,  when  careful- 
ly read.  It  does  not  so  say ;  yet  we  think  It  is 
evident  that  such  is  the  interpretation  that 
the  average  juror  would  put  upon  It  An  In- 
spection of  the  record  Indicates  that  the  in- 
struction as  given  had  its  origin  in  a  request 
framed  by  counsel  and  an  attempt  by  the  court 
to  modify  It  in  presentable  form — an  attempt 
which  is  rarely  successful  or  satisfactory. 
We  should  hesitate  to  rerverse  the  Jndgmeat 
on  this  ground  alone,  but,  a  new  trial  being 
rendered  necessary  for  reasonjs  stated  in  the 
last  preceding  paragraph,  we  call  attention  to 
this  feature  of  the  record,  tiiat  the  objection 
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may  be  avoided,  ^ould  the  Issues  be  submit- 
ted to  another  Jury. 

Further  discussion  of  the  case  Is  unneces- 
sary. The  facts  are  not  complicated,  and 
the  law  pertinent  to  the  Issues  Is  well  set- 
tled. For  the  reasons  stated'  In  the  second 
division  o£  the  opinion,  the  Judgment  bdow 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

PRESTON,  a  J.,  and  OAYNOR  and  STE- 
VENS, JJ.,  concur. 


PEARSON  V.  HOWELL  et  al.  (No.  32544.) 
(Supreme  Court  of  Iowa.     Nov.  16,  191&) 

1.  Lahdlobd  and  Tknant  e^OS— Tebuina- 

TION    OF   LHABE   IN    CaSE  OF   SALB. 

Parties  to  lease  may  agree  upon  definite 
term  subject  to  reserved  right  of  lessor  to  termi- 
nate lease  in  case  of  sale  of  premises. 

2.  Contbaots  «=3l63— Gonbtbdotkmt— Pbint- 

ED  AND  WbITTEN  PBOVISIONS. 

If  distinct  parts  of  contract,  one  printed 
and  the  other  written,  can  be  reconcilea,  it  is 
the  duty  of  the  court  to  do  so. 

3.  Lanolobd  and  Tenant  <S=»39— Constbtjo- 
TioN  or  Leahb—Tebmination— Renewal. 

Printed  provision  in  lease  providing  for 
termination  upon  30  days'  notice  in  case  of  sale 
of  premises  was  not  defeated  by  typewritten  stip- 
ulation giving  lessee  right  to  renew  for  four- 
year  term;  lease  being  construed  as  providing 
for  definite  term  subject  to  be  defeated  by  right 
to  terminate  in  case  of  sale,  and  there  being 
no  inconsistency  between  the  two  provisions. 

4.  Landlobd  and  Tenant  «=»9&— Tekmina- 
TioN  or  Lease— B}xpxNDiTUBEs  bt  Lessee. 

Where  lease  provides  for  termination  upon 
30  days'  notice  in  case  of  sale  of  premises,  and 
further  provides  that  lessee  should  have  right 
to  renew  for  four-year  term,  fact  that  lessee 
incurs  heavy  expense  in  making  improvements 
relying  upon  right  of  renewal  wiU  not  defeat 
right  to  have  lease  terminated  on  sale  of  prem- 
ises by  lessor. 
6.  Evidence  «=»397(1)— Paboi,  Evidenot. 

A  written  contract  cannot  be  altered  or 
varied  by  parol  evidence. 

6.  Landlord  and  Tenant  •=»132(2)— Action 
TO  E)NJoiN  Intebfebence  with  Lease— 
QtrBsnoyB  ov  Fact. 

Where  lessee,  who  was  given  notice  to  ter^ 
minate  lease  pursuant  to  stipulation  providing 
for  termination  in  case  of  sale,  brought  action 
to  enjoin  interference  with  lease,  whether  lessor 
had  fraudulently  induced  lessee  to  exi)end  large 
sums  of  money  for  improvement  of  premises,  by 
leading  lessee  to  believe  that  re8er\'ed  right  to 
terminate  would  not  be  exercised,  was  question 
of  fact 

7.  Lakolobd  and  Tbnant  «s>9<S— TKBiaNA- 
TiON  OF  Lease— Fbaudulent  Sale. 

Where  lease  for  definite  term  provided  for 
termination  upon  80  days'  notice,  in  case  of 
sale  of  premises,  the  fact  that  the  lessor  sold 
premises,  a  three-story  brick  building,  for  con- 
sideration of  $25,000  upon  easy  terms  to  stran- 
ger without  investigation  as  to  his  financial 
standmg,  was  insufficient  to  show  that  transac- 
tion was  fraudtUent  as  to  lessee. 

Appeal  from  District  Court,  Polk  County; 
Thomas  H.  Guthrie,  Judge. 

Suit  in  eauity  to  enjoin  defendants  from 
molesting,  or  interfering  with,  plaintiff's  pos- 


session of  certain  leased  premises.     Decree 
dismissing  plaintiff's  petition.    Affirmed. 

Sampson  &  DUlon,  of  Des  Moines,  for  ai>- 
pellant.  Stlpp,  Perry,  Bannister  &  Star- 
zlnger,  of  Des  Moines,  for  appellees. 

STEVENS,  J.  Plahiitiff  and  defendant  H. 
R.  Howell,  on  or  about  July  1, 1917,  entered 
Into  a  written  lease,  by  the  terms  of  whlcli 
the  former  leased  a  certain  three-story  brick 
buildhig,  known  as  the  "Elite  Theater,"  in 
the  dty  of  Des  Moines.  A  printed  form  of 
lease  was  used  by  the  parties,  but  concluded 
with  the  following  typewritten  provision: 

"The  lessor  hereby  agrees  to  extend  this  lease 
for  four  years  from  July  Ist,  1918,  if  the  lessee 
so  desires,  provided  that  the  lessee  notifies  the 
lessor  on  or  before  May  1st,  1918,  of  his  desire 
to  have  the  lease  so  extended." 

The  lease  also  contained'  the  following 
printed  paragraph: 

"T%at  the  lessor,  his  agents  or  workmen,  may 
enter  the  premises  to  inspect  the  same,  make 
repairs,  or  improvements  or  to  show  the  prop- 
erty to  persons  desirous  of  leasing  or  purchas- 
ing, and  in  event  of  sale,  or  if  possession  is  re- 
quired, for  the  purpose  of  removing  the  building 
or  buildings  or  materially  altering  or  improving 
them,  the  lessee  agrees  to  vacate  and  that  this 
lease  shall  then  terminate  on  receiving  thirty 
days'  written  notice  to  quit." 

Plaintiff  entered  into  possession  of  the 
building,  made  numerous  rq>alrs  thereon,  ex- 
pended  considerable  sutna  <^  money  in  the 
payment  of  llcoise  fees,  and  expense  of  ad- 
vertising, and  conducted  a  moving  picture 
show  for  about  six  months,  when  he  made 
arrangements  with  defendants  Ed  Gayin  and 
Ira  Phillips  to  conduct  the  theater  for  htm. 
On  February  15,  1918,  Howell  wrote  plaintiff 
a  letter  advising  him  that  he  had  an  op- 
portunity to  sell  the  building  and  offered  to 
sell  to  plaintiff  upon  easy  terms,  and  re- 
quested information  at  once  whether  he  de- 
sired to  purchase  the  same.  Plaintiff 
promptly  wrote  the  defendant  that  he  did 
not  want  to  purdiase,  but  that  he  desired  an 
extension  of  the  lease  for  four  years  from 
July  1,  1918,  according  to  tb«  typewritten 
provision  quoted  above.  On  February  27th 
defendant  again  wrote  plaiotlS  telling  him 
that  he  had  sold  the  property,  called  his  at- 
tention to  the  provision  of  the  lease  requir- 
ing the  vacation  thereof  and  the  surrender  oC 
the  lease  upon  30  days'  notice,  and  notified 
him  that  he  elected  to  declare  the  lease  tei^ 
mlnated  and  demanded  possession  at  the  end 
of  30  days.  Before  the  expiration  of  30 
days,  plaintiff  brought  this  suit  to  restrain  ' 
defendants  from  molesting  blm  or  interfer- 
ing with  his  occupancy  and  use  of  the  build- 
ing. 

Appellant  contends  that  the  typewritten 
provision  Is  inconsistent  with  the  paragraph 
of  the  lease  reserving  the  right  to  sell  the 
premises  and  terminate  the  lease,  and  defi- 
nitely fixes  the  term  thereof,  and  that  It  was 
the  understanding  and  intention  of  the  par- 
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ties  that  the  printed  clanse  dionld  be  disre- 
garded. 10  be  inconsistent,  different  provl- 
dons  of  the  lease  must,  directly  or  Impliedly, 
relate  to  the  same  thing.  If  effect  is  given 
to  the  printed  clause,  it  must  be  construed 
as  reserving  to  the  defendants  the  right  to 
sell  the  building  and  terminate  the  lease  upon 
30  days'  notice.  If,  however,  the  tyi)ewrltten 
danse  Is  construed  as  fixing  a  certain  and 
definite  term  for  one  year,  to  be  extended  for 
fonr  years  at  the  option  of  pleintiS,  thereby 
actually  or  Impliedly  destroying  the  effect  of 
•  the  reserved  right  to  sell,  then  plaintiff's  con- 
tention is  right,  and  defendants  should  be 
permanently  enjoined  from  Interfering  with, 
or  molesting,  him  in  the  occupancy  and  use 
of  the  building.  The  two  dansetr  In  the 
lease  are  not,  however,  inconsistent. 

[1-3]  The  parties  might  well  have  agreed 
opon  a  definite  term,  subject,  however,  to  the 

I       reserved  right  of  the  lessor  to  terminate  the 

'  lease  in  case  of  sale.  The  effect  of  exerdslng 
such  right  would  be,  of  course,  to  shorten 
the  term;  but  it  Is  a  familiar  rule  of  cod- 
Btmctlon  that  if  distinct  parts  of  a  contract, 

I  one  printed  and  the  other  written,  can  be 
reconciled.  It  fs  the  duty  of  the  court  to  do 
so.  Starkweather  v.  Emerson  Mfg.  Co.,  132 
Iowa,  267, 109  N.  W.  719.    E>ach  separate  pro- 

I  vision  of  the  contract  must  be  given  effect, 
If  possible.  Unaided  by  extrinsic  evidence, 
the  court  would  be  required  to  construe  the 
typewritten  provision  as  fixing  a  definite  term 
subject,  however,  to  be  defeated  by  the  other 
provision  of  the  lease.  The  two  provisions 
are  not  necessarily  Inconsistent,  and  there- 
fore the  latter  does  not  necessarily  control 
the  former.  The  original  leftse  was  forward- 
ed  to  plaintiff  and  appears  to  have  been  care- 
fully read  by  him  before  it  was  executed. 
Komerons  of  the  printed  provisions  of  the 
lease  were  called  to  defendant's  attention  by 
plaintiff,  but  the  one  complained  of  was  not 
altered.  Plaintiff  admits  that  be  knew  this 
provision  was  in  the  lease. 

Counsel  for  appellant  contends  that,  as  the 
lessor  prepared  the  contract  In  construing 
the  same,  if  ambiguous,  doubts  must  be  re- 
solved against  bim.  The  trouble  with  this 
contention  is  that  the  lease  is  wholly  free 
from  ambiguity.  The  two  provisions  in  ques- 
tion are  clear  and  unequivocal  and,  construed 
separately,  are  not  of  doubtful  meaning  or 
import 

The  Supreme  Court  of  Nebraska  in  Van 
Sant  V.  Beuder.  101  Neb.  680,  164  N.  W.  711, 
fited  by  counsel  for  appellant,  construed  the 
following  provision  of  a  lease,  "for  the  term 
of  one  year  with  the  privilege  of  three  years 
subject  to  sale  on  the  1st  day  of  March,  1915, 
to  end  on  the  1st  day  of  March,  1916,"  as  giv- 
ing the  lessee  the  right  of  possession  until 
the  end  of  a  rental  year,  and  the  Court  of 
Civil  Appeals  of  Texas,  In  Phelps  v.  Johnson, 
181  8.  W.  862  (also  cited  by  appellant),  where 
the  provision  of  the  lease  was,  "It  is,  how- 
era',  further  agreed  by  all  parties  hereto 
168N,W.— 24 


that  should  the  jxartles  of  the  first  part 
make  a  sale  of  the  land  herein  leased,  then 
and  in  that  event  this  lease  Is  to  Immediate- 
ly become  void,"  held  that  while  the  lease 
ended  immediately  upon  the  sale  of  the  prem- 
ises,- the  tenant  might  continue  la  possession 
thereof,  whidt  was  farm  land,  until  the  end 
of  the  year.  In  the  case  at  bar,  however, 
plaintiff  agrees  that  the  lease  may  be  termi- 
nated In  case  of  sale  by  lessor  giving  the  les- 
see 30  days'  notice  thereof.  There  is  nothing 
in  the  language  used  to  indicate  that  pos- 
session was  to  be  continued  beyond  30  days 
after  notice  of  sale,  and  we  cannot  read  some- 
thing into  the  contract  not  placed  there  by 
the  parties.  They  selected  the  terms  of  their 
contract  and  ai^tear  to  have  voluntarily 
agreed  thereto.  The  two  clauses  are  not  nec- 
essarily inconsistent  and,  when  construed  to- 
gether, both  may,  and  should,  be  given  effect 

Plaintiff  claims  that  «  few  days  after  he 
itook  possession  of  the  building  he  was  noti- 
fied by  the  city  authorities  that  the  electric 
wiring  was  defective  and  would  have  to  be 
repaired,  that  he  was  required  to  expend 
large  sums  in  rewiring  the  building,  repair- 
ing the  pltunbing,  plastering  living  rooms, 
and  making  other  necessary  improvements, 
and  that  in  all,  he  incurred  an  expense  In 
excess  of  (6,000 ;  that  upon  several  different 
ooca8l<m8  defendant  refused  to  repair  the 
building,  but  stated  to  plaintiff  that  he  was 
leasing  the  same  at  a  k>w  rental  and,  as  he 
had  a  five-year  lease,  he  could  easily  make  It 
back.  This  is  denied  by  defendant  Plain- 
tiff, however,  insists  that  be  was  induced  to 
make  the  Improvnnents  and  expend  large 
sums  of  money  in  reliance  upon  the  provision 
of  the  lease  that  he  could  have  the  premises 
for  a  term  of  five  years  and  that  he  relied 
upon  repeated  statements  and  declarations  of 
defendant  that  he  was  to  have  the  building 
for  that  period. 

[4-Cl  The  sale  of  the  premises  and  termina- 
tion of  the  lease  impose  a  severe  hardship 
upon  plaintiff.  At  the  time  he  signed  the 
lease,  he  may  have  deemed  a  sale  of  the  prop- 
erty Improbable  and  felt  secure,  notwith- 
standing the  provision  of  the  lease  reserving 
the  right  of  sale,  and,  relying  thereon.  In- 
curred large  expense  in  the  improvement  of 
the  building;  but  the  court  is  powerless  to 
relieve  against  the  plain,  unambiguous  provi- 
sions ot  the  contract  Plaintiff  admits  that 
he  knew  of  the  objectionable  provision  and 
he  should  not  have  relied  upon  the  alleged 
statement  of  defendant  that  the  same  was 
not  applicable  to  the  property  In  question. 
It  was  as  applicable  to  this  as  other  proper-  * 
ty.  Written  contracts  cannot  be  altered  or 
varied  by  parol  evidence.  Whether  defend- 
ant was  guilty  of  unfair  conduct,  or  fraudu- 
lently induced  plaintiff  to  expend  larger 
sums  of  money  upon  the  building  than  he 
would  had  he  understood  that  the  reserved 
right  to  sell  the  building  and  terminate  the 
leose  would  not  be  enforced,  are,  of  course. 
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questions  of  fact ;  but  defendant  denies  that 
he  at  any  time  encouraged  plaintlflT  to  be- 
lieve that  he  did  not  intend  to  Insist  upon 
the  strict  terms  of  the  contract,  and  the  trial 
court  who  heard  the  evidence  and  saw  the 
witnesses  dLsmlssed  plaintiff's  petition.  Not- 
withstanding the  case  Is  triable  de  noTO  in 
this  court,  we  have  repeatedly  said  that  con- 
sideration will  be  given  to  the  finding  of  the 
trial  court,  and  We  are  not  persuaded  that  it 
was  mistaken. 

[7]  II.  Plaintitr  also  maintains  tliat  the  pre- 
tended sale  of  the  building  to  Gavin  is  not 
bona  fide,  but  for  the  purpose  of  terminating 
plainttCs  lease  and  ousting  him  of  posses- 
sion of  the  premises.  The  evidence  fails  to 
sustain  this  contention.  Tlie  defendant  testi- 
fied that  he  sold  the  building  to  Gavin  for  a 
consideration  of  $25,000  upon  easy  terms,  but 
this  does  not  alone  establish  fraud.  Emplia- 
sls  is  given  by  counsel  to  the  fact  that,  prior 
to  the  transaction  by  which  defendant  claim- 
ed to  have  sold  the  premises  to  Gavin,  he 
was  not  acquainted  with  him  and  made  no 
investigation  as  to  his  character  or  financial 
standing.  The  argument  is  legitimate,  but 
not  persuasive.  The  court  would  not  be 
Justified,  upon  the  record,  in  holding  that  the 
transaction  was  not  in  good  faith. 

We  are  not  convinced  the  lower  court 
should  have  found  for  plaintiff,  and  its  de- 
cree Is  affirmed. 

PBBSTON,  C.  J.,  and  WBAVBE  and  GAY- 
NOR,  JJ.,  concur. 


HARNEY  et  al.  v:  CROWLEY  et  at 
(No.  32220.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  Partition    iS=»1(H(1)— Effect  of  Bid. 

The  highest  bid  at  a  partition  sale  is  in  a  le- 
gal sense  an  offer  and  continues  as  such  until 
approval  by  court. 

2.  PASmiON     <S=9l06— SalB— DiSCBBTION     OF 
COUBI. 

The  approval  of  the  highest  bid  at  partition 
sale  is  largely  discretionary  with  court 

3.  Partition      i3=»10e— Sale— Appboval    of 
CouBT— Abuse  of  Discbetion. 

Approval  of  hiehest  bid  at  partition  sale  of 
218-acre  farm,  where  financially  responsible 
party  increased  bid  at  hearing  before  court, 
offering  more  than  $4,000  in  excess  of  highest 
bid  at  sale,  was  an  abuse  of  discretion. 

Appeal  from  District  Court,  Dallas  Coun- 
ty:  W.  H.  Fahey,  Judge. 

Suit  in  partition  of  real  estate.  The  con- 
.  troversy  has  arisen  over  the  report  of  the 
sale  of  the  referee.  The  defendants  filed  ob- 
jections thereto  on  the  ground  that  the 
price  was  inadequate.  The  objections  were 
overruled,  and  the  defendants  appeal.  Re- 
versed and  remanded. 

Dugan  &  Dugan,  of  Perry,  for  appellants. 
Harry  Wifvat,  of  Perry,  for  appellees. 


ETVANS,  J.  A  decree  of  partition  was  en- 
tered without  exception  or  controversy  April 
21,  1917,  whereby  it  was  ordered  that  the 
property  be  sold  by  the  referee  therein 
named  either  at  private  or  public  sale,  and 
whereby  appraisers  were  appointed  to  view 
the  property  and  to  appraise  the  value. 
The  appraisers  filed  a  report  on  April  25th 
fixing  the  value  at  $140  per  acre.  No 
objections  were  made  to  this  appraisal. 
Two  months  later,  pursuant  to  proper  no- 
tice, the  property  was  offered  at  public 
sale  and  sold  to  the  highest  bidder  at  « 
$143.60  per  acre.  Such  bidder  was  the  plaiu- 
tiff  who  was  the  owner  of  the  undivided  two- 
thirds  of  the  premises.  The  defendants,  be- 
ing the  owners  of  the  other  one-third,  filed 
objections  to  the  report  of  the  referee.  As  a 
part  of  their  objections  to  the  r^ort  of  the 
referee,  the  defendants  offered  to  produce  a 
purchaser  at  a  much  higher  price  than  the 
bill  made  by  ttie  plaintiff.  At  the  hearing 
upon  the  objections  the  range  of  difference 
upon  the  valuation  by  the  different  witnesses 
was  as  high  as  $90  per  acre.  Witnesses  on 
the  one  side  placed  the  valuation  at  a  mini- 
mum of  $135  an  acre ;  wbereas4  witnesses  for 
the  other  side  placed  the  valuation  as  high 
as  $225  per  acre.  As  between  these  estimates,  I 
the  ascertainment  of  the  real  value  was  a 
matter  of  considerable  speculation. 

[1-3  J  The  sale  was  conducted  openly  and 
fairly  by  the  referee.  Nevertheless,  the  high- 
est bid  ,was  in  a  legal  sense  only  an  offer, 
and  so  continued  until  presented  to  and  ap- 
proved by  the  court.  At  the  hearing  before 
the  court,  the  defendants  produced  a  wit- 
ness who  offered  to  pay  for  the  land  $163 
per  acre.  This  was  an  advance  of  $19.50 
per  acre  upon  the  bid  presented  to  the  court 
for  approval.  The  witness  Carmody  who 
made  such  bid  is  conceded  to  be  financially 
responsible  and  able  to  perform  the  same. 
The  question  presented  for  our  consideration 
is  whether  the  discretion  of  the  trial  court 
was  80  broad  as  to  preclude  us  from  review- 
ing the  particular  order  of  approval  entered 
in  this  case.  We  think  the  district  court 
should  be  deemed  to  have  a  large  discretion 
in  this  class  of  orders,  and  it  is  not  necessa- 
rily bound  to  refuse  its  approval  of  the  high- 
est bid  at  a  referee's  sale  simply  because 
somebody  rtfises  the  bid  at  the  time  of  pres- 
entation. It  lias,  however,  at  all  times  the 
undoubted  power  to  refuse  its  approval  of 
the  Mgh  bid  at  the  sale.  Theoretically  it 
must  be  true,  also,  that  a  situation  may  be 
created  at  such  time  as  to  make  it  the  im- 
perative duty  of  the  court  to  refuse  its  ap- 
proval. Whereas  it  may  exercise  its  broad 
discretion  to  refuse  a  slightly  higher  bid.  yet 
such  discretion  must  become  narrower  in 
proportion  as  the  increased  bid  should  be- 
come larger.  It  must  be  true  theoretically 
therefore  that  the  increased  bid  could  be  so 
large  as  to  render  it  the  imperative  duty  of 
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the  trial  court  to  refuse  Its  approval  of  tbe 
bid  presented  by  the  r^wrt  of  the  referee. 
When  that  point  Is  reaclied  in  a  given  case 
may  not  always  be  a  question  of  easy  solu- 
tion. In  the  present  case  the  farm  consisted 
of  218.75  acres.  O^e  increased  bid  therefore 
was  an  Increase  of  over  $4,000.  We  think  the 
Increase  was  too  substantial  to  Justify  the 
ronrt  in  approving  the  original  bid  even  in 
the  exercise  of  Its  very  broad  discretion. 
The  plaintiff  as  bidder  at  the  referee's  sale 
had  no  legal  standing  to  demand  an  approval, 
ills  bid  was  an  offer  and  nothing  more,  and 
bound  no  party  in  interest  until  It  had  ob- 
tained the  approval  of  the  court.  We  are 
constrained  to  say  therefore  that  tbe  court 
erred  in  its  approval  of  the  referee's  sale  to 
the  highest  bidder  under  the  drcuinstances 
here  presented. 

The  court  had  full  power  to  modify  the 
report  of  the  referee.  Shearer  v.  Shearer, 
125  Iowa,  394,  101  N.  W.  175.  Its  order  of 
approval  must  be,  accordingly,  reversed. 
The  case  will  be  remanded  to  the  district 
court  for  such  further  proceedings  as  the 
interests  of  the  parties  demand,  with  full 
power  to  such  court  to  order  a  resale  either 
pui)Uc  or  private  upon  appropriate  notice. 

Reversed  and  remanded. 

PRESTON,  C.  J.,  and  LADD  and  SALIN- 
GER, JJ,  concur. 


STATE  V.  WILLIAMS.     (No.  32413.) 
(Supreme  Court  of  Iowa.    Nov.  19,  1918.) 

1.  Weapons  ^:;>17(6)— CABBiriNe  Concbau:d 

— IRTBNT— iNSTBUOnoN— BvinENCK. 

In  prosacutibiL,  under  Code  Supp.  1913,  ( 
4775al  for  intentionally  carrying  a  concealed 
weapon,  evidence  heid  to  fairly  present  issne 
whether  defendant  was  aware  that  revolver  in 
question  wa«  in  his  coat,  justifying  instruction 
aubmitting  audi  issue. 

2.  Weapons    «=»7— Cakbtino    Conckaled— 
Objeot  of  Cabrtino.  _^ 

Dnder  Code  Supp.  1913,  }  477Bal.  the  ob- 
ject of  carrying  a  concealed  weapon  Is  Imma- 
terial, as  liearing  on  thf  guilt  or  innocence  of 
accused. 

3.  Weapons    ^=7— Cabbtino    Conckaled— 
Elements  or  Offense— Intent. 

To  be  gHilty  of  carrying  a  concealed  weap- 
on, under  Code  Supp.  1913,  |  4776al,  one  must 
have  consciously  or  intentionally  carried  tbe 
Teapon. 

4.  Cbiminai.  Law  «=>829(2)— Refusal  of  Re- 

QUE8T--CSABOE — INFEBENCE. 

Where  charge  of  court  did  not,  save  by  in- 
ference, submit  issne,  raised  by  evidence 
whether  accused  was  aware  that  he  was  carry- 
ing a  concealed  weapon,  refusal  to  give  instruc- 
tions submitting  such  issue  was  error. 

Appeal  from  District  Court,  Polk  County; 
Oeo.  A  Wilson,  Judge. 

The  d^endant  was  convicted  of  baving 
carried  a  concealed  weapon  and  sentenced  to 
serve  a  term  of  two  years  in  the  penitentiary 
at  Ft  Hadlson.    He  appeals.    Reversed. 


S.  B.  Allen,  of  Des  Moines,  for  appellant. 
H.  M.  Havner,  Atty.  Gen.,  and  F.  C.  David- 
son, Asst.  Atty.  Gen.,  for  the  State. 

LADD,  J.  It  appears  from  the  evidence 
that  about  November  11, 1917,  several  police- 
men, while  engaged  in  another  matter,  ob- 
served a  crowd  gathered  in  an  alley  at  some 
distance,  and  drove  In  their  automobile  to 
that  locality,  and  found  In  the  center  two 
colored  men,  who  had  been  fighting.  The 
defendant  was  leaning  against  a  coal  shed, 
and  the  other  lying  on  the  ground;  each 
blaming  the  other,  and  each  bloody.  Both 
were  arrested  and  taken  to  the  iwlice  station, 
and,  as  they  started  up  the  steps,  a  revolver 
dropped  from  defendant's  clothes  to  the 
ground.  He  declared  at  first  that  the  other 
negro  had  slipped  It  into  his  clothes.  The 
other  denied  this.  It  was  later  discovered 
that  defmdant  had  on  a  coat  belonging  to 
one  Hawkins,  who  was  a  boarder  at  his 
house,  and  be  explained  that  when  he  was 
about  25  or  30  feet  from  his  home  he'met  one 
Jones,  who  invited  him  (defendant)  to  go 
along ;  that  be  returned  to  the  house  for  and 
got  what  he  Supposed  to  be  his  coat,  and  went 
up  where  the  boys  were  boxing ;  that  he  and 
Barker  started  In,  and,  as  the  latter  got  mad, 
he  threw  him  to  the  ground  when  Barker  hit 
him  In  the  mouth ;  that  he  knew  nothing 
about  the  revolver  being  in  tbe  coat  tmtil  It 
fell  out;  that  he  did  not  know  that  he  was 
carrying  a  gun,  and  never  carried  one;  that 
be  bad  never  seen  this  revolver  until  one 
Hawkina  came  to  his  place,  six  or  seven 
months  before;  that  the  coat  belonged  to 
Hawkins,  though  he  supposed,  In  putting  it 
on,  that  it  belonged  to  him,  and  knew  noth- 
ing of  the  revolver.  A  juror  asked  the  de- 
fendant: 

"What  pocket  was  the  gon  in?  A.  Well,  sir, 
I  don't  know.  Q.  You  safd  you  felt  something 
heavy  in  .your  pocltet?  A.  I  didn't  examine  Uie 
coat  to  see  which  poclcet  it  was  in." 

On  redirect  examination  defendant's  coun- 
sel Inquired: 

"Which  side?  Do  you  remember  now  which 
side?  A.  Well,  sir,  on  the  right  side;  right  side, 
I  think." 

His  testimony  was  corroborated  by  that  of 
his  wife  and  of  Hawkins  who  identified  the 
coat  and  also  the  revolver  as  belonging  to 
him. 

[1,  2]  This  evidence  fairly  presents  the  Is- 
sue as  to  whether  defendant  was  aware  that 
the  revolver  was  in  his  coat.  He  appears  to 
have  known  something  was  In  his  pocket; 
he  bad  been  engaged  in  a  fight  immediately 
preceding  the  discovery  of  the  revolver,  and 
the  story  told  was  one  easily  manufactured. 
But  that  Issue  was  not  submitted  to  the 
jury,  save  possibly  by  inference.  Indeed, 
the  court,  in  the  third  paragraph  of  the 
charge,  instructed  the  jury  that:      * 


tSiTor  otlser  casaa  •<•  mm*  topic  and  KliT-NUHBKR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


372 


168  NORXHWESTEBM  BEPORTEB 


(Iow« 


"Before  the  defendant  can  be  convicted  of  the 
crime  charged,  the  state  mast  establisU  bejond 
a  reasonable  doubt  that  the  defendant  within 
three  years  prior  to  the  finding  of  the  indict- 
ment, December  12,  1917,  did  go  armed  with 
and  have  concealed  upon  his  person  a  pistol  or 
revolver,  and  that  he  did  not  have  a  permit  to 
carry  said  weapon  issued  by  the  chief  of  police 
of  the  city  of  Des  Moines,  or  the  sheriff  of  Polk 
connty,  Iowa.  If  you  find  that  the  state  has 
established  both  of  said  propoeitionB  beyond  a 
reasonable  doubt,  then  you  will  find  the  defend- 
ant guilty;  but,  if  you  fail  to  so  find,  you  will 
return  a  verdict  of  not  guilty." 

This  excludes  the  only  defense  interposed ; 
1.  e.,  that  he  was  unaware  that  he  was  carry- 
ing a  revolver,  and  therefore  was  not  guilty. 
Nor  is  this  conclusion  avoided  by  instruction 
following,  whidi  accurately  defined  intent; 
and  advised  the  Jury  that  it  was  to  be  in- 
ferred from  the  acts  done,  their  nature,  and 
surrounding  circumstances,  and  that  one  is 
presumed  to  intend  the  natural  consequences 
of  what  he  does,  but  the  application  of  all 
this  was  not  touched  in  that  or  other  In- 
structions. Defendant  requested  that  the 
Jury  be  told  that: 

If  "defendant  did  not  know  the  revolver  was 
on  his  person  and  that  he  accidentally  and 
without  Intention  to  carry  a  revolver,  put  on  a 
coat,  in  which  a  revolver  was  located,  without 
his  knowledge,  then  he  would  not  be  guilty  of 
intentionally  earning  a  concealed  weapon  and 
your  verdict  should  be  for  the  defendant." 

His  Instruction  was  refused,  bat  should 
have  been  given, 

[3, 4]  Of  course,  the  object  of  carrying  a 
concealed  weapon  is  entirely  immaterial  as 
bearing  on  the  guilt  or  innocence  of  the  ac- 
cused, for  section  4775al  of  the  Code  sup- 
plement of  1913  declares  the  carrying  of  such 
weapon  unlawful.  State  v.  Williams,  70 
Iowa,  62,  29  N,  W.  801.  To  be  guUty  of  the 
offense  one  must  have  consdonsly  or  inten- 
tionally have  carried  the  weapon.  As  was 
said  In  the  cited  case: 

"If  the  weapon  was  carried  upon  the  person 
through  restraint,  or  in  ignorance  of  its  real 
character,  or  for  innocent  or  lawful  purpose, 
without  a  doubt  this  would  be  a  good  defense 
to  the  prosecution." 

See,  also,  Miles  ▼.  State,  52  Tex.  Cr.  R.  661, 
108  S.  W.  378,  124  Am.  St.  Bep.  1106,  where 
it  was  said  that: 

The  "failure  on  his  part  to  discover  the  fact 
that  the  pistol  was  in  his  pocket,  in  the  absence 
of  knowledge  of  this  fact,  or  any  intention  to 
violate  the  law,  could  not  make  him  guilty." 

See  40  Cyc.  852,  and  cases  collected. 

[S]  Because  of  the  error  in  giving  the  third 
instruction.  In  the  refusal  of  the  instruction 
requested,  and  failure  of  submission  of  in- 
tention to  the  Jury,  the  Judgment  is  reversed. 

iBeversed.. 

PRKSTON,  C.  J,  and  EVANS  and  STEV- 
ENS, JJ.,  concur. 

^        -■    .        ■  ■  I  ■ —  ■■■■■  — 


BBBB.T  T.  McKINNBT.    (No.  82314.) 

(Supreme  Court  of  Iowa.    Nov.  22^  1918.) 

Malicious    Pboskcution    *=»69— WaoNaFUi 
Attachmen't— Evidence— SuFTiciENCT. 
In   an   action   based  upon  malicious  suing 
out  of  a  writ  of  attachment,  a  verdict  of  |1,000 
actual  damages  held  excessive. 

Appeal  from  District  Court  Polk  County; 
Thoa  J.  Guthrie,  Judge. 

Action  for  rent,  with  counterdalm  for  dam- 
ages claimed  to  have  followed  the  alleged 
wrongful  and  malicious  suing  out  of  a  writ 
of  attachment    Reversed. 

Hunn  &  Jones,  of  Des  Moines,  for  appel- 
lant James  A.  Howe,  of  Des  Moines,  for 
appellee. 

PSR  CURIAM.  On  January  13.  1916, 
plaintiff  caused  a  landlord's  writ  of  attach- 
ment to  be  levied  u^n  all  horses,  61  sbotes, 
3  cows,  2,000  bushels  of  com,  a  quantity  ot 
farm  machinery,  and  a  considerable  amount 
of  other  property  of  the  defendant  who  oc- 
cupied plaintilTs  farm  as  a  tenant  during 
the  crop  year  of  1915-16.  The  levy  was  made 
on  January  28, 1916,  and  was  released  March 
4th  following.  The  sheriff  took  a  receipt 
from  a  third  person  for  all  of  the  attached 
property  and  same  was  left  in  the  possession 
of  defendant  who  had  the  use  and  control 
thereof  during  the  life  of  the  writ. 

On  the  4th  day  (tf  March  the  writ  was  dis- 
solved, and  plalntin;  thereafter  dismissed  his 
petition,  and  on  the  8th  day  of  March  com- 
menced this  suit.  In  which  a  writ  of  attach- 
ment was  issued  and  a  new  levy  made  upon 
the  above-described  property.  Defendant  fil- 
ed answer  and  crosshpetitlon  in  the  case  at 
bar,  alleging  that  plaintUT  maliciously  and 
without  probable  cause  sued  out  the  first  writ 
of  attachment  and  caused  the  same  to  4>e 
levied  on  exempt  and  other  property.  Be- 
fore the  trial  of  this  case  was  entered 
upon,  by  agreement  of  the  parties.  Judgment 
was  entered  in  favor  of  plaintiff  for  $1,(X)0. 
the  balance  of  rent  due,  and  the  trial  pro- 
ceeded upon  the  allegations  of  defendant's 
cross-i>etltion.  Defendant  demanded  Judg- 
ment for  $1,000  actual  damages  and  a  like 
amount  as  exemplary  damages.  The  Jury 
returned  a  rerdlct  for  the  full  amount  asked. 
Plaintiff  testified  that  he  had  contracted  the 
sale  of  his  com  to  a  local  buyer  at  from  51 
to  57  cents  per  bushel ;  that  at  the  time  the 
writ  was  levied  he  was  negotiating  for  the 
lease  of  a  farm  in  Guthrie  county,  and  con- 
templated the  sale  of  his  com,  shotes,.  and 
some  of  bis  horses ;  that  there  was  consider- 
able soft  com  in  the  crib,  and,  on  account  of 
the  difference  In  tempeiittnre,  the  com,  at 
the  time  the  writ  was  dissolved,  was  spoiling, 
thereby  impairing  its  marketability  and  val- 
ue ;  that  on  account  of  the  levy  of  the  second 
writ  of  attachment  defendant  was  unable  to 
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Kll  the  shoteg,  com,  or  other  property,  or 
to  consummate  a  lease  for  the  Onthrle  coun- 
ty land,  and  that  he  fed  the  com  to  the 
shoteg,  and  later,  In  purmiance  of  a  stipula- 
tion between  the  parties  hereto,  sold  the  bogs 
for  $10,25  per  hnndred,  reallidng  from  said 
sale  $1,425.26. 

The  court  limited  the  Jury,  in  the  allow- 
ance of  damages,  to  those  resulting  from  the 
lery  of  the  first  wilt,  and  submitted  the 
claimed  depreciation  in  value  and  Inability 
of  defendant  to  handle  and  dispose  of  the 
attached  property.  No  evldotce  was  offered 
tending  to  show  depreciation  In  the  Talne  of 
the  live  stock  or  Harm  Unplements.  Some 
evidence  was  offered  to  the  effect  that,  on  ac- 
count of  the  soft  com,  the  market  price  there- 
of was  less  on  March  4th  than  it  was  on  Jan- 
nary  3l8t  preceding.  The  com  was  not  sold, 
but  was  fed  to  the  sbotes,  for  which  a  sub- 
stantial price  was  received. 

The  principal  contention  of  counsel  tot 
appellant  is  that  the  verdict  of  the  Jury  is 
excessive  and  the  result  of  passion  and  prej- 
udice. We  gather  from  the  evidence  that 
defendant  intended  to  remove  his  farm  im- 
plements and  such  of  his  live  stock  as  was 
necessary  for  the  cultivation  of  the  Onthrle 
county  land  to  that  county,  and  that  be  fully 
Intended  to  sell  the  shotes  and  com.  The 
market  value  of  the  sbotes,  at  the  time  of 
the  levy.  Is  not  shown,  and  there  is  no  claim 
in  the  argument  of  counsel  for  appellee  tbat 
defendant  suffered  damage  on  account  of 
depredation  in  the  value  of  the  sbotes.  £tm- 
pba«U,  however.  Is  glvea  to  defendant's 
claim  that  be  was  unable,  because  of  the  levy 
of  the  attachment  upon  his  property,  to  obtain 
a  lease  to  the  land  in  Guthrie  county,  and 
was  unable  to  farm  during  the  year  1916,  but 
no  damages  were  shown. 

The  verdict  of  $1,000  actual  damages  la 
Dot  sustained  by  the  evidence.  It  is  very 
doubtful  whether  defendant  suffered  more 
than  nominal  damages.  He  realized  a  sub- 
stantial price  for  the  shotes,  which  were  fat- 
tened upon  the  corn  that  he  had  contracted 
to  sell  at  from  51  to  67  cents  per  bushel,  and 
there  is  no  suggestion  in  the  evidence  that 
he  did  not  obtain  at  least  the  highest  mar- 
ket value  for  his  com  during  the  time  it  was 
held  under  the  attachment  in  the  price  paid 
for  the  bogs.  Defendant  was  indebted  to 
plaintiff  In  the  sum  of  $1,000,  which  was  past 
dae  when  the  writ  was  sued  out,  and  plain- 
tiff had  a  right  to  a  landlord's  writ ;  the  dif- 
ference between  the^  being  somewhere 
around  $200.  To  permit  a  verdict  wiping  out 
entirely  the  Judgment  in  favor  of  plaintiff, 
and  compelling  the  payment  by  him  of  an  ad- 
ditional $1,000,  does  not  appear  to  the  court 
to  be  justifled  by  the  record  before  us,  and 
we  cannot,  therefore,  permit  the  verdict  to 
itand.  So  t&r  as  the  record  discloses,  the 
horses,  cows,  and  farm  implements  were 
vrorth  as  much  on  March  4th  as  they  were  at 


the  time  of  the  levy.  Defendant  had  not  been 
disturbed  in  his  possession  or  use  thereof, 
and,  so  far  as  the  record  discloses,  same  could 
have  been  sold  as  readily  after  the  levy  was 
dissolved  as  before,  so  tbat  the  only  element 
of  damage  shown  Is  the  claimed  depredation 
in  the  market  value  of  the  corn,  and,  in  our 
(pinion,  defendant  has  failed  to  show  that 
he  was  snbstantialiy  damaged  on  tbat  ac- 
count. 

Other  questions  are  argued  by  counsel,  but 
they  present  only  questions  of  t»ct 

For  the  reasons  indicated,  the  Judgment 
of  the  court  bdow  will  be,  and  Is  reversed. 

PRH8TON,  C.  J,  and  EVANS,  LADD, 
STBVEtNS,  and  SALING-BR,  JJ.,  ooncar. 


STATE  V,  STRUM.    (No.  82400.) 
(Supreme  Court  of  Iowa.    Nov.  22,  1916.) 

1.  GBnaNAL  Law  «=3ll3(K6)— AppeaI/— Soopk 
ov  Rkvibw  —  NicaasiTY  or  Points  and 
PaoFOBiTioNa 

Nothing  will  be  reviewed  on  appeal  which  is 
not  included  in  some  brief  point. 

2.  CanoNAi,  Law  «=9460  —  Opinion  Evi- 
dence—Valuk. 

In  prosecution  for  receiving  stolen  brass,  the 
purchasing  agent  of  the  owner  of  the  brass  could 
testify  to  the  value  of  the  brass  stolen,  though  be 
did  not  show  familiaritjr  with  the  market  price 
of  secondiiand  brass  articles  such  as  those  stol- 
en in  the  place  from  which  they  were  stolen, 
but  showed  that  he  knew  generally  the  value  of 
such  articles. 

S.  CanaNAi,  Law  «=>371(2)  —  Bbceivino 
Stolen  Ooods  —  Evidence  of  Otheb  Of- 

VENSEB— EtKECT  OK  ADMISSION  OP  INTENT. 

In  prosecution  for  receiving  stolen  goods, 
where  accused's  attorney  admitted  of  record  that 
whatever  act  accused  did  he  did  intentionally 
and  not  through  inadvertence,  evidence  of  his 
other  acts  in  receiving  stolen  goods  in  an  inde- 
pendent transaction  shonld  not  have  been  admit- 
ted. 

4.  RxoBiviNo  Stolen  Goods  «=a2— Akticles 
Attached  to  Realix  —  Subject  of  Lab- 

CENY. 

In  prosecution  fOr  receiving  stolen  goods 
consisting  of  machinery,  some  of  which  had  been 
BO  attached  to  the  realty  as  to  become  fixtures, 
it  was  no  defense  that  such  articles  were  not 
the  subject  of  larceny,  since  after  the  thief 
severed  them  from  the  realty  he  committed  the 
larceny  by  removing  them  fr»m  the  premises. 

5.  Reoeivino  Stolen  Ooodb  «sa8(2)  —  Con- 
sent OF  OwMBB— Evidence. 

Where,  in  prosecution  for  receiving  stolen 
goods,  the  purchasing  agent  of  the  owner  of 
stolen  goods  alone  testified,  the  mere  fact  that 
he  could  not  competently  say  that  no  consent  to 
the  taking  was  given  does  not  of  itself  consti- 
tute a  failure  to  prove  want  of  consent. 

6.  Cbiminal  Law  «=»814(5)— Instkuotion*— 
Mattebs  Not  Sustained  by  Evidence. 

In  prosecution  for  receiving  stolen  goods,  in- 
stmction  authorizing  conviction  if  specific  arti- 
cles shown  by  the  evidence  "and  other  articles 
described  in  the  indictment"  werejound  to  have 
been  stolen  should  not  be  given,  since  it  might 
authorize  conviction  for  receiving  articles  alleg- 
ed, but  not  shown,  to  have  been  stolen. 
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7.  Reckivino  Stouot  Goods  «s»8(2)  —  Evi- 
DENCK—ADMissiBiurY— Value. 

In  prosecution  for  receiving  stolen  goods, 
while  tneir  value  must  be  measured  as  of  the 
time  when  the  goods  are  received  by  accused  and 
not  the  time  when  they  were  stolen,  yet,  if 
there  is  evidence  that  there  was  no  change  in 
value  between  such  times,  evidence  of  the  value 
when  the  goods  were  stolen  is  admissible. 

8.  CRiMiifAL  IjAw  <8=5»1122(5)—ApPEAir— Rec- 
ord— INSTBUCTIOKS. 

In  prosecution  for  receiving  stolen  goods,  the 
court  on  appeal  cannot  determine  whether  in- 
struction as  to  test  of  defendant's  credibility  as 
a  witness  was  improper,  because  no  standard  for 
testing  the  credibility  of  other  witnesses  was 
laid  down,  in  the  absence  fr<xn  the  record  of 
any  one  or  more  instructions. 

9.  Criminal    ILiaw    «=»7e7   —   Reasonable 
Doubt— IN8TBOCTI0N   Invadino   Province 

or  JUBT. 
In  prosecution  for  receiving  stolen  goods,  in- 
struction enumerating  all  the  elements  of  the  of- 
fense, and  stating  that  if  the  jury  was  convinc- 
ed of  accused's  guilt  thereof  beyond  a  reasonable 
doubt  it  "should"  find  him  guilty,  was  not  ob- 
jectionable for  the  use  of  the  word  "should." 

10.  Criminal  Law  *=»1129(3)  —  Appeal  — 
Assignments  of  Eebob— Sufficiency. 

Proposition,  "that  the  court  erred  in  over- 
ruling motion  for  new  trial  and  that  a  new  trial 
should  have  been  granted  under  the  record  in  the 
evidence  in  this  case,"  is  too  general  to  warrant 
review. 

Appeal  from  District  Court,  Black  Hawk 
County;    C.  W.  MuUan,  Judge. 

Appeal  frwn  a  conviction  for  receiving 
stolen  property.    Reversed  and  remanded. 

V.  Ia  Belt  and  Mears  &  Lovejoy,  all  of 
Waterloo,  for  appellant  H.  M.  Havner, 
Atty.  Gen.,  and  F.  O.  Davidson,  Asst.  Atty. 
Gen.,  for  the  State. 

SALINGER,  J.  [1,2]  I.  Whatever  effect 
upon  the  right  to  review  the  presence  or  ab- 
sence of  an  adequate  point,  under  thte  cap- 
tion "Errors  Relied  Upon  for  Reversal,"  may 
be.  It  is  thoroughly  well  settled  that  nothing 
will  be  reviewed  which  is  not  included  in 
some  "Brief  Point."  Under  this  limitation, 
the  only  question  we  have  as  to  the  proprie- 
ty of  receiving  testimmiy  on  the  value  of 
the  things  stolen  is  raised  by-  brief  point  1, 
which,  in  effect,  complains  that  the  state 
made  no  attempt  to  prove  the  actual  value 
on  the  theory  that  there  was  no  market  val- 
ue, wherefore  it  was  error  to  permit  a  wit- 
ness who  shows  be  has  no  knowledge  as  to 
the  market  value  of  any  of  these  things,  and 
who  testified  there  was  no  market  value  for 
such  articles  in  Waterloo,  to  testify  what  the 
market  value  of  these  articles  were  In  Wa- 
terloo. Further  light  is  thrown  upon  the 
complaint  by  the  citations  in  support  of  this 
proposition,  to  wit:  Engster  v.  State,  11 
Neb.  539,  10  N.  W.  453;  34  Cyc.  629;  State 
V.  Felnberg,  145  Iowa,  329,  124  N.  W.  208. 
This  complaint  is  directed  to  the  witness 
Bird.  He  was  a  manager  in  the  plant  from 
which  the  property  in  question  was  stolen. 
He  says  it  Is  his  duty  to  buy  supplies  and 
repair  parts  for  the  machinery  In  the  plant. 


and  that  he  keeps  himself  posted  In  regard 
to  die  prices.  He  shows,  he  knows  the  gen- 
eral nature  of  the  things  ^:(Hen,  such  as 
what  they  were  used  for,  where  attached, 
the  material  of  which  tb^  were  made,  and 
bow  constructed;  how  mu<^  wear  there  was 
on  them  and  their  general  condition  at  the 
time  of  taking;  their  original  cost  or  the 
original  cost  of  things  like  them;  their 
cost  new  at  the  time  taken.  He  says  he 
knows  the  price  of  the  repair  parts  of  this 
machinery.  He  has  a  catalogue  from  the 
Chicago  Wreddng  House  people  who  quote 
"all  secondhand  goods."  He  admits  he  never 
bought  or  sold  a  secondhand  filler;  that  be 
has  no  knowledge  of  any  can  filler  that  had 
been  used  for  two  years  being  sold  any- 
where, and  no  knowledge  of  the  value  ot  the 
stolen  prc^perty,  and  has  himself  never 
bought  or  sold  any  can  filler  at  secondhand. 
And  he  testifies  he  Is  familiar  with  the  gen- 
eral market  value  In  Waterloo  of  the  arti- 
cles In  question  at  the  time  the  indictment 
charges  they  were  received  by  the  defendant. 
It  is  also  true,  however,  that  at  times  he 
seems  to  base  himself  upon  what  the  prop- 
erty stolen  would  be  worth  to  some  buyer 
who  had  special  use  for  them,  or  to  himself, 
and  says  he  does  not  know  what  others 
would  give.  True,  also,  he  testifies  there  is 
no  market  for  this  stuff  In  Waterloo,  and 
that  the  Artificial  Ice  Company  would  bo 
the  exclusive  market,  because  it  Is  the  only 
ice  plant  In  Waterloo. 

On  this  foundation  he  was  allowed,  over 
apt  objections,  to  testify  concerning  the  rea- 
sonable market  value  of  some  of  the  articles 
alleged  to  have  been  stolen,  giving  their 
value  as  of  the  time  defendant  is  charged 
with  receiving  them.  The  question  Is 
whether  the  reception  of  this  testimony  con- 
stitutes error. 

EJngster  v.  State,  11  Neb.  539,  10  N.  W. 
453,  lays  down  the  general  proposition  that, 
before  a  witness  Is  competent  to  testify  as 
to  the  value  of  property,  he  must  show  by 
Ms  testknoiiy  that  he  has  knowledge  of  the 
value  of  such  property.  In  that  case,  one 
witness,  being  asked  whether  he  was  a  Judge 
of  clothing,  answered,  "Yes,  ot  my  own," 
and  testified,  too,  that  he  "guesses  he  was  a 
Judge  of  the  price  of  clothing."  Another  tes- 
tified he  had  worked  in  a  general  merchan- 
dise store  and  thinks  he  Is  acquainted  with 
the  value  of  clothing,  and  he  was  then  per- 
mitted to  testify  as  to  value,  thoif^h  It  no- 
where appears  he  had  purchased  or  sold 
clothing  or  knew  anything  of  its  value.  It 
was  held  that  no  competency  was  shown. 

But  we  think  the  rule  is  not  thus  strict  in 
this  Jurisdiction.  In  Jeffries  v.  Snyder,  110 
Iowa,  359,  81  N.  W.  678,  we  held  that  one 
owning  or  using  household  goods  Is  compe- 
tent to  testify  as  to  their  value  without 
showing  special  qualifications  enabling  him 
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to  eziirMS  an  opinion.    In  Colby  t.  Kimball, 
99  Iowa,  321,  68  N.  W.  786,  it  Is  held  that,  in 
the  absence  of  spedflc  objection  to  the  com- 
petency of  tbe  witness,  he  may  give  his  opin- 
ion as  to  the  value  of  a  piano,  although  he 
has  not  been  expressly  examined  with  re- 
spect to  his  knowledge  of  value.  If  ho  has  so 
testified  as  to  show  that  he  knows  somethUig 
of  pUnos.    In  State  v.  Finch,  70  Iowa,  316, 
30  N.  W.  578,  59  Am.  Rep.  443,  we  go  so  far 
as  to  hold  that  where.  In  a  j)roee«rutlon  for 
the  larceny  of  a  sealskin  overcoat,  a  wit- 
ness testifies  he  had  never  seen  such  a  coat 
bought  or  sold,  did  not  show  he  had  any 
knowledge  of  the  value  of  sucb  an  article 
except  such  as  any  n»an  of  ordinary  lutelll- 
gence  might  be  presumed  to  have,  his  testi- 
mony as  to  the  value  of  the  coat  was  ad- 
missible.   In  State  v.  Hathaway,  100  Iowa, 
225,  69  N.  W.  449,  it  is  held  that,  where  the 
article  stolen  consists  of  a  trunk  containing 
the   family    wearing    apparel,    the   wife   of 
prosecutor,   aftM'   testifying  that  she  knew 
the  value  of  the  articles,  is  competent  to  tes- 
tify as  to  such  value,  though  she  may  not 
have  known  the  value  in  a  secondhand  store 
or  at  public  auction.     The  holding  of  Mc- 
Mahon  V.  City,  107  Iowa,  62,  77  N.  W.  617,  70 
.i^.  St  Rep.  143,  Is  that,  on  a  negligent 
burning  of  household  goods  and  wearing  ap- 
parel  used  by  a  family,  thfe  actual  value 
based  on  their  cost,  condition,  and  age,  and 
not  their  market  value.  Is  the  measure  of 
damages.     In  Latham  v.  Shipley,  86  Iowa, 
543,  53  N.  W.  342,   there  was  no  evidence 
that  a  machine  used  by  printers  and  possess- 
ing the  same  defects  as  the  one  in  inquiry 
were  so  common  as  to  be  considered  In  fixing 
prices,  and  no  testimony  that  such  had   a 
fixed  market  value  in  <ailcago,  but  it  was 
h?ld  that  one  who  was  shown  to  have  a 
practical  knowledge  of  such  machines  from 
his  avocation    as   a   printer,   and   to  know 
■something  of  their  value  from  price  lists, 
was  competent  to  testify  as  to  the  value  of 
the  machine   in   question.     And   while   the 
general  market  value  of  stolen  property  gov- 
erns In  determining  its  value  in  case  of  lar- 
ceny, when   this  prt^erty  has   no  general 
inai^et  value  the  original  cost  may  be  sh'own 
in  CMinectlon  with  its  condition  at  the  time 
of  the  larceny  to  prove  Its  value  when  stolen. 
State  V.  Lewis,  144  Iowa,  483.  123  N.  W.  168. 
We  are  Inclined  to  think  that  the  objec- 
tions to  the  testimony  of  Bird  are  not  well 
taken. 

[31  II.  After  the  jury  was  Impaneled,  and 
before  the  opening  statements  were  made,  the 
attorney  for  the  defendants  made  the  follow- 
ing admission  of  record: 

"Comes  now  tbe  defendant  in  open  court,  in 
the  presence  of  the  court  and  jury,  and  states 
I  tliit  whatever  act  he  did  with  which  he  is  charR- 
1  ^d  be  did  it  designedly;  that  it  was  not  aoci- 
■  dental  or  unintentional  or  through  inadvertence ; 
I        and  that  whatever  he  did  he  did  knowingly." 

I  Over  apt  objection,  testimony  was  admit- 

,       ted  teodins  tP  show  that  the  defendant  bad 


bought  stolen  property  through  a  transaction 
not  connected  with  the  one  being  prosecuted 
for  and  occurring  prior  to  the  act  upon 
which  the  Indictment  is  based.  One  defense 
of  its  admission  made  by  the  state  is  that 
evidence  of  the  purchase  of  other  stolen 
brass  Is  admissible  to  show  the  Intent  and 
the  absence  of  mistake  or  accident,  and  the 
many  oases  dted  for  this  proposition  fully 
sustain  the  statement.  But  the  question  re- 
mains whether  since  this  Is  the  only  purpose 
for  which  such  evidence  is  properly  receiva- 
ble. It  may  be  adduced  over  objection  when 
there  is  an  adndsslon  of  record  that  there 
was  no  accident  or  mistake,  and  that  what- 
ever was  done  was  done  intentionally  and 
knowingly. 

On  this  question  the  state  relies  upon 
State  V.  Standaerry,  166  N.  W.  859,  and 
some  other  decisions,  Including  one  in  Kan- 
sas, which  are  fully  considered  in  the  Stans- 
berry  Case.  There  is  nothing  in  that  case 
that  permits  evidence  which  is  manifestly 
needless  and  Is  calculated  to  arouse  preju- 
dice. Tbe  reasoning  upon  which  tbe  case  is 
bottomed  is  that  the  bloody  clothing  of  one 
assaulted,  where  It  is  charged  there  was  an 
Intent  to  murder,  may  be  received  In^  evi- 
dence, though  the  defendant  concedes  on  the 
trial  "that  whatever  described  by  Dr.  Prints 
by  the  way  of  cuts  resulting  In  loss  of  blood 
were  made  by  this  defendant  and  niade  by 
blm  In  the  exercise  of  right  of  self-defense," 
and  its  reasoning  I^  that  since  this  conces- 
sion does  not  admit  an  Intent  to  murder, 
and,  at  most,  amounts  to  no  more  than  say- 
ing that  the  wounds  were  no  worse  than  one 
witness  for  the  state  de8crll)e8,  such  admis- 
sion could  not  foreclose  the  right  of  the  state 
to  show  by  the  condition  of  tbe  clothing  that 
the  injury  was  more  aggravated  than  the  tes- 
timony of  the  doctor  disclosed,  and  was  of 
sucli  character  as  to  Indicate  an  Intent  to 
murder.  It  is  manifest  that  this  case  cannot 
rule,  If  It  onoe  be  conceded  that  In  whatso- 
ever the  defendant  here  did  lie  acted,  not  by 
accident  or  mistake,  but  Intentionally  and 
knowingly;  tliat  it  cannot  rule  where  testi- 
mony Is  forced  Into  the  record  which  has  no 
right  to  be  there,  except  to  show  that  the  de- 
fendant did  act  intentionally  after  he  has 
solemnly  admitted  of  record  that  this  Is  so. 
We  do  not  see  that  Mclntlre  v.  State,  10  Ind. 
26,  adds  much  to  the  position  of  appellant. 
It  hcrids  that  it  is  error  to  permit  testimony 
tending  to  show  tiiat  the  person  of  whom  de- 
fendant had  received  ttie  property  bad  stt^en 
other  property  of  the  same  kind  from  anoth- 
er person  at  a  different  time.  On  the  other 
hand,  State  v.  Dexter,  115  Iowa,  678,  87  >'. 
W.  417,  dted  by  the  state  certainly  throws 
no  light  on  the  point  In  debate.  For  all  it 
rules  is  that  on  the  charge  of  having  obtain- 
ed goods  by  false  pretenses,  evidence  that 
defendant  procured  goods  from  others  on  the 
same  representations  is  admissible.  But  In 
State  V.  Vance,  119  Iowa,  685,  84  N.  W.  204, 
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It  Is  held  that  on  a  prosecution  for  lewdness, 
where  the  defendant  admits  in  open  court 
and  before  the  Jury  that  If  what  Is  charged 
were  In  fact  done,  It  was  designedly  done,  it 
Is  error  to  ad3nlt  ervldence  of  other  similar 
acts  done  In  the  presence  of  other  parties  for 
the  purpose  of  showing  Intent  The  appellee 
Intimates  that  the  case  is  questionable  au- 
thority. But  it  has  been  approved  in  Soren- 
son  V.  U.  S.,  168  Fed.  794,  04  C.  a  A.  181.  Its 
rule  Is  distinctly  affirmed  In  State  v.  Weav- 
er, 166  N.  W.  379.  It  Is  approved  U  State  v. 
CrofTord,  121  Iowa,  406,  96  N.  W.  889,  and 
dealt  with  approvingly  In  State  v.  Berger, 
121  Iowa,  686,  96  N.  W.  1094;  State  v. 
Clark,  160  Iowa,  146,  140  N.  W.  821;  State 
y.  Neubauer,  145  Iowa,  346,  124  N.  W.  312; 
State  ▼.  O'Connell,  144  Iowa,  562,  123  N.  W. 
aoi ;  and  State  v.  Lewia,  139  Iowa,  406,  116 
N.  W.  606. 

It  was  error  to  receive  this  testimony. 

HI.  It  is  asserted  there  is  no  competent 
evidence  that  the  property  stolen  and  alleged 
to  be  that  of  the  Artificial  Ice  &  Fuel  C!ompa- 
ny  of  Waterloo  was  the  property  of  that  cor- 
poration. 

Another  point  made  is  <Mie  that  la  not  met 
by  the  state  because  It  misapprehends  it.  It 
is  that,  while  an  indictment  for  larceny  la 
not  defective  because  it  specifies  a  number 
of  articles  as  stolen  and  alleges  the  value  in 
a  lump  sum  only,  if  the  proof  fbils  to  show 
that  some  of  the  Items  specified  were  stolen, 
then  there  is  a  case  wherein  it  cannot  be 
known  how  much  of  the  lump  value  named 
in  the  indictment  should  be  allotted  to  the 
part  stolen,  and  hence  there  is  no  allega- 
tion of  value  of  each  or  all  the  items  found 
to  have  been  stolen.  The  point  is  dearly 
developed  in  26  Oyc.  p.  86;  Ware  v.  State, 
2  Tex.  App.  547 ;  Meyer  v.  State,  4  Tex.  App. 
121 ;  Doyle  V.  State,  4  Tex.  App.  263 ;  Thomp- 
son V.  State,  43  Tex.  268;  State  v.  Brew, 
4  Wash.  96,  29  Pac.  762,  81  Am.  St.  Rep.  904. 
See,  also.  State  v.  Budc,  46  Me.  531 ;  State 
v.  Hood,  61  Me.  863;  State  v.  Glaze,  177 
Iowa,  467, 159  N.  W.  260.  Upon  neither  point 
are  we  all  agreed.  Therefore,  in  analogy  to 
State  v.  Asbury,  172  Iowa,  616,  164  N.  W. 
916,  Ann.  Cas.  1918A,  866,  we  express  no 
opinion  upon  either  point. 

[4,  (]  IV.  A  point  presented  in  the  motion 
to  direct  verdict  for  the  defendant  Is  raised 
on  the  appeal,  and  is  that  a  peremptory  ac- 
quittal should  have  been  directed  because 
the  articles  alleged  to  have  been  stolen  and 
received  were  a  part  of  the  realty,  and  there- 
fore not  the  subject  of  larceny.  Related,  Is 
another  ground  of  the  motlbn  to  direct,  that 
there  was  no  evidence  of  nonconsmt  because 
Bird  waa  in  no  position  to  testify  as  to 
whether  or  not  the  owners  or  managers  or 
persons  in  control  gave  their  consent  to  the 
taking.  As  to  these,  we  have  to  say  that 
while  It  may  be  assumed,  for  tlie  sake  of  ar- 
gument, that  the  Jury  might  have  found  that 
parta  of  machinery  torn  loose  were  so  at- 


tached to  the  realty  as  that  Its  detachment 
constituted  a  mere  trespass.  It  may  not  be 
hold  that  th^B  Is  so  as  matter  of  law.  Fur- 
ther, it  does  not  follow  that,  because  the  orig- 
inal taking  constituted  a  mere  injury  to  real- 
ty, what  was  deta<Aed  from  the  realty  might 
not  thereafter  become  the  subject  of  larceny 
and  be  stol^i.  After  this  property  was  de- 
tached, it  was  taken  from  the  plant  and  se- 
creted, at  least  for  some  siflistanUal  period 
of  time.  If  tb^eafter  it  was  secretly  takea 
possession  of  mthont  tlie  consoit  of  the  own- 
ers, and  with  intent  to  steal,  this  might  be 
larceny,  even  though  the  propnty  stolen  waa 
at  one  time  and  by  the  thief  detached  from 
realty.  As  tx>  the  failure  to  diow  nonconsent, 
the  fact  that  Bird  might  not  competently  say 
that  no  consient  was  given  by  the  owner  does 
not  of  ItseU  constitute  a  failure  to  prove 
want  of  consent.  His  testimony  is  not  all 
there  Is  to  establish  itonoonamt.  l^iose  wbo 
stole  the  property  themselveB  testified  that 
no  consoit  was  given  by  any  one. 

y.  Under  the  rule  that  the  brief  points 
limit  the  review,  one  attack  upon  instruction 
6  is  found  in  the  assertion  of  brief  points  6 
and  7,  to  the  efCeot  that  the  court  erred  in 
making  reference  "to  articdes  as  having  been 
stolen  or  received  by  the  defendant  which 
were  not  mentioned  in  the  indictment"  So 
as  to  instructlona  4,  7,  and  8.  The  objection 
is  bottomed  on  the  fact  that  the  instructions 
deal  with  a  "force  feed  lubricator,"  while  the 
indictment  specifies  a  "self-feeding  lubrica- 
tor." We  think  the  exception  la  a  strained 
one. 

VL  The  same  point  is  made  In  a  different 
foitn  by  the  statouent  that  it  is  not  proper 
to  admit  evidence  of  the  value  of  the  arti- 
cles not  alleged  in  the  indictment  to  have 
been  stolen.  This  refers  to  permitting  Bird 
to  say  that  the  "self-feeding  lubricator"  was 
worth  $25.  The  point  is  not  well  taken.  The 
Indictment  does  allege  that  Just  such  a  lu- 
bricator was  stolen.  Possibly  the  contention 
rests  also  on  the  fact  that  the  witness  spoke 
of  the  lubricator  stolen  as  "n  force  feed  lu- 
bricator." To  repeat  the  point  is  a  strained 
one. 

VII.  It  Is  clear  by  the  testimony  of  the 
witness  Bird  that  only  three  globe  valves 
were  taken  in  toto,  and  tliat  from  some  of 
the  Jenkins  globes  nothlne  but  the  "bonnet" 
was  takea;  and  the  court  struck  out  all  evi- 
dence relating  to  the  globe  valves  not  talien 
in  whole  and  from  which  the  bonnets  only 
were  taken,  on  the  ground  •that  these  arti- 
cles do  not  conform  to  the  allegations  In  the 
Indictment.  The  appellant  e:(cepted  to  this 
ruling,  but  seems  now  to  think  it  of  some  ad- 
vantage. It  is  not  quite  clear  to  us,  but  is 
probably  the  basis  of  the  point  that  the  in- 
dictment alleges  the  taking  of  "about  12 
Jenkins  globe  valves,"  and  that  there  is  a 
fatal  variance  l>ecause  there  was  no  evidence 
that  the  valves  taken  were  Jenkins  valves. 
We  find  no  brief  point  raising  that  proposi- 
tion; none  that  presents  the  complaint  that 
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the  iHroof  of  what  was  taken  varies-  from 
the  allegatlona  of  the  indictment 

[I]  VIII.  It  is  seriously  open  to  question 
whether  charging  what  the  jury  was  author- 
ized to  do.  If  certain  items  and  "other  arti- 
cles described  In  the  indictments"  were  found 
to  have  been  stolen,  did  not  submit  whether 
some  articles  described  In  the  indictment  had 
been  stolen  whldi,  thongh  described  In  the 
indictment,  were  not  shown  to  have  beoi 
stolen.  Should  the  evidence  be  the  same  on 
retrial,  fucfa  instruction  should  not  be  glvm. 

[7]  IX.  True,  on  the  diarge  af  reoetving 
stolen  property,  the  value  of  the  property 
must  be  measured  as  of  the  time  when  It 
was  received,  and  not  the  time  when  it  was 
stolen.  Bat  if  it  competently  appear  what 
the  value  was  when  stolen,  and  further  there 
Is  evidence  from  which  the  Jury  may  find 
that  the  condition  of  the  stolen  property  re- 
mained unchanged  or  substantially  so  at  the 
time  when  it  was  received,  then  testimony 
as  to  value  at  the  time  of  the  theft  is  not 
Improper.  We  are  of  opinion  there  was  evi- 
dence from  which  the  Jury  could  find  there 
was  no  change  In  value  between  these  two 
points  of  time,  and  that  hence  evidence  re> 
celved  as  to  the  value  at  the  time  the  proper- 
ty was  stolen  should  not  have  been  excluded 
because  the  ultimate  question  is  value  at 
the  time  of  receiving.  We  do  not  think  the 
complaint  well  taken  that  objection  7  confus- 
es the  time  of  the  theft  with  the  time  of  re- 
ceiving. 

[t]  X.  One  complaint  is  that  by  instruc- 
tion 12  the  jury  is  told  how  to  test  the  credi- 
bility of  the  testimony  of  the  defendant  as  a 
witness,  and  that  nothing  is  said  about  test- 
ing the  credibility  of  other  witnesses  by  the 
same  standard  or  any  other.  In  the  first 
place,  we  find  no  brief  point  raising  the  ques- 
tion. In  the  next,  in  the  setting  out  of  the 
instructions  the  abstract  does  not  claim  that 
all  of  them  are  set  out  The  insthictions  are 
set  out  in  chronological  order  from  1  to  8, 
both  inclusive,  and  following  ne.\.t  to  that 
is  an  Instruction  nimibered  12 — from  which 
the  Inference  is  fair  that  a  No.  10  aod  No.  11 
were  given.  For  all  we  can  see,  those  In- 
structions may  have  cured  the  alleged  error. 

[I]  XI.  Instruction  5  charges  that  defend- 
ant is  presumed  to  be  Innocent  of  the  crime 
charged  nntll  proved  guilty  beyond  a  rea- 
sonable doubt;  that  this  presunyttlon  pre- 
Tails  at  all  stages  of  the  trial  and  until  every 
elonent  necessary  to  constitute  the  crime 
of  buying  and  receiving  stolen  property  has 
been  established  by  the  state  beyond  a  rea- 
sonable doubt;  that,  however.  It  Is  not  nec- 
essary the  state  should  establish  every  es- 
sentjial  fact  in  the  case  beyond  a  reasonable 
doubt,  and  if,  upon  a  consideration  of  the 
whole  case  and  all  of  the  evidence  adduced 
therein,  the  jury  has  no  reasonable  doubt  of 
the  gnllt  o'f  the  defendant,  he  should  be 
foond  guilty  as  charged  in  the  indictment; 
aliter  if  otherwise.  The  objection,  made  is 
that  the  word  "should"  ought  not  to  have 


been  used;  that  its  meaning  is  a  command 
by  the  court  to  find  the  defendant  guilty; 
that  the  word  "may"  should  have  been  used 
instead,  thus  leaving  it  a  matter  of  discre- 
tion with  the  jury  whether  under  this  state- 
ment of  facts  they  should  or  should  not  find 
the  defendant  guilty.  True,  in  State  v.  Rich- 
ardson,  179  Iowa,  770,  162  N.  W.  28,  I*  R.  A.  * 
1917D,  944,  we  held  that,  even  if  a  jury  might 
have  found  that  defendant  was  guilty  <^  as- 
sault with  Intent  to  inflict  a  great  bodily  in- 
jury because  of  his  wanton  negligence,  an 
instruction  that  If  defendant  was  guilty  of 
such  negligence  he  must  be  found  guilty  was 
to  be  ooodemned.  It  will  be  noticed  that  io 
the  Richardson  Oase  it  did  not  necessarily 
follow  from  the  jury's  finding  such  negligence 
that  there  was  the  spedflc  intent  required  to 
make  out  the  crime  charged.  Consequently, 
the  Instruction  Invaded  and  was  held  to  in- 
vade the  province  of  the  Jury.  But  the  ques- 
tion here  is  whether  it  is  improper  to  tell 
a  jury  that,  if  it  finds  every  fact  establish- 
ing guilt  to  be  established  beyond  reasonable 
dotibt,  it  should  convict.  Applied  to  such  a 
finding,  the  direction  that  thereupon  the  de- 
fendant should  be  found  guilty  does  not 
Interfere  with  the  proper  functions  of  the 
jury,  and  stops  at  directing  it  as  to  what 
the  law  expects  of  it  when  it  finds  guilt  Is 
established  beyond  all  reasonable  doubt. 
•  [10]  XII.  Another  proposition  urged  Id 
almost  literally  that  the  court  erred  In  over- 
ruling defendant's  motion  for  new  trial,  and 
that  a  new  trial  should  have  been  granted 
"under  the  record  in  the  evidence  in  this 
case."  These  are  too  general  to  .entitle  to 
review. 

Xni.  There  is  an  assignment  that  the  in- 
structions were  erroneous  as  a  whole,  be- 
cause they  ai<e  long  and  involved  and  so  com- 
plicated as  that  it  is  impossible  for  any  In- 
telligent juryman  to  understand  what  the 
court  was  trying  to  say  to  the  jury,  nnd  the 
charge  tended  to  confuse  rather  than  to  give 
light  upon  any  of  the  questions  involved.  It 
may  well  be  doubted  whether  this  Is  specific 
enough  to  entitle  to  review.  But  be  that  as 
it  may,  all  that  is  practicable  to  say  ^vithln 
the  reasonable  length  of  aa  opinion  is  that 
the  charge  as  a  whole  is'not  open  to  this  ob- 
jectl<». 

XIV.  In  State  v.  Pelrce,  178  Iowa,  422, 168 
N.  W.  1050,  we  pointed  out  how  conflicting 
the  decisions  were  upon  when  it  was  proper 
to  give  the  jury  an  additional  instruction 
after  there  was  failure  for  a  long  time  to 
reach  a  verdict,  and  how  difficult  it  was  to  de- 
termine from  the  decisions  when  the  form  of 
such  an  instruction  was  proper.  We  tried 
in  the  Pelrce  Cbse  to  indicate  what,  if  any, 
general  rule  might  be  deduced  from  the  de- 
cisions as  a  whole,  and  proceeded  to  say 
that— 

"Tb«  rule  as  above  stated  shows  on  its  tace 
how  difficult  it  is  to  apply  it  with  safety  to 
the  rights  of  the  parties.  That  it  is  the  one 
which  our  holdings  compel  docs  not  obviate  its 
dangers.    Therefore,  though  its  wording  is  tech- 
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nlcnlly  correct  and  has  often  been  approTed,  it 
will  be  better  not  to  ^ve  it  unless  It  be  in  an 
extreme  case." 

We  shall  not  lengthen  this  opinion  by  set- 
ting out  the  instruction  complained  of,  nor 
even  an  analysis  of  it  We  thus  refrain  be- 
cause ttiere  must  be  a  reversal  on  other 
grounds,  and  no  occasion  may  arise  on  a  re- 
trial to  give  such  additional  instruction* 

For  the  errors  pointed  out  in  paragraph 
2  of  the  opinitm,  there  must  be  a  reversal. 

Reversed  and  remanded. 

PRESTON;  C.  J.,  and  LADD  and  EVANS, 
JJ.,  concur. 


RARICK  V.  WOMER  et  al.     (No.  31975.) 

(Supreme  Court  of  Iowa.     Nov.  16,  1918.) 

Vendor  and  Pubchabeb  $=»44— Contract  to 
Sell  Land — Undue  Influence— Evidence. 
Evidence  held  to  show  that  vendor,  a  wo- 
man 72  years  old,  inexperienced  in  business  and 
unacquainted  with  land  values,  was  peculiarly 
susceptible  to  the  influence  and  advice  of  her 
tenant,  and  was  unduly  influenced  by  him  to  sell 
him  her  land  at  a  grossly  Inadequate  price. 

Appeal  from  District  Court,  Johnson  Coun- 
ty;   R.  P.  HoweU,  Judge.     • 

Suit  la  equity  to  set  aside  and  de- 
clare void  a  written  contract  for  the  sale  of 
land.  The  trial  court  found  the  equities  to 
be  with  plaintiff,  and  entered  a  decree  as 
prayed.     The  defendants   appeal.   Affirmed. 

Outcher,  Davis  &  Hambrecht,  of  Iowa  City, 
for  appellants.  Stephen  Bradley,  of  Iowa 
City,  for  appellee. 

WEAVER,  J.  On  the  date  of  the  contract 
in  question  the  plaintiff  was  the  owner  ot  a 
farm  of  204  acres  in  Johnson  county,  Iowa. 
She  was  72  years  of  age,  a  widow,  and  lived  in 
Iowa  City,  several  miles  from  the  farm.  Her 
husband,  twho  formerly  owned  the  land, 
died  in  1907.  During  his  lifetime  he  leased 
the  land  to  the  defendant  William  H.  Wo- 
mer,  and  under  euccessive  leases  the  latter 
continued  to  occupy  the  property  as  tenant 
until  the  transaction  now  in  controversy.  On 
October  7,  1916,  a  written  contract  was  en- 
tered Into  between'  plaintiff  and  Womer  by 
which  plaintiff  undertook  and  agreed  to  sell 
and  convey  the  land  to  Womer  for  the  agreed 
consideration  of  $17,600,  of  which  sum  $1,000 
was  to  be  paid  down  and  the  remainder  In 
deferred  installments.  On  November  16, 
1916,  this  action  was  brought  to  cancel  and 
set  a'Side  the  contract  as  having  been  obtain- 
ed by  fraud  and  undue  advantage.  The  pe- 
tition alleges  that  plaintiff  was  living  alone 
without  intimate  friends  or  acquaintances, 
and  was  unacquainted  with  the  market  val- 
ues of  land  in  that  vldnlty,  and  that  de- 
fendants, knowing  ber  condition  and  situa- 
tion, took  advantage  of  her  age,  her  business 
inexperience  and  Ignorance  of  the  actual  val- 
ue of  her  lands,  and  falsely  and  fraudulently 


represented  to  her  that  said  lands  were  of  the 
fair  value  of  917,600,  well  knowing  that  in 
truth  and  in  fact  they  were  worth  more  than 
twice  that  sum,  and  thereby  Induced  her  to 
enter  into  the  contract  to  sell  the  land  to 
them  for  a  grossly  Inadequate  consideratioo. 
It  is  further  alleged  that  defendants  were  old 
acquaintances  of  the  plaintiff,  and  had  oc- 
cupied the  land  as  tenants  for  many  years; 
that  at  the  time  the  contract  was  made  she 
was  a  guest  of  the  defendants  In  their  home; 
and  that,  acting  upon  the  advantage  thus  af- 
forded, the^  Importuned  her  to  sell  them  the 
land ;  and  being  Ignorant  of  the  real  value  ot 
her  property,  and  relying  upon  defendants' 
representations  with  reference  thereto,  having 
confld«ice  in  their  friendship  and  honest}', 
and  having  no  indQ)endent  counsel  or  advice, 
she  yielded  to  their  solicitations  and  signed 
the  contract,  and  received  from  defendants 
the  sum  of  $1,000.  As  a  part  of  her  petition 
she  tenders  to  defendants  repayment  of  said 
sum  of  |1,000,  with  Interest  from  the  date  of 
the  contract,  and  asks  that  the  agreement 
be  rescinded  and  canceled. 

Answering  the  petition,  the  defendants  ad- 
mit the  making  of  the  contract  and  the  pay- 
ment by  them  of  $1,000  to  apply  on  the  agreed 
price  of  the  land,  and  deny  all  allegations  of 
fraud  and  undue  advantage  on  their  part. 

Trial  was  had  to  the  court,  which  found 
for  plaintiff  and  entered  a  decree  granting 
her  the  relief  prayed. 

The  general  rules  of  law  and  equity  ap- 
plicable to  cases  of  this  character  are  well 
settled  and  are  not  the  subject  of  material 
dispute  between  counsel.  Beoognizlng  this 
situation,  the  arguments  with  which  we  have 
been  favored  are  naturally  and  properly  di- 
rected in  the  main  to  the  inquiry  whettter 
the  facts  shown  are  such  as  call  for  the  rem- 
edy applied  by  the  court  below. 

It  Is  to  be  conceded  that  the  question  is 
not  one  entirely  free  from  doubt  but,  on  care- 
ful examination  of  the  record,  we  are  led  to 
concur  in  the  conclusion  of  the  trial  court. 
Nothing  is  to  be  gained  by  prolonging  the 
opinion  In  a  purely  fact  case  for  an  extended 
statement  of  the  testimony.  The  result  In 
each  case  of  that  character  depends  so  much 
upon  its  own  peculiar  facts  and  circumstances 
that  its  decision  has  little  valup  as  a  preced- 
ent. In  outline  the  case  made  on  behalf  of 
plaintiff  Is  substantially  as  follows:  Soon 
after  the  death  of  plaintlfTs  husband  the  tend 
of  which  he  died  seised  was  sold  under  order 
of  court,  and  plaintiff  bought  this  farm  at  the 
price  of  $15,000,  or  about  ?75  per  acre.  As 
already  stated,  the  defendants  had  been  ten- 
ants from  a  date  anterior  to  this  purchase, 
and  continued  in  possession  under  succetolve 
leases  until  the  transaction  In  question. 
Plaintiff  had  several  children  who  had  reach- 
ed maturity  and  gone  out  from  her  home. 
She  lived  alone  In  Iowa  City,  several  miles 
distant  from  the  land.    Tliere  is  no  evidence 
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of  any  eatrangement  between  the  mother  and 
her  children,  bat  she  aeems  to  have  preferred 
to  maintain  a  separate  home,  and  asked  and 
received  little  counsel  or  advice  from  her  sons 
and  daughter.  A  friendly  Intimacy  grew  up 
between  plaintiff  and  defendants,  and  for 
years  she  had  been  In  the  habit  of  visiting 
them  on  the  farm,  remaining  several  days  at 
a  time.  She  was  known  and  addressed  by 
them  as  "Annt,"  and  It  is  quite  evident  that 
she  had  much  confidence  In  them.  She  says 
that  she  did  not  know  or  understand  that  the 
market  value  of  her  land  had  largely  increas- 
ed after  she  purchased,  and  relied  upon  the 
Judgment  and  representations  of  Womer  in 
respect  thereto.  While  not  a  recluse  in  the 
strict  sense  of  that  term,  the  world  in  which 
she  lived  was  a  narrow  one  and  she  came 
into  Intimate  touch  with  few  people.  The 
evidence  does  not  show  her  to  have  been  of 
DDSound  mind,  nor  so  incompetent  as  to  re- 
qnlre  a  guardian  or  trustee  la  the  conduct 
of  her  everyday  affairs,  but  it  does  appear 
that  she  was  ignorant  of  the  real  value  of 
her  property,  and  peculiarly  susceptible  to 
the  Influence  and  advice  of  her  tenant.  Ac- 
cording to  her  statement,  the  defendants 
came  to  her  place  in  Iowa  City,  and  upon 
their  Invitation  she  went  to  their  home  on  the 
fdrm,  where  she  remained  several  days. 
While  there  she  says  defendants  pointed  out 
to  her  the  need  of  repairs  or  changes  in  the 
improvements  on  the  land,  and  she  expressed 
her  objection  or  reluctance  to  incur  the  ex- 
pense. Thereafter,  on  the  same  or  following 
(lay,  Womer  broached  the  subject  of  pup- 
(-bastng  the  land,  and  abe  told  him  she  would 
sell  if  she  could  get  what  the  land  was  worth ; 
and,  in  reply  to  his  question  of  what  price 
she  wanted  for  it,  she  told  him  |125  per  acre ; 
Imt  he  responded  that  it  was  not  worth  that 
price,  and  that  the  land  ought  to  be  sold  at  a 
lamp  price  and  not  by  the  acre.  He  offered 
her  $17,600,  said  that  it  was  all  the  land  was 
worth,  and  this  she  accepted.  So  far  as  ap- 
pears idaintlfl  did  not  ask  time  to  consult 
her  fiimlly  or  other  advisers,  and  defendants 
on  their  part  did  not  suggest  it,  and  from 
Oie  time  of  the  talk  mentioned  until  the  mat- 
ter cnlmluated  in  the  Written  contract  she 
appears  to  have  been  closely  accompanied 
by  tlie  defendants  or  one  of  them  at  all  times 
when  there  was  any  opportunity  to  see  or 
coDsnIt  with  others. 

The  testimony  of  defendants,  and  their 
rergion  of  the  circumstances  leading  up  to 
the  contraiH:,  are  stated  by  their  counsel  in 
argumoit  as  fcAlows: 

"Am  bad  been  the  custom  for  many  year*,  Mr. 
Womer  came  up  the  following  week  on  Tuesday 
and  toek  ber  down  to  the  farm.  She  stayed 
vitb  defendants  until  Friday  morning,  during 
which  time  nothing  was  said  about  buying  or 
wllins  the  farm,  at  which  time  defendant  sag- 
(Med  that  they  go  out  and  look  the  place  over, 
which  they  did,  driving  over  it  in  defendant's 
automobile.  In  the  afternoon  they  drove  to  a 
aeigbbor's,  and  also  drove  to  the  home  of  John 
Raridc,  a  son  of  the  plaintiff,  who  lives  a  neigh- 
bor to  the  defendant,  where  diey  spent  about  an 


hour.  On  the  following  morning  defendant  sug- 
gested to  ber  that  they  taUc  over  the  matter  of 
the  sale  of  the  place,  and  if  they  could  come  to 
an  agreement  all  right,  and  if  not  they  would 
have  to  do  something  else.  Defendant  says  that 
plaintilf  asked  him  what  the  farm  was  worth, 
and  h«  replied  to  her:  'I  can't  sell  the  place 
and  buy  it  both.  I  know  what  I  will  give.  I 
know  what  it  is  worth  to  me.'  She  replied.  'Is 
it  worth  $20,000?'  He  answered  by  saying  that 
it  might  be  worth  that  if  the  buildings  were  in 
good  shape,  but  that  it  would  take  a  lot  of  mon- 
ey to  repair  it,  and  that  it  would  not  be  worth 
that  to  him.  She  said  she  would  not  spend  any 
money  on  it,  and  that  she  wanted  $20,000  for 
it.  Defendant  said,  'You  paid  $15,000  for  the 
farm,  and  now  you  want  $20,000  for  it,  but 
the  farm  is  worth  just  $17,500  to  me,'  where- 
upon she  told  him  he  could  have  It  at  that 
price." 

Reading  the  two  stories  together,  it  is 
difficult  to  avoid  the  condu.slon  that  the  in- 
vitation to  plaintiff  to  make  this  visit  was 
extended  with  a  view  to  utilizing  the  oppor- 
tunity thus  afforded  to  bring  about  a  pur- 
chase of  the  land,  and  that  the  exhibit,  of 
the  alleged  need  of  repairs  and  improvements 
requiring  the  expenditure  of  money  on  her 
part  was  planned  to  Inspire  in  her  a  desire 
to  dispose  of  the  property;  and, "if  her  story 
Is  to  be  credited,  it  was  only  when  this  stra- 
tegic approach  had  been  successfully  made 
that  i^  purchase  of  the  property  from  her 
was  first  suggested  by  the  appellants.  Plain- 
tiff's lack  of  business  judgment,  as  well  as 
her  peculiar  confidence  in  the  defendants, 
is  shown  by  that  fact  at  this  juncture,  when 
a  person  of  ordinary  experience  and  ca- 
pacity would  realize  the  necessity  of  looking 
elsewhere  for  advice,  she  turned  to  the  ten- 
ant and  proposed  buyer,  asking  him  what  the 
land  was  worth.  She  says  as  a  witness  that 
she  knew  nothing  of  the  advanced  values 
of  farm  lands  in  that  vldnlty,  and,  being 
asked  whether  she  relied  upon  Womer's  state- 
ment as  to  its  value,  she  replied: 

"Why,  certainly.  I  supposed  he  had  bought 
land,  and  I  supposed  be  knew  what  land  was 
worth.    I  to<A  his  word  for  it." 

As  to  the  actual  market  value  of  the  land, 
eiacfa  party  produced  five  witnesses.  On  part 
of  plaintiff  t^e  average  estimate  is  from 
$132  to  $136  per  acre,  and  on  part  of  defend- 
ants about  $93  per  acre ;  or,  if  we  average 
the  estimates  of  alf  the  witnesses,  it  would 
show  a  value  of  $112  to  $114  per  acre.  As 
a  question  to  be  determined  from  an  original 
examination  of  the  record,  we  are  impressed 
with  the  view  that  the  showing  on  the  part 
of  plaintiff  is  the  more  satisfactory,  and 
that  the  land  was  fairly  worth  from  $125 
to  $130  per  acre.  The  price  which  plaintiff 
agreed  to  pay  was  slightly  less  than  $86 
per  acre. 

Now  while  It  is  true,  as  appellants  argue, 
that,  generally  speaking,  mere  Inadequacy 
of  consideration  is  not  sufficient  to  establish 
fraud  in  the  purchaser,  it  does  become  evi- 
dence of  fraud  when  the  inadequacy  is  so 
gross  as  to  shock  the  conscience  or  to  natu- 
rally induce  in  the  Impartial  mind  a  convlc- 
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tlon  that  the  seller  mnst  have  been  imiMsed 
upon.    In  the  language  of  Mr.  Pomcroy: 

"The  doctrine  is  settled  hy  a  consenans  of  de- 
cisions and  dicta  that,  even  in  the  absence  of 
all  other  circumstances,  when  the  inadequacy 
is  so  gross  that  it  shocks  the  conscience,  and  fur- 
nishes satisfactory  and  decisive  evidence  of 
fraud  it  will  be  sufficient  ground  for  canceling 
a  conveyance  or  contract,  whether  executed  or 
executory."     2  Pomeroy's  Eq.  (3d  Ed.)  {  927. 

So,  also,  If  the  Inadequacy  be  material, 
but  not  so  gross  as  above  suggested,  and  It 
Is  accompanied  by  other  Inequitable  circum- 
stances or  tHidges  of.  frand,  such  Inadequacy 
is  a  very  material  fact  In  support  of  the 
conclusion  that  there  was  fraud  in  fact 
Upon  this  subject  It  has  been  said  that 
"where  fraud  is  charged,  and  it  appears 
that  the  price  given  is  much  less  than  the 
real  value  of  the  property,  it  is  a  strong  cir- 
cumstance to  prove  the  fraud;  as  the  love 
of  gain,  and  the  disinclination  of  all  men  to 
abandon  their  property.  Is  so  strong  that 
It  is  unusual  for  persons  *  •  •  to  part 
with  property  of  great  value  for  only  a  tri- 
fle." Uoyd  V.  Hlgbee,  26  111.  497.  No  court 
has  undertaken  to  lay  down  a  rule  as  to  the 
precise  degree  of  inadequacy  of  considera- 
tion which  may  be  pronounced  gross,  or  so 
gross  as  to  raise  an  inference  or  presump- 
tion of  frand,  nor  can  one  be  framed  with 
safety.  Few  cases  are  made  to  rest  upon  the 
mere  ground  of  Inadequacy,  but  each,  as 
a  rule,  has  its  own  peculiar  accompaniment 
of  drcumstances  which  lend  color  to  the 
transaction,  and  which  serve  to  strengthen  or 
rebut  the  Inference  that  a  wrong  has  been 
done.  But  if  It  be  clear  that  the  price  is 
to  a  marked  degree  less  than  the  fair  market 
value,  "that  circumstance,  taken  in  connec- 
tion with  others  of  a  suspicious  nature,  may 
afford  such  vehement  presumption  of  fraud 
as  will  authorize  the  court  to  set  It  aside." 
Wormaek  v.  Rogers,  9  Ga.  flO, 

That  the  price  named  In  this  contract  was 
greatly  less  than  the  land  was  worth  is  'hard- 
ly open  to  reasonable  doubt.  Whether  the 
discrepancy  was  so  gross  as  to  be  proof  per 
se  of  fraud  we  need  not  decide;  for,  even 
If  we  Should  hesitate  to  so  hold,  we  think 
the  drcumstances  under  which  the  siile  was 
brought  about  abundantly  Justify  the  suspi- 
cion of  a  purpose  on  pt^rt  of  defendants  to 
overreach  the  plaintiff,  and  this,  with  the 
Inadequacy  of  consideration,  Is  suflldent  to 
sustain  the  decree  below.  It  may  be  true 
that  no  one  of  these  circumstances,  taken  by 
itself,  is  so  marked  with  bad  faith  as  to  af- 
ford foundation  upon  which  to  base  a  find- 
ing of  fraud,  but,  taken  altogether,  the  con- 
clusion is  quite  inevitable.  It  Is  not  neces- 
sary to  find  that  the  plaintiff  is  an  Imbecile 
or  Incompetent,  or  that  defendants  subjected 
her  to  undue  Influence  In  the  technical  sense 
of  that  term.  It  Is  enough  if,  as  we  flnd, 
she  was  so  lacking  in  experience  and  ca- 
padty  to  transact  business,  and  without 
adequate  appredatlon  of  the  value  of  her 
property  and  of  the  effect  of  her  contract 


upon  her  estate  therein,  as  to  render  her 
unable  to  deal  with  the  defendantii  at  arm's 
length,  and  properly  protect  her  interests 
In  a  transaction  of  this  magnitude,  and  that 
defendants  took  advantage  of  this  situation 
and  of  her  confidence  in  their  disinterested 
friendship,  and  thereby  secured  a  contract 
for  the  purchase  of  her  land  at  an  nncon- 
sdonable  bargain — this  Is  enough  to  call 
for  the  Interposition  of  equity  for  a  cancel- 
lation of  the  agreement.  The  authorities 
dted  and  relied  upon  by  the  defendants  as 
to  the  degree  of  proof  required  on  part  of 
plaintiff,  in  an  action  to  set  aside  and  can- 
cel deeds  made,  executed,  and  delivered  In 
due  form,  are  not  quite  In  point  The  case:? 
cited  have  referaace  to  completed  transact 
tlons  and  executed  contracts.  Here  the  trans- 
action Is  yet  Incomplete  and  the  contract  is 
still  executory.  The  suit  was  brought  with- 
out undue  delay,  and  the  court  will  more 
readily  decree  a  resdsslon  under  sudi  circnn>- 
stances  than  it  would  If  the  demand  for  re- 
lief had  been  delayed  until  the  deal  had 
been  fully  consummated. 

Bearing  quite  directly  upon  the  points 
made  In  argument  for  appellant  Is  the  fol- 
lowing from  the  Indiana  court  in  a  case 
brought  at  law  for  damages  for  fraud  perpe- 
trated by  a  purchaser  of  land  upon  the  seller. 
^niere,  as  here,  the  alleged  fraud  consisted 
largely  of  misrepresentation  by  the  purdias- 
er  concerning  the  value  of  the  property.  The 
court  says: 

"It  is  true  that  weakness  of  mind  alone  does 
not  render  one  incapable  of  making  a  contract. 
Weakness  or  feebleness  of  mind  may,  however. 
become  of  controlling  influence  when  connected 
with  other  facts  tending  to  establish  fraud. 
While  mental  weakness  alone  may  not  be  snfii- 
dent  to  destroy  capacity  to  contract,  yet  if  it 
is  accompanied  by  undue  influence,  duress,  in- 
adequacy of  consideration.  misrcpresentationR, 
concealment,  taking  advantage  of  Ignorance,  in- 
experience, and  want  of  advice  and  the  like,  any 
conveyance  procured  by  such  means  will  be  act 
aside.  •  •  •  The  desiftn  of  the  law  is  to 
protect  the  weak  and  credulous  from  th<»  will's 
the  stratagems  of  the  artful  and  cunning,  aa 
well  as  those  whose  vigilance  and  sagadty  en- 
ables them  to  protect  themselves.'  "  Culley  v. 
Jones,  164  Ind.  168,  73  N.  E.  94. 

See,  also,  Oaar  ▼.  Aldeo,  139  Midi.  440. 
102  N.  W.  950. 

The  courts  will  not  go  out  of  their  way  to 
flnd  reasons  for  upholding  an  unconsdonable 
contract,  especially  where  the  parties  can 
be  restored  to  their  status  quo  wlthoat  loss 
of  anything  to  either  except  the  Inequitable 
profit  which  one  of  them  would  otherwise 
reap  from  its  enforcement  at  the  expenae  of 
the  other.  "It  does  not  avail  •  •  »  that 
sharp  business  men  might  not  have  been  so 
readily  deceived.  Possibly  they  might  not 
But  the  law  does  not  seek  to  encourage  the 
practldng  of  cunning  arts  upon  those  who 
are  not  well  qualified  to  resist  them.  The 
character  and  business  capadty  of  the  person 
operated  on  form  a  very  important  element 
In  fraud.  If  the  effect  is  produced,  and  is 
Intended  to  be  produced,   that  la  enough. 
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Tbere  can  be  no  splitting  of  hairs  to  sus- 
tain unconscionable  action."  Campbell,  J., 
in  Swlmm  v.  Bush,  23  Mich.  99. 

The  foregoing  sufficiently  indicates  our 
reasons  for  sustaining  the  decree  of  the  trial 
court,  and  It  Is  affirmed. 

PRESTON,  C.  X,  and  GATNOB  and  STE- 
VENS, JJ.,  concur. 


DETANEX  T.  OMAHA  &  C.  B.  ST.  BT.  CO. 

(No.  31024.) 

(Supreme  Oonrt  of  Iowa.    Not.  22,  191&) 

L  NEauexircx   «=>136(26)  —  ConniBXiTOBT 
^EGUOENCS— Question  fob  Juar. 
Contributory  negligence  is  for  the  jury  when 
reasonable  minda  are  justified  in   differing  on 
whether  such  negligence  has  been  disproved. 
2.  Stbekt  Railboads    «s9ll2(3)  —  Cbosbino 
Accidents— EviDENCB— Burden   of  Pboof. 
In  an  action  for  injury  to  person  and  prop- 
erty  sustained  by  plaintiff  through  being  struck 
by  a  street  car  while  driving  across  defendant's 
track,   evidence  held  not  to  sustain  plaintiff's 
burden   of  proving  freedom  from  contributory 
negligence.  * 

Appeal  from  District  Court,  Pottawattamie 
County ;   Thos.  Arthur,  Judge. 

The  plaintiff  has  rerdlct  and  judgment  for 
an  Injury  to  his  person  and  his  proper^ 
which  he  alleges  was  due  to  the  negligence 
of  the  defendant.  Defendant  appeals.  Re- 
versed and  remanded. 

Tlnley,  Mitchell,  Pryor  ft  Boss,  of  ConncU 
Bluffs,  for  appeUant.  Kimball  &  Peterson, 
of  Council  Bluffs,  for  appellee. 

SALINGER,  J.  I.  If  there  may  be  said 
to  be  a  conflict  on  whether  plaintiff  was 
warned  by  gong  or  otherwise  of  the  ap- 
proach <rf  defendant's  car,  it  is  not;  material 
on  the  qoestion  whether  plaintiff  was  guilty 
of  contributory  negligence,  because  it  is  ad- 
mitted that  plaintiff  saw  the  car  coming 
when  it  was  still  300  feet  away,  on  the  north 
track,  and  while  he  was  next  to  the  south 
track  and  had  not  began  to  go  across — at 
all  events,  when  his  horse  was  not  yet  upon 
the  track. 

There  is  a  conflict  on  the  speed  at  which 
the  car  was  coming;  but  it,  too,  Is  not  ma- 
terial on  the  qnestloa  of  contributory  negli- 
gence. It  is  the  claim  of  plainttff  that  the 
car  was  run  at  negligent  speed,  and  he  can- 
not ask  more  than  that  we  shall  adopt  his 
theory  and  testimony.  On  bis  own  claim  he 
saw  the  car  300  feet  away  and  Judged  It 
was  running  at  15  miles  an  hour.  He  knew 
It  was  running  slightly  downgrade.  It  did 
not  appear  to  him  to  "slow  up  any."  He  ad- 
mits that  nothing  prevented  seeing  the  Cftr, 
and  that  he  did  see  it.  At  the  time  when  he 
saw  it  300  feet  away,  he  was  10  feet  south  of 
the  south  track.  To  get  across  ahead  of  the 
coming  car  required  him  to  clear  this  10  feet  i 
and  two  tracks,  which  he  Judges  occupied  a 


little  more  than  14  feet  To  say  nothing  of 
the  fact  that  the  car  was  coming  downgrade, 
it  would  at  15  miles  an  hour  reach  the  point 
where  plaintiff  was  crossing  In  about  17^ 
seconds.  The  plaintiff  calculated  chances  so 
closely  that  the  car  struck  the  hind  wheel  of 
plaintiff's  wagon  while  that  wheel  was  "right 
in  the  center""  of  the  north  track.  This  wtieel 
was  in  that  position  when  the  car  got  with- 
in 30  feet.  Plaintiff  made  his  venture  that 
he  would  clear  the  10  feet  to  the  tracks  and 
bodi  tracks  before  a  car  coming  downgrade 
and  already  mnning  a  mile  in  four  minutes 
would  ran  the  300  feet.  He  did  this  with  a 
"pony"  which  alleged  whli^lng  ap  was  un- 
able to  stir  to  speed,  even  in  an  emergency, 
for  plaintiff  when  lie  saw  the  car  only  30  feet 
away  from  the  hind  wheel  of  the  wagon, 
and  when  but  4  or  6  feet  going  wns  needed 
to  get  the  wheel  clear,  was  not  able  to  get 
speed  enout^  for  that,  although  he  "tried  to 
move  the  horse  along  so  as  to  get  across  as 
qolck  as  I  cotdd"  and  moved  him  along  "as 
fast  as  he  could."  And  this  pony  was  drawing 
a  wagon  with  two  men  in  it,  a  wagon  which 
plaintiff  says  was  "fairly  heavy"  and  was 
loaded  with  some  600  or  700  pounds  of  fish. 

We  need  not  say  that  undertaking  to  clear 
the  10  feet  find  the  2  tracks  In  these  circum- 
stances in  17  seconds  was  negligent  as  a  mat- 
ter of  law.  It  Is  not  necessary  to  go  even 
so  far  as  to  hold  because  of  such  undertak- 
ing a  verdict  finding  there  was  no  contribu- 
tory negligence  should  be  set  aside  for  want 
of  support  But  even  if  entering  upon  the 
venture  at  all  may  be  passed,  see  Lundien  t. 
Ry.,  166  Iowa,  86,  147  N.  W.  308,  surely  com- 
mensurate care  was  required  at  every  mo- 
ment while  the  enterprise  was  being  pnrsned. 
The  plaintiff  could  withdraw  at  any  time  be- 
fore he  reaiShed  the  north  track,  the  one  oo 
which  the  car  was  approaching.  It  was  bU 
plain  dnty  to  watch  the  on-coming  car  to 
the  end  of  withdrawing,  If  Its  coming  on  aft- 
er he  first  saw  It  made  It  plain  that  his  Judg- 
ment that  he  could  dear  before  the  car  trav- 
eled the  300  feet  might  be  at  fanlt 

Now,  what  care  did  plaintiff  exercise  after 
he  started?  On  this  question  we  also  elimi- 
nate all  conflict  and  adopt  the  version  of 
plaintiff.  When  he  saw  the  car  300  feet 
away,  he  tried  to  move  (he  horse  along  to 
get  across  as  quick  as  they  could ;  he  moved 
the  i>ony  along  as  fast  as  he  could,  and  he 
hit  or  slapped  the  horse  Just  as  the  fender 
struck  the  hind  wheel.  Be  all  that  so,  it  af- 
fords no  excuse  for  not  keeping  track  of  the 
car  and  not  stopi^ng  because  of  what  such 
observatlofii  wxmld  havei  disclosed.  What 
more  was  done  by  plaintiff  In  the  Interest  of 
his  safety  is  this:  He  starts  with  a  general 
statement  that  be  was  keeping  close  track 
of  the  car;  next,  that  when  the  car  was 
SOO  feet  away  he  coald  not  see  how  fast  It 
was  coming.  The  general  statement  that 
close  track  was  kept  of  the  car  Is  entitled  to 
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little  weight,  because,  as  will  presently  be 
seen,  It  Is  admitted  and  shown  without  dis- 
pute that  no  track  was  kept  of  the  car.  It 
Is  difficult  to  believe  that  plaintiff  could  not 
see  the  speed  at  which  the  car  was  coming 
when  it  was  300  feet  away,  for  the  view  was 
clear  and  he  looked  right  at  the  car.  Be  that 
as  It  may,  the  fact  that  he  did  not  know, 
wh«i  he  first  saw  the  car,  how  fast  It  was 
coming,  does  not  obviate  that,  since  it  was 
going  15  miles  an  hour  when  It  was  50  to  60 
feet  away,  looking  at  It  when  it  was  100  feet 
away  would  have  enabled  the  plaintiff  to 
keep  off  of  the  north  track.  The  motorman 
testified  that  plaintiff  seemed  to  be  asleep 
and  the  horse  seemed  to  be  going  at  will; 
that  when  witness  hollered  the  man  on  the 
left  (Hansen)  made  some  motion  at  the  horse, 
but  the  driver  made  none;  and  that  the 
horse  increased  speed  very  little.  A  passen- 
ger says  the  two  men  were  sitting  with  their 
heads  down  and  seemed  to  hear  nothing. 
Hansen  testifies  for  plaintiff  that  they  were 
not  talking,  but  were  just  sitting  In  the  wag^ 
on,  "pacing  no  attention  to  nothing."  H« 
was  asked  where  the  car  was  when  they  got 
on  the  north  track,  and  answered:  "I  don't 
know  where  It  was.  I  wasn't  looking  at  the 
car.  I  didn't  look  at  It  again."  Next,  he 
was  asked  whether  he  paid  any  attention  to 
the  car  from  the  time  he  saw  it  first  300 
feet  away,  and  answered,  "No,  not  only  Just 
before  It  struck  the  wagon."  Plaintiff  tes- 
tifies that  from  the  time  when  he  first  saw 
the  car  he  attended  to  where  he  was  going 
(driving).  What  he  means  by  this  Is  made 
plain  by  the  following  question  and  answer: 

"Q.  Did  you  see  the  car  at  all  between  the 
time  when  it  was  300  feet  away  until  you  saw 
It  when  it  was  30  feet  away?  A.  I  don't — I 
didn't  pay  much  attention  to  it  I  was  looking 
across  the  street,  looking  where  I  was  going." 

He  adds  that  he  did  not  see  the  car  again 
until  it  was  within  80  or  40  feet,  and  he  in 
such  situation  that  on  running  this  30  or  40 
feet  the  car  found  the  hind  wheels  in  the 
middle  of  the  north  track. 

[1, 2]  We  concede,  of  course,  that  contribu- 
tory negligence  is  for  the  Jury  when  reason- 
able minds  are  Justified  In  differing  on  wheth- 
er such  negligence  has  been  disproved.  But 
that  does  not  meet  this  case.  Without  pass- 
ing on  the  question  whether  plaintiff  failed 
as  matter  of  law  in  establishing  his  freedom 
from  contributory  negligence,  we  are  of  opin- 
ion that  the  allegation  of  the  motion  for  new 
trial  that  the  verdict  Is  against  the  evidence, 
in  so  far  as  it  finds  that  plaintiff  has  dis- 
charged the  burden  of  proving  freedom  from 
contributory  negligence,  is  well  grounded. 
More  than  appellant  claims  Is  held  In  San- 
derson V.  Railroad,  167  Iowa,  90,  149  N.  W. 
188,  and  Mc€k>nnlck  v.  By.,  146  Iowa,  119, 
124  N.  W.  889.  In  principle,  Duggan  v.  By., 
179  Iowa,  1072,  169  N.  W.  228,  and  Sandwell 


V.  City  By.,  168  N.  W.  226,  sustain  appel- 
lant, on  this  point 

But,  of  course,  that  this  is  so  will  avail 
appellant  nothing  if  the  last  clear  chance 
rule  Is  Involved.  It  Is  somewhat  question- 
able whether  that,  rather  than  an  additional 
original  negligence,  is  charged.  The  allega- 
tion is  that  defendant  was  guilty  of  negli- 
gence "in  that  its  employ^ .  running  said  car 
saw  plaintiff  long  before  reaching  the  place 
at  which  the  car  struck  the  plaintiff,  and 
said  employs  carelessly  and  negligently  fail- 
ed to  stop  said  car  or  to  slow  up  in  any  man- 
ner so  as  to  allow  plaintiff  to  cross  the  track 
In  safety."  Assuming,  bat  not  deciding,  tbat 
this  is  a  plea  that  will  avoid  contributory 
negligence  rather  than  one  charging  an  origi- 
nal negligence,  we  go  to  the  proof.  We  find 
nothing  to  show  that  the  employes  of  de- 
fendant willfully  injured  plaintiff  or  his  prop- 
erty after  they  observed  him,  or  that  they 
had  power  to  avoid  su*  injury  after  they 
saw  plaintiff  or  knew  that  he  would  persist 
and  attempt  to  cross  both  tracks.  The  evi- 
dence Is  quite  conclusive  that  his  peril  was 
not  appreciated,  if.  Indeed,  he  was  seen,  until 
the  car  was  within  30  or  40  feet  of  blm; 
that  the  employes  then  in^antly  used  every 
means  available  to  reverse  the  car,  and  that 
It  could  not  be  done  In  time.  The  point  is 
ruled  against  appellee  by  McCormlck  v.  By., 
148  Iowa,  119,  IM  N.  W.  889. 

In  view  of  the  conclusions  reached,  we 
deem  it  unnecessary  to  pass  uiwn  assign- 
ments that  testimony  was  erroneously  taken 
and  that  the  charge  is  erroneous. 

For  not  sustaining  the  motion  for  new 
trial  on  the  ground  that  the  finding  by  ver- 
dict that  plaintiff  had  proved  freedom  from 
contributory  negligence  the  cause  must  be 
reversed  and  remanded. 

PBESTON,  C.  J.,  and  LAPP  and  KVANS. 
JJ.,  concur. 


INTERNATIONAL  HARVESTER  CO.  OF 

AMERICA  V.  BYE  et  al.    (No.  32272.) 
(Supreme  Court  of  Iowa.     Nov.  19,  1918.) 

1.  Wills   •=»490— Constbuction— Bxtbirsic 
Aids— HouKSTEAD. 

Where  testator  devised  to  his  wife  all  of  his 
homestead  property,  evidence  of  his  ownership  of 
different  tracts  of  land  which  he  occupied,  the 
nature  and  plan  of  the  improvements,  how  and 
when  he  acquired  the  land,  and  hia  habit  in  re- 
ferring to  it,  may  be  considered  in  determining 
what  the  testator  meant  by  the  word  "home- 
stead." 

2.  Wills    «s»561(1)— OoHaisvcnoN— "Horn- 

STEAD  PaOPKBTT." 

Devise  to  widow  of  "homestead  property" 
held  to  include  entire  half  section  of  land  used 
and  occupied  as  one  body  with  one  set  of  baild- 
ings,  the  word  "homestead"  qualified  by  "ptao- 
erty"  not  being  limited  in  meaning  to  the  40- 
acre  homestead  exemption. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Home- 
stead.] 
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3.  WlIXB  «=»S61(1)  —  Technicai,  Wobds  — 

HOUESTEAD. 

Notwithstanding  the  rule  that,  if  words  used 
in  a  will  have  a  legal  significance,  the  testator 
will  be  presumed  to  hare  used  them,  the  expres- 
sion "my  homestead  property,''  withont  more, 
does  not  have  such  a  well-defined  legal  signifi- 
cance and  is  not  limited  to  a  homestead  exemp- 
tion. 

Appeal  trom  District  CJonrt,  Cerro  Gordo 
County ;  J.  J.  Clark,  Judge. 

Suit  to  have  construed  a  clause  In  the  will 
of  John  Bye  devising  "my  homestead  proper- 
ty." On  bearing  this  was  held  to  pass  the 
entire  farm,  rather  than  40  acres  on  which 
the  dwelling  was  located.  The  plalntlil  ap- 
peals.   Affirmed. 

SennefT,  Bliss,  Wltwer  &  Senneff,  of  Mason 
City,  and  Victor  A.  Reray,  of  Chicago,  111., 
for  appellant.  T.  A.  Kingland,  of  Lake  Mills, 
and  J.  F.  D.  Meighen,  of  Albert  Lea,  Minn., 
for  ai^telleea. 

LADD,  J.  On  November  4, 1914,  the  plain- 
tiff herein  recovered  judgment  against  John 
Bye,  Jr.,  for  $2,800.60  and  costs,  and  on  Octo- 
ber 26,  1915,  obtained  another  Judgment 
against  him  for  $820.95  and  costs.  These 
judgments  were  obtained  in  the  district  court 
of  Winnebago  county,  and  therein  levies  of 
writs  of  attachment  on  said  Bye's  undivided 
Interest  in  the  south  half  of  section  8  in 
town.shlp  100  north  of  range  23  west  of  5 
P.  M.  in  Winnebago  county,  were  sustained 
and  confirmed.  There  being  doubt  as  to 
whether  the  Judgment  defendant  had  any  In- 
terest in  said  land,  this  suit  was  instituted 
to  have  the  will  under  which  he  took,  if  at 
all,  construed. 

It  api>ear8  that  John  Bye,  Sr.,  died  tes- 
tate Jane  6,  1914,  leaving  him  surviving  a 
widow  and  eight  children.  Including  John 
I  Bye,  Jr.  His  will  dated  Mardi  18,  1903,  duly 
admitted  to  probate,  gave  his  wife  in  para- 
graph 1  all  personal  property,  gave  to  bis 
"said  wife,  Julia  Bye,  my  homestead  property 
to  be  her  property  absolntely  In  fee  simple." 
She  was  given  In  the  second  paragraph  "the 
possession  of  and  rents  and  profits  of  the  re- 
mainder of  all  real  estate  that  I  may  be  pos- 
sessed of  as  long  as  my  said  wife  is  living." 
The  third  paragraph  reads: 

"Upon  the  death  of  my  said  wife,  I  direct  that 
the  real  estate  herein  mentioned,  except  the 
homestead  and  any  property  not  heretofore  dis- 
posed of,  shall  be  divided  equally  among  my 
children  share  and  share  alike." 


I 


It  then  directed  the  appointment  of  his 
wife  as  executrix. 

John  Bye,  Sr.,  died  seised  of  the  half  sec- 
tion of  land  above  described,  and  had  resided 
tbereon  with  his  family  since  and  long  be- 
fore the  making  of  his  will.  At  that  time  be 
also  owned  160  acres  in  an  adjoining  section, 
but  sold  ttiat  to  one  of  his  sons  in  1913.  He 
bad  some  land  in  North  Dakota  at  the  time 
of  hig  death.    The  precise  issue  is  whether 


the  words  "my  homestead  property,"  contain- 
ed in  the  first  paragraph  of  the  will,  should 
be  construed  as  referring  to  the  entire  half 
section  where  decedent  lived  so  long,  or  mere- 
ly to  the  40  acres  on  which  the  dwelling 
house  and  buildings  appurtenant  thereto 
were  located.  It  will  be  noted  that  the  sub- 
ject of  the  devise  Is  not  described  otherwise 
than  "my  homestead  property,"  and  the  in- 
troduction of  extrinsic  evidence  was  essen- 
tial for  its  Identification.  That  such  evidence 
was  admissible  appears  from  Whitehouse  v. 
Whltehouse,  136  Iowa,  166,  113  N.  W.  769, 
125  Am.  St.  Rep.  250;  Ellsworth  College  v. 
Carleton,  178  Iowa,  846,  160  N.  W.  222.  As 
observed  In  the  last  case: 

"The  intent  of  the  testator  is  to  be  ascertaiiied 
from  the  terms  of  the  will,  in  connection  with 
other  legitimate  sources  of  information,  and 
when  ascertained,  will,  in  the  absence  of  some 
insurmountable  obstacle,  be  carried  into  effect." 

In  ascertaining  what  the  testator  meant  by 
"my  homestead  property,"  all  facts  may  be 
shown  bearing  thereon.  As  remarked  1ft  4 
"Wigmore  on  Evidence,  %  2470: 

"Once  freed  from  the  primitive  formalism 
which  views  the  document  as  a  self-contained 
and  self-operative  formula,  we  can  fully  appre- 
ciate the  modern  principle  that  the  words  of 
a  document  are  never  anything  but  indices  to 
^xtrinsic  things,  and  that  therefore  all  the  oir- 
cnmstances  must  be  considered  which  go  to  make 
clear  the  sense  of  the  words — that  is,  their  asso- 
ciations with  things.  In  the  field  of  wills.  Where 
there  is  none  but  the  individual  standard  of 
meaning  to  be  considered,  this  principle  is  seen 
in  unrestricted  operation ;  and  its  full  sanc- 
tion has  often  been  judicially  avowed." 

[1]  In  cases  like  this  evidence,  of  decedent's 
ownership  of  different  tracts  of  land,  which 
be  occupied  with  his  family,  the  nature  and 
plan  of  the  Improvements,  how  and  when  he 
acqaired  it,  bis  baUt  in  referring  to  It,  and 
the  like,  and  all  this  not  to  alter  but  to  ena- 
ble the  court  to  interpret  the  language  of  the 
wlU.  See  4  Wigmore  on  Evidence,  fi  2467, 
2471,  11 ;   Underbill  on  Wills,  i  211. 

[2]  Decedent  acquired  the  S.  E.  ^  of  said 
section  8.  July  17,  1876,  and  the  S.  W.  \i 
thereof,  June  8,  1888.  A  public  highway  ex- 
tends along  the  east  and  south  line  of  the 
farm,  which  was  operated  in  its  entirety  as 
a  stock  and  dairy  farm.  It  was  cross-fenced, 
but  not  on  the  quarter  or  quarter  quarter 
section  lines.  The  house  was  near  the  center 
of  the  east  line  and  such  in  size  as  was  suit- 
able for  a  farm  of  the  acreage  of  this,  con- 
taining ten  rooms.  At  the  date  of  the  will 
there  was  a  granary  near  the  house  with  ca- 
pacity of  3,000  bushels,  a  barn  large  enough 
for  100  tons  of  hay  and  60  or  60  cattle  and 
14  horses,  machine  shed,  and  the  like,  and 
later  on  the  outbuildings  were  reconstructed 
on  a  larger  scale.  A  large  grove  to  the  north 
of  the  buildings  served  as  a  wind-break. 
From  1892  on  decedent  kept  from  50  to  100 
bead  of  cattle,  14  to  19  horses,  many  hogs, 
and  be  bad  sheep  when  he  died.  There  was 
but  the  one  set  of  baildlngs.    Apparently  no 
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part  thereof  had  ever  been  bandied  apart  and 
distinct  from  the  rest  of  the  farm,  nor  had 
decedent  caused  a  homestead  to  be  platted  as 
the  statute  permitted.  He  was  of  Norwegian 
descent,  and  does  not  appear  to  have  bad  o<:> 
caslon  to  deal  with  the  word  "homestead"  In 
Its  technical  meaning  as  exempt  property. 
Neither  the  Improvements  nor  their  location 
Indicated  any  thought  that  a  40  acres  had  ever 
b6en  contemplated  as  constituting  a  home- 
stead exemption.  The  Improvements  were 
for  the  entire  farm.  The  40-acre  tract  was 
not  separately  fenced,  platted,  or  occupied. 
The  Improvements  were  not  suitable  for  so 
small  a  tract,  but  such  as  required  by  the 
half  section.  Because  of  these  facts.  It  Is 
extremely  unllliely  that  a  homestead  such  as 
deflned  to  be  exempt  from  Judicial  sale,  and 
for  the  conveyance  of  which  certain  restric- 
tions are  prescribed  and  limited  In  acres,  out- 
side of  a  municipality,  to  40  acres,  was  In- 
tended. There  Is  better  reason  for  saying 
that  the  word  "homestead"  was  employed  In 
the  will  In  a  popular  or  descriptive  sense.  As 
suggested  by  counsel  for  appellant,  the  word 
"property,"  whether  It  refer  to  a  right  lH  a 
thing  or  the  thing  Itself,  Is  a  generic  term 
of  extensive  application.  "Property  Is  nomen 
generallssimum  and  extends  to  every  species 
of  valuable  right  and  interest  Including  reaf 
and  pergonal  property,  easements,  franchises 
and  other  incorporeal  hereditaments."  19 
Am.  Eng.  £>nc.  Law,  284. 

When  unrestricted,  "property"  includes 
every  class  of  property  which  a  man  can 
own,  but  It  Is  generally  used  in  a  less  com- 
prehensive sense.  Wilson  v.  Beckwlth,  140 
Mo.  359,  41  S.  W.  985.  See,  also.  Fears  v. 
State,  102  Ga.  274,  29  S.  B.  463;  National 
Telegraph  News  Co.  v.  Western  Union  Tele- 
graph Co.,  119  Fed.  294,  66  G  O.  A.  198, 
60  L.  R.  A.  805.  The  term  "property,"  how- 
ever, may  be  and  usuAUy  Is  restricted,  gen- 
erally, by  the  context  Decedent  had  two 
tracts  of  land,  one  on  which  h«  lived  with 
his  family,  and  another  near  by.  It  is 
agreed  that  he  did  not  mean  the  latter  tract. 
He  must  have  Intended  the  realty  upon  which 
•he  then  resided  and  continued  to  reside  on 
until  his  death'.  That  was  property,  and 
by  the  word  "homestead"  testator  may  have 
Intended  to  point  out  this  tract  of  land  as 
that  devised  Instead  of  the  other,  thereby 
designating  the  property  containing  his 
homestead.  Moreover,  the  word  "hwnestead" 
has  a  popular  meaning  which  he  might  have 
employed  to  point  out  the  devise. 

In  Hopkins  v.  Grimes,  14  Iowa,  78,  the  de- 
vise was  to  the  wife  during  her  widowhood 
of  "all  my  homestead  tract  of  land  whereon 
I  now  reside  except  said  fractional  section 
four  above  named,"  and  In  speaking  of  this 
the  court  said: 

"At  that  time,  the  word  liomestead'  had  not, 
in  this  stntc  (or  territory,  as  it  then  was),  an  ab- 
stract, teclinical  meaning,  as  it  is  now  defined 
and  understood  to  have,  under  the  statute  ex- 
empting a  homestead  from  judicial  or  forced 


sales,  but  was  used  in  its  general  or  popular 
sense,  and  it  is  in  this  sense  that  it  is  to  be 
constraed ;  or  to  speak,  perhaps,  more  accurate- 
ly, it  should  be  construed  in  the  sense  in  which 
it  was  used  by  the  testator.  At  the  time  of  his 
death,  he  lived  on  a  farm  in  the  country,  of 
course,  he  used  the  term  in  a  sense  appucable 
to  an  agricultural  or  country  residence.  Farms 
are  of  various  sizes,  composed  of  one  or  more 
tracts.  The  word  'homestead'  is  indeterminate, 
and  imports  no  specific  qnantlty  of  land,  but  was 
employed,  I  apprehend,  by  the  testator,  in  its 
then  common  acceptation  to  include  all  the  land 
that  was  appurtenant  to,  used,  and  considered 
by  him  as  making  up  the  farm  which  be  culti- 
vated, and  Qjjon  which  he  resided." 

In  Ford  v.  Ford,  70  Wis.  19,  33  N.  W.  188, 
5  Am.  St  R^.  117,  the  testator  in  the  sev- 
enth clause  of  the  will  provided: 

"That  my  wife,  Maggie,  shall  have  the  use  of 
my  homestead,  furniture  and  appurtenances  lo- 
cated on  Speight  St.,  Madison,  Wis.,  so  long  as 
she  may  desire  to  live  in  it  as  her  home." 

And  with'  reference  thereto  the  court  said: 

"The  word  'homestead,'  as  used  in  the  will, 

manifestly  means  the  house  and  all  the  pounds 

where  the  testator  lived,  and  is  not  restricted  to 

the  one-fourth  acre  mentioned  in  the  statute." 

In  Smith  y.  Dennis,  163  111.  631,  45  N.  B. 
267,  the  court  remarked  that — 

"The  term  'homestead,'  as  used  in  this  will, 
means  the  dwelling  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenances,  in- 
cluding outbuildings  of  every  kind  necessary  and 
convenient  for  family  use,  and  land  used  for  the 
purpose  thereof." 

This  evidently  was  taken  from  Anderson's 
Law  Dictionary,  612. 

The  consensus  of  opinion  is  well  stated  la 
13  Ruling  Case  Law,  where  It  is  said  that— 

"The  word  'homestead'  has  l>oth  a  popular  and 
legal  significance.  In  its  popular  sense  it  sig- 
nifies the  place  of  the  home,  residence  of  the 
family;  the  residence  the  dwelling  house  in 
which  the  family  resides  with  the  usual  and  cus- 
tomary appurtenances,  including  the  outbuild- 
ings of  every  kind  nfoessary  or  convenient  for 
family  use,  and  lands  used  for  the  parposa 
thereof." 

Appellant  insists  that  this  text  is  not  sus- 
tained by  the  authorities  cited. 

In  California  thp  limit  of  the  homestead  is 
fixed  by  value  rather  than  quantity  of  land. 
but  nevertheless  the  language  of  the  court 
in  Gregg  v.  Bostwlck,  33  Cal.  220,  91  Am. 
Dec.  637,  seems  to  support  the  text: 

"Both  in  the  Constitution  and  in  the  statute 
the  word  'homestead'  is  used  in  its  ordinary  or 
popular  sense— or,  in  other  words.  Its  legal  sense 
18  also  its  popular  sense.  It  represents  tho 
dwelling  honse,  at  which  the  family  resides,  with 
the  usual  and  customary  appurtenances,  includ- 
ing outbuildings  of  every  kind  necessary  or  con- 
venient for  the  family  use  and  lands  used  for 
the  purposes  thereof.  •  *  •  It  is  unlimited 
by  extent  merely." 

See  Calmer  v.  Cabner,  16  N.  D.  120,  109 
N.  W.  684. 

In  1  Underbill  on  Wills,  304,  it  Is  said 
that— 

"The  word  in  its  popular  sense  signifies  the  usu- 
al residence  of  the  testator  and  his  family.  If 
in  town,  the  dwelling  house  with  the'  customary 
appurtenances  which  render  It  habitable  is 
meant  If  in  the  country,  the  term  will  include 
the  dwelling  house  of  toe  testator  and  land 
which  has  been  cultivated  by  occupant  strictly 
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in  connection  with  it,  as  well  m  all  convenient 
barni,  stables,  and  other  outbuildings  of  every 
sort  necessary  or  convenient  for  the  proper  occu- 
pancy of  the  dwelling  house  by  a  family. 
•    •    •  •• 

The  lexicographers  appear  to  be  of  the 
same  opinion,  tor  the  word  Is  defined  In 
Webster's  Dictionary: 

"The  place  where  one's  home  is;  the  home 
place :  a  home  and  inclosure  or  grouncf  immedi- 
ately connected  with  it;  the  land  and  buildings 
thereon  occupied  by  the  owner  as  a  home  for 
himself  and  his  family,  if  any,  and  more  or  less 
protected  by  law  from  the  claims  of  creditors." 

And  by  the  Standard  Dictionary  as: 
"The  house  and  adjacent  land  occupied  as  a 
borne;    a  farm  occupied  by  the  owner  and  his 
family ;    the  place  of  permanent  family  abode." 

Plainly  enough  the  word  has  a  popular 
meaning,  and  we  are  of  opinion  that  It  was 
either  employed  by  the  testator  In  a  re- 
strictive sense  In  disposing  of  the  pr«H>erty 
as  that  containing  his  homestead,  or  In  its 
popular  sense  aa  describing  the  premises 
intended.  Nothing  in  the  record  suggests 
the  tboogbt  on  testator's  port  of  using  the 
word  "homestead"  In  the  statutory,  aa  dU- 
tingulshed  from  the  popular,  sense.  The 
farm  on  which  he  had  lived  so  long  and  op- 
erated as  an  entirety  always  was  in  a  pop- 
ular sense  his  homestead  property,  and  It 
was  In  this  sense.  In  referring  to  the  pre- 
ceding paragraph,  that  It  was  mentioned  as 
a  homestead  In  tb»  third  paragraph  of  the 
will. 

[3]  As  contended,  words  having  a  legal 
signification,  the  testator  will  be  presumed 
to  have  used  them  In  that  sense;  bat  the 
expression  "my  homestead  property,"  with- 
out more  tending  to  Identify  the  prop«ty  In- 
tended, does  not,  as  we  think,  have  a  well- 
defined  legal  significance,  and  necessarily 
depends  for  its  Interpretation  on  the  evi- 
dence Identifying  the  devise  as  that  Intend- 
ed. The  trial  court  rightly  held  that  the  en- 
tire farm  passed  under  the  first  clause  of  .the 
will  to  the  widow. 

Affirmed. 

PRESTON,  C.  J.,  and  EVANS  and  STE- 
VENS, JJ.,  concur. 


REINTS  &  DB  BDHR,  Inc.,  v.  FOLKERS. 

(No.  3230S.) 

(Snprtme  Conrt  of  Iowa.    Nor.  19,  191&) 

APFEAt  AND  EbbOB     €=>701  —  ASSIONMXNTS 

or  ElBBOS— SxrmciENCT. 

Where  the  brief  assigning  errors  contained 
M  "^ropoaitionB  or  points,  stated  concisely, 
vitbont  argument  or  elaboration,  together  with 
•uthoritips  relied  upon  in  support  of  them," 
fa  compliance  with  court  rule  53  (128  N.  W. 
nl,  but  in  fact  consisted  only  of  a  general  scold 
•boat  the  conduct  of  the  trial,  the  errors  as- 
■ifned  will  not  be  reviewed. 

Appeal  from  District  CMturt,  Batler  C!oun> 
tr;  a  H.  KeUey,  Judge. 
"Vot  to  be  officially  reported." 


Action  on  promissory  note  rejsulted  In  Jndg* 
ment  98  prayed.  The  defendant  appeals.  Af- 
firmed. 

J.  H.  Scales,  of  Ackley,  for  appellant. 
D.    Voogd,   of   Aplington,   and   F.   J.   Mo 
Greevy,  of  Ackley,  for  appellee. 

PER  CDRIAM.  In  this  action  plfllntUT 
sought  to  recover  the  amount  alleged  to  be 
due  on  a  promissory  note  for  ^500,  dated 
May  23, 1916,  and  payable  on  demand.  The 
answer  denied  any  Indebtedness,  and  pleaded 
want  of  consideration,  alleging  in  substance 
that  plaintiff  held  a  note  for  $500,  dated 
March  1, 1916,  payable  on  demand,  which  pur- 
ported to  be  signed  by  defendant;  that  plain- 
tiff demanded  payment  thereof,  whereupon 
defendant  denied  having  signed  the  same; 
that  plaintiff  threatened  to  sue  on  the  note, 
insisting  that  defendant  had  signed  the  same 
and  forgot  having  done  so,  and  led  defendant 
to  believe  that.  If  said  note  of  1915  was  not 
genuine,  be  would  not  exact  paym^it  of  the 
new  note,  which  plaintiff  required  defendant 
to  give;  and  that  defendant,  believing  said 
representations  made  by  plaintiff,  was  Induc- 
ed by  him  to  give  the  note  upon  which  this 
action  was  brought  The  reply  alleged  that 
the  note  of  1915  was  executed  for  money  bor- 
rowed, and  defendant  given  credit  therefor, 
and  that  he  Chedced  the  same  out  of  plain- 
tiers  bank,  and  that  the  note  sued  On  was 
given  In  renewal  thereof.  The  cause  was 
tried  to  a  Jury,  which  returned  a  verdict  for 
the  defendant  Upon  motton  a  new  trial  was 
awarded.  The  cause  was  again  tried  at  the 
May  term,  1917,  and  resulted  In  a  verdict  for 
plaintiff.  Motion  for  new  trial  was  overrul- 
ed, and  Judgment  was  entered  as  prayed  In 
the  petition. 

On  this  appeal  21  errors  are  assigned  In  the 
appellant's  brief,  but  no  "propositions  or 
points,  stated  concisely,  without  argument  or 
elaboration,  together  with  auth(H^tles  relied 
upon  in  support  of  them,"  are  to  be  found 
In  said  brief.  The  argument  Is  without  divi- 
sion, and  throughout  Is  only  directed  at  the 
errors  assigned  In  the  most  general  way. 
Only  by  comparing  what  Is  said  In  the  argu- 
ment with  the  assignment  of  error,  and  In- 
ferring from  the  language  employed  that  ref- 
erence was  had  to  a  particular  assignment 
can  It  be  ascertained  to  which  argument  was 
directed.  The  argument  Is  a  g^ieral  scold 
about  the  conduct  of  the  trial,  and  it  Is  need- 
less to  say  that  we  are  not  inclined  to  review 
a  record,  where  the  rules  of  this  court  have 
been  so  completely  Ignored  as  in  the  case  at 
bar.  Rule  63  of  this  court  (128  N.  W.  xl)  ex- 
acts In  the  plainest  possible  language  a  state- 
ment of  the  brief  points  or  propositions  of 
law  relied  upon: 

"Following  this  the  brief  shall  contain,  under 
a  separate  heading  of  each  error  relied  on,  sepa- 
rately numbered  propositions  or  points,  stated 
concisely,  and  without  argument  or  elaboration. 
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together  irith  the  authorities  relied  upon  in  sup- 
port of  them,  and  in  citing  cases,  the  names  of 
parties  must  be  given,  with  the  book  an(f  chap- 
ter where  reported.  When  text-books  are  cited 
the  number  or  date  of  the  edition  must  be  stat- 
ed, with  the  number  of  the  volume  and  the  page 
or  section.  No  alleged  error  or  p»i>int8  not  con- 
tained in  this  statement  or  points,  shall  be 
raised  afterwards,  either  by  reply  brief  or  in 
oral  or  printed  argument  or  on  petition  for  re- 
hearing." 

In  compliance  with  this  rule  errors  as- 
signed are  not  reriewed. 

The  judgment  Is  affirmed. 

PRESTON.  C.  J.,  and  LADD,  GATNOR, 
and  STEVENS,  JJ.,  concur. 


LONG  ▼.  NORTHWESTERN  NAT.  LIFE 
INS.  CO.     (No.  32210.) 

(Supreme  Court  of  Iowa.     Nov.  16,  1918.) 

IxsDRANCE  ®=s>650— "Applicatior"  OB  "Rep- 
resentation." 
Under  Code,  J  1819,  precluding  insurer  from 
pleading  or  proving,  unless  attached  to  the 
policy,  any  "application  or  representation  of  the 
assured  which  may  in  any  manner  afifect  the 
validity  of  the  policy,"  Insurer  was  not  preclud- 
ed from  proving,  because  not  attached  to  the 
policy,  a  loan  agreement  by  which  any  balance 
remaining  unpaid  by  assured  at  his  death  was  to 
be  deducted  from  the  amount  of  the  insurance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Applica- 
tion ;    Representation.] 

Appeal  from  District  Court,  Polk  Coun- 
ty ;  Hubert  Utterback,  Judge. 

Action  upon  a  i)olicy  of  life  insurance.  Re- 
versed. 

Nourse  &  Nourse,  of  Des  Moines,  for  ap- 
pellant. 

Royal  &  Royal,  of  Des  Moines,  and  WiUIam 
H.  iMiig,  of  Chicago,  111.,  for  appellee. 

STEVENS,  J.  Defendant,  for  answer  to 
plaintiff's  cause  of  action  upon  a  policy  of 
Insurance  for  ?1,000  issued  upon  the  life 
of  William  Long,  alleged  that  insured  for- 
merly held  a  policy  Issued  by  the  Northwest- 
em  Life  Association,  which  company  later  re- 
organized under  the  laws  of  the  state  of  Min- 
nesota as  the  Northwestern  Nattonal  Life 
Insurance  Company:  that  the  former  com- 
pany was  organized  upon  the  assessment 
plan,  and  the  latter  upon  the  legal  reserve 
plan;  that  Insured  surrendered  his  policy  In 
the  Northwestern  Life  Association,  and  the 
policy  In  suit  was  Issued  to  him  by  the  de- 
fendant; that  In  the  adjustment  of  premium 
rates  the  Insured  executed  to  defendant  a 
loan  agreement  as  follows: 

"This  is  to  certify  that  the  Northwestern  Na- 
tional Life  Insurance  Company,  of  Minneapolis, 
Minnesota,  bad  advanced  to  me  as  a  loan  $373.- 
90,  which  I  agree  to  pay,  at  my  option,  on  or 
before  the  date  of  the  maturity  of  my  policy  of 
insurance  in  said  company,  with  interest,  com- 
puted annually,  at  the  rate  of  four  per  cent,  per 
annum. 

"And    in    consideration    of   the    special    rate 


which  I  am  permitted  to  pay  for  the  mainte- 
nance of  said  policy,  I  hereby  authorize  the 
Northwestern  National  Life  Insurance  Company 
to  advance,  in  ad<lition  tP  the  above  loan,  the 
sum  of  $11.05  annually,  being  the  difference  be- 
tween the  premium  paid  in  cash  and  the  regular 
annual  premium  for  a  whole  life  policy  at  ace 
42,  such  advance,  with  interest  at  4  per  cent., 
computed  annually,  to  l>e  added  to  tlie  above 
loan,  the  whole  hereby  bein^  made  a  lien  upon 
policy  No.  55814,  or  any  policy  of  insurance  up- 
on my  life  issued  by  the  Northwestern  National 
Life  Insurance  Company,  in  exchange  therefor; 
and  I  further  agree,  for  myself  and  my  benefi- 
ciary, that  if  the  same  is  not  paid  during  my 
lifetime  that  any  balance  remaining  shall  be  de- 
ducted from  the  amount  dne  me  or  my  benefi- 
ciary on  said  policy  at  its  maturity,  whether  by 
death  or  otherwise. 

"Witness  my  hand  at  Marshalltown,  state  of 
Iowa,  this  28th  day  of  March,  1902. 

"Wm.  Long,  Insured. 

"H.  L.  Stunts,  Witness." 

Defendant  also  alleged  that  there  Is  dne 
and  owing  It  thereon  the  sum  of  $817.72, 
and  averred  Its  willingness  to  pay  the  bal- 
ance of  $182.28.  It  also  alleged  that  it  is  a 
corporation  organized  under  the  laws  of  the 
state  of  Minnesota,  and  set  out  one  of  the 
provisions  of  the  policy,  redtlng  that  same 
Is  to  be  construed  solely  according  to  the 
laws  of  that  state.  Defendant  did  not,  how- 
ever, plead  the  laws  of  Minnesota.  Plaintiff 
interposed  a  demurrer  to  defendant's  answer 
upon  the  ground  that  it  did  not  aflBrmatively 
appear  therefrom  that  a  copy  of  the  pre- 
tended loan  agreement  was  attached  to,  or 
Indorsed  upon,  the  policy,  as  required  by  our 
statute. 

Section  1819  of  the  Code  of  1897  provides 
as  follows: 

"All  life  insurance  companies  or  associationa 
organized  or  doing  business  in  this  state  under 
the  provisions  of  the  preceding  chapters  shall, 
upon  the  issue  of  any  policy,  attach  to  such 
policy,  or  indorse  thereon,  a  true  copy  of  any 
application  or  representation  of  the  assured 
which  by  the  terms  of  such  policy  are  made  a 
part  thereof,  or  of  the  contract  of  insurance,  or 
referred  to  tiiorein,  or  which  may  in  any  manner 
affect  the  validity  of  such  policy,  or,  upon  rein- 
statement of  a  lapsed  policy,  shall  attach  to  the 
renewal  receipt  a  true  copy  of  all  representa- 
tions made  by  the  assured  upon  which  the  re- 
newal or  reinstatement  is  made.  The  omission 
so  to  do  shall  not  render  the  policy  invalid,  bnt 
if  any  company  or  association  ne^ects  to  comply 
with  the  requirements  of  this  section,  it  shall 
forever  be  precluded  from  pleading,  alleging  or  i 
proving  such  application  or  representations,  or 
any  part  thereof,  or  the  falsity  thereof,  or  any 
part  thereof,  in  any  action  upon  such  policy,  and 
the  plaintiff  in  any  such  action  shall  not  be  re- 
quired, in  order  to  recover  against  such  com-  j 
pany  or  association,  either  to  plead  or  prove 
such  application  or  representation,  but  may  do 
so  at  his  option." 

The  demurrer  was  sustained,  and  the  de-  , 
fendant,  electing  to  stand  upon  Its  answer.  | 
appeals.  Defendant  admitted  that  It  Issued 
the  policy  In  suit,  and  that,  subject  to  tbe 
provisions  of  the  alleged  loan  agreement, 
under  which  It  claims  the  right  to  deduct 
from  the  face  of  said  policy  the  amount  there- 
in designated,  together  with  the  certain  ad- 
ditional annual  advancements  therein  provid- 
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ed  for.  it  Is  lltible  for  the  face  of  such  policy. 
The  only  question,  therefore,  necessary  for 
our  consideration,  is:  Should  defendant,  not 
having  indorsed  a  tru«  copy  thereof  upon 
said  policy,  be  permitted  to  plead  the  said 
loan,  agreement  herein,  or  offer  evidence 
thereof?  It  is  conceded  that  assured  execut- 
ed a  written  application  for  insurance,  and 
that  a  true  copy  thereof  Is  Indorsed  upon  the 
policy.  The  instrumeot  In  question,  although 
executed  at  the  same  time  as  the  applica- 
tion, was  wholly  separate  and  distinct  there- 
from. 

The  contention  of  counsel  for  appellee  Is 
that  it  amounts  to  a  representation  within 
the  gleaning  of  the  statute  above  quoted,  and 
that  same  is  an  agreenacnt  affecting  the  valid- 
ity of  the  policy  and  la  required  by  said  stat- 
ute to  be  Indorsed  upon  the  policy. 

It  was  held  by  this  court  in  Lewis  v.  Bur- 
lington Ins.  Oo.,  71  Iowa,  97,  32  N.  W.  190, 
Robey  v.  Insurance  Co.,  146  Iowa,  23,  124 
N.  W.  775,  and  Nutter  v.  Des  Mflines  Llfte 
Ins.  Co.,  156  Iowa,  539, 136  N.  W.  891,  that  a 
<t>py  of  a  premium  note  must  bo  attached  to, 
or  Indorsed  upon,  the  policy. 

It  Is  claimed  by  counsel  for  appellee  that 
the  purported  indebtedness  due  the  company 
from  assured  is  not  for  money  loaned,  and 
that  no  money  was  In  fact  loaned  to  him.  On 
Its  face,  however.  It  acknowledges  that  de- 
fendant has  loaned  assured  the  sum  therein 
named.  If  the  instrument  In  question  was 
in  fact  executed  in  payment  of  premium  due, 
or  to  become  due,  and  by  ^e  terms  thereof, 
or  as  a  matter  of  fact,  the  policy  would  be 
invalidated  by  the  nonpayment  thereof,  then 
it  would  be  analogous  to  a  note,  and,  uaiex 
oar  prior  decisions,  a  copy  thereof  should 
have  been  attached  to,  or  indorsed  upon,  the 
policy. 

It  Is,  of  course,  manifest  that  the  loan  agree- 
ment Is  not  a  part  of  the  application,  for  In- 
Kurance,  and  we  are  unable  to  see  wherein 
the  validity  of  the  policy  is  in  any  way  affect- 
ed thereby.  Assured  was  not  required  to  pay 
the  same  to  prevent  forfeiture  of  the  Insur- 
ance, as,  by  the  terms  of  the  agreement,  any 
balance  remaining  luipald  at  the  death  of 
assured  should  be  deducted  from  the  amount 
of  the  insurance.  The  policy  could  not,  there- 
fore, be  rendered  Invalid  by  the  nonpayment 
of  the  loan,  although,  If  assured  lived  long 
enongh,  the  whole  amount  of  the  policy 
might  be  absorbed  by  the  Indebtedness  due 
the  company.  The  demurrer  admits  that  the 
loan  agreement  is  what  It  purports  to  be. 
Clearly  It  Is  not  on  its  face  a  part  of  the  ap- 
plicationr  for  insurance,  nor  In  any  sense  a 
representation,  which  is  defined  by  Cooley 
as  follows: 

"A  representation  has  beta  defined  as  an  oral 
or  written  statement,  made  by  the  Insured  to  the 
iinarer,  of  certain  facts  or  conditions  tending  to 
indoce  the  insurer  to  assnme  the  risk,  by  dimin- 
iiUng  tiM  estimate  he  woold  otherwise  have 
fonned  of  it."  2  Cooley's  Briefs  on  the  Law  of 
Insarance,  p.  1127. 


The  idstrumeat  in  question  does  not  relate 
to  the  character  of  the  risk,  nor  does  it 
oontaia  any  statement  or  m^'eseutatioa 
which  could  be  com>trued  as  an  inducement 
to  the  acceptance  thereof  by  the  defendant. 
The  instniment  purports  to  be  an  obligation 
for  money  loaned  by  the  defendant  to  plaln- 
Uer,  and  an  agreement  to  pay  certain  specified 
advancements  thereafter  to  be  made  annually 
by  the  defendant.  It  is  not  by  the  terms  of 
the  contract  of  insurance  made  a  part  there- 
of, referred  to  therein,  nor  does  it  in  any 
manner  affect  the  validity  thereof.  By  plead- 
ing the  same  defendant  does  not  assail  the 
validity  of  the  policy,  nor  deny,  or  seek  to 
avoid,  its  obligation  under  the  policy,  but 
asks  only  that  the  amount  claimed  to  be  due 
thereunder  be  deducted  from  the  face  of  the 
policy,  and  allege  a  willingness  to  pay  the 
balance.  The  amoimt  specified  Is  designated 
as  a  loan,  and,  by  its  terms,  defendant  is 
given,  a  lien  upon  the  policy  as  security  for 
the  payment  thereof.  The  distinction  •  be- 
tween the  obligation  in  question  and  a  pre- 
mium note  Is  obvious.  A  failure  to  pay  the 
latter  may  work  a  forfeiture  of  the  policy 
and  defeat  recoveuy  thereoh,  thereby  affect- 
ing the  validity  thereof;  whereas  nonpay- 
mpnt  of  the  instrument  in  question  would  not 
defeat  recovery,  and  defendant  is  only  en- 
titled to  have  the  amotmt  due  it,  if  any,  de- 
ducted from  the  fhce  of  the  policy.  It  fol- 
lows that  the  demurrer  should  hare  been 
overruled. 

Reversed. 

PRESTON,  O.  J.,  and  WEAVER  and  GAT- 
NOR,  JJ.,  concur. 


FARMERS'  SAV.  BANK  OF  LELAND  v. 
BANKS  et  al.     (No.  82352.) 

(Supreme  Court  of  Iowa.     Nov.  22,  1918.) 
Appeal  and  Ebbob  9s»665— Dehiai.  of  Ab- 

btract — cebtincation  of  evidence. 
Where  abstract  of  extension  of  evidence, 
embodied  in  shorthand  notes  duly  certified,  was 
not  filed  by  appellant  in  trial  court,  and  appel- 
lees filed  a  denial  of  appellant's  abstract  and 
set  forth  what  they  claimed  to  be  the  testimony 
in  the  record,  the  appellees'  abstract  will  1)« 
taken  as  tme;  appellant  havins  failed  to  sup- 
port his  denial  thereof  with  a  certification  of 
the  evidence  from  the  trial  court. 

Appeal  from  District  Court,  Story  County; 
H.  E.  Fry,  Judge. 

Creditors'  bill  asking  to  set  aside  a  con- 
veyance from  husband  to  wife  alleged  to  have 
been  made  in  fraud  of  creditors.  There  was 
a  decree  dismissing  the  petition,  and  the 
plaintiff  appeals.    Affirmed. 

Jensou  &  Jenson,  of  Forest  City,  for  appel- 
lant. 

J.  F.  Martin  and  E.  H.  Addison,  both  of 
Nevada,  Iowa,  for  appellees. 

EVANS,  3.  There  Is  some  controversy 
between  the  parties  over  the  state  of  the  rec- 


«=>For  otber  caSM  ««•  eame  tf^lo  and  KBT-MUMBBR  in  all  Key-Numberad  Dtsesta  and  Indezai 


Digitized  by 


Google 


B88 


leo  NOBTHWESKCBBN  REPOnTEB 


(Iowa 


'ord.  Appellees  filed  a  motion  to  dismiss  or 
affirm  on  varioua  grounds  which  we  need 
not  set  forth.  It  is  made  to  appear  that  the 
evidence  was  taken  in  shorthand,  and  that 
the  shorthand  notes  were  dnly  certified.  The 
plaintiff  procured  an  extension  of  snch  evi- 
dence and  filed  a  purported  abstract  thereof 
in  support  of  his  appeal.  He  failed  and  re- 
fused, however,  to  file  the  extension  with  the 
clerk  of  the  district  court  and  denied  a  re- 
quest therefor,  with  a  demand  upon  the  ap- 
pellees to  pay  a  part  of  the  cost  thereof. 
This  demand  not  having  been  complied  with 
by  the  appellees,  no  extension  of  the  short- 
hand notes  has  ever  been  filed.  The  appellees 
filed  a  denial  of  the  appellant's  abstract  and 
set  forth  what  they  claim  to  be  the  testimony 
in  the  record.  This  amended  abstract  was 
denied  by  the  appellant. 

Such  Is  the  state  of  the  record  before  us. 
The  appellant  having  failed  to  support  his 
denial  with  a  certification  of  the  evidence 
from  the  court  below,  the  appellees'  abstract 
must  be  taken  as  true.  It  avails  the  api>el- 
lant  nothing  to  produce  in  this  court  the  pur- 
ported transcript  of  the  evidence  which  be 
has  withheld  from  filing  in  the  district  court 

Taking  the  amended  abstract  of  the  ap- 
pellees as  true,  the  evidence  as  disclosed 
therein  fully  supports  the  decree' of  the  dis- 
trict court,  and  it   Is  accordingly   affirmed. 

PRBSTON,  C.  J.,  and  LADD  and  SALIN- 
GER, JJ.,  concur. 


OWENS  et  al.  v.  IOWA  COTJNTT. 
(No.  31819.) 

(Supreme  Ck>urt  of  Iowa.    Nov.  22,  1918.) 

1.  EviDBNCB  ^=>492— Opinion— Speed. 

Testimony  of  one,  several  hundred  yards 
directly  in  front  of  an  automobile  in  the  night- 
time, as  to  the  speed  thereof,  might  be  of  little 
value,  but  shonld  not  be  exduded  on  that  ac- 
.connt 

2.  Bridoxs  9=946(5)— Simtlab  Conditions. 

In  action  for  death  of  aatomobilist  who  ran 
his  car  into  an  opening  in  a  bridge  caused  by  a 
washout,  evidence  of  the  condition  of  the  brakes 
upon  the  car  following  the  accident  was  admis- 
sible, without  requiring  proof  that  the  condition 
was  the  same  immediately  before  the  accident. 

8.  HiGHWATS   ^=197(1)— iNJtIBIES   TO   AUTO- 

mobilistt-Duty  of  DaivEB. 
It  is  the  duty  of  an  automobilist  In'  the  ex- 
ercise of  reasonable  care  to  have  his  car  equip- 
ped with  brakes  In  such  condition  that  he  can, 
by  the  use  thereof,  aid  in  stopping,  or  control- 
ling the  speed  of  the  car. 

4.  Witnesses  ®=5l30  —  Transaction  with 
Deceased  Pebson. 

In  action  by  administrator  for  death  of  de- 
ceased. Code,  i  4604,  is  not  applicable;  the  evi- 
dence being  offered,  not  in  an  action  against  but 
in  favor  of  the  administrator. 

5.  Evidence  <8=»271(lft)— Self-Sebvino  Dec- 
larations—Intention OF  Deceased. 

In  an  action  for  death  of  an  automobilist 
on  a  bi^bway,  where  defendant  introduced  a 
conversation  of  dcceuseri  to  the  effect  that  he 
intended  to  catch  a  curtain  train,  for  the  pur- 


pose of  showing  that  he  was  traveling  at  an 
unlawful  rate  of  speed,  evidenqe  offered  by 
plaintiff  as  to  another  conversation,  in  which 
deceased  stated  that  if  he  did  not  catch  the 
train  he  would  attend  to  certain  business  and 
wait  for  the  next  train  was  not  inadmissible  as 
a  self-serving  declaration. 

6.  Highways  €=»19T(1)— Injuries  to  Auto- 
MOBiLisT— Defects  in  Hiohwat— Dott  of 

AOTOMOBrLlST. 

It  is  the  duty  of  an  automobilist  to  drive 
his  car  upon  the  public  highway  in  a  careful 
and  prudent  manner;  that  is,  to  exercise  ordi- 
nary care  and  prudence  for  his  own  protection 
in  the  oi>eration  thereof. 

7.  Highways  «=»197(1)— Action  fob  Irju- 
BiES — Statutes — Duty  of  Drivers. 

Code  Supp.  1913,  i  1571ml9,  relating  to 
duty  of  driver  of  automobile  as  to  speed,  etc., 
on  public  highways,  is  not  applicable,  en  the 
issue  of  contributory  negligence,  in  an  action 
for  the  death  of  an  automobilist  caused  by  a 
washout. 

8.  Appeal  and  Error  ^=31064(1)- Harmless 
Ebbob— Inbtructions. 

As  it  was  the  duty  of  an  automobilist  to 
drive  his  car  in  a  careful  manner  independent  of 
Btatote,  it  was  not  prejudicial  error,  in  an  ac- 
tion for  death  of  an  automobilist  caused  by  a 
washout,  to  base  an  instruction  upon  Code 
Supp.  1913,  §  1571ml9,  providing  that  one  most 
drive  his  automobile  in  a  careful  and  prudent 
manner  and  at  a  rate  of  speed  such  as  not  to 
injure  life,  limb,  or  property  of  another. 

9.  Highways  <S=197(4)— Injury  to  Automo- 
bilist—Rate  OF  Speed. 

The  duty  is  not  imposed  upon  the  driver 
of  an  automobile  to  drive  the  same  at  such  a 
rate  of  speed  that  it  may  always  be  stopped 
within  the  distance  that  objects,  defects,  depres- 
sions, or  obstructions  in  the  highway  may  be 
dearly  visible. 

10.  BaiDaES«=»37—I>EFECT8— Dorr  or  Coun- 
ty Officers.      * 

It  is  the  duty  of  the  proper  officers,  when  a 
county  bridge  is  removed  or  in  a  dangerous  con- 
dition, immediately  after  notice  thereof,  to  give 
suitable  warning  to  travelers  upon  the  highway. 

11.  Appeal  and  Error  e=>  1064(1)— Pbejvdi- 
ciAL  Ebbob— Instructions. 

In  an  action  for  death  of  an  automobilist 
caused  by  a  washout  in  a  bridge.  It  was  nect^s- 
sarily  prejudicial  error  to  instruct  that  deceased 
was  guilty  of  negligence,  if  be  was  driving  his 
automobile  at  such  a  rate  of  speed  that  he 
could  not  in  the  exercise  of  reasonable  care 
bring  the  same  to  a  standstill  within  the  dis- 
tance he  could  easily  see  objects  or  depressions 
ahead  of  him  in  the  highway. 

12.  Bridges  ®=»46(12)— Injubieb  to  Automo- 
bilist—Oontribdtobt  N«GLiOENCB>— Ques- 
tion FOR  JUBY. 

In  an  action  for  death  of  an  automobilist 
caused  in  the  nighttime  by  a  washed-out  bridge, 
whether  deceased  was  negligent  in  not  observing 
that  travel  had  been  diverted  to  a  temporary 
bridge  held  for  the  jury. 

Appeal  from  District  Court,  Johnson  Coun- 
ty; R.  P.  Howell,  Judge. 

Hugh  R.  Owens  was  killed  by  driving  his 
automobile  into  an  opening  in  a  public  high- 
way caused  by  the  washing  out  of  a  bridge. 
This  action  Is  brought  by  his  administrators 
for  damages.    Reversed. 

Dutcher,  Davis  &  Hambrecht,  of  Iowa  City, 
for  appellants. 

Havner,  Messer,  Roller  &  Hatter,  of  Ma-  i 
rengo,  Mwln  B.  Wilson,  of  Iowa  City,  and  j 
H.  L.  Bryson,  of  Marengo,  for  appellee. 
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STSYENS,  J.  PlaiutlffB  are  the  adminis- 
trators of  tbe  estate  of  Hugh  R.  Owens,  de- 
ceased, who  was  killed  about  5  o'clock  on  tbe 
morning  of  September  16,  1914,  wben  an  au- 
tomobile, driven  by  blm,  ran  Into  Hilton 
creek  on  a  public  highway  about  2%  miles 
Boutbeast  of  Marengo,  at  a  point  where  a 
bridge  had  been  washed  out  a  few  days  be- 
fore. The  former  brld^  was  .about  65  feet 
I  ia  length  and  was  reached  from  the  east  over 
j  a  subtly  elevated  i4)proacb.  About  ten 
iays  prior  to  the  acddoit,  a  temporary 
bridge,  about  66  feet  In  length,  had  been  oon- 
stmcted  In  the  highway  Immediately  north 
of  tbe  former  bridge,  at  a  much  lower  eleva- 
tion than  tbe  former  bridge,  and  which  was 
reached  from  the  east  by  travelers  turning 
to  the  right  at  a  point  about  66  feet  east  of 
tbe  end  thereof.  Deceased  was  alone  at  the 
time  of  the  accident,  but  two  witnesses  tes- 
dSed  to  seeing  the  car  In  the  Immediate  vi- 
cinity of,  and  closely  approaching,  the  p^nt 
of  the  accident  3^  car,  when  It  reached 
the  opening  In  the  highway,  turned  a  com- 
plete somersault,  and  lay  In  the  bottom  of 
tbe  chasm  upelde  down  with  the  radiator 
pointing  east.  ' 

Deceased  left  home  at  about  4:10  a.  m.  to 
go  to  Marengo  to  take  a  train  leaving  that 
place  for  Des  Moines  shortly  after  B  o'clock 
and,  at  tbe  time  of  ISie  accident,  had  traveled 
a  distance  of  about  12%  miles.  His  route 
took  htm  over  13ie  "River  to  Blver"  road, 
which  curved  eAlghtly  to  the  northwest  from 
a  point  several  hundred  feet  east  of  the 
bridge. 

Tbe  negligence  charged  in  platntUTs  peti- 
tion was  tbe  fbllnre  of  defendants  to  provide 
suitable  and  necessary  warning  to  travelers 
opon  the  highway  of  the  dangerous  condi- 
tions resulting  from  the  destruction  of  the 


former  Inldge.  mie  principal  defense  urged. 


I 

'  Is  tbe  alleged  contributory  negligence  of  de- 
ceased. Tbe  particular  facts  upon  which  de- 
fendants rely  to  establish  same  will  be  here- 
after referred  to. 

Tbat  It  was  the  duty  of  defendant  to  main- 
tain its  bridges  in  a  reasonably  safe  condl- 

I  Mon  for  travel  Is  not  disputed  by  counsel  for 
appellee;   but  It  Is  claimed  that,  about  ten 

I  days  prior  to  the  accident,  defendant  con- 
stmeted  a  temporary  bridge  across  the  creek, 

j       together  with  a  suitable  roadway,  leading 

;  from  a  point  about  66  feet  east  of  the  east 
dde  of  the  former  bridge  thereto,  and  thjit 
same  had  been  traveled  for  ten  days ;  that  a 
beaten  track  was  formed  and  plainly  visible 
to  travelers  upon  the  highway  In  the  exer- 
cise of  reasonable  care;  that  a  barricade, 
consisting  of  a  2x12  plank  about  20  feet  in 
lengtb,  to  which  was  attached  two  upright 
pieces  elevating  tbe  north  end  of  the  plank 
n>  that  same  was  visible  to  travelers  ap- 
proecblng  from  the  east,  extended  across  the 
blghway  at  tbe  time  of  the  accident,  or  at 
least  was  so  placed  the  night  befmre,  and,  if 
down,  it  waa  without  the  fault  of  defendantSt 


or  notice  to  Ha  officers.  The  evideace  is 
without  conflict  that  a  barricade  such  as  is 
described  above  was  found  lying  across  the 
highway  after  the  accident,  and  tbat  the  left 
wheels  of  the  automobile  bad  passed  over 
the  north  end  thereof.  The  evidence  as  to 
whether  the  barricade  was  in  position  to 
warn  'travelers,  or  lay  upon  the  ground 
across  tbe  highway.  Is  in  dispute. 

[I]  I.  Many  alleged  errors  in  the  admis- 
sion and  exclusion  of  evidence,  and  in  tbe 
charge  of  the  court,  are  discussed  by  counsel 
for  appellant ;  but  it  will  not  be  necessary  for 
us  to  refer  to  all  of  them  In  detail.  An  em- 
ploys of  the  contractor,  engaged  In  recon- 
structing concrete  piers  for  a  new  bridge 
across  the  creek,  .testified  (bat  be  was  about 
200  feet  west  of  tbe  bridge  when  be  saw  tbe 
lights  of  a  car  approaching  from  tbe  east; 
tbat  a  few  minutes  thereafter  be  observed 
tbat  same  had  disappeared,  and  be  beard  a 
buzzing  noise  in  tbe  creek.  Going  to  the 
sce'he  of  the  accident,  be  discovered  deceas- 
ed's car  In  the  bottom  of  the  chasm.  Be 
was  permitted,  over  tbe  objection  of  counsel 
for  plaintiff,  to  testify  tbat  tbe  speed  of  tbe 
automobile  was  30  to  35  miles  per  hour.  The 
competency  of  this  witness  is  challenged. 
Apparently,  be  was  In  a  position  to  observe 
the  movement  of  tbe  car,  and  to  express  an 
opinion  as  to  its  speed.  Tbe  weight  of  tbe 
evidence  was  for  the  Jury.  His  position 
may  have  been  such  that  bis  judgment  would 
be  of  little  value,  but  the  evidence  should  not 
be  excluded  on  this  account.  Buddy  on  Au- 
tomobiles (4tb  Ed.)  S  275 ;  Payne  v.  R.  R.  Co., 
153  Iowa,  445,  133  N.  W.  781 ;  Neldy  v.  Ut- 
tlejohn,  146  Iowa,  355,  125  N.  W.  198. 

[2,  3]  II.  The  court  also  admitted  evidence 
of  the  condition  of  the  brakes  upon  the  car 
following  the  accident,  without  requiring 
proof  that  the  condition  was  the  same  imme- 
diately before  the  accident. 

It  was  the  duty  of  deceased,  in  the  exer- 
cise of  reasonable  care,  to  have  bis  car  equip- 
ped with  brakes  in  such  condition  that  he 
could,  by  the  use  thereof,  aid  In  stopping,  or 
controlling,  the  speed  of  the  car.  Evidence 
of  Its  condition  following  the  accident  may 
have  tended  to  throw  light  upon  its  condition 
prior  thereto.  It  Is  true  that  the  car  had 
been  moved  after  the  accident,  before  the 
witness  observed  the  condition  of  the  brakes ; 
but  evidence  was  Introduced  from  which  the 
jury  could  have  found  that  there  had  been 
no  change  In  the  condition  of  tbe  brake  aft- 
er the  accident  Evidence  showing  tbat  the 
brake  was  defective  after  the  accident  was 
received,  from  which  the  Jury  might  infer 
that  the  condition  was  tbe  same  Immediately 
before  tbe  accident,  and  tbat  it  was  probably 
known  to  deceased.  The  weight  of  this  .evi- 
dence was,  of  course,  for  the  jury.  It  may 
not  have  been  very  persnaalve,  but  we  think 
sntUdent  was  shown  to  justify  its  admission. 
It  was  proper  for  the  consideration  of  the 
jury  upon  tbe  .question  of  contributory  neg- 
ligence. 
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[«,  8]  III.  A  witness  called  on  behalf  of 
defendant  was  permitted,  over  the  objections 
of  counsel  for  plaintiff,  to  testify  that,  in  a 
conversation  with  deceased  the  evening  be- 
fore the  accident,  the  latter  stated  to  him 
that  he  was  going  to  Des  Moines  the  next 
morning  on  a  train  leaving  Marengo  a  little 
past  5  a.  m.  Counsel  for  plaintiff  sought  to 
show  by  May  Owens,  In  rebuttal,  that  deceas- 
ed told  her  the  evening  before  the  accident 
that,  if  he  missed  the  first  train,  he  would  at- 
tend to  some  matters  of  business  at  Marengo 
and  take  a  train  leaving  that  place  for  Des 
Moines  about  H4  hours  later.  This  evidence 
was  objected  to  upon  the  ground  that  it  was 
a  privileged  communication  t)etween  hus- 
band and  wife  and  a  transaction  with  a  per- 
son deceased,  and  therefore  excluded  by  sec- 
tion 4604  of  the  Code.  The  objection  was 
sustained  and  the  evidence  excluded.  It  Is 
now  argued  by  counsel  for  appellee  that  this 
evidence  was  further  inadmissible  as  a  self- 
serving  declaration,  although  this  objection 
was  not  made  at  ttie  time.  Section  4604  is 
not  applicable.  The  evldrace  was  not  offered 
in  an  action  against,  but  In  favor  of,  the 
administrator.  If,  however,  this  evidence 
should  be  excluded  as  a  self-serving  declara- 
tion, it  would  be  useless  to  reverse  this  case 
on  account  of  its  improper  exclusion  upon 
other  grounds.  The  declaration,  when  made, 
was  not  intended  by  deceased  to  serve  any 
purpose  on  bis  part,  but  amounted  only  to  an 
expression  of  his  mental  attitude,  or  inten- 
tion, respecting  liis  contemplated  trip  to  Des 
Moines.  The  Supreme  Ck>urt  of  the  United 
States,  in  Mutual  Life  Insurance  Co.  t.  HIU- 
mon,  145  U.  8.  285,  12  Sup.  Ct.  909,  36  L.  Ed. 
706,  referring  directly  to  proof  of  intention, 
said: 

"When  the  intention  to  be  proved  is  important 
only  as  qualifying  an  act,  its  connection  with 
that  act  must  be  shown,  in  order  to  warrant 
the  admission  of  declarations  of  the  intention. 
But  whenever  the  intention  is  of  itself  a  dis- 
tinct and  material  fact  in  a  chain  of  circnm- 
gtances,  it  may  be  proved  by  contemporaneous 
oral  or  written  declarations  of  the  party. 

"The  existence  of  a  particular  intention  in  a 
certain  person  at  a  certain  time  being  a  ma- 
terial fact  to  be  proved,  evidence  that  he  ex- 
pressed that  intention  at  that  time  is  as  direct 
evidence  of  the  fact,  as  his  own  testimony  that 
he  then  had  that  intention  would  be.  After  his 
death,  there  can  hardly  be  any  other  way  of 
provinir  it.    ♦    •    • " 

To  the  same  effect,  see  Wigmore  on  Evi- 
dence, vol.  3,  §  1714;  Mathews  v.  Great 
Northern  RaUway  Co.,  81  Minn.  363,  84  N. 
W.  101.  83  Am.  St.  Rep.  383;  VUes  v.  City 
of  Wnltham,  167  Mass.  542,  32  N.  B.  901,  34 
Am.  St.  Rep.  311;  Blgelow  v.  Bear,  64  Kan. 
887,  08  Pac.  78;  Baker  v.  Kelly,  41  Miss. 
696,  93  Am.  Dec.  274 ;  Applegate  v.  McClung's 
Heirs,  3  A.  K.  Marsh.  (Ky.)  1161;  Darby  v. 
Rice,  2  Nott  &  M.  (S.  C.)  586;  Sherman  v. 
Sherman,  75  Iowa,  136,  39  N.  W.  232;  Nolte 
V.  Railway  Co.,  166  Iowa,  721,  147  N.  W. 
192. 

The  declaration  made  by  deceased  to  his 
wife  tended  to  negative  the  Inference  which 


counsel  for  defendant  seeks  to  draw  from  tlie 
other  conversation  that  deceased  was,  in 
fact,  driving  his  automobile  at  a  high  nte 
of  speed  for  the  purpose  of  cat<%lng  a  train. 
There  was  no  other  way  for  plaintiS  to  prove 
the  intention  of  deceased  to  catch  a  lat«t 
train  to  Des  Moines,  in  case  he  did  not  g« 
there  In  time  for  the  earlier  train.  Deceased 
could  have  had  no  conscious  pnrpose,  \vh«n 
the  statement  was  made  to  bU  wife,  of 
gaining  an  advantage  thereby,  and  it  was 
expressive  only  of  his  intention  respectin? 
his  trip,  but,  nevertheless,  tends,  to  some  ex- 
tent, to  rebut  the  inference  sought  to  be 
drawn  frcHu  the  evidence  offered  by  defend- 
ants. We  think  this  evidence  should  hare 
been  received. 

Other  alleged  rulings  on  the  admission  of 
evidence  need  not  be  separately  considered, 
as  they  are  not  likely  to  arise  upon  a  retrial 
of  this  case. 

[<-t]  IV.  Based  upon  section  1571ul9  of 
the  1913  Supplement  to  the  Code,  the  court 
instructed  the  Jury,  in  substance,  that  it 
was  the  duty  of  deceased  to  drive  liis  aato- 
mobile  in  a  careful  and  prudent  manner  and 
at  a  rate  of  speed  such  as  not  to  injure  tlw 
property  of  another  or  the  life  or  limb  of  an.r 
person,  and  if,  at  the  time,  deceased  was 
violating  the  foreg^ring  requirements  of  the 
statute,  he  'was  guilty  of  contributory  negli- 
gence, and,  if  same  contributed  in  any  man- 
ner to  cause  his  death,  no  recovery  could  be 
had.  It  is  quite  apparent  that  the  provl- 
aiong  of  this  statute  were  designed,  primarily 
at  least,  to  prescribe  the  duty  of  the  driver 
of  a  motor  rehicle,  with  reference  to  tbe 
person  or  property  of  another,  and  to  provide 
safety  therefor  upon  the  public  hlghwaj'. 
But,  independent  of  statutory  requirement, 
it  was  tbe  duty  of  deceased  to  drive  his  car 
,upon  tbe  public  highway  in  a  careful  and 
prudent  manner;  that  is,  to  exercise  ordi- 
nary care  and  prudence  for  his  own  protec- 
tion In  the  operation  thereof. 

Tbe  portion  of  the  statute  relating  to  In- 
juries to  the  property,  life,  or  limb  of  anoth- 
er is  not  applicable  to  this  case,  and,  in  so 
far  as  tbe  instruction  related  thereto,  it  was 
erroneous;  but  we  are  incllDed  to  hold  that 
the  giving  thereof  was  not  prejudicial  to 
plaintiff.  It  is  further  provided  by  this  sec- 
tion that  a  rate  of  speed  in  excess  of  25  miles 
an  hour  shall.  In  case  of  injury  to  the  person 
or  property  of  another,  be  presumptive  evi- 
dence of  driving  at  a  rate  of  speed  which  is 
not  careful  and  prudent,  and  counsel  for  ai>- 
pellee  makes  some  contention  based  upon  this 
provision  of  tbe  statute;  but  it  is  apparent 
that  same  has  no  application  to  the  facts  in- 
volved in  this  case. 

[I,  la]  V.  The  court  further  instructed  the 
Jury,  in  substance,  that,  if  deceased,  at  the 
time  of  the  accident,  was  driving,  bis  automo- 
bile at  such  a  rate  of  speed  that  he  could  not, 
in  the  exercise  of  reasonable  care,  bring  the 
same  to  a  standstill  within  the  distance  he 
could  easily  see  objects  or  depressions  ahead 
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of  him  tn  the  highway,  then  and  in  that 
event  he  was  gnllty  of  negligence  and  could 
not  recover.  If  same  contributed  to  his  in- 
juries. To  sustain  this  instruction,  counsel 
for  appellee  relies  largely  upon  Lausou  v. 
Town  of  Fond  Du  Lac,  141  Wis.  57,  123  N. 
W.  629,  26  Ia  K.  A.  (N.  S.)  40,  136  Am.  St 
Rep.  30,  and  Scott  v.  O'Leary,  157  Iowa,  222, 
1.38  N.  W.  512.  ■  The  doctrine  of  the  Lauson 
Case  was  reaffirmed  by  the  Supreme  Court 
of  Wlsconrin  in  Raymond  v.  Sauk  County, 
166  N.  W.  29,  and  la  now  covered  by  statute. 
We  recently  had  occasion,  however,  to  review 
these  authorities  and  declined  to  adopt  their 
holding.  Kendall  v.  aty  of  Des  Moines,  167 
N.  W.  684.  What  is  there  said  need  not  be 
repeated.  It  is  clearly  the  duty  of  the  driver 
of  a  motor  vehicle  upon  the  public  highways 
to  at  all  times  have  the  same  under  control, 
and  to  nse  reasonable  care  to  observe  de- 
fects or  obstructions  in  the  public  highway, 
and  to  at  all  times  drive  the  same  in  a  pru- 
dent and  careful  manner ;  Imt  he  is  not  bound 
to  anticipate  that  bridges  are  defective,  wash- 
ed out,  or  otherwise  dangerous.  It  Is  the 
dnty  of  the  proper  officers,  when  a  county 
bridge  is  removed  or  in  a  dangerous  condi- 
tion, immediately  after  notice  thereof,  to  give 
suitable  warning  to  travelers  upon  the  high- 
way, and  it  Is  the  duty  of  travelers  thereon 
to  use  reasonable  care  and  to  observe  and 
heed  such  warnings,  a  failure  to  do  which,  Ui 
case  of  injury  on  account  of  a  defective 
bridge,  might  amount  to  contribut<nry  negli- 
gence and  defeat  recovery.  If  the  duty  is 
imposed  np<«  the  driver  of  an  automobile  t» 
drive  the  same  at  such  a  rate  of  speed  that 
it  may  always  be  stopped  within  the  dis- 
tance that  objects,  defects,  depressions,  or  ob- 
structioiis  in  the  highway  may  be  clearly  vis- 
ible, the  duty  to  provide  barriers,  lights,  or 
warning  to  attract  the  attention  of  travelers 
npon  the  highway  thereto  would  be  so  relax- 
ed as  to  be  easily  avoided. 

[11]  We  are  unable  to  find  wherein  Scott 
T.  O'Leary,  supra,  conflicts  with  the  conclu- 
sion reached  herelii,  or  in  Kendall  v.  (^ty  of 
Des  Moines,  supra.  The  Instruction  approv- 
ed in  that  case  was  not  like  the  one  under 
consideTatlon,  and  we  find  nothing  in  the 
language  of  thts  coqrt  in  any  way  tending  to 
itDstain  the  Instruction  complained  of  here- 
in.  The  instruction  waa  erroneous  and  nec- 
essarily prejudicial. 

[12]  VL  Lastly,  It  Is  argued  by  counsel 
for  appellee  that  deceased  was  guilty  of  con- 
tributory negllg^Dce,  as  a  matter  of  law,  and 
defendant's  motion  for  a  directed  verdict 
should  have  t>een  sustained.  It  is  true  that 
the  board  of  supervisors  of  defendant  coun- 
ty took  prompt  action,  after  the  bridge 
washed  out,  to  provide  a  safe,  temporary 
crossing  over  the  creek,  and  were  proceeding 
with  «Hnmendable  diligence  to  construct  a 
new  permanent  bridge.  For  several  days 
More  the  accident,  travel  ujpon  the  highway 
had  been  diverted  from  the  original  traveled 
portion  at  a  point  about  66  feet  east  of  the 


east- abutment  of  the  former  bridge,  to  the 
right  down  a  somewhat  steep  decline  across 
the  temporary  bridge,  and  that  a  new  track 
had  been  formed,  which,  in  daylight,  was 
plainly  visible.  It  is  contended  that  deceas- 
ed, In  the  ezerdse  of  ordinary  care,  could 
have  seen  the  plank  barrier,  which  It  Is 
claimed  was  placed  across  the  highway  a 
few  feet  west  of  the  point  wliere  the  new 
road  turned  to  the  right,  for  a  distance  of 
275  feet  east  of  the  former  bridge ;  but  this 
contention  assumes  that  the  barrier  was  up 
and  not  lying  upon  the  ground. 

As  the  driver  of  the  automobile  ai>proach- 
ed  a  point  about  115  feet  east  of  the  east 
abutment  of  the  former  bridge,  the  road  bore 
slightly  toward  the  southeast,  and  then  turn- 
ed to  the  northwest.  This  tended  to  throw 
the  rays  from  the  lamps  of  the  automobile 
somewhat  away  from  the  changed  course  of 
travel,  which,  combined  with  the  decline  in 
the  new  highway  toward  the  bridge,  and  the 
grade  of  the  original  highway  al>ove  th« 
same,  tended  to  some  extent,  at  least,  to  con- 
ceal the  changed  course  of  travel.  It  is  quite 
clear  that,  .had  the  barrier  been  In  position 
to  give  warning  to  deceased,  he  would.  In  the 
exercise  of  ordinary  care,  doubtless  have  .ob- 
served the  same;  but  the  Jury  may  well 
have  found  from  the  evidence  that  no  barrier 
was  V.P  across  the  highway,  and  that  deceas- 
ed had  DO  warning  of  the  changed  course 
thereof.  There  was  some  evidence  that  a  fog 
was  hanging  low  over  the  creek  bottom. 
This  would,  of  course,  furthwr  tend  to  con- 
ceal, the  changed  course  In  the  highway  from 
deceased.  It  was  proper  for  the  Jurj*  to  take 
into  consideration  the  time  when  the  acci- 
dent, occorred,  the  condition  of  the  weather, 
of  the  road,  the  barrier,  if  any  therein,  the 
speed  of  the  automobile,  and  all  other  facts 
and  circumstances  surrounding  the  transac- 
tion In  determining  whether  deceased  was, 
at  the  time,  in  the  exercise  of  reasonable 
care,  or  whether  he  was  guUty  of  negligence 
contributing  to  his  death;  but  we  cannot 
say,  as  a  matter  of  law,  that  decea.«ed  was 
guilty  of  contributory "  negligence,  and  this 
question  was  properly  left  to  the  decision 
of  the  jury. 

Many  other  alleged  errors  In  rulings  upon 
the  admission  of  evidence,  and  In  the  In- 
structions given,  are  not  likely  to  occur  up- 
on a  retrial  of  this  case,  and  we  do  not  deem 
it  necessary  to  consider  the  same  at  length. 
The  tenth  instruction,  as  to  the  duty  of  the 
driver  of  automobiles  to  have  the  same 
equipped  with  lights,  was  not  applicable  to 
the  facts  In  this  case.  The  evidence  showed 
without  dispute  that  the  automobile  was  so 
equipped,  but  the  instruction  was  probably 
not  prejudicial  to  plaintiff. 

For  the  reasons  indicated,  the  .judgment 
of  the  court  below  must  be,  and  Is,  reversed. 

PRESTON,  C.  J.,  and  WEAVER  and  GAT- 
NOR,  JJ.,  concur. 
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HEARN  T.  CITY  OP  WATERLOO. 
(No.  32227.) 

(Supreme  Court  of  Iowa.    Not.  Id,  1918.) 

1.  liiMrfATiON  or  AcTioiTS  ^9l95(3)  —  Bub- 
den  OF  Pboof. 

In  action  against  dty  for  personal  Injuries, 
defendant,  who  set  up  the  statute  of  limitation 
as  a  defense,  had  the  burden  of  proving  that  the 
action  was  not  commenced  within  three  monUis. 

2.  Appf.ai,  and  Erbob  i8=>914(1)  —  Presump- 
tions—Seevice  OF  Process— Limitations. 

In  view  of  Code,  gg  3520,  8624,  where  pro- 
cess was  sued  out  and  returned,  but  subsequent- 
ly lost,  and  on  hearing  the  court  withdrew  from 
the  jury  the  issue  of  limitations,  the  Supreme 
Court  will  presume  that  the  trial  court  took 
judicial  notice  of  the  original  return,  which  it 
at  one  time  was  authorized  to  do  under  such 
statutes. 

3.  MuNiciPAi,  Cobfokations  &=>821(lfi)— De- 
fective Sidewalks— CONSTBUCTIVB  Notice 
— Jdby  Question. 

Where  a  hole  adjacent  to  a  sidewalk  had 
existed  for  two  weeks,  the  question  whether  the 
city  had  constructive  notice  of  the  dangerous 
condition  was  for  the  Jury. 

4.  Municipal  Corpobatiorb  •=>807(8)— Cow- 
tbibutobt  Neolioence  —  Dktbctive  Side- 
walks. 

A  pedestrian,  walking  along  a  dark  street, 
was  not  negligent  as  a  matter  of  law  because 
he  stepped  into  a  hole  adjacent  to  a  sidewalk 
without  intending  to  leave  the  sidewalk. 
6.  Evidence  «s»555— Expebtb— Phtbioiahs— 
Examination. 

In  pedestrian's  action  against  city  for  in- 
juries, where  physicians  had  testified  to  their 
respective  diagnoses  of  the  ii^ury.  and  on  croaa- 
oxamination  testified  that  their  opinion  had  been 
confirmed  by  a  subsequent  X-rav  examination 
by  another  person,  though  defendant  was  enti- 
tled to  have  the  opinion  of  the  witness  confined 
to  bis  own  examinations,  it  could  not  hav#  the 
entire  testimony  stricken  because  of  the  cross- 
examination. 

6.  Appeal  and  Ebbob  «cs>1(HS(6)— Hakklebs 
Ebbo»— Amount  of  Vebdict. 

In  action  for  injuries  causing  dislocation  of 
the  ilio-sacral  joint,  causing  plaintiff  to  spend 
much  time  in  a  hospital,  and  from  which  he  had 
not  recovered  after  a  year,  where  verdict  was 
for  $2,500,  admission  of  physician's  cross-ex- 
amination, stating  that  his  magnosis  had  been 
confirmed  by  another's  X-ray  examination,  waa 
harmless. 

Appeal  from  District  Court,  Black  Hawk 
County;   C.  W.  Mullan,  Judge. 

Action  for  damages  for  personal  Injuries 
sustained  upon  the  streets  of  the  defendant. 
lliere  was  a  verdict  for  the  plaintiff,  and 
judgment  thereon.  Defendant  appeals.  Af- 
firmed. 

Burr  A.  .Brown  and  E.  H.  McCoy,  both  of 
Waterloo,  for  appellant. 
C.  J.  Rudolpb,  of  Waterloo,  for  appellee. 

EVANS,  J.  The  accident  in  question  oc- 
curred on  the  night  of  June  3,  1916,  on  one 
of  the  streets  of  the  defendant  city.  The 
plaintiff  was  walking  with  others  ui)on  the 
sidewalk,  and  was  on  the  outer  edge  thereof. 
By  Inadvertence  he  stepped  Into  a  hole, 
which  extended  to  the  very  edge  of  the  side- 
walk.   The  hole  was  about  20  inches  by  12 


Indies,  and  about  2  feet  deep.  He  sustained 
severe  injuries  as  a  result  of  his  fall  there- 
in. There  was  evidence  that  the  hole  had 
existed  for  a  couple  of  weeks,  PlalntUf  was 
not  aware  of  Its  existence.  Tboe  was  a 
street  light  near  by,  but  the  shadows  of 
trees  were  cast  over  the  hole  to  a  greater  or 
less  extent.  The  hole  also  contained  some 
grass  and  rubbish,  which  tended  to  prevent 
its  discovery  in  the  dark. 

I.  The  first  question  presented  for  our  con- 
sider a  tloa  by  the  appellant  Is  that  of  the  stat- 
ute of  limitations.  Among  other  defenses, 
the  defendant  pleaded  that  the  action  was 
barred  by  the  statute  of  limitations,  because 
it  was  not  commenced  within  three  months 
from  the  time  of  the  happening  of  the  injury. 
The  injury  occurred  on  the  night  of  June  3, 
101&  The  petition  was  filed  on  SeRtembe; 
Ttfa.  The  original  notice  and  the  return 
thereon  was  not  Introduced  in  evidence  by 
either  party.  It  appears  from  the  abstracts 
that  practically  no  attention  was  given  to 
the  statute  of  limitations  1^  either  party 
upon  the  trial  of  the  case.  The  facts  pertain- 
ing thereto  come  into  the  record  later  upon 
a  hearing  of  the  defendant's  motion  for  a 
new  trial  and  the  plaintiff's  resistance  there- 
to. The  defendant  appeared  to  the  action 
and  filed  a  demurrer,  which  was  overruled. 
'Hiereupon  the  defendant  filed  an  answer, 
and  later  on  amended  and  substituted  an- 
swer. In  none  of  these  pleadings  was  there 
any  reference  to  the  statute  of  limitations. 
A  later  amendment,  filed  on  the  eve  of  trial, 
pleaded  the  statute.  The  abstracts  indicate 
that  the  subject  was  not  again  mentioned 
during  the  trial  proceedings.  The  defendant 
filed  a  motion  at  the  dose  of  the  plaintilTs 
evidence  to  direct  a  verdict  It  filed  a  like 
motion  at  the  close  of  all  the  evidence.  The 
bar  of  the  statute  was  not  made  a  gronnd  of 
either  motion.  It  submitted  requested  In- 
structions to  the  court,  but  the  bar  of  the 
statute  wag  not  mentioned  therein.  The  sub- 
ject was  not  mentioned  In  the  InstmetloDS 
given  by  the  court  on  its  own  motion.  The 
defendant  presented  detailed  receptions  to 
such  instructions,  which  exceptions  Included 
no  reference  to  the  bar  of  the  statute.  After 
verdict  the  defendant  filed  a  motion  for  a 
new  trial,  wherdn  it  enqrtiasixed  grratly  the 
bar  of  the  statute  of  llmltatloos.  In  resist- 
ance to  this  motion  the  plaintiff  made  a 
showing  thot  the  original  notice  was  placed 
in  the  hands  of  the  sherifT  on  September  2, 
1916,  with  Instruction  that  It  be  immediately 
served,  that  It  was  actually  served  on  Sep- 
tember 5th,  and  that  the  original  notice  and 
the  return  of  the  sheriff  thereon  was  filed  on 
September  7th.  It  was  further  made  to  ap- 
pear that  this  notice  had  become  lost  from 
the  files,  and  plaintiff  filed  a  counter  motion 
for  a  substitution  of  the  lost  record  and  pro- 
duced on  alleged  carbon  copy  of  the  lost 
paper.    Its  contents  and  the  return  thereon 
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were  proved  by  tbe  affidavit  of  tbe  sberlfl 
and  by  that  of  tbe  attorney.  The  motion  for 
new  trial  was  thereupon  overruled  by  the 
trial  court.  No  spedflc  ruling  appears  upon 
the  plaintiff's  counter  motion  for  a  substitu- 
tion of  the  lost  record. 

[1,  2]  The  defendant's  contention  before  us 
is  that  Inasmuch  as  It  pleaded  the  statute  of 
limitations,  and  inasmuch  as  It  appeared 
upon  the  face  of  the  pleadings  and  record 
that  the  action  was  barred,  the  burden  was 
opon  the  plaintiff  to  prove  that  his  action 
was  begun  by  the  placing  of  notice  in  the 
hands  of  the  sheriff  within  three  months 
from  the  time  of  the  Injurj'. 

It  has  frequently  been  held  that  the  plea 
of  the  statute  of  limitations  la  an  affirmative 
defense,  and  the  burden  of  proof  is  upon  the 
pleader.  The  defendant  pleaded  that  the  ac- 
tion was  not  commenced  within  three  months. 
We  see  no  reason  from  this  record  why  it 
should  not  be  required  to' prove  that  it  was 
not  so  commenced.  It  does  not  In  fact  ap- 
pear upon  the  face  of  the  petition,  or  upon 
the  face  of  tbe  record,  as  contended  by  the 
defendant,  that  the  action  was  not  com- 
menced within  three  months.  The  argument 
for  defendant  Is  that,  Inasmuch  as  the  orig- 
inal notice,  with  the  return  of  the  sheriff 
thereon,  is  not  before  us,  we  must  therefore 
presume  that  the  action  was  not  commenced 
until  the  date  of  the  defendant's  appearance 
thereto.  Particular  emphasis  is  laid  upon 
the  holding  in  the  case  of  Dolan  v.  B.,  C.  R. 
&  >}.  By.,  129  Iowa,  626,  105  N.  Wk  834.  It  Is 
assumed  that  we  there  held  that.  In  the  ab- 
sence of  proDf  by  the  plaintiff  that  he  served 
his  notice  in  time  to  interrupt  the  running 
of  the  statute,  tbe  date  of  filing  the  answer 
will  be  regarded  as  the  time  of  commence- 
ment of  the  action.  The  defendant  quite 
misconceives  tbe  scope  of  that  opinion.  In 
that  case  the  trial  court  had  directed  a  ver- 
dict on  the  ground  of  .the  bar  of  the  statute. 
We  affirmed  his  order  on  the  ground  that 
the  appellant  disclosed  nothing  In  the  record 
that  would  show  error  in  the  ruling.  The 
burden  was  on  the  appellant  In  this  court  to 
show  error.  We  did  not  hold  that  tbe  mere 
pleading  of  tbe  statute  of  limitations  cast 
the  burden  of  proof  upon  the  plaintiff.  Sec- 
tion 3520  prescribes  the  duties  of  the  Sheriff 
hi  the  noting  of  the  date  of  receipt  of  the 
notice  and  In  the  making  of  his  return  and 
the  filing  thereof  with  the  clerk.  Section 
3524  provides  that  the  court  shall  take  Judi- 
cial notice  of  the  return  when  signed  by  the 
sheriff.  In  this  case  it  does  appear  that  the 
notice  was  returned  and  filed  by  tbe  sheriff. 
There  wm  a  time,  therefore,  when  the  court 
fonld  have  taken  judicial  notice  thereof.  If 
lost  prior  to  the  hearing  on  the  motion  for 
a  new  trial,  we  know  of  no  reason  why  the 
court  might  not  then  inquire  Into  its  contents 
as  a  lost  instrument.  All  that  is  material 
for  our  consideration  now  is  to  say  that  the 
appellant  does  not  affirmatively  show  that 
the  trial  couri;  erred  In  ignoring  or  withdraw- 


ing frcHn  the  jury  the  plea  of  the  statute  of 
limitations.  Indeed,  the  showing  of  the  con- 
tents of  the  lost  Instrument  and  the  return 
thereon  is  so  conclusive  that  the  notice  was 
placed  in  the  hands  of  the  sheriff  upon  Sep- 
tember 2d  that  there  Is  no  room  for  doubt 
thereon.  In  the  absence  of  proof  to  the  con- 
trary, we  must  assume  that  the  trial  court 
took  judicial  notice  of  the  sheriff's  return, 
and  ascertained  therefrom  that  tbe  notice 
came  Into  his  bands  before  the  expiration  of 
the  three  months  from  the  time  of  the  Injury. 

[3]  II.  One  pf  the  grounds  of  the  motion 
for  a  directed  verdict  was  that  the  city  bad 
had  no  notice  of  the  defective  condition  of 
the  street.  There  was  evidence  to  the  effect 
that  the  hole  had  existed  for  the  period  of 
two  weeks.  This  was  sufficient  evidence  Of 
constructive  notice  to  go  to  the  Jury. 

[4]  III.  Another  ground  of  the  motion  was 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  This  point  Is 
predicated  upon  the  theory  that  the  plaintiff 
voluntarily  left  the  sidewalk  and  entered  up- 
on the  parking.  This  is  a  strained  construc- 
tion of  the  evidence.  The  plaintiff  had  no 
purpose  to  leave  the  sidewalk.  He  was  walk- 
ing In  the  dark,  and  Inadvertently  stepped 
over  the  edge  at  the  dangerous  spot.  Tbt> 
question  of  plaintiff's  contributory  negligence 
was  one  of  fact,  and  was  properly  submitted 
to  the  jury.  The  refusal  of  defendant's  In- 
struction No.  2  on  that  subject  was  proper. 
The  purport  of  such  instruction  was  to  place 
an  undue  emphasis  upon  the  degree  of  plain- 
tiff's contribution  to  his  accident. 

[8, 1]  IV.  Tbe  attending  physicians  testi- 
fied as  to  the  extent  of  the  plaintiff's  inju- 
ries. l%ey  had  made  an  examination  of  the 
plaintiff  without  the  help  of  an  X-ray  In- 
strument, and  had  each  testified  to  his  diag- 
nosis. It  ai^)eared,  also,  that  some  time 
subsequently  an  X-ray  photograph  had  been 
taken  by  some  one  else.  On  cross-examina- 
tion, each  testified  in  substance  that  be  was 
confirmed  In  his  diagnosis  by  the  X-ray 
photcTgraiA  referred  to.  On  the  strength  of 
this  cross-examination  the  defendant  moved 
to  strike  their  testimony.  Though  the  de- 
fendant was  entitled  to  have  the  opinion  of 
the  witness  confined  to  his  own  examination, 
it  was  not  entitled  to  have  the  entire  evi- 
dence stricken  on  the  ground  Indicated.  We 
are  Impressed,  also,  that  tbe  error,  if  any, 
could  not  have  been  prejudiciaL  The  evidence 
Is  undisputed  that  tbe  injury  was  serious  and 
that  plaintiff  has  been  greatly  disabled  there- 
by. It  was  a  dislocation  of  the  illo-sacral 
joint.  He  suffered  much  pain  and  spent  con- 
siderable time  In  a  Chicago  hospital.  He 
had  not  recovered  at  the  time  of  tbe  trial, 
which  was  nearly  one  year  after  the  acci- 
dent. Tbe  verdict  was  for  |2,500.  The  mod- 
eration of  it  Is  strong  evidence  that  the  jury 
were  not  unduly  influenced  by  the  evidence 
complained  of.  The  only  hurtful  effect  which 
such  evidence  could  have  bad  would  be  to  In- 
crease tbe  verdict. 
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A  careful  examination  of  the  entire  record 
satisfies  us  that  It  presents  no  prejudicial 
error,  and  the  Judgment  below  Is  affirmed. 

PRESTON,  C.  J.,  and  liADD  and  SALIN- 
GER, JJ.,  concur. 


FARR  V.  HOWERTON  (CARPENTER,  Inter- 
vener).    (No.  32291.) 
(Supreme  Court  of  Iowa.     Not.  19,  1918.) 

1.  Stipulations  «==>14(12)— Construction. 

In  suit  to  cancel  judgment  and  quiet  title  in 
plaintiff  to  land  sold  to  satisfy  the  same,  stipu- 
lation held  to  go  to  the  validity  of  the  judgment 
ab  initio,  and  not  to  whether  It  had  been  satis- 
fied as  alleged.  ' 

2.  Appeai,  and  Kbbor  €=»414— Notice  of  Ap- 
peal—"Advmse  Party." 

In  action  to  set  aside  judgment  and  enjoin 
execution  of  sheriff's  deed,  in  which  third  party 
intervened,  under  Code,  §  3594,  the  Supreme 
Court,  on  appeal  by  defendant,  will  not  review 
decree  in  so  far  as  it  quiets  intervener's  title, 
where  no  notice  of  appeal  was  served  upon  inter- 
vener under  section  4114 ;  ^e  being  an  "adverse 
party"  within  such  statute. 

£Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Party.] 

Appeal  from  District  Court,  Mahaska 
County;    John  T^  Talbott,  Judge. 

Suit  to  set  aside  and  cancel  judgment  and 
enjoin  the  execution  of  a  sheriff's  deed.  Ella 
M.  Carpenter  intervened,  claiming  to  own  the 
laud.  On  hearing,  decree  was  entered  as 
prayed.  Howerton  appeals  from  the  order 
of  court  overruling  motion  for  new  trial. 
Reversed  as  to  plaintiff,  and  dismissed  as 
to  Intervener. 

David  S.  David,  of  Oskaloosa,  for  appel- 
lant. 

h.  T.  Shangle  and  D.  C  Waggoner,  both 
of  Oskaloosa,  for  appellees. 

liADD,  3.  It  appears  that  Joseph  Farr, 
Sr.,  died  testate,  seised  of  certain  lauds.  By 
the  terms  of  his  will  a  life  estate  In  all  his 
property  passed  to  his  widow,  and,  upon  her 
death,  which  occurred  September  25,  1916, 
the  three  sorvlvlng  children,  to  wit,  Joseph 
Farr,  Jr.,  Jasper  C.  Farr,  and  Mary  Sexton, 
took  the  remainder.  It  appears  that  one 
Nugent  obtained  judgment  for  $70  and  costs 
against  Jasper  O.  Farr,  December  24,  1901, 
and  on  February  19,  1908,  this  judgment 
was  assigned  to  the  defendant,  W.  R.  Hower- 
ton, and  later,  on  September  27,  1916,  execu- 
tion Issued,  was  levied,  on  the  plaintiff's  ap- 
parent interest  in  the  land,  and  on  October 
25th  following,  the  same  was  sold  by  the 
sheriff  in  satisfaction  of  said  judgment  to 
said  Howerton.  The  petition,  in  addition 
to  these  facts,  alleged  that  unless  restrained 
the  sheriff  would  execute  sheriffs  deed,  and 
prayed  that  he  be  enjoined  from  so  doing, 
that  the  judgment  be  canceled  and  that  title 
be  quieted  in  the  plaintiff,  for  that,  as  was 
alleged: 


"Howerton  procured  said  assignment  by  reason 
of  the  feet  that  said  judgment  was  claimed  by 
said  Nugent  on  a  landlord's  lien,  which  was  a 
lien  on  certain  personal  property  prior  and  sub- 
sequent to  the  claims  that  said  Howerton  owned 
and  held  against  the  said  property,  and  said  W. 
H.  Howerton  has  acquired  said  landlord's  lien 
and  converted  all  of  said  property  to  his  own  use 
and  benefit  in  satisfaction  of  said  landlord's 
lien,  and  the  said  judgment  was  thereby  satis- 
fied." 

An  amendment  alleged  that  at  the  time  of 
the  rendition  of  judgment  there  was  nothing 
due  Nugent  from  Farr.  The  answer  put  these 
last  allegations  in  issue. 

[1]  In  support  of  the  Issues  so  raised,  the 
parties  stipulated  that  the  action  was  aided 
by  a  landlord's  attadinient,  which  was  levied 
on  a  stock  of  groceries  previously  sold  by 
Farr  to  Howerton,  that  Oie  latter  paid  Nu- 
gent the  amonnt  of  rent  and  costs  of  the 
suit,  in  order  to  release  the  levy  of  the  at- 
tachment, and  the  .goods  were  released;  that 
Nugent  took  judgment  for  $70  and  costs. 
December  24,  1901.  The  facts  so  stipulated 
do  not  warrant  the  condusioa  that  def<Hidant 
converted  the  property  levied  on,  or  that  the 
judgment  was  ever  paid,  and  the  judgment 
entered  was  conclusive  evidence  that  some- 
thing was  owing.  The  facts  stipulated  w^eat 
to  the  validity  of  the  judgment  ab  Initio 
rather  than  to  whether  it  had  been  satisfied 
or  canceled  as  alleged  la  the  petition.  Tlie 
Insufilciency  thereof  was  made  a  ground 
for  new  trial  In  appellant's  motion  therefor, 
and  it  should  have  been  sustained. 

[2]  II.  On  February  8,  1917,  Ella  M.  Car- 
penter filed  a  petition  of  intervention,  saying 
that  she  was  owner  of  the  premises  in  con- 
troversy, and  had  been  such  since  September 
9,  1916 ;  that  the  judgment  was  not  then  a 
lien  upon  the  property;  that  the  levy  and 
sale  created  a  oloud  on  her  title:  and  that 
she  joined  in  the  allegations  of  the  petition 
in  asking  that  the  sale  be  set  aside  and  that 
the  title  be  quieted  in  her  as  against  the 
judgment  and  certificate  of  sale. 

The  decree  set  aside  the  sale  and  quieted 
title  In  h«  as  owner  against  Howerton. 
Though  the  motion  for  new  trial  asked 
that  this  be  set  aside,  notice  of  appeal  was 
not  served  on  the  intervener.  This  was  es- 
sentlAl  to  a  review  of  the  ruling  of  the  court. 
Section  3594  of  the  Code  provides  that  the 
intervener  may  Join  the  plaintiff  in  claiming 
what  is  sought  in  the  petition,  or  the  de- 
fendant id  resisting  such  claim,  or  by  de- 
manding aomettiing  adverse  to  both  plaintiff 
and  defendant.  Here  the  intervener  joined 
the  plaintiff  In  asking  that  the  sale  be  set 
aside,  and  sought  relief  adverse  to  both  by- 
praying  that  the  title  to  the  land  be  quieted 
in  her.    Under  section  4114  of  the  Code : 

"An  appeal  is  taken  and  perfected  by  the 
service  of  a  notice  in  writing  on  the  aaverse 
party,  hig  aeent,  or  any  attorney  who  apppared 
for  him  in  the  case  in  the  court  below,  and  also 
upon  the  clerk  of  the  court  wherein  the  pro- 
ceedings were  bad,  stating  the  appeal  from  the 
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same,  or  from  some  specific  part  thereof,  defining 
such  part." 

Parties  to  be  adverse-  are  not  necessarily 
plaintiff  or  defendant,  but  are  those  having 
adverse  interests  In  the  litigation.  The  in- 
tervener claimed  that  the  sale  should  be  set 
aside  and  title  quieted  In  her.  This  relief, 
If  granted,  necessarily  defeated  the  defend- 
ant's daim  as  purchaser  under  the  execution, 
and  in  the  sense  contemplated  by  statute  the 
Intervener  was  an  adverse  party  and  must 
have  been  given  notice.  Were  the  decree  of 
the  district  court  to  be  reversed  as  to  her, 
she  must  redeem  from  the  judgment  sale  or 
lose  her  land  through  the  execution  of  a 
sheriff's  deed.  Because  of  not  making  her 
a  party  to  the  appeal,  that  portion  of  the 
decree,  in  so  far  as  it  affects  her,  cannot  be 
reviewed.  She  was  not  a  ooparty,  and  for 
that  reason  the  portion  of  the  motion  to  dls- 
mlss,  based  on  failure  to  serve  a  coparty  with 
notice  of  appeal,  need  not  be  considered. 

As  Intervener  la  not  before  the  court,  only 
that  portion  of  the  decree  canceling  the  judg- 
ment against  Farr  Is 

Reversed  as  to  Farr; 

Dismissed  as  to  Carpenter. 

PRESTON,  C.  J.,  and  EVANS  and  STBi- 
VENS,  JJ.,  concur. 


MIDDAUGH  ▼.  DES  MOINES  ICE  ft  COLD 

STORAOECO.    (No.  32251.) 

(Supreme  Court  of  Iowa.     Nov.  16,  1918.) 

1.  BviDKNCE  «=s»429,  432— PABOt  EviDErrcK— 

RSLEASK. 

In  action  for  personal  injuiieg  defended  on 
KToand  that  plaintiff  has  given  release  to  third 
I  party  in  full  satisfaction  of  damages  sustained, 
parol  evidence  is  admissible  to  show  that  defend- 
ant and  third  party  are  not  joint  tort-feasors, 
and  that  in  giving  such  release  no  comj^ensatiou 
was  in  fact  received  or  Intended  for  injuries. 

2.  Reueask  «=>98(1)  —  Pebsonal  Iwjurt  Ac- 
tion—RsiXAffl  AS  DxFBNSB— Question  fob 

JUBT. 

In  personal  injury  action,  defended  on 
ground  that  plaintiff  had  given  release  to  third 
party  in  fall  satisfaction  of  damages  sustained, 
qnestion  of  whether  defendant  and  such  third 
person  were  joint  tort-feasors  was  for  the  jury. 

3.  Release  «=»12(3)— "Full  Compensation" 
—Joist  Tort-Feasobs. 

i'  In    personal    injury    action,    defended    on 

mnnd  tnat  plaintiff  had  received  full  compensa- 

i  tion,  and  bad  ^ven  release  therefor  to  third 
party,  the  question  of  whether  plaintiff  received 
fall  comi)cnsation  does  not  depend  on  whether  he 
received  complete  or  adequate  compensation,  nor 
such  compensation  as  he  would  have  received  if 
he  had  gone  to  trial,  but  whether  he  came  to  an 
agreement  with  such  third  person  on  such  terms 
as  to  him  seemed  prudent  and  wise,  and  which 
would  satisfy  him  for  the  loss  and  injury  sus- 
tained. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Full  Com- 
pensation.] 

4.  RnjcAjffi  9=>29(1)  —  Joint  Tobt-Fxasobb  — 
SATisrAcnoif  fob  DAMAeisa. 

Where  railroad  employ^  brought  action  un- 
der Federal  Employers'  Inability  Aot.i  but  before 


case  was  tried  made  settlement  and  executed 
release  of  his  claim  against  the  railroad  for  all 
damages  arising  out  of  the  injury  and  a  dismiss- 
al of  his  action,  the  release  precluded  an  action 
against  a  third  person  whose  negligence  caused 
the  injury. 

5.  Release  «=357(1)— Release  as  Dseensk— 
SuFFiciENCT  of  Evidence. 

In  personal  injury  action,  defended  on 
ground  that  plaintiff  had  executed  a  release  in 
full  satisfaction  of  damages  soatained.  evidence 
held  to  show  that  release  was  in  full  satisfac- 
tion for  injuries  sustained  and  not  merely  in  sat- 
isfaction of  his  claim  under  Workmen's  Compen- 
sation Act. 

6.  Release  «=95!S— Joint  Tobt-Feasob— Bub- 
den  or  Pboof. 

In  personal  injury  action,  defended  on 
ground  that  plaintiff  had  executed  to  third  per- 
son release  in  full  for  damages  sustained,  claim- 
ed by  plaintiff  to  have  been  given  as  receipt  for 
compensation  nnder  the  Workmen's  Compensa- 
tion Act,  and  not  as  a  discbarge  of  all  claims  for 
damages  on  account  of  the  injuries,  the  burden 
of  proving  that  the  release  was  not  given  in  sat- 
isfaction of  all  claims  for  damages  was  on  plain- 
tiff. 

Appeal  from  District  Court,  Polk  County; 
C.  A.  Dudley,  Judge.  | 

Action  at  law  to  recover  daitmees  for  per- 
sonal Injury.  There  was  a  directed  verdict 
and  judgment  for  the  defendant,  and  plain- 
tiff appeals.    AtBrmed. 

John  McLennan  and  Herman  Zeuch,  both 
of  Des  Moines,  for  appellant.  Read  &  Read, 
of  Des  Moines,  for  appellee. 

WEAVER,  J.  In  August,  1916,  the  plain- 
tiff was  in  the  employ  of  the  Chicago,  RoeU 
Iftand  &  Pacific  Railway  Company  as  line- 
man at  and  near  the  dty  of  Des  Moines. 
On  the  day  In  question,  with  two  other  em- 
ployes of  the  railroad  company,  he  was  rid- 
ing on  a  motor  car  or  speeder  moving  west- 
ward on  the  main  track  of  said  railway 
through  East  Des  Moines.  Approaching  the 
crossing  of  B&st  Sixth  street,  plaintiff  and 
his  companions  saw  the  company's  watch- 
man at  that  point  give  the  signal  for  stop- 
ping the  hiovement  of  street  traflBc  and  clear- 
ing the  crossing  to  allow  the  passage  of  the 
car,  and,  assuming  that  it  was  safe  to  do  so, 
they  continued  their  course.  At  the  same  time 
an  employe  of  the  defendant  ice  company, 
driving  a  heavy  ice  truck  from  the  north,  and 
in  alleged  neglect  of  the  watchman's  warn- 
ing, drove  upon  the  crossing  in  time  to  col- 
lide with  the  motor  car.  In  this  collision  the 
plaintiff  received  very  severe  injury,  necessi- 
tating the  amputation  of  a  leg,  crippling  his 
arm,  and  inflicting  other  wounds  and  bruis- 
es. The  railway  company  had  before  that 
time  elected  to  accept  and  observe  the  pro- 
visions of  the  Iowa  Workmen's  Compensa- 
tion Act  (Code  Supp.  1013,  S  2477-m  et  seq.) ; 
but  as  we  understand  the  record  plaintiff 
never  filed  any  claim  wltlr  the  Industrial 
Commission  for  compensation  on  account  of 
the  Injuries  so  received.  In  December,  1916, 
plaintiff,  by  counsel  employed  for  that  pur- 
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pose,  brought  suit  against  the  Bock  Island 
Company  at  St  Paul,  Minn.,  for  the  recov- 
ery of  damages  on  account  of  Ms  Injury.  As 
grounds  for  such  claim  the  petition  stated 
the  facts  hereinbefore  mentioned,  and  al- 
leged that  the  plaintiff's  Injuries  were  caus- 
ed by  the  negligence  of  the  company's  watch- 
man at  the  crossing,  also  by  the  negligence 
of  other  employ^  in  leaving  the  crossing  ob- 
scured and  (Obstructed  by  freight  cars  stand- 
ing there,  and  by  the  company's  employment 
for  the  service  as  watchman  or  flagman  at 
tliat  point  of  a  man  who  wcls  incompetent 
and  unfit  for  the  dlscb'arge  of  such  duty. 
With  action  thus  pending,  and  before  it  was 
reached  for  trial,  the  parties  reached  a 
settlement  by  which  the  railroad  company 
undertook  to  pay  and  did  pay  to  plaintiff  the 
sum  of  $3,250,  and  plaintiff  dismissed  the 
suit,  and  executed  and  delivered  to  the  com- 
pany a  receipt  and  voucher  for  the  money  so 
paid,  as  follows: 

"(Copy.) 
"Jacob  M.  Dickinson,  Receiver. 

"The  Cbicag»r  Rock  Island  &  Pacific  Railway 

Company. 

"File   No.   M— 1840,    Iowa   Division.     General 

aaim  Agent's  No.  16—8913. 

"General  Release. 

"Whereas,  I,  B.  E.  Middangh,  of  814  East 
17th  street,  Des  Moines,  of  the  county  of  Polk, 
?tate  of  Iowa,  was  injured,  at  or  near  Des 
Moines.  Iowa,  on  or  about  the  19th  day  of  Au- 
gust, 1916,  on  a  line  of  railway  owned  or  leased 
by  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  and  now  operated  by  Jacob  M.  Dick- 
inson as  receiver  of  said  company's  railroad  a^^d 
property,  while  a  lineman,  under  circumstances 
which  I  daim  render  such  receiver  or  company 
liable  in  damages,  although  such  liability  is  de- 
nied by  him  and  it,  and  the  undersigned,  being 
desirous  to  compromise,  adjust  and  settle  the  en- 
tire matter: 

"Now,  therefore,  for  the  sole  and  only  consid- 
eration of  the  sum  of  three  thousand  two  hun- 
dred fifty  and  no/100  dollars  ($3,250.00)  to  me 
this  day  paid  by  said  recelvpr,  in  behalf  of  him- 
self as  such  receiver,  and  of  said  company,  and 
other  companies  whose  lines  are  owned  or  leas- 
ed by  it,  I  do  hereby  compromise  said  claim,  and 
do  release  and  forever  discbarge  the  said  re- 
ceiver and  said  the  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  and  all  companies 
whose  lines  are  leased  by  it,  and  their  respec- 
tive agents  and  employ^  from  any  and  all  lia- 
bility for  all  claims  for  all  injuries,  including 
those  that  may  hereafter  develop,  as  well  as 
those  now  apparent,  and  also  do  release  and  dis- 
charge them  of  all  suits,  actions,  causes  of  ac- 
tion, and  claims  for  injuries  and  damages  which 
1  have  or  might  have  arising  out  of  the  injuries 
above  referred  to,  either  to  my  person  or  prop- 
erty, and  do  hereby  acknowledge  full  satisfaction 
of  all  such  liability  and  causes  of  action. 

"In  making  this  settlement  I  rely  solely  on 
my  own  judgment  and  information,  and  do  not 
rely  on  any  statements  or  representations  as 
to  the  facts  of  the  accident,  or  of  the  character 
and  extent  of  my  injuries,  which  may  have  been 
made  to  me  by  said  receiver  or  by  any  of  said 
railway  companies,  or  b.v  any  of  their  officers, 
agents,  employes,  or  physicians,  respectively. 

"It  is  expressly  understood  and  agreed  that 
this  settlement  carries  with  it  no  promise  what- 
ever of  continued  or  future  employment. 

"It  is  further  expressly  understood  and  agreed 
that  this  release  shall  be  deemed  to  be  and  shall 
be  a  complete  bar  to  any  action  which  might  oth- 


erwise be  brought,  either  at  law,  ot  under  any 
state  or  federsj  workmen's  compensation  act, 
employers'  liability  «ct,  labor  law,  or  any  other 
statute,  for  the  recovery  of  compensation  or 
damages  on  account  of  said  injuries  (or  of  re- 
sulting death,  if  this  be  executed  by  an  admin- 
istrator- or  administratrix  of  the  estate  of  said 
person),  for  the  benefit  of  any  p^w>n  whomso- 
ever or  estate  whatsoever.  , 
_  "I  further  represent  and  covenant  that  at  the 
time  of  receiving  said  payment  and  signing  and 
sealing  this  release  I  am  of  lawful  age  and  leml- 
ly  competent  to  execute  it,  and  that  before  sign- 
ing and  sealing  it  I  have  fully  informed  myself 
of  its  contents  and  executed  it  with  full  knowl- 
edge thereof. 

"Read  This  Rdease. 

"I  also  dismiss  suit  pending  in  the  district 
court  of  Ramsey  county,  Minnesota,  in  the  alrare 
cause,  and  I  agree  to  pay  the  costs  of  said  ac- 
tion. 

"I  have  read  and  understand  this  release. 

"Given  under  my  hand  and  seal  this  14th  day 
of  February,  A.  D.  1917. 

"In  presence  of  I^eo  J.  Cramer,  C.  W.  Lacy. 
"E.  E.  Middangh,  Des  Moines,  Iowa. 

"Paid  by  draft  No.  6068,  drawn  by  C.  W. 
Lacy,  claim  agent,  Des  Moines,  Iowa." 

Within  a  few  days  after  dlsmlasing  the  ac- 
tion against  the  railway  company  at  St  Paul, 
plaintiff  Iiegan  this  action  at  Des  Moines 
against  the  defendant,  Des  Moines  Ice  &  Cold 
Storage  Company,  to  recover  damages  for 
the  Injuries  hereinbefore  mentioned,  alleg- 
ing that  they  were  caused  by  the  negligence 
of  the  company's  employe  who  drove  the  ice 
truck  which  collided  with  the  motw  car.  To 
this  claim  the  defendant  made  answer,  ad- 
mitting the  collision, between  the  motor  and 
the  Ice  truck  driven  by  its  employe,  but  deny- 
ing the  charges  of  negligence.  As  a  second 
count  of  Its  ansVver  defendant  further  plead- 
ed the  brining  of  the  suit  by  plaintiff  at  St 
Paul,  the  dismissal  thereof,  the  payment  to 
the  plaintiff  by  the  company,  or  by  Its  re- 
ceiver, of  a  large  sum  of  money,  and  the  re- 
lease of  said  company  shown  by  the  voucher 
above  quoted.  It  Is  furthw  alleged  that  the 
money  so  received  by  the  plaintiff  Is  still  re- 
tained by  him,  and  that  for  the  reasons 
stated  he  Is  now  barred  and  estopped  to 
maintain  this  action.  Answering  certain  in- 
terrogatories attached  to  the  answer,  the 
plaintiff  In  reply  denies  that  he  received  any 
money  from  the  railway  company  or  from  its 
receiver  "in  settlement  of  said  case  so  com- 
menced by  him"  in  Minnesota.  He  admits, 
however,  the  execution  of  the  release  above 
quoted,  but  says  the  sum  so  paid  to  him  was 
in  payment  of  the  amount  agreed  upon  aa  be- 
tween himself  and  the  railway  company  as 
being  due  to  him  under  the  provisions  of  the 
Iowa  Workmen's  Compensation  Act,  and  that 
no  other  consideration  was  paid  to  or  re- 
ceived by  him. 

Trial  was  had  to  a  Jury,  and  at  the  close 
of  the  evidence  the  court  sustained  the  de- 
fendant's motion  for  a  directed  verdict,  and 
from  the  Judgment  entered  thereon  plaintiff 
appeals. 

The  theory  of  the  defense  and  the  ground 
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upon  whldi  the  court  directed  a  verdict  may 
be  stated  In  tWo  propositions: 

(1)  That.  If  the  defendant  and  the  railway 
company  are  to  be  considered  Joint  tort-feas- 
ors, a  settlement  and  satisfaction  as  against 
tlie  railway  company  operates  as  a  matter 
of  law  to  discbarge  the  Ice  &  Cold  Storage 
Company ;  in  other  words,  that  a  release  of 
one  joint  tort-feasor  is  a  release  of  tiie  other 
also. 

(2)  That,  even  if  not  Joint  tort-feasors,  the 
acceptance  of  full  satisfaction  for  a  consid- 
eration paid  by  one  is  in  law  a  satisfaction 
of  which  the  other  may  in  law  claim  the 
benefit.  In  other  words,  that  plaintiff  can* 
not  lawfully  demand  or  claim  more  than  one 
mtisfaction  for  the  Injury  he  has  suffered, 
and  if  he  has  once  received  it,  even  though 
It  be  from  an  entire  stranger  or  third  per- 
son in  no  manner  chargeable  with  liability 
for  his  injury,  the  discharge  is  complete. 

As  statements  of  common  law,  both  of 
these  propositions  have  been  approved  and 
applied  by  this  court.  Ryan  v.  Becker,  136 
Iowa,  273,  111  N.  W.  426,  14  L.  R.  A.  (N.  S.) 
329;  Snyder  v.  Telephone  Co.,  135  Iowa,  215, 
112  N.  W.  776.  14  L.  R.  A.  (N.  S.)  321;  Tnr^ 
ner  v.  Hitchcock,  20  Iowa,  310;  Miller  v. 
Beck,  108  Iowa,  575,  79  N.  W.  344. 

If  we  nnderstand  the  appellant's  poeltloD 
be  does  not  deny  the  soundness  of  these  gen- 
eral statements,  but  contends  that,  where  a 
defendant  in  an  action  of  this  kind  pleads 
and  relies  upon  a  release  by  the  plaintiff  giv- 
en to  an  alleged  Joint  tort-feasor,  the  transac- 
tion is  open  to  explanation,  and  that  parol 
evidence  is  admissible  to  show  tiiat  the  de- 
fendant and  the  third  person  who  had  been 
released  are  not  Joint  tort-teasors,  and  that 
in  giving  such  release  no  compensation  was 
In  fact  received  or  intended  for  the  plaintiff's 
injuries. 

[1]  That  such  limitation  upon  the  rules 
above  stated  does  exist  is  to  be  admitted. 
Byan  v.  Becker,  186  Iowa,  273.  Ill  N.  W. 
426,  14  Ia  R.  A.  <N.  g.)  329. '  It  Is  also  to  be 
admitted  that  the  first  of  satd  rules  is  also 
to  a  degree  limited  by  the  Workmen's  Com- 
pensation Act,  which  provides  (Code  Supp. 
{  2477-m6),  as  follows: 

"Sec.  2477-m6.  liability  Other  Than  That  of 
Employer.,  Where  an  emnloyd  coming  under 
tbe  provisions  of  this  act  receives  an  injury  for 
which  compensation  is  payable  under  this  act 
and  which  injury  was  caused  under  circumstanc- 
es creating  a  legal  liability  in  some  person  other 
than  the  employer  to  pay  damages  in  respect 
Ujercof:  (a)  Proceedings  Against  Both  Parties. 
The  employ^  or  beneficiary  may  take  proeeod- 
mga  both  against  thst  person  to  recover  dam- 
Hti,  and  against  the  employer  for  compensa- 
tion, but  the  amount  of  compensation  to  which 
he  !g  entitled  under  this  act  shall  be  reduced  bv 
the  amount  of  damages  recovered,  (b)  Indem- 
Btty— SnbrogatioD.  If  the  employ4  or  benefi- 
otry  in  such  case  recovers  compensation  under 
uii»  act,  the  employer  by  whom  the  compensa- 
tion was  paid  or  the  party  who  has  been  called 
upon  to  pay  the  compensation,  shall  be  entitled 
to  indemnity  from  the  person  so  liable  to  pay 


daaiagea  as  aforesaid,  and  shall  be  subrogated  to 

the  rights  of  the  employ^  to  recover  therefor." 

To  fet  the  bearing  and  effect  of  th«8S 
propositions  of  law  upon  the  Issues  In.  this 
case  requires  a  review  of  the  evidence.  It 
may  be  conceded  that  the  evidence  is  such 
as  would  justify  a  verdict  that  the  driver  of 
appellee's,  truck  was*  negligent  and  that 
thereby  the  plaintiff  was  injured.  There 
was  also  evidence  which  tended  to  show  neg- 
ligence on  the  part  of  the  railroad  company 
or  its  employes,  and.  If  the  affirmative  de- 
fense offered  by  the  appellee  is  not  held  to 
be  sufficient  as  a  matter  of  law,  appellant 
was  entitled  to  go  to  the  Jury. 

Of  the  transaction  by  which  appellant's 
suit  against  the  railway  company  was  dis- 
missed and  the  claim  against  it  released  the 
testimony  is  somewhat  scant  and  indefinite. 
It  shows,  however,  to  a  reasonable  certainty 
that  before  the  case  was  brought  to  a  trial 
the  parties  entered  into  negotiations  for  a 
settlement  In  this  parley  the  railway  com- 
piany  se^ns  to  have  manifested  a  willing- 
ness, or  at  least  a  readiness,  to  pay  the  plain- 
tiff some  sort  of  compensation  or  damages, 
and  the  chief  subject  of  debate  or  difference 
between  them  was  the  amount  to  be  paid. 
In  these  conversations  thfe  company  was 
represented  by  0.  W.  Lucy,  Its  claim  agent, 
while  the  plaintiff  was  present  in  person 
talking  for  himself,  aided  to  some  extent  by 
a  friend  or  attorney  who  accompanied  Mm. 
The  pertinence  of  the  tiestlmony  given  by 
these  parties  will  be  better  imderstood  when 
we  say  that  in  the  action  brought  against 
the  railway  company  plaintiff's  petition  or 
complaint  alleged  that  when  Injured  he  was 
engaged  In  Interstate  commerce  in  the  serv- 
ice of  the  company;  that  such  Injury  was 
caused  by  the  negligence  of  the  company 
and  its  employ^;  that  said  injuries  were 
of  a  very  serious,  painful,  and  permanent 
character,  for  all  which  he  asked  damages 
In  the  sum  of  $40,000.  Cbncemlng  the  set- 
tlement made  Lacy  testified  as  foUows: 

"I  know  such  a '  stdt  was  instituted  by  Hr. 
Middaugh.  Those  matters  come  to  my  atten- 
tion as  claim  agent.  I  get  copies  of  the  plead- 
ings and  pajpeis  in  gucn  suits  as  I  work  in 
conjunction  with  the  legal  department  of  the 
Rock  Island.  In  that  suit,  as  far  as  I  know, 
Mr.  Middaugh  sotight  to  recover  damages  from 
the  Rock  Island  Railroad,  and  the  receiver 
thereof,  on  account  of  injuries  received  by  him 
on  the  10th  day  of  August,  1916,  at  the  inter- 
section of  East  Sixth  street  and  the  Rock  Is- 
land tracks  in  the  city  of  Des  Moines.  Subse- 
quent to  the  commencement  of  this  suit  I  had 
some  conversations  with  Mr.  Middaugh  at  niy 
ofBce — twice.  I  remember  twice  iefore  1  had 
notice  of  the  suit.  The  substance  of  that  con- 
versation waa  conceroing  the  accident;  it  was 
in  connection-  with  the  accident  and  the  in- 
juries received.  Quite  a  time  after  suit  had 
been  commenced  we  made  a  settlement  with  Mr. 
Middaugh.  Mr.  Middaugh  was  paid  by  the  re- 
ceiver of  the  Rock  Island  Railroad  the  sum  of 
?3,250  as  a  settlement  of  all  claims  for  injury. 
At  the  time  of  the  {>aying  of  this  money  Mr. 
Middaugh  executed  a  release  and  signed  a  dis- 
missal for  the  suit  pending  which  was  done 
simultaneously  with  the  payment  of  tha  money." 
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On  croBS-ezaminatlon  he  fuith«r  testified 
(omitting  objections  by  counsel  and  rulings 
thereon):  • 

"Q.  Now,  at  the  time  of  making  this  final 
release,  is  it  a  fact  that  this  was  a  settlement 
with  the  plaintift  under  the  terms  of  the  Iowa 
Compensation  Act?  A.  Well,  it  covers  more 
than  the  Compensation  Act,  because  there  was 
a  suit  filed,  and  it  covers  that  too.  Q.  How 
much  of  this  was  compensation?  A.  Propor- 
tionately, the  way  I  had  arrived  at  it,  1  had 
figured  with  Mr.  Middao^rh  at  one  time  that 
he  was  entitled  to  abont  $2,500  compensation — 
possibly  a  little  more,  possibly  a  little  less.  At 
the  time  of  the  settlement  it  was  distinctly  un- 
derstood by  all  of  us  that  the  suit  in  Minnesota 
was  also  to  be  taken  in  consideration,  and  that 
was  included  in  it  Q.  That  was  in  your  direct 
conversation  with  Mr.  Middaugh?  A.  Yes,  sir; 
and  I  also  explained  to  him  the  situation,  that, 
the  suit  being  filed,  It  would  be  necessary  to 
have  a  dismissal  of  that  suit  in  addition  to 
that.  Q.  Now,  you  knew  as  agent  for  the  re- 
ceiver of  the  Rock  Island  Railway  Company 
that  he  had  lost  his  leg?  A.  Yes,  sir.  Q.  Dr. 
Post  is  your  doctor?  A.  Yes,  sir.  Q.  And  you 
knew  from  some  source  that  he  had  lost  his 
hand?  A.  No;  I  didn't  know  that.  Q.  What 
injuries  or  loss  to  him  physically  did  you  con- 
sider? A.  What  injuries?  Q.  Yes,  sir.  A.  An 
injury  to  one  hand  or  arm  and  the  loss  of  a  leg. 
Q.  Well,  you  understood,  I  suppose,  Mr.  Lckcy. 
that  the  injury  was  total  to  bis  band?  A.  I 
did  not,  and  do  not  understand  it  now.  Q.  Did 
you  consider  it  partial — figure  it  on  that  basis? 
You  figured  a  total  loss  of  the  leg?  A.  I 
did;  yes.  Q.  Do  you  remember  bow  much  you 
allowed  him  on  that  or  how  much  was  agreed 
to?  A.  The  Compensation  Act  provides  for  a 
certain  payment  for  the  loss  of  a  leg— a  certain 
number  of  weeks.  As  I  remember  it,  it  was 
aronnd  |1,700  or  $1,750.  Q.  And  the  loss  of 
an  arm  was  to  balance  up  the  $2,5fiO?  A.  The 
injury  to  the  arm.  Q,  In  considering  that,  yon 
understand  if  it  is  a  partial  loss  be  is  entitled 
to  recover  a  certain  amount,  and  a  total  a  cer- 
tain amount?  A.  Yes,  sir;  that  is  my  under- 
standing. Q.  Did  you  figure  it  aa  total  or  par- 
tial? A.  I  figured  it  as  partial.  Q.  Of  an  arm, 
or  hand  and  arm  together?  A,  Yes;  that  was 
my  thought.  <^.  Was  it  your  understanding, 
Mr.  Lacy,  at  this  time  that  he  was  to  receive 
$3,250  in  full  under  the  Iowa  Compensation  Act 
for  his  injury  as  an  employ6  of  the  Rock  Is- 
land Railway?  A.  It  was  my  understanding 
tbat  $3,250  to  Mr.  Middangh  for  any  sum  of 
money  owing  to  him  by  the  Rock  Island  Rail- 
way for  any  injury  under  any  act,  and  espeoial- 
lyin  view  of  the  fact  that  he  had  alleged  inter- 
state commerce." 

Redirect  examination. 

"I  was  advised  of  the  claim  of  Mr.  Middaugh 
as  set  forth  in  his  petition  filed  in  his  suit  at 
St  Paul  previous  to  the  time  I  made  settlement 
As  I  unacrstood  the  bill  of  complaint,  he  was 
claiming  the  right  under  the  Federal  Kmploygs' 
Liability  Act.  Yes;  in  the  filing  of  the  suit  he 
would  do  that  and  did  that.  In  fact,  Mr.  Mid- 
daugh felt  that  the  Compensation  Act  at  that 
time — at  the  time  I  talked  to  him — would  not 
apply  and  did  not  pay  a  sufficient  sum  of  mon- 
ey. There  seemed  to  be  a  difference  of  opinion 
relative  to  that." 

Recross  examination  by  Mr.  McLennan: 

"Q.  Did  you  tell  Mr.  Middangh  this,  or  this 
in  substance,  Mr.  Lacy,  that  all  he  could  re- 
cover was  compensation  under  the  Iowa  Com- 
pensation Act?  A.  I  told  him  it  was  our  judg- 
ment that  the  case  come  under  the  Iowa  Act" 

In  rebuttal  the  plaintiff  testified: 
"Q.  You   have   heard   the  testimony   of   Mr. 
Lacy,  daim  agent  of  the  Rock  Island  Railway, 
as  to  the-  fact  of  you  b^ng  paid  compensation 


for  these  injuries  that  yon  have  testifisd  abont 
in  your  chief  examination.  Will  you  tell  this 
jury  what  the  conversation  was,  and  what  you 
were  to  receive  for  that,  and  about  when  this 
was  and  what  was  said?  A.  Mr.  Lacy  told  me, 
'We  will  pay  you  compensation  only,  'as  the 
Rock  Island  carried  the  compensation,  and  we 
pay  you  for  the  loss  of  a  leg  or  the  loss  of  a 
band.'  Q.  And  in  what  amount,  if  any?  A. 
Thirty-two  hundred  and  fifty-two  dollars  com- 
pensation. He  says,  'That  is  all  we  could  give 
you,  and  we  are  not  responsible  for  your  get- 
ting hurt'  Q.  State  whether  or  not  you  re- 
ceived any  sum  of  money  or  thin;  of  value  for 
the  dismissal  of  this  case  at  8t  Paul?  A.  I 
did  not.  A.  (Continued.)  Not  a  cent  did  I  re- 
ceive. I  had  two  conversations  with  Mr.  Lac^. 
Q.  State  whether  or  not  they  referred  to  this 
settlement  on  this  compensation  law?  A.  Mr. 
I^icy  told  me  that  this  is  all  he  could  give  me — 
compensation,  Q.  Well,  now,  could  you  tell  the 
date  upon  which  these  conversations  were  had 
with  Mr.  Lacy — if  you  know  about  when  tbey 
were?  Was  one  of  these  conversatious  had  on 
the  date  of  the  actual  settlement?  A.  One  of 
them  was.  Q.  And  you  signed  up  and  got  this 
money?  A.  That  was  the  14th  day  of  Febru- 
ary, if  I  am  not  mistaken,  of  the  year  1917. 
The  prior  conversation  I  had  with  Mr.  Lacy 
was  uiree  or  four  weeks  before  that;  some  time 
in  January,  1917.  I  could  not  Just  say  the 
date.  Q.  Your  understanding  wini  Mr.  Lacy 
was  that  you  were  only  to  receive  compensation 
under  the  Iowa  Compensation  Act?  The  Court: 
State  what  was  said.  Q.  Yes;  state  what  was 
said.  A.  He  said,  Mr.  Lacy  told  me  that  the 
Rock  Island  was  carrying  this  compensation 
under  the  Iowa  state  law,  and  I  could  get  that, 
and  all  I  could  get,  and  all  that  he  would  give 
me  would  be  compensation  for  liia  loss  of  a  leg 
and  the  loss  of  a  hand.  'That  is  all  we  can 
give  yon.'  Q.  And  yon  accepted  that?  A.  I 
accepted  that,  and  never  a  cent  from  the  case 
at '  St  Paul.  .  Q.  This  conversation  was  had 
with  Mr.  Lacy  prior  to  the  time  of  signing  this 
agreement  and  before  the  money  was  paid  you? 
A.  That  was  my  understanding  frran  him.  Q. 
You  did  receive  the  $3,250?  A.  Under  tha 
compensation;   yes,  sir." 

GroBfraxandnattoii:     . 

"Q.  You  were  claiming  at  all  times  to  Mr. 
Lacy,  and  every  one  else  in  connection  with  the 
Rock  Island  that  you  talked  to  about  this  mat- 
ter, that  you  were  engaged  in  interstate  busi- 
ness, and  you  claimed  to  recover  under  the 
Federal  £>mploy£s'  Liability  Act  didn't  you? 
A.  I  was  told  that  I  was  under  that  Q.  You 
made  that  claim,  didn't  you?  A.  After  they 
told  me.  Q.  You  are  making  that  daim;  you 
claimed  you  had  a  right  to  recover  under  tha 
federal  act  did  you?  A.  I  thought  I  could, 
under  that"' 

Redirect  examination: 
"Q.  The  lawyers  at  St  Paul  told  you  that, 
didn't  they?    A.  Yos,  sir." 

The  testimony  of  plaintiff  Is  corroborated. 
In  part  at  least,  by  that  of  one  other  witness. 

[2-S]  Were  the  decUion  of  this  case  to 
turn  solely  upon  the  question  \^ether  the 
appellee  and  the  railway  company  were  in 
fact  joint  tort-feasors  with  respect  to  plain- 
tiff's injuries,  it  may  be  conceded  that  the 
issue  was  <me  for  the  jury  and  not  of  law 
tor  the  court  The  more  troublesome  In- 
quiry arises  when  we  consider  whether  it 
does  or  does  not  conclusively  aiH>ear  that 
plaintiff  demanded  and  received  from  the 
railway  company  full  compensation  for  the 
injuries  of  which  he  complainB.  When  we 
aay  "full  oompensation"  wa  do  not  use  the 
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Tords  In  thie  sense  of  complete  or  adequate 
compensation,  -  nor  8U«h  compensation  as  he 
might  possibly  hare  been  entitled  to  recover 
had  the  la-wsuit  been  prosecuted  to  verdict 
and  judgment.  It  was  the  right  of  the  plain- 
tiff to  make  peace  with  his  adversary  on 
snch  terms  as  to  him  seemed  prudent  and 
wise,  -and  tf  they  came  to  an  agreement  up- 
on the  amount  whi<A  would  satisfy  the  plain- 
tiff's demand  for  the  loss  and  injury  sus- 
tained by  him,  and  he  accepted  payment  and 
executed  a  release  on  that  basis,  the  con- 
sideration so  demanded'  and  received  was  in 
a  legal  sense  full  payment,  and  he  cannot 
recover  another  or  further  payment  from 
any  other  person  ftor  the  same  wrong.  As 
said  by  the  Suprnne  Court  of  the  United 
States  In  Lovejoy  v^  Murray,  3  Wall.  1,  18 
L  Ed.  129: 

"Wiien  the  plaintiff  has  accepted  satisfbctlon 
in  full  for  the  injury  done  him,  from  whatever 
source  it  may  come,  he  is  so  far  affected,  in 
equity  and  good  conscience,  that  the  law  will 
not  permit  him  to  recover  again  for  the  same 
damages." 

Quoting  the  foregoing  paragraph  approv- 
ingly In  Miller  v.  Beck,  108  Iowa,  578,  79 
N.  W.  345,  this  court  said: 

"In  accordance  with  this  rule,  it  has  frequent- 
Ij  ijeen  heU  that  the  validity  *  *  *  of  a  re- 
lease •  •  •  does  not  depend  upon  the  valid- 
it;  of  the  cause  of  action,  and  that  if  the  claim 
i>  made  against  one,  and  it  is  satisfied,  all  who 
may  be  liable  are  discharged,  whetlier  the  one 
released  l>e  liable  or  not."' 

Brought  to  this  test  we  are  of  the  opinion 
that  plaintUC's  own  showing  is  sufficient  to 
justify  the  court  In  directing  a  verdict  for 
tbe  defendant.  It  is  true  that  plaintiff  in 
his  testimony  makes  use  of  tbe  statement  that 
tbe  money  be  received  was  solely  In  satis- 
faction of  his  claim  under  the  Wiorkmen'e 
Compensation  Act,  and  "not  a  c«it"  in  pay- 
ment or  satisfaction  of  ttte  claim  on  which 
tbe  suit  then  pending  had  been  brought,  yet 
when  we  take  his  testimony  as  a  whole.  In 
the  light  of  tbe  conceded  facts  and  circum- 
stances under  which  the  agreement  was  made 
and  the  release  executed,  it  clearly  appears 
that  he  is  stating  his  opinion  or  conclusion 
rather  than  the  specific  facts  from  which  the 
jury  or  the  court  i^  to  draw  its  own  condu- 
Moa  What  was  the  nature  of  the  action 
the  trial  of  which  was  to  be  avoided  by  this 
settlement?  Most  certainly  it  was  not  to 
enforce  any  right  or  invoke  any  remedy  to 
which  the  plaintiff  was  entitled  under  the 
Workmen's  Compensation  Act.  It  was  un- 
mistakably and  concededly  an  action  at  law 
to  recover  from  the  railway  company,  under 
the  provisions  of  the  federal  ant)loyers'  Ma- 
blUty  Act  (Act  Cong;  April  22,  1908,  c.  149, 
35  Stat.  e»  [U.  S.  Comp.  St.  1916,  {$  8W7- 
S665]),  all  the  damages  plaintiff  had  sus- 
tained by  reason  of  his  personal  injuries  in 
tbe  collision  hereinbefore  mentioned.  If  bis 
allegations  were'  in  accordance  with  the 
truth,  and  the  case  had  proceeded  to  trial 
And  he  had  recovered  a  judgment,  the  pay- 
ment and    satlsfBctloa    «t    tbat   Judgment 


wonld  unquestionably  be  a  bar  to  his  mainte- 
nance of  an  action  against  any  other  person 
for  damages  on  account  of  tbe  same  injury. 
Moreover,  if  the  allegations  of  his  complaint 
Jn  that  case  were  correct,  the  remedy  pr<>- 
vided  by  tbe  federal  act  was  exclusive,  and 
the  railway  company  was  under  no  legal  ob- 
ligation to  pay  him  compensation  under  the 
provisions  of  the  Workmen's  Compensation 
Act.  In  this  situation  what  was  the  meaning 
of  a  settlement  and  discharge  of  plaintiff's 
claim  and  a  final  and  binding  dismissal  of 
the  action  in  consideration  of  the  payment 
of  a  substantial  sum  of  money,  If  it  was  not 
a  satisfaction  of  his  demand  for  damages  on 
account  of  his  injury?  It  is  true  that  the 
testimony  on  both  sides  shows  that  tbe  plain- 
tiff on  the  one  hand,  and  tbe  claim  agent  on 
the  other,  did  discuss  and  estimate  what 
amount  the  former  would  be  entitled  to  re- 
ceive if  his  damages  were  to  be  reckoned  ac- 
cording to  the  schedule  or  terms  of  the  com- 
pensation act,  and  it  may  be  further  con- 
ceded that  the  agent  expressed  the  opinion 
that  the  legal  liability  of  the  company,  if 
any,  was  governed  by  the  latter  act,  and  of- 
fered to  settle  by  payment  of  an  equivalent 
sum  or  amount.  The  parties  were  very  evi- 
dently bargaining  for  a  settlement,  each  de- 
siring to  secure  the  best  obtainable  terms. 
Doubtless  tbe  agent's  experience  and  obser- 
vation assured  him  that,  if  the  case  should 
reach  a  jury,  the  assessment  of  damages,  if 
any,  in  plaintiff's  favor  would  quite  certainly 
exceed  the  maximum  allowance  under  the 
Workmen's  Compensation  Act,  and  that  If  a 
settleqient  could  be  had  for  an  amount  equal 
to,  or  not  materially  greater  than  such  an 
allowance,  it  would  be  well  to  make  it;  and 
this,  we  think,  is  the  utmost  that  can  be 
made  of  the  talk  and  discussion  between  the 
parties  on  this  subject.  Primarily  the  ob- 
ject and  purpose  of  tbe  negotiation  was  the 
settlement  of  tbe  plalntifTs  claim  in  tbe  pend- 
ing suit,  the  trial  of  which  both  were  seeking 
to  avoid,  and  the  compensation  act  and  the 
estimated  amount  of  an  allowance  thereun- 
der figured  in  the  discussion  solely  as  a  mat- 
ter of  argument  in  arriving  at  the  amount 
of  damages  which  the  company  would  be 
willing  to  pay  and  the  plaintiff  would  be  will- 
ing to  accept  Xhat  this  is  tbe  situation  ap- 
pears beyond  reasonable  doubt  in  the  fact 
that  when  such  agreement  was  reached,  and 
as  part  of  the  transaction  in  which  plaintiff 
was  paid  the  sum  of  $3,250,  he  personally 
signed  a  dismissal  of  his  suit,  and  signed 
and  delivered  to  the  company  a  formal  re- 
lease and  discharge  of  his  claim,  not  a  mere 
satisfaction  of  right  and  claim  under  the 
Workmen's  Compensation  Act,  but  as  a 
"compromise  settlement  and  adjustment  of 
tbe  entire  matter,"  and  as  a  "release  and  dis- 
charge of  all  claims,  causes  of  action,  and 
claims  for  Injuries  and  damages  arising  out 
of  the  injuries  referred  to,"  and  as  an  ac- 
knowledgment of  "full  satisfaction  of  all 
such  liability  and  causes  of  action." 
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.  [I]  We  agree  with  appellant's  ooansel  that 
in  this  case  tbe  mle  excluding  parol  evidence 
tending  to  contradict,  deny,  or  explain  a 
written  contract  is  not  applicable;  but  it  Is 
nevertheless  such  an  unequivocal  declaration 
and  admlssim  that  the  burden  la  on  plaintiff 
to  show  by  extrinsic  erldenoe  that  the  instru- 
ment was  made  and  was  Intended  to  be  no 
more  than  a  technical  release  of  the  railway 
company  only,  and  not  as  a  satisfaction  or 
discharge  of  aU  claims  for  damages  on  ac- 
count of  his  Injuries.  That  burden  we  hold 
has  not  been  satisfied,  and  no  fact  or  facts 
are  shown  to  sustain  a  finding  contrary  to 
the  terms  of  said  written  satisfaction. 

The  judgment  below  is  right,  and  it  is 
afllrmed. 

PRESTON,  C.  J.,  and  GAYNOR  and  STE- 
VENS, JJ.,  concur. 


BLWOOD  H.  ROtER,  Inc.,  ▼.  MERSHON, 
Judge  of  Municipal  Court    (No.  32520.) 

(Supreme  Court  of  Iowa.     Oct  19,  1918.) 

1.  Courts  «=9l89(15)  —  MumciPAL  CotniT  — 
Yaoation  of  Judgment. 

A  motion  in  municipal  court  to  vacate  a 
judgment  for  irreinilarity  may  be  made  within 
one  year  from  rendition  of  judgment  under  Acts 
37th  Gen.  Aasem.  c.  76.  Such  court  being  a 
contlnuingcourt,  the  motion  is  not  subject  to 
Code,  S  4093,  requiring  motion  to  vacate  judg- 
ment because  of  irregularity  to  be  made  on  or 
before  the  second  day  of  the  succeeding  term. 

2.  Gabnishkent  *=»187— Vacation  of  Juno- 
MBNT— Want  or  Jubisdiotion. 

Where,  notwithstanding  disclosure  of  no  in- 
debtedness to  nonresident  defendant,  judgment 
was  rendered  against  bank  garnishee,  a  motion 
to  vacate  could  be  made  at  any  time  without 
compliance  with  formalities  required  by  Code,  8 
4093;  the  court  having  had  no  jurisdiction,  and 
the  action  having  been  in  rem  with  no  indebted- 
ness to  which  jurisdiction  could  attach. 

8.  Judgment  «3»489— Collatebai  Awaok— 
jubibdiotion. 
Where  purported  judgment  has  been  entered 
wholly  without  jurisdiction,  statutory  formali- 
ties arc  not  essential  to  an  attack  upon  it  which 
can  be  made  either  directly  or  collaterally  at 
any  time. 

Appeal  from  Municipal  Court  of  Des 
Moines;    J.  EX  Mersbon,  Judge. 

This  is  a  certiorari  proceeding  brought  to 
test  the  legality  of  an  order  entered  by  the 
respondent  as  Judge  of  the  Municipal  Court 
of  the  City  of  Des  Moines.  The  facta  appear 
in  the  opinion.    Affirmed. 

MUler  &  WalUngford  and  OUver  H.  MlUer, 
all  of  Des  Moines,  for  appellant. 

Dunsbee,  Haines  &  Brody,  of  Des  Moines, 
for  appellee. 

EVANS,  J.  The  order  complained  of  was 
entered  on  January  23,  1918,  In  a  case  enti- 
tled Elwood  H.  Royer  v.  H.  C.  Pride.  In  the 
original  case  thus  entitled,  a  Judgment  had 
been  entered  on  October.  4,  1917,  against  the 
Mechanics'  Savings  Bank  of  Des  Moines  as 


garnishee.  €te  January  14.  1918,  the  gar- 
nishee filed  a  motion  to  set  aside  such  judg- 
ment against  it  on  the  ground  of  Irregularity 
in  obtaining  the  same.  The  motion  recited 
the  facts  upon  which  the  claim  of  allied 
irregularity  was  based.  The  petitioner  here- 
in, who  was  the  plaintiff  in  such  action,  re- 
sisted the  motion  of  the  garnishee  on  the 
ground. that  It'came  too  late;  and  such  is 
the  contention  now  pressed  upon  us  in  this 
proceeding. 

To  go  back  to  the  original  case,  the  plain- 
tiff therein  began  suit  aided  by  an  attach- 
ment against  a  nonresident  defendant.  He 
served  \hi8  attachment  by  garnishment  of  the 
gamlsbee  bank.  The  bank  answered  and 
disclosed  by  its  answer  that  it  was  not  in- 
debted to  the  defendant  and  that  it  had  no 
funds  in  its  hands  the  property  of  tlie  de- 
fendant. Such  was  the  undoubted  I^al  ef- 
fect of  the  answers  of  the  garnishee.  These 
answers  were  never  controverted.  Such  was 
the  condition  of  the  record  on  October  4, 
1917,  when  through  the  inadvertence  of  the 
attorney  for  the  plaintiff  (whose  good  faith 
is  not  questioned  by  respondent  herein)  he 
advised  the  court  that  the  garnishee's  an- 
swers admitted  liability.  Upon  such  rq)re- 
sentation  the  court  signed  a  prepared  order 
condemning  the  property  in  the  hands  of  the 
garnishee  and  entered  Judgment  against  it 

The  point  now  urged  by  the  petitioner  is 
that  the  motion  of  the  garnishele  filed  Jan- 
nary  14,  1918,  came  too  late,  and  that  the 
court  had  no  Jurisdiction  to  entertain  It.  It 
Is  said  that  under  the  provlrions  of  section 
4093  of  the  Code  the  motion  should  have 
been  filed  on  or  before  the  second  day  of  the 
succeeding  term  of  tl>e  conrt  It  la  not  de- 
nied bnt  that  a  petition  might  have  been 
filed  at  any  time  within  one  year.  We  deem 
It  not  very  material  in  this  particular  case 
whether  the  application  of  the  garnishee 
shall  be  deemed  as  a  motion  or  as  a  petition. 
Notwithstanding  the  appellation  applied  to 
It  by  the  garnishee  aS  a  motion,  it  contained 
all  the  necessary  allegations  of  a  petition, 
and  these  allegations  were  proved  by  evi- 
dence prodoced  at  the  hearing  thereon. 

Furthermore  chapter  75  of  the  87th  G.  A., 
relating  to  practice  In  municipal  courts,  pro- 
vides: 

"That  within  one  year  from  the  rendition  of 
final  judempnt  proceedings  may  be  bronght  to 
reverse,  vacate  or  modify  the  same,  as  provided 
in  chapter  1,  title  20,  of  the  Code,  for  vacating 
or  modifying  final  judgment  or  order  of  the  dis- 
trict court.' 

Chapter  1,  tit.  20,  of  the  Code,  includes  sec- 
tion 4093,  which  is  as  follows: 

"Proceedings  to  correct  mistakes  w  omissions 
of  the  clerk,  or  irregularity  in  obtaining  judg- 
ment or  order,  shall  be  by  motion  served  on  tho 
adverse  party  or  his  attorney,  and  within  on*" 
vear;  if  made  to  vacate  a  judgment  or  order 
because  of  irregularity  in  obtaining  it  such  mo- 
tion must  be  made  on  or  before  the  second  day 
of  the  succeeding  term." 


^s»For  eU>«r  cues  see  same  topic  and  KBY-NUMBSR  la  all  Ke7-Nujnbers(l  Digaata  and  Indexes 


Digitized  by 


Google 


Iowa) 


OOMPTOK  V.  HITES 


401 


[M]  It  -wlU  be  noted  by  tbia  section  that 
proceedings  to  correct  or  vacate  a  judKment 
for  Irregularity  In  obtaining  tbe  same  "shall 
be  by  motion."  This  motion  must  be  filed 
"within  one  year,"  vlth  the  exception  that, 
"If  made  to  xacate,"  the  motion  must  be 
made  on  or  before  the  second  day  of  the 
succeeding  term.  It  is  nrged  by  the  respond- 
'  ent  that  the  exceptlaa  last  stated  can  have 
no  ai^Ucetlon  to  practice  In  the  municipal 
court  because  It  is  a  continuing  court  and 
has  no  terms.  We  think  the  point  Is  well 
made.  This  is  emphasised  by  the  tact  that, 
though  chapter  75  of  the  37th  G.  A.  makes 
section  4093  a  part  thereof  by  reference,  yet 
it  expressly  provides,  as  above  quoted,  that 
"within  one  year  from  the  rendition  of  final 
Judgment  proceedings  may  be  brought  to  re- 
verse, vacate  or  modlty."  It  necessarily  fol- 
lows that  the  only  limitation  of  time  appli- 
cable to  the  municipal  court  is  "within  one 
year."  The  motioo.  Of  the  garnishee  was 
therefore  in  time.  If  farther  reason  in  sup- 
port of  the  order  of  the  court  were  neces- 
sary, it  may  be  found  in  the  fact  that  the 
judgment  entered  against  the  garnishee  on 
October  4,  1917,  was  wholly  vrtthout  Juris- 
diction. The  court  had  no  per8(MiaI  jurisdic- 
tion of  the  defendant.  The  action  was  wholly 
In  rem.  Only  '^uriadictlon  in  rem  could  be 
obtained  in  any  event.  In  the  absence  of  a 
res,  there  could  be  no  jurisdiction  even  in 
rem.  The  answer  of  the  garnishee  disclosed 
no  Indebtedness  to  the  attacbmeut  defend- 
ant. There  was  nothing  therefore  to  which 
jurisdiction  could  attach.  The  Judfonent 
against  the  garnishee  was  entered  without 
notice  either  to  the  defendant  or  to  the  gai^ 
nishee.  Where  a  purported  Judgment  has 
been  entered  wholly  without  jurisdiction, 
statutory  formalities  are  not  essential  to  an 
attack  upon  it  It  is  subject  to  attack  ei- 
ther direct  or  collateral  at  any  time.  In  such 
a  case,  the  court  upon  whose  records  such  a 
void  judgment  has  been  entered  has  the  in- 
herent power  upon  a  proper  showing  to  purge 
Its  record. 

The  writ  of  certiorari  will  be  dismissed. 
The  order  of  the  court  below  will  be  affirmed. 

PRESTON,  C.  X,  and  LADD  and  SALINO- 
ER,  JJ.,  concur. 


COMPTON  V.  HITES  et  aL    (No.  3245&) 
(Supreme  Court  of  Iowa.    Nov.  22,  1018.) 

1.  Waters   and   Wateb   Cotthses  4=»88  — 

8n»AMS— RlPABIAN  RtGBTS. 

Where  vendor  sold  127  acres  of  land  border- 
bg  on  a  nonnavigable  Htream,  tbe  purchaser  be- 
came a  riparian  owner,  with  full  riparian  rights, 
and  in  leiral  effect  the  deed  conveyed  to  the  cen- 
ter line  of  the  stream. 

2.  EviDENCK  «=»590— Testimony  or  Intebest- 
idPsbsokb. 

Id  action  to  lEorecIose  purchase-money  mort- 
tage,  where  defendant  counterclalmea  for  allexed 


deficiency  in  acreage,  testimony  of  defendant's 
family  as  to  representations  made  by  the  de- 
ceased vendor  must  not  be  blindly  received,  but 
the  court  will  scrutinize  it  and  weigh  it  carc- 
fuUy. 

8.   VENDOB    and    PtTBCHABEB    «S3S51(6)— DAM- 

AOES  —  Deficienct  of  Land  —  Ripabian 

Rights. 
Where  deceased  sold  127  acres  of  land,  but 
approximately  6  acres  lay  under  water  in 
stream  bed,  assuming  purchaser  could  recover  for 
false  representations,  he  was  not.  entitled  to  a 
set-off  of  price  of  6  acres,  but  only  to  the  dif- 
ference in  value  of  tlie  two  tracts,  considering 
value  of  riparian  rights. 
4.  Appeal  and  Ebbob  «s»10S0(1)— Habuless 

Ebbob— Best  Evidence. 
In  action  to  foreclose  purchase-money  mort- 
gage, where  purchaser  counterclaimed  for  breach 
of  covenant  against  incnmbrancea,  admission  of 
oral  testimony  that  two  mortgages  were  account- 
ed for  and  deducted  from  the  price  at  the  set- 
tlement was  not  prejudicial,  whert^the  testimony 
was  in  strict  accord  with  the  settlement  con- 
tract. 
6.  Evidbrok  «s»41S— Paboi/— Contbadictino 

Deed. 
In  action  to  foreclose  purchase-money  mort- 
gage, where  defendant  connterclaimed  for  breach 
of  covenant  against  incumbrances,  proof  that  in 
the  settlement  the  amonnt  of  the  mortgages  was 
deducted  from  the  price  was  complete  defense  to 
the  oonnterdaim,  and  did  not  contradict,  but 
was  a  recognition  of,  the  deed  or  its  covenants. 

Appeal  from  District  Court,  Butler  Coun- 
ty ;   M.  F.  Edwards,  Judge. 

Suit  in  equity  to  foreclose  a  purchase-mon- 
ey mortgage.  .The  main  defense  was  a  coun- 
terclaim for  alleged  shortage  of  acreage  in 
the  land  purchased  by  the  defendant.  There 
was  also  a  counterclaim  for  breach  of  war- 
ranty against  inciunbrances  and  for  failure 
to  furnish  an  abstract  of  title.  There  was  a 
decree  for  the  plaintiff,  and  the  defendants 
appeal.    Affirmed. 

J.  G.  Mitchell,  of  Oreene,  and  Sager  & 
Sweet,  of  Waverijr,  for  appellants. 
McGook  &  Lyons,  of  Gresco,  for  appellee. 

EVANS,  3.  Tbe  fore<doaure  petition  is 
formal.  The  answer  Is  voluminous,  and  Is 
set  forth  In  nine  counts.  The  seller  of  the 
farm  was  Whitefleld  Compton,  now  deceas- 
ed. The  purchaser  was  the  defendant  J.  B. 
Hites.  The  purchased  farm  was  described 
in  the  contract  of  sale  as  follows: 

"All  of  that  part  of  the  southwest  quarter  of 
section  number  seven  (7)  in  township  number 
ninety-three  (93)  north,  range  number  sixteen 
(16)  west  of  the  6th  P.  M.,  lying  east  of  the 
Shell  Rock  river,  except  the  right  of  way  of  the 
Chicago,  Rock  Island  &  Pacific  Railroad." 

The  same  description  was  later  followed 
In  the  deed  of  conveyance.  The  considera- 
tion agreed  on  in  tbe  contract  and  specified 
was  $19,367.50.  The  amount  of  the  consider- 
ation was  arrived  at  by  computation  based 
upon  the  agreed  price  of  $152.50  per  acre  and 
a  supposed  acreage  of  the  farm  of  127  acres. 
It  is  agreed  that  the  Shell  Rock  river  ex- 
tends from  north  to  south  across  the  north- 
west quarter  of  section  7.  Whether  the  farm 
sold  to  Hltes  coptalned  127  acres  depends 
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upon  the  question  of  wbettaer  Its  dlmenfdons 
shall  be  considered  as  extending  to  the  center 
line  of  the  Shell  Rock  river  or  whether  they 
shall  be  deemed  as  extending  only  to  the 
tihore  line.  If  Hites  by  hia  contract  and  deed 
acquired  title  only  to  the  shore  line,  then  he 
recelred  an  acreage  of  only  120.72  acres, 
leaving  a  deficiency  of  6.28  acres.  On  the 
other  hand,  if  by  his  contract  and  deed  be 
acquired  title  to  the  center  line  of  the  stream 
be  received  the  127  acres  contracted  for.  His 
counterclaim  is  based  upon  the  general  the- 
ory that  his  contract  contemplated  a  pur- 
chase of  a  tract  of  land  which  should  contain 
not  less  than  127  acres  outside  the  river  bed. 
To  suiqx>rt  such  contention  he  relies  upon  al- 
leged verbal  representations  to  that  effect. 
His  claim  In  this  respect  is  set  forth  in  va- 
rious theories  by  the  separate  counts  II.  Ill, 
IV,  V,  and  VI. 

By  count  II  he  sets  forth  an  alleged  verbal 
agreement  the  material  part  of  which  is  jwr- 
agraph  4,  as  follows: 

"That  the  parties  to  said  contract  did  further 
verbally  agree  that  the  said  tract  of  land  de- 
scribed in  said  written  contract,  Exhibit  1,  con- 
tained one  hundred  twenty-seven  (127)  acres  or 
more." 

By  count  III  he  sets  forth  an  alleged  mu- 
tual mistake  by  which  the  consideration  nam- 
ed In  the  contract  was  mistakenly  stated. 
Paragraph  3  of  this  count  Is  as  follows: 

"That  by  reason  of  the  mutual  mistake  of  the 

f)arties  to  said  written  contract  the  said  calcu- 
ation  was  made  upon  the  supposition  that  the 
said  tract  of  real  estate  contained  one  hundred 
twenty-seven  acres  or. more;  whereas,  in  truth 
and  in  fact,  the  said  tract  of  land  contained  and 
does  contain  one  hundred  twenty  and  ^'/loo 
(120.72)  acres  and  no  more." 

By  count  IV  he  asks  a  reformation  of  the 
contract  by  reason  of  the  mutual  mistake. 

By  count  V  be  sets  forth  a  verbal  war- 
ranty that  the  tract  of  land  purchased  con- 
tained 127  acres,  of  which  the  following  para- 
graph 2  Is  the  material  part: 

"That  the  said  Whitefield  Ompton  and  Nellie 
C!ompton  did  verbally  warrant  unto  the  defend- 
ant, the  said  .T.  B.  Bites,  that  the  said  tract  of 
land  contained  one  hundred  and  twenty-seven 
(127)  acres  or  more." 

By  count  VI  he  avers  that  the  vendor 
falsely  and  fraudulently  represented  that  the 
tract  contained  127  acres,  the  following  para- 
graph 3  being  tbe  material  part  of  said 
count: 

"That  immediately  prior  to  and  at  the  time 
of  the  execution  of  the  said  written  contract  the 
said  Wbitefidd  CJompton  did  verbally  state  and 
represent  unto  these  defendants  that  the  said 
tract  of  real  estate  contained  one  hundred  twen- 
ty-seven (127)  acres  or  more." 

[1]  I.  From  what  has  already  been  said  It 
Is  clear  that  the  defendant  purchased  ripa- 
rian land  upon  a  nonnavigable  stream,  and  by 
his  purchase  became  a  riparian  owner,  with 
full  riparian  rights.  In  legal  effect  the  con- 
tract and  deed  by  the  description  contained 
therein  purported  to  convey  to  the  thread  or 
center  line  of  the  stream.  MoflTett  v.  Brewer, 
1  6.  Greette,  348;    Dubuque  t.  Maloney,  It 


Iowa,  450,  74  Am.  Dec.  868;  Foster  r.  Bns- 
sey,  132  Iowa,  640,  109  N.  W.  1105;  Kerr  v. 
Fee,  179  Iowa,  1097,  161  N.  W.  545.  On  this 
g«ieral  proposition  tbe  authorities  are  uni- 
form. This  ultimate  fact  involves  no  dis- 
pute of  fact  between  tbe  parties;  tbe  only 
dispute  being  one  of  law  as  to  the  legal  effect 
of  the  description.  On  tbe  legal  contention, 
we  find  with  tbe  plaintiff.  If,  therefore,  the* 
tract  purchased  by  the  defendant  contained 
127  acres,  this  fact  of  Itself  carries  down 
every  count  In  his  counterclaim;  and  this 
Is  so,  even  as  to  the  count  charging  false 
and  fraudulent  representations.  The  only 
false  representation  charged  Is: 

"That  the  said  tract  of  real  estate  oontains 
one  hundred  and  twenty-seven  acces  or  more." 

II.  We  do  not  overlobk  that  upon  the 
trial  of  the  case  the  defendant  Introduced 
evidence  of  represoitations  other  than  those 
pleaded,  and  that  his  argument  Is  founded 
larg^y  upon  such  evidence.  Without  raising 
any  questloa  of  varlanoe  between  pleadlnjc 
and  proof,  we  proceed  briefly  to  a  considera- 
tion of  tbe  evidence.  The  evidence  of  five 
witnesses  was  Introduced  by  the  defendant. 
These  witnesses  consisted  of  himself,  his 
wife,  his  daughter,  -and  young  son,  and  Bran- 
denberg.  All  tbese  witnesses  testified  to  tbe 
same  alleged  conversation.    * 

Brandenberg  testified  as  follows: 

"Mr.  Gompton  said  that  there  was  127  acres 
in  tbe  farm  without  the  railroad.  He  showed  us 
as  near  as  he  could  from  where  we  were  stand- 
ing, pointed  out  the  comer  at  the  east,  and  then 
said  it  went  down  to  the  river.  At  the  time  this 
conversation  was  taking  place  we  were  all  kind 
of  together  there,  right  beside  the  automobile, 
where  we  had  stopped  when  we  came  there. 
This  Mr.  Compton  of  whom  I  speak  is  now 
dead." 

Cross-examination : 

"Q.  He  said  that  there  was  127  acres  includeil 
in  the  piece  he  owned,  did  he?  A.  Yes,  sir; 
that's  what  he  said.  That  is  right.  I  am  sure 
that  is  jnst  what  he  said,  that  there  was  127 
acres  in  the  land  that  he  owned  there.  He  said 
that  be  had  title  to  127  acres  of  land  there,  and 
that  was  what  he  was  offering  for  sale.  He  said 
that.  That  is  correct,  that  he  bad  title  to  127 
acres  of  land  there,  and  that  was  what  be  was 
offering  to  sell  there.  That  is  right,  yes,  sir, 
without  the  railroad.  He  said  that  the  railroad 
was  to  come  oat  of  that,  but  be  said  that,  ex- 
cept for  what  the  railroad  took  for  right  of  way 
across  his  place,  he  bed  title  to  127  acrea  there, 
and  that  was  what  he  was  offering  to  sell  there." 

Hites  himself  testified  as  follows: 

"There  was  something  said  in  reference  to  the 
acreage  in  that  farm.  He  said  that  there  was 
127  acres  on  this  side  of  the  river,  on  the  cast 
side  of  the  river,  and  that  it  excepted  the  rail- 
road. Mr.  Compton  said  it,  ann  so  did  Mr. 
Soesbe,  I  think.  I  think  they  both  said  it  It 
was  said  by  Mr,  Soesbe  in  Mr.  Compton'a  pres- 
ence and  bearing." 

Cross-examination : 

"I  say  that  there  was  some  statement  made 
to  me  by  Mr.  Compton  as  to  tbe  acreage  In  that 
tract.  He  said  that  there  was  127  acres  east  of 
the  river.    That  is  just  what  he  said  about  it." 

It  will  be  noted,  from  the  foregoing  testi- 
mony of  these  tww  witnesses,  that  they  were 
in  line  with  the  allegations  of  the  counter- 
claim, and  dlscloaed  no  representation  that 
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caji  be  foand  false  apon  this  record.  The 
plalntiCs  daughter,  baweT«r,  testified  as  fol- 
lows: 

"He  said  that  there  was  127  acres  yiUKovt  the 
river,  and  that  the  land  just  went  to  the  river, 
and  that  there  wasn't  any  river  belonging  to 
that  place;  that  not  a  foot  of  the  river  belonged 
to  that  place.    Mr.  Compton  said  that." 

The  son  Henry  testified: 

"Well,  Mr.  Soesbe  tnmed  and  asked  Mr. 
Comnton  the  nomber  of  acres  that  was  in  there; 
and  Mr.  Compton  said  that  there  was  127  acres, 
or  if  anything  more:  and  Mr.  Compton  then 
turned  around,  after  he  said  that  to  my  father, 
and  said  to  Mr.  Soesbe,  'Ain't  it.  Glarence?* 

I'Q.  What  else  was  said  at  that  time,  if  any- 
thing, that  yon  remember  of  hearing? 

"Mr.  McCook:    Same  objection. 

"A.  Well,  Mr.  Compton  said  that  there  was 
127  acres,  without  the  river  and  the  railroad." 

Defendant's  wife  testified: 

"Why,  Mr.  Hitea  asked  Mr.  Compton  how 
much  tiliere  was  in  the  place,  and  he  said  that 
there  was  127  acres,  or  more,  without  the  rail- 
road and  the  river;  and  he  turned  around  to 
Mr.  Soesbe,  and  said,  'Ain't  there,  Mr.  Soesbe.' " 

[2]  It  will  be  noted  that  the  testimony  of 
the  last  three  named  witnesses  marks  an  ad- 
rance  upon  the  pleadings  and  upon  the  testi- 
mony of  the  defendant  himself.  Appelant* s 
argument  is  founded  largely  upon  this  lat- 
ter testimony.  Evidence  of  alleged  represen- 
tations by  a  person  since  deceased  is  not  to 
be  too  blindly  recelTed.  Indeed,  It  is  the 
duty  of  the  court  at  all  tlm^  to  serutlnlze 
It,  and  to  weigh  It  carefully.  Even  thou^ 
it  be  undented,  as  It  usually  Is,  the  court 
is  not  bound  to  beUeve  it,  If  upon  the  whole 
record  the  court  can  fairly  say  that  it  is  not 
convinced  of  Ita  truth.  The  testimony  .of 
these  last-named  witnesses  pertained  to  the 
flame  conversation  as  that  testified  to  by  the 
defendant  Hltes  and  by  Brandenberg.  If  the 
additional  statement  testified  to  by  these  wlt- 
newes  was  made  by  Comptoa,  it  Is  manifest 
that  it  was  not  heard  or  understood  by  Hltes 
or  Brandenberg.  Hites  was  the  only  one  to 
be  affected  by  the  statement,  and  If  be  fail- 
ed to  hear  or  understand  it  he  was  not 
affected  by  It  That  this  evldoice  carries 
the  mark  of  afterthought,  and  the  emidiasls 
stimulated  by  pending  litigation,  is  indicated 
by  the  fact  that  the  representation  thus  stat- 
ed was  not  pleaded. 

[3]  The  adverse  finding  of  the  district 
court  Indicates  that  the  trial  Judge  was  not 
convinced  of  the  truth  of  the  additional 
ttatement  appearing  ki  the  testimony  of 
these  wltnessesu  We  are  not  convinced  of  It 
We  have  no  doubt  |bat  the  conversation  was 
fairly  stated  by  the  defendant  Hltes  and  by 
Bnuidari)erg  and^  ire  are  disposed  to  regard 
the  mistake  of  the  other  wltnessea  with  mueh 
charity,  because  of  their  affectionate  rela- 
tloDg  to  the  defendant  and  of  their  uadoubt- 
'  ed  solicitude  for  Ms  success.  Memory  itself 
sometimes  deceives  a  witness  under  such  cir- 
cumstances. If  the  fact  were  to  be  found 
U  testified  to  by  these  witnesses,  still  other 
obstacles  appear  In  the  way  of  the  defend- 
ant's success.    Taking  such  evidence  as  true, 


the  defendant  would  be  in  the  position  of 
having  acquired  Utle  to  127  acres,  but  to 
have  been  deceived  by  verbal  representations 
that  he  was  getting  127  acres  outside  of  the 
river  bed.  In  such  a  case  the  measure  of 
his  damages  would  be  the  difference  in  the 
value  of  a  tract  so  described  and  the  value 
of  the  tract  actually  acquired  by  him.  He 
has  Introduced  no  evidence  of  difference  of 
value.  He  has  simply  assumed  that  he  Is 
entitled  to  an  offset  amounting  to  the  value 
of  6.28  acres  at  $152.50  per  acre.  Such  a 
computation  Ignores  the  value  of  the  ripa- 
rian right,  including  the  ownership  of  the 
bed  of  the  stream  to  its  thread  line.  In  oth- 
er words,  it  assumes  that  $uch  riparian  right 
has  no  value.  This  is  a  material  mistake. 
Riparian  rights  are  presumptively  valuable. 
They  hare  the  frequent  protection  of  the 
courts.  They  are  often,  if  not  usually,  deem- 
ed more  valuable  than  corresponding  areas 
separated  from  the  stream. 

If  in  this  case  the  defendant  bad  discov- 
ered that  his  vendor  was  not  a  riparian 
owner,  and  that  he  had  no  interest  in  the 
stream  and  its  bed,,  he  could  have  made  a 
better  case  than  he  now  bas,  because  of  the 
failure  of  title  to  the  riparian  rights.  To 
award  the  defendant  the  equivalent  of  127 
acres  outside  of  the  bed  of  the  stream  would 
be  to  add  127  acres  to  his  riparian  rights. 
Including  6  acres  of  the  river  bed.  In  legal 
effect  he  would  thereby  acquire  133  acres, 
instead  of  127,  and  would  have  been  Uable 
to  the  plaintiff  at  the  agreed  price  of  ?152.50 
for  a  total  consideration  correspondingly 
larger  than  that  stated  In  the  contract.  The 
trial  court  therefore  proi)erly  found  that  the 
dimensions  of  the  tract  conveyed  extended 
to  the  center  line  of  the  stream,  and  that 
the  defendant  received  the  full  127  acres  con- 
tracted for. 

III.  By  count  IX  of  the  counterclaim  the 
defendant  claimed  a  recovery  under  the  cove- 
nants of  the  deed  for  breach  of  warranty 
against  incumbrances.  It  appears  from  the 
pleading  and  the  evidence  that  the  contract 
of  sale  was  entered  Into  in  July,  1913.  It 
provided  for  a  settlement  and  conveyance  on 
March  1st  following.  It  also  provided  that 
payments  should  be  made  prior  to  such  date 
amounthig  to  $6,000;  that  for  the  balance  of 
the  purchase  price  a  specified  Incumbrance 
of  $5,600  should  he  assumed  by  the  vendee, 
and  a  mortgage  should  be  executed  for  the 
balance  of  the  purchase  price.  It  appears, 
also,  that  beside  the  specified  incumbrance  of 
$5,600  there  were  In  fact  two  other  mortgages, 
of  $1,800  and  $1,500,  respectively,  upon  the 
property.  The  deed  delivered  on  March  1st 
warranted  against  all  incumbrances  except 
the  specified  $5,600.  The  defendant's  claim 
of  breach  of  warranty  relates  to  the  two 
mortgages  of  $1,800  and  $1,500,  which  are 
known  In  the  record  as  the  Klehn  and  Cave 
mortgages.  In  answer  to  this  count  of  the 
counterclaim,  the  plaintiff  pleaded  in  effect 
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that  these  mortgages  had  been  taken  account 
of  In  the  settlement,  and  had  been  deducted 
from  the  purchase  price  otherwise  due.  In 
proof  of  this  count  of  Ills  counterclaim,  the 
defendant  Hites  testified  as  a  witness  that 
at  a  time  subsequent  to  March  1,  1914,  he 
had  paid  the  two  mortgages  In  question.  On 
the  question  of  whether  he  had  received 
credit  for  these  mortgages  in  the  settlement, 
he  refrained  from  committing  himself. 

On  behalf  of  plaintiff  it  appeared  by  the 
testimony  of  Soesbe  that  he  (Soesbe)  acted 
as  agent  for  the  vendor  in  the  sale  of  the 
land  and  in  the  settlement  therefor  aa  March 
1,  1914.  Soesbe  was  a  banker,  and  the  set- 
tlement was  had  In  his  bank  and  under  his 
supervision.  On  this  question  the  following 
record  appears  from  appellant's  abstract: 

"Q.  You  may  state,  if  you  know,  whether  or 
not  the  Cave  mortgage  and  the  Kiehn  mort- 
Ktige,  referred  to,  were  taken  out  of  the  purchase 
price  that  Hites  had  agreed  to  pay  in  settling? 

"Mr.  Mitchell:  Object  to  that  as  not  the  best 
evidence,  and  for  all  the  reasons  heretofore  urged 
in  the  previous  objections. 

"A.  They  were  reckoned  in  the  settlement, 
and  they  were  taken  out.  Mr.  and  Mrs.  Hites 
were  to  give  Compton  a  mortgage  for  such  por- 
tion of  the  purchase  price  as  was  not  induded  in 
the  incumbrances  already  on  the  land,  and  the 
mortgage  that  they  so  executed  back  to  Comp- 
ton was  for  the  amount  of  the  purchase  price, 
legs  the  cash  they  had  already  paid,  less  the 
amount  of  the  incumbrance  they  found  on  the 
land  which  was  not  assumed  by  them. 

"Mr.  Mitchell:  We  move  to  strike  all  of  the 
answer  after  the  words  'they  were  taken  out,' 
for  the  reason  that  it  relates  to  the  intention  of 
the  parties,  and  states  a  conclusion  of  the  wit- 
ness merely,  and  is  not  competent." 

[4,  6]  Other  testimony  was  given  by  this 
witness  in  support  of  plaintiff's  prayer  for  a 
reformation  of  the  deed  as  to  its  oovenanta, 
so  as  to  include  the  mortgages  in  question  in 
the  exception.  In  the  decree  of  the  district 
court,  reformation  of  the  deed  was  granted. 
The  foregoing  testimony  clearly  8up];iorted 
the  defense  pleaded  by  the  plaintiff  to  this 
count  of  the  counterclaim.  The  defendant 
Hites,  though  subsequently  called  to  the  wit- 
ness stand,  was  not  interrogated  as  to  this 
testimony.  It  la  undented  In  the  record. 
Counsel  for  appellant  meets  this  testimony 
by  arguing  here  the  validity  of  the  objections 
which  be  urged  in  the  lower  court,  and  which 
are  above  set  forth.  So  far  as  the  recital 
of  the  contents  of  the  contracts  by  the  wit- 
ness was  concerned.  It  was  technically  objec- 
tionable. The  recital,  however,  was  in  strict 
accord  with  the  contract,  and  was  therefore 
nonprejudicial.  We  are  less  interested  in 
the  technical  validity  of  the  objections  than 
we  are  In  the  issue  of  fact  tendered  by  the 
lestlmony.  Tlie  testimony  was  competent  to 
the  fact  that  In  the  March  settlement  these 
two  mortgages  were  taken  account  of,  and 
were  deducted  from  the  amount  of  the  pur- 


chase price  oOierwlfle  due.  Indeed,  accord- 
ing to  the  fartber  undented  teatlnumy  of 
Soesbe,  this  was  done  at  the  request  of  and 
for  the  conrenioice  of  the  defendant  hlmsdf. 
Assuming  th^r  deduction  in  the  settlement 
from  the  amount  of  the  purchase  price,  such 
fact  was  a  complete  defenae  to  his  counter- 
claim. Whether  Otero  should  have  been  a 
reformation  -  oi  the  deed  is  a  question  not 
worth  while  to  diacnss.  It  was  a  good  de- 
fense without  a  'reformation  of  the  deed. 
There  was  nothing  in  such  fact  contradictory 
to  the  deed  or  to  its  coyenant&  It  was  a 
recognition  of  the  covenants  of  the  deed.  By 
allowing  credit  on  the  purchase  price  for  the 
amount  of  audi  mortgages,  the  plaintiff  rec- 
ognised his  obligation  to  clear  the  same  as 
an  Incumbrance.  The  deduction  was  the 
equivalent  of  paying  the  amount  thereof  into 
the  hands  of  the  vendee.  While  It  was  not 
a  payment  of  the  mortgages  as  to  the  holder 
thereof,  it  was  a  payment  thereof  as  between 
vendor  and  vendee. 

If  the  nndenled  testtmony  et  Soesbe  need- 
ed any  corroboration.  It  is  to  be  found  in 
the  figures  of  the  settlement  Under  the 
terms  of  the  contract  the  balance  of  the  pur- 
chase prlce'due  on  March  1st,  over  and  above 
the  prior  payments  agreed  to  be  made  and 
the  $5,a00  incumbrance,  would  be  (7,767.50, 
for  which  sum'  the  plaintiff  would  have  been 
entitled  to  a  purchase-money  mortgage.  The 
actual  balance,  however,  for  whldi  a  pur- 
chase-money mortgage  was  given,  was  $4,- 
467.60.  The  difference  of  $8,300  r^resents 
the  total  of  the  principal  sums  of  the  two 
mortgages  In  questlMi.  We  find  further  cor- 
roboration in  the  events  of  the  trial.  The 
defendant  had. rested  his  main  case  on  his 
counterclaim,  without  offering  any  testimony 
on  this  count.*  Furthermore,  he  pleaded  a 
tender  to  die  idalntlff  for  the  full  amount  of 
the  pordhase-money  mortgage,  less  the 
amount  claimed  in  the  other  counts  iof  his 
counterclaim  for  alleged  shortage  of  acreage. 
The  only  testimony  which  the  d^ndant  of- 
fered in  support  of  this  count  Was  that  al- 
ready referred  to,  which  was  glvm  on  sur 
rebuttal  and  after  the  witness  Soesbe  had 
testified.  And  yet  couns^  has  pressed  this 
claim  upon  us  as  worthy  of  candid  attention. 
We  are  clear  In  the  cOftvlctioD  that  these 
mortgages  were  taken  account  of  in  the  set- 
tlement, nnd  that  the  defendant  received 
credit  therefor  on  the  purchase  price  In  full 
compliance  with  the  oqgenants  of  bis  con- 
tract and  of  his  deed. 

The  decree  of  the  district  court  waa  right, 
and  it  is  accordingly  afDrmed. 

PRESTON,  C.  J.,  and  LADD  and  SAI.IN- 
GER,  JJ„  concur. 
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DDBDQUE  OEBMAN  COLLEGE  AND  8EM- 

IMARX  ▼.  ST.  JOSEPH'S  CX>LLE6E. 

(No.  81071.) 

(Sapreme  Ooart  of  Iowa.    Not.  19,  1918.) 

1.  Tbade-Kabks  Ain>  Tbade-Naves  $=»93(3) 
— Unfaib   CoMprnmoN— Kwowlkdoe— Strr- 

FICIBRCT  OF  EVIDBNOE. 

In  action  by  Dubuque  German  College  and 
Seminary  against  St.  Joseph's  College,  otherwise 
known  as  Dubuque  College,  to  restrain  defend- 
ant from  using  Dubuque  College  as  its  corporate 
name,  evidence  held  to  justify  finding  defendant 
had' no  linoivledge  that  one  department  of  plain- 
tiff's institution  was  named  Dubuque  College. 

2.  Tbade-Marks  and  Tbade-Naijces  «=>73(2) 

—  USFAIB  COllPErriTION  —  COIXEOIATi:  Db- 

partueni  of  Institution. 
Dubuque  College,  collegiate  _  department  of 
academic,  collegiate,  and  theological  branches  of 
the  Dubuque  German  College  and  Seminary,  was 
not  such  a  separate  organization  that  incorpo- 
rated college  and  seminary  could  claim  that  an- 
other educational  institution,  St.  Joseph's  Col- 
lege, otherwise  known  as  Dubuque  College,  by 
its  use  of  latter  name  was  competing  unfairly 
with  its  own  collegiate  department. 
8.  Tbadb-Markb  and  Tbadb-Names  4ts»73(2) 

—  Untaib  QouBimioTx  —  SamjkVm  or 
Name. 

Names  of  Dubuque  College  and  Dubuque 
German  College  and  Seminary  are  not  alilce  to 
give  latter  institution,  having  a  collegiate  de- 
partment called  Dubuque  CoII^ie,  any  ground  to 
complain  of  unfair  competition  throush  use  of 
that  geographical  name  by  another  institution,  a 
certam  St.  Joseph's  College. 

4.  Tsade-Mabks  and  Tbadk-Naues  ®=>73(1) 

—  Vnfahi  CoKPBTmoN  —  Geoorafhicai. 
Names. 

Courts  will  not  restrain  use  of  lilce  geograph- 
ical names  a^  unfair  competition  unless  used 
fraudulently. 

5.  Trade-Marks  and  Tbade-Namks  «=>93(3) 

—  Unfair  Competition  —  Sufficienct  oy 
Evidence. 

In  action  by  Dubuque  German  College  and 
Seminary  to  restrain  St.  Joseph's  College  from 
niring  name  of  Dubuque  College,  that  of  collegi- 
ate department  of  plaintiff,  evidence  held  to 
thow  there  was  no  competition  at  all  between 
plaintiff  and  defendant,  so  there  could  be  no  un- 
fair competition. 

6.  Trade-Marks  and  Tbade-Najtes  ®=»93(3) 

—  Unfaib  CoMncimoN  —  Continuance  of 
Ubb  of  Name. 

In  action  by  Dubuque  German  College  and 
Seminary  to  restrain  St  Joseph's  College  from 
oainr  name  Dubuque  College,  that  of  collegiate 
department  of  plaintiff,  evidence  held  to  show  no 
fraud  by  defendant  in  continuing  use  of  the 
name  after  notice  from  plaintiff  that  a  depart- 
ment of  its  institution  was  so  called. 

7.  Trade-M ARKS  and  Trade-Names  «=»78— 
CifTAiR  Competition — Confdsion. 

'  In  action  by  Dubuque  German  College  and 
Sminary  to  restrain  St.  Joseph's  College  from 
Ming  name  Dubuque  College,  that  of  collegiate 
Dfpartment  of  plaintiff,  confusion  In  delivery  of 
■nail  and  goods  held  insufficient  to  justify  injunc- 
tion against  defendant 

Weaver  and  Evans,  JJ.,  diaaienting. 

Appeal  from  District  Court,  Dubuque  Coun- 
ty: Robert  Bonson,  Judge. 

This  Is  an  action  in  equity  to  restrain  the 
defendant,  otherwise  known  as  "Dubnqne 
College,"  from  using  the  name  Dnbtuine  Col- 
''*ge  as  Its  corporate  name,  or  the  name  of  the 


educational  Institution  conducted  by  it.  The 
petition  Is  in  two  counts.  Issue  was  raised 
up<»i  both  of  them.  It  Is  alleged  substantial- 
ly tliBt  the  plaintiff  corporation,  the  Dubuque 
German  College  and  >Seminary,  conducted  as 
one  of  the  departments  of  Its  Institution  a 
college,  under  the  name  of  Dubuque  College, 
and  two  other  departments.  Plaintiff  alleges 
in  count  1  of  the  petition  that  defendant  In 
adopting  the  name  Dubuque  College  violat- 
ed that  principle  of  the  common  law  or  non- 
statutory law  known  as  unfair  competition. 
Count  2  alleges  that  defendant  violated  sec- 
tion 1642  of  the  Code  of  Iowa,  which  pro- 
vides, in  substance,  that  such  a  corporation 
in  adopting  a  name  shall  choose  one  which 
shall  not  be  the  same  as  any  such  organiza- 
tion previously  existing.  The  district  court, 
after  a  trial  on  the  merits,  decided  the  case 
adversely  to  plaintiff  and  dismissed  the  pe- 
tition.   Plaintiff  appeals.    Affirmed. 

Brown,  La#y  &  Clewell  and  WllUam  Gra- 
ham, all  of  Dubuque,  for  appellant. 

MuUany  Sc  Stuart,  and  Hurd,  Leneban  ft 
Klesel,  all  of  Dubuque,  for  appellee. 

PRESTON,  O.  J,  We  have  a  voluminous 
record  of  nearly  700  pages.  The  opinion  will 
be  condensed  as  much  as  may  be  in  attempt- 
ing to  properly  determine  the  qnestlons  of 
law  and  fact  presented.  Some  of  the  fact 
questions  are  not  controverted  while  as  to 
others  there  Is  a  conflict.  It  appears  that 
plaintiff  and  defendant  are  both  Iowa  cor- 
porations, not  for  pecuniary  profit,  conduct- 
ing educational  institutions  in  the  city  of  Du- 
buque. The  two  institutions  are  about  a  half 
mile  apart.  Plaintiff's  school  was  organized 
In  1852,  and  was  incorporated  in  1871,  under 
the  name  of  "The  German  Theological  School 
of  the  Northwest."  In  1891  it  was  reincor- 
porated under  the  name  of  the  "German  Pres- 
byterian Theological  School  of  the  North- 
west," by  which  name  It  was  known  when 
the  president.  Dr.  Steffens,  became  associat- 
ed with  the  school  in  1902.  Dr.  Steffens  tes- 
tifies that  at  that  time  It  was  known  local- 
ly as  the  German  Sen&lnary  and  Dubuque 
Seminary.  Another  witness  testifies  that  at 
about  that  time  it  was  known  as  the  German 
Presbyterian  Seminary,  It  was  conducted 
I'nder  that  name  until  1911,  when  it  was  re- 
incorpomted  under  its  present  corporate 
name,  Dubuque  German  College  and  Semi- 
nary. It  was,  originally  at  least,  a  theologi- 
cal seminary,  training  men  to  preach  in  the 
German  language,  and  was  under  the  aus- 
pices of  the  Presbyterian  church.  A  member 
of  plaintiffs  faculty  testifies  that  the  Insti- 
tution vras  founded  by  Germans,  and  that  Its 
aim,  which  has  been  carried  out  ever  since  its 
founding,  has  been  to  make  it  characteristi- 
cally German,  and  he  says  that  the  students 
are  largely  Germans. 


<ts>rar  otlMT  case*  see  same  topic,  and  KBY-NUMBER  In  all  Kay-Numbered  Ois^ata  ■■■'I  IndezM 
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PlainttfTg  1910-11  catalogue  recites  among 
other  things: 

"Special  attention  is  called  to  the  peculiar 
character  of  our  work  in  training  young  men  in 
the  German  and  Bohemian  languages.  *  •  • 
As  the  special  object  of  the  'school'  is  to  pre- 
pare young  men  to  preach  the  gospel  In  the  Ger- 
man and  Bohemian  language,  it  is  necessary  to 
give  a  fall  coarse  of  instruction  in  academic, 
collegiate,  and  theological  branches,  covering  a 
period  of  nine  years.  •  •  •  The  culmination 
of  the  work  is  in  the  Theological  Seminary.  The 
institntion  is  organized  in  three  departments." 

In  another  part  of  the  catalogue,  refer- 
ring to  the  college  department.  It  reads: 

"The  school  was  organized  to  prepare  a  min- 
istry for  the  German  people,  and  this  purpose  is 
still  emphasised  in  its  corporate  name.  •  •  • 
The  articles  of  incorporation  gave  power  to  the 
directors  to  equip  a  college  as  soon  as  it  should 
be  deemed  advisable." 

The  catalogue  also  contains  the  following: 

"Forma  of  Bequest.  The  following  forms  of 
bequest  are  furnished  as  a  convenience  for  any 
friends  who  may  wish  to  remembea  our  school  in 
their  will.  The  first  is  suitable  for  bequest  of 
money,  the  second  for  the  conveyance  of  real  es- 
tate. Care  should  be  taken  to  have  the  corpo- 
rate name  as  given  in  these  forms  employed  in 
making  the  will.  Surely  there  are  some  who  will 
be  glad  to  leave  a  portion  of  their  property  for 
this  department  of  the  Lord's  work. 

"I  give  and  bequeath  to  the  Dubuque  German 
College  and  Seminary,  at  Dubuque,  Iowa,  the 
sum  of dollars. 

"I  give  and  devise  to  the  Dubuque  German 
College  and  Seminary,  at  Dubuque,  Iowa,  the 
following  described  real  estate,  to  wit:  (Describ- 
ing it.)" 

The  Educational  Directory  given  out  by 
the  Department  of  Public  Instruction  of 
Iowa  In  1914  recognizes  plaintiff's  Institution 
as  Dubuque  German  College.  Members  of 
the  faculty  of  plaintiff's  institution  testify- 
ing as  witnesses  say: 

"Our  institution  is  a  Presbyterian  institution. 
We  are  not  trying  to  deny  that  we  are  running 
a  Presbyterian  school.  It  is  Protestant  in  its 
character,  although  there  is  no  qualification  to 
students  coming  to  school.  We  do  not  undertake 
to  convert  them.  A  large  part,  or  I  might  say 
all,  of  our  pupils  are  Presbyterian,  with  an  odd 
one  now.  and  then  of  almost  all  the  other  Prot- 
estant denominations.  In  1872  the  institution 
was  put  entirely  under  the  control  of  the  Pres- 
byterian Church." 

They  also  testify  that  after  the  general  as- 
sembly had  passed  on  the  articles  of  Incor- 
poration In  question  this  stamped  it  with 
the  approval  of  the  governing  body  of 
the  Presbyterian  Church.  After  the  filing  of 
plaintiff's  amended  articles  of  incorporation 
in  1911,  the  change  of  name,  and  the  appro- 
val thereof  by  the  Presbyterian  general  as- 
sembly, was  published  in  some  of  the  Du- 
buque papers. 

Students  were  educated  in  other  languages, 
and  later  the  work  was  broadened  to  In- 
clude English.  In  1908  and  1909  Dr.  Steffens 
had  two  sets  of  articles  of  incorporation 
drawn,  changing  the  name  of  the  institution 
to  Dubuque  College.  These  articles  were 
not  adopted  by  the  board  of  directors.  There 
was  considerable  difference  of  opinion  with 
reference  to  the  name.    Some  wished  to  con- 


serve the  words  Dubuque  College  and  Du- 
buque Seminary,  but  the  Germans  bad  made 
great  sacrifices  for  the  institution,  and  it 
was  thought  that  should  be  considered,  so 
that  the  corporate  name  Dubuque  German 
College  and  Seminary  was  adopted'  in  1911 
through  friendship  for  the  Germans;  Dr. 
Steffens  so  testifies.  He  says  also  that  be 
thinks  they  always  had  the  word  "German"  in 
tlie  corporate  name.  The  last  articles *of  in- 
corporation, those  of  1911,  provide  that  the 
corporation  should  be  "known  and  designat- 
ed In  law  by  the  corporate  name  of  Dubuque 
German  College  and  Seminary."  Article  2 
is  as  follows: 

"The  object  of  this  Incorporation  is  and  shall 
be  the  maintenance,  conduct,  and  endowment  of 
an  institution  for  the  instruction  and  training 
of  students  in  mathematical,  classical,  scientific, 
linguistic,  literary,  and  theological  studies;  and 
such  instruction  shall  be  carried  on  in  three  de- 
partments, together  with  such  other  departments 
or  courses  as  the  board  of  directors  shall  from 
time  to  time  Introduce,  to  wit: 

"1.  The  Dubuque  Academy,  which  shall  give 
instruction  in  those  branches  necessary  to  pre- 
pare theistudents  for  entrance  iqto  an  accredit- 
ed college,  or  in  branches  equivalent  to  such  a 
course. 

"2.  The  Dubngue  College,  which  shall  offer  the 
usual  four  years  course  of  instruction,  and 
which  shall  be  graded  in  accordance  with  the 
requirement  of  accredited  colleges. 

"3.  The  German  Presbyterian  Theological 
Seminary,  which  shall  furnish  the  instmction 
necessary  for  ministerial  ordination  in  the  Pres- 
byterian Church  in  the  United  States  of  Ameri- 
ca, and  which  shall  teach  the  doctrinal  system 
and  ecclesiastical  polity  set  forth  in  the  Confes- 
sion of  Faith  and  other  standards  in  the  said 
Presbyterian  Church  in  the  United  States  of 
America.  Every  professor  must  be- a  member  in 
good  and  regular  standing  in  the  Presbyterian 
Church  of  the  United  States  of  America,  and 
riiall  not  be  installed  until  his  election  has  been 
approved  of  by  the  general  assembly  of  the  said 
Presbyterian  Church.  Every  election  shall  be 
reported  to  the  next  succeeding  general  assem- 
bly, and  failure  to  disapprove  shall  be  considered 
as  approval.  Tlis  department  shall  always  be 
under  the  control  and  supervision  of  the  said 
general  assembly." 

The  defendant  corporation  conducts  a  col- 
lege exclusively  for  Catholic  young  men.  It 
was  named  St.  Joseph's  College  in  1870,  and 
In  1894  was  so  incorporated  and  continued 
under  that  name  until  May,  1914.  On  the 
date  last  mentioned  it  filed  an  amendment 
to  Its  articles  of  Incorporation  changing  Its 
corporate  name  to  Dubuque  College.  This 
was  about  three  years  after  plaintiff's  last 
amended  articles.  Defendant  examined,  or 
caused  to  be  examined,  the  index  to  corpora- 
tions In  the  recorder's  oflSce,  and  its  ofllcers 
testify  that  they  did  not  know  that  plaintiff 
had  a  department  known  as  Dubuque  Col- 
lege. Some  of  the  reasons  given  by  defend- 
ant for  changing  Its  corporate  name  are  that 
It  wished  to  Identify  Itself  with  the  city,  and 
that  there  was  confusion  In  the  use  of  the 
name  "St.  Joseph's"  because  of  other  of  its 
institutions  having  that  name.  Defendant's 
school  is  Catholic,  sectarian.  All  students 
who  enter  the  institution  know  tliat  they 
must  be  Catboltea,  or  that  they  are  eatered 
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with  the  anderstandins  that  they  wish  to  be- 
cotae  members  of  the  Catholic  Church.  Tes- 
tlmooy  for  defendant  Is  that  no  attempt  Is 
made  to  convert  persons  to  the  Catholic  re- 
ligion. One  of  the  contentions  of  defendant, 
which  will  be  referred  to  later,  Is  that  be- 
cause plidntlff  Is  a  Presbyterian  school,  and 
the  basis  of  Its  teacihlngs  the  German  lan- 
guage, and  that  defendant  Is  a  Catholic  school, 
there  Is  and  can  be  no  competition  between  the 
two,  because  they  solicit  dUferent  classes  of 
patronage.  Dr.  Steffens  was  plaintiff's  finan- 
cial agent  and  gave  attention  to  raising  funds. 
It  Is  shown  in  the  testimony  that  after  the 
last  change  In  its  articles,  and  before  de- 
fendant changed  Its  name,  plaintiff  adver- 
tised and  sought  to  raise  money  for  its  school 
as  Dubuque  College  either  by  Itself  or  In 
combination  with  Its  corporate  name  Du- 
buque German  College  and  Seminary. 

Among  the  ways  in  which  these  names 
were  advertised  were  the  following:  A  part 
of  the  catalogue  Issued  annually  Is  devoted 
to  an  advertisement  of  the  college  branch 
under  the  name  Dubuque  College;  these  cat- 
nlogues  were  sent  to  contributors  to  the  In- 
ptitntlon,  to  friends  interested  In  It,  and  pros- 
pective students,  etc.  Some  of  these  were 
distributed  In  Iowa,  but  for  the  most  part 
they  were  sent -to  other  states.  The  name 
Dubuque  College  was  used  In  the  diplomas 
issued  to  the  graduates  of  the  college  and  In 
the  college  paper  Issued  by  the  students.  Its 
baseball  team  wore  uniforms  with  the  name 
Dubuque  College  In  large  letters  thereon.  The 
names  Dubuque  College,  Dubuque  College  and 
Seminary,  and  the  corporate  name  were  ad- 
vertised In  a  number  of  periodicals,  hnd  ex- 
tensively In  a  Presbyterian  weekly  published 
in  Chicago,  which  goes  to  well-to-do  Presby- 
terians over  the  United  States.  In  the  dty  of 
Dubuque  the  circulation  of  this  weekly  Is 
from  twelve  to  thirty.  For  about  a  year 
prior  to  the  commencement  of  this  suit  plain- 
tiff returned  to  Its  corporate  name  and  ad- 
vertised exclusively  as.  the  Dubuque  German 
College  and  Seminary.  The  plaintiff  adver- 
tised very  little  in  the  local  newspapers.  The 
local  newspapers  used  the  name  Dubuque 
College  and  Dubuque  College  and  Seminary 
at  different  times  In  newis  items.  Perhaps 
the  most  extensive  advertising  of  this  charac- 
ter consisted  of  frequent  trips  of  the  president 
in  different  states,  and  his  having  person- 
al Interviews  and  delivering  public  addresses. 
His  testimony  Is  that  he  generally  used  the 
name  Dubuque  College  except  where  be  may 
have  delivered  addresses  In  the  Oennan 
language.  Ip  1912  he  delivered  his  Inaugural 
address  to  an  audience  of  about  600  people) 
in  Dubuque,  in  which  he  explained  the  na- 
ture and  purpose  of  Ita  new  organisation  Into 
three  schools,  and  used  the  name  Dubuque 
College  In  speaking  of  plaintiff's  college,  or 
that  branch.  He  spoke  of  the  instltutiou  in 
other  addresses  In  other  places  In  Iowa.  Dr. 
Kruse,  assistant  to  the  president,  delivered 
sindlar  addresses  and  sermoot^  tboogb  not 


so  extensively.  About  $6,000  was  spent  annu- 
ally In  advertising  the  college  and  the  other 
two  branches  of  the  school.  Similar  refer- 
ences were  made  to  the  college  and  institu- 
tion In  correspondence. 

There  is  testimony  that  remittances  and 
money  In  small  ai^ounts,  from  jl  to  $20,  and 
In  one  Instance  $100,  were  addressed  to  Du- 
buque College  prior  to  defendant's  change  of 
name;  and  in  a  few  Instances,  perhaps  two  or 
three,  there  were  no.  means  of  Identifying  the 
sender.  In  some  of  these,  however,  the  letter 
accompanying  the  check  was  addressed  to 
plaintiff's  president,  but  the  envelope  was  ad- 
dressed to  Dubuque  Colleap.  The  testimony 
Is  that  It  was  unusual  for  remittances  to 
come  to  Dubuque  College  In  that  way.  Some 
of  the  mall  addressed  to  students  wai^.  ad- 
dressed to  thou  la  care  of  Dubuque  College. 
On  the  other  hand,  It  Is  contended  by  de- 
fendant that  from  the  time  plaintiff  changed 
its  corporate  name.  In  1911,  to  the  commence- 
ment of  this  suit — three  years — plaintiff's  In- 
stitution was  known  locally  In  the  dty  of  Du- 
buque as  Dubuque  German  College  and  Semi- 
nary and  not  as  Dubuque  College.  The  testi- 
mony shows  that  during  this  time  the  two 
daily  newspapers  In  Dubuque  contained  dis- 
play advertisements,  society  news  items,  and 
local  notices  of  plaintiff's  institution,  refer- 
ring to  It  as  Dubuque  German  College  and 
Seminary.  The  local  reporters  for  the  pa- 
pers, testifying  as  witnesses,  say  they  al- 
ways called  It  the  Dubuque  German  College 
or  Dubuque  German  College  and  Seminary 
and  not  Dubuque  College.  Defendant  intro- 
duced In  evidence  these  several  newspapers, 
and  proved  that  they  omtained  all  notices 
of  plaintiff's  Institution  during  said  three 
years.  It  should  be  said  that  testimony  foi* 
plaintiff  tends  to  show  that  some  of  the  news- 
paper advertising  Just  referred  to  was  with- 
out authority  from  plaintiff,  at  least  that  It 
did  not  personally  prepare  the  display  ads, 
but  there  is  evidence  that  they  were  prepared 
at  plaintiff's  institution,  and,  as  we  under- 
stand the  record,  that  plaintiff  paid  therefor. 
In  some  of  the  advertisements  In  the  local 
papers  plaintiff  advertised  that  it  maintained 
three  schools,  and  gave  plaintiff's  corporate 
name,  and  the  d^wrtments  as  the  "Acad- 
emy," the  "College,"  and  the  "Seminary." 
The  address  at  the  bottom  is  given  "Dubuque 
German  College  and  Seminary."  This  ad 
was  repeated  several  times  In  both  dally 
pax>crs.  Defendant  Introduced  many  of  these 
newspaper  Items,  and  while  it  is  true  that 
in  some  of  them  the  words  "Dubuque  Col- 
lege" were  used,  still  In  nearly  every  one, 
If  not  all,  the  same  articles  contained  refer- 
ences to  the  German  College  or  Dubuque  Ger- 
man College  and  Seminary.  In  the  city  direc- 
tories of  the  city  of  Dubuque^  in  the  editions 
for  1911, 1012,  and  1913,  the  last  of  which  was 
used  for  the  greater  part  of  1914,  and  also  un- 
der the  heading  of  Sectarian  Schools,  appear, 
"The  Dubuque  German  College  and  Semi- 
nary, Rev.  C.  ii.  Steffens,  President,"  etc. 


Digitized  by 


Google 


408 


169  NORTHWESTERN  RBPORTRR 


(Iowa 


In  none  of  these  does  the  name  Dnbnqne' 
College  appear.  In  the  Dubuque  telephone 
directories  for  the  year  1913  and  January, 
1914,  the  name  Dubuque  College  does  not 
appear,  nor  does  plaintiff's  corporate  name 
appear,  bnt  the  name  German  Presbyterian 
Theological  School  docs  appear,  with  Its  tele- 
phone nnmber.  But  the  ilnly,  1914,  a^ 
January,  1916,  Issues  give  Dubuque  College 
(defendant's  college)  with  Its  street  address, 
and  Dubuque  Oerman  College  and  Seminary 
with  its  street  address,  and  their  telephone 
numbers. 

[1]  It  dioold  bare  beoi  stated  before.  In 
referring  to  plaiatiirs  catalogues,  that  the 
front  cover  and  the  title-page  gives  the  name 
of  plalntifTs  institution  as  it  is  incorporated. 
It  states  that  it  is  organized  -in.  three  depart- 
ments, under  one  board  of  directors  and  one 
faculty,  and  then  describes  them.  Including 
Dubuque  College,  and  the  diplomas  before 
referred  to  are  Issued  by  plaintiff  corporation 
In  Its  corporate  name,  and  refer  to  the 
graduates  having  completed  the  course  In 
Dubuque  Oollege,  and  the  evidence  is  that 
plaintiff  has  no  authority  to  issue  a  diploma 
except  under  its  corporate  nama  The  ad- 
vertisements, in  papers  outside  the  state,  re- 
ferring to  Dubuque  College  always  give  the 
address  "C.  M.  Steffens,  President"  Both 
appellee  and  appellant  point  out  in  the  tes- 
timony evidence  which  modifies  and  qnallfles 
the  claims  of  both.  We  have  not  attempted 
to  go  Into  the  details,  but  have  sought  to 
give  the  situation  In  regard  to  the  matter  of 
advertising  referred  to  as  It  appears  upon 
plaintiff's  claim  that  It  was  soliciting  pa- 
tronage for  Its  institution.  It  Is  claimed  by 
appellant  that  defendant  knew,  or  should 
have  known,  before  or  at  the  time  the  de- 
fendant changed  its  name  by  the  last  amend- 
ment to  Its  articles,  that  plaintiff's  college  de- 
partment was  known  as  Dubuque  College, 
because  defendant  could  have  discovered,  by 
an  examination  of  the  recorded  articles,  that 
Included  in  plaintiffs  articles  of  incorpora- 
tion was  the  showing  that  one  department 
of  plalntifTs  Institution  was  named  Dubuque 
College.  Some  other  drcurastances  are  relied 
upon,  but,  taking  the  entire  record,  we  think 
the  trial  court  was  justified  in  finding  that 
defendant  did  not  have  such  knowledge. 
Without  going  Into  the  evidence  In  detail, 
It  appears  tliat  defendant  caused  an  examina- 
tion to  be  made  In  the  recorder's  office  to 
determine  whether  there  were  any  articles 
of  Incorporation  of  an  Institution  under  the 
name  of  Dubuque  College.  In  examining 
such  record  the  full  articles  were  not  ex- 
nmtned.  But  the  index  was,  and  that  gavo 
plalntifTs  name  as  Dubuque  Oerman  College 
and  Seminary.  We  think  It  ought  not  to  be 
said  that  defendant  did  not  act  In  good  faith 
In  not  examining  further  than  the  index, 
since  the  only  purpose  In  examining  the  record 
would  be  to  find  out  whether  there  was  an- 
other corporation  Incorporated  under  the 
statute  by  the  name  of  Dubuque  College. 


The  Issue  in  the  case  Is  as  to  the  names  of 
the  two  corporations.  Defendant's  witnesses 
and  its  officers  testifying  on  this  point  say 
tbey  had  not  such  knowledge^  and  were  not 
then  familiar  with  the  work  of  plaintlfrs 
institution;  they  say  they  learned  that  fact 
some  time  after  defendant's  last  articles  had 
been  filed.  We  think,  too,  without  going  In- 
to the  evidence,  that  plaintiff  has  not  shown 
that  defendant  and  Its  officers  intentionally 
m:  fraudulently  adopted  the  name  "Dubuque 
Oollege."  We  take  It  that  plaintiff's  real 
claim  Is,  at  this  point,  that  defendant  con- 
tinued to  use  its  corporate  name  after  it  was 
informed  that  plaintiff  bad  a  department 
called  by  the  same  name. 

There  is  quite  a  little  testimony  to  the 
effect  that  there  was  some  confusion,  par- 
ticularly at  first  or  soon  after  defendant's 
amended  articles  wei'e  filed,  in  the  misde- 
livery of  mail;  but  the  matter  was  taken  up 
with  the  postal  authorities,  and  it  was  rem- 
edied so  that  there  has  since  been  little  con- 
fusion in  this  respect,  though  perhaps  some. 
Employes  of  the  tel^raph  company  testified 
that  up  to  the  time  of  the  trial  there  bad 
been  no  confusion  in  the  delivery  of  tele- 
grams for  persons  at  the  two  Institutions. 
At  least  one  shipment  of  jperdiandlse  from 
Oilcago,  intended  for  defendant,  was  address- 
ed and  delivered  to  plaintiff;  in  some  in- 
stances, two  at  least,  bQls  Intended  for  de- 
fendant were  sent  to  plaintiff  by  mistake. 
One  firm  charged  defendant  by  mistake  with 
a  sum  due  from  the  plaintiff  for  merchan- 
dise, but  this  was  straightened  out  later. 
There  was  some  confusion  also  in  plaintiff 
receiving  goods  from  local  merchants.  In 
some  Instances  the  word  "German"  would  be 
Inserted  In  pencil  above  or  below  the  name 
Dubuque  College,  indicating  that  they  had 
been  redirected.  In  two  instances  money  whk 
received  In  the  mall  by  plaintiff  intended  for 
defendant;  one  of  these  In  the  sura  of  ?100 
and  the  other  $50.  But  there  was  other  evi- 
dence In  the  letters  Indicating  the  Institution 
Intended,  so  that  this  matter  was  adjusted, 
but  with  some  delay.  It  Is  shown  that  at 
least  in  some  of  these  instances  the  mistakes 
were  not  caused  entirely  by  the  alleged  sim- 
ilarity of  names.  Rev.  Ruston,  connecte<l 
with  plaintiff's  Institution,  testifies: 

"I  can't  say  that  1  have  known  the  defendant 
college  to  receive  any  students  who  had  starte*! 
to  go  to  the  otlier  institution.  We  didn't  re- 
ceive into  our  iostitution  and  never  had  apply 
there  any  students  that  were  intending  to  go  to 
the  other  institution.  If  we  had,  we  certainly 
would  have  sent  them  there." 

"Since  the  defendant  institution  adopted  the 
name  Dubuque  College,  in  May,  1914,  our  eu- 
rollment  has  increased  approxiniately  from  IT.'i 
to  236.  There  has  been  no  falling  off  in  attend- 
ance since  the  defendant  adopted  the  name 
Dubuque  College." 

Such,  In  a  goieral  way,  is  a  brief  out- 
line of  the  evidence  in  the  case.  There  may 
be  some  other  clrcumstanoes  to  be  noticed 
in  connection  with  the  discussion  of  the  legal 
questions.  Many  questions  are  argued,  but 
appellant  concedes  that  two  of  the  eriora  aa- 
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signed  raise  the  main  legal  qnestloiis  In  tbe 
case.  Tbe  first  of  these  relate  to  count  1 
of  tbe  petition,  and  as  to  tbls  the  contentions 
of  appellant  are.  In  brief,  that  In  trade-mark 
and  unfair  competition  cases,  nnder  the  more 
recent  authorities.  It  is  not  necessary  to 
prove  actual  fraud  In  equity  where  Injunc- 
ti\-e  relief  only  is  sought,  or  at  least  tbe 
continuing  to  use  the  name  In  question  after 
being  informed  of  plalDtUrs  prior  use  Is 
sufficient  fraud,  even  though  defendant  did 
not  know  of  plaintUTs  prior  use  of  the  name; 
that  courts  protect  the  exclusive  use  of 
names  Independently  of  any  statute;  that 
corporations  such  as  plaintiff  are  protected 
In  the  deceptive  use  of  names,  though  cases 
of  this  character  arise  more  frequently  be- 
tween trading  corporations;  that  the  naine 
adopted  need  not  be  identical  with  plaintifPs 
name;  that  plalntift  is  also  entitled  to  relief 
on  the  ground  of  the  similarity  between  the 
names  "Dubuque  College  and  Seminary"  and 
"Dnbnqne  College,"  by  which  two  names  the 
plaintiff  was  commonly  known  and  address- 
ed, and  the  name  adopted  by  the  defendant 
They  say  that  the  name  adopted  bf  the  de- 
fendant is  identical  with  the  name  of  the 
college  maintained  by  plaintlir  is  an  addition- 
al reason  why  defendant  should  be  enjoined 
from  the  use  of  that  name,  since  the  proprie- 
tor of  an  unincorporated  institution  is  en- 
titled to  be  protected  in  tbe  exclusive  use  of 
the  name  which  he  has  gtven  It;  that  the 
fact  that  tbe  names  for  which  plaintiff  seeks 
protection  include  as  components  tbe  geo- 
graphical name  "Dubuque"  and  the  generic 
name  "College"  is  no  reason  for  denying  pro- 
tection; that  it  is  not  essential  to  show  any 
considerable  amount  of  actual  damage,  or 
even  any  at  all,  and  that  plalntift  has  shown 
sufficient  damage  to  entiUe  it  to  relief  on  the 
theory  that  the  law  as  to  this  does  not  apply 
in  cases  of  infringement  of  trade-names; 
that  there  is  no  necessity  that  defendant 
should  use  the  name  Dubuque  College;  and 
that  the  nnnecessary  adoption  of  a  confusing 
name  constitutes  unfair  competition.  As  to 
the  second  count,  plaintiff  contends  that, 
where  tbe  adoption  of  a  name  is  prohibited 
by  statute,  the  person  aggrieved  la  entitled 
to  an  Injunction;  that  under  the  statute 
plaintiff  Is  entitled  to  the  protection  of  tbe 
names  Dubuque  College  and  Seminary  and 
Dubnqne  College  on  the  ground  that,  though 
not  the  legal  corporate  name,  they  are  names 
by  wbl<^  It  was  commonly  known,  foi"  that 
the  corporation  Is  entitled  to  an  Injunction 
not  only  against  the  use  by  another  of  Its 
legal  corporate  name,  but  also  against  the 
ose  of  other  names  by  which  Is  has  become 
known ;  that  the  plaintiff's  Dubuque  College 
Is  a  ccdlege,  and  also  an  organization  of  a 
benevolent,  charitable,  and  sdentiflc  char- 
acter, and  therefore  entitled  to  protection 
mider  the  statute;  that  while  "Dubuque  Col- 
lege" is  not  a  distinct  coipotatlon  by  itself, 
it  is  an  organization  within  the  meaning  of 
section  1642  ot  the  Code,  and  as  such  its 


name  may  not  be  adopted  or  appropriated  by 
another  corporation. 

Some  of  these  proiMsltiona  are  not  disput- 
ed by  appellee,  but  its  contentions  are,  sub- 
stantiaUy,  that  the  name  Dubuque  College 
is  not  an  infringement  on  tbe  name  Du- 
buque German  College  and  Seminary;  that 
plaintiff  cannot  monopolize  the  name  Du- 
buque, because  courts  will  not  prevent  the 
use  of  geographical  names  unless  used  fraud- 
ulently; that,  to  entitle  a  trade-name  to  pro- 
tection, there  must  be  user  of  it;  that  this 
user  must  be  local;  that  plaintiff  cannot  have 
protection  for  the  use  of  both  these  names — 
Dubuque  Glerman  College  and  Seminary  and 
Dubuqte  College — as  trade-names;  that 
fraud  must  be  shown;  that  there  is  no  com- 
petition between  these  colleges;  and  that,  U 
this  be  so.  the  action  fails.  To  discuss  in 
any  detail  the  many  propositions  advanced 
would  extend  tbe  opinion  unduly.  We  shall 
therefore  discuss  the  propositions  which  seem 
to  be  controlling. 

1.  Tbe  question  whether  the  department 
of  plaintifTs  institution  called  Dubuque  Col' 
lege  Is  ah  organisation  Is  fundamental  and 
applies  to  both  counts  of  the  petition  and 
will  be  taken  up  first  Aa  before  stated,  ap- 
pellant concedes  that  it  is  not  a  distinct  oor- 
pwation,  but  contends  that  It  is  an  organi- 
zation under  the  statute,  and  to  support  this 
they  cite  the  statute,  and,  among  other  cases, 
the  following:  In  re  Social  Democratic  Par- 
ty, 182  N.  Y.  442  [75  N.  £X  415] ;  Costello  v. 
Taylor,  217  N.  T.  180  [lU  N.  E.  755];  Society 
of  War  1812  v.  Society  of  War  1812,  46  App. 
Dlv.  568-572  [62  N.  T.  Supp.  366] ;  B.  P.  O. 
Elks  V.  Improved  B.  P.  O.  Elks,  206  N.  T. 
459  [98  N.  B.  756,  L.  B.  A.  1916B,  1014,  Ann. 
Cas.  1913E,  639] ;  Salvation  Army  v.  Ameri- 
can Salvation  Army,  135  App.  Dlv.  268  [120 
N.  T.  Supp.  471],  afllrmed  In  206  N.  Y.  619 
[98  N.  E.  1115];  "Newman  v.  Alvord,  51  N. 
T.  189  [10  Am.  Rep.  688] ;  Wotberspoon  v. 
Currte,  6  House  of  Lords,  868;  Arralngton  v. 
Palmer  [21  R.  I.  109,  42  AU.  308]  43  L.  B. 
A.  95  [79  Am.  St  Bep.  786]. 

[J,  3]  Without  attempting  to  state  Just 
now,  accurately,  the  rule  as  to  unfair  com- 
petition, we  apprehend  that  tbe  reason  for 
tbe  rule  In  trading  corporations,  or  com- 
panies, is  to  prevent  the  conduct  of  a  trade 
or  business  by  unfair  methods,  deceit,  etc., 
and  in  such  manner  that  there  is  an  ex- 
pressed or  implied  representation  13iat  the 
goods  or  bnsiness  of  one  are  tbe  goods  and 
business  of  another,  and  to  prevent  one  from 
palming  oX  Its  goods  and  business  as  that 
of  such  other.  And  so  in  the  instant  case 
it  is  the  claim  of  plaintiff  that  defendant 
will,  or  that  It  is  reasonably  probable  that 
it  win,  decrive  the  public,  and  obtain  stu- 
dents, gifts  of  money,  and  property  tbat 
would  otherwise  oome  to  iflatntiff,  to  plain- 
tiff's injury.  It  Is  claimed,  too,  that  the 
similarity  of  names  has  and  will  result  in 
confusion  in  the  delivery  of  mail  and  mer- 
chandise.   For  reasons  to  be  hereafter  stat'- 
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ed,  we  think  It  la  not  probable  tbat  defend- 
ant will  obtain  property  Intended  for  plain- 
tiff, or  that  students  will  attend  defendant's 
school  when  they  Intended  to  attend  plain- 
tiff's, and  we  are  unable  to  see  how  plain- 
tiff's department  Dubuque  College  as  such 
could  receive  or  hold  property.  It  was  not  a 
legal  entity,  but  one  of  the  Integral,  com- 
ponent parts  of  plaintiff's  Institution.  As 
shown  by  the  evidence,  It  had  no  directors, 
and  could  therefore  have  no  meetings.  It 
handled  no  finances,  held  no  property.  The 
students  were  not  segregated  from  the  other 
departments  In  any  way,  except  as-  being 
taught  In  different  classes.  It  was  not  a 
society  endowed  with  the  functions  of  life. 
Plaintiff's  articles  of  incorporation  provide 
for  one  Institution.  They  provide  that  the 
object  of  the  Incorporation  Is  the  mainte- 
nance, conduct,  and  endowment  for  an  In- 
stitution for  the  Instruction  of  students,  etc., 
and  that  It  shall  be  carried  on  In  three  de- 
partments, etc.;  and  further  that: 

"The  said  school  established  under  the  former 
corporate  name  shall  continue  to  be  that  estab- 
Uahed  under  the  corporate  name  of  the  Dubuque 
German  CvJlege  and  Seminary." 

It  could  not  maintain  this  action,  though 
it  Is  the  real  party  In  interest,  if  plaintiff's 
contention  Is  sound,  that  It  Is  an  organiza- 
tion as  contemplated  by  the  law.  Plaintiff, 
as  Incorporated,  had  no  power  to  create  a 
separate  Institution  of  learning.  Hillsdale 
College  V.  Rldeout,  82  Mich.  »4,  46  N.  W.  375, 
seems  to  be  in  point.  In  that  case  Hillsdale 
College  was  a  corporation  organized  for  the 
purpose  of  establishing  a  college,  seminary, 
academy,  etc.  The  defendant  claimed  that 
under  his  contract  he  could  control  a  depart- 
ment, and  that  it  was  not  an  organic  part  of 
the  college;  but  it  was  held  that  the  cor- 
poration should  be  carried  on  as  a  unit ; 
that,  though  separate  departments  might  be 
organized,  they  must  all  belong  to,  and  be 
a  part  of,  the  college ;  and  that  it  would  be 
ultra  vires  to  treat  one  department  as  a  sep- 
arate institution.  See,  also,  George  v.  Uni- 
versity, 107  Minn.  424,  120  N.  W.  750,  and 
Dodge  V.  Williams,  46  Wis.  70,  1  N.  W.  02, 
SO  N.  W.  llOa-1107.  In  the  last  case  it  was 
said,  in  substance,  the  words  "institution" 
and  "org&nlzed"  appear  to  imply  incorpora- 
tl<m,  as  organization  generally  Implies  legal 
organization,  in  an  instance  like  this  cor- 
porate organization.  Plaintiff  claims  that, 
even  though  the  name  chosen  by  defendant 
is  different  from  that  of  plaintiff,  still  the 
statute  (section  1642)  would  apply  if  plain- 
tiff shows  that  It  was  known  as  Dubuque 
College.  It  should  be  said  that  under  the 
evidence  we  think  it  is  not  established  that 
plaintiff's  department  which  it  calls  Dubuque 
College  was  so  known  locally.  The  effort 
seems  to  have  been  made  to  advertise  plain- 
tiff's institution  and  its  college  department 
in  other  states.  But  this  point  was  decided 
contrary  to  plaintiff's  claim  in  Boston  Rubber 


Shoe  Co.  V.  Boston  Rubber  Co.,  149  Mass.  430, 
21  N.  E.  875,  876,  where  it  was  held  that, 
by  the  name  previously  in  use  by  an  existing 
corporation,  the  statute  means  the  corporate 
name,  and  not  another  name  by  which  the 
corporation  may  have  been  known.  It  Is 
thought  by  appellant  that  this  last  case  Is 
contrary  to  the  holding  in  the  Philadelphia 
Trust  Co.  Case  (C.  C.)  123  Fed.  534.  and  Py- 
ment  v.  Lewis,  144  Iowa,  509,  123  N.  W.  244, 
26  L.  R.  A.  (N.  S.)  73,  under  which  plaintiff 
contends  it  is  entitled  to  be  protected  under 
both  names;  that  is,  its  corporate  name  and 
Dubuque  College.  In  the  Dyment  Case  it 
was  said  that  the  distinction  betw^een  the 
"Robe  &  Tanning  Co."  of  Sioux  City  and  the 
"Sioux  City  Robe  &  Tanning  Company"  U 
decidedly  narrow  from  the  viewpoint  of  the 
putiUc.  The  plaintiff  in  that  case  had  in- 
corporated under  the  first  of  the  two  names 
just  given,  but  plaintiff's  customers  had  ad- 
dressed it  as  Sioux  City  Robe  &  Tanning 
Company,  under  which  name  plaintiff  hnd 
built  up  a  large  business.  Defendant  there- 
after incorporated  under  the  same  name; 
that  is,  Slonx  City  Robe  8c  Tanning  Compan.v. 
The  court  held,  further,  that  were  the  nnmet 
entirely  distinct  plaintiff  would  probably  be 
entitled  to  the  protection  of  but  one.  The 
names  wer«  alike  in  that  case^  except  the 
use  of  the  name  of  the  locality.  But  in  the  • 
instant  case  we  think  it  cannot  be  seriously 
claimed  that  "Dubuque  College"  and  '.'Du- 
buque German  College  and  Seminary"  are 
alike.  Omitting  the  name  of  the  locality,  Du- 
buque, in  both  cases  would  simply  leave  the 
word  "College,"  and  the  words  "German  Col- 
lege and  Seminary,"  so  that  its  use  or  omission 
could  not  be  regarded  as  a  marked  diiitin- 
gulshlng  feature.  Combining  the  word  "Du- 
buque" with  the  other  words  Just  referred 
to  do  not  make  the  word  "Dubuque"  a  dis- 
tinguishing feature,  because  the  other  word.s 
are  not  so  similar  as  to  render  deception  of 
the  public  probable. 

[4]  Without  reviewing  the  cases,  the  fol- 
lowing may  bB  cited  as  sustaining  our  con- 
clusions at  this  point,  and  that  courts  will 
not  prevent  the  use  of  geographical  names 
unless  used  fraudulently.  £lgla  Butter  Co. 
V.  Sands,  165  lU.  127,  40  N.  B.  616;  Colum- 
bia Mill  Co.  v.  Alcorn,  150  U.  S.  469,  14  Sup. 
Ct  161,  37  L.  Ed.  1144;  Elgin  Nat  Watch 
Case  Co.  v.  Loveland,  etc.  (C.  C.)  132  Fed.  52 ; 
Appollo  Bros.  V.  Perkins,  207  Fed.  630-533, 
126  C.  O.  A.  192. 

And,  further,  .on  the  point  of  two  names, 
see  Candee  Swan  &  Co.  v.  Deere  ft  Co.,  54 
111.  489,  5  Am.  Rep.  136;  Albany,  etc..  Wrap- 
ping Co.  V.  Hoberg  (G.  C.)  102  Fed.  157. 

As  said,  appellant  admits  that  the  names 
are  not  the  same.  But  the  claim  is  that  the 
liame  Dubuque  College  is  so  similar  to  the 
name  Dubuque  German  College  and  Seminary 
as  to  deceive  the  public,  and  enable  the  de- 
fendant to  palm  Itself  off  as  plaintiff's  Inati- 
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tatlon,  and  aecure  students  and  obtain  glfte 
and  property  Intended  for  plaintiff.  Many 
cases  are  dted  by  both  sides  on  this  proposi- 
tion. Plaintiff  cites,  amonK  others,  Martell 
y.  St.  Francis  Hotel  Co.,  51  Wash.  376,  98 
Pac.  1116,  16  Ann.  Cas.  598;  Bear  LlthU 
Springs  Ca  v.  Great  Bear  Springs  Co.,  71 
X.  J.  Eq.  686,  71  Atl.  38.3 ;  Holmes,  Booth  & 
Huydens  ▼.  Holmes,  Booth  A  Atwood  Mfg. 
Co.,  37  Oonn.  278,  »  Am.  Rep.  324;  Charles 
S.  Higglus  Co.  T.  HlRRlns  Soap  Co.,  144  N. 
T.  462,  30  N.  B.  490,  27  L.  R.  A.  42,  43  Am. 
St.  Rep.  769 :  Cape  May  Yacht  Club  v.  Cape 
May  Yacht  &  Country  Club,  81  N.  J.  Bq.  464, 
R6  Atl.  972;  North  Cheshire  &  Manchester 
Brewing  Co.  ▼.  Manchester  Brewing  Co.,  1899, 
App.  Cases,  83;  Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.  380,  78  Pac.  879;  Koebel  t. 
Chicago  Landlord's  Protective  Bureau,  210 
lU.  176,  71  N.  E.  362,  102  Am.  St  Rep.  164; 
Grand  Lodge  Knights  of  Pythias  of  North 
and  South  America  v.  Grand  Lodge  Knights 
of  Pythias.  174  Ala.  395,  56  South.  963 ;  In- 
gram V.  Stiff,  5  Jur.  N.  S.  947 ;  Internation- 
al Committee  of  Young  Women's  Christian 
Associations  v.  Young  Women's  Christian  As- 
wKiatlon  of  Chicago.  194  111.  194,  62  N.  B. 
Kl,  56  L.  R.  A.  888;  Improved  Fig  Syrnp 
Co.  V.  California  Fig  Syrup  Co.,  64  Fed.  175, 
4  C.  C.  A.  264. 

In  the  first  of  these  cases  plaintiff  conduct- 
ed a  hotel  called  the  "Hotel  St  Frauds." 
Defendant  suboeqaently  Incorporated  and  es- 
tabllrfied  a  hotel  imder  the  name  "St  Francis 
Hotel."  Defendant  was  enjoined.  It  Is  quite 
apparent  that  these  two  names  are  so  simi- 
lar as  to  make  It  reasonably  probable  that 
one  would  be  taken  for  the  other  and  cause 
confusion  and  injury. 

In  the  other  cases  dted  there  Is  a  greater 
Mmllarlty  than  in  the  Instnnt  case,  or  there 
are  other  features  In  them  Justifying  an  in- 
junction. But  we  think  in  the  Instant  case 
there  is  no  such  similarity  between  the  two 
corporate  names  of  plaintiff  and  defendant  as 
that  one  is  likely  to  be  taken  for  the  other. 
It  is  conceded,  of  course,  that  the  names  need 
not  be  identical.  It  is  presumed  that  the 
pobllc  In  dealing  with  these  Institutions,  and 
students  in  attending  one  or  the  other,  and 
persons  desiring  to  give  money  or  proper- 
ty, will  use  their  senses.  The  rule  as  to 
whether  one  trade-name  Is  imitative  of  an- 
other Is  stated  thus  in  the  Dyment  Case,  sn- 
rra: 

"Indeed.  It  is  immaterial  by  what  means  a 
trader's  goods  or  business  are  identified,  wheth- 
er by  personal  description  or  by  geotcraphicai 
ntme  in  connection  with  other  words,  for,  if  it 
appear  that  the  means  adopted  perform  the 
function  of  identification,  imitation  of  the  iden- 
tifyisK  element  by  a  rival  trnder,  under  such 
ntcumstances  as  to  render  deception  of  thone 
vho  deal  with  him  a  probable  consequence,  will 
he  enjoined." 

See,  also,  Lennox  Furnace  Co.  v.  Wrot  Iron 
Heater  Co.,  160  N.  W.  856 ;  also  38  Cyc.  790, 
vhldi  reads:  It  Is  a  question  of  fact  la  each 


rase  whether  or  not  the  goods  or  business  of 
the  subsequent  trader  have  been  so  distin- 
guished as  to  ivevent  any  actual  or  probable 
confusion  and  deception.  All  the  drcum- 
stances  of  the  particular  case  must  be  consid- 
ered. It  is  presumed  that  the  public  uses 
its  senses  and  takes  note  of  differences  which 
are  thus  disclosed.  But,  on  the  other  hand, 
it  must  be  remembered  that  similarity,  not 
Identity,  is  the  usual  recourse  when  one 
party  seAs  to  benefit  himself  by  the  good 
name  of  another,  so  that  the  mere  existence 
of  differences  does  not  necessarily  show  hon- 
est and  sufficient  differentiation.  A  nice  dis- 
crimination Is  not  to  be  expected  from  the 
crdlnary  purchaser.  Although  differences  be- 
tween the  respective  labels  and  packages  ex- 
ist, and  are  readily  apparent  upon  compari- 
son, yet,  If  the  ordinary  purchaser  is  liable 
to  be  deceived  by  the  similarities  whldi  also 
exist,  an  Injundion  will  be  granted. 

Other  cases  express  the  rule  by  saying  that 
it  is  the  part  of  the^ame  denoting  origin  or 
character  of  business  that  most  not  be  Imi- 
tated. See  Daughters  of  Isabella  v.  Nation- 
al Order  of  Daughters  of  Isabella,  83  Conn. 
670,  78  Atl.  333,  Ann.  Cas.  1912A,  822.  The 
court  said: 

"The  words  'Dadghters  of  Isabella'  are  the 
distinctive  words  in  the  names  of  each  of  thp 
corporations.  They  are  common  to  all  of  them, 
and  are  the  ones  which  the  public  designates  the 
members  of  the  different  corporations.  Wheth- 
er such  members  belong  to^  the  National  Circle 
or  Order,  or  the  State  Circle  or  subordinate  cir- 
cles, ig  a  matter  whicli  concerns  tiie  members 
only." 

Applying  these  rules  to  the  name  Duhuqne 
German  College  and  Seminary,  the  words 
"German"  and  "Seminary"  denote  the  origin 
and  character  of  the  Institution,  neither 
of  which  was  taken  by  the  defendant  in  its 
name  Dubuque  College.  The  name  Dubuque 
Is  not  the  identifying  name.  It  Is  shown 
that  plaintiff's  Institution  is  a  German  reli- 
gions school,  at  least  It  was  originally  organ- 
ized aa  such,  and  the  evidence  is  that  "the 
school  was  organized  to  prepare  a  ministry 
for  the  German  people,  and  this  purpose  is 
still  emphasised  in  its  corporate  name." 

In  plaintiffs  Institution  the  base  of  the 
education  is  the  German  langruage,  and  its 
cUef  purpose  is  to  educate  young  Germans 
for  the  ministry,  though  they  are  educated  in 
English  as  well.  The  base  of  education  In 
defendant's  college  is  the  English  language. 
Plaintiff's  institution  Is  a  religions  Presby- 
terian school  controlled  by  the  Presbyterian 
church,  and  most  if  not  sulistantially  all, 
students  are  Presbyterian  or  Protestant  De- 
fendant's institution  Is  Catholic,  sedarian. 
These  facts  bear  upon  the  Intent  of  defend- 
ant in  adopting  its  name,  and  whether  Its 
purpose  was  to  palm  off  its  college  as  that 
of  plaintiff  and  whether  this  would  be  prob- 
able. 

It  Is  an  Important  step  in  the  life  of  a 
student  when  he  selects  an  institution  for 
his  education,  and  it  may  be  assumed  that 
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a  selection  will  not  be  made  wlttaont  some  In- 
Testigatlon.  It  Is  not  Ukely  that  a  student 
Intending  to  attend  a  school  such  as  Is  plain- 
tiff's, In  any  of  Its  departments,  would  make 
the  mistake  of  attending  defendant's  Catho- 
lic institution,  by  being  misled  by  the  names 
or  by  any  of  the  circumstances  shown  in 
this  case.  So,  too,  persons  Intending  to  make 
a  gift  of  money  or  property  to  an  Institution 
of  the  character  of  either  of  these  Is  likely 
to  make  some  Investigation  ns  to  the  charac- 
ter of  the  school,  and  whether  it  is  in  har- 
mony with  bis  religious  or  other  views,  and 
is  likely  to  use  some  care  to  determine  wheth- 
er he  is  giving  to  the  institution  by  its  legal 
name.  The  evidence  shows  that  the  cata- 
logues sent  out  by  plaintiff  to  its  friends, 
and  those  who  are  likely  to  provide  for  it 
by  will  or  otherwise,  give  directions  as  to 
how  gifts  shall  he  made,  and  give  plaintiff's 
legal  corporate  name  for  that  purpose.  As 
sustaining  our  view  see  the  further  cases  of 
Corning  Glass  Works  v.  Coming  Cut  Glass 
Co.,  107  N.  T.  173,  90  N.  E.  449;  Supreme 
Tx)dge  Knights  of  Pythias  v.  Improved  Or- 
d«r  of  Knights  of  Pythins,  113  Mich.  133,  71 
N.  W.  470,  38  L.  R.  A.  658,  volume  1,  Wig- 
more's  Select  Cases,  380.  In  that  case  the 
court  said: 

"This,  then.  Is  the  test*  Is  the  name  'Im- 
prbved  Order  Knights  of  Pythias'  so  nearly  like 
the  name  'Knights  of  Pythias'  that  ordinary 
persons  nslog  ordinary  care  would  think  them 
identical,  would  think  them  two  names  for  the 
same  order,  or  for  branches  of  the  same  order, 
80  that  they  would  become  members  of  the  de- 
fendants' society  when  they  really  wanted  to 
join  complainant's  society?  •  •  •  The  sole 
question  is,  as  already  stated,  the  effect,  or 
probable  effect,  of  the  similarity  of  names  in 
diverting  business.  •  •  •  To  me  it  is  self- 
evident  that  no  careful  person  could  think  that 
these  two  orders  were  identical,  and,  as  has  been 
said,  in  cases  of  this  class  the  question  is  wheth- 
er the  similarity  is  calculated  to  mislead  the 
ordinary  run  of  mankind." 

It  seems  to  us  highly  Improbable  tliat  any 
person  of  ordinary  prudence  could  not  see 
the  difference  between  the  name  Dubuque 
College  and  Dubuque  German  College  and 
Seminary.  The  two  institutions  were  work- 
ing along  different  lines.  There  is  no  evl- 
d»)ce  to  show  that  any  students  attended  de- 
fendant's college  who  desired  to  attend  that 
of  plaintiff,  but,  on  the  contrary,  the  evi- 
dence tends  to  show  that  such  Is  not  the  fact 
Nor  Is  there  any  evldmce  to  show  that  any 
donations  or  gifts  were  received  by  defend- 
ant which  were  intended  for  plaintiff. 

[I]  The  circumstances  before  related  show, 
we  think,  that  there  is  no  competition  be- 
tween these  colleges.  The  phrase  unfair 
competition  presu;4>oses  competition  of  some 
sort.  Borden  Ice  Cream  Co.  v.  Borden's 
Condensed  Milk  Co.,  201  Fed.  610,  121  C.  C. 
A.  200;  Howe  Scale  Co.  v.  Wyckoff,  198  U. 
S.  118,  23  Sup.  Ct.  609,  49  I*  Ed.  972;  Com- 
ing Glass  Works  v.  Coming  Cut  Glass  Co., 
supra;  Ix>ngcnecker  v.  Longenecker  (Sup.) 
140  N.  T.  Supp.  408;  Regent  Shoe  Mfg.  Ca 
V.  Haaker,  75  Neb.  420.  106  N.  W.  595,  4  L. 


R.  A.  (N.  S.)  1447;   Supreme  Lodge  K.  of  P. 
r.  Itaproved  Order  K.  of  P.,  supra. 

[8]  Plaintiff  contends  that,  even  though  de- 
fendant had  no  notice  before  adopting  the 
name  Dubuque  College,  its  centinoance  in  us- 
ing the  name  thereafter  la  fraud.  Xbe  cases 
cited  by  plaintiff  on  this  point  are  where  a 
party  takes  another's  trade-name  innocently, 
and  Is  afterwards  made  aware  of  the  fact, 
and  continues  In  the  use,  that  this  consti- 
tutes fraud.  But  defendant  did  not  pirate 
plaintiff's  name.  The  Information  given  de> 
fendant  by  letter  and  interview  was  that 
plaintiff  had  a  department  of  its  institution 
called  Dubuque  College.  But  as  before  in- 
dicated, the  existence  of  this  department  was 
not  inconsistent  with  the  use  by  defendant 
of  Dubuque  College  as  its  trade-name. 
Plaintiff  was  not  doing  business  under  the 
name  Dubuque  College.  Defendant  notified 
plaintiff  that  it  was  not  its  intention  to  in- 
terfere with  plaintiff  In  any  way.  There  is 
nothing  to  show  that  it  was  defendant's  pur- 
pose to  attempt  to  secure  any  of  plalntlfTs 
business,  and,  as  before  Indicated,  the  evi- 
dence does  not  show  that  it  did  so.  And 
there  is  no  evidence  that  the  alleged  similari- 
ty of  names  ever  misled  or  deceived  any  on& 
And  the  evidence  shows  that  there  has  been 
no  falling  off  In  attendance  at  plaintiff's 
school  since  the  defendant  adopted  the  name 
Dubuque  College,  but,  on  the  contrary,  that 
the  number  of  students  had  increased.  The 
evidence  shows  that,  in  order  to  not  Inter- 
fere with  plaintiff,  defMidant  in  its  adver- 
tising, after  the  change  of  name,  identified 
itself  with  its  prior  name,  thus:  "Formerly 
St  Joseph's  College."  Without  r^eatlng  the 
drcumstances,  it  is  our  c(»tcluslon  that  no 
fraud  has  been  shown.  A  number  of  cases 
are  dted  on  the  questioa  of  fraud,  but  we 
are  content  to  refer  to  our  own  case  of  Mo- 
tor Go.  V.  Motor  Co.,  167  Iowa.  203, -149  N. 
W.  184,  where  we  said: 

"The  gionnd  of  the  action  of  unfair  com- 
petition is  fraud,  and  this  may  be  shown  by  di- 
rect testimony,  or  by  facts  and  circumstances, 
or  inferred  from  the  manner  in  which  the  busi- 
ness is  carried  on." 

[7]  It  Is  true  that  for  a  time  after  defend- 
ant adopted  the  name  Dubuque  College  there 
was  some  confusion  in  the  delivery  of  mail, 
and  in  a  few  Instances  in  the  delivery  of 
goods.  T^e  defendant  has  not  made  any  un- 
fair use  of  letters  addressed  ambiguously,  nor 
has  plaintiff,  and,  as  shown,  the  post  office 
authorities  have  largely  remedied  the  matter. 
The  fact  that  there  has  been  some  confusion 
Is  a  circumstance,  and  often  an  imimrtant 
fact  in  determining  the  question  as  to  wheth- 
er a  party  Is  guilty  of  unfair  competition. 
To  our  minds  this  is  the  more  Important  fact 
and  really  the  basis  of  plalntilT's  dalm,-  But 
we  think  that,  under  the  circumstances 
shown  here,  this  by  Itself  is  not  enough  to 
justify  an  Injunction  against  the  defendant. 

As  said  In  88  Cyc.  794,  owing  to  the  nature 
of  the  goods  dealt  in,  or  the  comnum  use  of 
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tenns  which  are  publld  juitot  some  confq- 
sion  may  be  Inevitable. 

Appellee  contends  that  the  confusioB  was 
due,  to  a  considerable  extent,  to  the  act  of 
plaintiff  In  advertising  Its  department  as  Du- 
buque College  for  the  first  time  after  de- 
fendant's change  of  name. 

The  damage  shown  to  have  been  suffered 
by  idaintlff  is  concededly  Insignificant.  It  Is 
ontended,  however,  by  plaintiff  that  where 
only  Injunctive  relief  Is  asked  the  showing 
of  any  damage  la  sufficient.  This  may  be  so 
where  the  circumstances  are  such,  or  the 
names  so  similar,  as  to  be  likely  to  deceive, 
or  where  the  methods  adopted  may  be  rea- 
sonably expected  to  result  In  damage.  Some 
other  questions  are  argued,  but  those  dis> 
cussed  in  the  opinion  are  controlling. 

It  Is  our  conclusion  plaintiff  has  not  shown 
itself  entitled  to  relief  under  either  count  of 
Its  petition.  The  Judgment  and  decreq  of  the 
district  court  Is  tkerefore  affirmed. 

GATNOK,  SALINGER,  STEVENS,  and 
LADD,  33.,  concur. 

WRAVER,  J.  (dissenting).  I  am  unable 
to  agree  with  the  majority  upon  the  merits 
of  this  case  or  upon  the  lav?  applicable  there- 
to as  Indicated  In  the  opinion.  In  the  first 
place,  there  Is,  In  my  Judgment,  a  funda- 
mental mistake  In  attempting  to  dlspoee  of 
the  issues  here  pi-*Sfented  by  a  hard  and  fast 
Insistence  upon  the  legal  and  equitable  mlea 
'  which  obtain  where  the  controversy  Involves 
alleged  unfair  competition  In  ordinary  busi- 
ness or  trade  enterprises.  In  such  cases, 
as  a  general  thing,  the  leading  and  frequent- 
ly decisive  Inquiry  Is  whether  the  competi- 
tion Is  of  a  character  to  cause,  or  has  to  fact 
caused,  actual  pecuniary  damage  to  the  cwn- 
plainant  But  there  Is  a  large  and  varied 
class  of  human  enterprises  not  promoted  or 
maintained  for  pecimlary  profit  which  are  yet 
of  high  public  and  social  Ifnportance,  and  en< 
flowed  with  rights  of  which  the  law  takes 
cognisance — rights  which  are  valuable  In 
other  than  a  mere  money  sense  of  the  term. 
Of  these  we  may  mention,  by  the  way  of  ex- 
ample, churches,  schools,  hospitals,  fraternal 
Ndeties,  and  all  the  long  list  of  organisa- 
tions of  similar  character  whldi  will  readily 
occur  to  the  minds  of  all  Intelligent  citizens. 
Many,  If  not  most,  of  them  are  organized  into 
cotporations  not  for  profit,  but  they  acquire 
a  prop«ty  right  In  their  names  which  the 
law  recognizes  as  peculiarly  their  own.  No 
rach  organization  may  rightfully  apprt^Nrl- 
ate  a  name  already  adopted  by  another  to 
the  same  territory,  or  a  name  which,  though 
dlf erent,  is  so  similar  as  to  tend  to  confusion 
In  the  public  mind,  and  such  use  will  be  en- 
joined even  though  there  be  no  totentional 
wrong  or  fraud  to  the  act  con4>lained  of. 
This  rule  was  rec(«nlzed  and  applied  by  the 
nilBois  court  to  People  v.  Felter,  225  IlL 
M.  80  N.  E.  2S8.  There  a  nontradlng  cor- 
poration was  organized  under  the  name  of 


National  Liberty  League,  and  the  questiOD 
arose  as  to  the  right  of  another  corjwratlon 
subsequently  founded  In  the  same  dty  to 
take  the  name  National  Liberty  League. 
The  court  answered  the  toqulry  to  the  nega- 
tive, saying: 

"A  corporation  has  such  property  right  in  its 
corporate  name,  whether  organized  for  pecun- 
iary profit  or  not,  as  a  court  of  equity  wul  pro- 
tect by  enjoining  the  use  by  another  company 
of  the  same  name  or  one  so  similar  as  to  mis- 
lead the  public." 

In  New  York  a  fraternal  order  known  as 
the  Benevoleat  and  Protective  Order  of  Elks 
was  granted  an  Injunction  to  prevent  an- 
other similar  organization  maktog  use  of  the 
name  "Improved  Benevoleot  and  Protective 
Order  of  Mks  of  the  WorhL"  In  Ite  opinion 
the  court  there  says:  .- 

"The  appellant  strenuously  asserts  that  the 
law  protects  onl^  trading  corporations  against 
such  miBappropriation,  and  there  are  -some  ex- 
pressions in  the  opinions  of  English  judges 
wkich  apparently  sanction  that  view.  That  the 
doctrine  finds  no  countenance  however  in  this 
state  is  •  •  •  conclusively  shown  in  the  able 
opinion  of  •  ♦  •  Mr.  Justice  Patterson  to 
Sodety  of  War  of  1812  v.  Society  of  War  of 
1812  [46  Amp.  Div.  568]  •  •  •  62  N.  Y. 
Supp.  355,  358,  where  it  was  distinctly  held  that 
the  right  to  relief  by  injunction  against  the  mis- 
use of  a  corporate  name  was  not  confined  to 
business  corperationa,  but  extended  equally  to 
benevolent  and  patriotic  societies.  He  pointed 
out  that  many  corporations  are  created  under 
the  laws  of  this  state  which  have  nothing  to  do 
with  trade  or  commerce,  and  that  'it  would  be  a 
strange  condition  if  the  law  could  not  protect 
them  in  that  which  it  has  encouraged  them  to 
do.'  His  reasoning  and  conclusion  commend 
themselves  to  our  judcmeot  and  command  our 
approval."  B.  P.  O.  E*  v.  Improved  B.  P.  O. 
E.,  205  N.  T.  459,  98  N.  E.  756.  L.  B.  A. 
1915B,  1074,  Ann.  Cas.  1913E.  639. 

So  In  Connecticut  a  similar  controversy 
arose  between  a  social  organization  known 
as  the  Daughters  of  Isabella  and  another 
adopting  the  name  of  the  National  Order  of 
the  Daughters  of  Isabella.  The  case  Is  re- 
ported to  83  Conn.  679,  78  Atl.  333,  Ann.  Gas. 
1912A,  822.  Tlie  court  there  adopts  the  rea- 
soning and  conclusion  found  In  the  cases 
already  cited.  It  Is  there  said  that  no  suf- 
ficient reason  Is  suggested  for  the  distinction 
sought  to  be  made,  and  that  a  corporation 
"has  a  property  in  Its  name"  which  the  law 
will  protect  by  injunction,  whether  It  be  "or- 
ganized for  pecuniary  profit  or  not."  In  New 
Jersey  the  Qape  May  Yacht  Club  was  In- 
corporated for  the  purposes  of  pastime  and 
sport,  and  It  asked  the  court  to  enjoin  a 
later  organization  of  the  same  general  char- 
acter from  ustog  the  name  Cape  May  Yacht 
and  Country  Club.  In  sustaining  the  action 
the  court,  after  noting  many  cases  where  the 
controversy  is  over  matters  pertaining  to 
business  and  trade,  then  dtes  the  class  of 
cases  which  todude  those  from  which  I  have 
quoted,  and  says  of  them  that  they — 
"are  all  authorities  supporting  the  proposition 
that  a  court  of  equity  will  lend  its  aid  to  re- 
strain the  unfair  use  of  the  name  of  a  corpora- 
tion formed  not  for  pecuniary  profit,  to  protect 
its  property  rights,  1.  e.,  the  corporate  entity, 
membership.  Its  popularity  and  influence,  aad 
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all  that  goes  with  them,  of  which  the  name  is 
merely  the  badge.  •  •  *  A  fraudulent  intent 
need  not  be  shown  to  invoke  the  aid  of  the  court 
•  •  *  The  test  is,  is  the  resemblance  cal- 
culated to  mislead  or  confuse,  to  the  complain- 
ant's damage?"  Cape  May  Yacht  Club  t.  Cape 
May  Xacht  and  Country  Club,  81  N.  J.  Eq. 
454,  86  Atl.  972. 

The  point  made  much  of  in  the  opinion, 
that  the  corporate  name  of  plaintitC  and  de- 
fendant are  not  alike,  is  misleading.  The 
true  question  is  whether  they  are  80  near 
alike  or  are  of  suchi  similar  diaracter  that 
they  tend  to  confusion,  and  thereby  Injuri- 
ously affect  the  value  of  plaintiff's  property 
right  in  Its  own  name.  Very  few  cases  have 
come  before  the  courts  where  the  two  names 
are  identical.  The  one  last  In  the  field  Is  ox^ 
dlnarily  careful  to  Introduce  into  Its  name 
some  word  or  words,  on  whldi  It  relies  to  es- 
cape a  charge  of  infringement  upon  prior 
rights.  'As  examples  of  the  names  which 
have  been  held  objectionable  in  this  re^tect 
are  the  following: 

In  our  own  case  of  Dyment  y.  Lewis,  144 
Iowa.  510,  123  N.  W.  244,  26  Ij.  tt.  A.  (N.  S.) 
73,  It  was  held  that  the  name  Slpux  City 
Robe  &  Tanning  Company  would  be  ienjolned 
at  the  suit  of  a  person  already  doing  busi- 
ness as  the  Robe  &  Tanning  Company.  It 
was  there  held  that  the  use  by  the  defend- 
ant of  the  word  Sioux  City,  the  name  of  the 
place  where  both  parties  were  doing  busi- 
ness, could  not  be  justified  on  the  plea  tbAt 
tt  merely  designated  the  locality  of  the  conv- 
pany,  and  therefore  conld  not  be  condemned 
as  Infringement  upon  the  plaintiff's  rights. 
This  is  clearly  contrary  to  the  implication  in 
the  majority  opinion  In  this  case  that  plain- 
tiff could  acquire  no  prtqierty  right  in  the 
use  of  the  word  "Dubuque"  in  its  name.  In 
Atlas  Assurance  Co.  v.  Ins.  Co.,  138  Iowa, 
228,  114  N.  W.  609.  15  L.  R.  A.  (N,  S.)  625, 
128  Am.  St.  Rep.  ISO,  we  upheld  the  demand 
of  the  Atlas  Assurance  Company  (Limited) 
to  enjoin  the  defendant  from  using  the  name 
Atlas  Insurance  Company.  Where  the  plain- 
tiff was  doing  Imslness  under  the  name  of 
"New  Tork  Dental  Rooms"  he  was  held  en- 
titled to  enjoin  another  who  was  junior  in 
time  from  using  the  name  "Newark  Dental 
Rooms."  Sanders  v.  Jacob,  20  Mo.  App.  96. 
In  other  cases  names  held  sufilclently  simUar 
to  call  for  an  injunction  are  United  States 
Mercantile  Reporting  Co.  and  United  States 
Mercantile  Reporting  &  Collecting  Ass'u  (21 
Abb.  N.  C.  115) ;  International  Committee  of 
Young  Women's  Ass'ns  and  Young  Women's 
Christian  Ass'n  of  Chicago  (194  111.  194,  62 
N.  £.  551,  56  L.  R.  A.  888) ;  Lamb  Knit  Goods 
Co.  and  Lamb  Glove  &  Mitten  Co.  (120  Mich. 
159,  78  N.  W.  1072,  44  L.  R.  A.  841);  Charles 
S.  Hig^ns  Co.  and  Higgins  Soap  Co.  (144  N. 
Y.  462,  39  N.  B.  490,  27  L.  R.  A.  42,  43  Am. 
St  Rep.  769);  Holmes,  Booth  &  Haydens 
and  Holmes,  Booth  &  Atwood  Mfg.  Co.  (37 
Conn.  278,  9  Am.  Rep.  324);  Grand  Lodge 
Knights    of    Pythias    and    Grand    Lodge 


Knights  of  Pydiias  of  North  ft  South  Ameri- 
ca (174  Ala.  395,  56  South.  963);  Salvation 
Army  in  the  United  States  and  Ameriom 
Salvation  Army  (135  App.  Div.  268,  120  X. 
Y.  Supp.  471). 

Other  cases  of  the  same  general  diaracter 
are  quite  numerous.  The  rule  to  be  deduced 
from  them,  with  little  or  no  variation,  is 
tiiat  when  a  corporation  or  other  lawful  o^ 
ganizatlon  assumes  a  name  of  which  no  prior 
appropriation  has  been  made,  it  acquires  a 
property  right  in  the  use  thereof,  and  the 
infringement  of  suA  right  will  be  restrained 
by  Injunction.  This  is  even  more  vital  to 
charitable,  social,  fraternal,  educational  and 
other  organizations  not  designed  for  pecun- 
iary profit  than  tor  those  employed  in  trade 
and  business.  With  the  former  their  names, 
and  the  reputation,  popularity,  influence, 
and  many  considerations  of  more  or  less 
merely  sentimental  nature  which  attach  to 
them  and  cluster  about  them,  constitute,  in 
a  very  just  sense,  such  organization's  capital. 
and  contribute  powerfully  to  their  capacity 
and  ability  to  promote  the  object  for  whldi 
they  are  founded.  It  is  not  necessary  to 
allege  or  show  specific  pecuniary  damage 
when  such  a  right  is  trespassed  upon.  In- 
jury, actual  or  potential,  is  presumed.  If, 
for  example,  some  modem  Croesus  should 
undertake  to  establish  In  New  Hav^i,  Conn., 
or  in  Cambridge,  Mass.,^  a  great  university, 
and  give  it  a  name  very  simUar  to  the  one 
which  the  institution  which  he  undertakes  • 
to  rival  has  borne  and  made  famous  for  many 
genenations,  would  the  latter  be  required, 
as  a  condition  precedent  to  equitable  relief, 
to  allege  and  prove  actual  pecuniary  damage 
or  loss  of  patronage  or  other  specific  Item  of 
injury?  I  am  sure  it  would  not;  and  what 
would  be  true  in  the  large  illustration  here 
employed  can  be  no  less  true  when,  a  com- 
plainant of  humbler  rank  and  pretensions 
seeks  judicial  protection  of  Its  rights.  Hav- 
ing lawfully  acquired  a  name,  the  corporation 
ia  entitled,  not  only  to  its  exclusive  use,  but 
also  to  protection  against  injury  thereto  at 
the  bands  of  another,  who  selects  either  the 
same  name  or  another  having  a  misleading 
similarity  thereto. 

The  majority  seem  to  find  reason  for  deny- 
ing relief  to  the  plaintiff  because  it  is  said 
the  plaintiff's  college  is  Presbyterian  while 
the  defendant's  is  Roman  Catholic.  It  is 
said,  in  substance,  that,  as  the  two  schools 
cater  to  distinct  religious  bodies  or  denomi- 
nations, there  is  no  rivalry  or  competition  in 
the  ordinary  sense,  and  the  court  will  not  en- 
Join  one  at  the  demand  of  another.  But 
the  point  is,  in  my  Judgment,  without  merit. 
That  such  a  rule  has  been  applied  in  some 
cases,  where  the  controversy  is  one  of  a  pure- 
ly business  or  commercial  character,  is  not 
to  be  denied.  Coming  Glass  Works  t.  Corn- 
ing Cut  Glass  Co.,  197  N.  Y.  173,  90  N.  E. 
449.  But  the  principle  so  recognized  has 
Uttie  or  no  application  where  the  parties  are 
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organised,  not  for  profit,  but  for  social,  fra- 
ternal, patriotic,  or  sdendflc  puriwses.  This 
distinction  lias  already  been  pointed  out,  and 
I  will  not  further  discuss  the  authorities 
thereon  except  to  call  attention  to  a  marked 
illusUation  found  in  B.  P.  O.  Elks  v.  Imp. 
B.  P.  O.  Elks  of  the  World,  206  N.  Y.  459, 
;)8  N.  B.  766,  L.  R.  A.  10168,  1074,  Ann.  Cas. 
1913B,  639,  dted  in  the  majority  opinion.  In 
that  case  the  plaintiff  was  a  secret  f  Aitemal 
organization,  composed  solely  of  -white  men, 
while  the  defendant  ■was  a  secret  order,  com- 
posed solely  of  negroes.  These  two  societies 
did  not  address  themselTes  to  the  same  con- 
stituency nor  seek  membership  or  patronage 
from  the  same  pec^le.  Tbere  was  no  ap- 
parent danger  of  confusion  In  the  Identity 
of  the  contending  parties.  Perhaps  the  only 
possible  trespass  the  defendant  lodge  could 
commit  upon  the  rights  of  the  plaintiff  was 
to  appropriate  its  name  either  by  adopting 
it  bodily,  or  by  framing  another  so  similar  as 
to  attract  public  attention,  and  thereby  cause 
annoyance,  and  perhaps  unfavorably  affect 
the  plalntlfTs  Inflnence  and  social  standing. 
And  these  rights  and  interests,  though  more 
or  less  intangible  and  immeasurable  lu 
terms  of  dollars  and  cents,  will  be  protected 
by  the  coarts,  as  is  very  well  suggested  in 
the  langoage  we  have  quoted  from  the  Cnpe 
May  Tadit  Club  CaBe. 

The  record  before  us  shows  quite  conclu- 
dvely  that  when  the  defendant  took  the 
name  Dnboque  College  the  plaintiff  bad  long 
\)tm  generally  and  widely  knoiwn  by  that 
name,  and  had  sought  to  preserve  Its  right 
thereto,  not  only  In  the  title  to  Its  articles  of 
incorporation,  but  In  the  body  thereof.  De- 
fendant could  not  have  been  Ignorant  of  the 
fact.  The  suggestion  made  that  defendant 
^d  examine  the  public  record  far  enough  to 
read  the  index,  and  was  not  required  to 
seandi  further,  id  a  confession  of  weakness 
for  the  defense.  The  founders  of  the  de- 
fendant college,  so  fitr  at  least  as  they  were 
residents  of  Dubuque,  could  not  have  been 
deceived  or  misled  upon  that  subject.  Com- 
mon knowledge,  common  speech,  and  common 
observation  all  suggested  to  them  that  the 
name  they  sout^t  to  use  was  already  appro- 
priated, and  the  fact  that  they  consulted 
tbe  public  index  at  all  is  a  reasonably  clear 
Indication  that  fliey  were  aware  of  their  ap- 
proach to  debatable  ground.  If  prbof  of  the 
liability  to  confusion  and  inconvenience  aris- 
ing from  tbe  similarity  of  names  were  neces- 
eao'  to  a  cause  of  action  It  is  abundantly 
proved,  and  for  support  for  this  conclusion 
ve  need  look  no  further  tlian  the  opinion 
itself. 

In  considering  the  likeness  of  the  names 
ve  should  not  overlook  the  known  tendency 
(4  the  American  people,  In  common  speech 
ind  conversational  usage,  to  abbreviate  prop- 
er names,  and  to  substitute  some  more  or  less 
variant  word  or  phrase,  and  a  wrongful  ap- 
propriation or 'misuse  of  such  popular  name 


or  deslgnatloa  may  easily  be  more  dantaglng 
than  would  a  literal  copying  of  the  formal 
legal  appellation.  For  Instance,  every  intel- 
ligent person  has  heard  and  read  of  Dart- 
mouth College,  but  few  know  tbe  legal 
name  of  the  corporation  is,  or  was,  "The 
Trustees  of  Dartmouth  College."  All  have 
heard  and  read  of  "Harvard"  and  "Tale" 
and  "Princeton,"  but  comparatively  few 
would  recognise  them  under  the  corporate 
names  of  "The  President  and  Fellows  of 
Harvard  College,"  "The  President  and  Fel- 
lows of  Yale  College,"  and  "Tbe  College  of 
New  Jersey ;"  yet  what  lawyer  would  doubt 
the  right  of  either  of  these  Institutions  to 
protection  against  an  unfair  competitor 
which  Bihould  attempt  to  appropriate  the 
name  by  wblch  it  is  popularly  known.  Upon 
this  point  see^  also,  PhUadelidila,  etc.,  Co.  v. 
Philadelphia,  etc.,  Co.  (C.  C.)  12S  Fed.  634. 
The  majoitty  oittnion  shows  that  the 
technical  legal  name  of  the  plaintiff  corpora- 
tlmi  is  the  Dubuque  German  College  and 
Seminary,  and  that  by  the  express  terms  of 
its  artleles  its  institution  of  learning  is  com- 
posed of  three  schools:  (1)  The  Dubuque 
Academy,  (2)  the  Dubuque  College,  and  (3) 
the  German  Prei*yterian  Theological  Sem- 
inary. The  fact  that  the  artides  which  pro- 
vide fer  these  schools  speak  of  them  as  "de- 
partments," though  treated  by  the  majority 
as  a  matter  of  some  importance,  Is  wholly 
Immaterial.  Bach  school  or  department  Is 
designed  for  a  distinct  line  of  work.  The 
distinction  between  an  academy,  a  college, 
and  a  theological  seminary,  as  these  terms 
are  applied  to  modem  institutions  of  learn- 
ing, is  too  apparent  and  too  well  established 
to  require  further  statement.  In  this  in- 
stance each  school  or  department  is  given 
specific  designation  and  name.  The  school 
or  department  for  collegiate  work  Is  named 
the  Dubuque  College,  and  was  so  named, 
known,  and  recognized  when  the  defendant 
appropriated  tbe  appellation  In  its  literal 
bodily  form.  If,  under  such  circumstances, 
plaintiff  has  no  protection  in  the  use  of  the 
names  so  adopted,  and  by  which  Its  schools 
are  distinctively  known,  then.  Indeed,  there 
is  a  serious  defect  in  our  legal  system,  and 
our  oft-repeated  boast  that  there  Is  no  wrong 
without  a  remedy  is  a  vain  and  idle  state- 
ment. Suppose  some  third  party  now  ap- 
pears in  "Dubuque,  and  proceeds-  to  establish 
tbere  a  theological  school,  giving  it  the  name 
the  German  Theological  Seminary,  would  the 
courts  still  be  powerless  to  protect  plaintiff 
in  this  branch  of  its  educational  enterprise 
against  an  assault  of  that  kind?  To  me  such 
a  holding  is  quite  unthinkable.  Tbe  plain- 
tiff by  Its  incorporation  acquired  the  right  to 
establish  and  carry  on  these  three  schools  of 
the  kind  described,  under  the  names  adopt- 
ed In  its  articles.  If  I  understand  tbe  opin- 
ion of  the  majority,  it  holds  that  the  use  of 
the  names  of  the  sdiools  or  departments,  as 
provided  for  lu  the  articles,  gives  plaintiff  no 
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excIudTe  right  thereto,  beoanae  snch  schools 
are  not  separate  instltutloas  or  organizations 
capable  of  suing  or  being  sued.  But  this  la 
not  at  all  necessary.  The  action  Is  not 
broni^t  by  or  tor  the  "collegiate  depart- 
ment." It  Is  brought  by  and  tor  the  corpora- 
tion which  established  this  department,  and 
gave  It  a  distinctive  name  which  the  cor- 
poration has  the  right  to  maintain  and  de- 
fend. The  corporation  Is  the  legal  entity 
which  holds  the  title  to,  and  conducts  the  af- 
fairs of,  three  schools,  the  aoademy,  the  col- 
lege, and  the  theological  seminary.  Tlie 
name  of  the  corporation  and  the  name  of  the 
school  whldi  It  owns  and  maintains  need  not 
be  Identical.  No  authority  Is  dted  which  so 
holds  or  suggests. 

In  my  (pinion,  therefore,  there  are  two 
sufficient  grounds  upon  which  plalntlfT  Is  en- 
titled to  reUef : 

(1)  There  Is  snch  likeness  or  similarity  In 
the  corporate  name  of  the  plalntlfT,  the  Du- 
buque German  College  and  Seminary,  and 
the  name  adopted  by  the  defendant  that  an 
Injunction  should  be  granted  as  prayed. 

(2)  Even  if  we  disregard  the  similarity  of 
corporate  names,  the  plaintiff  had  the  right, 
under  Its  articles  of  Incorporation,  to  estab- 
lish and  maintain  a  school  to  be  known  as 
the  l>ubuque  College,  and  the  subsequ^t  ap- 
propriation of  that  name  by  the  defendant  for 
another  school  should  be  enjoined. 

I  would  reverse,  and  direct  the  entry  of  a 
decree  aa  above  indicated. 

EVANS,  J.,  Joins  in  the  dissent. 


SHILLING  T.  SIOUX  CITT  GAS  &  ELEC- 
TRIC CO.    (No.  31015.) 
(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  Appeal  and  EbaoR  <S=>522(1)  —  Matters 
Reviewable — Bills  of  Bxception. 

Evidence  not  preserved  by  proper  bill  of  ex- 
ceptions canaot  be  considered  on  appeal. 

2.  Appeal  and  Ebbob  «s>501(4)  —  Matiebs 
Kb  VIE  w  ABu:— Exceptions. 

There  must  be  of  record  what  the  exception 
to  an  instruction  was,  and  review  will  be  Un- 
ited to  wiiat  the  exception  presents ;  a  gen- 
eral exception  being  insufficient. 

3.  Appeal  and  Ebbob  «=>501(1)  —  Mattsbs 
Reviewable— Saving  Exceptions. 

Where  a  record  entry  shows  that  exception 
was  made  in  time,  was  entered  of  record,  and 
the  abstract  sete  forth  what  the  exception  was, 
it  will  be  reviewed. 

4.  Electeicity  9=>19(13)  —  Fleadinq  —  In- 

STRtTCTIONB. 

Where  a  petition  in  action  for  death  of  line- 
man alleged  in  one  place  that  "the  insulation" 
on  a  wire  "was  rough  and  worn  off,"  but  in  an- 
other place  alleged  that  It  was  "uninsulated,"  It 
was  not  error  to  instruct  that  recovery  could 
be  had  whether  wire  was  wholly  uninsulated  or 
had  such  defect  in  insulation  as  to  proximately 
cause  the  injury  complained  of. 

5.  Appeal  and  Error  «=>701(1)  —  Recobd— 
Necessitt  of  Setting  Forth  Evidence. 

Where  the  evidence  is  not  properly  before 
the  appellate  court  in  a  negligence  case,  it  can- 


not be  said  tiiat  an  inatroetion  was  net  justified 
because  it  submitted  a  groond  of  nesligence  nM 
laid  in  the  petition. 

6.  Appeal  and  Ebbob  «=>272(2)  —  Mattebb 
Reviewable  —  iNSTBtrorioNS— Exceptions, 

Where  the  only  exception  to  an  instruction 
was  made  in  the  motion  for  new  trial,  the  giving 
vt  the  Instruction  cannot  be  reviewed. 

7.  Affkai.  and  Ebbob  «=»701(1)  —  Mattebs 
Reviewable— Instbuctions. 

Where  the  evidence  is  not  properly  before  the 
appellate  court,  an  exception  that  an  instruc- 
tion assumed  facta  to  be  determined  by  the  jury, 
and  that  there  was  no  evidence  to  support  the 
facts  referred  to  as  being  uncontrovert«d,  can- 
not be  reviewed. 

8.  Tbial  9=>193(3)  —  Instbcctions— Opiniok 
AS  TO  Facts. 

In  an  action  for  death,  an  inatraction  that 
certain  presumptions  "may  be  overcome  by  evi- 
dence, facts,  or  circumstances  which  show  that 
he  was  not  in  the  exercise  of  reasonable  care 
and  caution  for  his  own  safety,"  lieli  not  to  in- 
timate to  jury  that  judge  thought  that  ther* 
were  no  eyewitnesses. 

9.  Afpeai.  and  Ebbob  «=»216(2)  —  Instbuo- 

TIONS. 

A  complaint  that  an  instruction  wag  not  as 
full  as  it  should  have  been  cannot  be  considered, 
unless  there  was  an  offer^  iostmction  asking 
tliat  instructions  proposed  to  be  given  be  made 
more  full. 

10.  Appeal  and  Ebbob  4=3701(2)  —  Mattebs 
Reviewable— iNBTKOcmoNS. 

Although  assumption  of  risk  was  pleaded  in 
a  negligence  case,  refusal  to  give  an  instruction 
thereon  cannot  be  reviewed,  where  the  evidence 
is  not  properly  preserved  before  the  court. 

11.  Appeal  and  Ebbor  €=>7(M(1)— Recobd— 
Pbesebvation  or  Evidence  —  JUDaicBirr 
Notwithstanding  VEaDior. 

In  action  for  death  of  a  lineman  through 
contact  with  a  wire  wbidi  had  the  insulation 
rubbed  off,  it  cannot  be  said  on  appeal  that  the 
court  erred  in  overruling  defendant  s  motion  for 
judgment  notwithstandmg  the  verdict  by  rea* 
son  of  an  answer  to  a  special  interrogatory  that 
deceased  stood  "directly  under  the  2,300-volt 
wire  on  the  first  step  or  iron  pin  said  to  have 
lieen  about  16  inches  under  said  wire,"  wher% 
the  evidence  was  not  properly  preserved. 

12.  Appeal  and  Ebbob  4=9761— Matters  Re- 
view abij:—Bbief. 

A  brief  point  that  the  court  erred  in  over- 
ruling appellant's  motion  for  new  trial  because 
of  the  various  assignments  "heretofore  made 
herein  which  were  urged  as  grounds  for  a  new 
trial"  is  too  general  for  review,  where  the  mo- 
tion for  new  trial  had  40  grounds. 

13.  Appeal  and  Ebbob  «5>706(4)  —  Matters 
Reviewable— Excessive  Davaoes. 

An  assignment  that  motion  for  new  trial 
should  have  been  granted  for  excessive  vodict 
cannot  be  considered  on  appeal,  where  the  evi* 
dence  is  not  before  the  court. 

Appeal  from  District  Court,  Woodbury 
County;  Oeo.  Jepson,  Judge. 

The  evidence  has  not  been  properly  pre- 
served. Appellant  asks  us  to  reverse  a  Judg- 
ment which  plaintiff  had  below  for  matters 
that  it  asserts  may  be  passed  upon  without 
reference  to  the  evidence.    Affirmed. 

Sargent,  Strong  &  Struble,  of  Sioux  City, 
for  appellant. 

J.  W.  Hallam,  of  CHiicago,  Ol.,  and  George 
W.  Findi,  of  Sioux  City,  for  appellee. 


4=9For  other  casen  see  sama  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digeati'tina  Indexes 
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SALINGBH,  J.  [1]  I.  On  the  IStli  day 
of  Norember,  1915,  we  sustained  a  motion 
on  part  of  tbe  appellee.  The  effect  of  the 
rnling  -was,  first,  to  iedy  an  affirmance;  next, 
to  strike  out  of  the  abstract  filed  snbsequent- 
if  anything  whatsoever  that  Is  preserved 
nowhere  save  In  the  shorthand  report  made 
on  the  trial.  A  motion  was  thereafter  filed 
by  appellee  which  prays  that  we  enforce  tbe 
ruling  on  the  first  motion  according  to  what 
appellee  conceives  the  effect  of  that  ruling 
to  be.  The  ai^oellant  resists  enforcement  ac 
cording  to  the  theory  bt  appellee,  and  this 
last  motion  and  said  resistance  were  submit- 
ted to  be  decided  with  the  case.  The  evi- 
dence  on  the  trial  was  not  preserved  by  proi>- 
er  Ull  of  exceptions.  But  many  pages  of  the 
abstract  set  out  the  evidence.  We  shall  not 
stop  to  determine  the  dispute  over  whether 
so  setting  out  the  evidence  may  confuse  this 
court,  whether  matters  are  presented  which 
may  be  decided  without  a  reference  to  tbe 
evidence,  and  upon  whether  It  is  according  to 
rale  to  set  out  evidence  in  an  abstract  after 
It  had  been  ruled  that  the  evidence  had  not 
been  pn^perly  preserved.  The  fact  remains 
that  the  evidence  cannot  be  considered  by  us, 
and  that  nothing  else  may,  if  it  requires  a 
reference  to  evidence  to  decide  it. 

[2, 3]  II.  It  is  contended  the  court  was  in 
error  in  giving  paragraphs  5,  6,  8,  9,  and  12 
of  it$  charge.  It  will  be  unnecessary  to  de- 
termine whether  a  reference  to  the  evidence 
1«  required  in  order  to  say  whether  these  In- 
stmctlons  were  right  or  wrong,  unless  it 
may  first  be  found  that  the  charge  was  ex- 
cepted to  in  the  manner  required  by  statute. 
To  review  the  giving  of  an  Instruction,  we 
most  properly  have  before  ns  the  exception 
thereto  taken  below.  Powers  v.  Glue  Co., 
168  N.  W.  326.  The  motion  filed  by  appellee 
asserts  that  these  exceptions  are  no  part 
of  the  record  because  they  were  dictated  in- 
to the  shorthand  report,  and  are  nowhere 
preserved  except  by  such  report  If  this  as- 
sertion is  controlling,  we  cannot  review  the 
instructions  despite  the  fact  that  the  district 
court  record  before  us  shows  exceptions  were 
taken  at  the  pr<q;>er  time.  A  general  excep- 
tion to  each  instraction  did  at  one  time  make 
a  sufficient  basis  for  appellate  review.  But, 
under  the  statute  in  force  during  the  time 
of  this  trial,  more  was  required  than  to  make 
"an"  exception  of  record.  There  must  be  of 
record  what  the  exception  was,  and  the  re- 
view here  will  be  limited  to  what  the  ex- 
<:q)tion  presents.  Powers  v.  Glue  Co.,  supra. 
But  it  does  appear  competently  that  the  ex- 
ceptions were  made  In  time  and  that  they 
were  entered  of-  record.  The  abstract  is  pre- 
sumed to  set  forth  tbe  record,  and  the  ab- 
ttraet  recited  that  certain  exceptions,  fully 
set  out,  were  taken  to  the  instruction.  No 
abstract  by  the  appellee  denies  this.  We 
hold  that  the  assertion  in  the  motion  to 
strike  ttat  tbe  exceptions  have  not  been  duly 
preserved,  because  found  in  a  shorthand  rec- 
ord whi<di  is  not  a  bill  of  exceptions,  cannot 
leSN.W.— 27    • 


avail  against  the  record  entry  that  excep- 
tions were  made  in  time,  were  entered  of 
record,  and  a  setting  forth  in  the  abstract 
what  these  exceptions  were. 

[4,  f]  III.  In  the  fourth  Instruction  tbe 
jury  was  told  that  the  action  is  based  np<m 
the  negligence  of  defendant;  that  the  mere 
fact  tliat  plaintiff's  intestate  met  Ills  death 
on  or  by  falling  from  the  pole  in  question 
and  upon  which  one  of  the  defendant's  elec- 
tric wires  was  attached  mtIH  not  of  itself 
entitle  the  plaintiff  to  recover  anything  here- 
in, but  that  plaintiff  must  go  beyond  that  and 
show  by  a  preponderance:  First,  that  de- 
fendant maintained  upon  the  telephcme  pole 
in  question  an  uninsulated  or  defectively  in- 
sulated light  wire;  second,  that  the  maintain- 
ing of  such  wire  was  "negligence"  on  part 
of  defendant  as  the  term  will  be  later  defin- 
ed. As  to  this,  appellant  says  that  it  submits 
^n  issue  not  tendered  by  tbe  pleadings,  and 
this,  because  the  ground  of  negligence  relied 
on  in  the  petition  was  the  fact  that  appellant 
maintained  an  uninsulated  electric  light  wire 
on  or  near  the  pole  on  which  deceased  was 
working,  and  yet  this  instruction  authorized 
a  recovery  if  appellant  maintained  a  defec- 
tively insulated  wire.  We  find  the  petition  to 
charge  that  one  of  the  poles  of  the  defendant 
was  one  from  which  "the  insulation  was  rub- 
bed and  worn  off";  that  later  the  petition 
speaks  of  what  has  been  described  as  a  de- 
fectively Insulated  wire  as  one  that  was  "un- 
insulated." We  think  that,  upon  the  whole, 
on  this  petition,  it  was  not  error  to  permit 
a  recovery  whether  wire  was  wholly  uninsu- 
lated or  had  such  defect  in  insulation  as  to 
proximately  cause  the  injury  to  decedent. 
Moreover,  a  charge  is  not  necessarily  erro- 
neous because  it  submits  a  ground  of  negli- 
gence not  laid  in  the  petition.  The  parties 
may  engage  in  volunteer  litigation.  It  is 
presumed  that  the  record  warranted  an  in« 
struction  given.  Since  we  may  not  resort  to 
the  evidence,  we  are  unable  to  say  that  the 
instruction  was  not  justified  because,  though 
it  was  not  charged  in  the  petition,  the  par- 
ties without  objection  litigated  whether  the 
injury  to  the  decedent  was  caused  by  a  de- 
fectively insulated  wire. 

[6]  IV.  In  the  fifth  instruction,  the  court 
defined  "negligence"  to  mean  the  doing  of 
some  act  which  a  reasonably  prudent  and 
cautions  perscm  would  not  do  under  like  cir- 
cumstances, and  in  rdation  to  the  same  or 
similar  matter,  or  the  omission  to  do  some 
act  which  a  reasonably  prudent  and  cau- 
tious person  would  not  omit  to  do  under  like 
or  similar  circumstances  and  In  relation  to 
the  same  or  similar  matter.  The  objection 
is  to  the  use  of  the  word  "cautious,"  and  the 
argument,  that  "cautious"  suggests  the  idea 
of  timidity,  of  being  over  prudent,  fearful, 
and  timorous.  Tbe  only  exception  to  tlds  in- 
struction was  made  in  the  motion  for  new 
trial  and  is  that  the  court  erred  in  giving 
this  instruction.  We  cannot  review  its  giv- 
ing. 
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[7]  V.  The  exception  to  the  sixth  oonstmc- 
tiffli  Is' that  it  assumes  facta  to  be  determin- 
ed by  tlie  Jury,  and  that  there  is  no  evidence 
to  support  the  facts  referred  to  in  the  in- 
struction as  bring  uncontroverted.  Since  we 
may  not  resort  to  the  evidence,  it  is  manifest 
we  cannot  review  the  giving  of  this  instruc- 
tion. And  so  of  so  much  of  exceptions  to  in- 
Btmction  8  as  charges  that  instruction  with 
assuming  there  was  no  eyewitness  to  what 
decedent  did  with  reference  to  looking  out 
for  and  protecting  himself  from  the  wire  in 
question. 

[I]  VI.  The  further  exception  to  Instruc- 
tion 8  Is  its  statement  that  certain  presump- 
tions stated  In  the  instruction  "may  be  over- 
come by  evidence,  facts,  or  circumstances 
which  show  that  he  was  not  in  the  exercise 
of  reasonable  care  and  caution  for  his  own 
safety."  It  Is  said  this  wording  might  lead 
the  Jury  to  believe  the  court  thought  there 
were  no  ej'ewltnesses,  and  that  so  arostf  a 
presumption  of  due  care  which  It  was  on 
defendant  to  overcome ;  that,  in  other  words, 
the  court  said.  In  effect,  "there  were  no  eye- 
witnesses to  this  accident,  it  is  presumed, 
therefore,  that  deceased  was  exercising  due 
care  for  his  own  safety,  and  the  burden  is 
on  the  defendant  to  show  that  he  was  not" ; 
and  that  such  would  be  the  understanding 
from  reading  the  instruction.  We  are  of 
opinion  that  the  instruction  nowhere  tella 
the  Jury  that  anything  did  overcome  the  pre- 
sumption of  negligence  on  part  of  the  defend- 
ant and  did  not  go  beyond  saying,  in  effect, 
that  certain  things  would  overcome  it  if  the 
Jury  found  them  to  exist. 

[f]  vn.  The  ninth  Instractlon  is  that  If, 
under  the  evidence  and  the  Instructions  al- 
ready given,  the  point  Is  reached  for  ascer- 
taining the  amount  due,  the  Jury  should  take 
Into  consideration  the  age,  condition  of 
health,  vocation,  earning  capacity,  and  prob- 
able duration  of  life  of  the  decedent,  and 
thereuiwn  allow  the  plaintiff  such  sum  as  will 
equal  the  present  value  of  the  sum  shown 
by  the  evidence  that  decedent  would  have 
earned,  saved,  and  left  to  his  estate  if  per- 
mitted to  live  out  his  reasonable  expectancy 
of  life,  but  in  no  event  more  than  the  evi- 
dence makes  reasonably  certain  is  the  pres- 
ent value  of  what  deceased  would  have  earn- 
ed, accumulated,  and  left  to  his  estate  if  per- 
mitted to  live  out  his  expectancy  of  life.  The 
exception  was  that  plaintiff  has  not  estab- 
lished the  facts  and  drcunistances  necessary 
to  be  established  in  the  allowance  of  damages, 
because  plaintiff  has  particularly  failed  to 
show  tile  probable  cost  and  expense  that 
would  be  incurred  by  the  decedent  In  the  sup- 
port of  himself  and  family  during  his  ex- 
pectancy, and  that  there  la  no  proper  evi- 
dence ui>on  which  the  Jury  can  make  an  es- 
timate as  to  the  present  worth  of  the  estate 
of  the  deceased  bad  be  lived  out  his  expec- 
tancy.   In  other  words,  motion  for  new  trial 


is,  in  substance,  repeated  with  tbe  addition 
that  there  was  no  evidence  npon  which  tbe 
Jury  could  ascertain  the  loss  to  the  estate 
of  decedent.  The  brief  points  present,  first, 
that  this  instmctlon  nowliere  directs  the  Jary 
as  to  the  rate  upon  wbidi  they  shall  base  tbe 
present  value  of  the  amount  wtiicta  tbey 
might  find  he  would  have  earned,  saved,  and 
left  to  his  estate.  As  to  this,  we  have  to 
say  that  no  sudi  point  is  made  In  the  excep- 
tions to  this  instruction,  end  that  if  that 
be  passed  the  complaint  is  of  a  failure  to 
make  an  instmctlon  as  full  as  It  should  have 
been.  That  may  not  be  complained  of  un- 
less an  offered  instruction  asked  that  the  In- 
stmctlon proposed  to  be  given  be  made  more 
full  In  that  respect  Refusals  to  give  offer- 
ed Instmctlona  are  complained  of  In  the 
brief,  but  they  do  not  Include  refusing  fuller 
instructions  in  paragraph  9.  For  reasons  al- 
ready stated,  we'  cannot  consider  the  com- 
plaint that  evidence  was  lacking  upon  which 
to  ascertain  the  amujunt  of  loss. 

VIII.  The  giving  of  instruction  12  is  com- 
plained of.   No  exception  to  it  was  taken. 

[10]  IX.  It  is  charged  to  be  error  to  have 
refused  the  tenth  Instractlon  asked  by  ap- 
pellant. It  asked  the  Jury  to  be  directed 
that  If  decedent  knew,  or  In  the  exercise  of 
reasonable  care  should  have  known,  of  any 
defect,  If  any  there  was,  In  the  wire  In  ques- 
tion or  In  tbe  Insulation  thereon,  and  that 
nevertheless  he  ascended  said  pole  and  did 
this  work  thereon,  then  in  law  he  voluntarily 
exposed  himself  to  the  danger  of  coming  in 
contact  with  said  wire;  and.  If  his  injury 
was  caused  because  he  did  come  In  contact 
therewith,  he  may  not  recover.  Without  re- 
sort to  the  evidence,  we  cannot  say  wheth- 
er, though  assumption  of  risk  was  pleaded, 
there  was  any  evidence  to  Justify  sabmlttint> 
it.  This  makes  it  unnecessary  for  us  to  say 
whether  the  instruction  offered  la  In  any 
view  a  proper  statement  of  the  law.  This 
disposes  of  another  brief  point,  that  the  court 
erred  In  refusing  to  Instruct  ttie  Jury  on  the 
question  of  assumption  of  risk. 

[11]  TbBte  is  a  claim  that  the  court  erred 
In  overrallng  the  motion  for  Judgment  not- 
withstanding the  verdict  A  special  InterroR- 
atory  asked  whether  the  Jury  found  from 
the  evidence  that  the  deceased  was  standing 
on  the  telephone  pole  from  which  he  fell  at 
the  time  he  fell  therefrom.  Tlie  answer 
was: 

"IMrectly  under  the  2.300-volt  wire  on  the 
first  step  or  iron  pin  said  to  be  about  15  inch- 
es under  said  wire  that  is  attached  to  the  Sioux 
City  Telephone  Company  pole." 

Upon  this  answer  the  motion  for  Judgment 
asserts  that  from  sucb-answa:  It  conclusive- 
ly appears  that  deceased  was  guilty  of  con- 
tributory negligence;  that  the  petition  alleges 
the  electric  Ught  wire  In  question  waus  unin- 
sulated ;  that  witnesses  for  plaintiff  testified 
the  lack  of  Insulation  npon  the  wire  oonld  be 
perceived  by  any  one  even  upon  a  casual  In- 
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specdon;  tiiat  decedent  was  an  experienced 
man  in  bis  line  of  work.  The  final  state- 
ment Is  that  by  standing,  where  the  Jury 
found  he  did  "when  working  in  close  prox- 
imity to  the  uninsulated  electric  light  wire, 
decedent  was  guilty  of  contributory  negli- 
gence," and  that  all  of  the  evidence  taken 
In  connection  with  the  si>ecial  finding  of  the 
jury  shows  that,  at  the  time  decedent  receiv- 
ed the  injury  complained  of,  his  negligence 
contributed  to  the  Injury  received  by  him. 

All  that  the  answer  established  Is  that  at 
the  time  decedent  fell  he  was  standing  di- 
rectly under  a  2300-volt  wire  on  the  first 
step  or  Iron  pin  "said  to  be  about  15  inches 
under  said  wire."  We  cannot  agree  that  this 
single  fact  overcomes  the  general  verdict 
which,  of  necessity,  holds  that  decedent  was 
not  guUty  of  contributory  negligence.  It  may 
be  that,  if  we  bad  before  ns  all  the  evidence 
"taken  in  connection  with  the  special  find- 
lug,"  it  might  appear  to  us  that  deced^it  was 
gnilty  of  negligence  as  matter  of  law.  But 
we  do  not  have  the  evidence.  As  the  record 
stands,  api>ellant  asks  na  to  say  that  because 
a  workman  stood  on  a  step  which  is  said  to 
be  about  15  Inches  under  an  uninsulated  or 
defectively  insulated  wire,  with  high  voltage, 
it  mast  be  held  as  matter  of  law  that  his  neg- 
ligence contributed  to  his  being  Injured  by 
tbat  wire.    That,  manifestly,  we  may  not  say. 

(12]  X.  One  brief  point  is  that  the  court 
erred  in  OTemdlng  appellant's  motion  for 
uew  trial  because  of  the  various  assignments 
"heretofore  made  herein  which  were  urged 
u  grounds  for  a  new  trial."  The  motion  for 
uew  trial  had  40  grounds.  The  assignment  is 
too  general  for  appellate  review. 

[13]  It  is  further  said  that  the  motion  for 
new  trial  should  have  been  granted  because 
tbe  verdict  is  so  excessive  as  to  show  that  it 
was  returned  under  the  influence  of  passion 
and  prejudice.  Of  course,  we  cannot  consid- 
er tUs,  since  we  may  not  consider  the  evi- 
dence. 

We  find  no  reversible  error.  Wherrttore 
tbe  Judgment  of  the  district  oonrt  is  afilrmed. 

PRESTON,  a  J.,  and  LADD  and  EVANS, 
JJt  concur. 


[  STATE  V.  CANNON.    (No.  82526.) 

:       (Snpreme  Court  of  Iowa.    Nov.  1(5,  1918.) 

Amcal  from  District  Conrt,  Diddnson  Ooun- 

tj:  N.  J.  Lee,  Judge.  ' 

"Not  to  be  officially  reported."  ' 

Defendant  was  indicted,  tried  to  a  jury,  and 

<aivieted  for  crime  of  adoltetr.    BVom  the  Jndg-  | 

pent  entered  thereon,  defendant  appeals.     Af-  i 

I      (rmed.  ' 

,  George  A.  Wilson,  of  Des  Moines,  for  appel- 
l»nt   H.  M.  Havner,  Atty.  Gen.,  for  the  State. 

PVB.  CUBIAU.    The  case  comes  to  ns  upon 
>  short  transcript,  containinK  the  indictment,  in-  , 
^nictioiu  of  the  court,  notice  of  appeal,  etc.  t 


We  have  examined  the  record  as  reqtiired  by 
law,  but  discover  no  error. 

Judgment  is  therefore  affirmed.    All  the  Ju»- 
tices  concur. 


STATD  T.  OBAWFORD.    (No.  32388.) 
(Supreme  Court  of  Iowa.    Nov.  22,  19ia) 
Appeal  from  District  Court,  Marshall  County. 
H.  M.  Havner,  Atty.  Gen.,  for  the  State. 

PBR  CrcnilAH.  The  case  comes  to  ns  on  a 
short  transcript,  showing  indictment  for  keep- 
ing a  house  of  ill  fame.  The  appeal  is  from  the 
judgment  and  sentence  Imposed  and  all  rulings 
of  the  trial  court.  We  have  the  minutes  of 
witnesses  before  the  grand  juiy,  motion  for  con- 
tiaaance,  affidavits,  notice  of  additional  witness- 
es, motion  for  new  trial,  and  affidavits  and  the 
like.  We  have  examined  the  record  and  find  no 
error. 

Affirmed. 

PBESTON,  O.  J.,  and  EVANS,  LADD, 
STEVENS,  and  SALINOEB,  JJ.,  concur. 


STATE  ▼.  OLSON.    (No.  20989.) 
(Supreme  Court  of  Minnesota.    Nov.  16,  1918.) 

(Byllabut  ty  the  Court.)  . 

INTOXICATINO  LiqUOBS  «=3236(7)— POSSBSSIOH 

FOB  Sale— StrFFiciKNCY  of  Evidence. 
The  verdict  is  sustained  by  the  evidence. 

Appeal  from  District  Conrt,  Clay  County; 
John  A.  Roeser,  Judge. 

Martin  Olson  and  one  Meyers  were  con- 
victed of  storing,  keeping,  and  having  in 
possession  for  sale  intoxicating  liquors,  and 
Olson  appeals.    AfiSrmed. 

Garfield  H.  Rustad,  of  Moortiead,  for  ap- 
pellant Clifford  L.  Hilton,  Att?.  Gen., 
James  E.  Marlcham,  Asst  Atty.  Gen.,  and 
O.  O.  Dosland,  of  Moorbead,  for  the  State. 

PER  CURIAM.  Martin  Olson  and  one 
Meyers  were  convicted  of  storing,  keeping, 
and  having  in  possession  for  sale  intoxicat- 
ing liquors  in  Scandla  Hotel  in  Moorbead, 
contrary  to  the  provision  of  chapter  23, 
Laws  1915.  Olson  alone  appeals,  and  Upon 
the  sole  ground  that  the  verdict  is  contrary 
to  the  evidence. 

It  appears  that  on  September  8,  1917,  the 
bnUding  mentioned  was  raided  under  a, 
search  warrant,  and  two  casks  of  beer,  con- 
taining 72  quart  bottles  eadi,  and  other 
evidences  of  trafQc  in  intoxicating  beverages, 
were  obtained  by  the  authoritiee.  The  main 
reliance  of  appellant  for  a  reversal  of  the 
order  denying  him  a  new  trial  is  the  fact 
that  on  the  date  mentioned  he  was  not  at 
Moorbead,  but,  from  the  3d  to  tbe  12th  of 
September,  1917,  was  all  the  time  in  Minne- 
apolis, Minn.  This,  however,  does  not  detn- 
onstrate  that  the  conviction  is  without  sup- 
port, for  the  indictment  charges  a  continu- 
ing offense  from  September  1  to  November 
16,  1M7,  and  there  is  evidence  that  during 
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tbe  tuterval  intoxicants  were  sold  at  tbe 
hotti  by  Meyers^  who  assisted  daring  ap- 
pellant's absence  in  conducting  the  place; 
that  appellant  caused  shipments  of  beer  and 
whisky  to  be  made  in  the  name  of  other 
parties  to  a  station  a  few  miles  from  Mloor- 
head;  that  he  personally  received  these 
shipments,  used  them  as  he  would  liis  own 
property,  and  brought  them  to  the  hotel; 
that  he  made  It  a  practice  of  permitting 
guests  at  the  hotel  to  bring  large  quantities 
of  liquor  Into  their  rooms;  that  a  room 
therein  was  so  arranged  that  it  indicated 
Its  use  as  a  drinking  room,  numerous  empty 
bottles  and  removed  beer  caps  being  found 
scattered  about.  The  Jury  might  well  con- 
clude that  Meyers  was  not  a  bona  fide  ten- 
ant of  any  part  of  the  hotel,  but  assisted 
appellant,  and  that  the  evident  traffic  In 
beer  and  whisky  was  under  appellant's  con- 
trol. By  his  own  admission  he  had  sold 
liquor  prior  to  May  24,  1917,  in  the  hotel, 
and,  while  he  denied  having  sold  any  after 
tliat  date,  there  was  evidence  to  the  con- 
trary. We  think  there  is  ample  support  for 
the  verdict 
Order  is  affirmed. 


STATE  ex  rel.  PETERSON  v.  DISTRICT 

COURT  OP  PINE  OOUNTI  et  aL 

(No.  21182.) 

(Supreme  0>nrt  of  Minnesota.    Nov.  16,  1918.) 

^£fyI2atiM  hy  Editorial  Staff.) 

Specific  Pebformawcb  d=>104  —  Action  bt 
Vendob— Venue. 
A  vendor's  action  for  specific  performance 
of  a  contract  to  purchase  land  located  in  Pino 
county  and  to  have  the  purchaser's  interest 
therein  sold  to  pay  the  amount  due  on  contract 
was  not  wholly  local  and  was  properly  triable  in 
Lyon  county,  where  the  purchaser  resided. 

Original  Order  to  Show  Cause  from  Dis- 
trict Court,  Pine  C!ounty;  J.  N.  Searles, 
Judge. 

Original  mandamus  on  relation  of  Chris- 
tian A.  Peterson  against  the  District  Court 
of  Pine  County  and  others.  Peremptory 
writ  Issued. 

James  H.  Hall,  of  Marshall,  for  relator. 
W.  S.  Ervln,  of  Sandstone,  and  S.  6.  L. 
Roberts,  of  Pine  City,  for  respondents. 

VVSB  CURIAM.  Plaintiff  contracted  to  sell, 
and  defendant  contracted  to  buy,  a  half  sec- 
tion of  land  located  In  Pine  county.  Etefend- 
nnt  defaulted  in  his  payments  and  plaintiff 
brought  this  action  in  Pine  county  for  spe- 
cific performance  of  the  contract  and  asked 
to  have  defendant's  interest  in  the  land  sold 
to  pay  the  amount  found  due  under  the  con- 
tract Defendant  is  a  resident  of  Lyon 
county  and  duly  made  demand  that  the  place 
of  trial  be  changed  to  Lyon  county.  The 
district  court  of  Pine  county  having  refused 
ro  strike  the  case  from  the  calendar  of  that 


county  and  transfer  It  to  Lyon  county,  de- 
fendant applied  to  tills  court  for  a  peremp- 
tory writ  of  mandamus  commanding  tbe 
district  court  to  transfer  tbe  case  to  Lyon 
county. 

In  State  ex  rel.  ▼.  District  Court,  13S 
Minn,  336,  164  N.  W.  1012,  It  was  held  tliat 
an  action  for  the  specific  performance  of  an 
executory  contract  for  the  sale  of  real  estate 
was  not  wholly  local  and  was  properly  tri- 
able in  the  county  in  which  the  defendant 
resided.  It  is  true  that  in  that  case  the  ac- 
tion was  brought  by  the  vendee,  while  In  tbis 
case  It  is  brought  by  the  vendor;  but  we 
see  no  good  reason  why  the  same  rule  as  to 
place  of  trial  should  not  apply  in  both,  cases, 
and  hold  that  this  case  is  controlled  by  tbac 
decision.    Let  a  peremptory  writ  issue. 


STATE  V.  DANAHER.    (No.  20935.) 
(Supreme  Court  of  Minnesota.    Nov.  IS,  1918.) 

(ByUalut  ly  BdUorial  Staff.) 

Irdiotkent  A»n  iInfobmatioh  9=9ll(K21)  — 

Statutobt  Larquage  —  Dissuading  Sxjb- 

PCENAED  Witness  fbou  Attendance. 

An  indictment  under  Gen.  St  1913,  |  8568, 

for  willfully  preventing  or  dissuading  a  duly  sob- 

poenaed  witness  from  attending  court  in  response 

to  the  subpoena,  following  the  language  of  the 

statute,  was  not  defective  in  not  particalarizing 

the  methods  used  by  defendant  to  induce    tbe 

witness  to  keep  away  from  court. 

Appeal  from  District  Court,  Hennepin 
C!ounty;  CSiarles  S.  Jelley,  Judge. 

Frank  J.  Danaher  was  convicted  of  velU- 
fally  preventing  or  dissuading  a  duly  sub- 
IKEnaed  witness  from  attending  court  in  re- 
sponse to  the  snl^pcena,  and  he  appeals.  Af- 
firmed. 

P.  W.  Booth  and  Brady,  Rol)ertson  &  Bon- 
ner, all  of  Minneapolis,  for  appellant.  Clif- 
ford L.  Hilton,  Atty.  Oen.,  and  John  M.  Rees. 
Co.  Atty.,  and  Walter  H.  Newton,  l)oth  of 
Minneapolis,  for  the  State. 

PER  CiURIAM.  Defendant  was  indicted 
and  thereby  charged  with  a  violation  of  sec- 
tion 8568,  G.  S.  1913,  which  declares  tliat  any 
person  who  shall  wUlfnlly  prevent  or  dis- 
suade a  duly  subpoenaed  witness  from  attend- 
ing court  as  such  in  response  to  a  subpoena 
shall  be  guilty  of  a  gross  misdemeanor,  and 
on  trial  found  guilty.  Judgment  was  duly 
rendered  on  tbe  verdict,  and  defendant  ap- 
pealed. 

It  is  contended  in  support  of  the  appeal  (1) 
that  the  indictment  falls  to  state  a  public  of- 
fense, in  that  the  particular  acts  by  means 
of  which  defendant  persuaded  tbe  witness  to 
absent  himself  from  court  are  not  stated; 
and  (2)  that  the  evidence  is  insufficient  to 
Justify  the  verdict,  in  that  the  complaining 
witness,  upon  whose  testimony  the  state  re- 
lied, was  an  accomplice,  and  there  was  no 
corroboratioii. 
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Neither  oontentlon  requlreB  extended  dis- 
cussion. The  indictment  follows  the  language 
of  the  statute,  and  is  not  defective  in  not  par- 
tlcnlarizing  the  methods  used  by  defendant 
In  inducing  the  witness  to  keep  away  from 
the  court  The  rule  stated  in  State  v.  How- 
ard, 66  Minn.  312,  68  N.  W.  1096,  34  L.  B.  A. 
ITS,  61  Am.  St.  Rep.  403,  does  not  apply,  and 
the  case  is  not  in  point  We  find  ample  cor- 
roborative evidence,  and  taken  as  a  whole  it 
fully  supports  the  verdict 

Judgment  aflBrmed. 


BARTLETT  v.  RYAN.     (No.  20eQO.> 
(Supreme  Court  of  Minnesota.    Nor,  15,  IMS.) 

(Byllahut  (y  the  Court.) 

CoRPOKAnoRS  4=9269(3)— WrrNKSSKS  «S3414 
(1)  —  Action  to  Enfobck  Stockholdeb'b 

DOUBLX    iJABrLrrT— BVIDEWCB— DiSCBETIOH 

OF  Tbiai.  Cottht. 
The  evidence  examined,  and  held  sofficient  to 
support  the  verdict 

As  to  the  admissibility  of  collateral  circum- 
stances corroborative  of  a  litigant's  witness  the 
trial  court  is  vested  with  a  sound  diseNtion, 
which  was  not  abused  in  the  ruling  bete  dial- 
lenged. 

Appeal  from  District  Court  Ramsey  Coun- 
ty; James  C.  Michael,  Judge. 

Action  by  Merrill  Bartlett,  as  receiver  of 
a  bankrupt  corporation,  against  M.  P.  Ryan, 
to  enforce  a  stockholder's  double  liability. 
Verdict  for  defendant.  From  an  order  deny- 
ing his  motion  in  the  alternative  for  Judg- 
ment or  a  new  trial,  plaintiff  appeals.  Order 
affirmed. 

Allen  tc  Fletdier,  of  Minneapolis  for  ap- 
pellant. Selover,  Schultz  A  Selover,  of  Min- 
neapolis (Moore,  Oppenhelmer  &  Peterson, 
of  St  Paul,  of  counsel),  for  respondent 

BOI/T,  J.  Action  to  enforce  a  stockhold- 
er's double  liability,  by  a  receiver  of  a  bank- 
rupt corporation  and  verdict  for  defendant 
Plaintllf  appeals  from  the  order  denying  his 
motion  In  the  altematlTe  for  Judgment  or  a 
new  trial. 

The  appeal  presents  for  review  the  suffi- 
dency  of  the  evidence  to  sui^ort  the  verdict, 
and  one  ruling  on  an  offer  of  testimony. 

Defendant  never  subscrll>ed  for  stock  In 
the  corporation,  nor  was  there  any  direct 
testimony  that  any  certlflcatea  of  stock  had 
ever  beai  delivered  to  him.  However,  a 
prima  fade  case  was  made  out  by  the  intro- 
duction of  the  corporate  stockbook,  showing 
stubs  Indicating  that  $15,000  par  value  of 
stock  had  issued  in  defendant's  name.  De- 
fendant positively  denied  that  any  stock  bad 
ever  been  Ixnight  by  him,  or  that  any  certlfl- 
cates  bad  ever  been  delivered  to  or  accepted 
by  him.  He  also  contended  that  the  only 
manner  he  was  Interested  In  the  coriK>ration 
or  its  affairs  was  as  a  creditor,  having  fur- 
nished it  $15,000  as  a  loan,  and  having  as- 
sisted the  officers  of  the  corporation,  associ- 


ates of  his  in  other  business  ventures,  by  la- 
dorslng  with  them  notes  to  raise  funds  for 
corporate  needs. 

Plaintiff  urges  these  circumstances  to  be 
conclusive  of  defendant's  liability:  When 
the  $15,000  was  turned  over  by  him,  no  note 
or  other  evidence  of  Indebtedness  was  taken; 
defendant  thereafter  Indorsed  notes  in  large 
sums  for  the  purpose  of  raising  funds  for 
the  corporation;  In  response  to  Exhibit  E, 
a  letter  from  Stronge  &  Warner,  customers 
of  the  corporaticm,  Inquiring  whether  the 
representation  of  an  officer  of  the  corpora- 
tion that  defendant  held  stock  therein  to  the 
extmt  of  $15,000  was  true,  he  wrote  that 
he  was  such  owner;  he  attended  the  meetings 
of  the  officers  and  stockholders  of  the  corpo- 
ration ;  he  presented  no  claim  In  the  corpo- 
ration's bankruptcy  proceeding,  although  the 
estate  paid  quite  a  large  dividend  to  the  cred- 
itors; he  served  a  written  notice  purporting 
to  exercise  an  option  contained  in  a  contract 
signed  by  defendant  and  three  officers  of  the 
corporation  to  return  the  stock  and  be  paid 
back  the  $15,000  by  said  three  officers ;  and 
an  admission  of  having  the  certificates  in 
his  possession,  made  at  a  meeting  held  by 
the  parties  interested  In  defending  the  suits 
brought  by  this  plaintiff  to  recover  on  the 
stoclcholderB'  statutory  liability. 

Upon  the  evldmoe  proving  or  tending  to 
prove  these  facts,  counsel  for  appellant  rwe- 
sents  a  very  persuasive  argument  to  this 
court,  and  we  have  no  doubt  that  with  equal 
force  the  points  now  made  were  pressed  upon 
the  Jury's  and  trial  court's  consideration. 
The  burden  of  proof  was  on  plaintiff.  The 
so-called  contract  between  defendant  and 
the  three  officers  of  the  corporation  recites 
that  he  had  bought  this  stock;  but  the  cor- 
poration was  not  a  party  to  that  Instrument, 
and  defendant  is  not  concluded  by  the  re> 
cltals  therein  in  this  action.  The  Jury  could 
accept  his  explanation  of  the  circumstances 
surrounding  the  existence  of  that  paper ;  and 
in  this  connection  it  is  significant  that  the 
officer  who  was  negotiating  with  defendant 
and  to  whom  he  delivered  his  check  for  the 
$15,000,  was  not  called  as  a  witness,  and, 
as  already  indicated,  there  was  no  proof 
that  the  certificates  of  stock  issued  the  day 
before,  according  to  the  stocktwok,  were  then 
or  ever  delivered  to  or  accepted  by  defend- 
ant There  was  a  weakness  here  in  plain- 
tiff's proof  that  the  Jury  oould  not  fail  to 
notice.  The  Jury  had  also  the  testimony  of 
the  president  of  the  corporation  that  defend- 
ant was  not  a  stockholder.  It  further  ap- 
pears that  the  meetings  at  which  defendant 
was  present  were  informal  and  advisory,  no 
vote  was  taken  or  recorded  upon  any  propo- 
sition, and  defendant  accounts  for  bis  pres- 
ence at  such  meetings  by  stating  that  the 
officers  were  interested  with  him  in  another 
corporation  and  were  bis  personal  friends, 
whom  he  was  advising  and  assisting.     He 
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flatly  denied  the  admission  of  ownersblp 
whlcb  plaintiff's  witnesses  said  he  made  at 
the  meeting  above  referred  to. 

We  are  unable  to  hold  that  the  verdict  Is 
without  support,  approved  as  it  Is  by  the 
trial  court 

The  one  ruling  at  the  trial  assigned  as 
error  arose  out  of  this  circumstance:  De- 
fendant on  cross-examination  denied  that, 
at  the  above  referred  to  meeting  of  the  par- 
ties Interested  In  defending  the  stockhold- 
ers' liability  suits,  he  did  disclose  to  those 
present  the  existence  of  Exhibit  B  and  his 
answer  thereto.  The  exhibit,  with  his  an- 
swer, were  already  In  evidence.  On  rebuttal, 
plaintiff  sought  to  prove  by  Stronge  &  Warn- 
er that  the  first  Inquiry  for  Exhibit  E  came 
from  plaintiff's  attorney,  on  the  claim  that 
this  would  be  corroborative  of  the  witness 
who  was  present  at  the  meeting,  and  who  had 
testified  that  such  disclosure  of  the  docu- 
ments was  then  made  by  defendant  There 
was  no  proof,  or  offer  to  prove,  that  the  at- 
torney obtained  knowledge  of  the  exhibits 
from  this  witness,  or  any  other  person  pres- 
ent at  the  meeting.  The  proof  offered  was 
upon  a  collateral  matter,  and  could  only 
avail  to  raise  an  Inference  of  doubtful  value. 
With  respect  to  that  sort  of  evidence  the 
trial  court  must  exercise  a  sound  discretion 
in  ruling  on  Its  admissibility.  We  can  see 
no  abuse  of  this  discretion  In  the  ruling  ex- 
cluding the  offered  proof. 

We  see  no  legal  ground  for  disturbing  the 
action  of  the  trial  court 

Order  affirmed. 


QDINN-SHiaPERDSON   CO.  v.   GREAT 
NORTHERN  RT.  CO.    (No.  20961.) 

(Supreme  Court  of  Minnesota.    Nov.  22,  1918.) 

(ByUahui  by  the  Court.) 
Oabbiebs  *=>64,  88  —  Wbohqfui,  Dklivkbt  — 

CONTBACT  OF  CAEBIAGE— INSPECTION. 

A  contract  for  the  shipment  of  a  car  of 
wheat  over  the  line  of  defendant's  road  contain- 
ed the  provision  that  the  wheat  should  not  be  de- 
livered to  a  named  prospective  purchaser  with- 
out a  surrender  of  the  bill  of  lading,  and  that 
such  prospective  purchaser  should  not  be  permit- 
ted to  inspect  the  wheat  before  such  delivery. 
It  is  held:  ,     , 

1.  That  the  act  of  defendant  on  the  arrival 
of  the  car  at  destination  in  switching  the  same 
at  the  instance  of  the  prospective  purchaser 
onto  an  unloading  side  track  did  not  constitute 
a  delivery  to  such  purchaser;   and 

2.  That  the  carrier  in  sucn  a  case  is  not  re- 
sponsible for  an  inspection  by  the  prospective 
purchaser,  when  made  through  secret  and 
stealthy  means,  without  the  knowledge  or  con- 
sent of  the  carrier. 

Appeal  from  Municipal  Court  of  Minneap- 
olis;  ^barles  L.  Smith,  Judge. 

Action  by  the  Quinn-S&Mperdson  Com- 
pany against  the  Great  Northern  Railway 
Company.  Judgment  for  defendant,  plain- 
tiff's motion  for  a  finding  that  defendant 
wrongfully   delivered  wheat  to  prospective 


purchaser  or  f«r  a  new  trial  denied,  and  it 
appeals.    Order  affirmed. 

John  F.  Devaney  and  E.  3.  Frlsbee,  both 
of  Minneapolis,  for  appellant  Cobb,  Wheel- 
wright 8c  DUle,  of  Minneapolis,  M.  L.  Coun- 
tryman, of  St  Paul,  and  John  C.  Beusoo, 
of  Minneapolis,  fbr  respondent 

BROWN,  C.  J.  Plaintiff  is  a  corporation 
organized  under  the  laws  of  the  state,  and 
engaged  in  the  grain  and  produce  business 
nt  Minneapolis.  On  March  16,  1914,  the  com- 
pany delivered  to  defendant  at  Minneapolis, 
for  shipment  over  its  line  of  road  to  Grand 
Forks,  in  the  state  of  North  I>akota,  a  car- 
load of  seed  wheat,  consigned  to  itself,  with 
directions,  on  arrival  at  destination,  to  notify 
the  Grand  Forks  Seed  Company.  The  ship- 
ment was  made  pursuant  to  previous  nego- 
tiations with  the  seed  company  as  a  pros- 
pective purchaser,  and  upon  the  arrival  of 
the  car  at  Grand  Forks  that  company  was 
promptly  notified  by  defendant's  station 
agent  Upon  receipt  of  the  notice  agents  ot 
the  seed  company  Inspected  the  wheat  in  the 
car  and  for  reasons  not  here  Important  de- 
clined to  accept  It  The  refusal  to  accept 
was  oommnnlcated  to  plaintiff  on  March 
25th,  and'  on  the  80th  plaintiff  sold  the  wheat 
to  other  parties,  bat  at  a  price  something 
less  than  the  market  value  on  the  25th,  the 
date  on  which  the  seed  company  rejected  the 
wheat  and  refused  to  take  it. 

The  shipment  of  the  wheat  was  under  a 
bill  of  Indlng  Which  contained  the  follow- 
ing stipulation  or  condition,  namely: 

"The  surrender  of  this  original  order  bill  of 
lading  properly  indorsed  shiul  be  required  be- 
fore the  delivery  of  the  property.  Inspection  ot 
property  covered  by  this  bill  of  lading  will  not 
be  permitted,  unless  provided  by  law,  or  unless 
permission  is  indorsed  on  this  original  bill  of 
lading,  or  given  in  writing  by  the  supper." 

Plaintiff  brought  this  action  to  recover  the 
loss  in  the  market  value  of  tiie  wheat,  above 
referred  to,  on  the  theory  and  dnim  that 
defendant  was  responsible  for  such  loss  be- 
cause of  a  violation  of  the  terms  of  the  bill 
of  lading;  In  that  defendant  delivered  the 
car  of  wheat  to  the  seed  company  without 
requiring  a  surrender  of  the  bill  of  lading, 
and  pwmltted  an  inspection  of  the  wheat,  ^ 
contrary  to  the  provisions  of  the  hill  of  lad- 
ing, thus  affording  the  seed  company  an  op- 
portunity to  discover  an  excuse  for  refus-  I 
Ing  to  accept  the  wheat 

Defendant  by  its  answer  put  in  issue  the    i 
alleged  violations  of  the  contract,  and  the    ' 
trial  court  found  that  defendant  did  not  con- 
sent to  or  permit  an  inspection  of  the  wheat    ^ 
by  the  seed  company,  that  there  was  no  vio- 
lation of  the  terms  of  the  bill  of  lading  in 
that  respect,  and  upon  that  finding  ordered    j 
Judgment   for   defendant     Plalntifr   subse- 
quently moved  the  court  for  a  finding  that    I 
defendant  wrongfully  delivered  the  wheat  to    ' 
the  seed  company,  or  for  a  new  tnal  of  the 
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action.  The  motion  was  denied,  and  plain- 
tiff appealed. 

Our  consideration  of  tbe  case  Is  limited 
to  the  intjalry  wheth^  the  evldeoce  Is  clear- 
ly and  manifestly  against  tbe  finding  that 
defendant  did  not  violate  the  terms  of  the 
bill  of  lading  by  permitting  an  inspection 
of  the  wheat,  and  its  refusal  to  find  that 
defendant  violated  the  contract  by  a  de- 
livery of  the  wheat  without  a  surrender  of 
tbe  bill  of  lading.  As  we  answer  both  ques- 
tions in  the  negative,  a  consideration  of  tbe 
question  of  plaintiff's  rights,  had  defendant 
violated  the  contract  in  tbe  respect  stated, 
becomes  unnecessary. 

It  is  quite  clear  from  the  evidence  that 
the  Inspection  of  tbe  wheat  by  the  seed  com- 
pany was  without  tbe  knowledge  of  defend- 
ant No  consent  thereto  was  given  by  its 
agents.  Defendant  cannot  be  held  liable  for 
an  inspection  gained  by  a  secret  or  stealthy 
entry  into  the  car.  finch  seems  to  have  been 
the  method  adopted  by  the  agents  of  tbe  seed 
company.  Tbe  only  evidence  claimed  to  sup- 
port the  theory  that  defendant  wrongfully 
delivered  the  wheat  to  the  seefl  company 
is-fonnd  In  the  fact  that  at  the  suggestion 
or  request  of  that  company  defendant's  agent 
caused  the  car  containing  the  wheat  to  be 
switched  onto  the  delivery  trade,  the  side 
track  from  which  like  shipments  were  usual- 
ly unloaded.  In  our  view  of  the  evidence, 
tbat  fact  Is  wholly  insufficient  to  require  a 
finding  that  defendant  thereby  Intended  to 
deliver  the  car  unconditionally  to  tbe  seed 
company.  It  had  no  right  to  do  so  without 
a  surrender  of  tbe  bill  of  lading;  and,  if 
the  court  had  found  such  delivery,  we  are 
clear  that  It  could  not  be  sustained  on  the 
evidence  here  presented.  There  was,  there- 
fore, no  error  In  tbe  refusal  of  the  court 
to  so  find. 

Order  affirmed. 


GOBSE  V.  GOUZE  et  al.    (No.  20048.) 
(Sapreme  Court  of  Minnesota.    Nov.  22,  1918.) 

(SyUabu*  by  the  CourtJ 
ISTOXICATIN&     IiIQUOBS     "SsoSie— UKI^WFUI, 

FuBNisHiNo  OF  liiqnoB— Civil  Dauaoes— 

Etidesck. 
Action  to  recover  for  death  of  plaintiffs  hus- 
band, alleged  to  have  been  caused  by  the  use  of 
iDtotjcating  liquor  nnlawfally  furnished  to  the 
deceased  by  defendant.  Held,  that  tiie  trial 
court  properly  directed  a  verdict  for  defendant 
It  the  cfUme  of  plaintiffs  case,  upon  the  ground 
of  failure  of  proof  of  an  unlawfnl  farnishing  of 
Uqnor. 

Appeal  from  District  Court,  8t  Louis 
County;    Edward  Freeman,  Judge. 

Action  by  Maria  Gorse  against  John  Oouze 
Md  others.  Judgment  for  defendants  upon 
a  directed  verdict.  From  an  order  denying 
her  motion  for  a  new  trial,  plaintiff  appeals. 
Affirmed. 


A.  J.  Thomas,  of  Ely,  and  John  Jenswold, 
of  Duluth,  for  appellant.  Abbott,  MacPber- 
ran  ft  Gilbert,  of  Duluth,  for  respondenta. 

QUINN,  J.  Action  by  Maria  Gorse  to  re- 
cover for  tbe  death  of  her  husband,  Jdbn 
Gorse,  alleged  to  have  been  caused  by  the 
use  of  Intoxicating  liquor  unlawfully  sold 
and  furnished  to  him  by  tbe  defoidant  on 
November  1,  1016.  At  the  close  of  plain- 
tiff's case  tbe  court,  upon  motion  of  the  de- 
fadant,  directed  the  Jury  to  return  a  ver- 
dict in  favor  of  the  defendant,  upon  the  the- 
ory tbat  tbe  testimony  failed  to  show  that 
tbe  defendant  unlawfully  sold  and  furnished 
intoxicating  liquor  to  plalntifTs  husband. 
From  an  order  denying  her  motion  for  a 
new  trial,  plaintiff  appealed. 

Tlie  defendant  Gouze  was  a  licensed  saloon 
keeper  in  the  city  of  Ely,  St  Louis  county. 
The  plalntUTs  husband  was  a  miner  by  occu- 
pation. He  resided  with  bis- family  a  few 
blocks  from  defendant's  place  of  business. 
But  three  witnesses  were .  examined  upon 
the  trin>.  They  were  Dr.  SulUvan,  the  de- 
fendant upon  cro8»«xamination  under  the 
statute,  and  the  plaintiff. 

Dr.  Sullivan  testified  that  he  examined 
the  plalntifTs  husband  on  tbe  morning  fol- 
lowing his  Injury;  that  he  was  then  un- 
conscious, in  a  state  of  coma,  and  one  side 
paralyzed;  that  after  bis  death  they  per- 
formed an  autopsy,  and  found  both  plates 
of  the  skull  fractured  clear  througb,  which 
was  tbe  immediate  cause  of  bis  death. 

Upon  cross-examination  the  defendant 
testified,  in  effect,  tbat  between  9  and  Id 
o'clock  in  the  forenoon  on  November  1,  1016^ 
the  i^aintUTs  husband  came  to  his  saloon 
to  pay  $105  which  he  owed  him  for  two  pigs 
and  some  borrowed  money;  that  while  he 
was  there  Frank  Orasen,  Frank  Hren,  and 
John  Potboy  came  Into  the  place;  that  some 
time  thereafter  Orazen  offered  to  treat  those 
present  to  SMnething  to  drink;  that  Gorse 
said  he  would  take  beer,  as  did  two  of  the 
others;  tbat  a  small  bottle  of  beer  was  set 
out  for  Gorse,  but  that  there  were  not  bottles 
enough  at  the  bar  for  all;  that  at  that  time 
bis  wlfb  passed  through  the  room  on  her 
way  to  tbe  basement  to  get  some  vegetables 
for  dinner;  tbat  be  asked  her  to  bring  up 
some  small  botUes  of  beer;  that  Gorse  had 
not  drunk  his  beer,  but  spoke  up  and  said 
he  would  go  and  get  some  bottles  from  tbe 
basement;  tbat  he  tiien  followed  Mrs.  Gouze 
Into  the  basement;  that  Mrs.  Gouze  return- 
ed shortiy  with  her  vegetables,  Gorse  fol- 
lowing her  without  any  botUes;  that  be 
immediately  turned  and  went  back  Into  the 
basement;  that  shortly  thereafter  a  loud 
noise  came  from  tbe  basement,  like  the  fall- 
ing of  a  case  of  bottles;  that  Oracen  went 
to  leam  tbe  trouble,  and  found  Gorse  lying 
on  tbe  cement  floor;  that  he  so  Informed  de- 
fendant, and  then  Orazen  and  Hren  assisted 
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Gorse  up  the  stairs  and  placed  him  in  a  chair 
In  the  back  room;  that  defendant  then  tele- 
phoned for  a  doctor,  and  that  at  about  11 
o'clock  they  carried  Gorse  upstairs  to  de- 
fendant's llTing  rooms  and  placed  him  on  a 
bed;  that  he  then  Informed  Gorse  that  he 
had  phoned  for  a  doctor,  and  that  Gorse  said, 
"Don't  do  that;  let  me  rest  a  little  bit,  and 
I  will  go  hmne  then;''  that  later  he  ordered 
an  automobile,  and  Gorse  was  taken  home; 
that  his  teamster,  John  Sego,  accompanied 
him ;  that  Gorse  was  perfectly  sober  when 
he  came  to  defendant's  place,  and  that  be 
drank  nothing  there;  that  he  had  not  kept 
champagne  in  his  place  for  a  long  time. 

The  plaintiff  testified,  in  effect,  that  her 
dusband  left  home  on  the  day  In  qnestlon 
between  9  and  10  o'clo<^;  that  she  next  saw 
him  at  about  half  past  2  in  the  afternoon; 
that  John  Sego  and  a  chauffeur  brought  him 
home;  that  she  asked  Sego,  "'What  is  the 
matter  with  him?'  and  he  said,  'He  Is 
drunk.' "  Itils  statemoit  was  stricken  from 
the  record  by  the  court  Plaintiff  also  testi- 
fied that  Sego  and  the  cbauffeur  then  carried 
her  husband  into  the  house  and  put  him  on 
the  bed;  that  she  tried  to  talk  with  liim, 
but  he  gave  no  answer;  that  she  left  him 
lying  there  until  6  o'clock  the  next  morning, 
when  she  heard  that  be  fell  in  the  basement; 
that  she  then  called  a  doctor,  who  examined 
him  and  said  he  would  not  "come  to  any 
more";  that  she  then  went  to  defendant's 
place  of  business  and  Inquired  what  had 
happened  to  her  husband;  that  defendant 
said  that  they  were  drinking  a.  little  whisky 
and  beer,  that  her  husband  went  into  the 
basement,  and  fell  down;  that  Mrs.  Gouze 
said  he  had  two  bottles  of  champagne,  and 
that  thfey  said  he  was  drunk. 

Before  the  plaintiff  is  entitled  to  recover 
in  this  case,  ^e  must  show  by  competent 
proof  that  the  defendant  Gouze  unlawfully 
furnished  her  husband  Intoxicating  liquor, 
and  that  the  same  was  the  proximate  cause 
of  the  Injuries  which  resulted  In  his  death. 
We  have  been  unable  to  find  such  evidence 
In  the  record.  The  testimony  of  the  plain- 
tiff as  to  what  the  defendant  and  his  wife 
said  to  her  is  not  suflBdent  proof.  Tlie'jury 
was  entitled  to  more.  Deceased  was  not  an 
Intemperate  person,  as  ai^)ears  from  the  tes- 
timony. T%ree  men  other  than  the  defend- 
ant were  present  when  deceased  went  into 
the  basement,  saw  him,  and  heard  him  talk. 
None  were  called  to  testify.  Two  other  men 
took  bim  home,  carried  him  into  the  house, 
and  placed  him  on  his  bed.  Neither  was 
called  to  testify.  The  testimony  is  silent  as 
to  whether  there  was  an  odor  of  liquor  about 
his  person  at  the  time.  There  is  no  direct 
testimony  that  the  deceased  drank  any  liq- 
uor, or  that  he  was  intoxicated  on  the  day 
of  his  Injury.  The  plaintiff  tesUfled  that 
when  her  husband  left  home  on  the  day  in 
question  he  had  $160  with  him,  and  that 


when  he  was  brought  back  he  had  but  f23. 
He  paid  the  defendant  $105.  What  became 
of  the  other  $20  does  not  appear;  but  Its 
absence  alone  cannot  be  said  to  prove  that 
the  defendant  received  it,  or  that  he  unlaw- 
fully furnished  liquor  to  deceased.  The 
plaintiff  also  testified  that  in  the  defendant's 
presence  his  wife  stated  that  the  deceased 
had  two  bottles  of  dtampagne.  Defendant 
testified  that  he  had  not  kept  champagne  In 
his  place  for  a  long  time.  Such  statement 
cannot  be  said  to  amount  to  proof  of  an  un- 
lawful furnishing  of  liquor  to  deceased.  We 
think  there  was  a  total  lack  of  proof,  and 
that  a  verdict  was  properly  directed. 
AflJrmed. 


KENNEDY  et  al.  v.  CITX  OP  FARGO  rt  al. 

CITY  OF  FARGO  v.  KENNEDY  et  al. 

(Supreme  Court  of  North  Dakota.    Sept.  9, 

1918.) 

(Syllahut  by  the  Court.) 

1.  Mtjnicipai,  Cobpobations  <S=3892  —  Side- 
walks—Obstbtjction— Pee. 

Whatever  space  in  a  public  place  In  a  city 
is  set  apart  for  the  use  of  the  public  as  a  side- 
walk, the  public  has  a  ricbt  to  use  in  its  entire- 
tv,  free  from  any  and  all  unauthorized  obstruc- 
tions and  this,  even  though  the  fee  to  the  street 
may  be  in  adjacoit  property  owners  and  not  in 
the  public. 

2.  Estoppel  «s»62(8)  —  Municipai,  Cobpora- 
TioKS— Failcbk  to  £>nfobce  Obdinances. 

A  city  is  not  estopped,  by  reason  of  its  past 
failure  to  enforce  its  ordinances  against  the  ob- 
struction of  sidewalks,  from  subsequently  re- 
moving all  obstructions  therefrom. 

3.  MuwiciPAL  Cobpobations  «=s>696— Sidk- 
WALKS— Removal  of  OBSTsncTioNS. 

Under  the  provisions  of  section  3818,  Comp. 
Laws  1913,  the  city  commissioners  of  the  city  of 
Fargo  have  the  power  to  compel  the  removal  of 
areaways  which  encroach  upon  the  public  side- 
walks. 

(Additional  Syllahut  ly  Editorial  Staff.) 

4.  Municipal  Cobpobations  ©=»601  —  Ob- 
struction OF  Sidewalk — Pebmit— "Altera- 
tion OF  Building." 

Under  Comp.  Laws  .1913,  {  3818,  relating  to 
city  commissioners'  power  over  sidewalks,  and 
ordinance  of  city  of  Fargo  forbidding  injury  to 
sidewalk  without  a  permit,  requiring  application 
to  inspector  of  buildings  for  permits  to  alter  or 
repair  any  building,  etc.,  a  permit  was  neces- 
sary for  construction  of  an  areaway  to  basement 
wiut  steps,  etc.,  as  that  was  an  "alteration  of 
building.'' 

[Ed.  Note.— Ftor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Altera- 
tion.] 

Robinson,  J.,  dissenting. 

Appeal  from  District  Court,  Cass  County; 
C.  M.  Cooley,  Judge. 

Mandamus  by  the  City  of  Fargo  against 
James  Kennedy  and  others  to  compel  the 
abatement  of  an  areaway,  and  action  by 
James  Kennedy  and  others  against  the  City 
of  Fargo  and  others  for  a  permanent  injunc- 
tion. Writ  of  mandamus  quashed,  and  the 
City  of  Fargo  appeals,  and  temporary  re- 
straining order  granted  to  plaintiffs  Kennedy 
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and  others,  and  the  Oity  of  Fargo  and  others 
appeaL  Order  In  original  action  reversed 
and  permanent  injunction  ordered  to  issue, 
and  order  in  cross-action  reversed  and  tempo- 
rary Injunction  vacated. 

The  case  of  Kennedy  et  aL  ▼.  City  of  Fargo 
et  al.  involves  an  appeal  from  a  temporary 
Injunction,  enjoining  and  restraining  the  city 
of  Fargo,  its  dty  commissioners,  its  city  en- 
gineer, Its  City  attorney,  and  its  city  building 
Inspector,  "from  obstructing,  hindering  or  in- 
terfering with  the  plaintiffs  (vrho  are  the 
owners  or  lessees  of  certain  abutting  prop- 
erty) in  the  use  and  maintenance  of  that 
certain  areaway,  located  immediately  in  front 
of  the  tbree-story  brick  buUdlng  and  base- 
ment, known  as  the  Hotel  Dacotah,  said 
areaway  providing  an  entrance  and  opening 
to  the  basement  of  said  building  and  the  bar- 
ber shop  of  the  above-named  defendant, 
James  P.  Reynolds,  said  areaway  to  be  pro- 
tected by  railings  and  gate  as  set  forth  in  the 
files  in  this  action,  pending  the  trial  of  said 
action  on  the  merits." 
j  It  appears  from  the  record  that  Broadway, 

inclndlng  the  whole  of  the  sidewalk  on  the 
I  east  side  and  in  front  of  the  Hotel  Dacotah, 
I        has  been  the  principal  business  street  of  the 


I 


city  of  Fargo  for  40  years;  that  the  tracks 
of  the  Northern  Pacific  Railway  Company 
cross  Broadway  Just  South  of  the  said  hotel, 
and  there  are  three  of  such  tracks  diverging 
Just  east  and  west  of  the  street;  that  all 
trains  cross  Broadway  at  this  point  and 
much  switching  and  making  up  of  trains  is 
tbere  done;  that  through  passenger  trains 
going  west  are  so  long  that  almost  Invariably 
tbe  rear  coaches  extend  halfway  or  more 
across  the  crossing  and  obstruct  the  west 
half  of  the  street,  and  such  trains  usually 
stop  for  seven  minutes  or  longer;  that,  aside 
from  ordinary  pedestrian  travel  on  the  east 
sidewalk,  numbers  are  in  tbe  habit  of  cross- 
ing from  the  west  side  to  the  east  walk  when 
tie  former  is  obstructed  by  trains;  that  the 
southwest  comer  of  the  Hotel  Dacotah  is 
14  feet  north  of  the  gate  and  la  about  24  feet 
north  of  the  rail  of  the  track;  that  the  gate 
does  not  extend  clear  across  the  sidewalk, 
and  pedestrians  .crossing  when  it  is  down 
often  go  around  tbe  end ;  and  that  the  same 
is  true  of  the  gate  on  the  south  side.  Tb« 
record  also  shows  that  in  1016  plaintiffs  made 
an  appltcatioD  for  leave  to  make  an  excava- 
tion in  the  sidewalk  immediately  in  front  of 
tbe  hot^  and  near  tbe  southwest  corner,  but 
tbat  this  application  was  denied.  It  appears, 
Iwwever,  tbat  the  bnilding  inspector  after- 
wards stated  that  there  was  a  misunder- 
standing as  to  whether  tbe  areaway  was  to 
be  located  in  front  of  the  Dacotah  Hotel  or 
on  one  side,  and  that,  if  it  was  to  be  erected 
on  the  side,  no  permit  was  necessary,  as  it 
Would  have  been  on  railroad  pr«^)erty,  but 
tbat,  if  he  bad  understood  that  the  areaway 
w«8  to  be  erected  in  front  of  the  buUdlng, 
b*  wonld  have  granted  the  permit.    However 


tbat  may  be,  the  plaintiffs  proceeded  with 
tbe  construction  of  tbe  areaway,  and,  after 
the  same  was  partially  constructed,  the  city 
ordered  tfaem  to  desist,  but  brought  no  action 
and  took  no  legal  steps  to  enforce  such  legal 
demand.  The  plaintiffs  then  proceeded,  and 
just  a>s  they  were  about  to  place  the  railings, 
guards,  etc.,  in  position,  tbe  city  brought  tbe 
present  mandamus  proceeding  to  compel  the 
abatement  of  such  areaway.  In  this  case  tbe 
writ  was  quashed  by  tbe  trial  Judge  and  an 
appeal  was  taken. 

Later  tbe  city  authorities  removed  tbe 
railing  and  closed  up  tlie  areaway,  and  plain- 
tiffs brought  this  action  against  tbe  city  for 
a  permanent  injunction,  restraining  such  dty 
from  interfering  with  the  plaintiffs*  use  of 
sttcb  premises  and  of  tbe  areaway.  An  order 
to  show  cause  wby  a  temporary  restraining 
order,  restraining  the  city  from  interfering 
with  the  use  of  the  premises  pending  tbe  ac- 
tion, sboiild  not  be  issued  or  made-  by  the 
court,  was  then  obtained,  and  on  tbe  bearing 
tbe  temporary  restraining  order  was  granted, 
and  from  this  order  an  appeal  was  also  tak- 
en. GCbese  two  ap3?eala  are  now.  before  the 
oonrt 

Spalding  &,  Shnre,  of  Fargo,  for  City  of 
Fargo.  Lawrence  &  Hnrphy  and  Bamett  A 
Richardson,  ail  of  Fargo,  for  property  own- 
ers. 

BBUGB,  C.  3.  (after  stating  tbe  facta  as 
above),    nie  statute  provides  that — 

"The  board  of  dty  commlaaioners  shall  have 
I>ower:  *  *  *  To  lay  out,  open,  alter,  estab- 
lish, widen,  grade,  pave,  park^  or  otherwise  im- 
prove streets,  alleys,  avenues,  sidewalks;  *  *  * 
to  prevent  and  remove  obstructions  and  en- 
croachments upon  the  same;  *  *  *  to  regu-  ' 
late  the  use  of  sidewalks  and  all  itrncturea  there- 
under and  to  require  the  owner  or  occupant  of 
any  premises  to  Keep  the  Bidewalks  in  front  of 
or  along  the  same  free  from  snow  or  other  ob- 
atmc^ns ;  •  •  •  to  dedare  what  should  be 
a  nuisance  and  abate  the  same."  See  section 
3818,  Compiled  Laws  1913. 

Section  3818,  Compiled  Laws  1013,  also 
gives  to  tbe  dty  commissioners  tbe  power 
"to  dedare  what  shall  be  a  nuisance  and  abate 
the  same."  Section  14  of  the  Revised  Ordi- 
nance of  the  City  of  Fargo  provides: 

"That  no  person  shall  injure  or  tear  up  any 
sidewalk  or  crosswalk,  dram  or  sewer  or  any 
part  thereof,  or  dig  any  hole,  ditch:  or  drain  in 
any  street  or  sidewalk  or  public  ground,  or  re- 
move any  gravel,  sod,  or  sand,  from  any  street, 
without  procuring  a  permit  from  the  city  engi- 
neer so  to  do." 

Chapter  13  of  these  ordinances  provides 
that— 

"It  shall  be  the  duty  of  the  inspector  of  build- 
ings *  *  *  to  examine  all  certificates,  per- 
mits and  notices  required  to  be  under  this  provi- 
sion ;  to  make  complaint  of  all  violation  there- 
of. *  *  *  The  inspector  of  buildings  shall 
have  full  power  to  pass  on  all  questions  arising 
under  tbe  provisions  of  this  ordinance,  rdating 
to  the  manner  of  constmctian  or  material  to  be 
used  in  the  construction,  altering  or  repairing 
of  any  building." 

It  then  provides  in  section  2  f<»  an  ap- 
plication to  be  made  to  tbe  inspedor  for  any 
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"permit  to  erect,  repair,  change  or  alter  any 
IniUdlng  or  structure"  and  how  such  appli- 
cation shall  be  made,  and  that  it  shall  not  be 
lawful  to  materially  alter  any  bnUdlnf:  with- 
out a  permit  from  the  building  inspector." 

Chapter  18  also  provides,  among  other 
things  that  "no  stairway  or  open  areaway 
shall  extend  Into  the  sidewalk  more  than 
four  feet  on  streets  having  walks  fourteen 
feet  wide,  or  more  than  three  feet  on  streets 
having  walks  less  than  fourteen  feet  wide," 
and  requires  such  stairway  or  open  area  to 
be  protected  by  strong  iron  or  brass  railings. 

The  obstruction  complained  of  was  about 
8  feet  wide  and  left  about  8V^  feet  clear 
space  on  the  sidewalk. 

It  appears,  also,  that  subsequently  to  the 
plaintiffs  application  for  a  permit,  a  res- 
olution was  pasted  by  such  commission,  for- 
bidding the  issuance  of  any  more  permits  fOr 
area  ways. 

There  can  be  no  doubt  that  the  areaway  In 
question  tends  to  obstruct  the  sidewalk,  nor 
can  there  be  any  question  that  there  is  ex- 
tensive travel  upon  the  walk,  and  that  at  the 
times  when  the  trains  block  the  crossing  that 
travel  Is  largely  Increased.  The  plaintiffs, 
however,  contend  that: 

(1)  No  permit  was  necessary  under  the 
terms  of  the  ordinance. 

(2)  A  proper  application  for  a  permit  was 
made,  but  by  reason  of  a  clerical  misunder- 
standing was  not  formally  issued;  that,  if 
a  permit  was  refUHed,  such  refusal  was  un- 
warranted and  arbitrary. 

[1 , 2]  It  Is  first  maintained  that  reference 
to  i)ermlts  is  made  only  in  connection  with 
t;he  construction  or  alteration  of  bnlldlngs 
and  other  erections,  and  that  section  4d  of 
the  ordinance,  being  the  section  expressly 
providing  for  areaways,  makes  no  reference 
to  the  necessity  of  any  permit.  We  think, 
however,  there  is  no  merit  In  this  contention. 
The  ordinance  provides  for  an  application  to 
be  made  to  the  inspector  for  a  permit  to 
erect,  repair,  change,  or  alter  any  building. 

[4]  Section  49  of  the  ordinance  provides 
that  "no  stairway,  or  open  areaway  shall  ex- 
tend into  the  sidewalk  more  than  four  feet," 
etc.,  and  mentions  stairways  and  open  area- 
ways  In  connection  with  porticoes,  bay  win- 
dows, and  brackets.  It  Is  quite  clear  to  us 
that,  when  a  person  is  erecting  an  areaway 
and  building  steps  and  making  a  doorway  in 
order  that  access  may  be  had  from  the  street 
to  a '  room  in  the  basement  of  a  house  or 
building,  he  is  repairing,  altering,  and  chang- 
ing such  building,  even  if  he  is  not  erecting 
such  structure. 

In  the  case  of  State  v.  Kean,  69  N.  K.  122, 
45  AtL  256,  48  L.  R.  A.  102,  a  bay  window 
which  projected  from  a  building,  and  which 
extended  into  and  over  a  street,  but  did  not 
extend  downward  within  eight  feet  of  the 
ground,  was  held  to  be  an  "obstruction"  and 
to  come  within  the  term  "building"  or  "struc- 
ture." While  In  the  case  of  Karasek  v.  Peler, 
22  Wash.  419,  61  Pac  33,  50  L.  R.  A.  345,  a 


fence  was  held  to  be  a  "structure."  Here  we 
have  a  stairway  and  a  railing,  and  we  have 
an  alteration  to  the  building  by  making  a 
new  entrance  thereto,  and  by  erecting  a  door 
therein,  excavating  around  its  foundation, 
and  removing  a  part  of  Its  lateral  support. 

We  do  not  deem  it  material  whether  the 
fee  to  a  street  In  a  city  and  the  fee  to  the 
particular  street  in  question  was  in  the  pub- 
lic or  not  The  right  of  the  public  to  pre- 
vent obstructions  to  the  free  passage  there- 
over seems  to  exist  In  either  event  Where 
the  fee  rests  In  the  property  owner,  there 
can  be  doubt  of  his  right  to  extend  hia  cellar 
or  foundation  beneath  the  sidewalk.  There 
can  be  no  doubt,  however,  of  the  right  of 
the  city  to  require  a  permit  before  the  bond- 
ing is  so  Improved  or  the  new  structure  is 
erected.  Where,  as  In  the  case  at  bar,  he 
seeks  to  appropriate  a  part  of  the  sidewalk 
and  to  erect  a  permanent  obstruction  thereon 
and  to  make  an  excavation  therein.  It  is 
perfectly  clear  that  the  dty  has  iJoth  the 
power  to  require  a  permit  and  to  refuse  the 
appropriation  of  the  street  and  the  limiting 
of  the  surface  over  which  the  public  may 
travel,  if  it  so  desires.  The  right  of  tlie 
public  travel  still  exists,  and  the  rights  of 
the  owner  may  grow  less  as  the  public  needs 
Increasa  Allen  v.  City  of  Boston,  158  Mass. 
324,  325,  34  N.  E.  519,  38  Am.  St  Rep.  423 ; 
State  V.  Kean,  supra. 

The  statute  clearly  gives  to  the  board  of 
of  the  city  commissioners  the  power  to  "lay 
out,  open,  alter,  establish,  widen,  grade,  pave, 
•  ♦  *  streets,  alleys,  avenues  [and]  side- 
walks, •  •  ♦  and  •  ♦  »  to  prevent 
and  remove  obstructions  and.  encroachments 
upon  the  same;  and  •  *  •  to  regulate  the 
use  of  sidewalks  and  all  structures  thereun- 
der." 

Nor  are  we  concerned  with  the  question 
whether  the  obstruction  was  a  reasonable 
obstruction  or  not,  or  whether  it  was  unrea- 
sonable for  the  public  to  Insist  on  the  full 
use  of  the  sidewalk.  The  fact  is  that  the 
public  had  the  right  to  the  use  of  the  whole 
walk,  and  free  from  any  obstruction  what- 
ever. 

There  is,  in  fact,  a  wide  distinction  between 
an  excavation  under  the  walk,  which  does 
not  Interfere  with  Its  full  use,  and  one  which 
cuts  therein  and  materially  lessens  its  area. 
Chapman  v.  City  of  Lincoln,  84  Neb.  534, 
121  N.  W.  596,  25  L.  R.  A.  (N.  8.)  400. 

It  will  be  noticed  that  the  charter  of  the 
dty  gives  it  the  full  power  to  declare  and 
abate  nuisances  and  to  prevent  and  remove 
obstructions  and  encroachments  upon  the 
street  and  the  sidewalks,  and  we  do  not  have 
to  consider  the  many  cases  which  deal  with 
charters  forbidding  the  grrantlng  of  permits 
for  permanent  encroachments  or  with  the 
right  of  the  dty  to  restrict  the  public  use 
and  to  allow  obstructions  to  public  travel. 
Here  the  public  Is  merely  seeking  to  assert 
its  rights,  and  under  a  general  grant  of  pow- 
er, and  the  general  rule  undoubtedly  is  that 


Digitized  by 


Google 


N.DJ 


KENKEDT  t.  OITT  OJ*  PAHGO  ' 


427 


"a  mnnldpality  may  reaulre  the  removal  ot 
an  obstmctlon  on  a  street  notwitbstandlxig 
there  Is  still  omple  room  left  for  the  passage 
of  teams."  "Thla,"  says  Judge  ^iott,  "is 
the  only  safe  rule,  for,  if  one  person  can 
permanontly  use  a  highway  for  his  own  pri- 
vate purxwses,  so  may  all,  and,  if  it  were 
left  to  the  ]ury  to  determine  in  evidence  how 
far  such  an  obstruction  might  encroach  upon 
the  way  without  being  a  nuisance,  there 
would  be  no  certainty  in  the  law,  and  what 
was  at  first  a  matter  of  small  consequence 
would  soon  become  a  burden  not  only  to  ad- 
joining owners  but  to  all  taxpayers  and  to 
the  public  as  well."  Elliott  on  Koads  (3d  Ed.) 
!  828;  L,acy  v.  Oskaloosa,  143  Iowa,  704,  121 
N.  W.  542,  31  li.  R.  A.  (N.  S.)  863.  We,  In- 
deed, find  but  few  cases  which  deny  this 
right  to  the  public,  and  most  of  those  which 
seem  to  deny  it  do  not  deny  it  at  all,  but 
merely  concede  the  right  to  the  municipality 
to  grant  permits  or  revocable  licenses  which 
they  at  any  time  may  cancel  or  revoke.  See 
Kellogg  V.  Cincinnati  Traction  Co.,  80  Ohio 
St  331,  350,  88  N.  B.  882,  23  U  R.  A.  (N.  S.) 
158,  17  Ann.  Cna.  242.  Many  of  the  other 
cases  also  are  cases  In  whldi  the  sole  ques- 
tion is  whether  the  structure  is  In  itself  a 
common-law  luileance  and  whether  a  person 
may  be  indicted  for  maintaining  the  same. 
We  held  in  the  case  of  Village  of  Ashley 
T.  Ashley  Lumber  Co.,  ie»  N.  W.  87,  that  a 
dty  could  require  the  removal  of  that  which 
was  erected  in  violation  of  its  ordinance,  even 
though  the  structure  was  not  in  itself  a  com- 
mon-law nuisance.  Here,  if,  as  we  have  held, 
the  public  Is  entitled  to  the  use  of  the  whole 
walk,  the  obstruction  is  certainly  a  nui- 
sance. 


[3]  Nor  Is  there  any  merit  in  the  conten- 
tion that  In  the  past  the  city  of  Fargo  has 
been  very  liberal  in  its  policy,  of  allowing  ob- 
struction on  Its  streets  and  sidewalks.  We 
are  not  here  dealing  with  the  authority  to 
permit  obstructions,  but  to  forbid  them. 
Upon  the  subject,  however.  It  might  be  well 
to  quote  from  Mr.  McQuillln,  where  he  says: 

"In  many  cities  the  streets  have  been  subject- 
ed to  a  gretit  number  of  invaBlons  for  the  beneOt 
and  use  of  private  owners,  bnt  in  recent  years  it 
has  been  more  and  more  realized  by  the  courts 
how  dangerous  such  invasiona  have  been  and 
bow  if  one  person  ia  permitted  to  use  the  street 
otjters  will  likewise  have  to  be  accorded  the  same 
prlvihegea,  with  the  result  that,  sooner  or  later, 
especially  in  the  larger  cities,  the  rights  of  the 
pubUc  and  of  adjacent  landowners  to  use  the 
streets,  will  be  seriously  interfered  with.  Un- 
questionably many  permits  to  encroach  on  the 
street  are  granted  by  nearly  every  mnnidpality 
of  any  considerable  sise,  whicli,  if  the  question 
were  litigated,  would  be  held  to  be  entirely  be- 
yond the  power  of  the  municipality."  See  Mc- 
Qnillin  on  Municipal  Ooiporatlons,  vol.  8,  p. 
2873. 

For  a  clear  and  full  discussion  of  nearly 
all,  if  not  all,  of  the  questicms  involved,  we 
refer  to  tiie  case  of  Chapman  v.  City  of  Lin- 
cohi,  84  Neb.  634,  121  N.  W.  688,  25  I*  B.  A. 
(N.  8.)  400. 

In  the  case  of  Kennedy  v.  City  of  Far- 
go the  order  of  the  district  court  is  reversed, 
and  the  temporary  injunction  is  ordered  to  be 
set  aside  and  vacated;  whUe  In  the  case  of 
City  of  Fargo  v.  Komedy  et  al  the  order  is 
also  reversed,  and  the  Injunction,  which  Is 
prayed  for,  Is  wdered  to  be  issued  and  to  be 
made  permanent. 


GRAC£i,  J.,  concurs  in  the  result 
INSON,  J.,  dissents. 
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INTERNATIONAL   HARVESTER   CO.    OF 
AMERICA  V,  SOHULTZ.    (No.  20142.) 

(Supreme  (3oort  of  Nebraska.     Nov.  16,  1&18.) 

(Syllalus  &v  the  Couri.) 

1.  GuAEANTT  <3=>35  —  Patmbnt  of  Note  — 

CONBTBUCTION. 

A  guaranty  written  on  certain  negotiable 
promissory  notes  was  in  the  following  form: 
For  value  received,  I  hereby  guarantee  the 
payment  of  the  within  note,  and  all  renewals 
and  extensions  thereof,  to  the  payee  therein 
named,  or  any  owner  and  holder  tnereof;  and  I 
hereby  waive  protest,  due  presentment,  demand 
and  notice  of  nonpayment  thereof;  and  I  •here- 
by waive  diligence  on  the  part  of  any  holder 
thereof  in  coIIectinE  said  note  and  all  defenses 
arising  out  of  lack  of  diligence  in  enforcing 
payment  thereof."  Held,  to  be  a  contract  to 
pay  the  notes  in  suit  by  the  guarantor  upon 
default  by  the  respective  makers  at  maturity. 

(Additional  Syllahui  by  Editorial  Staff.) 

2.  Ooars  4s>S— Powkb  or  Coubts— Comxon 
Law. 

The  power  of  the  courts  to  award  and  tax 
costs  in  legal  proceedings  was  unknown  at  the 
common  law. 

3.  Costs  4=>63—AppoBTiomiKNT— Power  ot 
Doubt. 

In  a,  suit  on  a  guaranty  of  payment  of 
numerous  notes,  each  separately  stated  as  a 
cause  of  action,  where  pending  suit  a  part  of 
notes  were  paid  to  plaintiff  and  causes  of  action 
as  to  such  notes  dismissed,  and  where  judgment 
was  rendered  for  plaintiff  on  remaining  notes,  the 
court,  without  statute  authority,  could  not  ap- 
portion costs,  and  plaintiff  as  prevailing  party 
would  be  entitled  to  costs. 

Appeal  from  District  Court,  Adams 
County;     Dungan,  Judge. 

Suit  by  the  International  Harvester  Com- 
pany of  AmerioB,  against  Stephen  Schnltz. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  W.  James,  of  Hastings,  for  appellant 
T.  J.  Doyle,  of  Lincoln,  for  appellee. 

DEIAN,  J.  This  is  a  suit  to  recover  on  a 
guaranty  of  payment  of  44  negotiable  prom- 
issory notes.  The  makers  were  not  made 
parties  defendant.  A  jury  was  waived. 
Plaintttr  recovered  Judgment  for  $1,927.39 
and  costs.    Defendant  appealed. 

Defendant  purchased  farm  machinery  from 
plaintiff  and  sold  it  to  his  customers,  taking 
the  notes  sued  on  in  payment  Some  were 
payable  to  defendant's  order  and  some  to 
plaintlfTs  order.  All  of  the  notes  were  de- 
livered to  plaintiff  before  maturity.  The 
makers  defaulted  at  maturity,  and  defoid- 
ant  refused  payment  The  guaranty  that  was 
written  on  the  notes  appears  in  the  syllabus. 

[1]  Two  questions  are  presented:  First 
is  the  guaranty  an  independent  contract  by 
defendant  to  pay  to  plaintiff  the  amount  due 
on  the  respective  notes  on  failure  of  makers 
to  pay  at  maturity;  second,  are  any  of  the 
costs  taxable  to  plaintiff? 

The  law  seems  to  be  settled  that  the  guar- 
anty sued  on  is  a  contract  to  pay  the  notes  on 


failure  of  tbe  makers  to  pay^  at  maturity. 
Bloom  ft  C!o.  ▼.  Warder,  Mitchell  &  Co.,  IS 
Neb.  476,  14  N.  W.  395;  Bickford  v.  Gibbs,  S 
Cush.  (Mass.)  154.  In  view  of  the  compre- 
hensive terms  of  the  guaranty,  plaintiff  was 
under  no  obligation  to  undertake  the  collec- 
tion of  the  notes  from  the  makers  nor  tu 
make  them  parties  defendant. 

[2,  3]  Each  of  the  44  notes  was  separately 
stated  as  a  cause  of  action.  While  the  suit 
was  pending,  28  of  the  notes  were  paid  to 
plaintiff  by  the  resipective  makers,  and  as 
to  such  notes  the  causes  of  action  were  dis- 
missed and  Judgment  was  rendered  for  plain- 
tiff on  the  remaining  notes.  Defendant  ar- 
gues that  because  the  suit  was  dismissed  as 
to  the  notes  paid,  a  part  of  the  costs  should 
ttaonefore  be  taxed  to  plaintiff.  His  conten- 
tion cannot  prevail.  The  power  of  the 
courts  to  award  and.  tsax  costs  in  legal  pro- 
ceedings was  unknown  at  the  common  law. 
Branson  v.  Branson,  84  Neb.  288,  121  N.  W. 
106.  We  have  no  statute  in  this  state  au- 
tliorizlng  the  court  to  apportion  any  part 
of  the  costs  against  plaintiff  in  an  action  in- 
volving such  jOacts  as  are  presented  by  the 
i«cord  before  us.  It  follows  that  in  tbe  ab- 
seooe  of  such  statute,  the  prevailing  party 
is  entitled  to  recover  costs.  15  O.  J.  p.  2S,  {  U. 

Finding  no  reversible  error,  tbe  judgment 
is  affirmed. 

SEDGWICK,  J.,  concurring  In  conclusiou 
separately. 


KEITH  V.  RUST  LAND  &  LUMBER  CO. 
(Supreme  Court  of  Wisconsin.    June  19,  1918.) 

On  motion  for  rehearing,  and  to  amend 
mandate.    Motion  denied. 

For  former  opinion,  see  167  Wis.  628,  167 
N.  W.  432. 

PER  CURIAM.  On  June  19,  1918,  a  mo- 
tion by  the  respondent  for  a  rehearing  was 
denied,  with  $15  costs  and  costs  of  motion, 
and  a  motion  by  the  appellants  to  amend  tbe 
mandate  was  denied,  without  costs. 


STANKIEWIOZ  v.  PRANGE  et  al. 
(Supreme  Court  of  Wisconsin.    July  8,  191$.> 

On  motion  for  rehearing.  Mandate  amend- 
ed, and  motion  denied. 

For  former  opinion,  see  167  Wis.  607,  167 
N.  W.  436. 

PER  CURIAM.  A  motion  by  the  respond- 
ent for  a  rehearing  was  denied,  with  $25 
costs,  on  July  8,  1918,  and  the  mandate  was 
amended  to  read  as  follows: 

Judgment  reversed  as  to  appellant  Prange, 
and  cause  remanded,  with  directions  to  dis- 
miss the  complaint  as  to  him. 
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EWIG  V.  CHICAGO,  M.  &  ST,  P.  RT.  CO. 

{Supreme  Ooort  of  Wisconsin.    July  8,  1918.) 

Masttek  and  Skbtant  «=»86— Aoiiok  f<»  Ii»- 
jiTBixs — Waiveb  of  State  Law. 
Where  parties  agreed  on  trial  that,  if  de- 
ceased was  an  employ^  at  the  time  of  the  acci- 
dent, the  action  was  governed  by  the  federal  Em- 
plovers'  Liability  Act  (U.  S.  Comp.  St.  1916,  H 
8857-8666),  defendant  waived  the  objection  that 
case  was  governed  by  state  law,  and  consented 
that  it  be  tried  as  one  governed  by  federal  law, 
which  defendant  could  do. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  167  N.  W.  442. 

PER  CURIAM.  Upon  respondent's  motion 
for  a  rehearing  attention  Is  called  to  the 
case  of  Jacoby  v.  C  M.  ft  St  P.  R.  Co.,  166 
Wis.  610,  161  N.  W.  TBI,  164  N.  W.  88,  in 
wblch  It  was  held  as  matter  of  law  ttiat  a 
railroad  employ^,  leaving  his  master's  prem- 
ises after  completing  his  dntles,  was  not  en- 
gaged in  Interstate  commerce,  and  It  is  claim- 
ed that  the  doctrine  there  laid  down  should 
be  applied  to  this  case. 

Whether  it  would  make  any  difference  with 
the  result  la  unnecessary  to  be  considered. 
Upon  the  trial  the  parties  agreed  that,  if  the 
deceased  wag  an  employ^  at  the  time  of  the 
accident,  the  action  was  governed  by  the 
federal  LlablUty  Act  (Act  AprU  22,  1808,  a 
149,  35  Stat.  65  [U.  8.  Comp.  St.  1916,  ||8667- 
8665]),  and  the  case  was  tried  on  that  basis. 
By  taking  this  position  it  is  clear  that  the 
respondent  effectually  waived  the  objection 
that  the  case  was  governed  by  the  state  law, 
and  consented  that  it  be  tried  as  a  case  gov- 
erned by  the  federal  law.  It  was  entirely 
competent  for  the  respondeat  to  do  this. 
Leora  v.  M.,  St  P.  &  S.  S.  M.  R.  Co.,  156  Wis. 
386, 146  N.  W.  620.  It  is  not  now  necessary  to 
consider  what  will  be  the  effect,  should  this 
concession  not  be  made  upon  the  next  trial  of 
the  action. 

Moti<«  denied,  with  $26  costs. 


STATE  ex  reL  GISHOLT  MACH.  CO.  t. 
NORSMAN,  Clerk  of  Board  of  Review. 

(Sapreme  Court  of  Wisconsin.     Nov.  6,  1918.) 

1.  PlXTUBES    ®=>7  —   Machinebt  —   Ckab- 

ACTER  AS  "REALTT  PSOPEBTT." 

Light  and  heavy  machinery  used  in  plant 
maoafacturing  ma<&ne  tools,  and  not  attached 
to  floors  by  screws,  but  held  in  position  by  its 
own  weight,  and  either  attached  to  electric  mo- 
ton  by  power  wires  or  to  the  steam  plant  by 
belts  and  puUeys,  was  "real  property,"  part  of 
the  freehold,  and  properly  so  assessed. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Real 
Property.] 

2.  CouBTS    «=>93(1)— Ruu!  or  Pbopebtt. 

A  principle  of  law  in  the  nature  of  a  rule 
of  property  once  established  should  be  adhered 
to,  and,  if  any  change  is  necessary,  should  be 
nude  by  the  Legislature. 


8.  FixnmEfl   «es35(2)  —  Irtentioh  —  Bvi- 

DENCB. 

Act  of  manufacturing  company  in  inatalliug 
machinery  in  plant  and  connecting  it  by  power 
wires  and  belts  to  building  constitutes  evidence 
of  intent  machinery  should  become  part  of  free- 
hold, not  to  be  overcome  by  evidence  it  carried 
machinery  on  books  as  movable  equipment 
4.  B^xTDBES    «=»4— Intent. 

The  question   of  whether  property   consti- 
tutes fixtures  is  largely  one  of  intent. 
6.  Taxation    <^»S1S  —  Land  —  Valuation 

— Mb'I'UOD. 

An  assessor's  method  of  assessment  by  re- 
ducing the  front-foot  valuation  of  lots  by  blocks, 
$5  a  block,  as  he  proceeded  away  from  the  cen- 
ter or  business  part  of  the  city,  was  not  so 
arbitrary  as  to  meet  with  condemnation,  there 
being  nothing  to  indicate  it  was  unreasonable  or 
unfair. 

6.  Taxation    «=>348  —  Valuation  —  Sepa- 
BATE  Valuations  of  Buildings  and  Land. 

Under  St  1917,  §  1052,  assessor  properly 
valued  land  of  manufacturing  company  inde- 
pendent of  buildings,  then  valued  buildings  in- 
dependent of  land,  aivd  reached  total  valuation 
by  adding  two  items,  instead  of  first  finding 
value  of  land  and  improvements  as  a  whole,  and 
then  apportioning  it. 

7.  Taxation    «=»348— Valuation— Lots  Ih- 
pbovbd  and  Unixfboved. 

Under  St  1917,  8  1062,  two  lots  lying  side 
by  side,  one  having  improvements,  and  the  other 
without  improvements,  should  be  valued  the 
same  by  the  assessor,  if  the  improvements  are 
the  only  element  of  difference  in  value. 

8.  Evidence   «=>18— Judicial  Notice— Mab- 
ket  Value— Manufactubino  Plants. 

It  is  matter  of  common  knowledge  that  large 
manufacturing  plants  are  not  subject  to  fre- 
qnent  transfers  establishing  a  market  value. 

9.  Taxation    «s>847  —  Valuation  —  Mab- 
KET  Value  of  Manufactubino  Plant. 

Under  statute  requiring  property  to  be  as- 
sessed at  full  private  sale  value,  in  determining 
value  of  manufacturing  company's  buildings, 
and  machinery  assessed  as  fixtures,  assessor 
properly  regarded  cost,  leas  annual  deprecia- 
tion, not  excessive,  which  had  been  charged  off. 

Appeal  from  Circuit  Court,  Dane  County; 
James  Wlckham,  Judge. 

Certiorari  proceedings  by  the  Qisbolt  Ma- 
chine Company  against  O.  S.  Norsman,  as 
clerk  of  the  Board  of  Review  of  the  City  of 
Madison,  to  revieiw  the  action  of  the  board  in 
affirming  the  assessment  made  on  relator's 
property  Iqr  the  assessor.  From  Judgment 
that  certain  property  assessed  as  real  estate 
should  have  been  assessed  as  personal  prop- 
erty, in  which  particular  the  action  of  the 
board  was  reversed,  and  in  all  other  respects 
affirmed,  both  parties  appeaL  Judgment  re- 
versed on  defendant's  appeal,  and  affirmed  on 
plaintiff's  appeal,  and  remanded  with  instruc- 
tions to  enter  Judgment  affirming  the  order  of 
the  board. 

OUd,  Batler,  Stebbins  &  Strond,  of  Madi- 
son, for  pUilntiff.  WUllam  Ryan,  City  Atty., 
of  'Madison,  for  defendant 

OWEN,  J.  The  Glsholt  Machine  Company 
is  the  proprietor  of  a  machine  tool  manufac- 
tory located  in  the  city  of  Madison.  Its  plant 
consists  of  several  factory  buildings  of  stand- 
ard design  and  covers  six  or  seven  city  blocks. 
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It  Is  equipped  with  various  kinds  and  types 
of  machinery  adapted  for  the  purpose  of  the 
mamifactory.  A  part  <tf  this  machinery, 
which  the  assessor  valued  at  the  sum  of 
$301,173,  was  assessed  by  him  as  real  estate 
or  land  Improvements.  The  relator  contends, 
and  the  circuit  court  held,  that  this  ma- 
chinery Is  personal  property,  and  should  have 
been  so  assessed.  This  presents  the  main 
question  for  conslderatloik  It  Is  Important, 
because  If  the  property  be  assessed  as  person- 
alty the  tax  paid  thereon  operates  as  an 
offset  to  the  Income  tax  paid  by  the  relator. 

The  machinery  In  question  ranged  from 
veiT  small  machines  to  machines  w^ghlng 
thirty  or  forty  thousand  pounds.  For  the 
most  part,  they  were  held  In  position  by 
their  own  wedght  and  were  neither  bolted 
nor  screwed  to  the  floor.  All,  however,  were 
attached  either  to  electrio  motors  by  electric 
wires  or  to  the  Steam  power  plant  by  belts 
and  pulleys.  The  floors  of  the  buildings  were 
of  solid  concrete  construction,  and  any  part 
thereof  was  of  suflldent  strength  to  support 
the  weight  of  the  heaviest  machine.  The  nm- 
chlnes  are  occasionally  moved  from  place  to 
place  In  the  factory  to  suit  the  varying  con- 
venience and  necessities  of  the  plant  For 
only  one  machine  in  the  plant,  valued  at  a 
few  thousand  dollars,  was  it  necessary  to 
build  a  pit,  and  even  that  machine  could  be 
moved  in  the  same  manner  as  the  others,  no 
structural  change  being  required  beyond  the 
filling  of  the  pit  AH  of  this  machinery  was 
adapted  to  the  purposes  of  the  manufactory. 

[1]  Section  1035,  Stats.,  provides  that  the 
terms  "real  property,"  "real  estate,"  and 
"land,"  when  used  in  this  title,  shall  Include 
not  only  the  land  Itself,  but  "all  buildings, 
fixtures,  improvements,  rights,  and  privileges 
appertaining  thereto."  The  assessor  consid- 
ered this  machinery  to  be  fixtures,  and  as- 
sessed it  as  a  part  of  the  land.  It  appears 
that  a  part  of  this  fbctory  and  a  part  of  the 
machinery  here  in  controversy  were  located 
on  land  not  owned  by  the  relator,  but  held 
by  It  under  lease  from  the  owner.  The  terms 
of  the  lease,  however,  are  not  disclosed  by 
the  record,  audi  it  was  frankly  stated  upon 
the  argument  that  no  importance  was  at- 
tached to  this  fact  We  therefore  lay  out  of 
the  case  any  consideration  of  the  question  as 
affected  by  the  relation  of  landlord  and  ten- 
ant and  nothing  said  herein  is  to  be  constru- 
ed as  affecting  or  modifying  the  decisions  of 
this  court  in  dealing  with  the  question  of 
fixtures  arising  between  landlord  and  ten- 
ant The  question  is  here  treated  as  though 
the  machinery  were  located  on  land  owned 
entirely  by  the  relator.  So  considered,  the 
question  is  ruled  adversely  to  the  contentions 
of  relator  by  a  long  line  of  decisions  in  this 
state.  BVankland  v.  Moulton,  5  Wis.  1;  Kim- 
ball V.  Darling,  32  Wis.  675;  Taylor  v.  Col- 
lins, 61  Wis.  123,  8  N.  W.  22 ;  Kendall  Mfg. 
Co.  V.  Bundle,  78  Wis.  150,  47  N.  W.  364; 
Homestead  I-and  Co.  v.  Becker,  06  Wis.  206, 
71  N.  W,  117;  Qunderson  v.  Swarthout,  104 


Wis.  186,  80  N.  W.  465,  76  Am.  St  Rep  860; 
Fuller-Warren  Co.  v.  Harter,  110  Wis.  80,  85 
N.  W.  698,  53  I*  R.  A.  60S,  84  Am.  St  Bep. 
867.  The  effect  of  these  decisions  is  that 
when  machinery  adapted  to  the  purposes  of 
a  manufacturing  plant  is  installed  therein 
and  connected  with  the  building  by  wires  or 
belts,  such  machinery  becomes  a  part  of  the 
freehold,  and  the  land,  buildings,  and  ma- 
chinery so  attached  constitutes  an  entity,  and 
pass  by  deed,  mortgage,  or  other  coQveyance 
of  the  land.  This  doctrine  is  so  firmly  writ- 
ten into  the  decisions  of  this  court  as  to  have 
become  a  rule  of  property  in  this  state,  whldi 
it  is  our  duty  to  respect  and  protect 

[2-4]  An  attempt  to  distinguish  this  case 
from  the  prior  decisions  of  this  court  upon 
that  question  would  introduce  refinements 
which  would  result  in  uncertainty  and  con- 
fusion. Neither  business  nor  general  inter- 
ests would  be  promoted  by  such  an  attempt. 
A  principle  of  law  in  the  nature  of  a  rule 
of  property,  once  established,  should  be  ad- 
hered to.  If  the  rule  be  deemed  wrong  It 
may  be  changed  by  the  Legislature,  but  prop- 
erty interests  should  not  be  jeopardized  by 
Judicial  vacillation.  Because  we  consider 
this  case  to  fall  within  the  scope  of  our 
previous  decisions,  It  is  unnecessary  to  in- 
dulge in  a  discussion  of  the  underlying  prin- 
ciples by  which  the  question  of  whether  cer- 
tain property  is  to  be  regarded  as  flxtnres 
is  tested.  It  is  proi>er  to  say,  however,  in 
response  to  relator's  contention  that  this  ma- 
chinery should  be  considered  personal  prop- 
erty because  of  the  fact  that  it  was  carried 
on  the  books  of  the  company  under  the  bend 
of  movable  equipmrait,  indicating  an  Inteotion 
on  the  part  of  the  company  to  preserve  Its 
character  as  personal  property,  that  the  act 
of  the  company  in  Installing  this  machinery 
in  its  manufacturing  plant,  connecting  It  up 
by  wires  and  belts  to  the  building,  oonsti- 
tntes  greater,  if  Indeed  it  should  not  be  con- 
sidered conclusive,  evidence  of  Its  intent  in 
the  premises.  It  Is  true  that  the  question 
of  whether  property  constitutes  fixtures  is 
largely  one  of  intent  But  where  property 
is  adapted  to  the  use  to  which  the  realty  Is 
devoted,  the  use  thereof  in  sndi  manner  far' 
nishes  sudi  strong  evidence  of  Intent  to 
make  It  a  part  of  the  freehold  as  not  to  be 
overcome  by  bookkeeping  practices.  Hannon 
V.  Kelly,  156  Wis.  509,  146  N.  W.  612,  and 
cases  cited. 

[C]  Relator  contends  that  the  assessor 
adopted  arbitrary,  and  therefore  Illegal. 
methods  in  valuing  its  real  estate.  It  ap- 
pears that  the  assessor  started  several  blocks 
away  from  the  plant  toward  the  Capitol 
Square.  He  placed  a  front-foot  value  «i 
the  lots  at  this  point,  and  then  reduced  the 
front-foot  valuation  by  blocks  ($5  per  block) 
as  he  proceeded  from  this  block  away  from 
the  Capitol  Square.  It  is  argued  that  this 
method  of  assessment  is  condemned  by  this 
court  in  Hersey  v.  Board  of  Supervisors,  37 
W1&  75.    We  adhere  to  the  rule  therein  ex- 


Digitized  by 


Google 


Wte.) 


STATE  T.  NORSMAN 


431 


pressed,  and,  tf  It  appeared  bere  that  the 
assessment  of  relator's  real  estate  was  made 
pursnant  to  arbitrary  rules  such  as  were  fol- 
lowed by  the  assessor  In  that  case,  it  would 
meet  with  the  same  condemnatloa.  The  rec- 
ord does  not  Impress  us,  however,  with  the 
thought  that  the  assessor  in  assesslBg '  re- 
lator's real  estate,  or  real  estate  in  that 
vicinity,  was  governed  by  any  arbitrary  rule. 
It  ia  wdl  known  that  In  oltles  real  estate 
values  decrease  In  proportion  to  the  growtag 
distance  from  the  center  or  business  part  of 
the  dty.  The  assessor  In  this  case  gave  due 
consideration  to  that  fact,  and,  in  giving 
effect  to  that  Mement  of  ralue,  decreased 
the  front-foot  value  of  lots  fronting  on  Wadi- 
ington  avenue  by  $5  per  foot  in  each  auoceed- 
Ing  block.  There  is  nothing  in  the  record 
to  Indicate  that  this  was  either  unreasonable 
or  unfair.  As  showing  that  the  assessor 
made  a  rather  comprehensive  and  intelligent 
survey  of  the  entire  situation  in  arriving 
at  his  values  of  real  estate,  we  quote  from 
his  testimony.    He  said: 

'^n  plaoinr  the  vnluntion  of  the  land  on  tbese 
particular  blocks,  I  believe  you  would  have  to 
coDsider  the  entire  section  of  the  city  between 
Blount  street  and  the  river  and  Washington 
avenue  and  Williamson  street.  I  want  to  point 
out  that  we  assessed  land  in  block  132  at  $66 
and  have  it  scaled  down  to  $40  in  215  and  210. 
I  want  also  to  point  out  that  we  have  a  number 
of  actual  sales  which  I  believe  will  hold  that 
valuation.  For  example,  we  have  these  sales 
in  block  171  which  I  spoke  of.  Although  selling 
at  $75  and  $100  a  front  foot,  we  have  assessed 
at  $55  per  front  foot,  because  we  thought  they 
were  too  hisli.  Here  is  the  Qisholt  Mode,  nest 
to  it,  at  $50  per  front  foot  I  want  to  point 
out  that  althouKh  Mr.  Swensen  had  a  side 
track  running  through  this  block  the  long  way 
of  the  block,  that  1S7  also  has  side-track  facili- 
ties, the  same  as  171.  We  also  had  this  evi- 
dence of  values  in  the  block  this  way.  There  is 
an  option  on  lots  6  and  6  at  $60  per  front  foot, 
although  we  have  assessed  that  block  at  $.55 
per  front  foot  Here  was  recently  a  sale  in 
blodk  144.  the  Garry  property,  at  $76  per  front 
foot  We  have  also  had  the  sale  of  lots  10 
and  11  in  block  145  at  $9,000,  $4,500  a  lot. 
We  have  also  had  a  Ck>oley  sale  here  at  $75 
for  two  lots.  We  also  have  the  Case  sale,  two 
lots  and  a  fraction,  at  $15,000,  plus  the  street 
assessment,  which  brought  it  up  to  $17,000. 
This  property  is  not  worth  more  than  the  Gis- 
holt  lots  are,  but  I  do  want  to  noiut  out  that  a 
glance  at  this  map  will  show  that  we  have 
this  property  up  here  around  Blount  street  at 
atrant  what  it  is  sold  for,  and  we  have  gradually 
scaled  the  value  down  to  the  river.  I  would 
also  ask  the  board  to  consider  the  sworn  testi- 
mony of  Mr.  Swensen,  Mr.  Cross,  and  Mr. 
Riley  in  the  rate  case  hearing,  in  which  he  tes- 
ti6<>8  as  to  the  valuation  of  a  lot  of  these  lots 
in  that  section,  and  I  want  to  point  out  that  our 
assessment  is  about  65  per  cent  of  what  he 
testified  that  land  is  worth." 

It  thus  appears  that  the  assessor  took  into 
consideration  many  elements  of  value,  even 
the  fact  that  certain  blocks  had  side-track 
fadlltlea,  and  that  be  gave  due  regard  to  the 
actual  value  of  lands  as  reflected  by  actual 
sales  made  In  the  vicinity,  aa  well  as  to  sworn 
testimony,  glvai  presumably  by  competent 
persons  oa  other  occasions,  concerning  real 


estate  values  in  that  territory,  all  of  which 
negatives  the  Idea  that  his  assessment  was 
arbitrary  or  governed  by  any*  rule  of  thumb 
method.  The  record  is  convincing  that  the 
assessor  keenly  appreciated  his  responsibili- 
ties and  legal  duties,'  and  that  the  valu« 
placed  by  him  upon  the  real  estate  «f  rela- 
tor reflects  his  honest,  mature,  and  intdU' 
gent  Judgment  upon  that  question,  and  shows 
obedience  to  the  commands  of  the  statute 
(section  1062),  whi<*  provides  that  "real  prop- 
erty shall  be  valued  by  the  assessor  from 
actual  view  or  from  the  best  Information 
that  the  assessor  can  practically  obtain,  at 
the  full  value  which  could  ordinarily  be  ob- 
tained therefor  at  private  sale." 

[6,  7]  Fault  is  also  found  with  the  assess- 
ment because  the  assessor  valued  the  land 
Independent  of  the  buildings,  and  then  val* 
ued  the  buildings  independent  of  the  land, 
and  arrived  at  a  total  valuation  by  adding 
the  two  items  together.  It  Is  ai^ed  that, 
in  order  to  comply  with  the  statute,  the 
assessor  should  have  adopted  the  Inverse 
method,  and  should  have  first  found  the 
value  of  the  land  and  Improvements  as  a 
whole,  and  then  apportioned  the  total  so 
found  to  real  estate  and  to  improvemoita. 
We  do  not  so  understand  ths  statute.  Sao 
tlon  1062  requires  the  assessor  to  enter  in 
one  column  "the  value  of  the  land,  exclu- 
sive of  the  buildings  thereon ;  in  a  separate 
column  under  the  head  'Improvements,'  be 
shall  enter  the  value  of  such  buildings,  to- 
gether with  machinery  and  fixtures  therein, 
if  any,  not  separately  assessable,  as  personal 
property;  and  In  the  third  column  he  shall 
enter  the  value  of  both  land  and  improve- 
ments." Compliance  with  this  provision 
reqvdres  the  afisessor  to  first  assess  the  real 
property  irrespective  of  any  buildings  or 
improvements  thereon.  Tbo  lots  lying  side 
by  side,  one  having  Improvements  thereon  and 
the  other  with  no  improvements,  should  be 
valued  the  same.  If  the  improvement  is  the 
only  element  of  difference  in  the  value. 
Having  arrived  at  the  value  of  the  lot  in  this 
manner,  the  Improvement  should  then  be 
valued  and  set  down  in  another  column. 
This  was  the  manner  in  which  the  assessor 
proceeded  in  valuing  relator's  property,  and 
we  hold  that  It  was  in  strict  compliance  with 
the  statute. 

[I,  I]  In  arriving  at  the  value  of  the  build- 
ings and  machinery  which  he  assessed  as 
fixtures  the  assessor  gave  due  regard  to  the 
cost  thereof  to  the  relator,  less  the  annual 
depreciation  which  had  been  charged  off  on 
the  books  of  the  company,  the  assessor  sat- 
isfying himself  that  such  depreciation  had 
not  been  excessive.  It  is  complained  that 
this  method  of  assessment  does  not  satisfy 
the  demands  of  the  statute,  which  requires 
the  property  to  be  assessed  "at  the  full  value 
which  could  ordinarily  be  obtained  there- 
for at  private  sale."  It  Is  argued  that  the 
market  value  of  the  land  itself,  without  any 
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buildings  thereon,  pins  the  original  cost  of 
the  bolldlngs,  less  depredation,  does  not  fix 
the  value  which  could  ordinarily  be  obtained 
for  the  plant  at  private  sale.  This  argument, 
however.  Is  not  coupled  with  any  suggestion 
of  a  better  method  for  arriving  at  the  result. 
It  Is  matter  of  common  knowledge  that  large 
manufacturing  establishments  sudi  as  this 
are  not  subject  to  frequent  transfers  so  that 
the  market  value  oould  be  established  in 
sndi  way.  The  president  of  the  concern, 
testifying,  said :  "I  cannot  testify  as  to  what 
our  plant  Is  worth  as  a  unit  and  as  a  going 
concern,  because  the  purchases  of  anything 
of  that  kind  are  few  and  far  between."  Un- 
der such  drcnmstances  we  can  think  of  no 
better  method  than  the  one  adopted  by  the 
assessor  for  arriving  at  a  fair  valuation 
of  the  property,  which  was  certainly  a  suf- 
ficient basis  for  the  formation  of  an  honest 
Judgment  It  is  recognised  that  the  ques- 
tion of  whether  the  business  is  a  paying 
one  plght;  under  some  drcumstanceiSv  be 
a  material  consideration  in  valuing  the  im- 
provements. The  evidence  here,  however, 
Is  that  this  business  was  started  in  one  cor- 
ner of  the  Fuller  A,  Johnson  manufacturing 
plant,  at  whidi  time  it  amounted  to  lltUe 
or  nothing.    la  1890  the  company  built  a 


small  wooden  structure,  whlcb  was  its  first 
building.  It  has  grown  until  now  its  physical 
pro];ierty  Is  assessed  at  over  |2,000,000. 
There  is  some  testimony  that  since  the  break- 
ing out  of  the  war  the  profits  have  been  ah- 
nosmal,  and  that  for  a  few  years  prior  there- 
to there  were  no  profits.  But  it  was  also 
said  that  this  kind  of  a  business  has  its  ups 
and  downs.  There  are  good  years  and  poor 
years.  The  history  of  the  concern  during 
the  period  of  its  existence  shows  that  on  the 
whole  it  Is  a  very  profltaNe  business.  At 
least  there  is  no  reason  indicated  by  any  of 
the  facts  and  drcnmstances  la  this  case  why 
the  original  cost  of  the  physical  property, 
less  depredation,  should  be  further  discount- 
ed  to  arrive  at  its  actual  cash  value  or  the 
value  that  might  reasonably  be  expected  to 
be  obtained  therefor  at  private  sale.  The 
record  fully  justifies  the  action  of  the  asses- 
sor as  well  as  that  of  the  board  of  review 
in  confirming  his  assessment  The  action 
of  the  board  of  review  should  have  l>eea 
affirmed. 

The  judgment  of  the  circuit  court  is  re- 
versed on  -lefendant's  appeal,  and  affirmed 
on  plaintiff's  appeal,  and  remanded,  witli 
instructions  to  enter  judgment  affirming  the 
order  of  the  board  of  review. 
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ALDEN  MHRCANTIIiB  OO.  ▼.  BANDAIiL. 
(No.  2014S.) 

(Supreme  Court  o£  Nebruka.    Nor.  16,  19180 
(B^mhut  bv  the  Oamrt.) 

1.  JCDOMKNT     %..  1 11)0(1,  2)— COIXATKRAI.     A» 
TACK— PBOOESS— WjUTKB    of    DKrECT. 

There  is  a  well-marked  distiaction  mam- 
tained  between  Judgments  rendered  in  which 
there  has  been  no  serrice  of  sammons  at  all 
and  those  rendered  where  tkers  has  been  serrica 
of  sammons  inegularly  made.  In  the  former 
class  the  judgment  may  be  collaterally  impeach- 
ed, but  in  the  latter  the  defect  Is  waived,  on- 
less  directly  aasailed. 

(Additionai  Byttabut  by  Bditcrial  Btaff.) 

2.  Pbocbbs   9=>27— SuincoNB    and   Venus— 
Statu 'i'K. 

In  an  action  against  polioy  holders  by  re- 
cdver  of  mntnal  insurance  company  whose 
principal  place  of  business  had  been  In  Lan- 
caster conn^,  the  laying  of  the  Tenne  of  the 
snmmona  in  Uiat  eoonty,  dirMted  to  the  sherllt 
of  Grant  county,  whera  a  holder  resided,  was 
proper  under  Ber.   St  1813,   ||  6653,   8C!49. 

Appeal  fMm  District  Oonrt,  Grant  County; 
Hanna.  Jndge. 

AicOaa  by  tba  Alden  lAercantlle  C^impany 
against  3cibu  A.  Bandall,  receiver  of  tbe 
Nebraska  Hatnal  InsuraBce  Con^iany.  Judg- 
ment for  defendant,  and  plaintiff  appeals 
Affirmed. 

Flaintlfl  is  a  policy  holder  in  a  mutual 
insurance  company  whose  principal  place  of 
business  was  In  Lancaster  county.  This  cor- 
poration became  InsolTsnt,  and  a  receiver 
was  appointed  for  It  The  receiver  began  an 
action  against  the  various  policy  holders  In 
the  district  court  of  Lancaster  county.  A 
summons  was  issued,  sent  to  Grant  county, 
the  county  of  plaintUTs  residence,  and  a  copy 
served  upon  him  by  the  deputy  sheriff  of 
that  cotmty.  He  made  no  appearance.  Judg- 
ment by  default  was  entered  against  him.  A 
transcript  of  the  Judgment  was  filed  in  the 
district  court  of  Grant  county.  The  sum- 
mons was  regular  in  form,  except  that  the 
dates  of  the  answer  day  and  the  return  day 
were  erroneously  made  one  week  more  re- 
mote than  the  law  provides.  The  copy  served 
on  plalntlir  was  marked  "copy,"  but  was  not 
properly  certified.  The  indorsement  recited 
that  the  sheriff  served  this  summons  on  de- 
fendants by  "reading  and  delivering  a  true 
copy  of  the  within  summons  to  each." 

This  action  is  brought  to  remove  the  dond 
npon  the  title  to  plaintiff's  real  estate  creat- 
ed Xyy  the  filing  of  the  transcript.  The  dis- 
trict court  found  for  the  defendant  Plain- 
tiff appeals. 

D.  F.  Osgood,  of  HyannJs,  for  appellant 
Burkett,  Wilson  &  Brown,  of  Lincoln,  for 
appeUea 

PEE  CDBIAM.  11]  The  question  is,  wheth- 
er the  defects  in  the  summons  were  mere  ir- 
regularities, or  were  so  grave  as  to  render 
the  attempted  service  void.   In  Ley  v.  Pilger, 


59  Neb.  561,  81  N.  W.  507,  It  was  held  that 
the  insertion  of  an  erroneous  date  of  return 
day  is  merely  an  Irregularity,  and  does  not 
render  the  process  void.  In  Barker  Co.  v. 
Omtral  West  Investment  Co.,  76  Neb.  4S, 
106  N.  W.  986,  the  smnmons  was  defective  in 
form,  both  as  to  Che  date  of  the  return  day 
and  the  answer  day.  It  was  held  that  the 
summons  was  not  void,  merely  irregular. 
Mudimore  v.  Guest,  2  Neb.  (Unof.)  127,  96 
N.  W.  194.  The  fact  that  erroneous  dates 
were  Inserted  for  the  return  and  answer  days 
might  have  been  taken  advantage  of  by 
special  appearance,  but  this  not  having  been 
done  and  Judgment  rendered,  the  Judgment  is 
not  open  to  collateral  attack.  Gandy  v. 
Jolly,  Swan,  Dew  &  Hardin,  85  Neb.  711, 
53  N.  W.  668,  87  Am.  St  Kep.  460;  Campbell 
Printing  Press  &  Mfg.  C!o.  v.  Marder,  Luse 
&  Co.,  50  Neb.  283,  69  N.  W.  774,  61  Am.  St 
Rep.  573;  Jones  v.  Danforth,  71  Neb.  722, 
99  S.  W.  495. 

[2]  Complaint  is  made  that  the  venue  was 
erroneously  stated.  The  venue  of  the  sum- 
mons was  laid  in  Lancaster  county,  but  It 
was  directed  to  the  sheriff  of  Grant  coim^. 
This  is  in  accordance  with  the  statute  (sec- 
tions 6653,  8649,  Bev.  St  1913). 

Affirmed. 


RHOADBS    V.    STATE.      (Na    20684.). 
(Supreme  Court  of  Nebraska.    Nov.  16,  1918.) 

(Byllalut  iv  tKe  Court.) 

1.  CKiinNAi,  Law     <8=>366(3>— Rapb     «s>48 

(1,  2)— COBROBORATION— C0MPI.AINT. 

In  a  prosecution  for  rape,  it  is  competent 
to  prove,  in  corroboration  of  the  complaining 
witness*  testimony  as  to  the  main  fact,  that  re- 
cently after  the  alleged  outrage  she  made  com- 
plaint to  those  to  whom  a  statement  of  such 
an  occurrence  would  naturally  be  made;  but 
on  direct  examination  such  testimony  mould 
be  confined  to  the  bare  fact  that  compuiint  was 
made,  and  details  of  tbe  event,  including  the 
identity  of  the  person  accused,  are  not  proper 
subjects  of  inquiry,  unless  the  complaint  was  a 
spontaneous,  unpremeditated  statement  so 
closely  connected  with  the  act  as  to  be  part  of 
the  res  gestse. 

2.  Cbiminai-   Law      *=9636— TbiaIt-Excltj- 
BioN  OF  Public 

An  order  of  the  coart  in  a  criminal  trial, 
excluding  from  the  courtroom  that  portion  of 
the  general  public  present  merely  as  listeners,  is 
violative  of  section  U,  art  1,  of  the  Onstitu- 
tion,  guaranteeing  to  the  daendant  a  public 
triaL 

{AUitienal  BylUtbui  Iv  Bditorial  Staff.) 

3.  Cbiminai-   Law    «=>552(1)   —  Testimont 
— CsnaNAi.  Meaning. 

The  rule  that,  if  the  evidence  of  any  par- 
ticular witness  is  reconcilable  with  innocence 
upon  any  reasonable  hypothesis,  it  should  not 
be  given  a  criminal  meaning,  applies  to  the 
testimony  as  a  wIh^c,  and  is  limited  in  its  ap- 
plication  to   drcomstantial  evidence. 

Error   to   District   Court,   Burt  County; 
Troup,  Judge. 
Arthur  F.  Rhoades  was  convicted  of  stnt- 


CsFor  other  cases  sm  same  topic  and  KEY-NLMBER  in  all  Kejr-Numbered  Dlgesti  and  Indexes 
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utory  rape,  and  he  brings  error.    Reversed 
and  remanded. 

B.  G.  Enyart,  of  Tekamab,  and  B.  W. 
Slmeral,  of  Omaha,   for  plalntUt  in  error. 

WlUls  E.  Reed,  Atty.  Gen.,  and  0.  It. 
Jones,  Aast  Atty.  Gen.,  for  the  State. 


CORNISH,  3.  Defendant,  convicted  of 
statutory  rape  upon  a  child  under  the  age 
of  18  years,  brings  error  to  this  court 

[1]  The  defendant  did  not  testify.  The 
trial  court,  over  his  objection,  permitted  the 
mother  of  the  complaining  witness  in  her 
direct  examination  to  give,  in  full,  detailed 
statements  of  the  complaining  witness  going 
to  show  sexual  relations  between  her  and 
the  defendant,  and  also  statements  touching 
their  general  relations,  not  sexual.  This 
was  error  and,  under  the  circumstances  of 
this  case,  where,  as  shown  by  the  record, 
evidence  of  the  corpus  dellctt  was  slight, 
was  prejudicial  to  the  rights  of  the  defend- 
ant. The  rule  in  such  case  is  stated  in  the 
second  paragraph  of  the  syllabus  In  Hen- 
derson V.  State,  85  Neb.  444,  123  N.  W.  459, 
26  L.  R.  A.  (N.  S.)  1149. 

[2]  When  the  complaining  witness  was 
called  to  testify,  the  court,  after  conferring 
with  the  witness,  and  because  of  the  delicate 
nature  of  her  testimony,  ordered  that  tbose 
present  merely  as  listeners  retire  from  the 
courtroom  until  authorized  to  return.  This 
was  objected  to  as  a  denial  to  the  defend- 
ant of  his  right  to  a  public  trial,  guaranteed 
by  section  11,  art  1,  of  the  Constitution. 
We  are  of  opinion  that  this  objection  should 
have  been  sustained.  Under  the  constitu- 
tional provision,  the  general  public,  as  such, 
cannot  be  excluded.  The  public  is  admit- 
ted so  that  it  may  know  that  the  accused 
Is  fairly  dealt  with  and  so  that  his  triers 
wiU  be  keenly  alive  to  a  sense  of  their  re- 
sponsibility. Reasonable  restrictions,  for 
want  of  space,  upon  the  number  admitted 
are  permissible;  also  upon  persons  of  im- 
mature years  where  the  evidence  relates  to 
scandalous,  indecent,  or  Immoral  matters. 
When  those  present  conduct  themselves  in 
a  manner  tending  to  obstruct  Justice,  or 
tending  to  give  either  the  state  or  the  de- 
fendant an  unfair  trial,  the  courtroom  may 
be  cleared  of  them.  Other  occasions  may 
arise  when,  in  the  discretion  of  the  court, 
such  order  would  be  permLsslble.  It  is  dif- 
ficult to  say  that  the  court's  order  in  this 
Instance  did  not  exclude  the  general  public. 
8  R.  C.  U  p.  76,  SI  29,  30. 

[3]  The  court  properly  refused  defendant's 
requested  instruction  No.  1,  substantially  to 
the  effect  that  if  the  evidence  of  any  i>ar- 
tlcular  witness  Is  reconcilable  with  inno- 
cence upon  any  reasonable  hypothesis,  it 
should  not  be  given  a  crhnlnal  meaning. 
The  rule  invoked  applies  to  the  testimony 
as  a  whole,  and  is  limited  in  Its  application 


to  drcumstantliEil  evidence.  Casper  t.  State, 
100  Neb.  367,  160  N.  W.  92. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  fnrtber 
proceedings. 

Reversed  and  remanded. 


HORTON  et  al.  T.  XABITHA  HOMO. 
<Na  2013&) 
(Supreme  Court  of  Nebraska.    Nov.  16^  101&) 
Dissenting  opinion. 
For  main  opinion,  see  169  N.  W.  2. 

LETTON,  J.  (dissenting).  Upon  the  foi^ 
mer  appeal  of  this  case,  I  dissented  because 
"unable  to  agree  with  the  condusions  of 
fact  announced  tn  the  opiftlon,  and  also  with 
the  legal  principles  stated  as  applying  to 
the  facts  in  evidence  in  the  case."  96  Neb. 
491,  145  N.  W.  1023,  61  Ia  R.  A.  (N.  S.)  101, 
Ann.  Cas.  1915D,  1139. 

I  regret  that  I  am  again  compelled  to  dis- 
sent The  facts  are  that  certain  Individ- 
uals, most  of  then  members  of  the  liuther- 
an  Church,  adopted  articles  of  incorporation, 
which  recited  that  the  objects  and  business 
of  the  corporation  are: 

"First  To  erect  and  maintain  an  orphan 
home  for  the  benefit  of  the  orphans  of  our  land. 

"Second.  To  erect  and  maintain  a  place  where 
the  sick  and  needy  and  feeble  may  be  cared 
for." 

Afterwards  the  trustees  determined,  upon 
the  solicitation  of  a  number  of  physicians, 
that  part  of  the  premises  might  be  remodel- 
ed and  used  as  a  hospital.  The  authorized 
officials  purchased  material  and  supplies 
from  the  several  plaintiffs  for  that  purpose, 
and  for  the  purpose  of  making  necessary  re- 
pairs upon  the  building.  For  some  reason 
the  hospital  was  not  successful.  When  it 
was  attempted  to  foreclose  mechanics'  and 
materialmen's  liens  for  the  material  sup- 
plied, a  majority  of  this  court  held  that  no 
such  lien  could  be  asserted  against  a  chari- 
table Institution.  The  great  weight  of  au- 
thority Is  to  the  contrary.  See  annotation 
to  the  opinion  in  this  case  on  pages  1139, 1145, 
Ann.  Cas.  1915D,  and  in  61  L.  R.  A.  (N.  S.) 
at  page  161. 

The  case  was  remanded  to  the  district 
court,  where  it  was  sought  unsuccessfully 
to  recover  a  judgment  for  the  contract  price. 
The  majority  opinion  denies  the  right  to 
such  a  judgment,  but  sends  the  case  back  to 
ascertain  the  amount  of  a  somewhat  uncer- 
tain, doubtful,  or  mythical  fund,  and  to  ap- 
ply It  pro  rata  on  the  claims. 

I  am  unable  to  agree  with  this  conclusion. 
It  has  always  been  my  opinion  that  the  ma- 
terialmen were  entitled  to  the  liens  they 
asserted.  Most  certainly,  If  not  entitled  to 
liens,  they  should  be  entitled  to  a  judgment 
against  the  corporation  for  the  price  of  the 
articles  supplied.    To  hold  otherwise  is  to 
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permit  a  corptHtttloo  orsanlxed  for  charitable 
purposes  to  use  charity  .as  a  sword,  and  not 
as  a  shield,  and  to  obtain  property  of  oth- 
ers wlthont  paying  for  It,  which  is  repug- 
nant to  every  legal  and  moral  principle. 

C3iarity  is  said  to  cover  a  nraltltade  of 
sins.  In  this  case  it  Is  used  to  cover  the 
wrongful  deprivation  of  these  merchants  of 
their  property  without  compensation. 

If  It  wonld  be  a  diversion  of  cbaritablo 
funds  to  pay  for  the  goods.  It  Is  certainly  a 
diversion  of  them  to  Indulge  in  the  cost  of 
IltlgatioQ   to   defeat   Jnst   and  mwltorloas 


In  re  THIEDE'S  ESTATE). 

PERLEBERG  et  al.  v.  DEILX  «t  aL 

(So.  20140.) 

(Supreme  Conrt  of  Nebraska.    Nov.  16,  lOia) 

(SyUalvt  ly  the  Court.) 

1.  WxB    «=»10(2)— DiBMissAi,     OF    Appeal— 

NONBESIDENT   AUEI^    EKEMTES. 

An  appeal  taken  from  the  district  court  to 
this  coart  -will  not  be  dismissed  because  the 
defendants,  or  parties  in  the  attitude  oi  de- 
fendants, taldng  the  appeal,  are  nonresident 
alien  enemies. 

2.  EXEOtTTOBS  AND  ADMimSTIIATOU  «S>111 
(6)  —  ATTOBWET'S  FBEB  —  RXABOITABUi- 
NE8B— BVIDBNCB. 

Evidence  examined,  and  held,  that  ^,000 
allowed  by  the  executors  of  an  estate  for  serv- 
ices of  attorneys,  acting  in  behalf  of  the  execu- 
tors in  the  administration  of  the  estate,  was 
excessive  and  unreasonable. 

(AddlMoiua  ByUabfu  »y  BMof*dl  Staff.) 

S.  BxsQtnroBS  Ann  Advinistbatobs  i^=>97 
— Powia  TO  Bmplot  Attobnet— Liability. 
Administrators  have  the  right,  in  exercise 
of  a  reasonable  discretion,  to  employ  attorneys 
when  their  services  are  needed ;  tie  liability 
for  such  service  being  a  personal  one  untu 
allowed  by  the  probata  court  as  i>art  of  account. 

Appeal  from  District  Conrt,  Coming  Cotrn- 
ty;   Oleson,  Judge. 

In  tbe  matter  of  the  estate  of  Wllhelmlne 
Thlede,  deceased.  Proceeding  by  Emllie  Per- 
leberg  and  others  against  H.  D.  Delly  and 
others,  execntors  and  trustees.  Judgment 
for  the  latter,  and  the  former  appeal.  Mo- 
tion to  dismiss  appeal  denied,  and  judgment 
reversed,  and  cause  remanded,  with  direction 
to  enter  judgment  in  a  certain  sum. 

Stephen  L.  Gelsthardt,  of  Lincoln,  for  ap- 
pellants. 

Hugo  M.  Nicholson,  of  West  Point,  and 
Bnrkett,   Wilson  &  Brown,  of  Lincoln,   for 

appellees. 

C0KNI8H,  J.  [t]  We  have  first  to  rule 
upon  defendants'  (appellees')  motion  that  the 
platntUTs*  appeal  be  dismissed  for  the  reason 
tliat  they  are  nonresident  alien  enemies. 
From  the  precedents  in  such  cases,  it  ap- 
pears that  alien  enemies  are  not  permitted 
to  resort  to  the  courts  of  this  country  as 
plaintiffs.    They  may,  however,  be  made  de- 


fendants. In  the  Instant  case.  In  the  trial 
court  they  were  in  the  attitude  of  defendants. 
The  contention  is  that  in  the  act  of  appeal- 
ing to  this  court  their  attitude  changes; 
they  become  the  moving  party,  like  the  plain- 
tiff, In  commencing  an  action.  The  rule  does 
not  go  so  far.  If  ive  give  the  alien  enemy 
any,  we  should  give  him  all,  tbe  rights  of  a 
defendant.  To  do  less  might  be  unjust  aa 
well  as  ungenerous.  When  be  Is  required, 
as  well  as  permitted,  to  enter  tbe  precincts 
of  the  tribunal  of  justice,  tbe  courts  must, 
for  their  own  honor,  award  him  nothing 
short  of  a  trial  according  to  law,  as  finally 
decided.  McVeigh  v.  United  SUtes,  11  Wall. 
259,  20  L.  Ed.  80;  Porter  v.  Freudenberg, 
Ann.  Cas.  19170,  21S,  22S,  224  (1  E.  B.  Oiv. 
1916  [Eng.]  857);  Taylor  v.  Albion  Lumber 
Co.  (Cal.)  168  Pac.  S48,  L.  R.  A.  1918B,  188, 
and  note. 

fZl  The  exMntors  of  the  will  In  th^r  final 
report  charged  against  ttM  estate  |3,000  for 
attorneys'  fees,  expended  in  the  course  of  the 
administration  of  the  estate.  The  amount 
of  the  fee  was  objected  to  as  excessive  and 
unreasonable.  The  county  judge  fixed  the 
amount  at  $1,000.  An  appeal  was  taken  to 
the  district  court,  where  the  amount  was 
fixed  at  $3,000,  from  wbldi  judgment  an  ap- 
peal is  takea  by  the  legatees  to  this  court, 
l^e  estate  consisted  of  $3,257.58  In  cash; 
$4,000  In  good  notes;  360  acres  of  land;  two 
lots  and  dwelling  house;  valued  at  $60,325.- 
70.  Tbe  executors  were  directed  by  the 
will  to  convert  tbe  property  Into  cash,  and  so 
did.  It  appears  that  the  attorneys  advised 
with  and  represented  the  executors  in  all 
legal  matters  pertaining  to  the  estate,  cov- 
ering a  period  of  over  three  years.  They 
prepared  some  26  instruments  and  orders 
necessary  In  the  administration;  in  connec- 
tion with  an  attorney  for  the  leg:atees,  pro- 
cured a  reduction  In  claims  from  $2,210  to 
$1,105;  drew  contracts  for  the  sale  of  land; 
and,  when  purchasers  made  objections  show- 
ing defects  In  the  title,  they  obtained  quit- 
claims aCnd  affidavits,  later  bringing  a  suit  to 
clear  up  tbe  title.  Falling  in  this  action  to 
make  the  title  satisfactory  to  tbe  purchaser, 
tbe  matter  was  settled  by  allowing  the  pur- 
chaser $200.  They  frequently  advised  the 
administrator  and  wrote  not  less  than  50 
letters  In  the  course  of  their  work.  No  con- 
tested cases  arose,  nor  were  any  dlfilcult  or 
important  questions  of  law  raised,  involving 
considerable  labor.  A  trip  from  Cuming 
county  to  South  Dakota,  to  procure  affidavits 
In  perfecting  title,  was  required.  While  tbe 
services  of  an  attorney  were  unquestionably 
needed  and  considerable  work  was  done,  yet 
the  administration  of  tbe  estate  ran  its 
course  without  requiring  any  extraordinary 
services  In  behalf  of  the  administrator. 

[3]  Administrators  have  tbe  right.  In  tlie 
exercise  of  a  reasonable  discretion,  to  employ 
attorneys   when   their   services    are   needed. 
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The  liability  for  the  serrlces  Is  a  personal 
one  until  the  probate  conrt,  finding  that  the 
charge  made  is  a  reasonable  one,  allows  It  as 
a  part  of  the  executor's  account  with  the  es- 
tate for  expenses  Incurred.  In  determining 
what  Is  a  reasonable  fee,  we  should  take  Into 
account  the  amount  of  the  property  Involved; 
the  responsibility  InTolved;  the  questions  of 
law  raised,  whether  intricate  and  difficult; 
the  time  and  labor  required  for  performing 
the  services;  the  result  thereof;  together 
with  the  testimony  of  experts  as  to  value. 
When  the  estate  is  a  large  one,  honest  as 
well  as  efficient  service  is  always  needed, 
and  something  must  be  paid  for  It,  aside 
from  the  amount  of  labor  required.  Attor- 
neys te^fylng  as  experts  placed  the  value 
at  from  $600  to  $1,000  on  one  side,  and  from 
$3,000  to  $3,500  on  the  other.  We  are  of  opin- 
ion that  $3,000  was  in  excess  of  what  would 
be  a  reasonable  fee  for  the  services  perform- 
ed, and  that  the' sum  should  not  be  more  than 
$2,000. 

The  county  court  allowed  the  executors 
$400  for  their  services.  No  appeal  was  tak- 
en from  this  order.  The  trial  court,  appar^ 
ently  upon  Its  own  motion,  allowed  the  exec- 
utors an  additional  sum  of  $260  for  serv- 
ices pending  the  appeal.  The  court  should 
allow  no  additional  fee  on  account  of  the 
prosecution  of  this  case  by  the  executors. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  alter  Judgment  In  the  sum  of  $2,000, 
in  accordance  with  this  oplolon. 

Reversed  and  remanded. 


NTB-SOHNBIDBR-POWLBBOO.  v.  BOONE 
COUNTY.    (No.  20176.) 

(Supreme  Court  of  Nebraska.    Nov.  16,  1918.) 

(Byllabui  hy  ihe  Court.) 

1.  Statotobt  Provisions— Taxation— "Pbop- 

ERTT." 

"The  word  'property*  inclodes  every  kind  of 
property,  tangible  or  intangible,  subject  to  own- 
erghip.''^  Rev.  St.  1913,  |  6291.  Property  of 
mercnants,  except  as  specifically  provided  in  the 
statute,  "shall  be  listed  and  taxed  In  the  county, 
township,  precinct,  city,  village,  and  sctiool  dis- 
trict where  the  business  is  done."  Rev.  St 
1913,  {  6329. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Krst  and  Second  Series,  Property.] 

2.  Taxation  <S=>47(1)  —  DouBUt  Taxation  — 
Policy  of  Law. 

Double  taxation  is,  under  some  circumstanc- 
es, considered  unavoidable;  but  it  ia  the  policy 
of  our  law  to  avoid  doable  or  uneqaal  taxation, 
wtien  practicable. 

8.  Taxation  «=347(1)  —  Avoidance  of  Dou- 
ble Taxation— Construction  or  Statuti 
— "Cbedits." 
To  avoid  double  taxadon,  the  word  "credits," 

as  used  in  the  statute,  is  construed  to  mean  net 

credits. 


and 


[Ed.  Note. — For  other  definitions,  see  Words 
id  Phrases,  First  and  Second  Scries,  Credits.] 


4.  Taxation  «=33N$— Pi,a«»— Cbkdits. 

Whai  a  mercliaBt  operates,  in  several  comi- 
ties, stations  for  the  purpose  of  selling  lumber, 
fuel,  grain,  and  live  stock,  each  station  should  be 
assessed  as  an  Independent  business,  and  the  net 
credits  for  taxation  of  each  busineea  ia  tfie  ex- 
cess of  its  assets,  if  any,  over  the  indebtedness 
incurred  in  establishing  and  conducting  that  par- 
ticular undertaking. 

Appeal  from  DIatrlct  Court,  Boone  Cbun- 
ty;  Thomas,  Judge. 

The  Nye-Schneider-Powler  Company  ap- 
pealed to  the  district  court  from  the  board 
of  equalindon  of  Boone  oounty.  (General 
demurrer  to  petition  overruled,  and  action  of 
board  affirmed,  and  plalntUf  appeals.  Re-- 
versed  and  remanded. 

Courtrlght,  Sldner  &  Lee,  of  Fremoot,  for 
appellant. 
W.  J.  Donahue,  of  Albion,  for  appellee. 

SEDGWICK,  J.  The  plaintUf  appealed 
from  the  board  of  equalization  of  Boone 
county  to  the  district  conrt  for  that  county, 
and  in  that  conrt  filed  a  petition  alleging: 

That  the  plaintiff,  a  corporation,  "is  now  and 
for  several  years  last  past  has  been  engaged  in 
the  business  of  operatmg  stations  for  the  pur- 
pose of  selling  lumber,  building  material,  and 
lael,  and  for  the  purpose  of  bnyine  grain  and 
live  stock  and  shipping  the  same,  and,  "for 
some  years  last  past  has  had  one  of  such  stations 
located  at  Albion,  in  Boone  county,  Nebraska, 
where  the  nature  of  plaintifl'a  business  is  that  of 
selling  lumber  and  other  building  material  and 
purchasing  and  shipping  grain.  In  the  conduct 
of  such  business  at  said  station  of  Albion  the 
plaintiff  on  April  1,  1916,  had  outstanding  on  ita 
books  as  book  accounts  owing  to  it  from  its  cus- 
toms [customersl  at  said  station,  for  lumber, 
building  material,  and  fuel  sold  by  plaintift  to 
various  parties  upon  credit  as  an  open  book  ac- 
count, the  sum  of  $9,778.41.  In  the  conduct  and 
carrying  on  of  plaintiff's  said  business  at  many 
stations  in  the  state  of  Nebraska,  it  is  at  all 
times  necessary  for  the  plaintiff  to  purchase 
large  quantities  of  said  lumber,  building  mate- 
rial, and  fuel  upon  time,  and  it  is  indebted  there- 
for, and  at  .all  times  to  borrow  considerable  sums 
of  money  for  the  purpose  of  carrying  on  said 
merchandising  business.  In  the  conduct  of  said 
bnsiness,  all  purchasing  for  all  of  its  stations  of 
lumber,  building  material,  and  fuel  Is  made  at 
plaintiffs  chief  office  in  EVemont,  Nebraska,  and 
all  of  said  merchandise  is  paid  for  from  the  chief 
office  at  Fremont,  Nebraska.  On  the  1st  day  of 
April,  1916,  the  total  amount  of  all  bills  re- 
ceivable and  book  accounts  and  debts  owning  [ow- 
ing] to  plaintiff,  being  the  total  of  all  amounts 
owing  to  it,  was  the  sum  of  $778,697.66.  At 
said  time  the  plaintiff  was  indebted  for  money 
borrowed  in  the  sum  of  $1,634,443.46,  and  was 
indebted  for  merchandise  purchased  for  carrying 
on  its  business  in  Hie  sum  of  $83,865.84.  At 
said  time,  on  April  1,  1916,  the  plaintiff  was 
owing  for  money  borrowed  to  carry  on  the  busi- 
ness at  the  said  station  of  Albion,  which  amount 
was  carried  on  the  books  as  a  debt  item  against 
and  for  the  use  e<  said  sUtlon,  $22,844.71.  At 
no  time  in  the  last  several  years  baa  the  lie- 
bHi^  of  tbe  plaintiB  for  money  borrowed  to  car- 
ry on  the  business  at  said  station  of  Albion  not 
been  largely  in  excess  of  the  amount  owing  to  it 
at  said  station  on  book  accounts."  The  county 
assessor  assessed  the  credits  of  the  Boone  county 
business  in  the  amount  stated,  and  the  plaintiff 
filed  with  tbe  county  assessor  "a  schedule  of  its 
debits  for  money  borrowed  to  carry  on  the  busi- 
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n«B!i  at  tbe  station  of  Albiou,  and  carried  on  the 
books  aa  a  debit  item  againat  and  for  the  uae  of 
said  station  $22,844.71.  *  •  •  Thereupon 
plaintiff  filed  an  objection  to  said  assessment 
with  the  board  of  equalization  of  Boone  county, 
Nebraska,  praj-ing  that  proper  deduction  be 
made  on  account  of  said  liabilities  of  tbe  plain- 
tiff, and  asking  that  plaintiff  be  assessed  noth- 
ing whatever  for  its  book  accounts.  Said  protest 
and  objection  was  overruled  by  said  board  of 
(qualization,  and  the  assetMnent  againirt  the 
plaintiff  in  the  sum  of  ^,778.41  was  approved  by 
wtid  board  of  equalization  of  Boone  county,  Ne- 
braska." 

There  was  a.  goieral  demorrer  filed  to  the 
petition,  which  was  OTerruled  by  the  district 
court,  and  Judgment  entered  affirming  the 
action  of  the  board,  from  which  tbe  plaintiff 
appeals. 

[1]  Upon  appeal  of  this  plaintiff  from  a 
former  assessment  In  the  same  county,  thla 
court  held  that: 

"Where  a  corporation  operates,  in  several 
counties,  stations  for  the  purpose  of  selling  lum- 
ber, fud,  grain,  and  live  stock,  each  station 
clioald  be  assessed  as  an  independent  business, 
and  its  net  credits  thereat  should  be  ascertained 
by  deducting  the  indebtedness  incurred  in  con- 
dacting  tbe  business  at  such  station  from  the 
icross  credita  thereof."  99  Neb.  883,  156  N.  W. 
773. 

The  plaintiff  Insists  that  the  credits  of  the 
phiintiff  company  ought  to  be  assessed  at  its 
principal  place  of  business,  and  its  entire 
liabilities  should  be  .deducted  to  ascertain 
the  Talue  of  its  net  credits;  The  plaintUTs 
brief  suggests  many  situations  and  conditions 
In  which,  it  Is  contended,  this  rule  of  assess- 
ing credits  In  different  locations  would  be 
dltUcnlt,  If  not  Impossible,  of  application,  and 
result  in  injustice  In  many  instances. 

The  question  thus  presented  Is  very  im- 
portant, and  is  not  without  difficulty.  But, 
as  pointed  out  In  the  former  case  between 
these  parties,  section  6329,  Re7.  St  1913,  pro- 
Tides  that  the  property  of — 
"merchants,  except  as  hereinafter  specifically 
provided,  shall  be  listed  and  taxed  in  the  county, 
tovnship,  prednct,  city,  village,  and  school  dis- 
trict where  the  business  is  done." 

And  section  6291  defines  tbe  term  "prot>- 
erty": 

"The  word  'property'  includes  every  kind  of 
property,  tangible  or  intangible,  subject  to  own- 
«r«hip." 

The  letter  of  the  statute  Is,  therefore,  plain 
apon  this  point,  and  the  court  must  harmo- 
Qlze  It  with  the  general  policy  of  the  law  if 
possible.  We  do  not  think  It  advisable  to 
depart  from  the  rule  declared  In  that  de- 
cision. 

[2]  Double  taxation  sometimes  occurs,  and 
bog  been  considered  as,  under  some  drcnm- 
ttances,  unavoidable.  If,  for  Instance,  a  pur- 
<^ser  of  a  herd  of  cattle  gives  his  note  for 
«  large  portion  of  the  purchase  price,  the 
pn^rty  is  assessed  to  the  purchaser  with- 
ont  deduction  of  the  amount  of  tbe  outstand- 
^S  notei  and  tbe  full  amount  of  the  note  is 
JtsKssed  against  the  oiwner  thereof.  There 
are  many  similar  Instances  of  double  taza- 
tlon,  and  yet  our  revenue  laws  contain  abun- 


dant evidence  that  It  is  the  policy  of  our  law 
to  avoid  double  taxation  when  possible. 

[S,  4]  Chapter  73,  Laws  1903,  provided  a 
general  system  of  public  revenue,  and  re- 
pealed the  fotrmer  statute.  The  former  act 
(Comp.  St  1901,  c.  77,  art  1,  i  27)  coatabied 
a  general  provision  that: 

"In  making  up  the  amount  of  credits  which 
any  person  is  required  to  list  for  himself  or  for 
any  other  person,  company,  or  corporation,  he 
shall  be  entitled  to  deduct  from  the  gross  amount 
of  credita  the  amount  of  all  bona  flde  debta  ow- 
ing by  euch  person,  company,  or  corporation,  to 
any  other  person,  company,  or  corporation  for  a 
consideration  received." 

In  repealing  that  statute  this  provision  was 
not  retained,  and  the  repealing  statute  re- 
quired all  "property"  to  be  assessed  for  taxa- 
tion. But  this  court  held  that,  notwithstand- 
ing the  repeal  of  that  provision: 

"In  making  a  return  of  his  taxable  property 
under  the  provisions  of  chapter  73  of  the  Laws 
of  1903  the  taxpayer  may  deduct  from  the  cred- 
its due  him  all  just  debta  by  him  owing  at  tbe 
time  of  such  return."  State  v.  Fleming,  70  Neb. 
529,  97  N.  W.  1063. 

The  court  quotes  from  and  adopts  the  rea- 
soning of  the  Supreme  Court  of  Indiana  In 
riorer  v.  Sheridan,  187  Ind.  28,  86  N.  E.  365, 
23  L.  R.  A.  278: 

"Credits  are,  by  the  Constitution,  property, 
and  as  such  are  to  be  taxed.  Their  Just  vidue  is 
to  be  ascertained  by  subtracting  the  bona  fide 
indebtedness  from  the  gross  amount  of  the  notes, 
accounta  and  other  choses  in  action,  and  the  bal- 
ance is  to  be  returned  as  belonging  to  the  in- 
dividual. •  •  •  Section  1,  article  10."  of  the 
Constitution  of  Indiana,  "does  not  say  the  gross 
amount  of  all  notes,  accounta,  and  ouer  choses 
in  action  shall  be  taxed,  and  we  cannot  so  con- 
strue it  without  perverting  ita  language  and  ob- 
vious meaning." 

The  word  "credits,"  as  used  In  the  statute, 
is,  by  that  court,  construed  to  mean  net  cred- 
its, and  that  construction  was  adopted  by  this 
court 

The  allegations  of  the  petition  must  be 
taken  as  true  as  against  the  general  de- 
murrer. In  the  former  case  between  these 
parties  (99  Neb.  383,  K5«  N.  W.  778),  It  was 
said: 

"If  the  credita  are  taxable  in  Boone  county, 
the  indebtedness  to  be  deducted  must  arise  out 
of  the  business  in  that  county.  *  •  •  What- 
ever debta  may  have  been  incurred  in  the  pur- 
chase of  grain,  lumber,  or  for  any  other  purpose 
legitimately  connected  with  the  conduct  of  the 
business  in  Boone  county,  are  proper  to  be  de- 
ducted from  the  credita  in  tiu^  county." 

In  the  case  at  bar  it  appears  that  the  plain- 
tiff has  borrowed  a  large  amount  of  money, 
and  has  Invested  It  in  tangible  property,  a 
small  part  of  which  has  been  sold  upon  cred- 
it These  credits  are  small,  almost  insignif- 
icant. In  comparison  with  the  money  bor- 
rowed with  which  the  tangible  property 
was  purchased  and  tbe  credita  made  i>os- 
slble.  The  tangible  property  is  assessed 
without  regard  to  the  Indebtedness  of  plain- 
tiff which  was  caused  by  ita  purchase,  and  If 
the  plaintUTs  creditors  are  taxed  upon  their 
demands  against  plaintiff.  It  Is  impracti- 
cable to  avoid  this  double  taxation.    But  If 
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we  continue  to  apply  the  rnle^  so  well  estab- 
lished, that  "credits,"  as  used  in  the  statute, 
means  net  credits,  double  taxation  Is  so  far 
avoided. 

It  is  alleged  in  the  petition  that  the  credits 
of  the  plaintiff  in  Boone  county  are  $9,778.- 
41,  and  the  debts  "incurred  in  the  purchase 
of  grain,  lumber,  or  tor  any  other  purpose 
legitimately  connected  with  the  conduct  of 
the  business  in  Boone  county,"  are  $22,844.- 
71.  If  this  is  true,  these  debts  "are  proper 
to  be  deducted  from  tbe  credits  in  that 
county." 

The  judgment  of  the  district  court  is  re- 
versod,  and  the  cause  remanded. 

Reversed  and  remanded. 


YOUNG  et  al.  v.  BENNETT  et  al.    (No.  20141.) 
(Supreme  Cktart  of  Nebraska.     Not.  16,  1918.) 

(BtiiUabui  by  ih«  Court.) 
Highways  <S=»144— Judgment  ®=»619— Oon- 

CLtrSIVENEBS  —  DECLAKINO  ASSESSMENT  IN- 
VAXID — REA8BE88MENT. 

Defendant  board  of  county  conunissionerfl 
made  a  special  paving  assessment  against  real 
estate.  lu  an  action  brought  by  the  property 
owner  the  court  entered  a  decree  declaring  void 
the  levy  and  ordered  the  tax  canceled  apon  the 
tax  records.  Subsequently  defendant  board  un- 
dertook to  make  a  reassessment  against  the 
property.  Plaintiffs  filed  a  petition,  alleging  the 
former  assessment,  the  entry  of  the  judgment  in 
the  former  suit,  and  alleged  that  the  judgment 
was  still  in  fall  force  and  effect,  and  that  the 
board  was  without  authority  to  make  a  reas- 
sessment. Held,  that  the  petition  was  not  de- 
murrable. 

Appeal  from  District  Court,  Lancaster 
County;    Cornish,  Judge. 

Action  for  injunction  by  Halleck  C.  Young 
and  others  against  John  B.  Bennett  and 
others.  FYom  an  order  overruling  a  demur- 
rer to  the  petition,  defendants  appeal.  Af- 
firmed. 

Frank  A.  Peterson,  of  Lincoln,  for  appel- 
lants. 

Field,  Bicketts  ft  Bicketts,  of  Lincoln,  for 
appellees. 

MORRISSBY,  C.  J.  Plaintiffs  brought  this 
action  to  enjoin  the  board  of  county  commis- 
sioners of  Lancaster  county  from  levying  a 
special  assessm^t  against  real  estate  owned 
by  them,  adjoining  the  dty  of  Lincoln. 
From  an  order  of  the  district  court,  over- 
ruling a  demurrer  to  plaintitFs'  petition,  de- 
fendants appeal. 

In  substance  the  allegations  of  the  petition 
are:  That  plaintiffs  are  the  owners  of  cer- 
tain described  premises;  that  in  1912  de- 
fendants caused  the  roadway  along  these 
premises  to  be  paved ;  that  later,  they  levied 
a  special  assessment  against  this  land,  under 
the  provisions  of  chapter  25,  Laws  1911,  to 
cover  a  portion  of  the  cost  of  such  improve- 
ment ;   that  this  special  assessment  was  sub- 


sequoitly  declared  yold;  and  Che  tax  "was 
ordered  canceled  upon  the  tax  reoocda,"  up- 
on action  brought  by  plaintiffs ;  "that  said 
Judgment  and  decree  of  the  district  court 
*  *  *  la  still  in  full  force  and  effect,  and 
Is  not  appealed  from;"  that  the  attempted 
reassessment  is  illegal  and.  If  carried  out, 
wUl  cast  a  cloud  upon  plaintiffs'  title. 

In  their  brief  en  appeal,  defaidants  oon- 
tenid  that  this  petition  falls  to  state  a  <^use 
of  action  against  a  demurrer,  "for  the  rea- 
son that  the  plea  of  prior  adjudication  in 
said  petition  is  not  sufficiently  alleged,"  and, 
further,  that  the  petltlMi  is  without  equity 
"for  the  reason  that  the  plaintiffs  make  no 
offer  to  pay  for  the  benefits  accruing  to 
plaintiffs'  property  by  reason  of  the  grading 
and  paving  done  on  the  street  abutting  the 
same." 

Is  the  petition  demurrable?  Plaintiffs' 
purpose  was  merely  to  show  that  a  prior  as- 
sessment had  been  levied  and  declared  void, 
and  for  this  the  decree  in  question  was  foif- 
fidently  pleaded.  The  position  of  plaintltCs 
is  that,  once  a  special  assessment  has  been 
levied,  the  power  of  imposing  such  tax  la  ex- 
hausted, and,  in  the  absence  of  express  legis- 
lative authority,  no  right  of  reassossm«it 
exists.  This  view  seems  to  be  correct  when 
the  assessment,  as  in  this  case,  has  been  ad- 
judged absolutely  void. 

The  claim  that  the  petition  Is  without 
equity,  because  no  tender  of  the  amount 
fairly  due  for  the  improvement  was  made,  is 
not  triable  In  this  action.  That  question 
ought  to  have  been  presented  in  the  former 
action,  and,  presumably  it  was. 

The  demurrer  was  properly  overruled,  and 
the  judgment  is  affirmed. 

CORNISH,  J.,  not  sitting. 


MALONB  V.  GRAND  LODGE,  A.  O.  O.  W. 
OF  IOWA.     (No.  82388.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  iNsnaARCB  «=»760— MtJTUAL  Bbnkfit  Ik- 

SURANCK— FOBFEITURK   OF  CEBTIPICATE. 

Defendant  older  could  not,  while  it  held  one 
full  unapplied  monthly  assessment  paid  by 
member,  forfeit  Us  mutual  benefit  eertincate  for 
nonpayment  of  assesBment. 

2.  iNSVBAItOK  «=>734— MUTUAI,  BENEFIT  In- 
SiraANCE     —     LlABIUTT     FOB    ASSESSMENTS 

Levied  Pbiob  to  Membebbbip. 
Member  of  mutual  benefit  order  waa  not  lia- 
ble for  assessments  levied  prior  to  the  time  be 
became  a  member. 

3.  iNBOSAiiOB  €s3753(l) — MoTUAi.  Benefit 
SociBTT— Tkrdeb  of  Dues— What  Consti- 
tutes. 

Where  plalntill^  who  had  for  some  time  paid 
dues  and  asaessmenta  of  member  of  order,  callrd 
up  recorder  by  telephone  and  offered  to  pay 
amount  due,  but  the  recorder  refused  on  the 
ground  that  there  had  been  a  fmrfeitnre  of  cer- 
tificate, it  was  unnecessary  (or  plaintiff  to  tender 
exact  change. 
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4.  iNsnRANca!  ®=}755(4)  —  Mctuai,  Benefit 
I.V8UKANCE— Prompt  rArnKNT  of  Dxjxs  — 
Waiveb. 
Defendant  order  did  not.  by  acceptiiis  pay- 
ment of  dues  after  time  fixed  by  by-laws,  waive 
right  to  demand  prompt  payment  In  the  fature, 
where  it  gave  notice  that  thereafter    member 
would  be  required  to  pay  dues  promptly. 

Appeal  from  District  Coort,  Polk  Ck>unty ; 
Tbos.  J.  Otitbrle,  Jadge. 

Action  on  mutual  benefit  certificate.  Ver- 
dict for  defendant  by  direction  of  the  court 
Reversed. 

B.  J.  Cavanagh,  of  Des  Moines,  for  appe- 
lant 

E.  B.  Bvans,  of  Des  Moines,  for  appellee. 

SXEVKNS,  J.  Patrick  J.  Mal<«e  became 
a  member  of  tbe  defendant  order  on  May  3, 
1910,  and  died  AprU  25,  1916.  Plaintiff  Is 
the  administratrix  of  bis  estate,  and  brings 
this  suit  to  recover  upon  bis  certlQcate  of 
membership.  The  beneficiary  named  In  the 
certificate  died  before  the  member.  At  the 
time  of  becoming  a  member,  he  paid  an  ini- 
tiation fee  of  $3  and  an  amount  equal  to  one 
fnll  monthly  assessment  The  defense  plead- 
ed is  the  forf^ture  of  bis  membership  by  the 
nonpayment  of  monthly  assessments  for  the 
months  of  February,  March,  and  April,  1815. 
In  reply  to  defendant's  answer,  plaintiff  al- 
leged that  it  was  In  possession  of  one  full 
advance  monthly  assessment  at  the  time  of 
the  member's  death,  and  that,  U  same  had 
been  ai^Ued  to  the  payment  of  the  assess- 
ment payable  In  February,  deceased  died  In 
good  standing  in  said  order ;  that  by  its  con- 
dnct  If  waived  its  right  to  forfeit  his  certifi- 
cate of  membership  because  of  the  failure  to 
promptly  pay  assessments,  and  that  it  was 
estopped  from  claiming  nonpayment  thereof 
according  to  its  by-laws. 

The  facts  relied  uiwn  by  plaintiff  to  estab- 
lish the  allegations  of  her  reply  are  the  pay- 
ment of  one  full  assessment  at  the  time  of 
the  member's  initiation ;  that  some  time  dur- 
ing the  month  of  January,  plaintiff,  by  tele- 
phone, reqtested  the  recorder  of  the  subor- 
dinate lodge  to  pay  the  member's  dues  for 
January;  that  the  recorder  promised  to  do 
so,  and,  on  the  11th  day  of  February,  at  a 
monthly  meeting  of  the  subordinate  lodge, 
which  was  after  the  time  allowed  for  the 
payment  thereof,  there  was  appropriated  out 
of  the  funds  of  the  lodge  the  necessary' 
amount  to  pay  the  January  assessment,  and 
same  was  then  paid;  that  some  time  In 
March,  and  after  a  letter  had  been  written 
to  the  member  by  the  Grand  Recorder,  noti- 
fying him  of  his  suspension  from  member- 
ship and  requesting  him  to  apply  tor  rein- 
statement tmder  the  rules  and  provisions 
of  the  order,  he  again  called  the  recorder  by 
telephone  and  offered  to  pay  assessments 
then  due,  but  was  informed  by  him  that  as 
her  mother,  who  was  named  as  beneficiary  In 

the  certificate,  had  died,  no  further  assess- 


ments could  be  received  until  a  new  bene- 
ficiary was  named. 

It  was  stipulated  by  counsel  upon  the  trial 
that,  at  the  time  Malone  made  application 
for  membership,  which  was  in  March  or  April, 
1910,  he  paid  a  sum  equal  to  one  full  month- 
ly assessment,  which  was  placed  In  the  bene- 
fit fund,  and  that  he  paid  all  of  his  assess- 
ments and  dues  for  each  and  every  month  as 
they  matured  and  became  due  from  the  1st 
day  of  May,  1910,  to  the  Slst  day  of  January, 
1915.  If  the  member  paid  a;  full  assessment 
for  each  month,  Including  the  month  of  May, 
1910,  and  for  each  succeeding  month,  Includ- 
ing January,  1915,  it  would  appear  that  the 
amount  of  the  one  monthly  assessment  paid 
at  the  time  of  Us  Initiation  must  be  In  the 
possession  of  the  defendant,  and  should  have 
applied  to  the  payment  of  the  February  as- 
sessment. 

[1]  The  society  could  not  forfeit  the  cer- 
tificate while  It  hdd  one  ftall  unapplied 
monthly  assessment.  Walt  v.  Mystic  Work- 
ers, 140  Iowa,  648,  119  N.  W.  72;  Sleight  v. 
Mystic  Toilers,  133  Iowa,  379,  107  N.  W. 
18S. 

[2]  Nor  was  the  member  liable  for  assess- 
ments levied  prior  to  the  time  when  he  be- 
came a  member  of  the  society.  Hetzcl  v. 
Golden  Precept,  129  Iowa,  665,  106  N.  W. 
157 ;  Clark  v.  Assodaticm,  166  Iowa,  201, 135 
N.  W.  1114,  42  L.  K.  A.  (N.  S.)  681. 

[3]  If  defendant  were.  In  fact,  in  posses- 
sion of  one  full  monthly  assessment  and 
same  had  been  applied  to  the  payment  due 
and  payable  in  the  month  of  February,  then 
his  certificate  would  not  have  lapsed  under 
the  rules  of  the  order  untU  the  expiration  of 
the  time  for  payment  of  the  monthly  assess- 
meqit  dpe  and  payable  during  the  montib  of 
March.  The  evid^ifie,  without  conflict,  shows 
that  plaintiff,  who  had  for  some  time  paid 
the'  dues  and  assessments  of  deceased,  on 
March  26th  called  the  recorder  by  telephone 
and  offered  to  pay  the  amount  due,  but  was 
Informed  that  the  society  could  not  accept 
the  same  until  a  new  beneficiary  liad  been 
designated  by  the  member.  Plaintiff  at  the 
time  insisted  upon  paying  the  dues,  but  same 
were  refused  by  the  recorder. 

It  is  true  that  plaintiff  did  not  tender  the 
exact  change  to  the  recorder,  but  tills  was 
unnecessary.  Defendant  was  at  the  time 
claiming  a  forfeiture  of  the  certificate  of 
membership  and  insisting  upon  the  produce 
tlon  of  a  health  certificate  before  reinstate- 
ment. Nothing  could  have  beoi  gained  by 
making  a  further  tender.  Plaintiff  was  giv- 
en to  understand  that  the  assessment  would 
not  be  accepted  until  a  new  beneficiary  was 
named.  Byram  v.  Sovereign  Camp,  108  Iowa, 
430,  79  N.  W.  144,  75  Am.  St  Rep.  265.  In 
oral  argument  counsel  for  appellee  contend- 
ed that  no  assessment  was  levied  against  de- 
ceased that  was  payable  during  the  month  of 
May,  but  stipulated  upon  the  trial  that  he 
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paid  all  daes  and  assessments  levied  agalost 
him  from  May  1,  1910,  to  January  31,  1915. 
If  no  assessment  was  levied  for  which  be 
was  liable  in  May,  1910,  the  stipulation  is 
too  broad,  'but  the  Jury  might  possibly  have 
found  from  the  record  before  ns  that  an  as- 
sessment was  paid  for  that  month  In  addi- 
tion to  the  sum  paid  upon  initiation. 

[4]  II.  The  contention  of  appellant  that 
d^endant  waived  Its  right  to  demand  prompt 
payment  of  dues  and  assessments  cannot  be 
sustained.  Conkling  v.  Knights  &  Ladies, 
etc.,  166  N.  W.  384;  O'Connor  v.  Knights  & 
Ladies,  etc.,  178  Iowa,  883,  158  N.  W.  761, 
L.  R.  A.  1917B,  897,  do  not  Involve  similar 
facts.  While  upon  the  record  before  us  a 
Jury  mlg^t  have  possibly  found  that  the  pay- 
ment made  by  the  recorder  at  the  request  of 
plaintiff  was  In  fact  made  after  January  Slst, 
plaintiff  was  notified  that  thereafter  the 
member  would  be  required  to  pay  dues  and 
assessments  promptly.  There  was  nothing 
In  the  transaction  to  mislead,  or  lall,  her  or 
the  member  Into  the  belief  that  the  payment 
of  future  assessmoitB  might  be  deferred  be- 
yond the  time  fixed  by  the  by-laws  of  the 
society. 

III.  As  the  Judgment  of  the  lower  court 
must  be  reversed  and  the  case  remanded  for 
a  new  trial,  we  do  not  adjudicate  plaintiff's 
claim  of  waiver  and  estOK>eI  based  upon  the 
transaction  of  IMarch  25th.  For  the  reasons 
Indicated,  the  Judgment  of  the  court  below 
must  be,  and  Is,  reversed. 

PRESTON,  C  J.,  and  WEAYBR  and  6AT- 
MOR,  JJ.,  concur. 


CLABACOH  et  al.  v.  McFARLAND. 
(No.  82293.) 

(Supreme  (3ourt  of  Iowa.     Not.  19,  1918.) 

1.  Evidence  e=»318— DscLABATioNa 

Where  defendant  was  not  present  at  the 
opening  of  deceased's  papers,  and  her  father 
stated  that  a  book  fonnd  among  the  papers  con- 
tained only  $2  or  ^  belonging  to  defend- 
ant and  that  was  all  the  money  she  had,  she 
was  not  bound  by  such  assertion,  nor  estopped 
thereby  to  deny  fraud  in  the  execution  of  an 
agreement  among  the  heirs  as  to  disposition  of 
property,  though  in  fact  deceas^  bad  given  her 


2.   DeEUS  *=»70(4)— -FBAUn— CoKCEALlDtNT, 

Where  one  not  an  heir  had  received  moneys 
from  decedent  as  token  of  decedent's  apprecia- 
tion of  her  care  of  him,  and  the  heirs  in  consul- 
tation were  discussing  giving  her  a  deed  to 
part  of  decedent's  land  for  hke  consideration, 
she  was  not  bound  gratuitously  to  inform  them 
as  to  the  money  she  had  received. 

Appeal  from  District  Court,  Hamilton 
County;  R.  M.  Wright,  Judge. 
"Not  to  be  officially  reported." 
Suit  to  set  aside  &  deed  as  obtained 
through  fraudulent  concealment.  On  hearing 
the  petition  was  dismissed.  Plaintiffs  ap- 
peal.   Affirmed. 


Wesley  Martin,  of  Webster  <31ty,  for  aKiel- 
lants. 
D.  O.  Chase,  of  Webster  City,  for  appellee. 

PER  CURIAM.  John  McFarland  died  in- 
testate May  24, 1916,  seised  of  37«Vioo  acres 
of  land.  A  widow,  five  children,  and  the 
children  of  a  deceased  daughter  survived 
him.  On  November  27th  following  his  death, 
these  children  and  grandchildren  Joined  in 
a  conveyance  of  a  one-seventh  interest  in 
two-thirds  of  the  land  and  an  assignment  of 
a  like  portion  of  the  porsonalty  to  the  de- 
fendant, Bessie  Hazel  McFarland.  The  lat- 
ter is  a  daughter  of  decedoit's  son,  W.  F. 
McFarland,  and,  as  her  mother  died  during 
her  infancy,  had  been  reared  by  her  grand- 
parents. Decedent  was  86  years  of  age  at 
the  time  of  his  death  and  his  wife  75  years. 

The  defendant,  who  attained  her  majority 
In  May,  1913,  had  aided  In  the  care  of  de- 
cedent during  at  least  two  years  preceding 
his  death,  bathing  him,  putting  on  his  clothes, 
and  the  lilce,  and  had  tenderly  cared  for  her 
grandmother.  Owing  to  her  unselfish  devo- 
tion to  these  aged  people  and  in  response  to 
their  wish,  it  was  thought  through  these  in- 
struments to  give  her  a  share  of  the  prop- 
erty equal  to  e&cSx.  of  decedent's  children. 

[1]  The  Issue  involved  Is  whether  the  con- 
tract 80  to  do,  signed  by  all,  In  pursuance  of 
which  the  deed  was  executed,  was  Uie  result 
of  fraudulent  concealment  of  the  fact  that 
defendant  had  previously  received  from  de- 
cedent $300  or  only  12  or  $3.  It  appears 
that,  shortly  after  decedent's  demise,  all  in- 
terested met  at  the  State  Bank  at  Stanhope, 
and  In  their  presence  a  twx  of  decedent  was 
opened,  and  his  widow  withdrew  envelopes 
therefrom,  and  these  were  opened  in  a  search 
for  a  will ;  that,  as  one  of  these  was  opened, 
a  small  bank  book  appeared  to  be  therein 
and,  with  the  remark,  "That  Is  Bessie's  bank 
account,"  the  mother  returned  it  to  the  box. 
and,  In  response  to  an  inquiry,  said  that  she 
(defendant)  had  $2  and  decedent  gave  her 
another.  Whether  she  then  said  this  was 
all  she  had  is  In  dispute ;  but,  as  it  was  not 
said  In  the  presence  of  defendant,  she  was 
not  bound  thereby.  Decedent  had  deposited, 
or  caused  defendant  so  to  do,  $1(X)  in  the 
State  Bank  of  Stanhope^  Angust  25,  1914, 
$100  in  each  of  two  banks  at  Webster  City, 
September  9th  of  the  same  year,  taken  cer- 
tificates In  defendant's  name  and  given  them 
to  her,  and  these  certificates  were  folded  and 
in  the  bank  book  at  the  time  when  removed 
from  the  envelope  as  mentioned.  If  then 
defendant  represented  that  she  bad  received 
but  $3  from  decedent  or  frandulently  conceal- 
ed the  fact  tliat  she  had  received  the  $300  or 
certificates  for  that  amount,  and  the  con- 
tract or  conveyance  was  executed  In  reliance 
on  the  representation,  and  but  therefor  or 
such  concealment  would  not  have  been  ex- 
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ecuted,  the  plaintiffs  are  entitled  to  the  re- 
lief sought. 

We  are  satisfied  that  defendant  made  no 
mlsrepresentatlona,  thongh  there  is  some  evl- 
denoe  to  the  contrary.  The  Issne  of  fact  to 
be  determined  Is  whether  a  misrepresenta- 
tion was  made  In  her  presence  to  Induce  the 
execution  of  the  contract  or  deed  and  she 
allowed  the  grantor  to  act  in  reliance  there- 
on without  stating  the  truth.  If  so,  this 
would  constitute  fraudulent  concealment. 

Mrs.  Clara  E.  Clabaugh  testified,  In  snb- 
stance,  that  the  widow  and  defendant's  fa- 
ther had  stated  In  the  presence  of  defendant 
that  decedent  had  given  defendant  and  that 
she  then  had  only  the  $3,  while  a  sister  of 
the  witness,  BCrs.  Henry  Olabangh,  thought 
this  was  not  In  defendant's  presence.  Mrs. 
Pronty,  a  granddaughter  of  decedent,  testi- 
fied that  both  the  widow  and  defendant's 
father  stated  In  defendant's  presence  that 
she  had  not  a  dollar  In  the  world,  though 
both  deny  having  so  done.  On  the  other 
hand,  defendant  denied  that  any  statement 
that  she  had  no  money  other  than  the  $8 
had  ever  been  made  In  her  presence  or  hear- 
ing, as  did  the  widow,  who  denied  that  she 
bad  ever  made  such  a  statement.  Decedent's 
son  John  declared  that  when  at  Stanhope,  at 
(be  time  the  deed  was  signed,  he  heard  no 
statement  as  to  how  much  money  defendant 
bad. 

We  are  not  able  to  say  from  the  record  be- 
fore us  that  the  statement  was  ever  made  in 
defendant's  presence.  The  several  witnesses 
who  spoke  on  the  subject  were  before  the 
trial  court  enjoying  much  better  opportunity 
to  judge  of  the  credibility  of  the  several  wit- 
nesses, and,  in  view  of  this  and  our  own 
notions  on  the  subject,  we  are  not  inclined 
to  interfere  with  its  conclusion.  Undoubted- 
1.V,  defendant's  father  In  obtaining  the  signa- 
tures of  the  several  heirs  to  the  contract 
represented  that  defendant  had  but  the  $S 
supposed  to  have  been  In  the  book  of  account 
found  In  the  envelope,  but  he  in  no  manner 
represented  her.  What  he  did  was  at  the 
request  of  his  brother  and  mother,  and  as 
the  object  was  to  make  defendant,  who  was 
not  an  heir,  a  gift  of  one-seventh  of  the  es- 
tate, she  cannot  well  be  held  to  have  rati- 
fied what  was  done  or  said  by  accepting  the 
deed.  In  so  far  as  appears,  she  neither  sug- 
gested nor  requested  the  gift  or  was  aware 
tbat  the  contract  so  to  do  was  being  circu- 
lated. She  merely  accepted  what  was  ten- 
dered and  without  knowledge  of  the  manner 
of  procuring  the  execution  of  the  papers. 
If  there  were  any  agency,  it  was  not  one 
for  her. 

[2]  The  defendant  testified  that  decedent 
ipon  giving  her  the  $300  or  certificate,  in 
that  amount,  enjoined  secrecy,  and  that  she 
was  silent,  because  of  that,  and  her  testi- 
mony In  this  respect  was  corroborated  by 


that  of  her  grandmother.  She  also  declared 
that  ^e  was  aware,  that,  U  other  members 
of  the  family  would  learn  of  her  having 
the  certiflcatea,  there  would  be  trouble  and 
supposed.  If  they  knew  of  It,  some  of  them 
would  not  sign  the  deed.  Tbat  was  merely 
her  supposition,  but  she  was  not  bound  to 
state  the  fact  unless  In  a  situation  requiring 
her  'to  speak,  and,  as  the  amount  of  property 
decedent  had  given  her  was  not  bruited  in 
her  presence,  she  was  not  bound  to  gratui- 
tously tender  the  Information. 

It  follows  that  the  decree  dismissing  the 
petition  should  be,  and  1b,  affirmed. 

PRESTON,  0.  J.,  and  LADD,  SYAMS,  and 
STEVENS,  JJ,  concur. 


PETER  v.  GRIFPIN  et  al    (No.  81977.) 
(Supreme  Court  of  Iowa.    Nov.  19,  1918.) 

1.  CONTRAOTS  «S9l69— BUBIAL— MOKUIIBin*— 
"RESPEOXABUB  AHO  CoIUUMOABLB  BUBIAIi.'' 

A  contract  for  support  and  maintenance  and 
a  "respectable  and  commendable  burial"  did  not 
require  the  erection  of  a  monnaient  as  part  of 
the  burial. 

2.  CORTRACTB  «E3ei— -SUVPOBT— COMSIDIBA- 
TIOH. 

A  contract  for  the  support  and  maintenance 
of  a  father  by  his  son  in  consideration  of  the 
father's  realty  was  not  lacking  in  consideration 
merely  because  the  fathw  hved  only  a  few 
months,  and  the  value  of  his  keeping  was  not 
over  £600,  while  the  land  was  worth  more  than 
$3,000. 

Appeal  from  District  Court,  Boone  County; 
H.  E.  Fry,  Judge. 

Suit  to  quiet  title.  There  was  a  defense 
and  a  cross-bill  by  the  defendant  Thomas 
Oriffln.  Upon  trial  had  there  was  a  decree 
for  the  plaintiff,  and  the  appellant  Thomas 
Grlffln  appeals.    Afilrmed. 

GoodykoonUs  &  Mahoney,   of  Boone,  for 
appellant. 
Wbltaker  &  Snell,  of  Boone,  for  appellee. 

EVAN'S,  3.  The  subject-matter  of  the  ac- 
tion Is  the  undivided  one-third  of  a  certain 
123  acres  of  land  In  Boone  county.  This 
land  had  formerly  belonged  to  Ellaabetb 
GrUSn,  who  died  testate  seised  thereof  in 
August,  1907,  leaving  surviving  her  her  hus- 
band, Daniel  GrltOn,  and  several  children,  In- 
cluding the  appellant  Thomas  Grlfila.  Fol- 
lowing the  death  of  his  wife,  Daniel  GrlfiSu 
entered  Into  a  contract  with  his  son  Daniel 
P.  Grlffln,  which  was  In  iwrt  as  follows: 

"That  whereas,  the  said  first  party  is  desirous 
of  providing  for  himself  a  good  home,  support 
and  maintenance  daring  the  remainder  of  his 
life ;  and  whereas,  said  second  party  is  willing 
to  provide  inch  support  and  maintenance  for 
first  party  in  consideration  of  the  agreements 
hereinafter  contained:  It  is  therefore  agreed  be- 
tween said  first  party  and  said  second  party 
as  follows:  That  if  the  said  second  party  sltali 
from  this  date  until  the  date  of  the  death  of  said 
first  party  furnish  to  said  first  party,  at  second 
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I>arty's  cost  and  expense,  a  good,  comfortaUc 
home  with  a  good,  pleasant  room  for  his  own  use 
and  with  all  the  necessaries  of  life  suitable  to 
first  party's  condition,  age  and  standing  in  life, 
and,  at  iQl  times,  both  second  party's  self  and 
family  treat  him  kindly,  and  care  for  him  in 
sickness,  and  provide  for  first  party's  medicine 
and  medical  attendance,  and  at  the  death  of  first 
party  give  liim  a  reasonable  and  commendable 
burial,  then  and  in  that  case  second  paity  is  to 
have  and  receive  all  the  estate  that  first  party 
is  entitled  to  as  surviving  husband  of  Elizabeth 
Orifi^,  deceased.  Second  party  hereby  agrees 
to  and  with  said  first  party  that  in  considera- 
tion of  the  interests  of  his  said  father,  party  of 
the  first  part,  in  and  to  his  full  share  of  the  es- 
tate which  he  has  or  shall  be  entitled  to  out  of 
the  estate  of  his  said  wife,  Elizabeth  Griffin,  de- 
ceased, he  wUl  from  this  date  during  the  entire 
life  of  the  said  first  party  furnish  to  said  first 
party,  at  bis  own  cost  and  expense,  a  good  cc»n- 
fortable  home,  with  a  good,  pleasant  room  for 
bis  own  use,  and  with  all  the  necessaries  of  life 
suitable  to  first  party's  condition,  age  and  stand- 
ing in  life,  and  at  all  times  both  second  party's 
self  and  family  treat  him  kindly,  and  care  for 
him  in  sickness,  and  provide  for  first  party's 
medicine  and  medical  attendance,  and  at  the 
death  of  said  first  party  give  him  a  respectable 
and  commendable  burial.  Second  party  also 
agrees,  in  consideration  of  the  premises,  that  he 
will  at  all  times  furnish  to  said  party  all  neces- 
sai^  clothing  needed  by  first  party,  and  that  he 
will  at  all  times  furnish  to  said  first  partj^  a 
reasonable  amount  for  first  party's  spending 
money,  to  be  used  by  first  party,  as  he  sees  fit,  for 
his  own  personal  use  and  expenses,  or  for  travel- 
ing, or  for  anything  that  he  reasonably  needs 
for  bis  own  personal  benefit.  Second  party  fur- 
ther agrees  that,  in  consideration  of  the  prem- 
ises, he  will  at  his  own  cost  and  expense  pay  all 
of  the  taxes  assessed  against  said  first  party, 
and  keep  up  all  the  repairs  needed  on  the  land 
of  said  first  party,  and  keep  the  building  or 
buildings  on  the  premises  finally  awarded  to  first 
party  fully  insured  in  some  good,  responsible  in- 
surance company  at  all  times.     •    •    •  " 

Daniel  Griffin  died  In  tbe  foUowlng  year. 
After  his  death  Daniel  P.  Griffin  sold  the 
land  to  Fritz  Peter,  who  conveyed  the  same 
to  the  plaintiff  herein.  The  defendant  Thom- 
as Griffin  challenges  the  contract  of  support 
and  maintenance  above  set  forth  and  chal- 
lenges the  title  of  tbe  plaintiff  as  resting 
thereon.  The  evidence  Is  very  brief.  There 
is  no  contention  but  that  Daniel  P.  Griffin 
performed  the  contract  during  the  life  of  his 
father.  The  argument  for  appellant  rests 
upon  two  general  propositions:  (1)  That  Dan- 
iel P.  failed  to  give  his  father  a  respect- 
able burial  in  that  he  has  never  erected  a 
monument  over  his  grave;  and  (2)  that  the 
contract  was  either  unconscionable  or  lack- 
ed consideration  In  that  the  father  lived  but 
a  few  months,  and  that  the  value  of  his 
care  and  keeping  was  not  over  |600,  where- 
as It  Is  alleged  that  the  land  was  worth  more 
than  $3,000. 

[1]  As  to  the  first  proposition  there  Is  no 
provision  In  the  contract  requiring  a  monu- 
ment to  be  erected.  Filial  affection  would 
ordinarily  command  such  a  result,  but  we 
know  of  no  warrant  of  attaching  such  duty 
as  a  condition  to  the  due  performance  of  the 
contract. 


[2]  As  to  the  second  proposition  tbe  consld- 
eratioD  stipulated  for  was  sufficient  to  sup- 
port the  contract  Tbe  record  does  not  dis- 
close the  age  of  the  father  nor  what  Us  ex- 
pectancy of  life  was  at  the  time  he  entered 
into  the  contract  He  might  have  lived  many 
years,  and  might  have  needed  much  laborious 
and  expensive  care.  It  was  the  undertaking 
of  the  son  to  make  full  provision  for  such 
care  whatever  Its  eztoit  No  autborltj'  is 
cited  to  us  wherein  sncb  a  contract  has  ever 
been  denounced  as  unsupported  by  adequate 
consideration.  It  Is  argued  also  that  tbe  con- 
tract was  something  less  than  a  conveyance, 
and  that  being  an  executory  contract  only. 
It  would  not  in  legal  effect  convey  the  land. 
Granting  tbe  argument  tbe  contract  was 
nevertheless  good  In  equity  and  capable  of 
enforcement  The  very  purpose  of  this  quiet- 
ing title  suit  is  to  obtain  enforcement  there- 
of. The  only  advantage  to  be  gained  by  the 
defendant  from  the  fact  that  the  contract 
was  less  than  a  legal  conveyance  Is  that  he 
Is  permitted  to  Interpose  his  defense  tbereto 
as  against  the  plaintiff  as  a  purchaser.  That 
is  to  say,  whereas  an  actual  conveyance  by 
deed  would  have  operated  to  the  protection 
of  the  plaintiff  as  an  Innocent  purchaser, 
this  contract  does  not  so  operate  In  his  favor. 
The  rights  of  the  plaintiff  as  a  purchaser, 
however  Innocent,  will  rise  no  higher  than 
the  rights  of  Daniel  P.  Griffin.  The  burden 
of  attack  rests  nevertheless  upon  the  appel- 
lant, and  he  must  show  valid  reasons  why 
the  contract  should  not  be  recognized  and 
enforced. 

We  think  the  trial  court  properly  entered  a 
decree  for  the  plaintiff,  and  It  is  affirmed. 

PRESTON,  C.  J.,  and  LADD  and  SAI/- 
INGER,  JJ.,  concur. 


NELSON  T.  TRACT.    (No.  32237.) 
(Supreme  Court  of  Iowa.     Nov.  22,  1918.) 

1.  BviDENCE  «=»448  —  Paboi,  TsaiiuoNT  as 
Affectino  WarrrKK  Instbuiibwt— CowvET- 
ArrcB  OF  Realty. 

In  an  action  for  diminntion  of  value  of  land 
after  conveyance,  but  prior  to  transfer  of  pos- 
session, evidence  as  to  what  was  stated  during 
negotiations  was  inadmissible,  since  all  negotia- 
tions were  merged  In  the  subsequent  written 
notice. 

2.  Landlord  and  Tenant  ®=>53— Land  Sub- 
ject TO  Lease— Assignment. 

A  convej^ance  of  land  upon  whidi  a  tenant 
is  in  possession  onder  lease  from  the  vendor 
carries  with  it  an  assignment  of  the  lease  to 
the  vendee,  together  with  all  the  vendor's  rights 
against  the  lessee. 

3.  Vbndob  and  PtmcHASEB  «=»341(3)  — 
Ta&NBFEB  OF  Possession — Pabol  Rkskkva- 

TION— EVIDENOB. 

In  an  action  for  the  diminution  of  value  of 
land  sold  after  conveyance,  but  before  posses- 
sion taken,  evidence  held  insufficient  to  establish 
a  parol  reservaticHi  of  possession  pending  the 
termination  of  a  leasehold. 
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Appeal  from  DMsict  Oonrt,  Bocbanan 
County:   G.  W.  Dunham,  Judge. 

Action  for  dlmlnutloii  In  value  of  land  aft- 
er conveyance,  but,  as  Is  alleged,  before 
transfer  of  possession,  resulted  In  a  direct- 
ed verdict  for  defendant,  and  Judgmait 
thereon.    The  plaintiff  appeals.    AiDrmed. 

Cook  ft  Cook,  of  Independence,  for  an>el- 
lant 

Tobln,  Tobln  &  Tobln,  of  Vinton,  for  ap- 
pellee. 

liADD,  3.  In  Sei>tanber,  ldl6,  the  parties 
hereto  entered  into  a  wrlttoi  contract,  by 
the  terms  of  which  defendant  nndertook  to 
•dl  to  the  plaintiff  80  acres  of  land  for  |14,- 
500,  $1,000  to  be  paid  down,  which  was  dcme, 
and  the  remainder  "as  soon  as  first  party 
executes  and  detivers  to  second  party  a  ptap- 
er  deed  of  oonreyanoe"  and  on  abstract 
showing  good  title  ot  record  In  the  vendor. 
Time  was  made  of  the  essence  of  the  con- 
tract In  pnnmanoe  of  this  contract  a  deed 
conveying  the  property  to  the  plaintiff  was 
executed  October  2,  1916.  At  Oiat  time,  one 
Oray  was  in  possession  as  tenant  under  the 
defendant;  his  lease  expiring  March  Ist 
following,  which  fact  was  known  to  plaintiff. 
On  February  28,  1917,  the  bam  on  the  prem- 
ises was  destroyed  by  fire.  The  petition 
alleges  that  its  value  was  91,600,  and  that 
the  valne  of  the  land  was  diminished  In  that 
amount,  and  sought  recovery  therefor,  alleg- 
ing that  at  the  beginning  of  negotiations  de- 
fendant had  stated  that  the  land  was  under 
lease  to  one  Oray  until  March  1,  1017,  and 
that  he  could  not  give  possession  nntil  that 
time;  that  a  portion  of  the  terms  of  sale 
was  oral,  and  was  that  possession  of  the 
premises  was  to  be  retained  until  March  1, 
1917;  and  that  the  contract  was  partly  in 
TTltlng  and  partly  oraL  It  may  be  conceded, 
without  deciding,  that,  had  defendant  retain- 
ed possession  until  the  1st  of  March,  1017, 
he  woQld  liave  been  liable  for  the  diminu- 
tion in  th^r  value.  See  Davidson  r.  Bawkeye 
Ins.  Co.,  71  Iowa.  SS2,  32  N.  W.  51^  60  Am. 
Bep.  818;  Bowdle  v.  Jencks,  18 'S.  D.  80,  80 
N'.  W.  88 ;  Smith  v.  Phflenlx  Ins.  Co.,  81  CaL 
323,  27  Pac.  7S8,  13  L.  B.  A.  476,  26  Am. 
St  Bep.  191. 

[1,2]  On  the  trial,  testimony  tending  to 
show  what  was  said  daring  negotlatiais,  pre- 
vioos  to  entering  Into  any  agreement  with 
respect  to  the  sale  of  the  land,  was  tenda>> 
ed;  but  this  was  rightly  excluded,  on  the 
ground  that  all  such  talk  was  merged  Into 
the  written  agreement.  Evidence  tending  to 
show  a  parol  reservation  of  possession  was 
tendered  and  received,  subject  to  the  objeo- 
tion  that  it  tended  to  vary  the  terms  of  a 
written  Instrument,  and  subsequently  the 
objection  was  sustained,  and  a  verdict  re- 
turned for  the  defendant.  That  Cray  was  in 
I«ssesslon  under  a  lease  terminating  March 


1, 1917,  was  undisputed,  and,  as  plaintiff  had 
knowledge  of  this,  he  could  not  have  oust- 
ed him  before  that  Ume.  Yule  v.  Fell,  123 
Iowa,  662,  99  N.  W.  658.  In  the  absence'  of 
reservation,  the  conveyance  of  the  land  to 
plaintiff  by  the  defendant  carried  with  It  an 
assignment  ot  the  lease  by  defendant  to 
Gray,  and  all  rights  defendant  had  under 
same,  and  vested  them  In  plaintiff,  who 
thereafter  was  entitled  to  assert  them  as 
fully  as  defendant  might  have  done.  Hat- 
field V.  Lockwood,  18  Iowa,  292;  cases  cited 
In  Iowa  Railroad  Land  Co.  v.  Boyle,  164 
Iowa,  248,  134  N.  W.  690,  38  L.  R.  A.  (N.  S.) 
420,  and  Hall  v.  Hall,  150  Iowa,  277,  129  N. 
W.  960. 

[3]  In  the  last  case  testimony  tending  to 
establish  a  parol  reservation  of  possession 
was  received  without  objection.  In  the  case 
at  bar  the  evidence,  were  It  to  be  adjudged 
admissible,  failed  to  establish  such  reser- 
vation. It  appears  that  one  McLelsh  acted 
as  defendant's  agent,  and  plaintiff  testified 
that  with  McLelsh  he  went  to  Mr.  Tobln's 
ofiSce,  and  that  the  latter  said  he  conld  get 
a  loan  on  the  farm  In  30  days,  to  which  the 
witness  resjwnded  that  he  did  not  want  it 
till  the  Ist  of  March,  when  he  got  posses- 
sion;  that  Tobln  replied  that  he  conld  not 
promise  him  the  money  the  1st  of  March; 
that  McLelsh  said  Gray  had  possession  until 
March  Ist,  and  if  he  "wanted  to  go  ahead, 
build  up,  fix  up  the  house,  he  presumed  he 
[plaintiff]  could  buy  Gray  off;  and  that  to 
this  he  repUed  that  he  would  not  buy  him 
off.  Manifestly  this  did  not  establish  the 
existence  of  a  reservation  of  possession  In 
defendant.  It  no  more  than  Indicated  an  un- 
derstanding that  Gray  had  the  right  to  re- 
tain possession  under  the  lease  and  was  not 
Inconsistent  with  the  thought  that  an  as- 
signment thereof  would  be  effected  by  the 
conveyance  of  the  land  In  pursuance  of  the 
written  contract  The  offer  to  prove  like 
matters  does  not  obviate  this  conclusion. 
Having  reached  this  conclusion,  It  Is  un- 
necessary to  determine  whether  evidence  of 
a  parol  reservation  of  possession  Is  admis- 
sible where  a  warranty  deed  In  usual  form 
has  been  executed.  There  was  no  error  In 
directing  a  verdict  tat  defendant 

Affirmed. 

PRESTON,  0.  J.,  and  BVANS  and  SALIN- 
GER, JJ.,  concur. 


In  re  COLBY.     (No.  32242.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  Mines  and  Minerals  «=355(1) — Sefabatb 
OwNEBSHip  or  Minerals. 
Minerals  beneath  the  surface  may  be  made 
the  subject  of  separate  ownership  either  by  grant 
of  the  minerals  by  the  owner  of  the  land  or 
by  a  grant  of  land  excepting  the  minerals,  and 
thereby  an  estate  In  fee  simple  may  be  created 
in  the  minerals,  as  corporeal  things  real. 
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2.  Taxation  ♦a»68  —  P«ope«tt  Subjwit  — 
MiNKBAXS  IN  Place— "RjAi,  Pbopibtt." 
When  the  fee  In  the  minerals  has  been 
separated  from  the  fee  In  the  surface,  the  fee  or 
interest  in  tiie  former  is  taxable  to  the  owner 
thereof  as  "real  estate"  in  view  of  Code.  | 
1308,  making  all  property  taxable,  and  section 
48,  subd.  8,  defining  real  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Real 
Property.] 

8.  Taxation   «s>M3(7)  — Assebsiosht— Pbo- 

CBEDiNo  TO  Reduce — Evidence. 
In  a  proceeding  to  reduce  an  assessment  on 
coal  in  place  brought  by  its  owner  after  con- 
veyance of  the  fee  to  the  surface,  evidence  as 
to  existence  of  ooal  held  to  require  an  asseas- 
ment  of  a  nominal  sum  only. 

Appeal  from  District  Court,  Marion  Coun- 
ty;  J.  H.  Applegate,  Judge, 

Charles  H.  Colby  owned  the  N.  R  %  of 
the  S.  E.  %  and  the  N.  E.  %  of  the  S.  W.  M 
and  the  W.  %  of  the  S.  W.  %  of  section  34 
in  township  74  N.  of  R.  19  W.,  6th  P.  M.,  in 
Marlon  county,  and  thereafter  conveyed  said 
land,  including  the  following  in  bis  deed: 

"The  grantor  reserves,  however,  from  this 
deed  all  coal  and  iron  and  minerals  on  or  un- 
der said  land,  including  the  oils  of  all  kinds, 
and  the  right  to  enter  upon  said  land  and  sink 
shafts  for  the  purpose  of  mining  and  carrying 
away  from  this  said  land  all  such  coal,  iron,  and 
minerals  of  all  kinds,  and  oils  of  all  kinds,  and 
for  the  purpose  of  mining  and  carrying  away 
from  said  land  all  such  coal,  iron,  and  minerals 
of  all  kinds,  and  oils  of  all  kinds,  and  for  the 
purpose  of  erecting  all  necessary  madkinery  for 
snc^  mining  purposes  or  securmg  such  oils  at 
any  and  all  times  he  or  his  assigns  may  see  fit, 
and  also  all  rights  for  prospecting  for  any  of 
said  minerals  or  oils,  providing  such  prospect- 
ing, mining  and  securing  of  said  coal,  ores  and 
oils  shall  be  done  with  as  little  inconvenience 
to  the  grantee,  or  his  grantees,  as  the  carrying 
on  oi  such  work  shall  admit  of,  also  shall  have 
the  use  of  sudi  an  amount  of  the  surface  of  said 
lands  not  exceeding  five  acres  as  may  be  neces- 
sary or  convenient  for  mining  purposes,  also  the 
right  of  way,  not  exceeding  one  handred  feet 
in  width  for  a  railroad  track  or  tracks  across 
the  above  described  lands.  If  the  iMurties  here- 
to are  unable  to  agree  upon  the  value  thereof, 
no  surface  shall  be  taken  and  occupied  without 
adequate  compensation  therefor,  found  by  a 
board  of  arbitrators,  each  party  selecting  one, 
the  two  so  chosen  selecting  a  third.  The  ad- 
ditional consideration  of  ten  dollars  for  each 
and  every  diamond  drill  hole  after  drilling  same 
shall  be  paid  by  said  grantor  and  received  by 
said  grantee  in  full  for  all  damages  to  crops, 
fences,  or  otherwise,  which  may  reasonably  be 
caused  by  the  acts  of  said  grantor,  his  succes- 
sors, assigns,  agents,  or  employes  in  entering 
upon  and  prospecting  for  said  coal,  other  min- 
erals, or  mineral  products  on  said  lands.  Said 
grantor  to  have  the  right  to  remove  all  tools, 
machinery,  and  appliances  used  in  prospecting 
by  him,  his  successors,  assigns,  agents  or  em- 
ployes.    This  waiver  to  run  with  the  land." 

Thereafter  the  assessor  of  the  township 
containing  the  land  assessed,  in  the  spring  of 
1917,  the  coal  under  said  land  at  $30  per 
acre.  Colby  objected  thereto  before  the  board 
of  review,  which  body  reduced  the  assess- 
ment to  $20  per  acre.  He  then  appealed  to 
(he  district  court,  where,  on  hearing,  the  as- 
sessment on  the  entire  quarter  section  was 


reduced  to  $2,000.    Oolby  appeals.    Modified 
and  affirmed. 

Coffin  &  Rlppey,  of  Des  Moines,  for  appel- 
lant 
K.  D.  Shinn,  of  KnoxrlUe^  tor  appellee. 

LrADD,  J.  In  conveying  160  acres  of  land, 
appellant,  Charles  H.  Colby,  excepted  tbere- 
from  all  coal  and  other  minerals  beneatb  tba 
surface,  and  in  the  spring  of  1917  the  asses- 
sor assessed  the  value  of  the  "coal  under"  the 
several  forties  at  $1,200  eadi.  The  board  of 
review  reduced  this  to  $800,  and  the  district 
court  further  reduced  the  assessment  against 
the  "coal,  rights,  and  appurtenances  thereto 
owned  by  the  complainant"  to  $2,000.  Sec- 
tion 1806  of  the  Code  declares  that  all  prop- 
erty, real  and  personal,  is  subject  to  taza- 
tion,  and  paragraph  8  of  section  48  of  the 
Code  defines  land,  real  estate,  and  real  prop- 
erty as  including  "lands,  tenemmts,  heredita- 
ments, and  all  rights  thereto  and  interests 
therein,  equitable  as  well  as  legal." 

[1]  It  will  be  noticed  that  the  exception  or 
reservation  is  of  all  coal  In  place,  and  that  all 
provisions  with  reference  to  removal  of  same 
are  additional  thereto.  Minerals  beneath  the 
surface  may  be  made  the  subject  of  separate 
ownership,  either  by  a  grant  of  the  minerals 
by  the  owner  of  the  land,  or  of  a  grant  of 
the  land  excepting  the  minerals,  and  thereby 
an  estate  in  fee  simple  is  createid  in  the  min- 
erals, as  corporeal  things  real.  1  Tiffany  on 
Real  Property,  f  219;  Snoddy  v.  Bolen.  122 
Mo.  479,  24  S.  W.  142,  25  S.  W.  932,  24  L.  R. 
A.  607 ;  Marvin  t.  Brewster  Iron  Min.  Co.,  65 
N.  Y.  688,  14  Am.  Rep.  322 ;  Sloan  r.  I>aw- 
rence  Furnace  Co.,  29  Ohio  St.  568;  Manning 
V.  Frazler,  96  111.  279. 

[2]  It  Is  equally  well  settled  that,  when 
the  fee  In  the  mineral  has  been  separated 
from  the  fee  In  the  surface,  the  fee  or  inter- 
est in  the  former  is  assessable  and  taxable 
to  the  owner  thereof  as  real  estate.  This 
much  is  settled  by  the  statutes  heretofore  re- 
ferred to,  for  surely  the  title  to  minerals  in 
situ  constitutes  an  interest  In  land.  See  In 
re  Major,  134  111.  19,  24  N.  E.  973 ;  Kansas 
Natural  Gas  Co.  v.  Board  of  Commissioners. 
76  Kan.  835,  89  Pac.  750;  Wolfe  County  v. 
Beckett,  127  Ky.  252,  105  S.  W.  447,  32  Ky. 
Law  Rep.  167,  17  L.  R.  A.  (N.  S.)  688.  and 
note  collecting  the  cases. 

It  is  to  be  presumed  that  all  "coal  and  Iron 
and  minerals  on  or  under  said  land  including 
the  oils  of  all  kinds,"  and  the  ligtxt  to  enter 
upon  said  land  to  mine  these,  was  of  some 
actual  ralue.  The  appellant  does  not  con- 
trovert this,  but  contends  that,  if  coal  exists 
beneath  the  surface,  this  Is  unknown  to  any 
one,  and  for  this  reason  the  assessment  is  ex- 
cessive and  unreasonable.  No  ooal  had  be«i 
mined  from  the  land.  No  tests  had  been 
made  to  ascertain  whether  there  was  coal 
therein.    Colby  testified  that  the  reservation 
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or  exception. tnus  Included  in  the  deed  in  tbe 
hope  that  coal  or  other  minerals  might  be 
found,  though  he  had  never  heard  of  their 
existence  in  the  land;  that  the  nearest  rail- 
way switch  was  4  miles  distant,  and  the  land 
10  miles  from  the  nearest  town. 

Swanson,  a  mining  and  civil  engineer,  tes- 
tifled  to  having  had  15  years  of  experience  In 
prospecting  for  coal,  testified  that  ordinarily 
options  were  taken  on  land  and  the  existence 
of  coal  ascertained  by  drilling ;  that  the  val- 
ue of  coal  beneath  the  surface  depended  on 
the  quantity  of  the  coal,  its  quality,  and  ita 
availability  for  the  market ;  that  to  be  work- 
able the  vein  must  be  not  less  than  8  to  3^ 
feet  thick ;  that  its  value  can  only  be  ascer- 
tained on  a  tonnage  basis  when  being  re- 
moved ;  that  a  roof  of  sufficient  strength  to 
hold  the  soil  above  is  essential  to  the  mining 
of  the  coal ;  that  a  country  mine  is  of  little 
or  no  value;  that,  in  this  particular  region 
along  the  Des  Moines  Blver  Valley,  coal  often 
lies  in  pockets,  and  in  Monroe  county  there 
are  often  what  are  known  as  faults,  more  or 
less  extensive,  being  rock  or  other  substances 
instead  of  coal.  The  witnesB  further  testified 
that,  even  when  tested  with  drills  and  coal  la 
found,  it  usually  turns  out  better  or  worse 
than  figured,  and  that  there  is  much  uncer- 
tainty as  to  quality,  and,  even  when  pros- 
pected, it  cannot  be  told  from  a  single  test 
whether  there  are  merely  a  few  acres  of  coal 
or  a  great  many,  that  the  value  of  ooal  under 
the  land  not  prospected  is  purely  speculative, 
and  that  without  prospecting  the  probable  ex- 
istence of  coal  is  mere  mattw  of  dtance.  All 
this  was  corroborated  by  Shivers,  another  ex- 
pert, and  the  other  evidence  was  that  only  by 
drilling  could  it  be  ascertained  whether  coal 
existed  beneath  the  surface,  and  In  Monroe 
county  the  existence  of  coal  at  one  place  did 
not  indicate  that  it  was  to  be  found  at  anoth- 
er near  by. 

Witnesses  called  by  defendant,  after  draw- 
ing attoiticxi  to  the  existence  of  country 
mines  near  by  and  describing  them,  expressed 
the  opinion  that  ooal  existed  beneath  the  sur- 
face of  the  land  in  controversy,  and  that  it 
was  worth  $25  or  $30  per  acre,  they  supposed, 
or  something  like  that,  but  admitted  that 
they  knew  nothing  about  there  being  any  coal 
in  said  land,  nor  did  they  have  knowledge 
that  it  extended  to  any  considerable  extent 
beneath  the  surface  of  the  adjoining  land. 
Thus  Cooley  was  asked: 

"Too  do  not  know  that  there  is  any  coal 
at  all  on  this  Jeffers  land,  do  you?"  A.  "I  do 
not  know  a  thing  about  it" 

Pearson  was  asked: 

"If  there  is  coal  under  the  Colby  land,  you 
do  not  know  it?"     A.  "I  do  not." 

The  other  witness  called  by  appellee,  Mad- 
dy,  was  equally  candid  in  saying  that  he 
knew  nothing  of  the  existence  of  coal  there. 
His  evidence  leaves  no  doubt  but  that  there 
may  be  coal  under  this  land,  hut  that  no  one 


has  any  reasonable  ground  for  so  saying. 
The  witnesses  testifying  In  behalf  of  appel- 
lee based  their  conclusions  on  the  inference 
that,  because  coal  Is  found  in  adjohning  land, 
it  must  exist  beneath  the  surface  of  the  land 
in  question;  but  the  experts,  and  they  are 
not  contradicted,  were  of  opinion  that  such 
an  inference  was  unwarranted. 

[J]  Whether  coal  exists  in  the  described 
land  and  Is  retained  in  situ  by  appellant  un- 
der the  exertion  contained  in  the  convey- 
ance is  pure  matter  of  conjecture,  and  we  are 
of  opinion  that  the  assessment  should  not  ex- 
ceed a  nominal  sum  against  each  forty,  as 
one  dollar,  and  the  assessment  is  ordered  re- 
duced accordingly. 

Modified  and  affirmed. 

PRESTON,  O.  J.,  and  BVANS  and  SAUN- 
OBR,  JJ.,  concur. 


KIMBALL  BROS.  CO.  v.  PBHLEISBN. 
(No.  32182.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  MacHAirios'  Likns  4=360  —  "Owmat"  or 
PBKinsBs— Pttbohabeb  undkb  Contkact. 

Where,  when  elevator  woe  delivered  to  and 
installed  for  vendee,  contract  of  purchase  of 
premises  was  in  force,  the  vendee  was  "owner" 
under  Code,  |  8090,  declaring  that  every  person 
for  whose  use  or  benefit  any  building  or  other 
improvement  is  made  shall  be  included  in  the 
word  "owner." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  JFirat  and  Second  Series,  Owner.] 

2.  Mkchanios'  Libnb  «b»57(6)— "Ownbb"  or 
PamnsES. 

If  elevator  installed  pursuant  to  contract 
with  vendee  was  for  use  and  benefit  of  the  ven- 
dor, he  mnst  be  regarded  as  "owner"  under 
Code,  I  8096,  dedaring  that  every  person  for 
whose  use  or  benefit  any  building  or  other  im- 
provement is  made  shall  be  included  in  the  word 
owner." 

3.  Mechanics'    Lixrs   «=367(1)  —  Impbovs- 

KENTS  MADK  WlTHOTrr  CONSKNT  OF  "OWK- 
EB." 

If  elevator  was  installed  by  plaintiff  pursu- 
ant to  contract  with  vendee,  but  without  consent 
or  authority  of  vendor,  express  or  implied,  ven- 
dor could  not  be  regarded  as  owner,  under  Code, 
i  8096,  and  premises  could  not  be  subject  to 
mechanic's  lien,  vendee's  contract  for  purchase 
of  premises  having  been  forfeited. 

4.  Mechanics'  Liens  «=>75(2)  —  Iupbove- 
MENT8  Madk  Pursuant  to  Contbact  with 
Vbndbb. 

Although  vendor  did  not  sign  contract  made 
by  plaintiff  with  vendee  for  installation  of  ele- 
vator in  building,  where  he  saw  elevator  deliv- 
ered, and  made  no  objection  when  it  was  being 
installed,  and  signed  contract  for  construction 
of  the  building,  which  was  so  designed  and  built 
that  an  elevator  was  necessary,  he  will  be  held 
to  have  consented  to  Installation,  and  mechanic's 
lien  will  be  enforced,  vendee  having  forfeited 
contract  for  purchase  of  premises. 
6.  Mechanics'  Liens  ^376— Iupbovements 
Made  Pubsuant  to  Contbact  with  Ven- 
dee. 
A  vendor  who  Induced  one  who  has  a  con- 
tract to  iwrchase  realty  to  expend  labor  and  ma- 
terial in  improving  the  same  cannot  defeat  the 
claim  for  a  lien  by  those  who  contributed  their 
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labor  and  material  to  enhance  the  value  o{  his 
property. 

Appeal  from  District  Court,  BooaB  Coun- 
ty;  R.  M.  Wright,  Judge. 

Suit  to  foreclose  mechanic's  lien  resulted 
In  dismissal  of  the  petition.  PlalntiS  ap- 
peals.   Reversed. 

Eimhall  &  Peterson,  of  Council  Bluffs,  and' 
Goodykoontz  &  Mahoney,  of  Boone,  for  ap- 
pellant. 

Whltaker  &  Snell,  of  Boone,  for  appelle*. 

LAOD,  J.  This  Is  an  action  to  foreclose 
a  mechanic's  lien  filed  by  plaintiff  against 
lots  on  which  a  building  bad  been  erected. 
The  plaintiff  furnished  an  elevator  at  the 
price  of  $346  to  the  New-Iilte  Manufactur- 
ing Oomp&ny,  and  seeks  to  foreclose  its 
mechanic's  lien  for  that  amount.  To  under- 
stand tbe  precise  issue,  it  will  be  necessary 
to  state  the  facts  somewhat  In  detail. 

On  October  9,  1914,  the  Boone  Commer- 
cial Association  entered  into  a  contract  with 
the  New-Lite  Manufacturing  Company,  by  the 
terms  of  which  the  company  undertook  to 
move  Its  manufacturing  plant  and  business 
from  Newton  to  Boone  upon  the  completion 
of  a  building  erected  at  the  latter  place  la 
which  to  carry  on  said  business,  said  build- 
ing to  cost  not  to  exceed  $7,600,  and  to  be 
located  on  lots  4  and  6  in  block  17  in  Fair- 
view  addition  to  Boone,  Iowa.  The  company 
was  to  repay  the  $7,600  to  the  party  fur- 
nishing the  same,  with  interest  thereon  at 
7  per  cent  per  nnnnm,  at  not  less  than  $100 
per  month  until  fully  paid,  and  was  to  re- 
ceive a  warranty  deed  to  said  lots  upon  com- 
pletion of  said  payment,  together  with  ab- 
stract showing  merchantable  title  free  of  in- 
cumbrance, and  was  to  pay  the  taxes  and 
keep  the  building  insured.  Upon  the  30tb 
of  Octol)er  following  the  New-Lite  Manufac- 
turing Company  entered  into  an  agreement 
with  the  defendant,  L.  F.  Fehleisen,  reciting 
that  the  agreement  previously  mentioned 
had  been  entered  into,  and  providing  for  tbe 
erection  of  a  building,  by  the  terms  of  which 
the  defendant  undertook  to  "erect  a  build- 
ing In  substantial  accordance  with  plans  and 
specifications  to  be  agreed  upon,  and  in  ac- 
cordance with  the  contract  entered  into,  be- 
tween the  first  party  herein  and  the  Boone 
Commercial  Association,  at  the  estimated 
cost  of  not  to  exceed  $7,500,  it  being  under- 
stood and  agreed  that,  in  event  the  said  first 
party  (New-Lite  Manufacturing  Company) 
shall  elect  to  furnish  additional  funds  for 
the  erection  of  said  building,  it  shall  have 
the  privilege  of  doing  so,"  the  building  to 
be  constructed  "on  the  lots  above  described 
and  title  to  be  taken  in  the  name  of  de- 
fendant." The  said  first  party  further 
agrees  that  it  "will  repay  to  second  party 
the  entire  sum  expended  by  him  for  erection 
of  said  building  at  the  rate  of  not  less  than 
$100  per  month  from  the  time  said  building 
is  ready  for  occupancy,  with  interest  accm- 


ing  thereon  at  7  per  cent,  xier  annum,  pay- 
able semiannually;  and  when  the  entire 
sum  expended  by  said  second  party  and  ac- 
crued interest  thereon  shall  have  been  paid 
by  first  party,  then  said  second  party  shall 
convey  unto  first  ■party  title  of  said  premis- 
es." It  is  then  recited  that  this  contract  is 
in  pursuance  of  that  above  referred  to  and 
is  intended  to   effect  compliance  therewith. 

On  the  18th  of  November  following  one 
Henry,  as  party  of  first  part,  and  the  defend- 
ant, Fehlrisen,  and  the  New-Lite  Manufac- 
turing Company,  party  of  the  second  part 
entered  into  a  contract  by  the  terms  of 
which  Henry  undertook  to  provide  all  ma- 
terials and  perform  all  work  in  the  con- 
struction of  the  factory  building  contemplat- 
ed by  the  previous  cmitracts,  "as  shown  on 
the  drawings  and  described  in  the  specifica- 
tions prepared  by  C.  C.  Dawson,  of  Des 
Moines,  Iowa,  whi(^  drawing^  and  spedflca- 
tlons  are  identified  by  the  figures  of  the 
parties  hereto,  and  became  hereby  a  part 
of  this  contract"  Under  article  9  of  this 
contract  it  was  "agreed  between  tbe  par- 
ties hereto  that  the  sum  to  be  paid  by  the 
owner  to  the  contractor  for  said  work  and 
material  shall  be  eijfht  thousand  one  hundred 
and  fifty-sevea  ($8,167.00)  dollars,  seven  thou- 
sand five  hundred  (tfTJSOO.OO)  dollars  to  be 
paid  by  Louis  F.  Fehleisen,  six  hundred  and 
fifty-seven  ($667.00)  dollars  to  be  paid  by 
the  New-Lite  Manufacturing  Company,  sub- 
ject to  additions  and  deductions  as  herein- 
before provided."  The  building  was  com- 
pleted as  per  Henry's  contract.  The  de- 
fendant paid  what  he  had  agreed  to,  and 
also  the  $657  which  the  company  undertook 
to  pay,  and  on  March  1,  1916,  tbe  company 
executed  Its  note  for  that  amount,  payable 
June  Ist  following,  to  the  defendant.  Tbe 
plaintiff,  Kimball  Bros.  Company,  had  en- 
tered into  a  contract  with  the  New-Lite  Man- 
ufacturing Company  on  February  16,  1915, 
by  the  terms  of  which  said'  plaintiff  under- 
took to  furnish  one  donble-l)elt  freight  ele- 
vator, constructed  according  to  specifications, 
in  running  order  by  March  1st  following, 
freight  prepaid,  and  delivered  f.  o.  b.  at 
the  price  of  $346.  It  was  not  delivered  or 
installed  until  some  months  later  and  after 
the  contract  of  purchase  had  been  entered 
into.  As  the  New-Lite  Manufacturing  Com- 
pany failed  to  make  its  payments  on  the 
contract  of  sale  as  stipulated,  defendant,  on 
August  12,  1916,  caused  notice  of  forfeiture 
to  l>e  served  on  tbttt  company,  and  took  pos- 
session of  tb^  premises.  This  divested  any 
Interest  of  the  New-Lite  Manufacturing 
Company  in,  or  daim  to,  the  property. 

[1]  When  the  elevator  was  delivered  to, 
and  Installed  for,  that  company,  the  contract 
of  purchase  was  in  force,  and  the  vendee 
therein  was  "owner,"  within  the  deflaltlon  of 
section  8096  of  the  Code,  which  declares  that 
"every  i>erson  for  whose  use  or  benefit  any 
building,  erectton  or  other  improvement  Is 
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made,  having  the  capacity  to  contract.  In- 
cladlng  guardlana,  shall  be  Included  in  the 
word  'owner"  as  used  In  this  chapter." 

[I]  It  the  Aerator  was  for  the  use  or 
benefit  of  the  vendor,  be,  too,  then  must  be 
regarded  as  owner. 

[S]  Were  the  elevator  acquired  and  in- 
stalled without  the  consent  or  authority  of 
defendant,  he  could  not  well  be  regarded  as 
owner,  and  the  property  would  not  be  sub- 
ject to  a  mechanic's  lien.  Hickoz  v.  Green- 
wood, 94  111.  26&  This  is  for  the  reason 
tbat,  as  liens  are  incumbrances  upon  the 
owner's  property,  they  can  only  be  created 
by  his  consent  or  authority.  Tliis  was 
iwinted  out  In  Henderson  v.  Connelly,  123 
lU.  08,  14  N.  B.  1,  C>  Am.  St  Rep.  490,  where 
the  court,  after  alluding  to  a  vendor  In  no 
manner  connected  with,  the  building  which 
the  purchaser  had  erected  on  the  premises, 
leaving  it  with  the  purchaser  to  improve  it 
or  not  as  he  might  desire^  proceeded: 

"Under  such  drcumstances,  of  course  the  lien 
of  the  mechaiuc  would  only  attach  to  such  title 
08  the  purchaser  held,  and  the  vendee  could  not 
be  required  to  part  with  his  title  until  the  pur- 
chase mo&e^  was  paid.  But  the  case  made  by 
this  record  is  entirely  diitorent,  and  must  be  con- 
trolled by  other  prindplea.  Here  it  was  under- 
stood in  the  contract  of  sale  between  the  vendors 
and  purchaser  that  the  latter  should  go  on  and 
build  upon  the  premises;  and,  for  the  purpose 
of  a  consummation  of  this  understanding,  a 
clause  was  inserted  in  the  contract  of  sale  by 
which  the  vendors  agreed  to  advance  the  pur- 
chaser $876  to  assist  Mm  in  the  erection  of  a 
building  on  the  premises  as  the  building  pro- 
gressed. The  only  reasonable  and  fair  con- 
struction to  be  placed  on  this  claase  of  the  con- 
tract is  that  the  purchaser  was  authorized  and 
empowered  by  the  vendors  to  enter  into  con- 
tracts with  ouilden  to-  tarnish  material  and 
erect  a  building  on  the  premises  to  which  they 
h«l(1  the  legal  title.  If,  therefore,  the  Hender- 
sons authorized  and  empowered  Sharp,  the  pur- 
chaser, to  cause  a  building  to  be  erected  on  prop- 
erty where  the  Iwal  tide  was  in  them,  upon 
what  ground  can  they  now,  after  the  labor  has 
been  expended  and  materials'  furnished,  claim 
that  the  mecbaoic  who  furnished  the  labor  and 
materials  which  they  by  the'  contract  authorized, 
shall  look  alone  to  the  title  held  by  the  pur- 
chaser? Certainly  no  principle  of  equity  or 
fair  dealing  would  sanction  a  precedent  of  that 
character.  Had  the  contract  of  sale  contained 
no  provision  looking  in  the  direction  of  any  im- 
provement on  the  .property,  and  had  Sharp,  the 
purchaser,  gone  on  upon  his  own  responsibility 
and  assumed  a  liability  with  a  builder,  then  we 
would  have  no  hesitation  in  holding  that  the  lien 
of  the  mechanic  must  be  confined  to  the  inter- 
est of  the  purchaser  in  the  premises,  as  was  done 
in  the  Hickoz  Case.  But  such  was  not  the  case 
here.  The  vendors  by  their  contract  have  their 
title  to  the  property,  to  the  lien  of  the  petitioner, 
and  the  decree  properly,  In  our  opinion,  authoriz- 
ed a  sale  of  the  legal  title  and  a  priority  of  pay- 
ment to  petitiooer." 

In  Hill  V.  GUI,  40  Minn.  441,  42  N.  W.  294, 
the  Supreme  Oourt  of  Minnesota,  In  dealing 
with  the  same  subject,  sadd: 

"The  lien  adjudged  by  the  court  In  this  in- 
stance, being  aa  incumbrance  irpon  We  iJtle  and 
interest  ot  Mrs.  Gill,  the  owner  in  fee-simple, 
coold  alone  be  created,  and  can  only  be  sus- 
tained, by  determining  that  she  consented  to  and 
autborizeci  ft.  It  is  upon  this  ground  solely  that 
liens  can  be  supported.    The  basis  of  the  right 


to  enforce  a  daim  of  lien  is  the  consent  of  the 
owner.  O'Ndl  v.  St.  Olaf  s  School,  26  Minn. 
331,  4  N.  W.  Rep.  47.  And  it  is  fundamental 
that,  as  liens  are  incumbrances  upon  the  owner's 
property,  they  can  only  be  created  by  bis  con- 
sent or  authority.  Meyer  v.  Berlandi  [39  Minn. 
438i40  N.  W.  Rep.  513  [1  L.  R.  A.  777, 12  Am. 
St.  Rep.  663].  It  must  be  admitted  that  upon 
the  furnishing  of  these  materials  the  plaintiffs 
had,  under  section  1,  c.  90,  supra,  the  right  of 
lien  upon  the  building  about  to  be  erected,  and 
upon  whatever  interest  Barker  then  had  in  the 
real  estate,  and  that  his  surrender  of  the  prem- 
ises could  not  deprive  them  of  this  clear  legal 
right.  But  the  court  went  further  than  to  direct 
a  sale  of  Barker's  interest,  and  adjudged  that 
Mrs.  GiU's  rights  in  the  land  and  ita  appur- 
tenances should  be  sold  to  satisfy  a  debt  in- 
ctirred  by  her  vendee,  in  which  she  had  no  voice, 
except  by  implication,  and  as  one  of  the  parties 
to  a  contract  in  which  she  imposed  upon  the 
other  party  an  obligation  to  build  upon  realty  to 
which  she  held  the  legal  title.  It  is  this  feature 
of  the  decree  which  Is  complained  of.  In  Ltiird 
v.  Moonan,  32  Minn.  358,  20  N.  W.  Rep.  354, 
the  principle  is  announced  that  all  who  have  con- 
tributed to  increase  the  value  of  property  by 
consent  of  the  owner,  or  in  pursuance  of  a  con- 
tract with  him  for  that  purpose,  should  have  an 
interest  in  it  for  the  satisfaction  of  their  daims, 
and  we  think  the  proposition  fully  as  sound  and 
just  when  applied  to  the  drcumstances  of  this 
case  as  it  was  when  stated  in  an  action  involv- 
ing the  right  of  a  subcontractor  to  enforce  the 
lien  secured  him  by  section  2,  c.  90,  supra.  This 
case  should  not  be  confounded  with  one  wherein 
a  vendor  has  in  no  manner  authorized  or  direct- 
ed an  improveniatt  upon  realty  which  he  has 
agreed  to  convey." 

See,  alsok  Wtalbe  v.  Kincade,  95  Kan.  466, 
148  Pac.  607,  Ann.  Ca&  1916B,  667;  Miller 
V.  Davis,  26  Colo.  App.  483,  145  Paa  715; 
Lee  T.  Gibson,  1(M  Tenn.  698,  58  S.  W.  830; 
Paulsen  v.  Maneke,  126  lU.  72,  IS  N.  B.  275, 
9  Am.  St.  Rep.  532;  Bohn  Mfg.  Co.  v. 
Kountze,  30  Neb.  719,  46  N.  W.  1123,  12  L.  R. 
A.  33. 

[4]  To  Mnd  the  vendor's  interest  or  title 
in  the  land,  then,  the  Improvement  must 
have  been  made  \)iy  his  inducement  or  on  his 
authority,  express  or  infilled,  and  we  are 
of  opinion  that  such  consent  and  authority 
is  clearly  shown  by  the  record.  It  will  be  ob- 
served that  the  plans  and  spedfieatioDs  were 
attached  to  and  made  a  part  of  the  contract 
for  the  construction  of  the  building,  and 
that  this  contract  was  signed  by  the  defend- 
ant The  evidence  discloses  that  the  build- 
ing to  be  erected  was  deigned  and  buUt  so 
as  to  necessitate  the  Installation  of  an  eleva- 
tor of  a  character  like  that  furnished  by 
plaintiff.  The  contractor  testified  that  a— 
"penthouse  was  erected  on  the  top  of  the  roof 
so  as  to  allow  the  space  for  the  drums  and- 
things  up  above  the  roof  and  allow  ceiling  room 
below  in. the  second  floor.  The  construction  of 
the  penthouse  was  with  the  idea  of  installing  an 
elevator  ;  there  could  be  no  other  purpose  for  its 
erection.  The  hatchway  openings  were  provided 
for  in  the  oririnal  blueprint,  but  we  left  those 
out  until  Mr.  Ogg,  the  president  of  the  New-Lite 
Manufacturing  Company,  had  bought  the  eleva- 
tor and  cut  it  to  the  size  he  wanted  and  cut  out 
the  openings  to  fit  the  elevator.  •  •  •  Mr. 
Fehleisen  used  to  drop  round  the  building  quite 
freonently,  and  saw  how  we  were  getting  along, 
prooably  every  other  day  on  an  average,  and 
during  the  time  of  the  elevator  Installation  as 
well.    I  installed  the  elevator  under  Mr..  Ogg's 
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instructions.  I  filed  a  mechanic's  lien  on  the 
property  about  May,  191S,  for  a  part  of  the 
work  over  and  above  the  contract.  It  was  after- 
wards settled,  and  was  assigned  to  Mr.  Feb- 
leisen^  who  ia  the  owner  of  the  lien  and  property 
at  this  time.  Provision  for  the  penthouse  and 
hatchway  was  shown  on  the  original  blueprints. 

•  •  •  The  building  was  pretty  well  finished 
when   I    commeuced    to    install    this    elevator. 

•  •  •  I  don't  remember  whether  we  nailed 
or  bolted  the  heavy  timhers  to  which  the  timbers 
were  fastened  to  the  penthouse.  It  was  a  frame 
penthouse  and  did  not  come  with  the  elevator. 
There  is  a  pit  two'  feet  deep,  so  that  the  elevator 
platform  comes  level  with  the  floor.  If  taken 
out  on  the  second  floor,  it  would  leave  an  open- 
ing about  a  foot  wider  than  the  elevator.  The 
entire  penthouse  and  timbers  to  which  the  tim- 
bers of  the  elevator  were  bolted  would  be  of  no 
nae.  The  shaft  of  the  elevator  was  run  by  an 
electric  motor.  The  machinery  that  ran  the  ele- 
vator up  and  down  was  connected  to  the  shaft 
by  belting  that  ran  upon  the  ceiling  of  the  first 
floor  to  the  motor.  The  drum  up  to  the  pent- 
house was  operated  by  cable  which  ran  over  it. 
The  way  that  building  is  constructed  is  for  the 
purpose  of  a  factory.  The  only  way  to  get 
heavy  materials  or  weighty  matter  from  the  first 
to  the  second  floor  and  from  the  second  to  the 
first  floor  without  the  nse  of  the  elevator  is  to 
take  them  up  a  stairway.  They  were  not  built 
for  that  purpose.  If  any  large  bulky  articles 
w«re  to  be  manufactured  in  the  building  in  the 
future,  there  is  no  other  way  to  get  them  up  and 
down  except  by  the  elevator  or  through  the  ele- 
vator." 

The  contractor,  Henry,  tben  was  reqtiir^ 
ed  to  so  constrnct  the  building  as  to  leave  a 
place  for  the  elevator,  and  aa  so  made  the 
elevator  became  necessary  for  nee  of  said 
building  for  manufacturing  purposes,  for 
which  defendant  and  the  New-Lite  Manu- 
facturing Company  erected  it.  Tlioneli  de- 
fendant was  not  consulted  with  reference 
to  the  purchase  of  the  elevator,  and  was  not 
to  contribute  toward  payment  therefor,  ho 
saw  It  when  delivered  and  being  Installed 
and  made  no  objection  thereto.  But  he  did 
lEnow  that  it  was  the  intention  of  the  New- 
Lite  Manufacturing  Company  to  pat  an  ele- 
vator In,  and  that  in  the  construction  of  the 
bnilding  an  elevator  was  contemplated  and 
required  tor  its  use  and  enjoyment  More- 
over, he  paid  the  contractor,  Henry,  for  serv- 
ices installing  the  elevator,  though  taking 
over  an  assignment  of  the  mechanic's  lien 
he  had  filed.  It  is  Impostdble  to  avoid  the 
conclusion  that  defendant,  in  contracting 
for  the  construction  of  the  building,  bad  in 
view  the  purchase  and  installation  of  the 
elevator,  and  that  he  was  party  to  an  ar- 
rangement by  which  this  was  exacted  of  the 
New-Lite  Manufacturing  Company.  The  lat- 
ter undertook  to  move  its  manufacturing 
plant  and  entire  business  from  Newton, 
Iowa,  to  Boone,  Iowa,  upon  the  completion 
of  the  building  to  be  erected  for  such  pur- 
pose, and  to  operate  said  business  continu- 
ously in  Boone,  Iowa,  thereafter.  Defendant 
undertook  to  furnish  $7,500  toward  the  erec- 
tion of  the  building,  and  to  his  knowledge 
any  additional  amount  was  to  be  furnished 
by  that  company.     By  so  constructing  the 


buHdlng  as  that  an  elevator  was  essential  to 
its  completion,  the  company  was  forced  to 
put  that  Id,  In  order  to  operate  its  business 
therein  as  agreed  with  the  Boone  Commer- 
cial Association.  Defendant,  then,  not  only 
consented  to  the  procurement  of  the  elevator, 
but  was  a  party  to  the  creation  of  a  situa- 
tion which  compelled  the  New-Lite  Manufac- 
turing Company  to  install  it. 

[I]  A  vendor  of  real  estate,  who  induces 
one  who  has  a  contract  to  purchase  same,  to 
expend  labor  and  material  in  improving  the 
same,  cannot  defeat  the  claims  for  a  llMi  l^ 
those  who  contribute  their  labor  and  material 
to  enhance  the  value  of  his  property.  In 
such  a  case,  in  the  absence  of  a  controlling 
agreement,  he  cannot  Insist  that  the  mechan- 
ic's lien  shall  be  subordinate  to  his  title  or 
interest  In  the  real^. 

We  are  of  opinion  that  the  trial  court 
erred,  and  (hat  decree  of  foreclosure  should 
have  been  entered  as  pleaded.    Reversed. 

PRESTON,  C.  X,  and  EVANS  and  SAUN- 
GESt,  JJ.,  concur. 


RILEY      V.      INTEE-STATB      BTT8INEBS 
MEN'S  ACO.  ASS'N.     (No.  81894.) 

(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

Insubanoe      «=»457  —  Acoidbrt  —  Coir- 

STBUCTIOW  OF  POLICT— "POISON  'VOLVmAMt- 

ZY  OB  InVOI.lTNTABn.T  Tajosux." 
Under  accident  policy  exempting  insurer 
from  liability  where  deatii  results  from  "poi- 
son voluntarily  or  involnntarilv  taken,"  where 
insured  died  nom  taldng  medicine  containing, 
by  mistake,  strychnine,  there  could  be  no  re- 
covery. 

Appeal  from  District  Gourt,  Linn  Oonoty; 
Mllo  P.  Smith,  Judge. 

Action  upon  an  accident  policy.  Judgment 
for  defendant    AflElrmed. 

Tourtellot,  Donnelly  &  Swab,  of  Cedar  Rap- 
ids, and  Edwards,  Longley,  Ransier  &  Smith, 
of  Waterloo,  for  appellant 

Dunshee,  Haloes  &  Brody,  of  Des  Moines, 
for  appellee. 

STEVENS,  X  This  case  Is  before  us  on  a 
second  appeaL  A  demurrer  to  plaintUTs  pe- 
tition was  sustained  by  the  district  court 
and  Judgment  entered  against  plaintiff  for 
costs.  Upon  appeal  an  opinion  affirming  the 
Judgment  was  first  filed.  152  N.  W.  617. 
Upon  rehearing,  a  different  conclusion  was 
reached  and  the  Judgment  reversed.  177 
Iowa,  449,  159  N.  W.  203.  A  substituted  pe- 
tition was  then  filed,  and  a  trial  had  upon 
the  merits,  resulting  In  the  dismissal  of 
plaintiff's  petition  and  Judgment  In  favor  of 
the  defendant  for  costs.  The  case  was  tried 
upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  the  insured,  on  Janu- 
ary 16,  1912,  went  to  a  drug  store  In  Qer^ 
mania,  Iowa,  owned  and  conducted  by  one 
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Dr.  T.  S.  Waud,  a  regularly  licensed  add 
practicing  pbysidan  and  surgeon,  and  stat- 
ed to  him  that  be  was  still  suffering  frotn  a 
bowel  trouble,  for  the  alleviation  of  whtiai 
he  bad  previously  obtained  Squibb' s  Cholera 
Mixture,  and  requested  Dr.  Waud  to  mix  him 
op  a  "hot  one,"  by  which  the  doctor  under- 
stood him  to  mean  a  strong  dose  of  Squibb' s 
Cholera  Mixture.  The  mixture  was  poured 
by  the  druggist  Into  a  graduate,  from  wMch 
the  same  was  drunk  by  deceased. 

It  Is  further  stipulated  that  Squibb's  Chx)l- 
era  MUture  did  not  contain  strychnine,  or 
other  drug  producing  the  ^ect  thereof,  but 
that  it  did  contain  tincture  of  opium  and 
chloroform,  both  of  which  are  poisonous.  In 
less  than  an  hour  after  takit)«  the  mixture, 
Insured  went  into  convulsions  and  died.  It 
is  conceded  his  death  vras  due  to  poison  from 
strychnine  received  In  the  mixture.  Th« 
presence  of  strychnine  Id  the  mixture  Is  not 
accounted  for.  No  claim  is  made  by  counsel 
for  appellee  that  deceased  committed  sui- 
cide, or  that  he  consciously  or  intentionally 
took  a  fatal  dose  of  poison.  For  defense, 
defendant  relied  upon  the  following  among 
other  provisions  of  the  policy,  to  wit: 

"This  aasodation  shall  not  be  liable  to  any 
member  of  the  accident  department,  nor  to  any 
person  claiming  by,  through  or  undw  any  cer- 
tificate issued  to  a  member,  for  the  payment  of 
ao;  benefits  or  indemnity  on  account  of  disa- 
bility or  death  resulting  from  jMison  volun- 
tarily or  involuntarily  taken,  administered,  ab- 
sorbed or  inhaled.    *    •    • " 

Counsel  for  appellant  appear  to  rely,  to 
some  extent,  upon  our  former  decision  in 
this  case  to  sustain  their  claim.  Nothing 
said  In  onr  former  opinion  is  in  any  way 
inconsistent  with  what  is  here  said,  as  is 
apparent  from  the  following  extracts  there- 
from. In  its  first  opinion,  th«  court  pro- 
ceeded to  dispose  of  the  case  upon  the  facts 
stated  In  the  petition  and  deemed  admitted 
by  the  donurrer,  but,  upon  rehearing,  the 
coaclusicm  was  reached  that  the  demtirrer 
was  improperly  sustained  by  the  court  and 
the  Judgment  reversed.  Uipon  this  question 
the  court  said: 

"We  add  that  the  demurrer  admitted  the 
statement  in  exhibtta  that  the  death  was  due 
to  accidental  poisoning.  We  should  not  now 
decide,  and  do  not,  whether  accidental  poison- 
ing is  or  is  not  the  voluntary  or  involuntary 
taking  of  poison  within  the  meaning  of  the 
provisions  of  this  certificate.  We  hold  the 
petition  does  not  show  affirmatively  any  of  the 
defeasances  upon  which  appellee  relies.  We- 
are  of  opinion  that  there  should  be  a  trial  on 
the  petition,  and  that  defendant  may  thereon 
ihow,  if  it  can,  that  the  death  resulted  from 
conditions  which  defeat  recovery  nnder  the  con- 
tract." Riley  v.  Interstate  Buainesa  Men's 
Ace.  Assn,  177  Iowa,  449,  159  N.  W.  203. 

Referring  to  the  foregoing  exception,  the 
court  farther  said: 

"The  words  that  single  out  the  vt^untary  or 
involimtary  taking  of  poison  were  put  into  the 
contract  by  the  defendant,  and  it  must  be  as- 
ramed  they'  were  intended  to  be  effective,  and 
■tate  the  exemptions  of  defendant  to  the  utter- 
■oott  extent  intended.  Therefore  tltey  cannot 
169  X.W.— 29 


mean  that  the  naked  fact  of  death  by  poison 
alwolves  from  liability.  It  must  have  been  in- 
tended there  could  be  some  deaths  from  poison 
for  which  defendant  is  liable.  Had  it  been  the 
intention  that  the  mere  fact  that  death  was 
due  to  poison  defeated  recovery,  a  statement 
that  the  defendant  was  not  liable  if  death  so 
resulted  would  have  been  plenary  and  cov- 
ered any  death  from  poison,  no  matter  how 
caused.  If  tiiat  was  the  intent,  tt  is  peculiar 
it  should  be  effectuated  by  a  ^ovision  that 
there  shoold  be  an  exemption  if  the  poison 
was  taken  voluntarily  or  mvoluntarily,  which 
was  merely  the  stating  of  part  where  all  was 
intended.  It  follows  tiiat  an  admission  which 
admits  no  more  than  that  death  may  have  been 
caused  by  strychnine  is  not  an  affirmative  ad- 
mission that  the  poison  was  taken  either  vol- 
untarily or  involuntarily.  This  follows  be- 
cause, as  said,  the  very  langtmge  of  the  con- 
tract recognizes  that,  though  there  may  be  poi- 
soning, it  may  have  been  through  poison  which 
was  taken  neither  voluntarily  nor  involunta- 
rily." 

For  the  purpose  of  what  is  b'ere  said  with 
reference  to  the  above  exceptions,  we  may 
assume  that  the  death  of  the  Insured  was 
effected  solely  by  external,  violent,  and  ac- 
cidental means,  the  contention  of  counsel 
for  appellee  being  that  Insured  died  from  the 
effect  of  strychnine  poisoning  "voluntaidly 
or  involuntarily  taken"  by  him,  and  that  no 
recovery  can  therefore  be  had  on  the  policy. 
Many  different  clauses  in  policies  providing 
indemnity  for  accidental  death  have  been 
considered  by  the  courts  of  last  resort,  but 
the  language  used  in  the  exception  under 
consideration  appears  to  have  been  consid- 
ered In  but  few  cases. 

The  Supreme  Court  of  Illinois,  In  Trav- 
elers' Ins.  Co.  V.  Dunlap,  160  111.  642,  43  N. 
E'.  765,  52  Am.  St.  Kep.  355,  in  considering  a 
clause  in  an  accident  policy  providing  ex- 
emption for  liability  in  case  death  resulted 
"wholly  or  partly,  directly  or  indirectly 
from  •  •  •  taking  poison,  contact  with 
poisonous'  substances,  inhaling  gas,"  etc.,  held 
that  the  foregoing  language  referred  to  death 
from  poison  voluntarily  or  intentionally  tak- 
en, and  did  not  Include  a  case  where  death 
resulted  from  accidental  poisoning.  And 
again  In  Metropolitan  Ace.  Ass'n  v.  Frol- 
land,  161  111.  30,  43  N.  B.  766,  52  Am.  St. 
Rep.  359,  the  same  court  similarly  construed 
the  following  clause: 

"I  agree  that  the  insurance  shall  not  be  held 
to  extend  *  *  *  to  poison  in  any  way  taken, 
adminiBtered,  absorbed  or  inhaled" 

— and  held  that  the  words  "In  any  way  tak- 
en" related  to  th6  mode  or  manner  in  which 
the  poison  was  taken  and  not  to  the  motive 
of  the  insured  In  taking  It. 

Id  Paul  V.  Travelers'  Insurance  Co.,  112  N. 
Y.  472,  20  N.  B.  347,  3  L,  R.  A.  443,  8  Am. 
St.  Rep.  758,  the  insured  met  his  death  from 
gas  escaping  into  a  room  in  a  hotel  in  which 
he  was  sleeping.  The  poison  clause  con- 
tained In  the  policy  was  as  follows: 

"Provided,  always,  that  this  insurance  shall 
not  extend  •  •  •  to  any  death  or  disability 
which  may  have  been  caused  •  •  ♦  nor  by 
the  taking  of  poison,  contact  with  poisonous 
substances  or  inhaling  of  gas.    •    •    • " 
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The  court.  In  the  coarse  of  the  opinion, 
said: 

"^ot.  in  ezprestiiiK  its  intention  not  to  be 
liable  lor  death  from  'inhaling  of  gas,'  the  com- 
pany can  only  be  nnderatood  to  mean  a  rolun- 
tary  and  intelligent  act  by  the  insured,  and  not 
an  inTolnntary  and  nnconscions  act.  •  •  * 
To  hold  that  the  death  of  piaintiif  s  intestate 
was  eansed  by  the  inhaling  of  gas,  within  the 
meaning  of  uis  policy,  would  be  to  construe 
its  terms  contrary  to  the  nsnal  import  of  Ian- 
(niage,  and  In  fact  to  hold  against  the  finding 
that   tiie  death   was  not  accidental." 

The  Supreme  Court  of  Pennsylvania,  in 
Pickett  V.  Padflc' Mutual  life  Ins.  Co.,  144 
Pa.  79,  22  Atl.  871,  13  L.  R.  A.  661,  27  Am. 
St.  Rep.  618,  construing  a  Similar  clause, 
adopted  the  same  construction.  To  the  same 
effect  see  Fidelity  &  Casualty  Co.  v.  Lowen- 
steln,  97  Fed.  17,  38  C.  C.  A.  29,  46  I*  R. 
A.  450,  and  Travelers'  Ins.  Co.  v.  Ayers,  217 
III.  390,  75  N.  B.  506,  2  Ifc  R.  A.  (N.  S.) 
168. 

Many  more  cases  of  similar  Import  are 
reported.  It  will  be  observed  that  In  each  of 
the  above  cases  the  court  limited  the  appli- 
cation of  the  exception  to  cases  in  which  the 
poison  or  gas  was  voluntarily  taken  or  In- 
haled, and  declined  to  give  effect  thereto.  In 
cases  where  It  was  shown  that  death  resulted 
from  the  unconscious,  or  Involuntary,  taking 
of  poison,  or  Inhalation  of  gns.  The  language 
of  the  clause  in  the  case  at  bar  provides  ex- 
emption from  liability  from  death  resulting 
from  poison  "voluntarily  or  Involuntarily 
taken."  It  is  conceded  that  deceased  did  not 
voluntarily  or  Intentionally  take  poison. 
Strychnine  In  sufficient  quantity  to  produce 
death  In  some  unknown  manner  got  Into  the 
mixture  which  deceased  drank  from  a  grad- 
uate in  the  drug  store,  and  was  unintention- 
ally taken  by  him.  In  Kennedy  v.  £tna  lAte 
Ins.  Co..  31  Tex.  Civ.  App.  509,  72  S.  W.  602, 
the  Texas  Court  of  Appeals,  construing  the 
Identical  language  under  consideration,  said: 

"Death  having  resulted  from  the  taking  of 
poison,  tlie  main  contention  arises  from  that  por- 
tion of  the  clause  which  exempts  the  company 
from  liability  for  death  resulting  from  the  'vol- 
untary or  involuntary  taking  poison.'  The  ap- 
t>ellant  contends  that  the  terms  'voluntary'  and 
'involuntary,'  as  used  in  the  policy,  do  not  in- 
rlude  the  'accidental'  taking  of  poison.  The 
taking  of  poison  in  this  instance,  being  unin- 
tentional, was  not  a  voluntary  taking,  as  that 
term  is  used  in  the  policy ;  therefore  the  taking 
was  accidental.  The  taking  of  poison  b<'i"<^ 
accidental,  liability  would  accrue,  nnless  such 
an  accidental  taking  is  excluded  by  the  term  'in- 
volnntnry.'  The  definition  or  meaning  of  this 
term,  as  used,  is  limited  by  counsel  for  appellant 
to  an  act  that  is  forced  upon  one,  wnlch  he 
cannot  help.  It  is  true  that  the  term  embraces 
that  meaning.  It,  however,  as  commonly  used, 
has  a  broader  and  more  comprehensive  mean- 
ing, and  there  is  nothing  in  the  policy  limiting 
it  IJo  the  restricted  sense  contended  for  by  coun- 
sel. The  term  is  defined  in  the  Century  Dic- 
tionary and  Cyclopedia  as,  'Not  voluntary  or 
willing ;  contrary  or  opposed  to  will  or  desire ; 
independent  of  volition  or  consenting  action  of 
mind ;  unwilling ;  unintentional.'  The  pres- 
ence of  these  very  elements  in  taking  the  poi- 
son is  what  constitutes  the  taking  accidental. 
Without  these  there  could  be  no  accident.    He 


I  did  not  intend  to  take  pcMson;   he  took  it  by 
mistake:    hence  the  taking  was  not  willed,  bnt 
unintentional,  and  therefore  involantary.     Ope 
I  of   the  definitions   given   by   the  Century   Dic- 
1  tionary   and   Cyclopedia  ol  'rolnntary'  Is   "not 
'  accidental'    'Involuntary'  is  an  antonym  of  'vol- 
ontary.'  and  therefore,  in  this  saise,  indadn 
'accidental.' 

"It  is  difficult  for  us  to  conceive  of  a  case  of 
taking  poison  that  is  not  induded  in  either  the 
term  'volnntary*  or  involuntary,'  as  nsed  In  the 
policy.  The  nsoal  and  ordinary  meaning  of  the 
terms  would  include,  in  one  or  the  other,  every 
manner  of  taking  poison;  therefore  we  do  not 
feel  warranted  in  giving  to  them  a  meaning 
lees  restricted  than  they  nsnally  import." 

The  New  York  Court  of  Appeals  In  Ida 
C.  Porter  v.  Preferred  Ace.  Ins.  Co.,  186  N. 
T.  599,  79  N.  B.  U14,  affirmed  the  holding 
of  the  lower  court  reported  In  109  App. 
Dlv.  103,  95  N.  T.  Snpp.  682,  that  death  from 
gas  Involuntarily  inhaled  by  deceased  while 
sleeping  In  a  room  In  a  hotel  came  within  the 
excqjtlon  of  a  policy  providing  "exemption 
from  liability  In  case  death  resulted  from  'the 
voluntary  or  Involuntary  Inhalation  of  any 
gas  or  any  anesthetic,  or  Injury  fatal  or  non- 
fatal resulting  from  any  iwison  or  Infec- 
tion accidentally  or  otherwise  taken,  admin- 
istered, absorbed  or  Inhaled."  As  bearing  up- 
on the  question  here  presented,  attention  Is 
also  called  to  the  following  cases:  E^arly  v. 
Standard  Life  &  Ace.  Ins.  Co.,  113  Midi.  58. 
71  N.  W.  500,  67  Am.  St.  R^.  445 ;  Pollock 
V.  Insurance  Co.,  102  Pa.  230,  48  Am.  Rep. 
204;  Hasten  v.  Interstate  Casualty  Co.,  99 
Wis.  73,  74  N.  W.  534,  40  Ia  R.  A.  651. 

There  Is  a  long  line  of  authorities  in  har- 
mony with  Paul  T.  Insurance  Co.,  supra,  and 
like  cases  cited,  but  the  language  of  the 
poUcy  Involved  In  none  of  them  was  Identi- 
cal with  that  in  the  case  at  har.  As  sug- 
gested, the  basis  for  the  holding  In  each  of 
this  line  of  cases  is  that  the  clause  ex- 
citing the  Insurer  from  liability  was  design- 
ed to  cover  only  cases  where  the  poison  was 
consciously  or  voluntarily  taken.  Nothing  Is 
contained  in  any  of  them  to  Indicate  that 
the  condasion  would  not  have  been  different 
If  the  clause  had  specifically  exempted  the 
insured  from  liability  for  death  resulting 
from  poison  voluntarily  o9  involuntarily  tak-  - 
en.  The  word  "involuntary"  as  defined  In 
Funk  &  Waguall's  new  Standard  Dictionary 
means: 

"Lacking  will  or  power  to  choose ;  not  under 
the  control  of  the  will  or  volition ;  taking  place 
independently  of  one's  will  or  volition ;  not 
willed." 

Deceased  could  not  have  intended  to  take 
a  fatal  dose  of  strychnine.  He  did  not  vol- 
untarily do  so.  Its  presence  In  the  mixture 
was  unknown  to  him.  There  was  no  exer- 
dse  of  the  volition  or  ^111  In  the  act  of  tak- 
ing the  poison,  except  in  so  far  as  the  same 
was  a  necessary  part  of  the  taking  of  the 
concoction.  The  poison  was  taken  independ- 
ently of  his  will  or  volition,  and  therefore 
involuntarily.  Thus  construed,  the  language 
employed  in  the  exception  contained  in  the 
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policy  la  given  Its  usual  and  ordinal?  mean- 
ing. We  cannot  therefore  escape  the  con- 
clusion that  the  poison  contained  In  the  mix- 
tnre  and  which  caused  the  death  of  deceased 
was  inyoluntarlly  taken  by  him,  and  that 
the  facts  bring  the  caae  clearly  within  the 
exception  of  the  policy,  and  that  no  recovery 
can  be  had  thereon.  As  what  Is  here  said 
disposes  of  the  case,  other  questions  argued 
by  counsel  need  not  be  considered-  The  Judg- 
ment of  the  court  below  is  therefore  affirmed. 

PRESTON,  C.  J.,  and  LADD,  GATNOK, 

and  EVANS,  JJ.  concur. 


WARD  T.  INTERSTATE  BUSINESS  MEN'S 
ACaASS'N.    (No.  32366.) 

(Sopreme  Court  of  Iowa,    Nov.  23,  1918.) 

1.  IiisuBAircE  «s»146(3)  —  Health  and  Acoi- 

DBKT  INSCBANCE— CONSTBUCTION  OF  POLICT. 

Limitation  in  accident  policy  of  liability  in 
case  of  death  from  overturning  of  automobile, 
unless  the  accident  was  caused  by  the  automo- 
bile being  struck  by  a  train  or  car  or  anotlier  au- 
tomobile, should  be  construed  strictly  against 
tbe  insurer. 

2.  IxsuBANCE  «=»640(2)  —  Health  and  Acci- 
dent iN^nEARCE  — -  Actions  —  Pleadino  — 
LniiTATioH  OF  Losa— "Unless." 

Under  accident  policy,  insurer  in  pleading 
avoidance  held  bound  to  allege  that  death  was 
caused  by  overturning  automobile,  and  not  by  its 
being  struck  by  train,  street  car,  or  other  auto- 
mobile without  fault  of  the  driver  of  the  car  in 
rhich  insured  was  riding,  the  word  "unless"  in 
limiting  clause  meaning  "except,"  or  "if  it  be 
not." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unless.] 

3.  IifSTTKANcE  ^9643  —  Health  and  Acci- 
dent IHauBANcE^— PBoor  or  Loss. 

Where  accident  policy  limited  loss  for  death 
from  overturning  automobile  unless  the  automo- 
bile without  fault  of  its  driver  was  struck  by  a 
train,  street  car,  or  automobile,  proof  of  loss 
merely  alleging  the  death  of  insured  by  the  over- 
turning of  automobile  was  sufBcient  without  fur- 
ther allegation  that  tiie  accident  occurred  in  one 
of  the  -ways  excepted. 

Appeal  from  "District  Courti  Black  Hawb 
County;    H.  B.  Boies,  Judge. 

Action  on  an  accident  insurance  policy. 
A  demurrer  to  the  answer  was  sustained,  and, 
defendant  having  elected  to  stand  on  the 
ruling.  Judgment  was  entered  accordingly. 
Defendant  appeals.    Affirmed. 

Dunsbee,  Haines  &  Brody,  of  Des  Moines, 
and  Pickett,  Swisher  &  Farwell,  of  Waterloo, 
for  appellant 

Edwards,  Longley,  Ransier  &  Smith,  of 
Waterloo,  for  appellee. 

LADD,  J.  Tbe  defendant  Is  a  mutual  as- 
sessment accident  association,  and  on  Jan- 
uary 31,  l&ie.  Issued  a  certificate  of  member- 
ship to  G.  L.  Ward,  whose  death  on  April  10, 
1917,  resulted  from  bodily  injury  effected 
solely  and  independently  of  all  other  causes 
or  conditions  concurring,  contributing  or  in- 


tervening, through  external,  violent  and  accl- 
d^ital  means.  Proofs  of  death  were  furnish- 
ed, but  the  association  refused  to  pay  the 
15,000  Indemnity  claimed.  Its  liability  for 
$5,000  was  denied  in  its  answer,  which  alleg- 
ed that  In  tbe  proofs  of  death  furnished  by 
plaintiff  she  made  oath  that  "her  deceased 
husband  came  to  his  death  by  the  overturning 
of  the  automobile,"  that  he  "was  instantly 
killed  by  reason  of  being  caught  under  and 
crushed  by  said  automobile  as  it  turned  over 
and  that  there  was  no  witness  to  tbe  acci- 
dent or  Injury,  and  it  alleged  the  facts  to  be 
as  shown."  It  set  out  that  portion  of  "Part 
O"  of  the  certlflcate,  stipulating  that  "the 
compensation  payable  for  loss  resulting  from 
the  overturning  of  any  automobile  or  from 
the  member  being  thrown  from  any  automo- 
bUe  shaU  not  exceed  $1,000,  and  that  the 
payment  of  such  sum  shall  discharge  the  as- 
sociation from  all  further  liability,  unless  the 
accident  shall  be  caused  by  the  automoWle 
being  struck  by  a  railway  train  or  engine 
or  by  an  interurban  or  street  car  or  by  an- 
other automobile  without  any  fault  upon  the 
part  of  the  driver  of  the  automobile  in  which 
the  member  was  riding,"  and  alleged  that 
by  virtue  thereof,  and  under  the  proofs  of 
death  filed,  Its  liability  to  the  plaintiff  on 
account  of  the  death  of  her  said  husband 
was  limited  to  the  payment  of  $1,000  and 
that  she  "had  wholly  failed  to  furnish  any 
proof  or  evidence  showing  or  tending  to  show 
tliat  the  overturning  of  the  automoWle  caus- 
ing the  injury  from  which  her  husband  was 
killed  was  due  to  the  said  automobile  being 
struck  by  a  train  or  engine  or  by  an 
interurban  or  street  car  or  by  another 
automobile,  and  that  by  reason  of  said  facts 
the  plaintiff  has  only  presented  a  claim 
against  it  under  her  proofs  for  the  sum  of 
$1,000,"  and  that  said  amount  had  been  ten- 
dered and  refused. 

To  this  answer  the  plaintiff  demurred  on 
the  ground  in  substance  that  the  facts  plead- 
ed therein  did  not  constitute  a  defense  for 
that  the  burden  was  on  defendant  to  plead  ' 
any  defense  or  partial  defense  it  might  have, 
and  that  the  provisions  of  "Part  C"  quoted, 
constituting  a  limitation  upon  the  amount 
of  liability  or  a  partial  exemption  therefrom, 
are  defensive  matters,  and  necessarily  to  be 
pleaded  affirmatively.  In  other  words,  the 
limitation  of  the  amount  of  indemnity  to 
$1,000  is  not  consequent  on  death  "resulting 
from  the  overturning  of  any  automobile"  or 
"being  thrown  from  any  automobile,"  as  plead- 
ed in  tbe  answer,  but  to  invoke  such  limita- 
tion or  exemption  it  must  appear,  and  hence  be 
pleaded  by  way  of  defense  (this  being  omitted 
from  the  answer),  that  death  was  not  caused 
by  the  automobile  "being  struck  by  a  railway 
train  or  engine  or  by  an  interurban  or  street 
car  or  by  another  automobile,  without  any 
fault  on  tbe  part  of  the  driver  of  the  automo- 
bile In  which"  the  Insured  was  riding.    The 
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demurrer  was  rastalned,  and  tbe  controversy 
Is  with  reference  to  whether  the  portion 
omitted  from  the  answer  should  have  been 
pleaded  to  constitute  a  good  defense.  Coun- 
sel fbr  appellant  concede  that  what  was 
pleaded,  1.  e.,  that  the  Insured  was  killed  by 
the  overturning  of  the  automobile,  must  have 
been  set  up  In  the  answer  to  be  available  as 
a  defense,  and  such  Is  the  voice  of  authority 
with  respect  to  exceptions  or  UmltatlonB  on 
the  Indemnity  stipulated.  McClure  v.  Great 
Western  Accident  Association,  141  Iowa,  360, 
U8  N.  W.  269. 

In  construlng.the  clause  quoted  from  "Part 
(?'  of  the  certificate  much  depends  on  the 
meaning  to  be  accorded  the  word,  "unless." 
The  word,  "unless,"  used  in  the  act,  la  thus 
defined  by  Webster: 

"Upon  any  less  condition  than  (the  fact  or 
thine  stated  in  the  sentence  or  claase  which  fol- 
lows) :  if  not ;  BUQposing  that  not ;  if  it  be  not ; 
were  it  not  that" 

The  Centuiy  Dictionary  defines  the  word 
as  meaning: 

"If  it  be  not  that;  if  it  be  not  the  case  that," 
etc. 

l^ese  definitions  clearly  indicate,  as  was 
said  by  Douglas,  J.,  in  City  of  Hickory  v. 
Southern  Hallway  Co.,  137  N.  C.  189,  40  S. 
B.202: 

"A  negadve  condition  precedent,  as  much  so 
as  the  condition  in  a  mortgage  that,  'unless'  the 
money  is  paid,  or  'if  It  be  nor  paid  by  a  certain 
day,  the  liand  may  be  sold." 

This  was  said  in  construing  a  charter  to  a 
railway  company,  awarding  it  the  right  of 
way  on  which  constructed,  "unless  the  own- 
er or  owners  shall  apply  for  an  assessment 
of  the  value  of  said  lands  as  heretofore  di- 
rected, within  two  years  next  after  that 
part  of  said  road  has  been  located."  In 
RamsdlU  v.  Wentworth,  106  Mass.  320,  a 
statute  providing  that  when  a  testator  omits 
to  provide  for  any  of  his  children,  they  shall 
take  a  share  unless  otherwise  provided  for, 
or  unless  It  appears  that  the  omission  was 
,  intentional,  was  held  to  imply  that  the  bur- 
den of  proof  is  on  those  who  would  make 
such  intention  appear.  In  Manning  v., Keen- 
on,  73  N.  Y.  45,  a  section  of  the  Code  of  that 
state  provides  for  the  service  of  an  affidavit 
of  title  to  property  In  the  possession  of  the 
sheriff  on  that  official,  and  that  thereupon 
the  officer  would  not  be  bound  to  retain  the 
property  unless  he  should  on  demand  be  In- 
demnified. 

In  commenting  thereon,  the  court,  speaking 
through  Folger,  J.,  observed  that: 

"The  word  'unless'  has  the  force  of  'except'; 
its  primary  meaning  is  'unloosened  from,'  so 
what  follows  in  the  sentence  after  the  word 
'unless'  is  excepted  or  unloosened  from  what 
went  before  it;  and  though  tke  officer  is  pri- 
marily bound  by  his  process  to  keep  the  proper- 
ty, or  to  make  delivery  to  the  plaintiff,  the  senr^ 
ice  of  affidavit  of  claim  suspends  that  obligation, 
and  be  is  no  longer  bound  so  to  do,  unless  mdem- 
nity  is  given,  when  he  is  again  bound;  and,  as 
no  claim  by  a  third  person  was,  without  the  sec- 
tion, valid  against  an  oificer  who  had  obeyed 
strictly  his  process,  so  none  should  after  that 


section  be  valid,  unless  made  aa  it  provided,  ami, 
it  so  made,  then  it  sltonld  be  valid.  For  such  t 
form  of  expression  in  a  statute  aometiiiies 
amounts  to  an  affirmative  enactment,  and  in  fact 
in  proprio  vigore  confers  all  that  is  excepted 
from  a  negative  or  restrictive  provision." 

See  In  re  Pearsons'  Ektate,  110  Cal.  624, 42 
Pac.  960;  Alexander  v.  People,  7  Colo.  155, 
2  Pac.  894;  In  re  Estate  of  Smith,  131  CaL 
433,  63  Pac.  729,  82  Am.  St  Rep.  358. 

[1, 2]  As  seen,  the  word  la  often  employed 
as  equivalent  to  "except"  That  meaning 
could  well  hhve  bem  intended,  for  manifesUr 
the  clause  following  was  Intended  as  a  limita- 
tion on  or  description  of  what  preceded. 
The  rednctlon  on  the  amount  of  tndenmlty 
was  to  be  upon  the  loss  being  caused  by 
the  overturning  <^  the  atrtxmobUe  or  being 
thrown  therebrom,  U  not  caused  by  a  col- 
lision, such  as  described.  In  other  words, 
the  language  following  the  word  "unless"  Is 
In  the  nature  of  a  limitation  attadied  to 
what  preceded.  The  definitions  of  the  lexicog- 
raphers lend  support  to  this  constniction, 
for  If  "unless"  be  defined  as  meaning  "if  not" 
or  "if  it  be  not,"  the  clause  following  made 
as  a  limitation  or  description  of  conditions 
under  which  the  general  clause  preceding 
shall  apply.  The  language  bears  this  con- 
struction and  as  It  must  be  constroed  most 
strongly  against  the  association,  we  are  in- 
clined to  concur  with  the  ruling  of  the  trial 
court  In  construing  the  portion  of  "Part  C" 
of  the  certificate  as  in  Its  entirety  constitut- 
ing an  exception  rather  tlian  saying  that 
what  follows  the  word  "unless"  is  an  excq>- 
tlon  to  the  exception  preceding.  This  con- 
clusion finds  support  in  McClure  v.  Accident 
AssodaUon,  141  Iowa,  360,  118  N.  W.  2<t9, 
where  the  policy  provided  that,  if  accidental 
injuries  were  "received  while  'on  the  roadbed 
or  bridge  of  any  railroad  company,  except 
whUe  crossing  at  a  public  highway,'  the  in- 
demnity should  be  for  one-fifth  of  the  amount 
stipulated  lu  the  contract  and  for  one-twen- 
tieth of  the  time,"  and  the  aasociation 
insisted  that,  though  "the  burden  of  proof 
was  on  defendant  to  show  that  the  accident 
occurred  on  the  roadbed  of  the  railway,  when 
this  appeared,  such  burden  shifted  to  plain- 
tiff, and  rested  on  him  to  prove  that  it  hap- 
pened while  crossing  a  public  highway.  In 
other  words,  defendant  having  proved  the 
exception,  plaintiff  must  establish  the  ex- 
ception to  the  exception.  The  trouble  with 
this  contention  la  that  the  last  supposed  ex- 
ception is  but  a  limitation  on  the  first,  and 
the  defendant  is  only  rdleved  from  the  lai^r 
liability  when  the  accident  occurs  on  the 
roadbed  elsewhere  than  in  crossing  over  a 
highway.  Indeed,  several  courts  have  held 
that  this  limitation  Is  implied,  even  though 
no  mention  is  made  of  the  Insured  crossing 
the  track  where  travelers  have  the  right  to 
be."  The  decision  is  not  put  on  this  last 
ground,  as  counsel  tor  appellant  seems  to 
think,  but  the  clause  following  the  word  "ex- 
cept" was  held  to  be  «  Umitatioo,  and,  as 
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we  think,  ttutt  decision  rules  tbla  case  if  tlie 
word  "unless"  were  to  be  treated  as  equiva- 
lent to  "except." 

[3]  The  proofs  of  loss,  then,  were  snfBdent 
In  stating  the  manner  of  death  without  nega- 
tiving the  exception  as  construed,  and,  of 
conrse,  sufBdent  facts  must  have  been  plead- 
ed in  the  answer  to  raise  the  defense  that  the 
benefldary  was  entitled  to  but  |1,000  as  In- 
d«nnlty.  That  the  exception  might  be  dlfB- 
cnlt  of  proof  furnishes  no  Justification  for 
changing  this  rule  of  pleading,  nor  can  it  be 
said,  under  this  construction  of  the  clause, 
that  defendant  was  required  to  prove  a  nega- 
tive. Inasmuch  as  the  defendant  failed  to 
plead  entire  exception,  the  court  rightly  sus- 
tained the  demurrer  to  the  answer,  and  Its 
ruling  in  so  doing  Is  approved. 

Affirmed. 

PItBSTON,  C.  J.,  and  BJVANS  and  STE- 
VENS, JJ.,  concur. 


STATE  ex  rd.  COOK  et  aL  v.  BIBDSAIil*, 
(No.  82588.) 

(Supreme  CJonrt  of  Iowa.    Nov.  221  1918.) 

1.  COTJBTS     <=»41— EsTABT.TsmncwT— Muwici- 
PAi.  CouBT— Emotion. 

An  election  on  the  question  of  the  estab- 
lishment of  a  mnnldpai  eonrt,  under  Code 
Supp.  1916,  M  694-cl  to  e04-cBl,  was  not 
invalid  in  that  no  account  was  taken,  as  re- 
quired by  section  604— cl,  of  voters  residi^ 
ontside  of  the  corporate  limits  and  within  civn 
townships  in  which  the  city  was  in  part  lo- 
cated, where  it  appeared  that  there  were  not 
enough  voters  outside  of  the  city  to  change  the 
result  of  the  election. 

2.  StATOTBS  *=>205— CORSTBUCTIOK. 

In  ascertaining  the  real  intent  of  the  I/egis- 
latnre  in  the  enactment  of  a  statute,  the  stat- 
ute must  be  lo<Aed  to  as  a  whole. 

3.  JOOOKS     *=»8  —  MUNIOIPAI.     OOTJ«T  — Va- 
CARCT. 

No  municipal  court  is  estabhshed  under 
Code  Supp.  1916,  U  6&4— cl  to  e&4-c51,  until 
a  judge  IS  elected  at  the  general  election,  and 
hence  no  vacancy  can  exist  until  that  time. 

Appeal  from  District  Court,  Black  Hawk 
County;   H.  B.  Bolea,  Judge. 

Quo  warranto  proceeding  to  test  tfa«  le- 
gality of  the  appointment  of  the  defendant 
as  Judge  of  the  munldpal  court  of  the  dty  of 
Waterloo.  The  district  court  dismissed  the 
proceeding,  and  the  plaintiffs  appeal.  Re- 
versed and  remanded. 

Feely  &  Cook,  of  Waterloo,  for  appellants. 

Edwards,  Longley,  Ranaler  &  Smith,  Pick- 
ett, Swisher  &  Parwell,  J.  W.  Arbuckle,  Wil- 
liams &  Clark,  and  Paulsen  &  Wood,  all  of 
Waterloo,  for  appelle& 

EVANS,  J.  The  plaintiffs,  a&  relators,  are 
Justices  of  the  peace  In  the  townships  of 
Waterloo  and  East  Waterloo,  respectively. 
At  the  dty  election  held  on  March  26,  1918, 
a  resolution  was  adopted  by  a  vote  of  the 
electon  for  the  establishment  of  a  munldpal 


court  pursuant  to  ttie  provision  of  dtapter 
106  of  the  36th  <3eneral  Assembly.  There- 
after, and  prior  to  Hay  1, 1918,  Che  defendant 
was  appointed  as  Judge  of  said  munldpal 
court  by  the  Governor  of  the  state.  Pursuant 
'to  such  appointment,  the  defendant  entered 
Into  the  possession  of  the  office  and  assumed 
to  exercise  its  functions.  In  the  making  of 
such  appolntm^t,  and  In  the  acceptance 
theseof  by  the  defendant,  it  was  assumed 
that  there  was  a  vacancy  In  the  office,  and 
that  the  duty  devolved  upon  the  Governor 
of  the  state  to  flU  such  vacancy  by  appoint- 
m«)t  The  legality  of  the  appointment  is 
challenged  by  the  relators  on  grounds: 

(1)  That  the  election  of  March  25,  1918. 
was  Illegally  conducted,  in  that  no  provlsi(Ma 
was  made  for  receiving  or  counting  the  vote 
of  the  electors  in  the  townships  of  Waterloo 
and  East  Waterloo  residing  outside  of  the 
corporate  boundaries. 

(2)  That  there  was  no  vacancy  to  which 
an  appointment  could  be  made. 

[1]  I.  Chapter  106  of  the  36th  General 
Assembly  appears  in  the  1915  Supplemental 
Supplement  to  the  Code  as  sections  694 — cl 
to  694 — c51,  Indnslve.  We  shall  therefore 
in  our  discussion  refer  to  the  sections  as 
numbered  in  the  Supplemental  Supplemeit. 
Section  604 — cl  confers  power  upon  dtles  of 
a  certain  class  to  establish  munldpal  courts, 
and  iKVvldes  that  for  the  purpose  of  the  act 
"the  territorial  limits  of  any  such  dty  shall 
be  held  to  extend  to  the  limits  and  Include 
therein  all  dvll  townships  in  which  said  dty 
or  any  part  thereof  is  located." 

The  charge  of  illegality  of  the  election  Is 
predicated  upon  the  fact  that  in  the  conduct- 
ing of  the  dty  election  that  part  of  section 
694 — cl  hereinabove  quoted  was  Ignored, 
and  that  no  account  was  taken  of  the  voters 
residing  outside  of  the  corporate  limits  and 
within  dvll  townships  in  whldi  the  dty  was 
in  part  located,  and  that  no  provision  was 
made  for  the  taking  of  such  outside  vote,  and 
the  same  was  therefore  neither  counted  nor 
cast.  It  Is  made  to  appear  by  stipulation  that 
the  number  of  votes  in  this  outside  territory 
thus  Ignored  were  less  than  400  In  number, 
and  that  the  majority  at  the  election  was  In 
excess  of  1,300.  The  result,  therefore,  was 
not  affected  by  the  irregularity.  The  popu- 
lar win  was  dearly  ascertained  notwithstand- 
ing this  Irregularity.  There  is  no  claim  that 
any  fraud  was  perpetrated  or  Intended,  or 
that  there  was  any  lack  of  fairness  and  hon- 
esty, in  the  conducting  of  the  election,  except 
80  far  as  this  necessarily  resulted  from  the 
omission  of  the  votes  In  question.  We  have 
held  that.  In  the  absence  of 'fraud,  a  mere 
Irregularity  In  the  conducting  of  an  election 
will  not  invalidate  It,  where  It  appears  that 
the  result  of  the  election  was  not  affected 
thereby.  Younker  v.  Susong,  173  Iowa,  663, 
156  N.  W.  24;  Dlshon  v.  Smith,  10  Iowa,  212. 
This  is  the  holding  also  in  many  other  Juris- 
dictions.   The  charge  of  Illegality  in  the  con- 
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duct  of  tbe  electloD,  fberefore,  cbnnot  be  sos- 
talned. 

[2,3]  11.  Was  there  a  vacancy?  This 
ground  of  idtallenge  rests  upon   two  legs: 

(1)  That  the  creation  of  the  office  did  not 
create  a  preliminary  vacancy  within  the 
meaning  of  the  law;  and 

(2)  That  at  the  time  of  the  appointment  of 
the  defendant  as  municipal  Judge  the  munic- 
ipal court  had  not  been  created,  but  was  In 
process  of  creation  only. 

Ottr  consideration  of  this  ground  of  chal- 
lenge must  be  guided  by  the  legislative  Intent 
as  expressed  In  the  legislation.  The  deter- 
mining question  is  not  whether  the  creation 
of  the  office  created  a  preliminary  vacancy 
until  an  Incumbent  should  either  be  appoint- 
ed or  elected.  If  it  could  be  said  that  the 
adoption  of  the  resolution  by  the  voters  was 
the  only  prerequisite  to  the  establishment  and 
to  the  completed  creation  of  a  municipal  court 
for  the  dty  of  Waterloo,  then  there  would  be 
room  for  the  contention  that  tbe  office  of  mu* 
nldpal  Judge  was  vacant.  If  vacant,  the  pow- 
er of  appointment  rested  with  the  Governor 
of  the  state  under  section  10,  art.  4,  of  the 
Constitution.  The  question  thns  stated  has 
affirmative  support  in  the  following  authori- 
ties: State  ex  rel.  v.  McMillan,  108  Mo.  153, 
18  N.  W.  784;  Gormley  v.  Taylor,  44  Ga.  76; 
State  ex  rel.  v.  Askew,  48  Ark.  82,  2  S.  W. 
34»i  Drlsklll  v.  State,  7  Ind.  338;  Rice  v. 
State,  7  Ind.  332;  Stocking  v.  State,  7  Ind. 
326;  Walsh  v.  Commonwealth,  89  Pa.  426, 
33  Am.  Rep.  771;  People  v.  Hylan,  212  N.  T. 
236,  106  N.  B.  89,  Ann.  Gas.  1915D,  122;  In 
re  Collins,  16  Misc.  Rep.  598,  40  N.  T. 
Supp.  519;  Yates  v.  McDonald,  123  Ky.  596, 
96  S.  W.  865;  State  ex  rel.  Buckner  v.  City 
of  Butte,  41  Mont.  377,  109  Pac.  710;  Knight 
V.  Trigg,  16  Idaho,  256,  100  Pac.  1060;  In  re 
Fourth  Judicial  District,  4  Wyo.  133,  32  Pac. 
850. 

To  the  contrary  are  the  following  authori- 
ties: State  V.  Messmore,  14  Wis.  177;  Comm 
V.  Dlckert,  195  Pa.  234,  45  Atl.  1058;  People 
V.  Opel,  188  111.  194,  58  N.  B.  996 ;  Rosbor- 
ough  V.  Broadman,  67  Cal.  116,  7  Pac.  261; 
Conely  v.  Common  Council  of  Detroit,  93 
Mich.  446,  53  N.  W.  564;  State  v.  Hedlund, 
16  Neb.  566,  20  N.  W.  876. 

It  goes  without  saying  that  unless  there 
was  an  existing  office  to  be  filled  there  could 
be  no  vacancy.  As  we  view  the  statute,  the 
determinative  question  is.  What  were  the  pre- 
requisites to  the  creation  of  the  municipal 
court  of  the  dty  of  Waterloo?  In  other 
words,  when.  In  the  sequence  of  events,  did 
such  court  come  Into  full  being? 
•■  In  each  case  which  we  have  above  set  forth 
In  support  of  the  proposition  that  the  creation 
of  an  office  creates  a  temporary  vacancy  In 
its  Incumbency  which  may  be  filled  by  appoint- 
ment of  the  Governor,  the  office  under  con- 
sideration was  created  by  act  of  the  Legisla- 
ture. Its  creation  was  complete  and  subject 
to  no  contingency.  There  was  presented, 
therefore,  an  office  complete  in  its  creation. 


but  vacant  in  Its  Incumbency.  In  the  case 
at  bar  such  Is  not  the  situation  confroating 
us.  The  Legislature  did  not  create  a  mu- 
nldpal  court  for  the  dty  of  Waterloo.  It 
did  enact  legislation  whereby  cities  of  sudi 
class  could  create  municipal  courts  by  com- 
plying with  certain  (prerequisites.  Mani- 
festly the  court  could  not  be  deemed  in  being 
until  such  prerequisites  were  complied  with. 
These  prerequisites  are  set  forth  In  section 
694 — c3,  which  Is  as  follows: 

"Quettion  BubmitteA—Oonducting  Eleciion — 
Certifying  Result— Judges  Elected— Jud/je  mat/ 
Aot  as  Clerk. — ^At  such  election  the  proposition 
to  be  submitted  shall  be  'Shall  the  proposition 
to  eBtablish  a  municipal  court  in  the  city  of 
(name  of  city)  under  chapter  (namiue  chapter 
containing  this  act)  of  the  acts  of  the  thirty- 
sixth  general  assembly  be  adopted?'  The  elec- 
tion shall  be  conducted,  the  vote  canvassed  and 
the  result  declared  in  the  same  manner  as  pro- 
vided by  law,  in  respect  to  other  municipal  elec- 
tions. If  the  majority  of  the  vote  cast  on  said 
proposition  shall  be  in  favor  thereof,  said  mu- 
nicipal court  shall  be  establialied.  Immedi- 
ately after  such  proposition  is  adopted,  the 
mayor  shall  transmit  to  the  governor,  the  secre- 
tary_  of  state  and  the  county  auditor,  each,  a 
certificate  showing  that  such  proposition  was 
adopted.  At  the  next  regular  municipal  election 
after  the  adoption  of  such  proposition  there 
shall  be  elated  the  judge  or  judges  of  said  mu- 
nicipal court  and  the  clerk  and  bailiff  thereof 
as  hereinafter  provided." 

It  Is  the  contention  of  the  relators  that  this 
sedlon  spedfles  two  prerequisites: 

(1)  That  the  resolution  shall  be  adopted. 

(2)  That  officers  of  such  court  shall  be 
elected  at  the  next  regular  municipal  election. 

The  contention  of  the  defendant  Is  that  the 
election  of  officers  Is  not  a  prerequisite  to  the 
creatlim  of  the  court.  Bmphasis  is  put  upon 
that  part  of  the  section  which  provides  that. 
If  a  majority  of  the  votes  shall  be  In  favor 
thereof,  "said  municipal  court  shall  be  estal)- 
llshed."  It  is  claimed.  In  substance,  that  this 
is  the  equivalent  of  saying  that  the  court 
"shall  be  deemed  established,"  whereas  the 
relator|i  contend  that  this  provision  is  only  a 
mandate  obligatory  upon  all  who  have  to  du 
with  the  final  prerequisite. 

In  ascertaining  the  real  intent  of  tbe  Leg- 
islature at  this  point  we  must  loc^  into  the 
enactment  as  a  whol&  Under  section  694 — 
cl8  the  nature  of  the  Jurisdiction  of  the 
munldpal  court  is  set  forth.  It  Is  Indicat- 
ed there  that  the  purpose  of  the  creation 
of  such  a  court  is  to  supplant  and  to  be  suc- 
cessor to  the  superior  court,  tbe  poUce  court, 
the  mayor's  court,  and  the  Justice  court  of 
the  creating  dty.  The  creation  of  the  new 
court  abolishes  the  old.  The  respective  Ju- 
risdictions of  the  old,  and  their  official  rec- 
ords, are  conferred  en  masse  upon  the  new. 

Sedlon  694 — c5  provides: 

"Inferior  Courts  Abolished— Dockets  and  Rec- 
ords Delivered  to  CJwfc.— That  after  the  adop- 
tion of  the  proposition  to  establish  a  municipal 
court  under  the  provisions  of  this  act,  and  upon 
the  election  ana  qualification  of  the  officers 
herein  provided  for,  the  police  court,  mayor's 
court,  justice  of  the  peace  court  and  the  su- 
perior court  in  and  for  the  territory  within  the 
municipal  court  district,  shall  be  abolished  and 
the  offices  of  p<dice  judge,  clerk  of  police  court. 
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joBtices  of  the  peace,  ecoBtables,  superior  Judge 
and  clerk  of  superior  court  shall  likewise  Se 
abolished;  and  when  said  offices  shall  be  abol- 
i^ed  the  dockets  of  such  courts  and  all  records 
and  papers  in  their  possession  pertaining  to 
any  proceedings  had  before  them  shall  be 
forthwith  delivered  to  the  derk  of  the  munici- 
l>al  court,  who  shall  preserve  same  in  his  of- 
fice and  who  shall  have  full  power  and  author- 
ity to  certify  and  transcript  such  proceeding^ 
as  appear  in  the  said  dockets  and  records  and 
papers  of  the  said  courts,  and  all  subsequent 
proceedings  in  any  cause  of  action  then  pending 
in  any  of  the  said  courts  so  abolished,  shall  be 
carried  out  in  the  said  municipal  court  in  the 
manner  herein  provided  for,  the  same  as  if  the 
said  cause  bad  originated  in  said  municipal 
court." 

The  foregoing  section  sheds  light  iip<hi  the 
intent  of  the  Legislature  as  to  the  process 
of  creation  of  the  coart  It  appears  dear- 
ly therefrom  that  the  old  courts  which  were 
to  be  superseded  were  to  maintain  their 
existence  and  their  fonctlons  until  after  the 
election  of  the  officers  of  the  new  court  as 
provided  for  in  section  694— «3.  This  was 
a  lease  of  life  to  the  old  courts  until  the 
"next  regular  municipal  election."  There  Is. 
nothing  in  the  enactment  anywhere  Indicat- 
ing an  intent  to  confer  VQwn  the  new  court 
a  jurisdiction  concurrent  with  the  old  court 
at  any  time.  The  very  purpose  of  the 
organlratlon  of  the  new  court  was  to  su- 
persede the  old.  If,  for  Instance,  the  stat- 
ute had  required  that  judges  be  elected  with- 
in 30  days  after  the  adoption  of  the  resolu- 
tion by  the  voters,  it  would  hardly  be  claim- 
ed that  such  election  of  judges  did  not  con- 
stitute a  part  of  the  process  of  creation  of 
the  court.  Nor  would  It  be  claimed  that  a 
vacancy  existed  which  might  be  filled  by 
appolntmMit  during  such  30-day  period.  The 
brevity  of  the  time  would  aid  the  plausi- 
bility of  the  argument  that  the  election  of 
judges  was  a  prerequisite  to  the  completed 
creation  of  the  court  in  a  concrete  sense. 
In  the  case  at  bar  the  length  of  time  be- 
tween the  time  of  the  vote  of  adoption  of 
the  resolution  and  the  "next  regular  mu- 
nicipal election"  seems  very  long,  and  this 
(rives  a  plausibility  to  the  contrary  argument. 
Bat  if  our  position  is  sound  upon  the  first 
hypothesis  of  a  brief  intervening  period,  it 
Is  no  less  so  because  of  an  intervening  period 
which  seems  unreasonably  long.  This  long 
Intervening  period  may  be  explained  by  a 
legislative  desire  to  give  the  incumbents  of 
the  superseded  courts  a  reasonable  time  of 
warning  of  their  demise.  We  reach  the  oon- 
clnsion  that  the  municipal  court  of  Waterloo 
cannot  be  deemed  to  exist  In  a  complete 
wnse  until  the  election  of  its  officers  at  the 
"next  regular  municipal  election,"  and  that 
it  was  the  legislative  intent  that  the  elec- 
tion of  sudi  officers  at  such  Section  should 
be  a  part  of  its  process  of  creation  and 
ihonld  complete  Its  creation  In  a  concrete 
sense.  While  the  functions  of  life  are  sav- 
ed to  the  old  courts,  they  are  withheld  from 
the  new.     When  the  old  courts  cease,  the 


new  begins  its  ifunctlons.  Until  such  time 
there  can  be  no  vacancy  In  the  office  of  mu- 
nicipal judge.  This  conclusion  is  emphasiz- 
ed by  section  694 — cie,  which  provides  as 
follows: 

"If  any  vacancy  occurs  in  the  office  of  mu- 
nicipal judge,  the  Governor  of  the  state  of  Iowa 
shall  appoint  such  officer  to  fill  such  vacancy, 
who  shall  hold  the  office  until  the  next  regular 
city  election,"  etc. 

This  is  the  only  provision  of  the  enactment 
pertaining  to  the  filling  of  vacancies.  It  • 
clearly  contemplates  a  vacancy  as  a  possible 
contingency.  Whereas,  under  the  contention 
of  the  defendant,  a  preliminary  vacancy 
would  always  be  a  certainty.  It  follows 
from  these  oondnslons  that  the  relators  are 
entitled  to  exercise  the  functions  of  their  of- 
fice until  after  the  election  of  the  judges 
at  the  next  regular  municipal  election.  It 
follows  lilcewlse  that  the  defendant  is  not 
entitled  to  exercise  the  functions  of  munic- 
ipal judge,  and  that  there  can  be  no  vacancy 
in  the  office  of  munidpal  judge  until  after 
the  completed  creation  of  the  munidpal 
court  The  judgment  below  is  therefore  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

PBDSTON,  O.  J.,  and  LADD  and  SALINO- 
BB,  JJ.,  concur. 


SCHEE  V.  PHELPS  et  al.    (No.  80646.) 
(Supreme  Court  of  Iowa.    Nov.  22,  1918.) 

1.  Equity  <S=»39(1)—Powebs— Complete  Rb- 

LIEF. 

That  a  court  of  equity  will  retain  jurisdic- 
tion to  administer  complete  relief  does  not  affect 
the  rule  that  the  court  has  no  power  to  make  a 
new  contract  for  the  parties  nor  change  the 
terms  thereof,  either  as  to  time  or  place  of  per- 
formance. 

2.  CaNCEIXATION      of     iNSTRtniENTS  ®=>47  — 

Breach  of  Contbagt  To  Suppobi  —  Evi- 
dence. 
In  a  suit  to  cancel  a  contract  of  conveyance 
of  realty  made  in  consideration  of  the  support 
of  grantor  during  his  life,  evidence  held  not  to 
snstain  a  finding  that  the  contract  was  breached 
by  the  grantees. 

Appeal  fromi  District  Court,  Warren 
County;  W.  H.  Pahey,  Judge. 

Suit  to  cancel  a  contract  and  conveyance 
made  by  Kibble  to  the  appellants.  The  trial 
court  sustained  the  conveyance,  and,  while 
it  does  not  seem  to  have  formally  canceled 
the  contract,  it  gave  a  money  allowance  on 
the  theory  that  the  appellants  had  breached 
the  contract.  The  defendants  appeal.  Re- 
versed. 

O.  C.  Brown,  of  Indianola,  for  appellants. 
Berry  &  Watson,  of  Indianola,  for  appellee. 

SALIXGBIB,  J.  L  The  plaintiff  sues  as  the 
guardian  of  John  Rlbble.  He  alleges  mat- 
ter upon  which  be  prays  that  a  contract  made 
between  Rlbble  and  the  defendants  should  be 
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Bet  aside.  This  pbase  of  tbe  case  is  at  an 
end.  TbB  trial  court  declined  to  give  this 
relief,  and.no  appeal  from  this  finding  and 
decree  has  been  perfected.  This  situation 
carries  down  with  it  relief  prayed  by  the  de- 
fendants in  a  cross-biU  wherein  relief  prayed 
is  asked  in  the  alternative  and  only  in  event 
that  the  deed  and  contract  between  Rlbble 
and  the  defendants  were  set  aside,  which,  as 
has  Just  been  said,  was  not  done. 

Tbe  plaintiff  asked  in  the  alternative,  and 
In  event  that  the  deed  and  contract  were  not 
set  aside  and  canceled  and  title  quieted  in 
the  guardian,  tliat  defendants  be  held  liable 
for  the  support  of  Rlbble  after  leaving  the 
home  of  the  defendants,  be  held  llaMe  for  the 
expense  of  tbe  guardianship,  that  said  sup- 
port and  expense  be  established  as  a  lien 
against  the  premises  deeded  by  Rlbble  to  the 
defendants.  Whether  this  relief  is  warranted 
upon  the  petition  is  not  a  question  before  us, 
because  the  petition,  was  in  no  manner  as- 
sailed. Therefore  all  we  have  is  whether  the 
breaches  of  the  contract  alleged,  or  some  one 
or  more  material  breaches  alleged,  have  been 
established  by  a  preponderance  of  the  tes- 
timony. 

Some  of  these  allegations  have  no  support 
In  the  evidence.  Oth^s  are  not  an  aver- 
ment that  the  contract  has  been  breached, 
but  state  what  is  matierial  only  if  tbe  con- 
tract has  been  breached.  Still  others  have 
been  disposed  of  by  action  of  the  trial  court 
as  to  which  there  is  no  appeal.  What  re- 
mains are  allegations: 

That  after  the  delivery  of  the  deed  to  the 
premises,  to  wit,  on  or  about  the  6th  of 
April,  1010,  the  defendants  began  to  mis- 
treat and  misuse  Rlbble,  and  to  fail  to  pro- 
vide him  with  tbe  necessities  of  life  or  the 
comforts  of  a  home.  They  required  him  to 
sleep  in  a  room  without  fire  in  the  winter 
time. 

Refused  to  furnish  him  with  money  with 
whldi  to  provide  himself  with  the  necessl- 
Ues  of  life. 

That  they  wtfuld  continually  abuse  and 
mistreat  him,  whicdi  treatment  continued  un- 
til on  or  about  the  10th  of  August,  1014,  when 
It  became  so  bad  that  Rlbble  was  no  longer 
able  to  stay  with  defendants,  and  was  oblig- 
ed to  leave. 

That  he  was  compelled  to  leave  because  of 
the  treatment  to  which  he  was  subjected  by 
the  defendants,  and  because  his  life  was 
endangered  by  said  treatment 

The  answer  denies  every  allegation  in  the 
petition  unless  specifically  admitted  in  the 
answer.  It  avers  that  defendants  have  com- 
plied in  every  way  with  their  said  contract 
until  Rlbble  left  them;  that  Rlbble  had  no 
cause  to  leave,  and  was  persuaded  and  in- 
duced to  do  so  by  others  who,  for  various 
reasons,  tried  to  create  dissatisfaction  in 
Ribble's  mind  with  his  home,  and  with  what 
defendants  were  doing  for  him,  and  who 
ultimately  succeeded  in  getting  him  to  leave 
and  remain  away,  and  that  the  defendants 


are  ready,  willing,  and  able  to  continue  the 
performance  of  their  said  contract 

So  far  as  is  material  at  this  point,  the 
trial  court  held  that  the  contract  between 
Rlbble  and  defendants  Is  valid,  that  defend- 
ants had  not  complied  with  the  contract  to 
support  Rlbble,  and  it  ordered  defendants 
to  pay  the  reasonable  value  of  support  fur- 
nished after  Rlbble  left  the  home  of  defend- 
ants, and  to  be  furnished. 

[1]  The  sole  reliance  upon  authority  ad- 
vanced by  the  appellee  is  the  text  in  16  Cyc 
pages  106  and  107,  which  is  to  the  effect  that 
where  a  court  of  equity  once  obtains  jnrisdie- 
tlon  It  wUl  retain  it  to  administer  complete  re- 
lief and  do  entire  Justice  with  respect  to  the 
subject-matter,  and  will  proceed  to  determine 
any  other  equities  existing  between  the  par- 
ties connected  with  the  main  subject  of  the 
suit,  and  grant  all  relief  requisite  to  an  en- 
tire adjustmoit  of  such  subject  provided  it 
be  authorized  by  the  pleadings,  and  tbat 
therefore  relief  of  an  equitable  character  may 
thus  be  inddentally  obtained  when  an  orig- 
inal bill  would  not  lie  for  such  relief  alcHie. 
We  are  unable  to  see  how  this  affects  two 
well-settled  rules:  One,  that  a  court  of 
equity  has  no  power  to  make  a  new  contract 
for  the  parties  nor  change  the  terms  thereof, 
either  as  to  time  or  i^ace  of  performance 
(Stewart  v.  Piercei  116  Iowa,  744,  89  N.  W. 
234) ;  the  other,  that  it  has  no  power  to  mod- 
ify tbe  terms  of  a  written  contract  in  the 
absence  of  fraud,  accident,  or  mistake,  and 
must  either  decree  specific  performance  or 
deny  it,  or,  in  a  proper  case,  relegate  the  par- 
ties to  their  action  at  law  for  damages  (Pom- 
eroy.  Contracts,  f$  162  to  165).  Nor  are  we 
able  to  follow  tbe  assertion  of  the  appellee 
that  the  decree  in  the  case  at  bar  does  not 
change  the  contract,  but  simply  holds  the  ap- 
pellants to  the  performance  of  the  contract  to 
support  and  care  for  John  Rlbble  as  long  as 
be  shall  live.  In  taking  this  position  appellee 
does  not  overlook  that  while  the  contract 
provides  that  the  defendants  shall  care  for, 
maintain,  support  and  provide  a  comforta- 
ble living  for  and  to  care  for  Rlbble  "in  the 
way  of  providing  medicine,  doctor  bills,  and 
other  attendance  which  may  be  necessary 
and  proper  in  case  of  his  sickness,  •  •  • 
and  in  every  other  way  provide  for  him  in  a 
comfortable  and  decent  way,"  tbat  attached 
to  each  of  these  agreements  is  the  specific  fur- 
ther statement  that  this  is  to  be  done  while 
Rlbble  lives  on  the  premises,  and  "while  he 
lives  and  makes  his  home  with  said  parties 
of  the  second  part  on  the  premises  above  de- 
scribed." The  avoidance  of  the  appellee  is 
that  while  there  is  this  limitation,  it  is  not 
controlling  because  the  trial  court  found 
"that  they  failed  to  do  this,  and  refused  to 
furnish  him  support,  carev  clothing,  and  a 
comfortable  home  elsewhere,"  and  that  there- 
upon the  court  ordered  tbat  defendants  pay 
a  stated  amount  to  the  guardian,  that  he 
may  provide  for  Rlbble  what  appellants  have 
refused  to  do.    This  is  an  entirely  apt  avoid- 
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ance  If  the  finding  of  the  trial  court  is  con- 
dnsJve  upon  ns.  It  cannot  be  questioned 
that,  if  It  was  rightly  found  the  appellants 
had  breached  the  contract,  the  court  of  equi- 
ty had  power  to  determine  that  damages  due 
for  such  breach  were  the  reasMiable  value 
of  such  support  as  the  defendants  had  agreed 
to  furnish.  But  the  keystone  to  this  arch  of 
reasoning  is  the  claim  that  the  trial  court 
was  justified  in  finding  that  plaintiff  had 
proven  by  a  preponderance  of  the  testimony 
that  the  defendants  had  breached  the  con- 
tract That  finding  is  not  condusire  upon 
ns  on  this  review,  and,  if  we  are  constrained 
to  hold  that  the  finding  below  Is  not  support- 
ed by  the  evidence,  we  can  affirm  raily  by 
holdhig  that  a  court  of  equity  may,  in  the 
absence  of  fraud,  accident,  or  mistake,  change 
an  agreement  to  furnish  certain  supixnt  on 
certain  premises,  and,  while  Rlbble  lived  and 
made  his  home  with  defendants  on  those 
premises,  Into  a  contract  .that  the  defendants 
sball  furnish  the  contract  support  by  pay- 
log  cash  for  the  support  of  Ribble  furnished 
hhn  while*  he  was  not  living  on  said  premise^ 
and  not  making  hts  home  thereon  with  the 
defendants.  It  is  manifest  then  we  cannot 
uphold  the  decree  unless  we  can  find  fr<»n 
the  evidence  that  the  defendants  have  broken 
their  agreement  If  tbey  have  not  done  so 
we  cannot  rewrite  the  contract,  and,  hard 
as  it  may  be,  we  must  allow  the  defendants 
to  retain  title  to  the  property  conveyed  to 
th«a  by  Kibble,  even  as  the  taial  court  did, 
and  must  say  to  Ribble  that,  though  the  de- 
fendants have  this  property,  he  can  have  no 
impport  unless  he  returns  to  tbe  defendants 
and  receives  it  from  tbem  while  living  with 
them,  and  that  this  must  continue  unless 
upon  his  letum  the  defendants  breach  the 
contract  "We  are  driven  to  the  evidence, 
and  we  have  examined  it  with  the  greatest 
care,  because  of  what  may  result  if  it  be 
found  not  to  sustain  the  holding  bdow.  And 
oor  view  of  It  follows: 

II.  There  is  mudi  testimcMiy  whl<di  we  can- 
not consider  In  determining  where  the  prepon- 
derance lies.  It  consists  of  self-serving  dec- 
laratl<»»  made  by  Ribble  to  others,  and  re- 
peated by  these  others,  and  in  one  instance 
the  testimony  of  Ribble  of  what  he  told 
others.  A  typical  sample  is  found  in  the 
statement  of  the  witness  Graham  that  Ribble 
told  witness  many  times  that  Ribble  had 
DO  stove  in  his  room  and  that  at  times  there 
was  no  artificial  heat  of  any  kind;  and  In  the 
testimony  of  Guthrie  that  Ribble  said  to 
Oathrie  the  defendants  had  prejudiced  all  of 
Blbble's  friends  against  Ribble  and  all  these 
friends  had  forsaken  hloi.  Other  witnesses 
speak  to  declarations  by  Ribble  that  proper 
food  was  refused  him  on  his  request  and  that 
be  had  to  go  hungry  many  times.  There  Is 
too  mndi  of  It  to  detail,  but  that  p<^nted 
out  is,  as  said,  thoroughly  typical. 

III.  Mrs.  Phelps  says  Ribble  did  not  have 
to  do  his  own  chamber  work,  and  she 
always  saw  to  it  that  his  bed  was  attended 


to  and  made;  that  he  never  had  to 
make  his  bed  or  anything  of  that  kind;  Mrs. 
Schee,  that  aometimes  his  bed  was  not  made ; 
and  Ribble,  that  Mrs.  Phelps  generally  made 
his  bed,  but  that  sometimes  he  has  made  it, 
and  sometimes  he  has  gone  to  bed  when  It 
was  not  made. 

3a.  Rlbble  testifies  he  dressed  and  undress- 
ed aU  the  time  without  help^  and  that  de- 
fendants never  offered  or  asked  him  if  he 
needed  siny  help ;  Mrs.  Phelps,  that  he  never 
asked  for  such  help,  that  she  often  asked  htm 
if  he  did  not  want  some  help,  and  he  answer- 
ed that  he  would  ratlier  help  himself. 

8b.  Rlbble  is  the  only  witness  who  says 
that  Mrs.  Phelps  required  him  to  look  after 
the  chamber,  and  that  he  generally  took  it 
out  himself  unless  be  was  sick  and  not  able 
to  do  it,  and  that  in  that  case  defendants 
took  it  out  and  «nptied  it;  that  when  he  had 
to  get  up  at  night  he  had  to  do  it  unassisted ; 
that  there  was  no  cover  to  the  vessel,  and  he 
had  to  set  It  outside  when  he  had  finished 
with  it;  and  that  defendants  did  not  often 
pay  attention  to  him  after  he  went  to  bed. 
Mrs.  Phelps  admits  he  had  trouble  in  his 
bowels,  and  frequently  had  "trouble  of  that 
kind"  in  his  room ;  but  adds  that  he  never 
bad  to  carry  out  his  Chamber,  and  that  when 
Rlbble  was  not  feeling  well  her  husband  never 
failed  to  get  up  nights  and  go  into  his  room 
to  see  if  he  was  all  right  Sadler  testifies 
that  he  has  seen  Mrs.  Phelps  go  into  Rlbfole's 
room,  and  heard  her  ask  him  if  he  was  fixed 
all  right,  and  his  answering  that  he  was. 

8c  Rlbble  says  he  had  a  basin  for  taking 
a  bath;  that  in  warm  weather  he  took  the 
bafli  In  his  room,  and  in  cold  weather  in 
the  kitchen;  that  while  "they"  would  put 
In  the  clothes  be  was  to  put  on  after  bath- 
ing, they  never  helped  him  or  gave  him  fur- 
ther attention.  .But  he  adds  that  he  never 
asked  for  assistanoe  nor  for  anything  as  to 
the  bath  or  bathing.  Mrs.  Phelps  says  she 
always  fixed  the  water  and  soap  and  towels 
and  clean  clothes,  and  asked  him  if  she  could 
help  him  in  any  way,  and  he  answered  that 
as  long  as  he  waa  alXNit  he  would  rather  Just 
help  hims^. 

As  we  gather  it,  Bibble  makes  some  com- 
plaint about  the  son  of  the  defendants  inter- 
fering with  his  bath  on  at  least  one  occasion. 
As  to  this,  Mrs.  Phelps  says  it  Is  not  true 
that  RlbUe  was  kept  out  of  the  kitchen  part 
of  the  time,  and  prevaited  from  taking  his 
bath  because  the  boy  had  locked  him  out; 
and  the  boy  says  that  he,  the  boy,  was  taking 
one ;  that  Ribble  came  to  the  door,  which  was 
a  swinging  one,  opened  it,  and  wanted  to 
know  If  It  was  going  to  take  the  boy  all 
morning  to  take  a  bath,  and  that  he,  the 
boy,  did  not  order  Rlbble  out  or  fuss  vMth 
him,  and  that  on  this  occasion  he  did  not 
keep  him  waiting  more  than  five  or  ten  min- 
utes. 

3d.  The  wife  of  plaintiff  says  that  Rlbble's 
room  presented  a  very  shabby  appearance, 
and  that  at  <me  time  when  she  saw  It  it 
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looked  very  nnkept  On  the  other  hand,  Mr. 
Sadler  testifies  Ribble  told  blm  the  room  waa 
comfortable,  and  he  woald  rather  Aeep  in 
it  than  any  other,  and  that  he  had  the  beat 
bedroom  in  the  house.  Demory  says  the 
room  looked  comfortable;  Mrs.  Sadler,  that 
she  has  been  in  this  room  when  it  looked 
comfortable. 

3e.  Ribble  says  be  had  trouble  getting  out 
of  bed  because  his  leg  gave  out,  and  trouble 
in  returning  because  of  trouble  in  walking 
in  the  dark  to  find  his  bed,  and  that  though 
he  called  he  got  no  answer.  There  Is  no  evi- 
dence that  his  call  was  heard.  Ribble  eays 
that,  while  sometimes  he  could  not  get  up 
by  himself,  generally  he  could.  It  appears 
that  the  house  had  no  dty  lighting,  no  con- 
nection with  city  water,  city  light  or  sewer 
system,  no  sewer,  no  furnace,  no  steam  heat, 
and  that  there  is  neither  toilet  nor  bath  in 
the  house ;  also  that  this  was  the  case  while 
Ribble  owned  the  house.  Mrs.  Phelps  says 
that  when  they  took  possession  of  the  house 
Ribble  was  in  the  habit  of  having  a  light, 
and  said  that  now  that  defendants  were 
there  he  did  not  feel  he  needed  a  light  any 
more,  and  that  they  might  stop  leaving  it, 
and  that  she  always  left  a  lamp  burning 
whenever  he  requested  it,  and  that  he  never 
complained  to  her  about  not  having  a  light 
to  go  to  bed  by.  Ribble  admits  that  some- 
times they  would  leave  a  light  burning  on 
the  dining  room  table,  but  says  that  some- 
times It  was  dark.  The  son  testifies  that 
Kibble's  room  was  lighted  in  the  evening  by 
a  lamp  sitting  on  his  bureau. 

3f.  The  room  occupied  by  Ribble  is  the  one 
he  occupied  before  the  defendants  moved  In. 
It  has  a  low  ceiling  and  is  smalL  It  has  no 
flue  and  no  place  for  a  stove.  It  Is  south, 
off  of  a  room  used  for  a  dining  room  when 
defendants  had  company,  and  which  is  about 
13x14.  There  is  a  door  between  it  and  this 
bedroom,  and  the  latter  has  a  door  opening  to 
the  south.  The  bedroom  was  in  the  south 
I>art  of  the  house,  and  Ribble  says  it  was  a 
pretty  chilly  room  when  a  south  wind  blew; 
Mrs.  Schee,  the  room  was  about  the  center 
of  the  house,  and  that  all  the  heating  was| 
done  by  a  stove  in  the  northwest  room  of  the 
house;  that  In  the  winter  the  heating  was 
done  by  a  stove  in  the  parlor,  which  wa^  not 
run  in  the  fall  or  spring,  and  that  in  these 
two  seasons  the  heating  was  done  by  a  stove 
in  the  dining  room.  Ribble  confirms  this, 
but  adds  that  a  large  place  was  cut  out  t>e- 
tween  the  dining  room  and  the  parlor ;  that 
the  house  was  heated  by  a  cook  range  In  the 
kitchen  and  a  hard  coal  stove  in  the  parior; 
and  that  his  room  had  the  same  heating 
given  the  room  of  the  def^idants.  Mrs. 
Schee  says  that  before  the  defendants  came 
Ribble  always  had  a  stove  In  front  of  the 
door  of  his  bedroom;  that  this  stove  was  re- 
moved ;  that  then  there  was  no  fire  to  warm 
the  bedroom  except  through  another  room; 
and  that  the  door  between  the  bedroom  and 
this  room  waa  kept  dosed  in  the  daytime,  so 


there  would  be  no  heat  accept  a  little  at 
night,  even  when  the  door  was  not  closed.  On 
the  very  face  of  It  much  of  this  testimony 
of  Mrs.  Schee  cannot  be  based  upon  personal 
knowledge,  because  there  is  no  claim  that 
she  was  at  the  home  of  the  defendants  at  all 
frequently,  much  less  that  she  was  there  con- 
stantly. Now,  as  against  this,  it  should 
again  be  noted  that  the  bedroom  bad  a  low 
celling  and  was  small  and  that  the  diniiig 
room  was  small.  Mrs.  Phelps  testifies  tbey 
always  had  plenty  of  heat,  and  that  tbey 
kept  fires  going  as  la.te  as  July,  and  never  took 
the  stove  in  the  dining  room  down  until  tbeo. 
If  It  may  be  said  that  it  is  questionedi  it  Is 
overwhelmingly  established  that  a  stove  used 
to  heat  the  bedroom  stands  in  this  small 
dining  room  just  In  front  of  the  door  from  It 
into  the  bedroom.  The  son  testifies  a  soft- 
coal  heater  in  the  dining  room  was  set  within 
six  or  eight  feet  of 'the  bedroom,  and  that  fire 
was  kept  in  this  stove  all  night.  It  is  conced- 
ed that  the  defendants  put  an  oil  stove  in 
the  Bedroom,  and  the  only  modification  of  the 
concession  is  the  testimony  of  Ribble  that 
after  the  oil  stove  was  put  in  defendants 
paid  no  more  attention  to  it;  that  (hey  put 
it  in  occasionally  when  it  was  very  cold,  and 
that,  while  once  or  twice  it  burned  all  night. 
It  would  ordinarily  not  bum  all  night  Mr. 
Sadler  testifies  that  when  he  was  there  in 
wlnt»  there  was  always  fire  in  a  stove  In 
the  dining  room,  and  that  this  stove  is  clos.; 
to  the  door  Into  the  bedroom.  Tlssling  says 
that  a  fire  was  kept  In  the  dining  room  and  it 
was  always  warm.  Mr.  Sadler  testifies  there 
was  a  range  in  the  kitchen  and  a  soft-coal 
burner  in  the  dining  room,  and  Cassie  Sadler 
that  the  house  was  not  heated  with  one  atove 
all  the  time  and  was  always  comfortable. 
Mrs.  Phelps  says  that  the  bedroom  was  heat- 
ed part  of  the  time  from  the  dining  iwom 
stove  close  to  the  door,  and  that  when  it  was 
necessary,  she  had  an  oU  stove  to  warm  tbe 
bedroom  sufficiently;  that  she  always  had 
the  oil  stove  In  when  it  was  extra  cold;  that 
she  put  warm  irons  in  tbe  bed  until  Ribble 
said  he  would  rather  have  a  hot-water  bottle, 
and  then  she  furnished  those ;  and  that  after 
he  was  in  bed  she  usually  saw  if  be  had  cov- 
ers enough  and  if  he  was  all  right,  and  that 
he  always  said  he  was. 

About  the  only  real  complaint  by  Ribble 
himself  is  a  statement  that  a  good  part  of 
the  day  he  stayed  in  bis  toonn  If  it  was 
warm  enough.  The  wife  of  plaintiff  adds 
that  at  one  time  when  the  door  between 
the  bedroom  and  the  dining  room  was  shut 
she  found  the  room  very  cold. 

It  appears  Mr.  Ribble  never  complained 
of  being  cold  in  that  room,  nor  of  being 
cold,  and  that  he  never  was  heard  to  com- 
plain of  the  heating  of  the  room,  and  he 
himself  admits  he  made  no  such  complaint. 

IV.  Ribble  had  no  teeth,  and  says  that, 
while  at  first  they  had  very  good  bread, 
toward  the  last  It  was  so  hard  he  couldn't 
eat  It,    Mrs.  Phelps  reaopopda  it  Is  probable 
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tbat  at  times  her  bread  is  not  as  good  aa  it 
Is  at  other  times,  but  sbe  thinks  that  as 
a  general  thing  she  has  good  bread;  tbat 
she  did  not  make  Iiim  eat  hard  bread,  and 
that  he  never  complained  about  any  bread 
being  hard. 

4a.  Kibble  says  that  \7hen  at  the  table  he 
ivst  had  to  reach  and  get  what  he  wanted; 
that  nothing  was  handed  round;  tliat  he 
could  not  see  well,  and  often  did  not  know 
what  the  things  on  the  table  were,  and  had 
to  ask  for  them  and  get  them  Iiimself  r  that 
"they"  refused  to  give  him  something  00 
just  one  occasion;  that  at  this  time  the 
old  lady  Phelps  offered  to  hand  him  a  bread 
dish,  and  the  boy  kind  of  shook  his  hand  a^ 
ber  and  said,  "If  he  wants  the  bread  let 
him  get  It  himself."  Purcell  testifies  the 
rictuals  were  passed  to  Ribble  along  with 
the  others  and  he  was  helped  first;  Sadler, 
that  there  was  nothing  on  the  table  tbat 
Ribble  could  not  see  and  that  was  not 
brought  to  him,  and  that  defendants  tried 
to  care  for  him  and  wait  on  him.  The 
boy  says  he  did  tell  his  grandmother  Phelps 
to  quit  passing  bread  across  the  son's  plate 
to  Ribble,  and  said  that  he  would  pass  it 
to  Ribble  himself;  and  the  defendant  Mrs. 
Phelps  says  that  the  boy  may  have  fussed 
a  little  about  their  passing  things  over  his 
o^m  plate  to  Bibble,  and  told  them  he  didn't 
want  them  to  pass  things  over  his  plate, 
and  that  if  Mr.  Ribbie  wanted  anything  he, 
the  son,  would  pass  it  to  him. 

4b.  So  far  as  Ribble  himself  is  concerned 
we  find  but  two  complaints  made  by  him. 
One  deals  not  with  what  was  done  by  the 
defendants,  but  by  their  son,  and  it  is  that 
one  day,  when  there  was  pie  on  the  table, 
the  boy  took  up  the  dish  it  was  on,  slammed 
It  on  the  floor,  and  said  he  would  go  where 
he  could  get  something  to  eat,  and  that  when 
the  boy  came  home  from  school  he  would 
be  mad  if  dinner  was  not  ready,  and  mad 
,  If  the  rest  had  begun  to  eat.  The  other 
complaint  is  that,  though  he  was  unable  to 
reach  some  tilings  and  to  see  others  be- 
cause of  bad  eyesight,  defendants  hardly 
ever  helped  him  to  anything  on  the  table. 
As  against  this,  Moore,  Cassle  Sadler,  and 
Graves  testify  that  Bibble  was  not  neglect- 
ed at  the  table  in  any  way.  Moore  and 
Graves  say  that  Ribble  received  good  treat- 
ment at  table;  Mr.  Sadler,  that  it  was  the 
b«st  kind  of  treatment;  and  Tlssllng,  that 
Ribble  was  treated  well.  Demory  and  Cas- 
sle Sadler  testify  that  Ribble  sat  down  at 
table  with  the  others  and  at  the  times  the 
others  did.  Cassie  Sadler  and  defendant 
Eliza  Phelps  say  that  Ribble  was  always 
called  to  meals.  Purcell  says  that  he  was 
the  first  man  called;  Eliza,  that  she  gen- 
erally called  him  herself;  Purcell  and  Sad- 
ler, tbat  be  was  the  first  man  at  the  table; 
Eliza,  that  he  came  as  soon  as  the  rest; 
aad  Mr.  Sadler,  that  Ribble  was  always 
present  and  ready  for  his  meals.    Defend- 


ant Eliza  Phelpg  testifieB  that  when  they 
first  moved  Ribble  said  be  needed  nothing 
extra,  and  would  Just  eat  what  the  rest  of 
the  folks  did,  and  that  she  told  him  that  if 
be  at  any  time  could  not  do  this  Just  to  let 
her  know  and  sbe  would  get  what  he  wanted 
and  that  -she  was  able  and  willing  to  do 
that  She  says  he  always  saw  things  tluit 
were  on  the  table;  tliat  he  ate  whatever 
was  on  the  table;  that  he  was  welcome  to 
the  beet.  She  and  Moore,  Cassie  Saddler, 
and  Tlssling  say  Ribble  had  the  same  food 
as  the  rest.  Eliza  adds  that  he  ate  with 
the  rest;  that  whenever  he  asked  for  any- 
thing it  was  passed  to  htm  Immediately,  and 
that  sbe  saw  to  it  that  he  was  well  cared 
for  at  the  table;  that  he  helped  himself 
more  than  once  to  what  was  on  the  table.* 
The  son  testifies  he  passed  food  to  him,  and 
that  Ribble  ate  whatever  the  others  had; 
Mrs.  Purcell,  that  defendant  Eliza's  table 
fare  was  good  enough  for  anybody;  aad 
Cassie  Sadler,  that  defendant's  table  board 
was  always  good.  Mrs.  Purcell  says  that 
Eliza  is  a  good  housekeeper,  and  cannot  be 
beat  as  a  housewife,  and  that  she  is  as  good 
a  cook  as  witness  has  ever  known.  Cassie 
Sadler  declares  her  to  be  a  fine  cook,  and 
Mr.  Sadler  tesUfies  Ribble  told  him  that  he 
(Bibble)  had  the  best  cook  be  ever  had  in 
his  life-.  Bllza  testifies  they  had  plenty  of 
food  on  the  table;  that  he  told  her  they 
had  plenty  of  food,  and  that  everything  ta% 
ed  good,  and  that  he  made  no  complaint  at 
the  table;  and  Demory,  Purcell,  and  Har- 
old say  Ribble  never  complained  he  did  not 
have  enough. 

V.  The  situation  was  one  that  might  quite 
naturally  create  some  unpleasant  friction  in 
the  household,  even  though  it  had  no  rela- 
tion to  Ribble  hlms^.  Mrs.  Phelps  had 
with  her  ber  foster  mother,  who  was  85 
years  old  and  cblididi,  and  bad  a  cancer 
which  required  Mrs.  Phelps  to  poultice  it 
every  day  for  weeks;  and  also  the  mother 
of  lier  husband,  aged  82,  and  afllicted  with 
paralysis.  The  foster  mother  and  the  motb- 
er-ln-law  were  all  hard  of  bearing,  and  the 
sou  of  the  family  was  a  16  year  old  boy, 
with  whom  the  foster  mother  found  lota  of 
fault  Grandmother  Phelps  and  the  boy 
would  sometimes  have  fusses,  and  the  old 
lady  would  feel  badly  about  it,  and  say  she 
wished  she  would  die,  and  would  ask  de- 
fendant Eliza  to  forgive  her  for  the  trouble 
she  had  been  making  her.  According  to  one 
witness  there  was  Jangling  between  Eliza 
Phelps  and  the  foster  mother,  and  sometimes 
between  her  and  the  two  old  women.  Ribble 
says  as  a  general  thing  the  mother  and  son 
liad  a  fuss  about  three  times  a  day.  Loud 
talking  and  quarreling  has  been  heard  b^ 
tween  the  two.  According  to  Ribble  these 
two  were  always  quarreling  and  always  had 
trouble  and  tliat  sometimes  this  occurred  in 
his  presence.  But  the  boy  testified  that  he 
did  not  quarrel  with  Ribble  and  no  one 


Digitized  by 


Google 


460 


109  N0BTHWB8TEBN  BEPORTBB 


(Iowa 


dlspnteB  this.  It  to  testlfled  to,  and  not  dis- 
puted, Blbble  told  tbe  old  ladies  bow  he 
thought  the  son  shonld  be  raised,  and  that 
If  he  had  a  boy  he  wonld  make  him  work 
hard;  that  he  frequently  talked  about  the 
hoy,  and  said  he  did  not  amount  to  much, 
and  seemed  generally  disposed  to  criticize 
htm.  It  is  the  testimony  of  Eliza,  and  is 
not  disputed,  that  the  hoy  never  treated  Mr. 
Rlbble  disrespectfully,  and  never  gave  him 
a  cross  word,  and  that  she  and  her  son 
never  quarreled  regarding  Blbble  In  tbe 
IH^sence  of  Rlbble;  and  that  of  D^nory, 
that  all  always  treated  Blbble  very  well. 

VI.  Cassie  Sadler  says  that,  whenever 
she  was  at  the  home  of  defendants,  Rlbble 
was  receiving  careful  attention  and  treat- 
ment; Purcell,  that  Blbble'a  treatment  was 
good,  and  witness  knows  of  no  neglect  of 
Blbble. 

'  Blbble  says  h%  was  left  alone  after  the 
two  old  ladles  who  had  also  lived  on  the 
premises  had  died,  and  as  much  as  half  of 
the  time  In  daytime;  that  he  was  left  of 
nights  while  defendants  went  uptown,  he 
guesses;  that  sometimes  they  told  him  they 
were  going  and  sometimes  they  did  not. 
This  would  happen  both  In  warm  weather 
and  in  winter  time,  lliey  would  be  uptown 
when  he  thought  they  had  gone  to  bed,  And 
once  or  twice  he  did  not  know  they  had 
gone.  Grahami  testifies  that  the  defendants 
0ere  gone  from  home  a  good  many  times, 
both  In  day  and  night  time^  and  left  Etlbble 
alone;  and  another  witness  says  she  has 
been  on  tbe  premises  a  number  of  times  when 
Blbble  was  alone.  It  will  be  noticed  there 
lb  no  testimony  that  this  caused  Blbble  any 
Injury  or  even  annoyance ;  that  It  is  not  said 
be  disliked  being  left  alone  or  that  be  suf- 
fered anything  from  being  left  alone.  Be 
that  as  it  may,  there  Is  substantial  conflict 
(m  the  point,  and  much  of  the  counter  tes- 
timony Is  not  disputed.  Mrs.  Fbelps  testi- 
fies that  they  were  away  but  a  few  times 
while  Blbble  was  there ;  that  these  were  oc- 
casions when  she  attended  a  lodge  that  met 
on  the  first  Wednesday  In  the  month;  that 
for  the  last  year  there  has  been  no  lodge  and 
she  was  away  very  Infrequently;  that  they 
would  not  be  out  later  than  half  past  8  or  9 
when  they  were  out ;  that  most  always  Blb- 
ble would  not  go,  and  would  say  that  be 
made  no  objection,  and  supposed  they  would 
not  be  gone  long;  that  they  told  him  they 
would  not  be  and  wef«  not ;  that  sometimes 
the  boy  was  there  with  him;  that  it  was 
usually  quite  late  before  she  oould  get  ready 
to  go;  that  she  then  often  asked  him  to  go 
with  her ;  and  that  he  stayed  alone  because 
he  always  refused  to  go,  and  that  he  made 
no  complaint,  and  told  them  to  go  if  they 
wanted  to. 

Belated  is  some  daim.  that  'Kibble's  going 
out  was  not  approved  of  or  possibly  Interfer- 
ed with.  As  to  this  his  own  testimony  is 
that  the  defendants  took  blm  to.  the  cemetery 


on  the  last  Decoration  Day,  and  that  be 
does  not  remember  whether  they  took  him 
more  than  that ;  that  once  he  went  to  lav- 
erty's,  and  Just  tamed  around  back  again; 
that  Mrs.  Phelps  asked  him  where  he  had 
been,  and  he  told  her ;  that  she  said  after  this 
she  wanted  him  to  tell  her,  and  to  ask  If  he 
could  go;  that  he  told  her  be  would  see 
about  that ;  that  after  that  he  always  went 
but  told  her  he  was  going  when  he  wanted 
to  go ;  that  he  did  not  ask  her  If  he  might 
go,  but  merely  told  her  he  was  going. 

vn.  It  seems  to  be  conceded  that  Rlbble 
turned  over  $225  to  tbe  defendants,  and  tbat 
this  was  to  be  used  for  improving  the  prop- 
erty conveyed  by  Blbble.  On  tbe  other 
hand,  it  seems  to  be  conceded  that,  though 
this  Is  so,  there  was  some  loose  understand- 
ing that.  If  Blbble  wanted  some  little  spend- 
ing money.  It  should  be  paid  him  because 
of  the  surrender  of  this  $225.  Blbble  admits 
be  got  some  of  this,  but  thinks  it  was  not  as 
much  as  $50  and  that  on  one  occasion  he 
was  famished  money  to  get  or  was  gotten  a 
suit  of  clothes.  He  asserts  that  when  be 
wanted  money  defendants  said  they  did  not 
have  it.  It  seems  that  in  one  Instance  be 
wanted  $5,  and  Mrs.  Phelps  told  him  she  did 
not  have  It  without  going  to  town,  and  tbat 
thereupon  IRlbble  said  he  had  friends  he  f 
could  get  It  from,  and  got  $5  of  Laverty,  and 
that  Mr&  Phelps  agreed  to  repay  Leverty. 
It  seems  dear  that  mbre  than  the  $225  was 
spent  on  improving  the  property,  and  that  in 
a  sense  all  the  little  advances  made  to  Blb- 
ble were  gratuities.  Mrs.  Phelps  says  that 
notwithstanding  he  never  asked  for  money 
that  he  did  not  get.  Ck>lored  by  the  fact  that 
defendants  made  little  advances  that  they 
were  perhaps  in  strictness  not  bound  to 
make  Is  an  instance  or  instsjices  wherein  tbe 
defendant  Carml  Phelps  called  Blbble  a  liar. 
Blbble  requested  some  money  of  Mrs.  Phelps 
to  get  a  suit  of  clothes.  She  told  him  she 
would  go  to  town  and  get  the  money  for 
hlok  Instead  of  getting  it  there,  she  brought  * 
home  a  suit  for  his  Inspection.  When  she 
told  Blbble  this  he  threw  the  clothes  as  far 
as  he  could,  and  said  he  was  not  going  to 
have  that  suit,  and  Mrs.  Phelps  adds  she 
does  not  know  all  be  did  say  he  was  going 
to  do.  Her  husband  found  her  crying. 
When  be  ai^ed  her  what  the  matter  was  she 
told  him  what  Blbble  had  done,  and  her  hus- 
band asked  Blbble  what  made  him  do  this. 
(Blbble  responded  tbat  be  had  never  asked 
defendants  to  come,  and  that  he  had  never 
wanted  them  to  come, 'and  Mr.  Phelps  said, 
"that  is  a  lie,"  (and  the  evidence  shows  it 
was  a  He).  Blbble  answered,  "I  will  let  no 
man  call  me  a  liar."  Mrs.  Phelps  says  they 
were  about  to  have  some  trouble  and  she 
stopped  it  On  the  same  occasion,  perhaps, 
Phelps  told  Blbble  tbat  Blbble  had  no  money 
there,  and  Blbble  said  be  had,  and,  according 
to  Rlbble,  Phelps  answered  that  Blbble  was 
a  liar,  and  Blbble  told  blm  that  If  be  called 
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Urn  a  liar  again  that  be  would  knock  talm 
down  with  his  cane.  When  Laverty  spoke  to 
the  defendants  about  It  he  said  that  Phelps 
should  not  have  called  the  old  man  a  liar, 
and  Phelps  answered,  "Oh,  I  ought  not  to 
have  done  It."  Rlbble  himself  said,  speaking 
to  others  as  to  this,  that  he  had  had  a  fuss 
with  Carml,  and  that  he  (Rlbble)  might  or 
shoald  be  a  little  more  careful  with  them. 

VIII.  Rlbble  says  that  sometimes  when 
friends  gave  him  candy  and  he  went  to  get 
it  he  found  it  gone,  and  he  thinks  defend- 
ants had  a  good  deal  of  It;  that  this  occur- 
red very  oftoi,  bnt  be  did  not  ask  what  be- 
came of  It;  that  one  day  a  young  woman 
brought  him  a  Jar  oC  fruit,  wlilch  he  put  in 
his  room,  and  that  It  was  gone  when  he  went 
to  get  It.  Mrs.  Phelps  testifles  that  when 
anything  was  given  Bibble  she  told  him  to 
pot  It  In  his  room  and  use  it  for  himself; 
that  she  knows  nothing  of  any  one  taking  any 
such  things  away ;  and  that  Rlbble  made  no 
complaint  of  any  such  things. 

IX.  Mrs.  Phelps  testifles  that  Rlbble  never 
made  any  demands  on  her;  never  made  a 
request  that  she  do  anything  for  him ;  that 
be  always  said  he  was  very  well  satisSed*,. 
had  a  good  home,  and  was  well  contented, 
and  never  made  any  complaint  to  her.  Rlb- 
ble himself  says  he  never  made  any  com- 
plaint, bnt  adds  that  be  was  not  that  kind. 
When,  after  Rlbble  had  left,  Mrs.  Phelps 
asked  him  what  th^  had  done,  he  still  made 
no  specific  complaint,  and  meriely  said,  "you 
haven't  lived  up  to  your  contract." 

When  pressed  to  say  as  a  witness  what 
was  the  inducing  cause  of  bis  leaving,  Rlbble 
said  that  he  concluded  he  could  not  stay  with 
them  any  longer  because  he  thought  he  was 
not  exactly  safe;  and,  when  asked  what 
made  him  fUnk  that,  answered,  "Well,  tbeir 
actions  towards  me  justify  me  for  tt;"  that 
Iw  was  unwilling  to  live  there  longer  because 
be  was  "a  Uttle  afraid  to  live  there  any 
longer;  aftttid  there  might  something  hap- 
pen to  me,  and  thought  I  would  get  out"  In 
anoQier  place,  and  this  is  tbe  only  other  defi- 
nite statement  on  the  point,  he  says  "they 
kept  fDssIng  with  me  and  I  Just  got  up  and 
left"  There  is  absolutdy  no  evidence  that 
his  safety  was  threatened  in  any  way,  or 
that  any  one  fussed  with  himi  outside  the  one 
instance  in  which  the  word  "liar"  passed, 
and  on  which  he  "fussed"  as  much  as  any 
one  did.  And  it  is  the  undisputed  testimony 
of  Moore  that  he  (Rlbble)  said  to  him  that 
be  (Rlbble)  left,  and  that  It  might  be  he  bad 
done  wrong ;   that  be  did  not  know. 

X.  Some  of  the  witnesses  frankly  Show 
they  are  biased  against  the  defendants,  and 
s  general  tendency  to  overcolor  against  de- 
fendants is  qnlte  manifest.  There  are  many 
instances  in  which  the  complaint  is  made  by 
witnesses  for  Rlbble  and  not  by  him.  Take 
tbe  witness  Jennie  Laverty,  who  injects  that 
Kibble  sometimes  complained  about  his  clotb- 
iag  and  once  that  a  shirt  did  not  look  just 


Uke  be  wanted  to  have  it,  and  that  he  had 
on  a  shirt  that  had  been  worn  a  long  time, 
which  was  not  very  clean  and  miuch  patched. 
As  said,  Rlbble  makes  no  complaint  on  any 
such  score,  and  the  testimony  on  the  whole 
shows  quite  satisfactorily  that  defendants 
bought  all  necessary  and  suitable  clothing. 
Another  witness  Injects  a  refusal  to  furnish 
Rlbble  flowers  for  use  on  Memorial  Day,  and 
says  he  desired  to  take  some,  and  Mrs. 
Phelps  said  not  to  take  any.  She  Immediate- 
ly modified  this  by  adding  that  Mrs.  Phelps 
said  she  would  take  some  flowers  out  herself 
and  put  them  on  the  grave  of  Ribble's  wife. 
Mrs.  Phelps  says  that  no  Memorial  Day  has 
passed  since  he  lived  with  them  that  they 
have  not  taken  Rlbble  and  flowers  to  the 
cemetery,  and  that  all  there  was  to  the  in- 
cident was  that  Ribblc  wanted  her  to  give 
some  flowers  to  this  witness  to  take,  and 
that  she  told  himi  they  were  going  to  take 
him  there  and  to  take  some  flowers,  and 
that  be  said,  "all  right,"  and  that  even  afto- 
that  said  witness  went  to  the  peony  bush 
and  helped  herself  to  what  she  wanted.  An- 
ofiher  Injection  by  the  same  witness  is  that 
when  she  asked  Mrs.  Phelps  for  Ribble's 
quilts  and  rugs  she  produced  three  rugs  that 
were  old  and  ragged  and  fonr  quilts  that 
were  very  much  worn,  and  saldj  In  effect,  that 
that  was  all  he  had.  But  it  appears  without 
dispute  that  Rlbble  had  given  bis  best  quilts 
away  to  his  niece  shortly  after  the  death  of 
bis  wife. 

Another  injection  by  Mrs.  Schee  is  that  on 
one  visit,  when  the  parlor  was  very  dose  and 
warm,  and  Rlbble  opened  the  hall  door  a 
Uttle  to  let  air  in,  Mrs.  Phelps  gave  him  a 
very  angry  look,  shut  the  door,  waited  out 
without  anytbing  being  said,  and  then  re- 
turned and  opened  a  window  to  the  north. 
No  such  complaint  seems  to  have  occurred 
to  Rlbble,  and  Mrs.  Phelps  testifles  that  on 
the  occasion  spoken  of  she  had  a  niece  there 
with  a  baby;  that  Mr.  Rlbble  said  it  was 
very  warm;  that  thereupon  Mrs.  Phelps 
opened  the  window  and  closed  the  door ;  that 
Rlbble  opened  the  door;  and  she  said,  "Mr. 
Rlbble,  we  can't  have  the  door  and  window 
both  open,*  as  It  makes  a  draft  for  the  baby." 
This  is  not  diisputed. 

We  do  not  overlook  that  the  testimony  on 
the  whole  amounts  to  a  denial  that  any  out- 
side Interference  existed  or  that  any  outside 
inducements  were  brought  to  l>ear  to  cause 
Rlbble  to  leave.  But  it  comes  from  the  wit- 
nesses who  do  the  overcolorlng  and  show  the 
bias,  and  we  Incline  to  the  belief  that  all  the 
circumstances  indicate  that  we  would  not 
have  this  controversy  If  outside  influences 
had  not  Intervened. 

[2]  The  preponderance  Is  against  rather 
than  for  plaintiff.  It  Is  true  Rlbble  appears 
very  much  satisfled  with  his  present  sur- 
roundings, and  that  be  Is  unwilling  to  re- 
turn, and  we  are  aware  that  no  great  good 
win  come  fromi  this  decision,  which,  in  ef- 
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feet,  compels  Ribble,  a  man  over  90,  to  re- 
turn on  pain  of  losing  both  his  property  and 
his  means  of  support  This  situation  is  due 
to  no  fault  of  this  court  nor  of  the  law.  It 
arises  from  the  terms  of  the  contract,  and 
the  fact  that  the  trial  codrt  held  it  a  binding 
contract,  and  that  no  one  has  appealed  from 
that  holding.  But  no  material  breach  of 
the  contract  Is  proved,  and  the  defendants 
are  shown  to  be  ready,  willing,  and  able  to 
continue  to  perform  as  soon  as  Ribble  shall 
make  that  possible.  Any  hardship  that  may 
result  can  only  be  avoided  by  our  taking  the 
place  of  the  parties  and  writing  a  new  con- 
tract for  them,  or  giving  relief  as  for  a 
breach  of  contract  when  no  breach  is  shown. 
We  may  not  so  avoid  it 

We  are  constrained  to  dissent  from  the 
conclusions  reached  below,  and  the  cause 
must  be  reversed. 

PRESTON,  C.  X,  and  LADD  an4  BYANS, 
JJ.,  concur. 


LARSON  et  al.  v.  AINSWORTH.    (No.  32200.) 
(Supreme  Court  of  Iowa.     Nov.  23,  1918.) 

1.  Judgment  «=»407(2),  469— PimTiOK  to  Va- 
cate—ENxiTUsa— Injunction. 

It  is  proper-  practice  to  entitle  a  petition  to 
set  aside  a  jndgment  and  for  a  new  trial  as  in 
the  original  action  and,  if  desired,  to  procure  re- 
straining orders  under  Code,  g  4098. 

2.  Judgment   €s=»460(3)   —  Actions  to   Set 
Aside— PI.EADINO. 

In  a  suit  to  set  aside  a  judgment  and  for  a 
new  trial,  a  recital  of  tacts  showing  diligence 
conatitutee  a  sufficient  compliance  with  the  rule 
requiring  exercise  of  diligence  to  be  pleaded. 

3.  Appeal  and   Ebkob  €=1016(1)  —  New 
Tbial— Pboceduee. 

The  trial  of  issnea  raised  by  a  petition  for 
new  trial  is  by  ordinary  proceedings,  and,  if  the 
evidence  is  sufficient  to  sustain  the  finding  of  the 
trial  court,  such  finding  will  not  be  interfered 
with  in  the  absence  of  a  showing  of  abuse  of  dis- 
cretion. 

4.  JuDOMBNT    «s»461(3)    —   AcTIOIf    to    Sbt 
Aside— Evidence. 

In  an  action  to  set  aside  a  judgment  and  for 
a  new  trial,  evidence  kM  to  sustain  a  finding 
of  unavoidable  misfortune  and  the  exercise  of 
reasonable  diligence. 

5.  Pleading  <s=>245(1)— Amendment^Time. 

In  on  action  to  set  aside  a  judgment  and  for 
a  new  trial,  an  amendment  specifically  alleging 
defenses  permitted  under  Code,  g  4095,  was  time- 
ly, when  made  prior  to  trial,  in  the  absence  of 
showing  of  prejudice. 

Appeal  from  District  Court,  Webster  Coun- 
ty;   E.  M.  McCall,  Judge. 

Petition  to  set  aside  Judgment  and  order 
a  new  trial  was  sustained.  Plaintiffs  appeal. 
Affirmed. 

Grover  M.  Neese  and  Mitchell  &  FUes,  all 
of  Ft.  Dodge,  for  appellant 
Frank  Maher,  of  Ft.  Dodge,  tor  appellee. 

lADD,  J.  On  August  22,  1914,  plaintiffs 
filed  their  petition  praying  Judgment  for 
f  154.65  for  gravel  alleged  to  have  been  pur- 


chased of  them  by  defendant  Four  days 
thereafter  the  original  notice,  signed  by 
"Healy,  Burnqulst  &  Thomas,  Attorneys  at 
Law,"  was  served  on  Iilm.  Nothing  further 
was  done  until  this  entry  was  made  of  rec- 
ord: 

"Be  it  remembered  that  on  this  14th  day  of 
February,  the  same  being  the  twenty-sixth  day 
of  the  regular  January,  1016,  term  of  this  court 
this  cause  is  dropped  from  tlie  calendar,  can  be 
reinstated,  on  motion." 

On  Mardi  Ist  following,  plaintiff  filed  a 
motion  for  an  ord^r  reinstating  the  cause 
upon  the  calendar  for  trial  at  the  March, 
1016,  term  of  court  on  the  grounds:  (1)  That 
this  cause  has  been  continued  and  not  notic- 
ed for  trial  heretofore  on  account  of  the  mis- 
apprehensions of  the  former  attorneys  for 
the  plaintiff,  that  said  petition  was  filed  by 
the  firm  of  Healy,  Burnaulst  &  Thomas,  and 
since  the  filing  of  the  petition,  aforesaid  firm 
has  been  dissolved  and  the  case  overlooked." 
(2)  That  the  above  case  for  action  is  now 
ready  for  trial.  No  notice  of  the  filing  of 
this  motion  was  served  on  defendant,  and,  on 
the  20tli  day  of  the  same  month,  the  court  re- 
, instated  the  case  on  the  calendar  and  entered 
judgment  as  prayed.  Thereafter,  September 
21, 1916,  defendant  filed  a  petiUon  reciting  the 
proceedings  and  praying  that  a  levy  of  an 
execution  on  the  plaintiff's  property  be  enjoin- 
ed and  that  the  Judgment  be  set  aside  and 
new  trial  granted.  Amendment  to  this  peti- 
tion on  the  same  day  was  filed,  and  a  writ 
of  inJunctioD.  was  issued  accordingly.  A 
motion  to  dissolve  the  writ  was  filed,  but 
does  not  appear  to  iiave  been  ruled  on.  Four 
days  later,  defendant  filed  another  petition 
to  vacate  the  Judgment  and  order  new  trial, 
and  January  10,  1917,  plaintiffs  filed  what 
they  denominated,  "resistance  of  defendant 
to  petition  to  vacate  Judgment  and  for  new 
triaL"  Though  denominated  a  resistance,  it 
was  in  the  nature  of  an  answer.  On  the 
same  day,  plaintiffs  also  filed  an  answer. 
February  15th  following,  defendant  filed  a 
second  amendment  to  his  petition  and,  on  the 
same  day,  an  amended  and  substituted  pe- 
tition In  equity  which  sought  the  same  relief 
in  addition  to  a  prayer  tor  a  writ  of  injunc- 
tion. On  the  same  day,  defendant  filed  an 
answer  to  plaintiff's  original  petition,  and 
on  March  21st  following  another  amendment 
to  the  petition  to  vacate  Judgment  and  for 
new  trial,  and  on  the  same  day  an  amend- 
ment to  the  amended  and  substituted  peti- 
tion.   Plaintiffs  answered  that  also. 

[1]  Though  there  is  some  diversity  In  the 
way  the  petitions  and  amended  and  substi- 
tuted petition  are  entitled,  and  one  or  two  is 
noted  as  in  equity,  no  objection  is  raised  on 
tliat  ground,  for  the  parties  stipulated  that 
all  should  be  heard  together.  The  practice 
approved  by  the  authorities  is  to  entitle  the 
petition  as  in  the  original  action  and,  if  de- 
sired, procure  restraining  <ffder8  under  sec- 
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tiaa  4008  of  the  Ciode.  See  Johnsoa,  Laae  & 
Co.  V.  Nash-Wright  Co.,  121  Iowa,  173,  96  N. 
W.  760;  Hlntrager  v.  Sunbargo,  M  Iowa, 
601,  7  N.  W.  92.  But  merely  formal  matters 
are  not  to  be  regarded  as  controlling.  Wal- 
lace v.  Wallace,  141  Iowa,  306,  119  N.  W. 
7S2. 

[2]  Though  the  different  petitions  were  to 
be  taken  as  denied,  without  any  pleading,  the 
judgment  plaintiffs  filed  answers  and  therein 
traversed  the  allegation  contained  In  each  pe- 
tition. In  none  of  these  petitions  did  the 
judgment  defendant  allege  the  exercise  of 
due  diligence,  that  is  in  these  words,  but 
therein  recited  the  facts  or  precisely  what 
was  done  with  the  evident  purpose  of  indi- 
cating that  he  had  acted  promptly  in  availing 
himself  of  the  privll^e  accorded  by  statute 
of  aivlyins  for  a  new  trial.  Had  the  plead? 
ings  merely  alleged  the  exercise  of  due  dili- 
gence, tills  would  have  been  in  the  nature  of 
pleading  a  conclusion  and,  without  saying 
whether  tills  would  have  been  sufficient,  we 
are  of  c^inlon  that  a  recital  of  the  facts 
claimed  to  constitute  diligence  was  a  suffi- 
cient compliance  with  the  rule  exacting  that 
the  exercise  of  diligence  must  l>e  pleaded  in 
the  petition  for  new  trial  and  proven,  and 
that  there  was  no  error  in  holding  that  such 
facts  constituted  due  diligence.  See  Scott 
V.  Hawk,  105  Iowa,  467,  75  N,  W.  36a 

II.  From  the  several  petitions  may  be  ex- 
tracted the  grounds  relied  on  for  new  trial: 

(1)  Irregularity  in  taking  the  Judgment,  and 

(2)  unavoidable  mlsfortun&  The  Irregular- 
ity allied  is  that,  though  the  defendant,  in 
reliance  on  the  assurance  of  plaintiffs'  coun- 
sel that  nothing  would  be  done  and  defend- 
ant need  give  the  matter  no  further  atten- 
tion, had  done  nothing  and  the  cause  had 
been  dropped  from  the  calendar  by  order  of 
court,  said  cause  was  reinstated  on  motion 
of  plaintiff  and  Judgment  entered  without  no- 
tice to  defendant.  In  these  circumstances,  it 
would  seem  that  notice  should  have  been 
served  on  defendant  before  proceeding  with 
the  cause ;  but,  as  the  point  must  have  been 
made  by  motion  and  does  not  appear  to  be  re- 
lied on  by  appellee,  it  is  not  passed  on. 

[3, 4]  III.  The  trial  of  the  issues  raised  by 
petition  for  new  trial  is  by  ordinary  proceed- 
ings. Markley  v.  Owen,  102  Iowa,  492,  71 
N.  W.  431;  Scott  v.  Hawk,  supra.  And  if  the 
evidence  is  safflcient  to  sustain  the  finding 
of  the  trial  court,  such  finding  will  not  be 
interfered  with.  Kelly  v.  Cummens,  143 
Iowa,  148k  121  N.  W.  540,  20  Ann.  Caa.  1283. 
Indeed,  whether  a  new  trial  shall  be  granted 
Is  peculiarly  within  the  discretion  of  the  trial 
court,  and,  in  the  absence  of  showing  of 
abase,  its  order  will  not  be  interfered  with, 
especially  when  a  new  trial  has  been  granted. 
Bank  of  Stratton  v.  IMzon,  112  Iowa,  621, 
84  N.  W.  690;  Farmers'  B.\cb.  Bank  v.  Tres- 
<er,  145  Iowa,  665,  124  N.  W.  798;  Tschohl  v. 
Ins.  Ass'D,  126  Iowa,  211,  101  N.  W.  740. 
'Tested  by  these  rples,  we  find  the  evidence 


sufficient  to  sustain  a  finding  of  unavoidable 
misfortune  and  the  exercise  of  reasonable 
diligence. 

Shortly  after  the  original  notice  was  serv- 
ed in  August,  1914,  defendant  called  at  the 
office  of  Healy,  Bumquist  &  Thomas,  attor- 
ney for  plaintiffs,  inquired  for  Burnquist, 
and,  aa  he  was  absent,  was  directed  to  anoth- 
er member  of  the  firm,  Robert  Healy,  to 
whom  he  exhibited  the  notice  and  ini|ulred 
what  to  do  about  it  Defendant  testified 
that— 

He  asked  Healy  "  'if  it  was  my  place  to  come  ' 
to  the  county  attorney  about  it,  if  it  was  a  coun- 
ty affair.'  He  said,  'Yes.'  I  said,  'What  about 
this?'  He  said,  'There  will  be  nothinK  to  it.  Go 
home  and  leave  it  alone  and  I  will  attend  to  it.' 
I  told  him  where  the  gravel  went,  and  I  told  him 
I  didn't  see  why  I  should  have  to  pay  for  that, 
and  he  said :  "There  is  nothing  to  it.  Go  home 
and  leave  it  alone.' " 

The  witness  seems  to  have  forgotten  about 
the  matter  until  he  received  a  letter  from 
Grover  Neese,  an  attorney  at  law,  in  August, 
1916,  saying  there  had  been  a  Judgment  ren- 
dered against  him.  Thereupon  be  took  the 
letter  to  Robert  Healy's  office  and  asked 
him  who  this  man  Ncese  was,  and  was  told 
he  was  a  young  man  in  his  firm's  office,  and 
upon  inquiring  of  Healy,  "What  about  this?" 
the  latter  repUed: 

"There  is  nothing  to  this.  I  will  attend  to 
that. '  There  will  not  be  any  levying  against  you. 
Go  on  home." 

Thereupon  Healy  told  Neese  not  to  hurry^ 
to  hold  the  ex^ution  up  a  while.  The  Judg- 
ment defendant  was  somewhat  confused  in 
his  testimony  with  reference  to  whether  lie 
relied  upon  Healy  as  speaking  in  behalf  of 
the  county  attorney  or  on  him  as  represent- 
ing the  Judgment  plaintiffs,  but  finally  swore 
that  he  relied  on  him  in  both  capacities,  and 
the  court  might  so  have  found. 

The  gravel  for  which  compensation  was 
sought  of  defendant  was  used  by  him  as  road 
superintendent  in  grading  a  highway,  and 
plaintiffs  had,  at  defendant's  Instance,  filed 
claim  for  payment  thereof  with  the  county 
auditor  against  the  county.  The  situation 
was  such  then  that,  even  though  the  post- 
ponement was  somewhat  of  a  stretch  of  the 
attorney's  autliority,  the  defendant  was  Jus-, 
tlfled  in  relying  on  his  action  in  so  doing,  at 
least  up  to  the  time  of  the  rejection  of  the 
claim  by  the  board  of  supervisors. 

The  execution  was  not  levied,  and  some 
time  in  August,  1916,  another  was  issued, 
and  as  the  sheriff  threatened  to  levy  on  de- 
fendant's car,  on  September  21,  191C,  he  filed 
a  petition  for  new  trial  shortly  aided  by  an 
order  restraining  the  levy  of  the  execution. 

From  this  mere  recital  of  the  facts,  It  Is 
manifest  that  defendant,  acting  as  an  ordi- 
narily prudent  person,  was  lulled  into  securi- 
ty by  the  assurances  of  counsel  for  plaintiffs, 
the  more  readily  because  of  the  pendency  of 
the  claim  against  the  county,  and  we  enter- 
tain no  doubt  in  concluding  that  he  was  pre- 
vented from  defending  through  unavoidable 
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misfortune.  Through  the  employment  of 
another  attorney,  In  addition  to  the  firm 
bringing  suit,  the  promise  of  the  latter  was 
lost  Bight  of  and  Judgment  entered  in  vlola- 
tloB  thereof. 

[B]  The  facts  constituting  the  defense  were 
not  specifically  alleged  until  March  21,  1917, 
the  day  of  the  trial.  That  such  amendment 
was  permissible  appears  from  section  4095 
of  the  Code,  and  It  was  timely  when  prior 
to  the  trial,  in  the  absence  of  any  showing 
of  prejudice.  Discovering  no  error,  the  or- 
der of  the  court  granting  a  new  trial  is  af- 
firmed. 

PRESTON,  C.  J.,  and  EVANS  and  SALIN- 
GER, JJ.,  concur. 


WOODARD  et  al.  v.  WOODARD  et  aL 
(No.  3(X22S.) 

(Supreme  Court  of  Iowa.    Not.  22,  1918.) 

1.  PEBPETniTiKs  «=»4(12)— PosTPOiraidNT  or 

Enjoyment — Effect. 
Where  will  directed  executor  to  pay  one- 
fourth  of  net  income  to  four  named  ^andchil- 
dren  for  life,  and  then  to  pay  the  child  or  chil- 
dren of  each,  one-fourth  of  the  estate  and  codi- 
cil provided  that  each  grandchild  should  have 
one-lonrth  of  the  net  income  for  life,  and  then 
the  great-grandchildren  should  take,  there  was 
no  perpetuity,  but  merely  a  vesting  subjefet  to 
defeasance  if  the  beneficiaries  should  die  before 
the  time  at  which  the  executor  was  directed  to 
pay  over, 

2.  WlIXS  «=s»029  —  CONSTBUCnON  —  VK8TED 

Remain  DEBS. 
In  construing  a  will,  if  doubt  arises  whether 
the  remainder  is  contingent  or  vested.  It  must  be 
resolved  in  favor  of  the  vested  remaiader. 

3.  Wills  «=s>634(13)  —  Vested  Remainders  — 
Limitations  to  Dibect  Descendants. 

Where  all  the  limitations  In  a  will  are  to  the 
direct  descendants  of  testator,  the  inference  is 
warranted  that  vested,  rather  than  contingent, 
remainders  were  intended. 

4.  Wills  ^=9634(10)  —  Vested  Remaindebs  — 
Known  Heibs. 

Where  will  devised  property'  for  life  to 
gtand<Aildren,  and  then  ti>  great-grandchildren, 
and  three  known  great-grandchildren  were  in 
being  and  capable  of  taking  when  the  original 
will  was  executed,  the  estates  in  remainder  were 
vested. 

6.  Wills  «=>eS5  —  Vestid  Rkmairdbbs  — 
Afteb-Bobn  Childbbn. 
Where  a  will  devised  property  to  grandchil- 
dren for  life,  and  then  to  great-grandchildren  ab- 
solutely, and  three  great-grandchildren  were 
then  in  being  and  capable  of  talcing,  the  remain- 
der was  vested,  subject  only  to  open  up  and  let 
in  after-bom  -grandchildren. 

6.  Pebpetuities  *=»4(22)— Pabtial  Invalidi- 
TT— Effect  upon  Remainino  Bequests. 

Assuming  will  and  codicil  permitted  a  possi- 
bility of  the  vesting  being  postponed  beyond  the 
period  valid  under  the  rule  against  perpetuities, 
the  will  would  be  invalid  only  as  to  the  particu- 
lar heir  wbose  interest  was  so  postponed,  and 
would  be  valid  as  to  all  the  others. 

7.  PEBPETurriES  €=»4(12)  —  Postponxkent  op 
Enjoyment. 

Where  codicil  to  will  granting  estate  for  life 
to  grandchildren  postponed  enjoyment  and  di-  | 
rected  the  executor  not  to  pay  over  the  share  to  j 


any  devisee  not  of  age,  it  was  not  invalid  nnder 
the  rule  against  perpetuities;  the  possession 
and  not  the  vesting  being  postponed. 

Appeal  from  District  Court,  Fremont  Coon- 
ty;   O.  D.  Wheeler,  Judge. 

This  appeal  involves  a  oonstructiiHi  of  the 
will  of  EUen  P.  Monroe,  with  a  view  to  de- 
termining whether  It  violates  our  statute 
against  perpetuities,  or  is  void  for  other  rea- 
sons urged.  The  trial  court  held  the  wiU  to 
be  valid.  We  find  no  argument  for  awellees. 
Affirmed. 

Tlnley,  Mitchell  &  Thornell,  of  Sidney,  for 
appellants. 

P.  H.  Hoop,  guardian  ad  litem,  of  Sid- 
ney, for  all  minor  appellees. 

SALINGER,  J.  I.  In  the  preliminary 
statement  found  in  the  argument  for  appel- 
lants there  is  language  which  might  be  con- 
strued to  claim  that  both  the  will  at  bar  and 
the  codicil  thereto  are  violative  of  our  statute 
rule  against  perpetuities,  and  that  both  are 
void  for  this  and  stlli  other  reasons.  Con- 
sidering the  argument  for  the  appellants  as 
a  whole,  we  incline  to  the  view  that  the  cod- 
icil rather  than  the  original  will  is  attacked. 
We  are,  at  all  events,  of  the  opinion  that 
none  of  the  objections  urged  nullify  the  origi- 
nal wllL    That  will  provides: 

(a)  That  the  executor  invest  to  best  ad- 
vantage and  pay  one-fourth  of  the  net  in- 
come to  four  named  grandchildren  during 
their  respective  lives. 

(b)  At  the  death  of  each  or  either  of  said 
grandchildren  the  executor  shall  pay  to  the 
child  or  children  of  such  deceased  grand- 
child one-fourth  of  the  then  estate  "absolutely 
and  without  qualification." 

(c)  If  such  deceased  grrandchlld  die  with- 
out Issue  then  the  portion  that  would  have 
gone  to  his  issue  had  he  left  any  surviving 
shall  remain  in  control  at  the  executor,  and 
of  its  net  income  he  shall  pay  one-third  to 
each  then  surviving  grandchild  during  life. 

(d)  At  the  death  of  either  of  the  then  said 
surviving  grandchildren  one-third  of  the 
share  created  because  another  grandAlld 
died  without  issue  shall  go  to  the  issue  of 
the  grandchild  who  died  leaving  issue 
"absolutely  and  without  qualification." 

We  may  assume  for  present  purposes  tbat 
everything  found  in  the  brief  is  Intended  to 
present  an  attack  upon  the  will,  and  so  as- 
sume that,  if  the  will  stopped  at  the  point 
thus  far  stated,  such  attacks  are  well  made. 
But  the  Intent  of  the  testator  as  It  may  be 
ascertained  from  the  whole  of  the  instru- 
ment Is  the  will,  and,  in  additl(»  to  what 
has  been  set  out,  the  wUl  has  a  clause  which 
in  terms  declares  it  to  be  the  Intention  thiat 
each  of  said  four  grandchildren  have  one- 
fourth  the  net  Income  for  life,  that  at  the 
death  of  each  grandchild  one-fourth  of  the 
then  estate  go  absolutely  to  the  issue  of  such  I 
grandchild,    and,    if    any    grandchild    die 
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without  Issue,  the  "portion''  of  that  grand- 
child shall  go  as  is  proTlded  concerning  the 
one-fourth  share,  t  e.,  income  lor  life  to  the 
grandchUdren,  and  at  their  death,  or  that  of 
either  of  them,  the  principal  to  any  iosue  left 
by  such  deceased  granddiUd  or  grandchild 
dren.  Once  more  assuming  that  all  in  the 
brief  Is  an  attack,  and  we  find  the  foUowlng 
argmn«)ts  against  the  validity  of  the  will: 

la.  When  the  gift  is  in  trust,  and  is  as  to 
the  donee  found  only  in  a  direction  to  the 
trustee  when  to  pay  oror  or  transfer,  the 
gift  does  not  vest  until  transfer  or  payment 
is  made. 

[1]  To  tills  we  have  to  say  that  said  inters 
pretatlve  clause  in  the  will  being  held  to  be 
the  win,  this  Is  a  case  wherein  the  gift  is 
made  not  alone  in  the  direction  to  pay,  but 
elsewhere  and  in  the  substantlTe  part  of  the 
will.  Where  that  Is  so,  the  great  weight  of 
authority  is  that  no  perpetuity  is  created. 
See  In  re  Crane,  184  N.  Y.  71,  68  N.  BS.  47; 
Leake  v.  Robinson,  2  Mer.  863 ;  Smith,  Exec- 
utors, par.  314;  Bnlsford  v.  Eebbel,  3  Ves. 
363;  Moore  t.  Smith,  9  Watts  (Pa.)  403; 
Howe  V.  Hodge,  152  Ul.  252,  88  N.  E.  1083; 
In  re  Bartholomew,  1  Macn.  &  6.  354 ;  Ol- 
sen  ▼.  Toungerman,  136  Iowa,  404,  113  N.  W. 
938;  Page,  Wills  a^Ol)  {  669,  p.  784;  Shaf- 
er  V.  Tereao,  133  Iowa,  842,  110  N.  W.  846. 
Ttie  Dtost  that  results  Is  a  vesting  subject  to 
defeasance  if  the  benefldary  die  before  the 
time  at  which  the  executor  Is  directed  to 
pay  over  or  transfer.  Shackley  v.  Homer, 
87  Neb.  146,  127  N.  W.  145,  I*  K.  A.  1915C. 
993.  On  fair  analysia,  MoOIaln  v.  Capper, 
98  Iowa,  145,  67  N.  W.  108,  Wllhehn  v.  Cald- 
er,  102  Iowa,  342,  71  N.  W.  214,  Tbomdlke  v. 
Loilng,  81  Mass.  (15  Gray)  891,  Stevens  v. 
Stevens  (Ky.)  54  8.  W.  835,  In  re  Kounts, 
213  Pa.  390,  62  AU.  1103,  3  L.  jB.  A.  (N.  8.) 
639,  5  Ann.  Gas.  427,  and  Beatty's  Adm'r  v. 
Montgomery's  Ex'x,  21  N.  J.  Bq.  824,  hold 
nothing  counter  to  this. 

[2]  We  have  to  add  what  controls  on  this 
point  and  others,  to  wit;  that,  if  on  constru- 
ing a  doubt  arises  as  to  whether  a  conUngent 
or  a  vested  remainder  is  Intended,  it  is  an 
elementary  rule  that  the  doubt  shall  be  re- 
solved in  favor  of  vesting.  Bee  Ross  ▼.  Ayr- 
hart,  138  Iowa,  117, 116  N.  W.  906,  Schafer  t. 
Tereso,  13S  Iowa,  342,  110  M.  W.  846,  Taylor 
T.  Taylor,  118  Iowa,  407,  92  N.  W.  71,  Archer 
V.  Jacobs,  126  loWa,  476, 101  J*.  W.  195,  Wil- 
liamson V.  Field  Eix'ra,  2  Sandf.  O.  (N.  T.) 
552,  Oray  v.  Whlttemore,  192  Mass.  367,  78  N. 
E.  422,  10  L.  R.  A.  (N.  S.)  1143,  116  Am.  St. 
Rep.  246,  wliich  we  select  from  a  multitude. 

[3]  An  amplification  or  application  of  the 
rule  is  that  where  all  the  limitations  are  to 
the  direct  descendants  of  the  testator,  it  is 
a  drcumstanoe  which  warrants  the  Infer- 
ence that  vested  rather  than  contingent  re- 
mainders were  Intended  to  be  created.  Gib- 
bens  V.  Glbbens,  140  Mass.  102,  3  N.  E.  1, 
54  Am.  Rep.  453 ;  Stanwood  v.  Stanwood,  179 
Mass.  223,  60  N.  E.  584;  Bancroft  v.  Fitch, 
169N.W.-30 


164  Mass.  401,  41  N.  E.  661;  Gray  v.  Whltte- 
more, 192  Mass.  367,  78  N.  E.  422, 10  L.  R.  A. 
(N.  S.)  1143,  116  Am.  St.  Rep.  246;  Shafer  v. 
Tereso,  133  Iowa,  342,  UO  N.  W.  846.  In  the 
light  of  said  Interpretative  clause  and  of  this 
rule  of  construction  the  most  that  can  be 
said  np  to  this  point  in  the  discussion  is  that 
not  more  than  use,  enjoyment,  and  possession 
is  postponed.  And  sudi  postponement  does 
not  delay  the  vesting  of  the  title,  and  hence 
is  not  within  the  prohibition  of  the  statute. 
Th&t  this  Is  so  Is  held  in  cases  too  numerous 
to  be  cited,  and  we  select  PhlUlpa  v.  Har- 
row, 93  Iowa,  92,  97,  61  N.  W.  434,  citing  sec- 
tion 381,  Perry  Trusts,  Archer  v.  Jacobs,  125 
Iowa,  467,  101  N.  W.  195,  and  In  re  Kountz, 
213  Pa.  300,  62  AU.  1103,  3  L.  B.  A.  (N.  S.) 
689,  5  Ann.  Caa.  427.  True,  under  this  wUl, 
it  might  be  more  years  after  the  death  of  tes- 
tatrix than  are  specified  In  the  statute  before 
her  greatgrandchildren  would  come  into 
possession,  use,  and  enjoyment.  That  would 
manifestly  be  so  if  the  ancestor  had  leased 
the  property  for  999  years.'  Yet  such,  a  lease 
is  no  restraint  upon  alienation,  and  therefore 
does  not  offend  the  statute.  Starcher  v. 
Duty,  61  W.  Va.  371,  56  S.  E.  K7;  Bank  v. 
Terminal  Co.  (C.  C.)  69  Fed.  441 ;  Sioux  Cltj- 
Co.  V.  Trust  Co.,  82  Fed.  124,  27  C.  O.  A.  73 ; 
In  re  Hubbell,  135  Iowa,  644,  113  N.  W.  612, 
13  li.  R.  A.  (N.  S.)  496, 14  Ann.  Cas.  640;  Tod- 
hunter  V.  Railway,  58  Iowa,  205,  12  N.  W. 
267.  It  follows  that  unless  something  not 
yet  discussed  avoids  it,  the  great-grandchil- 
dren took  title  on  the  day  the  testator  died, 
and,  of  course  no  perpetuity  was  created. 

And  see  Meek  v.  Brlggs,  87  Iowa,  014,  54 
N.  W.  456,  43  Am.  St  Rep.  410;  Sherlock 
v..  Thompson,  167  Iowa,  1,  148  N.  W.  10.35, 
Ann.  Cas.  1917A,  1216;  Jordan  v.  Woodln,  93 
Iowa,  453,  61  N.  W.  948;  WniUmaon  v. 
Field  Ex'rs,  2  Sandf.  Ch.  (N.  Y.)  552 ;  Stout 
V.  Stout,  44  N.  J.  Eq.  479,  15  Atl.  843;  Arch- 
er V.  Jacobs,  125  Iowa,  470,  101  N.  W.  195; 
Brown  v.  Lawrence,  57  Mass.  (3  Cush.)  397. 

[4]  lb.  The  next  claim  is  that  when  the 
will  was  executed  it  could  not  be  known 
what  great-grandchildren  would  be  In  being 
when  the  time  for  payment  or  transfer  ar- 
rived, and  therefore  the  remainder  is  con- 
tingent. 

Assume  that  the  time  when  a  will  is  made 
Is  not  affected  by  the  time  at  which  codicils 
are  executed.  Still,  when  the  original  will 
was  executed  the  following  named  great- 
grandchildren of  testatrix  were  In  being  and 
capable  of  taking :  Earl  Woodard,  Paul  Mc- 
Mahlll,  lisle  Allely.  This  disposes  of  this 
point  against  appellant.  Thefle  being  then 
in  esse  and  having  present  capacity  to  take, 
then,  though  it  cannot  be  known  that  any 
great-grandcbUd  would  be  living  when  the 
life  estate  in  the  grandchildren  lapsed,  the 
remainder  is  vested.  Tlffttny,  Mod.  Law, 
Real  Property,  par.  120b;  Fair  v.  Angus,  132 
Cal.  523,  60  Pac.  442,  64  Pac.  1000,  84  Am. 
St  Rep.  70;   Williams,  Real  Property,  267; 
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Doe  T.  Considlne,  73  U.  S.  («  WaU.)  468,  18 
L.  Ed.  869;  Green  ▼.  Harvey,  1  Hare,  428; 
Sliafer  v.  Tereso,  133  Iowa,  342,  110  N.  W. 
846;  Archer  v.  Jacobs,  125  Iowa,  467,  101 
N.  W.  195.  See,  also,  Beatty's  Adm'r  v. 
Montgomery's  Ex'x,  21  N.  J.  Bq.  324;  Rob- 
inson T.  Palmer,  90  Me.  246,  88  Atl.  lOS; 
Jackson  v.  Jackson,  127  Ind.  346,  26  N.  E. 
897 ;  Klnkead  t.  Ryan,  64  N.  J.  Eq.  454,  53 
Atl.  1053 ;  In  re  Kountz,  213  Pa.  890.  62  Atl. 
1103,  3  L.  R.  A.  (N.  S.)  639,  6  Ann.  Caa. 
427;  Fearne,  Contlng.  Rem.  215.  And  dee 
Taylor  v.  Taylor,  118  Iowa,  407,  92  N.  W. 
71 ;  Graye  v.  Whlttemore,  192  Mass.  367,  78 
N.  E.  422,  10  L.  R.  A.  (N.  S.)  1143,  116  Am. 
St.  Rep.  246. 

[6]  II.  We  have  thus  far  assumed  the  ex- 
istence of  several  objections  to  the  will.  As 
we  understand  it,  the  only  attack  really 
pressed  is  this :  Appellants  urge  what  we  hold 
is  an  elementary  rule,  to  wit,  that  it  does  not 
suffice  that  It  might  turn  out  the  vesting  of 
title  has  not  been  deferred  too  long,  but  that 
to  sastain  the  will  it  must  be  made  to* ap- 
pear aflBrmatlvely  that  in  no  possible  con- 
tingency can  vesting  be  delayed  beyond  stat- 
ute time,  whereupon  they  contend  that  no 
such  affirmative  showing  is  made  because 
one  child  has  been  born  to  a  grandchild  since 
testatrix  died,  that  testatrix  has  now  been 
dead  more  than  6  years,  and  that  it  Is  pos- 
sible other  grandchildren  will  be  bori)  15  or 
16  years  from  now.  The  existence  of  that 
possibility  must  be  conceded.  But  the  mak- 
ing of  such  concession  does  not  settle  what  its 
effect  is.  Under  the  law  the  possibility  of 
after-born  heirs  of  the  class  to  whom  be- 
que.st  is  made  does  not  make  who  are  re- 
maindermen uncertain  or  the  remainder 
contingent,  and  therefore  the  will  void  for 
uncertainty,  nor  make  a  will  that  does  not 
exclude  the  possibility  that  vesting  is  de- 
ferred beyond  statute  time.  The  only  af- 
fect that  ttie  t>osslblUty  of  after-born  heirs 
has  upon  the  devise  to  their  class  is  that 
such  birth  in  part  divests  the  estate  vested 
in  others  of  the  class  and  in  being  when  the 
will  was  made,  to  the  extent  of  letting  in  the 
after-bom  as  an  equal  sharer  with  these  oth- 
ers. It  is  held  in  Eair  v.  Angus,  132  Gal.  523, 
CO  Pac.  442,  64  Pac.  1000,  84  Am.  St.  Rep. 
70,  that  where  an  estate  is  granted  to  one 
for  life,  and  to  such  of  his  children  as  shall 
he  living  after  his  death,  a  present  right  to 
the  future  possession  vests  at  once  in  such 
children  as  are  living,  subject  tb  open  and 
let  in  after-born  children,  and  to  Ise  devested 
as  to  those  who  shall  die  with  issue.  And 
see  Croxnll  v.  Shererd,  6  Wall.  288,  18  l>.  Ed. 
572:  McArthur  v.  Scott,  113  TJ.  S.  340,  5 
Sup.  Ct.  652,  28  L.  Ed.  1015;  Oilman  v.  Red- 
dington,  24  N,  T.  9;  Brown  v.  Lawrence,  8 
Cnsh.  <Mass.>  397;  Blanehard  v.  Blanehard, 
1  Allen  (Mass.)  223;  I^ewls,  Perpetuities,  455; 
Blackburn  v.  Blackburn,  109  Tenn.  674,  78  S. 
W.  109;  Hubbird  v.  Goln.  137  Fed.  H22,  70  C. 
0.  A.  320;  2  Washburn,  Real  Property  (5th 


Ed.)  699;  White  v.  Williamson,  2  Grant,  Cas. 
(Pa.)  249 ;  Fosdick  v.  Fosdlck,  6  AUen  (Mass.) 
41;  Hall  v.  Hall,  123  Mass.  121;  Appeal  of 
Coggins,  124  Pa.  10,  16  Atl.  579,  10  Am.  St. 
Rep.  565,  which  so  holds  where  children 
were  bom  to  the  grandchildren  of  the  tes- 
tator after  the  death  of  the  testator.  Ran- 
dall, Perpetuities,  48.  We  said  in  Westcott  t. 
Binford,  104  Iowa,  654,  74  N.  W.  18,  65  Am. 
St  Rep.  630,  that  the  fact  that  it  cannot 
definitely  be  known  who  are  the  heirs  or 
devisees  of  an  ancestor  until  this  ancestor 
dies  will  not  create  in  any  devisee  a  larger 
estate  than  the  testator  intended  him  to  have, 
and  we  held  in  Archer  v.  Jacobs,  125  Iowa, 
467,  101  N.  W.  195,  that  where  a  testator 
bequeathed  one-fourth  of  his  entire  estate  to 
his  daughter  for  life,  the  same  upon  her 
death  to  go  share  and  share  alike  to  her  chil- 
dren, that  on  the  death  of  the  testator  such 
children  then  in  being  took  a  vested  remain- 
der, unaffected  by  the  possibility  of  after- 
bom  persons  entitled  to  share  therein. 

That  the  possibility  of  after-bora  children 
does  not  affect  the  validity  of  the  will  is  set- 
tled in  this  jurisdiction,  and  in  line  with 
the  very. great  weight  of  authority.  An  ex- 
tended investigation  has  found  nothing  to  the 
contrary  except  Stout  v.  Stout,  44  N.  J.  Eq. 
479,  15  Atl.  843,  unless  as  much  may  t>e 
claimed  for  Lockrldge  v.  Mace,  109  Mo.  162, 
18  S.  W.  1145,  Brown  v.  Trust  Co.,  123  Ky. 
775,  97  S.  W.  421,  Hall  v.  Hall,  123  Mass.  120. 
Hubbird  v.  Goln,  137  Fed.  831,  70  C.  C.  A. 
320,  and  Lawrence  v.  Smith,  163  IlL  149,  45 
N.  B.  250.  We  think  that  none  but  the  Stout 
Case  are,  on  careful  analysis,  against  the 
rule  herein  announced.  Be  that  as  it  may. 
as  said,  the  rule  now  declared  is  settled 
here  and  in  harmony  witti  the  very  great 
weight  of  anthOTity. 

[6]  III.  Does  the  codicil  make  the  bequest 
to  the  great-grandchildren  void?  It  pro- 
vides that  if  said  grandchildren,  or  either  of 
them,  leave  issue  which  at  the  time  of  the 
death  of  the  ancestor  has  not  attained  ooa- 
jorlty,  tlien  the  portion  of  the  bstate  which 
under  the  will  is  to  go  to  such  surviving 
minor  child  or  children  shall  be  retained  by 
the  executor  until  such  (diUd  attain  majority, 
and  that  at  majority  the  executor  shall  pay 
over  to  said  ninor  his  share,  plus  accumu- 
lations from  Investment  during  minority  aft- 
er deducting  payments  made  for  maintenance 
and  education  of  the  minor. 

What  we  have  said  as  to  the  will  applies 
to  the  codicil.  But  the  latter  raises  one 
question  that  does  not  arise  as  to  the  will. 
It  will  be  noticed  that  under  the  codicil  a 
situation  may  arise  under  which  the  executor 
is  required  to  retain  the  share  of  some  great- 
grandchild or  great-grandchildren  until  it  or 
they  reach  majMlty,  and  it  la  manifestly 
implied  that  he  is  directed  not  to  pay  over 
such  share  until  then.  Now,  tliat  here  is 
a  contingency  resting  upon  the  death  of  a 
grandchild  or  grandchildren  does  not  of  it- 
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self  negative  the  vesting  at  the  deatb  of  te»- 
tatrix  In  great-granddilldren  of  the  share  de- 
pendent upon  the  death  of  the  grandchild 
or  grandchildren.  Beatty's  Adm'r  v.  Mont- 
gomery's Ex'r,  21  N.  J.  Eq.  324;  Archer  v. 
Jacobs,  125  Iowa,  479,  101  N.  W.  1»5.  So  the 
onl}-  remaining  qnestlon  is  whether  the  di- 
rection to  retain  said  share  "until"  its  owner 
becomes  of  age  makes  the  bequest  to  that 
owner  so  contingent  and  uncertain  as  that  it 
creates  or  may  prove  to  create  a  perpetuity. 
We  have  to  say,  first,  that  If  this  were  true 
of  such  share  It  would  affect  nothing  but 
that  share.  Archer  v.  Jacobs,  126  Iowa,  479, 
101  N.  W.  195;  Lawrence  v.  Smith,  163  111. 
H9,  45  N.  E.  259;  l>ean  V.  Mumford,  102 
Mich.  510,  61  N.  W.  7. 

[T]  Finally,  as  has  been  seen,  the  direc- 
tion not  to  i>ay  over  or  transfer  until  the 
donee  attain  majority  does  not  even  as  to 
the  one  share  affect  Its  vesting  at  the  death 
of  the  testatrix,  unless  no  gift  Is  made  ex- 
cept It  be  by  the  provision  that  no  payment 
or  transfer  shall  be  made  until  majority  Is 
attained.  As  has  been  shown,  the  time  for 
distribution  Is  in  this  codicil  not  of  the  sub- 
stance of  the  gift,  but  a  limitation  upon 
when  possession,  use,  and  enjoyment  of  a 
eift  made  shall  be  given.  See,  also,  Atchi- 
son V.  Francis  (loiwa)  165  N.  W.  687. 

It  follows. the  decree  below  must  be  af- 
firmed. 

PHESTON,  0.*J^  and  lADD  and  EVANS, 
JJ.,  concur. 


BISBY  V.  WALKER  et  al.    (No.  32276.) 
(Snpreme  Court  of  Iowa.     Not.  28,  1918.) 

1.  MOBTOAOCS     «=9ll     —     INTKBEST     SOBfEOI 
-COKTINQBNI  BBMAJNDBB. 

Whether,  under  will  giving  remainder  to 
named  daughter's  children  living  at  deatb  of 
testator's  wife,  life  tenant,  in  equal  shares,  for- 
ever, without  right  of  alienstiott  during  life  of 
daughter,  die  children  took  a  contisgent  or  vest- 
ed remainder,  mortgages  on  realty  executed 
after  death  of  daughter,  but  before  death  of 
wife,  by  one  of  the  children  who  survived  the 
daughter,  were  valid  when  executed. 

2.  MOBTOAOXS        «=>134    —    AjTER-AcqUIBED 

Title — Intjbinq  to  Benefit  of  MoBTOAOEi. 
If  remainder  were  to  be  adjudged  contingent, 
mortgages  thereon  by  one  of  remaindermen, 
pnrporting  to  convey  fee,  with  covenants  of 
varranty,  attadied  to,  and  became  a  lien  on, 
the  land  upon  the  acquirement  of  title  when  the 
contingency  happened,  and  was  enforceable 
against  mortgagor,  there  being  no  intervening 
equities,  and  mortgagor  being  estopped  to  deny 
that  title  subsequently  acquired  inured  to  benefit 
of  mortgagees. 

3.  EsTOPPEi,    «=»32(3)— Bt  Mobtoaob. 

Having  pledged  the  entire  estate,  th^  mort- 
gagor will  not  be  heard  to  say  that  only  a  con- 
tingent interMt  has  been  covered  by  the  mort- 
gage instead  of  the  entire  estate  as  pledged  and 
it  held  by  her  at  the  time  the  contract  is  sought 
to  be  enforced. 

4.  EsTOPFXL    «=332(1>— Bt  Deed. 

Where  deed  recites  or  affirms,  expressly  or 
impUedly,  that  grantor  Is  seised  of  a  particular 


estate,  which  deed  purports  to  convey,  and  upon 
the  faith  of  which  the  bargain  is  made,  he  will 
thereafter  be  estopped  to  deny  that  such  an -es- 
tate was  passed  to  bis  vendee,  although  deed 
conveys  no  covenants  of  warranty. 
6.  Bankbuptct  4=9433(5)  —  Di8Chab6e  — 
Effect  upox  Riohts  of  Mobtoaoees. 
Regardless  of  whether  interest  of  one  re- 
mainderman who,  four  months  prior  to  filing  her 
petition  in  bankruptcy,  executed  mortgages 
purporting  to  convey  fee,  with  covenants  of 
warranty,  was  contingent  or  vested,  the  bona 
fides  of  transactions  not  being  questioned,  the 
right  of  the  mortgagees  to  enforce  their  liens 
would  not  be  affected  by  discharge  in  t)ank- 
ruptcy,  in  view  of  Bankrupt  Laws,  i  67d,  ai>- 
nroved  July  1.  1898  (U.  S.  Comp.  St.  1901,  p. 
3449),  and  mortgagor  would  be  estopped  to  deny 
that  subseqiieutly  acquired  title  inured  to  bene- 
fit of  mortgagees. 

6.  Marshaling  Assets  and  Secubities    €s» 
8— -auono  mobtbaokeb. 

Where  marshaling  of  assets  was  prayed,  the 
court  should  have  directed  that  all  realty  cov- 
ered by  mortgages  superior  to  that  of  H.  be 
first  sold  and  applied  in  order  of  seniority  in 
satisfaction  of  said  mortgages,  and  that  realty 
covered  by  the  H.  mortgage  be  separately  sold, 
and  out  of  the  proceeds  thereof  any  deficiVhcy  in 
satisfaction  of  the  other  mortgages  be  first  paid, 
and  whatever  remained  be  applied  in  satiafao- 
don  of  the  H.  mortgage. 

7.  MoBTOAOBfl    «=»181<— Pbophbtt  Ovebed— 
Bjdnts  and  Pbofits. 

Mortgages  by  remainderman  held  in  terms 
to  include  rents  and  profits  which  accrued  after 
death  of  life  tenant. 

8.  A'PPEAL  AND  Errob   «=>1164— Modifica- 
tion or  Decbeb— Remanded. 

Where  taxation  of  attorney's  fees  was  not 
authorized  by  decree  or  order,  and  no  afiidavit 
was  filed  as  required  by  Code,  $  3870,  tlie  clerk 
erred  In  taxing  attorney's  fees  as  part  of  costs, 
and  cause  will  be  remanded  to  district  court 
so  that  error  may  be  corrected. 

Appeal  from  District  Court,  Black  Hawk 
County;   H.  B.  Boies,  Judge. 

Suit  la  partition  resulted  in  an  order  for 
the  sale  of  the  real  estate,  an  order  distribut- 
ing same  among  the  three  tenants  In  common, 
and  the  satisfaction  of  four  mortgages  exe- 
cuted by  one  of  them,  Mary  Walker  Blsby, 
on  her  undivided  one-third  thereof,  from  her 
portion  of  the  proceeds.  She  appeals.  Modi- 
fied and  affirmed. 

Keithley  &  Bump,  of  Des  Moines,  and  E. 
H.    McCoy,    of    Waterloo,    for    appellant 

Nichols  &  Nichols,  of  Vinton,  aai  Hager  & 
Blough,  of  La  Porte  City,  for  J.  B.  Boszell. 

A.  L.  Steele,  of  Des  Moines,  for  Mrs.  Al- 
thera  Bales  White. 

George  Hamagel,  of  Des  Moines,  for  R.  B. 
Thode. 

C.  G.  Lee,  of  Ames,  C.  W.  Garfield,  of  Hum- 
boldt, C.  C.  Coyle,  of  Hartley,  and  Edwards, 
Longley,  Ransler  ft  Smith,  of  Waterloo,  for 
appellees  R.  F.  and  h.  0.  Hodson. 

LADD,  J.  William  P.  BIngaman  died  tes- 
tate in  1888,  seised  of  several  tracts  of  land, 
and  survived  by  his  wife,  Mary  BIngaman, 
and  daughter,  Ellen  Walker. 

After  providing  In  the  first  clause  of  the 
will  for  the  payment  of  debts,  and  in  the 
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second  clause  giving  to  liiM  wlte  all  of  his 
property,  real  and  personal,  dnrlng  her  nat- 
ural life,  be  disposed  of  the  remainder  In 
the  third  clause  in  words  following: 

"At  the  death  of  my  said  wife,  or  in  the  erent 
that  she  should  die  before  I  do,  I  give,  devise, 
and  bequeath  all  of  my  property,  real,  personal, 
or  mixed,  to  the  children  of  my  daughter,  Ellen 
Walker,  then  living,  in  equal  idhareg,  to  have 
and  to  hold  the  same  forever,  without  right  of 
alittiation  of  any  of  the  real  estate  during  the 
life  of  their  mother,  my  daughter,  Ellen  Walk- 
er, and  subject  to  the  payment  of  the  gum  of 
one  hundred  dollars  per  year  to  my  said  daugh- 
ter, Ellen  Walker,  during  her  natural  life." 

Ellen  Walker  died  April  28,  1008,  leaving 
surviving  three  children,  John  P.  Walker, 
Harvey  M.  Walker,  and  Mary  Walker  BIsby. 
On  August  22,  1911,  Mrs.  Blsby  borrowed  of 
J.  B.  RoBzell  $800,  and  executed  to  blm  ber 
note  for  that  amount,  payable  on  or  before 
five  years  from  date  with  Interest;  and  on 
October  24,  1911,  she  executed  her  note  to 
said  RosBell  for  $700,  payable  five  years  from 
date  with  interest;  and  on  the  date  of  the 
note  first  mentioned  executed  a  mortgage  to 
secure  same,  reciting  that  she  does  "hereby 
sell  and  convey  unto  said  J.  B.  Roszell  all 
onr  rl^t,  title,  and  Interest  In  and  to  the 
following  described  premises"  (lands  sought 
to  be  partitioned),  and  to  secure  the  payment 
of  the  second  note  executed  a  mortgage, 
wherein  she  did  "hereby  sell  and  convey  un- 
to J.  B.  Roszell  the  premises  described  In 
the  petition."  Bach  of  these  mortgagee  con- 
tained a  covenant  that  she  was  lawfully  seis- 
ed of  the  premises,  that  they'  were  free  from 
incnmbrance,  that  she  had  good  right  and 
lawful  authority  to  seU  and  convey  the  same ; 
that  la,  covenants  ordinarily  to  be  found  in 
a  warranty  deed. 

On  July  15, 1912,  she  executed  a  promissory 
note  to  Althera  Bales  White  for  $710,  pay- 
able on  or  before  July  16, 1913,  and  to  secure 
payment  thereof  executed  a  mortgage  on  the 
land  described,  reciting  that  she  does  "here- 
by sell  and  convey  unto  Althera  Bales  White 
the  land  described,  subject  to  the  preceding 
mortgages,"  "the  Intention  being  to  convey 
hereby  an  absolute  title  In  fee  simple.  In- 
cluding all  rights  of  homestead,  to  have  and 
to  hold  the  premises  above  described  with  all 
appurtenances  thereonto  belonging." 

On  December  12, 1912,  she  executed  a  prom- 
issory note  to  R.  B.  Thode  for  $400,  payable 
six  months  after  date  with  Interest,  and  exe- 
cuted a  mortgage  securing  the  payment  therci- 
of,  therein  reciting  that  she  "does  hereby 
sell  and  convey  unto  said  mortgagee  an  un- 
divided one-third  of  the  following  premised' 
(describing  these  In  suit,  and  covenanting 
that  they  are  free  from  any  Incumbrance  ex- 
cept as  heretofore  stated,  and  warranting 
and  defending  the  title  unto  the  mortgagee). 
This  mortgage  was  made  snbject  to  those 
heretofore  mentioned. 

On  March  8,  1913,  she  executed  a  promis- 
sory note  to  Richard  F.  Hodson  fOr  $2,100, 
with  interest  payable  five  days  thereafter, 
and  secured  the  payment  thereof  by  the  exe- 


cution of  a  mortgage  redtlng  that  she  "does 
hereby  sell  and  convey  unto  the  said  mort- 
gagee the  following  described  premises"  (here 
f(Hl0W8  a  description  of  the  lands  so  convey- 
ed), and  covenanting  that  said  "premises 
are  free  from  any  incnmbrance,  and  we  will 
warrant  and  defend  the  title  nnto  the  said 
mortgagee,  his  heirs  and  assigns,  against 
all  persons  whomsoever  lawfully  claiming 
the  same,  except  as  above  mentioned." 

On  July  9,  1913,  Mrs.  Blsby  filed  a  volun- 
tary petition  in  bankruptcy,  and  listed  all 
her  creditors,  including  the  mortgagees  nam- 
ed, and  also  listed  her  interest  in  the  sev- 
eral tracts  of  land  under  the  will,  and  the 
bankruptcy  court  determined  that  she  had 
no  Interest  in  the  real  ectate  at  that  time, 
and  that  the  tmstea  took  no  right,  title,  or 
Interest  therein,  and  thereafter,  on  Jane  1, 
1914,  she  was  dlsdurged  in  bankruptcy. 

The  testator's  widow,  Mary  BIngaman,  de- 
parted thla  life  Deconber  27,  1016,  and  this 
snlt  for  the  partition  of  the  several  tracts 
of  realty  devised  by  the  testator  was  l>egun 
by  Mrs.  Blsby,  January  12,  1916.  She  al- 
leged the  facts  to  be  as  herein  recited,  that 
the  mortgages  referred  to  were  not  claims 
or  liens  against  the  lands,  and  prayed  that 
title  to  the  undivided  one-third  Interest  In 
said  realty  be  oonflrmed  and  qnieted  in  ber 
free  from  all  liens  and  other  equitable  re- 
lief. Each  of  the  mortgagees  filed  answer 
and  cross-petition  setting  up  his  respective 
mortgage,  and  praying  that  lien  thereof  be 
established  on  plaintiffs  interest  in  the  real- 
ty, and  foreclosed.  On  hearing  decree  was 
entered  establishing  title  In  each  of  the  chil- 
dren of  Ellen  Walker  to  an  undivided  one- 
third  of  the  premises,  and  appointing  W.  M. 
Blough  referee,  with  order  to  sell  the  prop- 
erty, which  he  did,  and  after  payment  of 
the  costs  two-fblrds  of  the  proceeds  of  the 
sale  were  paid  over  to  John  P.  Walker  and 
Harvey  M.  Walker,  and  of  the  proceeds, 
$4,79S.21,  together  with  rent  amounting  to 
$173.84,  remain  in  the  hands  of  the  referee 
subject  to  the  ruling  with  reference  to  the 
mortgage  claims  mentioned.  The  court  de- 
creed later,  on  hearing,  that  the  mortgages 
were  liens  on  the  proceeds  of  the  sale  against 
the  several  parcels  of  land  In  the  order  of 
their  execution ;  that  the  mortgage  of  Thode 
wasf  the  first  mortgage  on  the  $173.84  rent 
money  In  the  hands  of  the  referee;  and  that 
the  mortgage  of  Hodson,  which  had  been 
assigned  to  IJ.  C.  Hodson,  was  a  second 
mortgage  on  said  rent;  and  that  these 
amounts  be  paid  from  said  funds,  and  that 
any  remainder  be  paid  to  the  plaintiff. 

Appellant  contends  that  the  court  erred  in 
holding: 

"(1)  That  the  mortgages  wore  valid  liens  upon 
the  undivided  one-third  interest  in  the  realty 
belonging  to  Mary  Walker  Bisby ;  (2)  that  the 
mortgages  covered  the  rents  and  profits  which 
had  accrued  after  the  death  of  the  life  tenant: 
(H)  in  holdlnsr  that  L.  C.  Hodson  was  owner  of 
the  mortgage;    (4)  in  reforming  the   Hodson 


Digitized  by 


Google 


Iowa) 


BISBY  V.  WAI^KER 


«69 


mortage  to  cover  all  property  wien  the  mort- 
gage deacribed  only  a  part  of  it;  and  (5)  in 
allowing  attorney's  fees  on  each  mortgage." 

[1, 1]  I.  Were  It  to  be  conceded  that  prior 
to  the  death  of  the  life  tenant  the  mortgagor, 
Uts.  Bisby,  held  but  a  contingent  remainder, 
It  might  be  and  was  the  subject  of  the  sev- 
eral mortgages  and  covered  thereby.  Mo- 
Donald  V.  Bayard  Savings  Bank,  123  Iowa, 
413,  98  N.  W.  1028.  The  mortgages,  then, 
were  valid  vehen  executed.  If  the  remainder 
were  to  be  adjudged  contingent,  the  mort- 
gages thereon,  as  they  purported  to  conVey 
the  fee  with  covenants  of  Trarranty,  attadied 
to  and  became  a  lien  on  the  land  upon  the 
acquirement  of  title  when  the  contlng^icy 
happened,  that  is,  the  death  of  the  life  ten- 
ant, there  being  no  Intervening  equities. 
HIce  V.  Kelso,  87  Iowa,  116,  7  N.  W.  3,  10  N. 
W.  335;  Iowa  Loan  &  Trust  Co.  v.  King,  68 
Iowa,  696, 12  N.  W.  696 ;  Whitley  v.  Johnson, 
135  Iowa,  025, 113  N.  W.  6S1.  In  the  last  case 
the  court  pointed  out  that  the  rule  rests  on  the 
doctrine  of  estoppel,  and  that  "it  is  Intended 
to  forMd  the  grantor,  who  has  sabsequently 
acqaired  an  outstanding  title,  from  belittling 
or  destroying  the  effect  of  Ms  covenants  by 
asserting  such  title  as  against  his  grantee 
or  his  privies."  The  reason  Is  concisely  stat- 
ed in  Blgelow  on  Estoppel  (6th  Ed.)  384: 

"This  after-acquired  title  of  the  grantor  *in- 
urea,'  it  is  usual  to  say,  by  estoppel  to  the 
Iwnefit  of  the  grantee.  It  would  perhaps  more 
anmrately  state  the  situation,  _unaer  our  mod- 
em deeds  ot  conveyance,  to  say  that  the  deed 
whiob  the  grantor  engages  to  warrant  and  de- 
fend is  a  solemn  stipulation  that  the  grantor 
has  the  title  which  he  is  now  about  to  transfer 
to  the  grantee  as  a  purchaser  for  value.  In 
the  face  of  this  he  cannot  be  heard  to  say,  after 
making  the  transfer,  that  he  had  not  that  title 
at  the  time.  So  his  new  title  lies  lifeless  In 
his  hands  against  such  purchaser." 

"Hie  doctrine  of  estoppd  as  thus  applied, 
where  the  mortgage  or  deed  contains  a  war^ 
ranty  of  title  and  seisin,  has  the  uniform 
approval  of  the  authorities.  The  cases,  how- 
ever, are  not  as  nmnerous  where  the  deed  or 
mortgage  is  without  such  warranty,  but  pur- 
ports to  pass  an  absolute  title,  as  did  the 
mortgage  ezecnted  by  Mrs.  Bisby  to  the 
cross-petitioner,  Mrs.  Althera  Bales  White, 
her  mortgage  redtlng  the  conveyance  of  the 
several  tracts  of  land,  and  that  "the  inten- 
tion being  to  convey  hereby  an  absolute  title 
in  fee  simple." 

[3]  Having  pledged  the  entire  estate,  the 
mortgagor  will  not  be  heard  to  say  that  only 
a  contingent  Interest  has  been  covered  by 
the  mortgage  Instead  of  the  entire  estate  as 
pledged  and  as  held  by  her  at  the  time  the 
contract  is  sought  to  be  enforced. 

[4]  "The  rule  Is  well  established  that 
where  the  deed  recites  or  affirms,  expressly 
or  impliedly,  that  the  grantor  is  seised  of  a 
particular  estate  which  the  deed  purports  to 
convey,  and  upon  the  faith  of  which  the 
tiargaln  was  made,  he  will  be  thereafter  es- 
topped to  deny  that  such  an  estate  was  passed 


to  bis  vendee  [or  mortgagee],  altbooi^  tbe 
deed  contains  no  eov«iant  Of  warranty  at 
aU."  Reynolds  v.  Oook,  83  Va.  817,  3  S.  B. 
710,  6  Am.  St.  Hep.  317;  Van  Rensselaer  v. 
Kearney,  11  How.  297,  13  L.  Ed.  708.  In 
delivering  the  opinion  In  the  last  case  Nel- 
son, J.,  said: 

"If  the  deed  bears  on  its  face  evidence  that 
the  grantor  intended  to  convey,  and  the  grantee 
expected  to  become  invested  with,  an  estate  of 
a  particular  description  or  quality,  and  that  the 
bargain  had  proceeded  upon  that  footing  be- 
tween the  parties,  then,  although  it  may  not 
contain  any  covenants  of  title  in  the  technical 
sense  of  the  term,  still  the  legal  operation  and 
effect  of  the  instrument  will  be  as  binding  upon 
the  grantor  and  those  daiming  under  him,  in 
respect  to  the  estate  thna  described,  as  if  a  for- 
mal covenant  to  that  effect  had  been  inserted; 
at  least,  so  far  as  to  estop  them  from  ever  aft- 
erwards denying  that  he  was  seised  of  the  par- 
ticular estate  at  the  time  of  the  conveyance." 

He  then  refers  to  and  reviews  a  number 
of  authorities,  KngUsh  and  American,  on  the 
subject,  and  continues  as  follows: 

"The  principle  dedudble  from  these  authori- 
ties seems  to  be  that,  whatever  may  b^  the  form 
or  nature  of  the  conveyance  used  to  pass  real 
property,  if  the  grantor  sets  fortii  cm  the  face 
of  the  instrument,  by  way  of  recital  or  aver- 
ment, that  he  is  seised  or  possessed  of  a  particu- 
lar estate  in  the  premises,  and  which  estate 
the  deed  purports  to  convey,  or,  what  is  the 
same  thing,  if  the  seisen  or  possession  of  a  par- 
ticular estate  is  affirmed  in  the  deed,  either  in 
express  terms  or  by  necessary  implication,  the 
grantor,  and  all  persons  in  privity  with  him, 
shall  he  estopped  from  ever  atterwards  denying 
that  he  was  so  seised  and  possessed  at  the  time 
he  made  the  conveyance.  The  estoppel  works 
upon  the  estate,  and  binds  an  after-acquired 
title  as  betwe«i  parties  and  privies." 

And  the  reason,  be  adds,  is  that  snch  af- 
firmation must  necessarily  have  Influenced 
the  grantee  in  making  the  purchase,  and 
hence  the  grantor  and  those  In  privity  with 
him.  In  good  faith  and  fair  dealing,  should 
be  forever  thereafter  precluded  from  gain- 
saying it. 

"The   doctrine   [he   also   added]   is   founded 

*  *  *  upon  the  highest  {ffindples  or  morali- 
ty, and  recommends  itself  to  the  common  sense 
and  justice  of  every  one.  And  although  it  de- 
bars the  truth  in  the  particular  case,  and  there- 
fore is  not  infrequently  characterised  as  odious, 
and  not  to  be  favored,  still  it  should  be  remem- 
bered that  it  debars  it  only  in  the  case  where 
its  utterance  would  convict  the  party  of  a  pre- 
vious  falsehood,    •    •    •    and   imposes   silence 

•  •  •  only  when  in  conscience  and  honesty 
h«  should  not  be  allowed  to  speak." 

In  Lessee  of  French  v.  S|pencer,  21  How. 
228,  16  L.  Ed.  97,  one  Fosgit  conveyed  by 
deed  purporting  to  convey  the  fee  In  a  cer- 
tain tract  of  land  without  warranty,  to 
which  he  then  had  no  title.  Thereafter  a 
patent  was  issued  In  his  name  by  the  feder- 
al government,  under  nvhlch  he  acquired 
the  legal  title.  After  his  death,  In  an  ac- 
tion to  recover  the  land  by  one  of  the  heirs 
agiilnEt  the  heirs  of  his  grantee,  to  whom 
In  the  meantime  the  land  had  descended,  it 
was  held  that  the  plaintiff,  claiming  under 
the  grantor,  was  estopped  by  the  deed  from 
disturbing  the  title  or  possession  of  the  de- 
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fendants,  the  court  declaring  that  tbe  "es- 
toppel works  npon  the  estate  and  binds  an 
after-acquired  title  as  between  parties  and 
privies."  The  doctrine  of  estoppel,  then.  Is 
applicable  as  to  each  of  the  mortgages  set 
up  in  the  cross-petition  and  the  plalntUT 
cannot  be  heard  to  deny  that  the  title  sub- 
sequently acquired  upon  the  death  of  the  life 
tenant  would  not  inure  to  the  benefit  of  the 
mortgagees. 

[5]  The  operation  of  this  estoppel  is  In  no 
manner  affected  by  the  discharge  In  bank- 
ruptcy, as  will  appear.  All  the  mortgages 
were  executed  more  than  four  months  prior 
to  the  filing  of  the  petition  in  banliniptcy, 
and  the  bona  fides  of  the  several  transac- 
tions Is  in  no  manner  questioned.  Tbe  only 
consequence  of  a  discharge  in  bankruptcy  Is 
to  suspend  the  right  of  action  for  a  debt 
against  the  bankrupt  person.  If  the  credi- 
tors have  a  lien  or  equitable  claim,  by  mort- 
gage or  otherwise,  upon  the  property  of  the 
bankrupt,  such  right  or  rights  remain  un- 
effectlve.  The  Independent  collateral  agree- 
ment given  by  way  of  security  outlives  the 
remedy  on  the  debt  which  it  was  given  to 
secure.  Section  CTd,  Bankrupt  Laws,  ap- 
proved July  1,  1898  (U.  H  Comp.  St.  1001, 
p.  3449),  provides  that  "Il«i8  given  or  ac- 
cepted in  good  ftilth  and  not  in  contemplation 
of  or  In  fraud  upon  this  act,  and  for  a  pres- 
ent consideration,  which  hare  been  record- 
ed according  to  law,  If  record  thereof  was 
necessary  In  order  to  impart  notice,  shaU 
not  be  affected  by  this  act."  Plainly  enough, 
then,  tbe  Uens  of  these  mortgages  were  not 
affected  by  the  bankrupt's  dlschai^e.  Mal- 
lln  V.  Wenbam,  209  III.  252,  70  N.  E.  564,  65 
U  R.  A.  602,  101  Am.  St.  Bep.  233;  Citi- 
zens' Loan  Ass'n  v.  Railway,  196  Mass.  528, 
82  N.  E.  696^  14  Ia  R.  A.  (N.  S.)  1026,  124 
Am.  St  Rep.  684,  13  Ann.  Cas.  366;  Bridge 
V.  Kedon,  163  Cal.  493,  126  Pa&  149,  43 
U  R.  A.  (N.  S.)  404;  John  Leslie  Paper 
Co.  V.  Wheeler,  23  N.  D.  477,  187  N.  W. 
412,  42  L.  R.  A.  (N.  S.)  292,  and  note  col- 
lecting cases  at  page  296.  Nor  did  the  dis- 
charge of  tbe  bankrupt  obviate  the  attach- 
ment of  the  mortgages  as  Hens  on  the  after- 
acquired  property.  Subssequent  to  her  dis- 
charge she  asserted  her  claim  in  and  to  tbe 
property  which  the  trustee  in  bankruptcy 
declined  to  take,  as  she  might  lawfully  do^ 
and  tbe  property  stood  In  the  same  relation 
to  the  fncumbrances  thereon  as  before  the 
petition  In  bankruptcy  had  been  filed.  In 
other  words,  the  rights  of  the  mortgagor  and 
mortgagees  were  precisely  the  same  as  be- 
fore, save  personal  liability  on  the  indebt- 
edness might  not  be  enforced  In  an  action 
personally  against  the  mortgagor  as  a  debtor 
owing  to  her  discharge  in  bankruptcy.  We 
have  dealt  with  tiie  remainder  in  this  por- 
tion of  the  opinion  on  the  theory  that  It  was 
contingent,  but  without  the  design  of  so  de- 


termining. Our  conclusion  la  that,  wheth- 
er contingent  or  vested,  the  mortgages  were 
rightly  found  enforceable  against  Mrs.  Bis- 
by's  one-third  interest  in  tbe  real  estate. 

[I]  II.  Another  assignment  is  that  the 
court  erred  In  reforming  the  Bodson  mort- 
gage so  as  to  cover  all  the  property,  where- 
as only  a  part  of  It  was  covered  thereby. 
The  decree  did  not  undertake  to  reform  the 
mortgage  so  as  to  Include  the  realty  not 
covered  thereby.  But  marshaling  the  assets 
was  prayed,  and  tbe  court  should  bare 
grknted  this  relief  by  directing  that  all  the 
realty  covered  by  the  four  mortgages  su- 
perior to  that  of  Hodaon  be  first  sold  and 
applied,  in  the  order  of  seniority,  in  satis- 
faction of  said  mortgages,  and  that  the  real- 
ty covered  by  the  Uodson  mortgage  be  seii- 
arately  sold,  and  out  of  the  proceeds  thereof 
any  deficiency  la  tbe  satisfaction  of  tbe 
other  tour  mortgag:es  be  first  paid,  aod 
whatever  remained  be  applied  In  satlsfac- 
tion  of  the  Hodson  mortgage.  Instead  of 
so  directing,  tbe  decree  of  the  court  decreed 
that  tbe  five  mortgages  be  paid,  in  the  order 
of  priority,  from  the  proceeds  derived  from 
the  sale  of  the  entire  property;  that  Is,  that 
whatever  remained  of  the  fund  derived 
from  the  sale  of  plalntUTs  one-third  inter- 
esi:  in  the  property  be  applied  on  the  first 
four  mortgages,  and  that  whatever  remained 
after  satisfying  the  same  be  applied  on  the 
amount  owing  on  the  Hodson  mortgage.  The 
decree  In  this  respect  was  erroneous. 

r71  III.  Appellant  assittned  as  error  the 
holding  of  the  court  that  two  of  the  mort- 
gages covered  the  rents  and  profits.  The' 
brief  contains  no  propositions  or  authori- 
ties bearing  on  this  point,  and  the  argument 
merely  repeats  the  statement  that  the  mort- 
gages do  not  cover  the  same.  Passing  on 
the  only  point  suggested,  we  have  to  say 
the  mortgages  In  terms  Include  sucb  rents 
and  profits. 

[i]  The  point  is  made  that  the  court  erred 
In  taxing  attorney's  fees  on  these  mortgages. 
The  decree  does  not  authorize  the  taxation  of 
attorney's  fees,  nor  does  any  order  appear 
of  record,  though  an  order  by  the  court  to 
so  tax  was  held  nece.'^sary  In  Perry  v.  Ras- 
per, 118  Iowa,  268,  85  N.  W.  22.  Nor  does 
It  appear  that  any  affidavit  was  filed  as  re- 
quired by  section  3870  of  the  Code.  Mani- 
festly the  clerk  erred  In  taxing  attorney's 
fees  as  part  of  the  costs,  If  he  so  did.  Our 
conclusion  Is  that  the  decree  should  be 
modified  as  Indicated,  and  also  the  taxation 
of  attorney's  fees  as  costs  corrected.  For  the 
purposes  of  these  corrections,  the  cause  will 
be  remanded  to  the  district  court.  Costs 
taxed  to  appellant. 

Modified  and  affirmed. 

PRESTON,  C.  J.,  and  EVANS  and  STE- 
VENS, JJ.,  concur. 
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HANSON  et  el.  t.  HALL  MFO.  CO. 
(No.  82158.) 

(Supreme  Court  of  Iowa.    Nor.  22,  1918.) 

1.  EyiDENCE  ®=3460(2)— Suits  for  ^Uiyalties 

— PAKOL    BVtDE:7CE    TO    IDENTIFY    StTBJECT- 

Mattbb. 
Parol  evidotce  ia  admissible  to  identify  the 
subject-matter  ot  a  contract  for  the  payment  of 
royalties  to  a  patentee  in  a  suit  to  recover  royal- 
ties brought  by  him. 

2.  Patents  ifc=12i)— Payment  of  Royalties- 
Validity  OF  Patent. 

The  pnrcbaser  of  patent  rights  twder  a  con- 
tract to  pay  royalties  cannot  defend  in  a  suit 
therefor  on  the  ground  that  the  patent  is  invalid, 
»inee  a  binding  contract  to  pay  royalties  may  be 
based  even  on  an  unpatented  device. 

3.  Patbrts  <t=9l29— Suits  fob  Royalties— 

IMPKACHMKIIT  OF  PaTBRT. 

In  a  snit  for  royalties  brought  by  a  patentee 
on  a  contract  conveying  his  rights  to  defendant, 
it  is  not  competent  for  defendant  to  impeach  the 
validity  of  the  patent. 

4.  Patknts  «s»218(1)— Suitb  fob  Royalties 
— CoNSiBucnoii  of  Contbaot. 

Where  a  contract  to  pay  royalty  to  a  pat- 
entee who  had  assigned  his  rights  under  the  pat- 
ent, valid  when  executed,  was  amended  so  as  to 
indnde  a  patent  on  an  improvement  purchased 
by  the  original  patentae,  such  aincDdment  did 
not  deprive  the  patentee  of  his  rights  to  recover 
royalty  under  the  contract  as  originally  made. 

5.  Patents  ^=»218<5)— Contbacts  fob  RoyaI- 
TiES— Construction. 

A  contract  for  payment  of  royalties  to  a 
patentee  of  steel  wagon  tongues,  providing  for 
a  royal^  of  10  per  cent,  of  all  sales  until  such 
sales  amount  to  $5,000,  7%  per  cent,  on  all  sales 
in  excess  of  $5,000  up  to  flO.OOO,  5  por  cent,  on 
sales  axceeding  $10,000,  held  to  contemplate  a 
royalty  of  5  per  cent,  only  when  the  quantity  of 
iirodnction  reached  $10,000  and  over. 

Appeal  from  District  Ooart,  Wrlgbt  Coua- 
ty;   H.  E.  Fry,  Judge. 

Action  to  reoover  royalties  pursuant  to  a 
written  contract.  There  was  a  verdict  for 
the  plaintiffs  and  }udgnunt  thereon.  The  de- 
fendant appeals.    Affirmed. 

ncrrlck  &  Reed,  of  Montlcello,  and  Nagle 
4  Xagle,  of  Clarion,  for  appellant. 

Sylvester  Flynn,  of  Eagle  Orove,  Perry  A. 
Bronson,  of  Bancroft,  atid  Thomas  S.  Don- 
nelly, of  Council  Bluffs,  for  appellees. 

EVAKS,  J.  The  contract  sued  on  was  en- 
tered Into  on  August  7,  1013,  and  was  as 
follows: 

"This  contract  made  and  entered  into  this  7th 
day  of  August,  A.  D.  IMS,  by  and  between 
Bennie  F.  Hanson  and  L.  Grenard,  of  Ragle 
(Jrove,  Iowa,  first  parties,  and  the  Uall  Manu- 
facturing Company,  of  Monticello,  Iowa,  second 
patty,  witnessetb: 

"(1)  That  whereas,  the  said  Bennie  P.  Hanson 

invented  and  obtained  patents  No. on  bis 

•U-iteel  tongues;  aad  wb«reas,  the  said  L.  Gren- 
aid  now  owns  an  interest  in  said  patents,  and  in 
the  stock  now  on  hand  belonging  to  first  parties ; 
and  whereas,  first  parties  do  not  possess  the  nre- 
eaaary  money  to  pnsh  the  manufacture  and  sale 
of  said  patented  tongue  as  vigorously  as  it 
should  be  handled:  This  contract  is  made  for  the 
purpose  of  selling  to  second  party  all  stock  now 
owned  by  first  parties,  and  of  giving  and  assign- 
iag  to  the  Hall  Manufacturing  Company  the  ex- 


dttsive  right  to  manufacture  and  sell  said  pat- 
ented all-steel  tongue  during  the  life  of  each  of 
the  above-mentioned  patents,  and  during  the  life 
of  any  patent  or  patents  hereafter  obtained  by 
either  or  both  of  first  parties  on  said  invention, 
or  upon  any  improvement  made  thereon. 

"(2)  That  in  consideration  of  the  payment 
by  second  party  to  first  parties  at  £agle 
Grove,  Iowa,  of  the  royalty  hereinafter  men- 
tioned, and  the  performance  of  the  second  par- 
ty's part  of  this  contract,  the  first  parties 
hereby  assign  and  convey  to  the  Hall  Manufac- 
turing Company  of  Monticcllo,  Iowa,  the  ex- 
clnsive  right  to  manufacture,  sell,  manage,  and 
otherwise  conduct  the  making  aiid  selling,  of 
said  tongue  under  said  patents  now  owned  or 
hereafter  obtained  by  said  first  parties  or  either 
of  them  on  the  said  patented  all-steel  tongues  for 
the  respective  terms  of  each  and  all  of  said  pat- 
ents. This  tight  of  manufacture  and  sale  shall 
extend  to  and  embrace  all  parts  of  the  United 
States  of  America  and  Canada. 

"(3)  That  the  Hall  Manufacturing  Company 
hereby  promises  and  agrees  to  pay  first  partins 
for  the  rights  above  mentioned  a  royalty  as  fol- 
lows: 10  per  cent,  on  all  gross  annual  sales  un- 
til the  aggregate  amount  of  sales  of  said  tongues 
reaches  $5,000.00;  7%  per  cent,  on  all  such 
aanual  gross  sales  in  excess  of  five  thousand  dol- 
lars, and  until  the  aggregate  amount  of  such  an- 
nual sales  of  said  tongue  reaches  $10,000;  and 
5  per  cent,  on  the  gross  sales  of  said  tongues 
when  the  aggregate  amount  of  such  annual  sales 
exceadfl  ten  thousand  dollars.  That  the  first 
royalty  shall  be  paid  quarterly  each  year  from 
the  date  of  this  contract,  and  tiint  from  and  aft- 
er that  time,  during  life  of  contract,  the  royalty 
shall  be  paid  quarterly.  That  second  par^ 
agrees  to  furnish  first  parties  with  a  written  re- 
port of  all  sales  made  each  month  during  the 
period  covered  by  each  installment  of  royalty 
that  may  be  paid  under  this  contract. 

"(4)  That  the  Hall  Manufacturing  Company 
hereby  undertakes  and  promises  to  manufacture 
said  tongue  in  sufficient  quantities  to  siijyply  all 
reasonable  demands  therefor,  and  to  vijjorously 
push  the  advertising  and  sale  thereof  throoghont 
the  terra  of  this  contract,  and  to  exert  every  rea- 
sonable effort  to  make  this  enterprise  a  profit- 
able business  for  both  parties  to  this  agreement. 
Should  the  manufacture  and  sale  of  said  inven- 
tion become  unprofitable,  or  should  either  party 
violate  his  part  of  this  contract,  the  other  may, 
at  his  option,  terminate  this  agreement  by  giv- 
ing to  the  other  60  days'  written  notice. 

"(6)  The  Hall  Mannfactnring  Company  fur- 
ther agrees  to  purchase  of  first  parties  all  salaUe 
and  standard  stock  now  owned  by  first  parties, 
and  capable  of  being  used  in  the  manufacture  of 
said  all-steel  tongues.  It  further  agrees  to  em- 
ploy the  said  Bennie  P.  Hanson  and  L.  Orenard 
as  road  salesmen  for  said  patented  all-sted 
tongue,  and  to  pay  each  the  salary  hereafter 
agreed  upon. 

"(6)  It  is  further  agreed  that  the  said  Hanson 
will  work  in  the  shop  or  factory  until  the  busi- 
ness of  mauufacturing  said  tongues  is  well  start- 
ed, and  that  he  will  at  all  times,  by  his  advice 
and  assistance,  help  in  making  this  enterprise  a 
sncccss. 

"It  is  further  agreed  that  neither  party  shall, 
during  the  term  of  this  contract,  be  directly  or 
indirectly  interested  in  any  other  company  or 
concern,  or  with  any  other  person,  engaged  in  the 
manufacture  of  tongnes  of  any  kind." 

At  the  time  of  the  making  of  the  contract 
the  defendant  was  a  manufacturing  concern 
located  at  Montlcello.  The  plaintiff  Hanson 
was  an  Inventor  and  a  mechanic  who  had  de- 
voted much  time  to  the  development  of  an 
"all-steel  tongue"  for  horse-drawn  vehlclesi. 
He  was  engaged  In  manufacturing  these  de- 
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vices  in  a  small  way  at  Bagle  Orove.  He 
had  obtained  one  patent  some  years  before. 
Since  that  time  he  Iiad  Changed  his  device 
to  some  extent,  and,  as  he  believed,  had  im- 
proved the  same,  and  he  was  parsulng  the 
effort  of  obtaining  other  patents  to  cover  his 
lat»  improvements.  His  devices,  so  far  as 
they  are  involved  here,  consisted  of  an  "all- 
steel"  wagon  tongue  made  of  hollow  tubing 
tapered  down  from  the  rear  forward,  with  a 
slot  extending  the  fall  length  of  the  same, 
and  so  contrived  as  to  be  readily  capable  of 
adjustment  to  any  malce  of  vehicle.  The  pur- 
pose of  the  slot  was  to  give  greater  elasticity 
to  the  tongue,  and  to  prevent  crystallization, 
and  also  to  prevent  rusting  from  dampness 
on  the  inside.  His  other  device  was  an  all- 
steel  buggy  tongue  made  on  the  same  plan 
as  the  first,  except  that  its  method  of  connec- 
tion with  the  vehicle  was  different  The 
plaintiff  Grenard  was  an  assigned  of  a  one- 
half  Interest  in  the  plaintiff's  devices,  who 
co-operated  with  him  in  tbdr  development, 
and  who  was  to  be  a  Joint  owner  with  Han- 
son of  patents  to  be  obtained.  Such  was  the 
situation  of  the  parties  antedating  the  con- 
tract, when  the  defendant's  attention  was  at- 
tracted to  the  device,  and  it  sought  and  ob- 
tained an  Interview  with  Hanson  which  re- 
sulted in  the  contract 

Pursuant  to  the  contract  the  plaintlfb 
ceased  their  work  at  Eagle  Orove,  shipped 
their  stock  to  the  defendant,  and  entered  at 
once  upon  the  employment  with  the  defendant 
as  stipulated  in  the  contract  Orenard  be- 
came a  salesman  on  the  road,  and  Hanson 
took  charge  of  the  manufacture  of  the  steel 
tongues  at  the  factory.  E2fforts  to  obtain  ad- 
ditional patents  were  continued.  Patents 
were  in  fact  obtained  in  the  following  year. 
In  the  course  of  their  efforts  the  plaintiffs 
discovered  that  one  .Bolte  had  obtained  pat- 
ents many  years  before  upon  what  was  called 
a  "draft  attachment"  for  vehicles,  and  it 
was  deemed  advantageous  to  acquire  the 
same.  They  did  acquire  the  same  by  pur- 
chasing them  at  their  own  expense,  and  took 
an  assignment  thereof  in  the  name  of  J.  S. 
Hall,  the  president  of  the  defendant  company, 
it  being  intended  thereby  to  give  the  defoid- 
ant  the  full  benefit  of  said  patents.  These 
were  acquired  on  December  30,  1913.  For 
the  purpose  of  including  tbe  same  within  the 
operation  of  the  contract  above  set  forth,  J. 
S.  Hall  inserted  in  the  blank  space  following 
the  "No."  in  paragraph  1  of  the  contract 
the  following  parenthetical  memorandum 
"727886  and  818997  purchased  of  O.  J.  Bolte 
12-30-13.  J.  S.  Hall."  The  last  name  was 
evidently  intended  as  a  signature  to  the 
memorandum.  The  dispute  in  this  case  rests 
wholly  upon  a  construction  of  the  written 
contract  Its  ambiguity  has  arisen  almost 
wholly  out  of  the  insertion  therein  of  such 
memorandum.  The  parties  operated  under 
the  contract  for  about  15  months.  On  Sep- 
tember 15,  1914,  the  defendant  served  no- 
tice of  termination  of  tbe  contract    In  tbe 


meantime  the  business  bad  developed  to  very 
creditable  proportions,  the  defendant's  sales 
of  tongues  amounting  to  more  than  $34,000, 
all  of  which  was  new  business.  The  defend- 
ant terminated  the  contract  not  because  it 
was  about  to  cease  tbe  maunfactare,  but  be- 
cause it  conceived  that  the  device  was  un- 
patentable and  tliat  the  payment  of  royalty 
was  unnecessary.  It  does  not  deny  its  lia- 
bility for  a  royalty  under  the  terms  of  tbe 
contract  op  to  the  time  of  its  termination, 
November  15,  1914.  It  contends,  however, 
that  it  is  not  liable  under  tbe  terms  of  tbe 
contract  for  the  payment  of  any  royalty  for 
the  manufacture  of  the  steel  buggy  tongues. 
The  ground  of  this  contrition  is  that  the  all- 
steel  buggy  tongue  was  not  in  any  sense  an 
improvement  -over  the  device  shown  in  the 
Bolte  patents.  The  argument  that  is  made 
in  its  behalf  here  is  predicated  entirely  up- 
on the  assumption  that  the  contract  is  con- 
fined In  its  operation  to  the  Bolte  patents 
and  to  Improvements  thereto.  The  Bolte 
patents  did  not  Involve  an  "all-steel  tongue" 
at  all.  It  simply  involved  an  adjustable 
attachment  of  either  tongue  or  shaft  to  a 
vehicle.  If  the  contract  is  to  be  construed 
as  applying  exclusively  to  the  Bolte  patents 
aqd  improvements  thereto,  then  it  had  no 
meaning  whatever  when  it  was  first  entered 
Into  and  when  its  performance  was  first  nn- 
dertakoi.  Without  dispute,  the  Bolte  patents 
were  not  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  Into. 
Their  existence  was  unknown  to  the  parties. 
The  contract  as  entered  into  was  full  and 
complete.  It  was  not  essential  to  its  validity 
that  tbe  blank  space  in  paragraph  1  should 
be  filled  at  all. 

[1]  Pared  evid«ioe  was  admissible  to  Iden- 
tify the  subject-matter  of  the  contract  This 
shows  without  dispute  that  the  only  existing 
patent  referred  to  was  the  one  then  held  by 
Hanson,  and  that .  tbe  future  patents  pro- 
vided for  were  those  which  were  later  issued 
to  Hanson  and  Orenard.  Construing  the 
contract  then,  as  it  was  made  and  as  Its 
performance  was  begun,  It  bad  no  reference 
whatever  to  the  .Bolte  patents.  It  appears 
fr<»n  the  undisputed  evidence  also  that  the 
memorandum  above  set  forth  was  inserted 
for  the  purpose  of  giving  to  the  defendant 
tbe  benefit  of  the  Bolte  patents  in  the  per- 
formance of  the  original  contract  Whether 
such  Insertion  was  ^ectlve  for  that  purpose, 
and  whether  oral  testimony  was  admissible 
to  show  the  purpose  and  effect  of  such  in- 
sertion, we  need  not  inqnlre,  because  the  de- 
fMidant  admits  its  liability  for  royalty  under 
the  Bolte  patents.  In  constming  the  con- 
tract therefore,  we  must  treat  the  insertion 
as  a  mere  addition  to  the  contract  and  not 
as  a  retraction  of  any  part  thereof. 

The  defendant  concedes  Its  liability  for  the 
all-steel  wagon  tongues.  If  it  was  liable  for 
the  all-steel  buoev  tongues  prior  to  Decem- 
ber 30,  1913,  we  think  it  was  no  less  so  after 
that  date,  notwithstanding  the  inserted  mem- 
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orandum.  It  wQl  be  noted  that  the  emphasis 
of  the  contract  as  drawn  was  upon  the  "all- 
steel  toataea."  The  contract  was  something 
more  even  than  a  contract  for  royalty.  It 
required  the  plaintiffs  to  enter  the  employ- 
ment of  the  defendant  and  to  devote  them- 
selyes  to  the  development  of  their  manufac- 
ture and  sale.  It  bound  the  plaintiffs  that 
they  should  not  he,  directly  or  Indirectly,  in- 
terested in  any  other  company  or  concern  or 
with  any  other  person  engaged  In  the  manu- 
facture "of  tongues  of  any  kind."  The  plain- 
tiff Hanson  devoted  his  time  to  the  manu- 
facture of  the  all-steel  Imaav  tongues  In  pre- 
cisely the  same  manner  that  he  did  to  the 
manufacture  of  the  all-steel  tottf/on  tongues. 
Likewise  Grenard  as  a  salesman  devoted  his 
services  to  the  one  Une  as  much  as  to  the  oth- 
er. Furthermore,  If  the  contract  were  to  be 
deemed  ambiguous,  it  appears  from  the  rec- 
ord that  for  eight  months  the  parties  put 
their  own  construction  upon  it  Pursuant 
to  the  contract  the  defendant  made  monthly 
i  reports  of  its  sales.  The  following  Is  an  ab- 
I  stract  of  such  monthly  reports  ,for  the  first 
I       eight  months: 

i         September,  UU. 

I  Wagon  tonsuea  sold  durtns  aajd  month  I   i06  70 

I         October,  19U. 

Wason    tongues    sold 1,8S0  94 

N0Temb«r.  1913. 

Wagon    toogaea    sold (1.778  88 

Hounds     223  37 

Buggy    tongues    3  50     1,005  83 

December,  1913. 

Wagon    tongues    sold lUU  IS 

Hounds     154  71 

Buggy    tongues 27S  80     1,749  SS 

Janaarr,  1914. 

Wagon    tongaas   sold (1.578  59 

Hound 99  93 

Buggy    tongues    97  90     1,T?S  (6 

Febraaiy,  W4. 

Wagon    tongues    $1,664  9« 

Hounds     109  35 

Buggy    tongue*    902  60      1,<M  81 

Ibreh.  1914. 

Wagon    tongues    12,868  86 

Bonnds     103  11 

Bnggr    tongues    1.379  66     t,Wl  52 

April,  1B14. 

Wagon  tongues    {1,828  68 

Hounds 143  St 

Buggy    tongues    1,068  36     8,040  68 


I  It  was  not  until  May,  1914,  that  the  de- 

r  fendant  conceived  it  as  unnecessary  to  make 
a  r^jort  as  upon  the  buggy  tongues.  It  is 
L  true  that  the  foregoing  reports  do  not  report 
payments  of  royalty,  and  that  the  defend- 
ant never  did  pay  a  royalty  for  the  buggy 
tongues.  Its  excuse,  however,  was  that  It 
would  wait  for  the  Issuance  of  the  patoit. 
After  the  Issuance  of  the  patent,  Its  excuse 
was  that  the  patent  was  wiUtont  value.  If 
the  defendant  did  not  deem  Itself  liable  un- 
der Its  contract  for  the  buggy  tongues,  there 
was  no  occasion  tor  Its  report  of  the  same. 


[2]  It  does  not  avail  it  to  say  that  the 
patent  was  not  good.  It  was  competent  for 
It  to  contract  to  pay  a  royalty  even  on  an 
unpatented  device.  Ingraham  v.  Schaum, 
157  Pa.  88,  27  AtL  405. 

[S]  Nor  was  it  competent  to  the  defendant 
to  Impeach  the  validity  of  the  patent  Eagle- 
ton  Mfg.  Ck).  V.  West,  m  U.  S.  490,  4  Sup. 
Ct  593,  28  L.  Bd.  493;  Bureka  Clothes 
Wringer  Co.  v.  Bailey,  78  U.  S.  ai  WaU.) 
488.  20  L.  £d.  209;  Miami  Cycle  Co.  v. 
Bobtnson,  245  Fed.  568,  158  C.  C.  A.  22. 

The  stock  delivered  by  the  plaintiffs  to  the 
defendant  pursuant  to  the  contract  includ- 
ed the  plaintiffs'  sample  "all-steel  buggy 
tongue."  This  was  the  model  upon  which 
the  manufacture  of  all-ste(d  buggy  tongues 
by  the  defendant  was  begun.  We  are  satis- 
fied t^at  no  other  coostmctlAD  of  this  con- 
tract Is  tolerable  than  that  It  was  intended 
to  Include  the  entire  scope  of  Hanson's  de- 
vices pertaining  to  "all-steel  tongues."  The 
defendant  got  the  full  benefit  of  the  contract 
as  so  construed,  lite  plaintiffs  aoqnlred  the 
Bolte  pat«it8  at  an  expense  to  themselves 
of  '$89&  and  gave  to  the  defoidant  the  full 
benefit  of  It  firee  of  cost.  To  say  that  this 
benevolence  struck  down  th^r  ,  preexisting 
right  to  loyalty  for  the  all-keel  buggy 
tongues  would  be  harsh  reasoning. 

[4]  We  hold,  therefore,  that  the  Insertion 
of  the  memorandum  pertaining  to  the  Boltje 
patents,  though  It  added  to  the  benefit  re- 
ceived by  the  dettodant  pursuant  to  the  con- 
tract, It  took  nothing  from  the  right  of  the 
plaintiffs  to  recover  royalty  pdrsnant  to  the 
contract  as  originally  executed. 

[1]  II.  The  appellant  complains  of  the 
computation  of  royalties  due  as  being  er- 
roneous and  excessive.  The  provision  for 
the  rate  of  royalty  is  contained  In  paragrai^i 
3.  The  contention  of  the  appellant  Is  that. 
Inasmuch  as  Its  .gross  sales  exceeded  |10,000, 
It  was  liable  only  for  a  royalty  of  6  per 
cent.  The  trial  court  allowed  the  compu- 
tation on  the  basis  of  10  per  cent  for  the 
first  $5,000  and  7%  per  cent  for  the  next 
$5,000  and  6  per  cent  on  the  excess  over 
$10,000.  The  terms  of  the  contract  are  not 
free  from  ambiguity  at  this  point  They  are 
literally  capable  of  the  construction  cmi- 
tended  for  by  the  appellant  To  so  construe 
the  contract,  however.  Is  to  Involve  it  In  con- 
tradiction and  absurdity.  Under  the  clear 
provisions  of  the  contract  the  plaintiffs 
would  have  been  entitled  to  royalties  amount- 
ing to  $875  upon  sales  amounting  to  $10,000 ; 
and  yet,  according  to  the  construction  con- 
tended for  by  appellant.  If  the  sales  were 
to  amount  to  $10,001  the  royalty  would 
amount  only  to  $500.  The  royalties  for 
sales  amounting  to  $9,000  would  greatly  ex- 
ceed those  for  sales  amounting  to  $11,000. 
Here  again  the  parties  themselves  put  a  prac- 
tical construction  upon  the  contract  and 
clearly    disclosed   their   own    understanding 
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of  It  On  March  13,  1914,  the  president  of 
the  defendant  company  presented  to  the 
plaintiffs  the  following  writing  as  a  propos- 
ed modification  of  the  contract,  and  the  same 
was  signed: 

"Monticello,  Iowa,  Mch.  13,  1914. 
"Special  Agreement. 

"On  account  of  the  wagon  tongues  costing 
more  to  manufacture  than  we  estimated  at  the 
time  of  our  original  contract,  dated  Augtist  7, 
1013,  we  agree  on  a  five  per  cent,  royalty  com- 
mission in  lieu  of  the  royalty  commissioD  as 
mentioned  in  our  contract  of  August  7,  1913, 
which  was  ten  per  cent.,  7'/^  per  cent,  and  5  per 
cent.  The  above  agreement  goes  into  effect  Jan- 
uary 1,  1915. 
"B.  P.  Hanson.  Hall  Manufacturing  Company, 
"L.  Grenard.         By  J.  S.  Hall,  President." 

The  sales  of  the  company  had  already  ex- 
ceeded $10,000,  and  there  was  no  occasion 
for  the  modification  if  the  contract  was  un- 
derstood by  the  parties  as  now  construed 
by  the  defendant  We  think,  therefore,  that 
the  <mly  reasonable  construction  which  can 
be  ai^lled  to  the  contract  is  that  the  sliding 
scale  thereof  ceased  when  the  quantity  of 
production  reached  $10,000,  and  that  all' ex- 
cesses thereafter  should  bear  a  royalty  of 
5  per  cent  only. 

The  conclusions  thus  reached  by  ns  are  de- 
cisive of  the  case  on  this  appeal.  The  evi- 
dence below  wag  undisputed.  The  trial  court 
in  its  instructions  to  the  Jury  adopted  the 
construcCion  of  the  'contract  which  we  have 
h<ere  approved,  both  as  to  the  subject-matter 
thereof  and  as  to  the  measure  of  recovery. 
The  points  considered  are  the  only  grounds 
of  reversal  urged.  The  Judgment  below  is 
therefore  affirmed. 

PRESTON,  O.  J.,  and  lADD  and  SAL- 
INOER,  J  J.,  concur. 


ENGBE  V.  GREAT  NORTHERN  RT.  CO. 
(No.  20924.) 

(Supreme  Court  of  Minnesota.    Nov.  22,  1918.) 

(Stillaliu  hy  the  Court.) 

1.  Mastfk  and  Sesvant  <e=9286(16)  —  Safe 
Place  to  Wohk— Evidence. 

The  evidence  sustains  a  finding  of  the  jury 
that  the  defendant  negligently  allowed  the  ac- 
cumalation  of  steam  in  its  roundhouse  in  which 
the  plaintiff  was  working,  and  as  a  result  of  its 
negligence  be  fell  into  an  engine  pit  and  was  in- 
jured. 

2.  Master  and  Sebvant  <S=>288(2)— Assump- 
tion OF  BtSK— Evidence. 

The  evidence  was  not  such  as  to  reouire  a 
finding  that  the  plaintiff  assumed  the  risk. 

3.  Release  <^=3l7(2)— Misbepkbsentation  of 
Material  Fact. 

A  release  of  «  cause  of  action  procured  by 
the  misrepresentation  of  a  material  fact,  though 
innocently  made,  affords  a  ground  of  avoidance, 
following  Jacobson  v.  Chicago,  Milwaukee  &  St. 
Paul  Ey.  Co.,  132  Minn.  181,  156  N.  W.  251, 
L.  R.  A.  1916D,  144,  Ann.  Cas.  1918A,  355,  and 
other  cases. 


Appeal  fr«Hn  District  Court  Lyon  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Action  by  Martin  Bnger  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff,  and  from  an  order  denying  its  al- 
ternative motion  for  Judgment  or  a  new 
trial,  defendant  appeals.    Order  affirmed. 

M.  L.  Countryman  and  A.  L.  Janes,  both 
of  St  Paul,  and  James  H.  Hall,  of  Marshall, 
for  appellant.  Tom  Davis  &  Ernest  A.  Iklicb- 
el,  of  Marshall,  for  respondent 

DI6ELL,  J.  Action  to  recover  fOr  pe^ 
sonal  injuries.  There  was  a  verdict  for  the 
plaintiff.  Olie  def«idant  appeals  from  the 
order  denying  its  Bltematlve  motion  for 
Judgment  or  a  new  trial. 

[1]  1.  The  plaintiff  was  employed  by  the 
defendant  as  a  machinist  in  Its  roundhouse 
at  'WlUmar.  He  was  injured  by  failing  Into 
a  concrete  engine  pit  These  engine  pits  are 
a  few  feet  deq>  and  are  between  the  rails 
of  the  tracks,  and  are  made  use  of  by  the 
machinists  in  working  underneath  engines. 

The  plaintiff  was  working  In  the  cab  of 
an  engine.  The  angle  cock  at  the  rear  of 
the  tender  was  open,  and  in  the  proper  dis- 
charge of  his  dntiies  he  got  down  to  close  It. 
In  trying  to  get  to  it  he  stepped  or  fell  into 
the  engine  idt  and  was  injured. 

The  roundhouse  was,  at  the  time,  so  much 
filled  with  steam  by  the  "blowing  ofT'  of 
another  engine  that  the  plaintiff  could  see 
but  imperfectly,  though  he  carried  a  torch. 
He  groped  along  vtrlth  his  band  on  the  side 
of  the  tender  as  he  went  to  close  the  angle 
cock.  There  was  evidence  that  a  practical 
method  was  provided  for  carrying  the  steam 
out  of  the  roundhouse.  It  is  claimed  that 
the  defendant  was  negligent  in  allowing  the 
steam  to  be  discharged  and  to  accumulate 
in  the  roundhouse  to  the  extent  stated. 
Tbia  was  the  ground  of  negligence  submit- 
ted to  the  Jury. 

We  reach  the  conclusion  that  the  evidence 
made  the  question  of  the  defendant's  negli- 
gence for  the  Jury. 

[2]  2.  The  plaintiff  had  worked  about  the 
roundhodse  ifor  many  years.  Steam  in  great- 
er or  less  quantities  is  in  the  roundhouse 
frequently,  and,  to  some  extent  necessarily- 
At  times  there  was  perhaps  as  great  an  ac- 
cumulation as  cm  the  occasion  of  the  injury 
to  the  plaintiff.  His  claim,  however,  is  that 
this  condition  was  very  unusual.  The  evi- 
dence is  such  as  to  sustain  a  finding  that  be 
assumed  the  risk  of  this  condition,  but  not 
such  as  to  require  such  a  finding. 

[3]  3.  Some  time  after  his  injury  the 
plaintiff,  for  a  consideration,  executed  a 
written  release  of  bis  canse  of  action.  He 
claims  that  he  was  Induced  to  do  so  by  a 
material  misrepresentation  made  by  the  de- 
fendant's physician  as  to  the  extent  of  bis 
injury.     Sacb  a  miarepreaentatioo,  though 
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Innocently  made,  gives  a  gronnd  for  arotd- 
tng  the  release.  The  erldence  sustains  a 
finding  that  the  extent  of  plaintiff's  injuries 
was  misrepresented  to  him  at  the  time,  and 
tbe  case  Is  within  the  holdings  In  Jacobson 
▼.  Chicago,  Milwaukee  &  St  Paul  Ry.  Co., 
132  Minn.  181, 156  N.  W.  251,  I*  E.  A.  1916D, 
lU,  Ann.  Gas.  1918A,  355,  and  Smith  v. 
Great  Northern  Ry.  Co.,  139  Minn.  343,  166 
N.  W.  350. 
Order  afDrmed. 


kaUjANd  v.  city  of  BRAINBRD. 

(No.  20987.) 
<Supreme  Ooort  of  Minnesota.    Nov.  22,  1918.) 

(Syttabui  ha  t\e  Court.) 

L  Neougence  «=>92— Imputed  Neouoencb 
— DuvBB  or  Automobile. 
The  negligence  of  the  driver  of  an  automo- 
lale  hired  by  tlie  plaintiff,  who  rode  in  it,  but 
neither  had  nor  assumed  control,  is  not  imputed 
to  him. 

2.  PaOPBESTT  o»  iNSTBtrcnoN. 
An  instruction  requested  by  the  defendant, 

that  the  negligence  of  the  driver  is  not  imputed 
to  a  passenger  "unless  he  had  authority  to  con- 
trol or  was  charged  with  a  duty  to  control 
such  driver,  or  had  reason  to  snspMt  a  want  <rf 
care  or  skill  on  the  part  of  such  driver,"  was 
properly  refused. 

3.  Neolioence  «=92— Imputed  Neolioencx 

— DlSTlNGUIBHED  niOK  PLAISTTIFF'S  NEQU- 
I  OEKCE. 

Tbe  personal  negligence  of  the  passenger, 
contribntug  to  his  injury,  bars  a  recovery ;  but 
I        soeb  negligence  is  distinct  from  the  negligence  of 
another,  unputed  to  the  passenger  because  of 
agency  or  relatiiHisliip. 
I       4.  Damages  4=3173(2)  —  Pebbohai.  Injuby— 
Btiderce. 
nie  plaintiff  was  an  apprenticed  bricklay- 
er.  Bis  apprenticeship  would  expire  six  months 
after  his  injury.     It  was  not  error  to  permit 
proof  of  the  wages  of  a  Journeyman  bricklayer 
in  the  communis  as  bearing  on  damages. 

(Additional  SvOalut  bv  Editorial  Staff.; 
5.  MuwiciPAi,    Oobpobationb    <e=705(10)    — 

CONTWBUTOBY    NlGlIGENCE— PaSSENGEB   IH 

Automobile. 
Tlie  personal  negligence  of  a  passenger  in 
an  automobile  driven  by  another,  contributing 
to  his  injury,  bars  a  recovery. 

Appeal  from  District  Court,  Crow  Wing 
County;  C.  W.  Stanton,  Judge. 

Action  by  Arnold  Kalland  against  the 
City  of  Bralneid.  Verdict  for  plaintiff,  and 
from  an  order  denying  its  altematlTe  mo- 
tion for  judgment  or  a  new  trial,  the  de- 
fendant appeals.    Order  affirmed. 

W.  H.  Crowell,  of  Bralnerd,  for  appellant 
I       M.  E.  Ryan,  of  Bralnerd,  for  respondent 

I  DIBBIiL,   J.     Tbe  plalutife,   a    passenger 

in  a  hired  aatomobUe,  was  Injured  because 
of  a  defect  in  a  street  of  the  def«idant  city. 
He  had  a  verdict  and  the  city  appeals  from 


I 


so  order  denying  Its  alteruative  motion  for 
Jndgmoit  or  a  new  trlaL  There  Is  no  ques- 
tion of  tbe  sufficiency  of  the  evidence  to  sus- 
tain a  finding  that  the  dty  was  negligent 


[1]  1.  Tbe  plaintiff  hired  an  aatomot>Ue 
to  take  him  and  some  companions  a  few 
miles  out  of  Bralnerd.  He  had  no  right  of 
control  over  the  movements  of  the  automo- 
bile, nor  did  he  assume  any,  nor  were  he  and 
the  driver  engaged  In  a  Joint  undertaking. 
Under  our  holdings  and  under  tbe  nearly 
universal  holdings  elsewhere  the  negligence 
of  the  driver  under  such  drcnmstances  is  not 
Imputed  to  the  plaintiff.  Tbe  doctrine  Is  ful> 
ly  discussed  In  Follman  v.  Mankato,  35  Minr. 
622, 29  N.  W.  817,  S9  Am.  Rep.  340,  and  Cotton 
V.  WUlmar.  etc.,  By.  Co.,  99  Minn.  866,  109  N, 
W.  885, 8  L.  R.  A.  (N.  S.)  643. 116  Am.  St  Rep. 
422,  9  Ann.  Cas.  935^  And  see  Bunnell's 
Miim.  Dig.  &  Supp.  I  7037  et  aeg.;  note  8 
h.  R.  A.  (N.  S.)  IW7-677;  note  U  B.  A.  1915A, 
761,  766.  The  court  rightly  charged  that 
tbm  negligence  of  the  driver  was  not  Imputed 
to  tbe  plaintiff. 

[2, 3,  t]  2.  The  defendant  requested  an  In- 
struction to  the  effect  tliat  the  ne^lgence  of 
a  driver  is  not  Imputed  to  a  passenger  **un- 
less  he  had  authority  to  control  or  was 
charged  with  the  duty  to  control  such  driver, 
or  had  reason  to  suspect  a  want  of  care  or 
skill  on  tbe  part  of  such  driver." 

Thaagb  the  negligence  of  the  driver  Is  not 
Imputed  to  the  passenger  tbe  personal  negli- 
gence of  the  latter  contributing  to  his  In- 
jury bars  a  recovery.  This  question  is  con- 
sidered In  some  of  our  recent  cases.  Chris- 
tison  V.  8t  Paul,  etc.,  Ry.  Co.,  138  Minn. 
456,  165  N.  W.  273;-  McDonald  v.  Mesaba 
Ry.  Co.,  137  Minn.  275,  163  N.  W.  298;  Car- 
negie T.  6.  N.  Ry.  Co.,  128  Minn.  14,  150  N. 
W.  164. 

some  confusion  arises  because  of  a  failure 
to  distinguish  always  between  negligence 
which  is  imputed  and  the  i>wsonal  negllgoice 
of  the  passenger.  The  distinction  Is  obvious. 
The  imputation  of  negligence  comes  because 
of  agency  or  relationship  and  there  need  be 
no  fault  on  the  part  of  tbe  one  to  whom  neg- 
ligence is  Imputed,  ^e  negligence  of  the 
passenger  which  prevents  recovery  is  his 
own  negligence  which  contributes  to  his  in- 
jury. 

The  refusal  to  give  the  requested  Instruc- 
tion was  right  There  was  no  evidence  that 
the  plaintiff  had  authority  to  control  the 
driver.  Be  was  not  charged  with  the  duty 
of  control.  There  is  no  evidence  that  he  had 
reason  to  suspect  a  want  of  care  or  skill  on 
the  part  of  the  driver;  and  if  he  had  had 
Imowledge  of  want  of  care  In  the  driver  his 
knowledge  would  have  Iwrne  upon  contribu- 
tory negligence  rather  than  upon  the  Imputa- 
tion of  negligence. 

Counsel  for  tbe  dty  dtes  Cunningham  v. 
Thief  River  Falls,  84  Minn.  21,  86  N.  W.  763, 
and  Carnegie  v.  G.  N.  Ry.  Co.,  128  Minn.  14, 
150  N.  W.  164,  in  support  of  the  Instruction. 
In  both  the  effect  of  knowledge  in  the  pas- 
senger of  Incompetency  or  carelessness  In  the 
driver  Is  considered  upon  tbe  question  of  his 
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contributory  negligence  and  Is  conceded  to 
have  a  bearing;  but  In  neitber  Is  It  beld  to 
bear  npon  the  question  of  Imputed  negligence. 
Neitber  case  sustains  tbe  instruction  asked. 

The  court  left  the  question  of  contributory 
negligence  to  tbe  Jury  and  it  did  not  find  its 
existence.  It  is  very  doubtfnl  whether  a 
finding  of  such  negligence  could  be  sustained. 
It  Is  not  important  upon  this  appeal  for  It 
was  not  found. 

[4]  3.  Tbe  idalntiff  was  an  apprenticed 
bricklayer.  His  apprenticeship  was  to  expire 
within  six  months  after  tbe  accident.  He 
was  allowed  to  show  the  wages  of  a  journey- 
man bricklayer  in  the  community.  It  is 
claimed  that  this  was  error  because  the  dam- 
ages thus  sought  to  be  proved  were  remote 
and  specnlative. 

Reliance  is  placed  by  tbe  city  upon  Coitrai 
Foundry  Co.  v.  Bennett,  144  Ala.  184,  89 
South.  574,  1  L.  R.  A.  (N.  S.)  1180,  IIS  Am. 
St  Rep.  32.  There  the  period  of  apprentloe- 
shlp  was  three  years  and  the  apprentice  bad 
served  only  six  or  seven  weeks.  It  was  held 
ttaat  the  wages  of  a  Journeyman  coald  not  be 
shown.  A  similar  holding  was  made  in  Ohio 
Valley  Tmst  Co.  v.  Wemke,  42  Ind.  App.  326, 
84  N.  B.  998.  There  the  period  of  apprentice- 
ship would  have  expired  in  two  years.  There 
are  other  cases  somewhat  similar  in  principle 
but  variant  in  their  facts.  See  note  1  Li.  R. 
A.  (N.  S.)  1150.  The  difterenoe  between  the 
two  cases  cited  and  tbe  one  at  bar  should 
be  noted.  Here  the  plaintiff  bad  bat  a  few 
months  more  of  apprentlceehip.  It  was  not 
onoT  to  let  evidence  of  the  wages  of  a  .jour- 
neyman go  to  the  jury.  We  do  not  say  that 
It  would  have  been  error  to  exclude  it.  The 
practical  objection  to  such  evidence  is  that 
it  invites  new  Issues,  and  may  confuse  the 
jury,  and  tends  to  prolong  tbe  trial.  At  the 
best  it  is  only  of  indirect  value  in  determin- 
ing damages.  To  some  extent  tbe  question 
of  its  admission  is  a  practical  one  for  tbe 
trial  court.  We  do  not  adopt  so  narrow  a 
rule,  though  there  may  be  authority  for  it, 
as  would  result  In  holding  it  error  to  receive 
such  evidence  under  tbe  facts  as  we  have 
stated  them. 

Order  affirmed. 


In  re  WHEELER.* 
WHEELER  V.  CRANE. 
(No.  20082.) 
(Supreme  Court  of  Minnesota.    Nov.  15,  1918.) 

(Syllahut  Iv  the  Court.) 

Appeal  and  Error    <*=»370— Notick  of  Ap- 
PEAi/— Appeal  Fee— Effect. 

To  render  an  appeal  effective  for  any  pur- 
pose the  notice  of  appeal  and  the  bond  must 
be  filed  and  the  appeal  fee  must  be  deposited 
within  the  statutory  time  for  taking  the  appeal. 
This  time  having  expired  before  the  deposit  of 
the  appeal  fee  and  no  mistake  beinjf  shown,  the 
appeal  never  became  effective  and  is  dismissed. 


Appeal  from  District  Court,  Henneptn 
Coimty;   W.  C.  Leary,  Judge. 

In  the  matter  of  the  application  of  Albert 
M.  Wheeler,  etc.,  against  Jay  W.  Crane. 
Judgment  for  reiqxxident,  and  Wheeler  ap- 
peals.   Appeal  dismissed. 

Harry  A.  Hageman,  of  St  Paul,  for  ap- 
pellant Jay  W.  Crane,  of  Minneapolis,  for 
respondent. 

TAYLOR,  C.  Respondent  moves  to  dismiss 
this  appeal  on  the  ground  that  it  was  not 
perfected  within  tbe  time  limited  by  statute' 

The  judgment  was  rendered  and  entered 
on  October  23,  1917.  The  notice  of  appeal 
and  bond  were  served  ^ind  filed  in  Marcli, 
1918,  but  the  appeal  fee  was  not  deposited 
with  the  clerk  of  the  lower  court  nntll  April 
24,  1918,  one  day  after  the  expiration  of  the 
time  within  which  an  appeal  could  be  taken. 

Section  2  of  cbapter  66  of  the  Laws  of 
1917  (Gen.  St.  Supp.  1917,  S  7995)  after  pro- 
viding for  the  service  of  a  notice  of  appeal 
further  provides: 

"To  render  the  appeal  effectiTe  for  any  i>nr- 
pose  the  party  appealing  shall,  within  the  tim« 
provided  by  law  for  taking  such  appeal,  file 
said  notice  togetiier  with  the  bond  on  appeal 
with  the  clerk  of  the  lower  conrt,  and  at  the 
time  of  filing  such  notice  and  bond,  such  ap- 
pellant shall  deposit  with  the  derk  the  sum 
of  $15,  of  which  ten  dollars  shall  be  transmit- 
ted to  the  clerk  of  the  Supreme  Court  as  pro- 
vided in  section  7906,  Qeneral  Statutes  1913,  ag 
and  for  the  filing  fee  required  in  tbe  Supreme 
Court  by  chapter  177,  Laws  1916,  and  the 
remainder  retained  by  the  clerk  of  the  court  be- 
low as  and  for  the  fee  provided  in  section 
5756^  General  Statutes  1913,  subdivision  50. 
Whenever  a  party,  in  good  faith,  gives  notice 
of  appeal  from  a  judgment  or  wder,  and  omits, 
through  mistake,  to  do  any  other  act  necessary 
to  peifect  the  appeal,  or  to  stay  proceedings, 
the  court  may  permit  an  amaulment  oa  such 
terms  as  may  be  just." 

Section  3  of  the  same  diapter  (section 
7996)  provides: 

"Upon  an  appeal  being  perfected,  the  clerk  of 
the  court  appealed  from  shall  immediately  ti'ans- 
mit  to  the  derk  of  the  Supreme  Court  the  ten 
dollar  fee  prescribed  by  section  7995,  General 
Statutes  1913,  together  with  a  certified  copy  of 
the  notice  and  bond  upcm  appeal,  and  tbe  filing 
thereof  shall  vest  in  the  Supreme  Court  jurisdic- 
tion of  the  cause." 

Section  1  of  the  same  diapter  (section 
5761 — ^1),  after  providing  for  the  payment  of 
the  sum  of  ten  dollars  to  the  clerk  of  the 
Supreme  Conrt  in  cases  of  ai^eal  and  of 
other  sums  in  certain  other  cases,  further 
provides: 

"l%e  clerk  shall  not -file  any  paper,  issue  anv 
writ  or  certificate^  or  perform  any  service 
enumerated  herein,  nntil  the  payment  therefor 
shall  have  been  made,  and  when  made  he  shall 
pay  audi  sum  into  the  state  treasuiy." 

"To  render  the  appeal  effective  for  any 
purpose,"  the  statute  requires  tihe  appellant 
to  file  the  notice  of  appeal  and  the  bond 
with  the  cierk  of  the  lower  court  within  the 
time  limited  for  taking  an  act)eal,  and  to 
deposit  the  appeal  fee  wltti  the  clerk  at  the 
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time  of  flllng  tbe  notice  and  bond.  If  tbls 
provision  l^t  any  donM  that  the  deposit 
of  the  appeal  fee  was  necessary  to  perfect 
tlie  appeal,  tbe  doubt  Is  removed  by  the  other 
provisions  quoted.  The  Legislature  would 
not  require  the  clerk  of  the  lower  court  to 
transmit  ten  dollars  of  the  appeal  fee  to 
tbe  clerk  of  the  Supreme  Court  immediately 
npon  the  appeal  being  perfected,  if  the  ap- 
peal could  be  i)erfected  without  the  deposit 
of  such  fee.  The  Legcislatnre  would  not  have 
prohibited  the  clerk  of  the  Supreme  Court 
from  filing  any  paper  in  the  case  until  he 
had  received  his  share  of  the  deposit  and 
then  have  made  the  filing  of  a  oertlfled  copy 
of  the  notice  and  bond  the  act  which  vests 
Jurisdiction  in  the  Suiweme  Court  if  it  had 
intended  the  appeal  to  be  of  any  effect  be- 
fore the  deposit  was  made.  Tbe  several  pro- 
visions of  the  statute  taken  together  put  b»- 
70Dd  question  the  intent  of  tbe  Legislature 
to  make  the  deposit  of  tbe  appeal  fee  a  con- 
dition precedent  to  the  perfecting  of  the 
appeal.  And  to  be  of  effect  for  any  purpose, 
the  aiq;>eal  must  be  perfected  within  the 
statutory  tlma  Filing  the  notioe  and  bond 
without  depositing  the  appeal  fee  was  of 
no  effect,  and  this  fee  not  having  been  de- 
posited within  the  statutory  time  the  appeal 
was  never  perfected. 

Appellant  makes  ho  claim  of  mistake  and 
offers  no  excuse  Tor  faiUng  to  make  the  de- 
posit at  the  proper  time,  and  hence  does 
not  bring  himself  within  the  provision  which 
permits  the  court  to  relieve  an  appelant  who 
tai  good  faith  gives  notice  of  appeal  but 
through  mistake  omits  aome  othor  necessary 
act 

Appeal  dismissed. 


In  re  ROGERS'  ESTATB. 

BENZ  et  aL  v.  ROGERS. 

(No.  20040.) 

(Supreme  Court  of  Minnesota.    Nov.  22,  1018.) 

(SyUahut  hti  the  CourtJ 

1.  ConsTB  ^»202(G)  — Afpbixatb  Jcribdic- 
TioN  —  DiamicT  Coukt—  Tbiax  Db  Novo  — 
BvioKircs. 

On  appeal  from  an  order  of  the  probate 
court,  the  district  court  tries  the  case  de  novo, 
and  with  all  the  M^  then  obtainable.  New 
tacts  developing  after  the  hearing  in  probate 
court  may  be  received  in  evidence.  A  district 
conrt  decree  in  another  suit,  involving  issues 
over  which  the  probate  court  had  no  Jurisdiction, 
and  entered  during  the  pendency  of  the  appeal, 
may  be  received  in  evidoioe,  if  pertineat  to  tbe 
usue. 

2.  ExEcnroBs  Airn  ADiaNiSTBAToas  «=>194^) 
—Widow's  Application  fob  Aixowance — 
evidencb — contbact. 

A  contract  between  the  widow  and  other  der- 
Mea  under  a  will,  disposinc  of  the  estate  of  the 
deccagfd  in  a  manner  different  from  the  terms  of 
tbe  will,  and  which  has  by  decree  been  detprmin- 
M  to  be  a  valid  contract,  may,  with  the  de- 


cree, be  received  in  evidence  on  tbe  hearing  of  an 
application  of  the  widow  for  an  allowance. 
3.  SXSOTTTOBB   AZto   Administbatobs   €=>184, 
189— Widow's    Allowance— Waives— Con- 
tract. 
The  widow's  right  to  an  allowance  for  main- 
tenance under  the  statute  may  be  waived  by 
contract    The  contract  in  evidence  in  this  case 
operated  as  a  waiver  of  appellant's  right  to  such 
an  allowance. 

Appeal  from  District  Court,  Hennepin 
County ;  O.  J.  Rock  wood,  Judge. 

In  tbe  matter  of  the  estate  of  John  D.  Rog- 
ers, deceased.  Proceeding  by  Berman  L. 
Benx  and  others  against  Mae  E.  Rogers.  De- 
fendant's application  for  an  allowance  de- 
nied, and  she  appeals.    Order  affirmed. 

George  fi.  Smith  and  A.  B.  Jackson,  both 
of  Minneapolis,  for  appellant.  James  E. 
O'Brien  and  Charles  J.  Tryon,  both  of  Min- 
neapolis, for  respondents. 

HALLAM,  J.  John  E.  Rogers  died  testate 
January  22,  1912.  On  Tebruary  1,  1012,  ap- 
pellant, his  widow,  entered  into  a  contract 
with  the  other  devisees  and  the  executors 
and  trustees  nnder  the  win,  disposing  of  the 
estate  among  themselves  in  a  manner  dif- 
ferent from  that  prescribed  In  the  will. 
Among  other  things  it  authorized  payment 
by  the  executors  to  appellant  of  $500  per 
month  for  maintenance  and  support  in  lieu 
of  an  allowance  of  |2,500  a  year  provided  in 
the  will  for  that  purpose.  At  the  same  time 
appellant  executed  a  separate  document  pur- 
porting to  accept  in  full  the  provisions  of 
the  will.  In  March,  1914,  appellant  filed  a 
petition  in  the  probate  court  asking  permis- 
sion to  revoke  this  separate  Instrument,  and 
on  January  19,  1915,  the  probate  court  made 
an  order  allowing  her  to  do  so.  In  May, 
1014,  appelant  petitioned  the  probate  court, 
reciting  among  other  things  that  an  action 
was  contemplated  to  cancel  the  contract  of 
February  1,  1912,  and  asking  for  an  allow- 
ance of  a  suitable  sum  for  her  current  sup- 
port and  maintenance  during  the  pendency  of 
this  litigation.  On  June  1,  1914,  the  probate 
court  granted  an  allowance  of  $600  per 
month  for  such  purpose,  to  continue  until  the 
determination  of  such  litigation.  Tbe  execu- 
tors and  devisees  appealed  to  the  district 
court.  Hie  appeal  came  on  for  trial  in  dis- 
trict court  on  June  11,  1017.  In  the  mean- 
time the  action  of  appellant  to  set  aside  the 
contract  had  been  commenced  and  tried.  On 
January  28,  1916,  the  district  teurt  made 
findings  determining  the  validity  of  the  con- 
tract and  this  decision  was  affirmed  by  this 
court  on  appeal.  Rogers  v.  Benz,  136  ■Minn. 
83,  161  N.  W.  396,  1056.  On  May  16,  1917, 
final  judgment  was  entered  in  the  district 
court  pursuant  to  this  dedslon. 

On  the  trial  in  this  proceeding  la  district 
couri  the  court  received  In  evidence  the  con- 
tract and  the  Judgment  roll  in  the  action 
determining  its  validity,  and  at  the  conclu- 
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akm  of  the  trial  denied  tlie  application  for 
an  allowance. 

[1]  1.  Appellant  claima  that  the  contract 
and  Judgment  roU  were  not  proper  evidence. 
We  think  they  were.  The  Jurisdiction  of  the 
district  court  in  probate  matters  is  appellate 
only.  The  Issue  on  appeal  Is  the  same  as  it 
was  in  probate  court.  The  district  court 
is  required  either  to  affirm,  or  to  make  the 
order  or  decree  which  should  haye  been  made 
by  the  probate  court,  or  remand  with  direc- 
tion to  make  such  an  order  or  decree.  G.  S. 
391.3,  $  7497.  Tet  the  function  of  the  district 
court  Is  not  merely  to  review  the  record 
made  In  the  probate  court.  The  matter  is 
tried  in  district  court  de  novo  in  the  same 
manner  as  If  originally  commenced  in  that 
court  (G.  S.  1913,  §  7497),  and  the  district 
court  tries  the  case  with  all  the  light  then 
obtainable.  New  facts  developing  after  the 
trial  in  the  probate  court  may  be  received  in 
evidence  in  the  district  court,  if  pertinent  to 
the  issue.  Strauch  y.  Ubler,  95  Minn.  304, 
104  N.  W.  536.  A  Judgment  between  the 
same  parties  upon  any  point  at  issue  Is 
res  adjudicata,  even  though  entered  after 
the  order  of  the  probate  court  was  made. 
Washburn  v.  Van  Steenwyk,  32  Minn.  336, 
355,  20  N.  W.  324.  The  question  is  not  wheth- 
er the  determination  of  the  probate  court 
was  right  upon  the  record  made  in  that 
court,  or  upon  the  evidence  then  obtainable, 
but  whether  the  same  order  would  be  prop- 
er upon  the  record  made  and  the  evidence 
produced  in  the  dislrict  court. 

It  may  well  be  that  the  probate  court  could 
not  have  entertained  the  litigation  involved 
in  the  cancellation  suit;  but  it  could  have 
received  in  evidence  the  decree  In  the  cancel- 
lation suit,  had  that  decree  been  then  ren- 
dered. Just  as  a  court  of  law  may  receive 
in  evidence  a  decree  of  a  court  of  equity 
determining  equitable  issues  which  the  court 
of  law  could  not  itself  entertain  or  deter- 
mine. This  decree,  entered  after  the  hearing 
in  probate  court,  was  properly  receivable  in 
evidence  on  the  trial  In  the  district  court. 
Just  as  any  other  newly  developed  fact  would 
be,  provided  only  It  had  some  material  bear- 
ing upon  the  Issues  involved. 

[2,  3]  2.  We  think  the  contract  and  the  ae- 
cree  were  material  evidence.  The  decree 
was  in  terms  a  dismissal  of  the  widow's  ac- 
tion to  cancel  the  contract,  but  It  was  in  fact 
a  dismissal  on  the  merits,  and  from  the  Judg- 
ment roll  It  is  clear  that  the  decree  was  a 
complete  and  final  determination  of  the  va- 
lidity of  the  contract.  The  offer  of  the  decree 
in  evidence,  therefore,  permitted  no  issue  to 
be  raised  as  to  the  validity  of  the  contract 

The  question  is,  then:  Did  this  contract, 
already  adjudicated  a  valid  one,  bar  or 
waive  the  widow's  right  to  an  allowance  for 
maintenance  under  the  statute?  It  has  been 
held  in  this  state,  that,  where  the  widow  of 
a  testate  elects  to  take  under  the  will,  she  is 


not  entitled  to  the  statutory  allowance  for 
maintenaiice.  Blakeman  v.  Blakeman,  61 
Minn.  315,  67  N.  W.  69.  As  indicated  hi  lUig- 
ers  V.  Beoes,  136  Minn.  83,  161  N.  W.  395, 
1056,  we  do  not  regard  this  contract  as  a 
statutory  election  to  take  under  the  will  nor 
do  we  recognize  the  contract,  as  it  is  in  fact 
labeled,  as  a  "modificaticm"  of  the  will  and 
an  acceptance  of  the  will  as  modified.  We  re- 
gard it  as  it  is  in  substance,  as  a  valid  dis- 
position by  the  parties  of  the  properly  rights 
acquired  by  them  from  the  deceased. 

The  decision  in  the  Blakeman  Case  is  per- 
tinent here  bo  tar  as  it  holds  that  ttie  provi- 
sion of  the  statute  for  an  allowance  for  main- 
tenance Is  not  absolute,  but  may  be  waived. 
The  widow  of  a  testate  may  have  the  right 
to  Bwix  allowance  or  she  may  lose  it,  accord- 
ing as  she  exercises  her  option  to  take  or 
not  to  take  under  the  will.  If  it  is  a  rigbt 
which  she  may  waive  by  election,  we  see  no 
reason  why  she  may  not  waive  it  by  contract. 
We  hold  that  she  may  do  so.  This  decision 
is  in  consonance  with  the  authorities  on  the 
subject.  See  OUes  r.  GUes,  135  Ga.  683,  70  8. 
B.  335.  See,  also,  Deller  v.  Deller,  141  Wis. 
255,  124  A.  W.  278,  25  L.  R.  X.  (N.  S.)  731. 

It  was  the  clear  intent  and  purpose  of  the 
contract  of  Fdiniary  1,  1912,  that  a{^)ellant 
should  waive  or  forego  all  her  rights  in  the 
property  of  the  estate,  Except  those  vouch- 
safed to  her  by  the  contract  Itself  The  con- 
tract provided  for  a  very  substantial  month- 
ly allowance  for  support  and  maintenance, 
the  use  of  a  living  apartment,  and  a  special 
rate  for  meals.  It  is  clear  that  it  was  not 
intended  tliat  there  should  still  remain  to  hnr 
the  right  to  another  monthly  allowance,  to 
be  made  by  the  probate  «oart,  for  the  same 
purpose. 

Order  affirmed. 


VASEY  v.  SAARI  et  «1.    (No.  20954.) 
(Supreme  Court  of  Minnesota.    Nov.  22,  1918.) 

(Bvlla1m»  Jn/  the  Court.) 

1.  PaiNcrPAi.  ANo  AOENT  4=>124(2)  —  Ques- 
tion FOB  JnBT— CoNSTBiTcnoir  or  Ambiov- 
oua  LEiTEas  aitd  TrajtosAKB. 

Where  necotiations  are  conducted  wholly  by 
letters  and  telegrams  and  these  are  nnambifu- 
ous,  it  ivrolrts  up<a  the  ooort  to  determine' 
their  effect. 

2.  Appbai.  xin>  Ebbob  «»1062(1)-^abiu.es8 

EBHOB— SUBUSSIOIT  or  ISBUKS. 

Where  the  verdict  may  have  been  based  up- 
on an  issue  erroneously  sulMnitted  to  the  jnry, 
there  must  be  a  new  tnal  nnleas  it  conclusively 
appears  that  the  prevailing  party  was  entided 
to  the  verdict  upon  other  groonds. 

Appeal  from  District  Court,  St  Louis 
County;   Martin  Hughes,  Judge. 

Action  by  W.  R.  Vasey  against  Jacob  Saarl 
and  others.  Verdict  for  plaintiff,  motion  for 
Judgment  notwithstanding  the  verdict  or  for 
a  new  trial  denied,  and  defendants  appeal. 
Order  reversed. 
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Larson  ft  Maraeh,  of  Dolath,  for  Appel- 
lants. John  H.  Norton,  of  Duluth,  for  re- 
spondent. 

TATLOR,  C.  Defendants  were  engaged  In 
logging  In  St.  Louis  county  during  the  winter 
of  1915  and  1916  and  hired  three  carloads  of 
horses  from  H,  C.  Weinstock  of  Eau  Claire, 
Wis.,  for  use  In  their  logging  operations. 

I  Most  of  these  horses  belonged  to  third  par- 
ties and  not  to  Weinstock,  but  this  fact  was 
not  disclosed  to  defendants  until  after  they 
had  contracted  with  Weinstock  for  the  hordes 
and  he  had  dellrered  them.  Twelve  of  these 
horses,  six  teams,  belonged  to  W.  R.  Vasey 
and  J.  K  Vasey  and  bad  been  procured  by 
Weinstock  under  a  written  contract  made 
January  4,  1816,  wbldi  be  had  asaumed.  to 
execute  in  tbe  name  of  defendants  as  tbeir 
agent  and  In  which  be  recited  that  his 
authority  to  make  it  waa  given  in  a  tele- 
gram of  December  10,  191a.  When  tbe 
time  for  settlement  arrived  at  tbe  end 
of  the  Ic^Eging  seaaon,  defendants  claimed 
tbe  ri^t  to  settle  with  Weinstock  for  all 
tbe  horses  whether  owned  by  him  or  not  as 

I  they  bad  all  been  furnished  by  him  and  un- 
der the  contract  made  with  liim.  Defend- 
ants also  claimed  a  reduction  from  the  con- 
tract price  for  the  Vasey  horses  on  the 
ground  that  they  were  too  light  for  the  work 
and  had  been  of  little  use.  Tbe  Vaseys  re- 
fused to  allow  the  reduction.  There&fter  W. 
B.  Vasey  acquired  the  Interest  of  J.  E.  Vasey 
in  the  dalm,  and  brought  this  suit  to  recover 
the  compensation  provided  for  in  the  Con- 
tract of  January  4,  1916,  executed  In  tbe 
name  of  defendants  by  Weinstock.    At  the 

j       trial  only  two  Issues  were  submitted  to  the 

1  jury:  Whether  defendants  had  authorized 
Weinstock  to  make  the  contract  of  January 

'  4tb  as  their  agent;  and,  if  not,  whether  they 
had  subsequently  ratified  that  contract.  The 
court  eliminated  from  the  case  tbe  claim 
of  a  settlement  with  WelnstocK,  and,  the 
amount  due  by  the  terms  of  the  contract  be- 

I        Ing  undiluted,  directed  the  jury  to  return  a 

'  verdict  for  the  amount  claimed  If  they  found 
either  of  the  above  issues  In  plaintiff's  favor. 
The  Jury  found  for  plaintiff.  Defendants 
moved  for  judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial  and  appealed  from 
tbe  order  denying  their  motion. 

Defendants  contend  that  there  Is  no  evi- 
dence tmdlng  to  show  that  Weinstock  was 
erer  their  agent  or  ever  bad  authority  to 
make  the  contract  of  January  4th  on  their 
behalf,  and  that  the  court  erred  in  submit- 
ting that  question  to  tbe  Jury. 

[1]  Defendants  and  Weinstock  were  stran- 
gers to  each  other  and  the  negotiations  be- 
tween them  were  wholly  by  means  of  letters 
and  telegrams.  These  negotiations  were  be- 
gun by  Weinstock  who  on  December  3,  1915, 
wrote  defendants: 

"I  am  informed  that  you  want  to  hire  some 
bones  for  logging,  if  so  X  could  furnish  you 
with  a  carloMl  weighing  from  bf teen  (1,600]  upw  i 


State  wage*  and  condition  that  you  want  tkiem 
and  would  be  glad  to  hire  them  to  you." 

On  December  5th,  defendants  answered: 
"Replying  to  yourg  of  December  8d,  you  may 
expect  to  hear  from  ua  in  a  few  daya  if  we  wiU 
need  additional  horses  for  our  operations  this 
winter." 

On  December  9tb,  Weinstock  wired: 
"Please  state  wages  for  teams  and  fore  both 
ways  and  will  you  insure  them  other  than  the 
wear  and  tear?    Let  us  know  at  once  and  can 
ship  Sunday  night." 

On  December  10th,  defendants  wired: 
"Will  pay  ^30  per  month  for  each  team  from 
date  of  their  arrival  natU  reloaded  on  cars  for 
return  shipment  and  pay  freight  both  ways. 
Stock  must  be  good.  If  we  permanently  difiabic 
or  kill  horse  we  will  pay  for  It.  If  above  Is 
satisfactory  ship  stock  Sunday  iiigfat.  An- 
swer." 

W^nstock  shipped  the  horses.  On  Decezo- 
ber  23d,  defendants  wrote  Weinstock  that 
they  could  use  eight  more  teams  and  asked 
if  be  could  furnish  them  immediately.  He 
shipped  them.  On  January  4,  1916,  Wein- 
stock wired  that  he  bad  eight  teams  which  he 
could  ship  if  defendanta  wanted  them,  and 
on  January  5tb  defendants  wired  to  ship 
them.  Tbe  horses  in  controversy  were  in 
this  last  shipment 

When  Welnstodc  made  the  contract  with 
the  Vaseys  on  January  4,  1916,  he  had  no 
unfilled  orders  from  defendants  for  horses, 
and  hla.  offer  to  furnish  the  eight  additional 
teams  bad  not  then  been  accepted.  In  that 
contract  he  referred  to  the  telegram  of  De- 
cember 10,  1915,  quoted  in  full  above,  as  con- 
stituting bis  authority  for  making  it;  but 
aU  tbe  horses  contemplated  in  that  telegram 
had  been  furnished  In  December.  Further- 
more the  correspondence  shows  clearly  that 
defendants  were  dealing  with  Weinstock  him- 
self as  the  party  from  whom  they  were  hiring 
tile  horses,  and  furnishes  no  basis  for'  an.  in- 
ference that  they  had  employed  him  as  an 
agent  toltlre  horses  for  them  from  third  par- 
ties. The  communications  between  them  be- 
ing wholly  in  writing  and  unambiguous,  the 
duty  devolved  upon  the  court  to  determine 
their  legal  effect,  and  It  was  error  to  submit 
that  question  to  the  Jury.  The  court  should 
have  ruled  as  a  matter  of  law  that  Wein- 
stock was  not  the  agent  of  defendants  and 
had  no  authority  to  bind  them  by  the  contract 
which  be  assumed  to  make  as  such  agent. 

[2]  The  evidence  is  sufficient  to  support  a 
finding  that  soon  after  the-  horses  in  con- 
troversy had  been  received,  defendants  were 
Informed  that  they  belong^  to  the  Vasejs 
and  of  the  contract  made  by  Weinstock,  and 
the  Issue  as  to  whether  defendants  had  rati- 
fied this  contract  was  properly  submitted  to 
tbe  jury;  but,  as  the  Jury  may  have  based 
their  verdict  upon  the  ground  erroneously 
submitted  to  them  there  must  be  a  new  trial 
unless  It  conclusively  appears  that  plaintiff  Is 
entitled  to  the  amount  allowed.  2  Dunnell's 
Digest,  i  7168. 

Upon  the  theory  of  defendants,  plaintiff 
would  be  in  tbe  yoeition  of  an  undisclosed 
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principal  for  whom  Welnstock  was  acting 
and  entitled  to  the  benefit  of  the  contract 
which  "Welnstock  made  with  defendants  un- 
less that  contract  had  been  modified.  Under 
that  contract  the  price  was  $4  per  month 
more  than  under  the  contract  of  January  4th; 
but  one  of  defendants  testified  that  plaintiff 
had  acquiesced  In  defendant's  contention  that 
the  settlement  should  be  made  with  Weln- 
stock, and  also  testified  that  Welnstock  had 
agreed  to  a  reduction  of  much  more  than  ^ 
per  month  for  the  reason  that  the  horses 
were  not  fit  for  the  work.  The  issues  which 
would  arise  If  the  right  of  recovery  were 
to  be  based  on  defendant's  theory  that  plain- 
tiff was  an  undisclosed  principal  for  whom 
Welnstock  had  acted,  were  neither  litigated 
nor  determined,  and  It  does  not  conclusively 
appear  that  plaintiff  Is  entitled  to  the  amount 
of  the  verdict 
Order  reversed. 


STATE  ex  rel.  HILTON,  Atty.  Gen.,  v.  FOUR 

LAKES  TELEPHONE  CO.    (No.  21037.) 
(Supreme  Court  of  Minnesota.    Nov.  22,  1918.) 

(Svllaiui  hy  the  Court.) 

1.  Telbgbaphs  and  Tklkphowm  «=>26%, 
New,  vol.  17  Key-No.  Series  —  Jdbibdiotion 

OF  KAJLEOAO  and   WAKEH0T3SE  COMMISSION 

—Statute. 
By  Laws  1015,  c.  152,  |!  1,  2  (Gen.  St  Supp. 
1917,  §i  462a-l,  462&-2),  the  Railroad  and 
Wsrebonse  Commission  is  given  jurisdiction  and 
supervisory  powers  over  telephone  companies  the 
same  as  it  has  over  railroad  and  express  com- 
panies ;  and  snch  jurisdiction  extends  to  all  com- 
panies which  are  engaged  in  famishing  telephone 
service,  regardless  of  the  character  of  their  or- 
ganization. 

2,  Constitutional  Law  «=»8()ffi)  —  Tele- 
GKAPHS  AND  Telephones  ®=»26%,  New,  vol. 
17  Key-No.  Series— Delegation  of  Judicial 
Powers— Powers  of  Railboad  and  Wabb- 
HousE  Commission  —  Rsasonableness  or 
Obdek. 

The  statute  is  not  unconstitutional  as  con- 
ferring judicial  powers  upon  the  Railroad  and 
Warehouse  Commission.    The  powers  conferred 
are  administrative  and  legislative  in  character. 
The  reasonableness  of  its  orders  is  a  judicial 
question  reviewable  on  an  appeal  to  the  district 
court  for  which  the  statute  provides. 
8.  Telegraphs  and  Telephones  «=»34:   *» 
26%,  New,  vol.  17  Key-No.  Series— Obliga- 
tions —  Service  —  Ordbb  of  Railboad  and 
Warehouse  Commission— Review. 
It  was  the  duty  of  the  telephone  companyto 
furnish  reasonably  adequate  service  and  facili- 
ties for  the  public  without  discrimination.     An 
order  of  the  commission,  directing  that  the  same 
telephone  facilities  and  service  be  furnished  to  a 
petitioner  as  to  others,  after  the  time  for  ai^ 
peal  and  when  none  was  taken  became  final,  and 
was  not  subject  to  attack  or  review  by  the  com- 
pany on  mandamus  to  enforce  it 
4.  Mandamus  €=>133— Enforcement  of  Ob- 
deb  OP  Railboad  and  Wabehoube  Commis- 
sion. 
Mandamus  is  a  proper  remedy  to  compel  the 
company  to  furnish  the  service  directed.     Al- 
though the  general  rule  is  that  mandamus  does 
not  lie  to  regulate  the  affairs  of  unincorporated 
associations,  such  rule  does  not  prevent  the  use 
of  the  writ  to  compel  the  performance  of  a  duty 


cast  by  law  upon  pnhlie  service  asaodationa. 
Besides  the  statute  expressly  anthorizee  the  use 
by  the  Attorney  General  of  any  appropriate  writ 
without  a  distmction  as  to  the  character  of  the 
organization  of  the  telephone  company. 

Appeal  from  District  Court,  Washington 
CJounty ;.  J.  N.  Searles,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Clifford  L.  Hilton,  Attorney  General,  against 
the  Pour  Lakes  Telephone  Company.  Per- 
emptory writ  Issued,  and  defendant  appeals. 
Order  affirmed. 

Comfort  8c  Cknnfort,  of  Stillwater,  for  ap- 
pellant Clifford  L.  Hilton,  Atty.  Gen.,  Henry 
G.  Flannery,  Asst  Atty.  Gen.,  and  Edwin  D. 
Bufllngton,  of  Stillwater,  for  respondent 

DIBELL,  3.  This  is  a  proceeding  In  man- 
damus on  the  relation  of  the  Attorney  General 
to  compel  the  respondent  telephone  company 
to  Install  service  for  one  Henry  Sullwold,  a 
farmer  living  a  few  miles  out  of  Stillwater. 
The  telephone  company  is  a  copartnership. 
Its  lin^  passes  near  Sullwold's  farm.  It  for- 
merly furnished  him  service  which  it  discon- 
tinued. The  court  granted  the  relator's  mo- 
tion on  the  pleadings  for  the  issuance  of  a 
peremptory  writ.  The  company  appeals  from 
the  order. 

[1]  1.  By  Laws  1916,  c.  152,  H  1.  2  (Gen. 
St  Supp.  1917,  U  4623—1,  4623—2),  the  Rail- 
road and  Warehouse  CJommlsslon  is  vested 
with  the  same  jurisdiction  and  supervisory 
power  over  telephone  companies  as  It  has 
over  railroad  and  express  companies;  and 
any  firm  or  association  or  copartnership 
owning  or  (^erathag  a  telephone  line  for  hire, 
or  furnishing  telephone  service  to  the  public, 
is  a  telephone  company  within  the  definition 
of  the  statute.  The  respondent  company  is 
such  a  company. 

[2]  2.  It  is  contended  that  chapter  152  Is 
unconstitutional  because  It  confers  upon  the 
Railroad  and  Warehouse  (DoKmlssion  judicial 
powers.  It  does  not  confer  judicial  power. 
The  duties  of  the  commission  in  connection 
with  tel^hone  companies  are  administrative 
and  legislative  in  character.  Upon  an  appeal 
to  the  district  court,  for  which  the  statute 
provides,  the  reasonableness  of  the  commis- 
sion's orders,  which  Is  a  judicial  question,  is 
for  determination.  See  State  v.  Great  N. 
Ry.  Co.,  130  Minn.  67,  153  N.  W.  247.  Ann- 
Cas.  1917B,  1201 ;  State  v.  G.  N.  Ry.  Co.,  135 
Minn.  19, 169  N.  W.  1089;  Brogger  v.  Chica- 
go, etc,  R.  Co.,  137  Minn.  338,  163  N.  W.  662. 
164  N.  W.  368.  The  statute  is  cwstitntlooaL 
[3]  S.  The  respondent  furnishes  a  public 
utility  and  It  Is  Its  duty  to  furnish  reasona- 
bly adequate  service  and  facilities  for  the 
accommodation  of  the  public  Laws  1815,  c. 
152,  f  4  (Gen.  St  Supp.  1917.  i  4623—4).  It 
is  an  implication  of  the  law  that  it  will  serve 
all  similarly  situated  without  diacrlmination. 
State  v.  Consumers'   Power  Oa,  119  Minn. 
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225,  137  K  W.  UW,  41  I,.  JEL  A.  (N.  S.)  1181, 
Ann.  Cas.  1914B,  19. 

Upon  the  peftltlon  of  Sallwold,  and  after 
beflring  had,  the  Railroad  and  WarAonse 
Commission  ordered  the  company  to  furnish 
him  the  same  telephone  service  and  fadUtles 
as  It  fnmlshed  others.  The  writ  alleges  the 
proceeding  before  the  commission  and  the 
determination  of  It  The  company  might 
have  appealed  within  thirty  days.  It  did 
not.  Therefore  the  order  of  the  commission 
became  Hiial.  Laws  7.916,  c.  162,  |  23  (0«i. 
St.  Supp.  1917,  §  4628—23).  The  answer  to 
the  writ  does  •not  deny  the  proceeding  had 
before  the  commission  and  the  order  madOi 
but  sets  np  facts  which  might  iterhaps  have 
been  nrged  at  the  hearing  before  the  commis- 
sion. They  constitute  no  defense.  The  order 
Is  not  subject  to  attack  or  review  In  man- 
damus to  enforce  It.  The  court  was  right  In 
directing  the  Issuance  of  a  peremptory  writ. 

[4]  4.  The  statute  provides  that  wlien  a 
telei^one  company  ftttis  to  comply  with  an 
order  of  the  commission,  after  it  has  become 
final.  It  shall  be  the  duty  of  tbe  Attorney 
General  to  apply  to  the  district  court  In  the 
name  of  the  state  for  a  mandatory  injunction 
or  other  appropriate  writ  to  compel  obedi- 
ence. Laws  1916,  c.  162,  f  26  (Oen.  St  Supp. 
1917,  t  4623 — ^26).  Mandamus  is  an  appropri- 
ate writ.  State  v.  Cjonsnmers'  Power  Co., 
119  Minn.  223,  137  N.  W.  1104,  41  Ia  R.  A. 
(X.  S.)  1181,  Ann.  Gas.  1914B,  19.  The  ttxt 
that  the  respondent  is  a  ct^rtnership  does 
not  affect  the  propriety  of  the  writ  Manda- 
mus does  not  In  general  lie  to  regulate  the 
affairs  of  unincorporated  societies  or  associ- 
ations. State  V.  Oook,  119  Minn.  407,  138  N. 
W.  432,  Ann.  Cas.  1914B,  88.  Where,  how- 
ever, a  copartnership  is  engaged  In  public 
service  and  is  charged  by  law  with  the  duty 
of  furnishing  a  public  ntlMty  mandamus  Is  a 
proper  remedy  to  enforce  It  See  State  v.  TJ. 
S.  Express  Co.,  81  Minn.  87,  83  N.  W.  465,  66 
L.  R.  A.  667,  83  Am.  St  Rep.  866. 

Some  other  questions  are  made,  but  they 
are  not  of  a  character  requiring  discussion. 

Order  afflrmed. 


PROVmSAIi  v.  PETERSON.     (No.  20998.) 
(Supreme  Court  of  Minnesota.    Nov.  22,  1918.) 

/SiiU»Jmt  by  the  Court.) 

1.  MnniciPAi,  CoBPosiLTioNS  ^s»705<2)— Peb- 
soRAi,  Injdbt— Nbolioknt  Ofebaiion   ov 
AcTOXOBiLE— Evidence. 
In  an  action  for  personal  injuries  resulting 
from  tiie  alleged  negligent  operation  of  an  auto- 
mobile, it  is  held  tiiat  tbe  evidence  fails  to  show 
ictionabie  negligence,  and   that   there  was  no 
trror  in  the  order  of  the  trial  court  directing  a 
verdict  for  defendant 

2..  MCMICIPAI.      COEPORATIONB       «=»705(11)— 

Pebsonai.  Injubt  —  BvinsHOE  —  Sfebd  or 

AmoKOBIIf. 

Tile  record  presents  no  reversible  error  in 
the  exdnsion  of  evidence  as  to  the  speed  of  the 
automobile. 


Appeal  from  District'  Oourt,  Hennepin 
Ooonty;  Daald  Fish,  Judge. 

Aetlon  by  Joseph  H.  Provlnsal  against  C. 
B.  Peterson.  Verdict  for  defendant  From 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Order  affirmed. 

W.  P.  Donohue,  of  Melrose,  for  appellant 
Gordon  Cain  and  Mead  &  Bryngelson,  all  of 
Minneapolis,  for  respondent. 

BROWN,  C.  J.  ActlMi  for  personal  inju- 
ries alleged  to  have  been  caused  by  tbe  negli- 
gence of  defendant,  in  which  defendant  had 
a  verdict,  and  plaintiff  appealed  from  an  or- 
der denying  a  new  trial. 

It  is  contended  in  support  of  the  appeal 
(1)  that  the  trial  court  erred  in  directing  a 
verdict  for  defendant;  and  (2)  that  there 
was  error  in  the  exclusion  of  certain  evidence 
offered  by  plaintiff  in  proof  of  the  allegations 
of  the  complaint  as  to  the  negligence  of  de- 
fendant. Neither  of  these  contentions  are 
sustained. 

[1]  1.  niere  is  no  material  dispute  as  to 
the  facts  of  the  case,  which  are  substantially 
as  follows:  Defendant  was  operating  his  au- 
tomobile upon  a,  street  known  as  Mary  Place 
in  the  city  of  Minneapolis.  As  he  approach- 
ed EiievenOi  street  which  crosses  Mary  Place 
at  right  angles,  plaintiff  stepped  from  the 
sidewalk,  intending  to  cross  Mary  Place  on 
the  crosswalk,  and  walked  dirfectly  into  or 
against  tbe  automobile,  and  was  thrown  to 
the  ground  and  injured.  He  was  struck  by 
tbe  rear  wheel  and  rear  fender;  a  step  for- 
ward as  he  came  up  to  the  moving  automo- 
bile brought  his  foot  directly  in  the  path  of 
the  rear  wheel,  and  tbe  toe  of  bis  shoe  was 
run  over. 

The  accident  occurred  at  about  1  o'clock  in 
the  afternoon  of  June  2,  1917.  There  were 
no  obstructions  to  a  clear  view  up  and  down 
the  street  plaintiff  was  intending  to  cross, 
and  he  testified  that  he  looked  In  both  direc- 
tions, bnt  did  not  see  the  approadiing  auto- 
mobile, though  It  must  have  been  in  plain 
view  at  the  time  and  not  far  away.  It  ap- 
pears in  this  connection  that  plaintiff's  eye- 
sight is  defective,  and  no  doubt  that  accounts 
for  his  failure  to  see  the  automobile.  There 
Is,  however,  no  evidence  that  defendant  Imew 
anything  about  his  defective  vision,  or  tltat 
tbe  parttcuUr  situation,  in  the  diovementB  <tf 
plaintiff  or  otherwise,  was  such  as  to  suggest 
the  same.  To  avoid  the  fact,  apparent  from 
the  manner  in  which  the  accident  happened, 
that  plaintiff  walked  directly  into  the  moving 
aatomobile,  and  thus  brought  on  his  injuries, 
his  counsd  suggest  that  the  automobile^ 
whi(^  the  evidence  tends  to  show  was  going 
straight  down  Mary  Place,  might  have  swerv- 
ed suddenly  to  turn  the  corner  dovm  Eleventh 
street  thus  canslng  the  rear  eoA  thereof  to 
come  against  and  strike  plaintiff.  This  sug- 
gestion is  not  sustained  or  supported  by  any 
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evidence  we  hare  been  able  to  find  in  the 
record.  If  such  was  the  fact,  plaintiff  had 
the  burden  to  abow  It.    This  he  failed  to  do. 

In  this  state  of  the  evidence,  taken  as  a 
whole,  and  whlcli  is  without  substantial  dis- 
pute, we  are  clear  that  the  learned  trial  court 
correctly  held  as  a  matter  of  law  that  no  ac- 
tionable negligence  was  shown.  A  verdict 
was  therefore  properly  directed  for  defend- 
ant. 

[2]  2.  Plaintiff  offered  to  prove  that  the 
antomobile  was  being  run  at  an  excessive 
rate  of  speed,  and  the  evidence  was  excluded 
on  defendant's  objection  as  immaterial. 
Plainttff  contends  that  the  ruling  was  error 
for  which  a  new  trial  should  be  granted.  In 
this  we  do  not  concur.  It  seems  clear  that 
the  speed  of  the  automobile  had  nothing  to 
do  with  the  accident.  Plaintiff  did  not  see  it 
approaching,  and  the  speed  thereof  In  no 
way  could  have  deceived  or  misled  him.  He 
walked  into  the  car  and  got  hurt;  and  that 
is  all  there  Is  to  the  situation. 

Order  affirmed. 


OLSON  V.  GREAT  NORTHERN  RY.  CO. 

(No.  20946.) 

(Supreme  Court  of  Minnesota.    Nov.  16,  1918.) 

(Syllahut  hy  the  Court.) 

Mastks    and    Servant    *=>124(7),    266(8)  — 

Tools  and  Appliances— Neolioence—In- 

spection. 

Fasteniog  the  ends  of  a  chain  together  by  a 

bolt  and  nut  to  make  a  link  or  loop  by  whidi 

to  attach  a  trailer  to  a  hand  car  does  not  give 

rise  to  an  inference  of  negligence,  in  the  absence 

of  evidence  tending  to  snow  that  this  metliod 

of    fastening    them   was   not    reasonably    safe. 

Neither  can  negligence  be  predicated  upon  the 

failure  to  inspect  the  fastening  on  the  day  of 

the  accident,  it  being  a  simple  apipliance  and 

having     been     inspected    several    times    prior 

thereto. 

Appeal  from  District  Court,  Swift  County ; 
Richard  T.  Daly,  Judge. 

Action  by  ChrUt  Olson  against  the  Great 
Northern  Railway  Company.  Verdict  for 
plaintiff.  From  an  order  daiylng  defend- 
ant's motion  for  Judgment  notwithstanding 
the  verdict  or  for  a  new  trial,  it  appeals. 
Order  reversed,  and  new  trial  granted. 

M.  It.  Countryman  and  A.  L.  Janes,  both  of 
Bt  Paul,  and  James  H.  Hall,  of  Marshall,  for 
appellant,  'torn  Davis  and  Ernest  A.  Michel, 
both  of  Marshall,  and  John  I.  Davis,  of  Ben- 
son, for  respondent 

TAYLOR,  C.  Plaintiff  recovered  a  verdict 
for  personal  injuries,  and  defendant  appealed 
from  an  order  denying  its  motion  for  Judg>- 
ment  notwithstanding  the  verdict  or  for  a 
new  trial. 

7%e  facts  are  simple  and  undisputed  and 
the  only  question  presented  is  whether  they 
Justify  a  finding  that  defendant  was  negli- 
gent. 


1.  Plaintiff  was  a  section  man.  The  crew 
of  which  he  was  a  memlier  had  a  hand  car 
operated  by  a  gasoline  motor,  and  a  "posh 
car"  which  was  hauled  behind  the  motor  car 
as  a  trailer.  A  hook  had  been  provided  at 
the  rear  end  of  the  motor  car  for  u.«e  in  at- 
taching the  trailer  to  it  To  malte  a  link  or 
lo<^  to  insert  in  this  hook,  a  piece  of  chain 
about  two  feet  in  length  had  been  wrapped 
aroimd  the  cross-timber  of  the  trailer  ao'l 
the  links  at  the  two  ends  of  the  cliain  bad 
been  fastened  together  by  passing  a  bolt 
through  than  and  securing  it  in  place  by  a 
nut  or  bur.  When  the  cars  were  attached  to- 
gether X)y  this  chain,  the  space  between  them 
was  less  than  a  foot  The  floor  of  the  trail- 
er was  somewhat  low^  than  the  floor  of  the 
motor  car.  At  the  time  of  the  accident,  tlie 
crew  Itad  attached  the  trailer  to  the  motor 
car  by  the  ctiain  and  were  proceeding  toward 
Benson,  some  of  them  riding  on  the  motor 
car  and  some  on  the  trailer.  Plaintiff  was 
seated  on  the  floor  ot  the  motor  car  at  the 
rear  end  with  his  feet  on  the  trailer.  As 
they  were  mnnlng  in  the  usual  manner,  the 
cars  separated  and  plaintiff  fell  between 
them  and  was  struck  by  the  trailer  and  hi- 
Jured.  Subsequent  examination  disclosed 
that  the  nut  which  held  the  bcHt  in  place  bad 
come  off  and  tliat  the  links  of  the  chain  liad 
slipped  off  the  bolt  Plaintiff  contends  that 
defmdant  is  diargeable  with  negligence  in 
fastening  the  two  ends  of  the  chain  together 
In  the  manner  stated,  but  offered  no  evidence 
whatever  to  show  that  this  was  an  improper 
vmy  to  fasten  them.  This  same  chain  fasten- 
ed in  this  same  way  had  been  used  in  this 
same  manner  for  two  summers  without  com- 
ing apart  and  without  causing  trouble  of  any 
sort  The  question  presented  is  whether  tbe 
mere  fact  that  the  ends  of  the  chain  were 
fastened  together  In  this  manner  is  evidence 
from  which  negligence  may  be  inferred  with- 
out other  or  further  evidence  that  this  meth- 
od of  fastening  them  was  unsafe.  We  are  of 
opinion  that  It  is  not.  Defendant  was  not 
required  to  adopt  the  best  or  any  particular 
method  of  fastening  the  ends  of  tihe  chain  to- 
gether. It  could  use  any  means  for  fastening 
them  which  would  accomplish  the  puiTose 
and  was  reasonably  safe.  Monaen  v.  Crane. 
99  Minn.  186,  108  N.  W.  933.  All  sorts  of  ap- 
pliances are  held  together  or  In  place  by  bolts 
and  nuts,  and  if  plaintiff  claimed  that  the 
use  of  a  lx>It  and  nut  in  the  present  case 
was  not  reasonably  safe,  he  ou^t  to  hare 
presetted  evidence  In  support  of  his  claim. 
The  method  adopted  was  not  so  unusual  or 
so  inherently  dangerous  that  the  mere  fact 
of  its  adoption  will  Justify  a  finding  of  negli- 
gence. 

2.  There  is  no  evid^ice  tending  to  shqw 
when  the  nut  became  loose  nor  what  caused 
it  to  do  90,  but  it  is  matter  of  common  knowl- 
edge that  sudi  nuts  do  occasionally  work 
loose. 
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Plalntlfl  called  fhe  section  foreman  for 
cross-«xamlnatloa  and  showed  by  blm  that 
be  had  made  no  Inspection  of  the  bolt  on  the 
day  of  the  acddent  to  see  whether  the  nut 
bad  worked  loose.  This  ^caminatlon  further 
disdosed  that  the  foreman  bad  taken  out  the 
old  bolt  and  put  In  a  new  <Hie  about  a  mmith 
before  the  accident,  and  that  he  had  inspect- 
ed it  several  times  between  that  date  and 
the  date  of  the  accident  to  see  if  the  nut  had 
worked  loose,  and  always  found  it  properly 
lu  place.  How  much  time  had  elapsed  be- 
tween the  last  inspection  and  the  accident 
does  not  aiveax.  Plaintiff  contends  tliat  de- 
fendant is  chargeable  with  negligence  for 
failure  to  make  an  Inspection  on  the  day  of 
the  accident.  If  the  nut  had  worked  loose 
or  come  ofiC  before  the  cars  were  attach- 
ed together  for  the  trip  in  which  the  acci- 
dent occurred,  the  defect  was  not  a  Iiid- 
den  or  latent  one,  but  one  which  was  obvious 
to  any  person  who  examined  the  bolt.  The 
appliance  was  a  simple  appliance  and  defend- 
ant was  not  Iwund  to  inspect  it  every  time  it 
was  put  in  use  to  discover  defects  arising 
from  its  ordinary  use.  Koschman  v.  Ash, 
98  Minn.  312,  108  N.  W.  514, 116  Am.  St.  Rep. 
S73;  Dessecker  v.  Fhasnix  MiUs  Go.,  98 
i  Wnn.  439,  108  N.  W.  516 ;  Anderson  v.  Fred 
i  Johnson  Ca,  116  Minn.  56,  133  N.  W.  85.  We 
are  of  oi^ion  that  negligence  cannot  be  pred- 
icated upon  tlie  failure  of  the  foreman  to 
make  other  or  further  inspection  tlian  that 
shown. 

Under  the  rules  governing  this  court,  this 
is  not  a  case  for  Judgment  notwltlistanding 
the  verdict,  but  the  order  appealed  from  is 
reversed  and  a  now  trial  is  granted. 


DITKOP  T.  MPSCHITZ  et  al.    (No.  20938.) 
(Supreme  Qourt  of  Minnesota.    Nov.  22,  1918.) 

(Sytlahut  by  the  Court.) 

1.  Appeai.  and  Ebrok  «=»839(1)— Hbinstaib- 
XENT  OF  Vebdict  on  Fibst  Teiai>-New 
Tbtai.. 

When  a  new  trial  is  granted,  the  trial  had, 
•nd  a  verdict  rendered,  no  proceeding  by  ap- 
peal, or  otherwise,  can  reinstate  the  verdict 
rendered  on  the  first  trial. 

2.  New  Trial  «=>171— Pboceedinos  at  New 

TaiAlJ — AjfENDMENI      or     OOMPLAINIV— Dis- 
CBBTION. 

The  trial  court  did  not  err  in  allowing  the 
complaint  to  be  amended. 

3.  Landlobj)  and  Tenant  ^=>28(1) — Lease 
Of  Theateb — Ili-eoalitt— License. 

1%e  lease  construed,  and  h^d  to  contain 
ao  illegal  provision  contaminating  the  whole 
instrument;  the  provision  being  an  attempt  to 
operate  a  theater  by  the  lessee  under  a  license 
itened  to  and  held  by  the  lessors,'  contrary  to 
the  ordinance  of  the  dty. 
Holt,  J.,  dissenting. 

Ai^al    from    District    Court,    Hennepin 
County:  Wm.  B.  Hale,  Judge. 
Action  by  Louis  Dltkof  against  Benjamin 


Ufscfaitz  and  others.     Judgment  for  plain- 
tiff, and  def«idant8  appeal.    Affirmed. 

Simon  Meyers,  of  Minneaiioiis,  for  appel- 
lants. Brady,  Robertson  &  Bonner,  of  Minne- 
apolis, for  resi)ondent. 

HOLT,  J.  The  controversy,  resulting  in 
the  Judgment  challenged  on  this  appeal, 
grows  out  of  a  lease  of  the  Liberty  Theater 
and  equipment,  located  at  1013  Sixth  Avenue 
North,  in  the  city  of  Minneapolis.  The  lease 
was  executed  by  defendants  to  plaintiff,  and 
runs  for  three  years  from  September  1,  1916, 
at  the  monthly  rental  of  $175,  with  the  op- 
tion to  plaintiff  of  a  two-year  extension,  at 
an  increased  rental.  When  the.  lease  was  en- 
tered into,  the  lessors  held  a  license  from 
the  city  to  operate  the  theater.  The  lease. 
In  addition  to  the  usual  terms,  contains  these 
provisions: 

"It  is  further  provided  that  tJie  lessee  shall 
deposit  with  the  lessors  the  sum  of  one  thou- 
sand dollars  ($1,000.00)  in  cash,  the  receipt 
whereof  is  hereby  aclmowledged,  which  deposit 
shall  be  as  security  for  the  faithful  perform- 
ance by  the  lessee  of  the  terms  of  this  lease: 
Provided,  further,  that  the  said  one  thousand 
dollars  ($1,000.00)  shall  be  applied  as  and  for 
rent  for  the  last  six  (6)  and  a  fraction  of  a 
month,  of  the  term,  and  the  said  one  thousand 
dollars  (fl.CWO.OO)  shall  bear  interest  at  six 
per  cent  («%)  per  annum  until  so  applied  or 
repaid:  Provided,  further,  that  if  the  said  o^ 
tion  hereint>efore  granted  is  accepted,  a  condi- 
tion precedent  to  die  taking  effect  thereof  shall 
be  the  redeposlt  of  one  thousand  dollars  ($1,- 
000.00)  by  the  lessee  with  the  lessors  as  and  for 
security  in  the  same  manner  as  hereinbefore 
provided. 

"It  is  further  provided  that  whereos,  the  li- 
cense to  operate  ue  said  theater  is  in  the  name 
of  the  Liberty  Theater  Company,  the  lessors 
jointly  and  severally  agree  with  the  lessee  that 
the  said  Liberty  Theater  Company  will  hold 
said  license  as  and  for  the  benefit  of  the  said 
Louis  Ditkof  in  the  operation  of  said  theater, 
and  by  no  act  or  omission  on  his  part  will  the 
said  Liberty  Theater  Company  prevent  the  said 
Louis  Ditkof  from  obtaining  the  full  benefits  of 
the  said  license,  and  if  the  said  company  should 
fail  so  to  do,  or  if  the  said  license  should  be 
cancelled  for  any  cause  whatsoever,  except  by 
any  future  misconduct  or  interference  therewith 
by  the  said  Louis  Ditkof,  or  by  any  one  on  bis 
behalf,  then  and  in  that  event  the  said  Ijouis 
Ditkof  shall  have  the  right  and  option  to  de- 
clare said  lease  void,  surrender  possession  fnere- 
of,  and  obtain  back  his  deposit,  pins  interest  to 
date,  less  any  rent  which  may  be  then  unpaid. 

"The  Intent  and  purpose  of  this  last  provi- 
sion is  to  enable  said  Louis  Ditkof  to  safely 
operate  said  theater  under  a  license  in  the  name 
of  the  Liberty  Theater  Company,  and  to  place 
the  risk  of  the  loss  of  said  license  in  the  man- 
ner and  form  hereinbefore  provided  for  and  to 
said  extent  on  the  lessors,  and  not  on  said  Louis 
Ditkof." 

The  dty  ordinance  requires  a  license  for 
theaters.  Such -license  is  issued  annually, 
so  as  to  expire  on  the  first  Monday  In  May, 
and  the  fee  is  |150  per  annum.  Any  license 
so  granted  may  be  revoked  by  the  mayor  or 
city  council,  and,  upon  conviction  of  the  licen- 
see, before  the  municipal  court,  for  violation 
of  any  ordinance  relating  to  the  conduct  of  the 
licensed  business,  the  court  may  revoke  the  11- 
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cense.  In  addltioD  to  Imposing  a  i>eDalt7.  If 
any  person  holding  sudi  license  should  quit  or 
dispose  of  the  business  before  the  expiration 
of  the  license,  he  may,  with  the  consent  of  the 
mayor,  Indorsed  upon  the  license,  sell  and 
transfer  said  license  to  any  person  who 
shall  succeed  to  him  In  the  same  business  at 
the  same  place,  which  transfer  shall  be  en- 
tered In  the  books  of  the  dty  comptroller 
before  It  shall  be  of  any  validity.  Plaintiff 
deposited  $1,000  under  the  provision  of  tlie 
lease  and  took  possession.  No  effort  was 
made  to  obtain  the  mayor's  consent  to  a 
transfer  of  the  license  held  by  the  lessors, 
nor  was  that  license  revoked.  But,  after 
operating  the  theater  for  about  two  months, 
the  license  inspector  threat^ied  plaintiff 
with  arrest  unless  he  procured  a  license.  He 
thereupon  abandoned  the  premises  and  sued 
to  recover  the  $1,000  deposited.  The  original 
complaint  set  out  the  facts  above  summarized 
with  more  particularity.  The  trial  resulted 
in  a  directed  verdict  for  defendants.  Plain- 
tiff's motion  for  a  new  trial  was  granted.  He 
obtained  leave  to  amend  his  complaint,  so  as 
to  state  a  cause  of  actl(»  for  money  had  and 
received.  On  the  second  trial  the  court  held 
the  lease  unlawful,  and  the  result  was  the 
judgment  from  which  this  appeal  la  taken. 

[1]  The  appellants  contend  that  the  first 
verdict  should  be  reinstated,  because  the 
court  erred  In  granting  a  new  trial ;  this  be- 
ing the  first  opportunity  they  have  had  of 
attacking  that  error.  The  decision  In  Holm 
V.  Great  Northern  Ry.  C!o.,  139  Minn.  258, 166 
N.  W.  224,  is  to  the  contrary. 

[2]  We  do  not  find  reversible  error  In  per- 
mitting the  complaint  to  be  amended.  The 
original  as  well  as  the  amended  pleading  at- 
tempted to  state  facts  showing  plaintiff's 
right  to  recover  the  $1,000  defendants  receiv- 
ed from  him.  One  and  the  same  subject-mat- 
ter Is  sought  by  both  complaints;  at  most, 
plaintiff  merely  shifted  his  theory  of  plead- 
ing, and  we  think  the  court  was  well  within 
the  exercise  of  proper  judicial  discretion 
when  permitting  the  amendment,  especially 
since  the  amendment  was  allowed  several 
months  before  the  trial.  MyrlCk  r.  Purcell, 
99  Minn.  457, 109  N.  W.,993. 

[3]  The  close  legal  proposition  in  the  case 
Is  whether  the  lease  is  an  imlawfal  agree- 
ment, as  held  by  the  learned  trial  court  No 
authorities  need  be  cited  to  the  proposition 
that,  If  this  Instrument  be  susceptible- of  two 
constmctlons,  the  one  making  It  unlawful 
and  the  other  not,  the  former  should  be  re- 
jected, for  the  presumption  Is  that  there  was 
no  Intention  to  evade  or  violate  any  law,  ei- 
ther In  entering  the  agreement  or  In  carrying 
out  Its  terms.  A  majority  of  the  court  are 
of  the  opinion  that  the  lease  by  Its  terms  so 
cU-arly  shows  that  the  defendants  agreed  to 
protect  plaintiff  In  conducting  the  theater  un- 
der the  license  held  by  them,  contrary  to  the 
express  provision  of  the  city  ordinance,  that 


no  other  coostruotlon  Is  open.  It  is  to  be  as- 
snmed  that  all  the  parties  were  familiar  with 
the  requirements  of  the  license  ordinances  of 
the  dty,  and,  In  view  tbereof,  no  possible 
Interpretation  can  be  given  the  above-quoted 
provisions,  other  than  an  agreement  that 
plaintiff  should,  and  safely  ooald,  carry  on 
the  theater  under  the  license  held  by  de- 
fendants and  without  the  consent  of  the  may- 
or to  a  formal  transfer  thereof.  The  lease 
containing  these  provisions  for  the  accom- 
plishment of  an  unlawful  purpose  must  be 
held  wholly  void,  for  the  Illegal  part  enters 
Into  and  Is  part  of  the  consideration  for  the 
other  covenants  and  agreemmts  of  the  par- 
ties. The  conclusion  Is  that  the  trial  court 
rli^tly  Interpreted  the  lease. 

I  dissent  from  this  view,  and  am  also  of 
the  opinion  that,  even  if  the  lease  he  regard- 
ed unlawful,  the  law  will  not  permit  a  recov- 
ery because  the  contract  has  been  partially 
performed  by  defendants.  It  seems  to  me 
ttiat,  giving  the  parties  the  benefit  of  a  law- 
ful intention,  the  provisions  of  the  lease  may 
be  considered  merely  as  a  oonnmt  that  plain- 
tiff might  nse  the  established  name  thereto- 
fore used  by  defendants,  and  also  as  an  in- 
formal transfer  of  the  unexpired  term  of  the 
license,  so  that  there  would  be  no  hindrance 
to  obtaining  the  formal  approval  of  the  may- 
or. The  right  to  a  refund  of  the  deposit  was 
not  to  be  had.  If  cancellation  or  revocation  of 
the  license  was  occasioned  by  plaintiff's  mis- 
conduct; and  operating  without  obtaining 
the  mayor's  consent  to  a  transfer  would  sure- 
ly be  misconduct  Another  oMisideratloD 
against  construing  the  lease  as  an  agreement 
to  operate  without  a  Ucense  is,  that  the  li- 
cense referred  to  In  the  lease  had  only  a  few 
mouths  to  run,  and,  clearly,  there  is  nothing 
In  the  lease  from  which  can  be  spelled  an 
undertaking  by  the  lessors  to  provide  the 
lessee  with  an  annual  license  for  the  term  of 
the  lease,  or  an  assurance  that  be  should  run 
without  a  license. 

But,  assuming  that  the  lease  be  unlawful, 
I  am  still  of  the  opinion  that  no  recovery 
should  be  permitted.  Defendants  gave  plain- 
tiff possession  on  the  strength  of  this  lease 
and  the  deposit  thereunder  made,  and  be 
availed  himself  thereof,  and  for  two  montbs 
conducted  the  theater  in  the  name  of  the 
liberty  Theater  Company.  As  I  read  the  aa- 
thorltles,  such  partial  performance  by  both 
parties  will  preclude  either  from  recovering 
any  money  paid  the  other  on  the  Illegal  con- 
tract For  any  attempt  to  do  justice  between 
the  parties  by  the  court  would  necessitate  a 
recourse  to  the  unlawful  contract  and  a  con- 
sideration of  its  terms.  The  court  will  leave 
them  where  It  finds  than.  Knowlton  v.  Con- 
gress &  Empire  Spring  Co.,  67  N.  Y.  51S; 
Hooker  v.  De  Palos,  28  Ohio  St  251;  Ullman 
V.  St  Louis  Pair  Ass'n,  167  Mo.  273.  66  S.  W. 
949,  56  Lfc  R.  A.  606;  Miller  v.  Larson,  19 
Wis.  463.    There  may  be  some  apparent  ex- 
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cations  to  the  rule,  dictated  by  public  poll- 
cy  or  by  express  statute,  as  in  tbe  case  of 
tbe  recovery  of  usurious  interest  paid.  An> 
other  instance  Is  the  recovery  by  the  princi- 
pal from  his  agent  of  money  received  by  the 
agent  from  an  Illegal  transaction  conducted 
by  him  In  behalf  of  the  principal  with  a 
third  party,  the  court  In  such  a  case  proceed- 
ing on  the  theory  that  the  agent  cannot  dis- 
pute his  principal's  title  to  money  received  as 
agent,  and  the  law  Implies  a  promise  by  tbe 
agent  to  account  to  the  principal  for  all  mon- 
eys so  received ;  hence  there  is  no  occasion 
for  the  court  to  look  to  the  legal  standing  of 
the  contract  or  transaction  In  virtue  of  which 
the  money  came  to  the  agent's  possession. 
Such  are  some  of  the  cases  cited  by  respond- 
ent. 

The  only  case  which  inthnates  that  money 
paid  upon  an  illegal  contract  may  be  recover- 
ed as  money  had  and  received,  where  tiiere 
has  been  a  partial  performance  of  the  con- 
tract by  the  party  sued,  is  Leadbetter  v.  Haw- 
ley,  SO  Or.  422, 117  Pac.  289,  606.  But  It  will 
be  noticed  that  in  that  case  there  bad  been 
no  performance  whatever,  and  there  was  no 
occasion  to  apply  the  rule  of  law  therein  an- 
nounced. It  is  clear  that,  had  the  license  in- 
spector not  appeared  until  the  day  after  the 
license  expired,  plaintiff  would  have  had  no 
cause  of  action  for  money  had  and  received, 
for  tbe  Illegal  provision  would  then  have  been 
fully  executed,  and,  as  already  indicated,  no 
language  In  the  lease  can  be  construed  as  an 
agreement  of  the  lessors  to  provide  the  lessee 
with  licenses  during  the  whole  term.  And 
why  should  the  plaintiff  have  any  better 
standing  if  he  had  been  forbidden  to  operate 
the  day  before  the  license  expired,  or  at  any 
thne  after  he  had  had  some  of  the  beneflts 
from  the  lease ;  that  is,  after  there  had  been 
a  partial  performance  by  all  the  parties? 

We  are  agreed  that  respondent's  position 
that  he  is  entitled  to  an  affirmance,  even  if 
the  lease  be  held  a  valid  contract,  is  not  tena- 
ble. He  claims  that  the  license  Inspector's 
threat  was  to  all  Intents  and  purposes  a  revo- 
cation of  the  license,  and  hence  the  option  to 
terminate  the  lease  became  at  once  available, 
and  was  exercised  by  plaintiff;  also  that 
there  was  a  surrender  of  the  term  and  ac- 
cq)tance  thereof  by  defendants.  The  difficul- 
ty with  this  theory  Is  that  it  was  discarded 
by  the  court  below,  and  defendants  were  not 
permitted  to  establish  a  defense,  based  on  the 
assumption  that  the  lease  was  valid.  Proof 
that  defendants  offered  to  cause  the  license 
to  be  formally  transferred  In  conformity  with 
the  city  ordinance,  that  there  was  no  accept- 
ance by  them  of  a  surrender  of  the  premises, 
and  that  there  was  no  rescission  of  the  lease 
by  consent,  was  all  ruled  out.  The  judgment 
can  be  sustained  on  no  other  basis  than  the 
one  under  which  the  learned  trial  court  acted. 

Judgment  affirmed. 


STATE  v.  WA8SING.     (No.  20980.) 
(Supreme  Court  of  Minnesota.    Nov.  22, 1918.) 

(BvUaUi*  hv  the  Owrt.) 

1.  JUrm  43b6S(1)— SumoiBNaT  oy  Evidknck. 

The  evidence  in  this  case  is  sufficient  to 
sustain  the  verdict  of  guilty. 

2.  Rape    «=»54(1)  —  Evidenck  —  Oorboboba- 

TIOW. 

On  trial  of  an  Indictment  for  the  crime  of 
carnal  knowledge  of  a  girl  under  18  years  of 
age,  it  is  not  error  to  refuse  to  instruct  the 
jury  that  if  the  testimony  of  the  prosecutrix 
is  not  corroborated  they  would  be  justified  in 
refusing  to  convict. 

3.  OanORAi.  Law   «sb678(2)  —  BiaonoH   BT 
State  —  Oiscketio2«  or  Tbiai.  Coubx  —  E)k- 

BOB. 

The  indictment  charged  the  commission  of 
the  offense  on  or  abont  March  1,  1917,  in  Min- 
neapolis, Hennepin  oounty,  Minn.  There  was 
evidence  of  several  acts  of  intercourse.  It  was 
not  error  to  refuse  to  require  the  state  to  elect, 
until  the  dose  of  tbe  state's  <Sase,  on  which  al- 
leged offense  it  proposed  to  rely.  TIms  time 
when  such  election  is  required  rests  largely 
within  the  discretion  of  the  trial  court. 

4.  Indictment  and  Ikfobuation  ®=>121(1,  2) 
—Bill  of  PARTiCTrLABS— Tnra  and  Pi-ace 

or   OFFBRSB— DiSOBETION. 

N«c  was  it  error  to  refuse  to  reauire  tbe 
state  to  furnish  defendant  with  a  bill 'of  fur- 
ther particulars  as-  to  time  and  place.  If  an 
indictment  is  so  general  that  it  fails  to  give  tbe 
defendant  adequate  notice  of  the  charge  he  is 
expected  to  meet,  the  court  shoul^  require  a 
bin  of  particulars;  but  this  also  is  a  matter 
resting  largely  in  the  discretion  of  the  trial 
court. 

6.  Cbivinai.   Law   «s>e89(l),   9480)  — New 

TbIAI/— NBWI.y  DISOOVBBSD  EVIDENCE— Du- 
lOENCK. 

There  was  no  error  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  proposed  evidence  was  ineonduaive,  and 
it  is  not  dear  that  it  could  not  by  tbe  exercise 
of  diligence  have  been  produced  at  the  trial. 

a.  Witnesses   «=»400(1)— Conteadiction    or 
Own  Witness— Staters  WrrNESS. 
The  state  had  the  right  to  contradiet  the 
testimony  at  one  of  its  own  witnesses. 

7.  Cbikinai,  Law  «=»720(3),  888(4),  1189(1)— 
MiecoNDUOT  or  FIiobbcutob. 

Certain  acts  of  alleged  misconduct  of  the 
prosecutor  and  alleged  Irregularities  in  the  con- 
duct of  the  trial  are  considered,  and  held  not 
ground  for  a  new  trial. 

8.  CsiMiNAi.  Law  «s3720(5)  —  ABomiBNT  or 
PaosBCDTOBr— Deduction  fbou  TESTUtONY. 

The  prosecutor  may  express  his  belief  in  the 
truth  of  the  testimony  of  a  witness,  if  in  so 
doing  he  is  arguing  or  drawing  deductions  from 
the  testimony  given  in  court. 

Appeal  from  District  Court.  Hennepin 
County;  Charles  S.  Jelley,  Judge. 

O.  M.  Wassing  was  convicted  of  carnal 
knowledge  of  a  girl  under  18  years  of  age, 
his  motion  for  new  trial  was  denied,  and  he 
appeals.     Affirmed. 

A.  H.  Hall  and  Mead  &  Bryngelson,  all  of 
Minneapolis,  for  appellant. 

O.  L.  Hilton,  Atty.  Gen.,  and  John  M.  Bees 
and  Walter  H.  Newton,  both  of  Minneapolis, 
for  the  State. 
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HALXjAM,  J.  Defendant  was  convicted  of 
the  crime  of  carnal  knowledge  of  a  girl  under 
18  years  of  age.  A  motion  for  new  trial  was 
made  and  denied,  and  defendant  appeals. 

[1]  1.  Defendant's  counsel  argue  earnestly 
that  there  la  not  sufficient  evidence  to  sustain 
a  verdict  of  guilty.  We  have  examined  the 
.evidence  with  much  care.  The  only  direct 
evidence  for  the  state  Is  that  of  the  prosecu- 
trix herself.  This  is  usually  true  in  such 
cases.  Her  testimony  gives  her  alleged  re- 
lations with  defendant  In  much  detail.  Pros- 
ecutrix was  the  daughter  of  defendant's 
friend.  Her  father  introduced  her  to  de- 
fendant and  they  occasionally  met  She  tes- 
tified that  defendant  made  advances  to  her 
and  finally  committed  the  olCense  charged,  at 
a  place  In  Minneapolis  known  as  the  Frances 
Hotel.  She  testified  that  one  similar  of- 
fense preceded  the  one  on  which  the  prosecu- 
tion Is  Iwsed  and  several  others  followed. 
Her  testimony  as  to  these  facts  was  given 
and  adhered  to  without  much  wavering. 

Her  testimony  is  corroborated  at  some 
points.  It  appears  that  prosecutrix  bad  dif- 
ficulties at  home.  On  two  occasions  she  took 
money, and  left  home.  Her  father  had  her 
committed  to  the  State  Girl's  Home  School 
at  Sauk  Center.  White  she  was  being  de- 
tained for  .that  purpose  she  sent  for  defend- 
ant. He  asked  to  see  her  alone.  As  they 
were  separating  there  Is  evidence  that  de- 
fendant was  overheard  to  say,  "Good  bye, 
Sid;  you  Imow  enough  now  to  keep  your 
numth  shut,  don't  yon?"  Iliere  Is  some  oth- 
er corrol)oraticm,  i)erbaps  slight,  and  it  may 
be  observed  that  no  motive  appears  for  lui- 
trutbfully  charging  herself  with  this  delin- 
quency or  defendant  with  this  offense. 

Defendant  contradicted  her  story  In  toto. 
Other  witnesses  contradicted  her  as  to  vari- 
ous details  of  heit  story.  For  example,  the 
keeper  of  the  Frances  Hotel,  whom  she  says 
she  saw  there,  denied  seeing  her.  While  she 
was  detained  as  a  witness  on  the  eve  of  the 
trial,  she  escaped  and  went  to  the  home  of 
the  mayor  of  Minneapolis.  Several  witness- 
es testified  that  while  there  she  said  that  she 
was  trying  to  escape,  so  as  not  to  testify 
against  defendant ;  that  she  did  not  want  to 
testify  against  him  and  had  been  threatened 
with  discipline  if  she  did  not  tell  her  story 
In  court;  that  promises  were  made  to  her 
of  favors  if  she  would  tell  her  story;  and 
that  she  had  been  persistently  drilled  In  her 
story.  There  is  no  evidence,  however,  that 
she  ever  said  that  the  story  of  her  relations 
with  the  defendant  as  told  In  court  was  not 
true. 

There  was  other  4mpeaahiiiK  tesUmoay. 
We  have  examined  it  all  with  care.  The  tes- 
timony in  such  a  case  should  l>e  scrutinized 
with  care,  especially  when  corroboration  is 
not  direct,  for  direct  testimony  in  defense 
other  than  that  of  defendant  is  naturally 
difficult  to  obtain.  We  are  of  the  opinion 
that    the    contradiction    and    Impeachment 


were  not  such  that  this  court  can  say  that 
her  story  was  inherently  Improbable  or  un- 
believable, that  the  question  of  the  defend- 
ant's guilt  or  Innocence  was  for  the  Jury  to 
determine,  and  the  evidence  Is  sufficient  to 
sustain  their  verdict. 

[1]  2.  Defendant  asked  for  ttala  instr^^ 
tlon: 

"You  are  instructed  that  this  is  a  case  that 
requires  you  to  carefully  consider  the  evidence. 
If  is  an  accusation  easily  made,  hard  to  prove, 
and  still  harder  to  be  disproved  by  one  ever  so 
innocent,  and  If  the  testimony  of  the  complain- 
ing witness  is  not  corroborated,  or  if  her  story 
bears  some  intrinsic  evidence  of  improbability, 
or  if  she  has  been  been  impeached  or  contra- 
dicted by  credible  or  reliable  v^itnesses  on  ma- 
terial parts  of  her  story,  you  would  be  justi- 
fied in  refusing  to  convict  the  defendant." 

Some  of  this  language  is  proper  enough, 
and  some  of  It  is  not  The  court  did  impress 
upon  the  Jury  the  Importance  of  the  case. 
He  admonished  them  to  "fully,  fairly,  can- 
didly and  conscientiously  consider,  analyze, 
and  weigh  alt  the  evidence  In  the  case,"  to 
"sift"  It  and  "scruOnlze  It,"  "to  cemtrast  the 
probability  or  Improbability,  the  reasonable- 
ness or  unreasonableness  of  their  stories,  and 
take  these  things  into  consideration  in  cor- 
rectly wei^ilng  th^r  testimony."  He  charg- 
ed them  in  substance  that  if  the  prosecu- 
trix had  been  impeached,  and  the  Impeaching 
testimony  was  "sufficient  to  discredit  her  tes- 
timony here,  and  to  show  that  she  Is  unre- 
liable or  unworthy  of  belief,"  then  It  she  was 
not  corroborated  it  was  within  their  province 
to  disregard  her  testimony,  and  in  si;cb 
event  it  would  be  their  duty  to  acquit,  and 
that  if  she  had  testified  falsely  as  to  any 
material  fact  In  the  case  they  might  disre- 
gard her  entire  testimony,  except  as  it  was 
qorxoborated  by  otiver  credible  testimony. 
HJQi  might  well  have  told  them  that  the 
charge  made  was  of  a  kind  ''difficult  to  prove 
if  true,"  and  "extremely  difficult  to  defend 
against  even  If  utterly  untrue"  (State  v. 
Trocke,  127  Minn.  485,  149  N.  W;  944) ;  but 
this  would  not  have  added  much  to  what  he 
did  say.  But  the  vice  In  the  requested  in- 
struction was  the  broad  general  statraient 
In  It  that  "if  the  testimony  of  the  complain- 
ing witness  is  not  corroborated"  the  Jury 
would  be  Justified  in  refusing  to  convict 
The  Jury  could  only  understand  from  this 
tliat,  although  they  censidered  her  story 
true,  they  would  tie  Justified  in  refusing  to 
convict,  because  only  of  lack  of  corrobora- 
tion. This  is  not  the  law  In  this  state.  A 
conviction  may  stand  on  the  uncorroborated 
testimony  of  the  prosecutrix.  State  v. 
Trocke,  supra.  The  court  properly  refused 
this  instruction. 

[3]  3.  The  indictment  was  in  the  usual 
form,  charging  commission  of  the  oifense  on 
or  about  March  1, 1917,  at  the  city  ot  Minne- 
apolis, Uennepln  county,  Minn.  'Ihe  state 
claimed  several  acts  of  intercourse.  On  the 
opening  of  the  trial  defendant  moved  thi- 
court  to  require  the  state  to  elect  "on  which 
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acts  of  *  *  *  dalmed  intercourse  It  pro- 
posed to  rely."  The  court  refused  to  do  bo. 
The  state  made  Its  election  at  the  conclusion 
o{  Its  testimony.  After  uwich  deliberation, 
this  court  held  tiiat  whether  the  state  should 
be  required  to  make  an  earlier  election  rests 
largely  iii  the  discretion  of  the  trial  court. 
State  V.  SchueUer,  120  Minn.  26,  138  N.  W. 
937;  State  v.  Eoby,  128  Mftrn.  18T,  150  N.  W. 
793,  Ann.  Cas.  lOlSD,  860 ;  State  v.  Shtemme, 
138  Minn.  181,  158  N.  W.  48.  DefMidant  urg- 
es that  this  rule  is  wrong  and  should  be  ab- 
rogated. It  appears  to  us  that  it  la  calculat- 
ed to  facilitate  Justice  and  does  not  work 
injustice  to  the  defendant. 

14]  4.  Before  the  trial  defendant  moved 
the  court  for  an  order  requiring  the  state 
to  make  the  indictment  more  definite  and 
certain,  stating  "the  time  of  the  day,  if  pos- 
slWe,"  the  "day  of  the  month,  if  possible," 
the  place  by  street  and  number,  and  "such 
other  drcumstances  as  may  be  within  the 
possession  of  the  state,  informing  the  de- 
fendant definitely  as  to  what  he  has  to  meet," 
and  moved  for  a  bill  of  particulars  stating 
TObstantlally  thesfe  things.  This  motion  was 
denied.  If  an  Indictment  is  so  general  that 
it  falls  to  give  the  defendant  adequate  no- 
tice of  the  charge  he  is  expected  to  meet, 
the  trial  court  should  require  a  bill  of  per- 
tlonlars.  Wharton,  Olm.  PI.  {  702.  The 
propriety  of  such  requirement  depends  upon 
the  facts  tind  circumstances  of  the  case.  2 
Bishop,  Crlm.  Proc.  {  643;  State  t.  Davis, 
39  R.  I.  276,  97  Atl.  818,  Ann.  Cas.  1918C. 
•T63;  People  v.  Carter,  188  111.  App.  22.  The 
matter  rests  largely  in  the  discretion  of  the 
trial  court.  Had  the  court  required  the  state 
to  give  the  defendant  the  particulars  demand- 
ed in  this  case,  and  to  confine  its  proof  there- 
to, It  is  plain  that  this  would  have  been  much 
more  exacting  than  a  requirement  to  make 
an  election.  It  was  not  error  to  deny  this 
motion. 

[8]  6.  Defendant's  counsel  argues  with 
much  earuestness  that  the  result  in  this  case 
of  following  the  rules  of  law  heretofore  laid 
down  by  this  court  was  to  make  it  Impossible 
for  defendant  to  properly  prepare  his  de- 
fense, but  that  since  the  trial  be  has  ascer- 
tained that  he  can  prove  an  alibi  on  the 
dates  oo  which  the  state  relies,  and  asks  for 
a  new  trial  oa  that  ground.  Prosecutrix  was 
unable  to  definitely  fix  the  date  of  the  of- 
fense charged.  She  identified  it  as  the  day 
she  made  a  deposit  in  a  bank.  Defendant 
after  the  trial  obtained  from  the  bank  the 
dates  of  all  deposits  made,  contended  that 
her  other  testimony  and  certain  undisputed 
facts  eliminate  all  except  two,  namely  Janu- 
ary 16  and  Febniary  1,  1917,  and  then  pro- 
doced  proof  of  an  aliM  on  those  two  day& 
The  alleged  new  evidence  would  some  of  It 
have  been  admissible,  if  produced  on  the 
trial.  But  It  is  quite  inconclusive.  Taking 
the  testimony  of  the  prosecntrix,  the  two 
dates  mentioned  are  not  the  only  possible 


ones  on  which  the  offense  may  have  been 
committed.  The  aUbi  on  those  dates  is  far 
from  conclusive,  and  we  are  not  convinced 
that  the  evidence  could  not  by  the  exercise 
of  diligence  have  been  produced  on  the  trial. 
In  large  part  the  proposed  new  evidence  is 
evidence  of  witnesses  who  were  present  at 
the  trial.  We  do  not  think  these  rulings  of 
the  court  imposed  hardship  on  the  defendant. 
The  refusal  of  a  new  trial  on  this  ground 
was  not  an  abuse  of  discretion. 

[6]  6.  Prosecutrix  testified  that,  when  sho 
went  to  the  Frances  Hotel  with  defendant, 
a  Mrs.  Hntchins  showed  them  to  a  room 
She  said  Mrs.  HutCfalns  had  been  in  the 
ooortroom.  Later  the  state  called  Mrs. 
Hutchins  as  a  witness.  She  stated  that  she 
was  operating  the  Frances  Hotel  and  denied 
having  seen  prosecutrix  there  with  defend- 
ant. Prosecutrix  was  recalled  and  was  ask- 
ed If  Mrs.  Hutchins  who  testified  was  the 
lady  she  saw  there.  She  answered,  "Yes." 
This  is  excepted  to.  We  think  no  error  was 
made.  It  was  proper  to  identify  Mrs.  Hutch- 
ins. The  state  was  not  precluded  from  do^ 
Ing  so  from  the  fact  that  Mrs.  Hutchins 
was  a  state  witness,  and  had  in'  elTect  denied 
that  prosecutrix  saw  her.  A  party  may  con- 
tradict the  testimony  of  his  own  witness. 
Selover  v.  Bryant,  54  Minn.  434,  438,  56  N. 
W.  58,  21  L.  R.  A.  418,  40  Am.  St  Rep.  349; 
40  Cyc  2766. 

[7]  7.  Prosecutrix  testified  that  when  de- 
fendant took  her  to  the  Frances  Hotel  he 
registered  in  the  hotel  register.  The  state 
elidted  tnm  'Mrs.  Hutchins  the  fact  that 
she  bad  a  register  at  that  time,  but  that  It 
bad  been  lost.  When  defendant  was  later 
on  the  stand,  the  state's  attorney  without  ob- 
jection asked  if  the  register  had  been  turned 
over  to  him.  He  denied  it.  In  his  argument 
the  state's  attorney  commented  on  the  dis- 
appearance of  the  register,  insinuated  that 
Mrs.  Hutchins  made  away  with  it  to  shield 
herself,  but  made  no  allusion  to  any  connec- 
tion of  defendant  with  its  loss.  We  discover 
no  error.  It  was  proper  enough  to  explain 
why  the  register  was  not  produced.  We  see 
nothing  prejudicial  in  the  manner  in  whldt 
connsel  referred  to  this  matter  in  the  ar- 
gtunent. 

One  act  of  intimacy,  it  was  claimed,  occur- 
red at  an  apartment  In  the  Hillside  amrtment 
house.  A  manicurist,  a  single  womaA,  living 
in  another  apartment  in  the  building,  was  ask- 
ed if  she  had  seen  defendant  in  or  about  the 
Hillside  apartments.  She  said  he  had  been  in 
her  apartment  with  another  man.  Defendant 
was  a  married  man.  His  counsel  contend 
that  this  evidence  was  brought  in  to  unduly 
prejudice  defendant.  We  are  not  impressed 
with  the  Importance  of  this  incident.  No 
Improper  relations  between  defendant  and 
this  witness  were  claimed,  and  so  far  ns  ap- 
pears the  relations  of  witness  with  defend- 
ant's friend  were  Innocent.  We  think  this  in- 
cident should  not  warrant  a  reversal. 
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Much  stress  Is  laid  npon  the  fact  that 
prosecutrix  testified  that  defendant  gave  her 
a  book  on  birth  control  by  Emma  Goldman. 
It  Is  claimed  Emma  Goldman  never  wrote 
su<^  a  book,  and  defendant  insists  that  h%r 
name  was  injected  into  the  case  to  prejudice 
the  Jury.  We  find  no  warrant  for  this  as- 
soraption. 

When  Mrs.  Hutchins  was  called  as  a  wit- 
ness, an  attorney  who  represented  neither 
state  nor  defendant  Interjected  some  re- 
marks. We  are  at  a  loss  to  know  why  this 
was  done  or  permitted.  It  was  improper, 
but  the  incident  does  not  seem  important. 

A  requested  instruction  that  the  prosecu- 
trix could  not  corroborate  herself,  but  that 
corroboration  must  be  by  other  testimony 
than  her  own,  would  doubtless  hare  been 
proper,  if  the  case  were  one  where  a  con- 
viction could  not  stand  on  uncorroborated 
testimony  of  the  prosecutrix.  But  as  we 
have  indicated  this  is  not  the  law  of  this 
state,  and  we  see  no  reason  why  th»  request- 
ed instruction  should  have  been  given. 
'  [I]  8.  The  state's  attorney  in  his  argor 
ment  to  the  jury  in  commenting  on  the  tes- 
timony of  the  prosecutrix  said: 

''I  believe  every  word  that  the  girl  had  said, 
and  believe  it  at  the  bottom  of  my  heart,  be- 
cause she  has  no  interest  in  the  case." 

Exception  is  taken  to  this.  The  objection 
is  not  well  taken.  As  stated  in  People  v. 
Wirth,  108  Mich,  807,  66  N.  W.  41: 

"We  are  not  aware  of  any  decision  which 
holds  that  an  attorney  may  not  state  to  the 
jury  his  belief  that  a  witness  is  or  is  not  enti- 
tled to  credence,  in  a  case  where  the  testimony 
is  conflicting,  and  the  result  depends  upon  which 
witnesses  the  jury  find  are  truthful.  A  broad 
latitude  must  be  allowed  in  such  cases." 

See,  also,  Drlscoll  v.  People,  47  Mich.  413, 
11  N.  W.  221 ;  16  Corpus  Juris,  §  2246. 

This  rule  Is  analogous  to  tb«  rule  that 
the  prosecutor  has  the  right  to  argue  that  in 
his  opinion  the  defendant  is  guilty  where  he 
states,  or  it  is  apparent,  that  such  opinion 
is  based  on  the  evidence,  and  this  rule  is  well 
settled.  Kulp  v.  United  States,  210  Fed. 
249,  127  a  O.  A.  67 ;  Ogletree  v.  State,  115 
Ga.  835,  42  S.  E.  256;  People  v.  Boos,  155 
Mich.  407,  120  N.  W.  11 ;  State  v.  Norman. 
135  Iowa,  483,  113  N.  W.  340;  Rigglns  ▼. 
State,  125  Md.  165,  93  AtL  487,  Ann.  Cas. 
1916E,  1117;  Keed  v.  State,  66  Neb.  184,  92 
N.  W.  aei;  Fertlg  v.  State,  100  Wis.  301,  76 
N.  W.  960;  16  Corpus  Juris,  i  2257.  "What 
the  law  condemns  is  the  injection  into  argu- 
ment of  extrinsic  and  prejudicial  matters 
which  have  no  basis  in  the  evidence."  Floyd 
V.  State,  143  Ga.  289,  84  S.  E.  972.  But  the 
law  does  not  deny  to  the  prosecutor  the  right 
to  draw  deductions  from  the  testimony  and 
the  appearance  of  the  witnesses  in  court. 
Ue  may  do  this,  and  in  so  doing  he  may  ex- 
press the  conclusion  which  his  mind  has 
reached,  and  which  he  has  a  right  to  pre- 
sume others  will  reach  therefrom,  as  to  the 


truthfulness  of  the  tesdmony  of  any  witness. 
See  Fertlg  v.  State,  100  Wis.  308,  76  N.  W. 
960.  We  do  not  understand  that  the  court 
hi  State  V.  Clark,  114  Minn.  342,  131  N.  W. 
869,  Intended  to  adopt  any  different  rule; 

Many  other  errors  are  assigned.  We  hare 
carefully  examined  them  all.  We  are  dear- 
ly of  the  opinion  that  they  are  without  merit 
We  think  the  defendant  was  accorded  a  fair 
trial.  The  charge  of  the  court  was  fair.  In 
fact  the  trial  court  in  every  way  did  his 
best  to  impartially  protect  the  rights  of 
both  state  and  defendant  Tbe  consequence 
of  the  verdict  is  a  grave  one  for  defendant, 
but  it  was  the  deliberate  judgment  of  a  jury 
upon  issues  properly  presented,  and  we  are 
convinced  that  there  is  no  ground  on  whldi 
this  court  can  set  it  asida 

Order  aflBrmed. 


STATE  ex  reL  liUNDGREN  v.  DISTRICT 

COURT  OF  WASHINGTON  COUNTY. 

(No.  21110.) 

(Supreme  Court  of  Minnesota.    Kov.  15, 1918.) 

(Byttdbut  bv  the  Court.) 
Mastteb  ahd  Sebvamt  «=»362  —  Wokkmes's 

COICFSNSATION    Act  — ■   "USTJAI.   GOUBSE  OJ 

DErsNDANT's  Businias." 
The  construction  of  the  building  referred  to 
in  the  opinion  held  within  the  "usual  course 
of  the  employer's  businesB,"  within  the  meaning 
of  the  Workmen's  Compensation  Act  (Gon.  St. 
1913,  Si  8195-8230). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usual 
Course  of  Business.] 

Certiorari  to  District  Court,  Washington 
County ;   J.  N.  Searles,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
Viktor  Lundgren,  against  the  District  Cooit 
of  Washington  County,  eta,  to  review  an  or- 
der of  that  court  holding  plaintiff  not  en- 
titled to  recover  under  Workmen's  Compen- 
sation Act  Judgment  reversed,  and  new 
trial  granted. 

M.  E.  Louisell,  of  DuluUi,  for  r^tor.  Wil- 
son &  Thoreen,  of  StUlwster,  for  respondent 

BROWiN,  a  J.  Proceedings  under  the 
Workmen's  Compensatimi  Act  (Gen.  St  1913. 
U  8195-8230),  in  whidi  the  trial  court  held 
that  plaintiff  was  not  entitled  to  recover  for 
the  reason,  as  found  by  the  court  that  the 
employment  in  which  plaintiff  was  engaged 
at  the  time  of  bis  injury  was  not  "In  the 
usual  course  of  defendant's  bnsiaess.'' 
Judgment  was  ordered  and  entered  accord- 
ingly, and  pleintUt  sued  out  a  writ  of  cer- 
tiorari to  review  the  same. 

In  Stating  the  facta  in  the  case,  which  are 
not  in  dispute,  we  refer  to  the  interested 
parties  as  plaintiff  and  defendant;  plain- 
tiff being  the  employ6  cmd  defendant  the 
employer. 

Defendant  is  a  corporation  created  under 
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and  pnrsoant  to  the  laws  of  the  states  and 
since  its  orgaBlzation  has  been  engaged  in 
the  retail  lumber  and  buUdlng'  bndBess.  In 
May,  ldl7,  the  company  decided  to  enlat^e 
Its  badBesB  fey  adding  tharato  coal  and  other 
fuel.  To  accompUfih  this  it  becapie  necefisaiy 
to  boUd  a  shed  In  which  to  store  a  aancOy  of 
ooal  for  the  trade.  Flalntifl  was  emtdoyed 
by  defendant  for  a  spedflc  part  of  tbe  work 
of  constructing  OUa  shed.  In  the  peEfov> 
monce  of  the  work  he  received  an  acciden- 
tal injury,  arising  owt  of  tbe  emplaystent, 
for  which  he  claims  compensation.  Be  was 
an  employs  of  defendant.  The  em{kloyn>eiU 
was  for  the  specific  purpose  of  la^ng.  a  con- 
crete foundation  and  oono-ete  floor  for  tba 
shed,  and  for  an  agreed  compensation,  find 
the  court  foun4  that  it  was  not  casual,  with* 
in  the  meaning  ot  the  Comp^iBatlon  Act  The 
court  further  found,  as  a  conclusion  of  law, 
based  upon  the  facts  stated,  that  the  employ- 
ment was  not  in  tbe  usual  course  of  the  busi- 
ness or  occupation  of  defendant,  and  not 
therefore  within  the  Compensation  Iiaw. 
Judgment  was  accordingly  ordered  dismiss- 
ing the  proceeding. 

Whether  the  learned  trial  court  was  right 
in  that  conclusion  Is  the  only  question  pre- 
sented by  the  record.  We  are  unable  to  con- 
cur in  that  view  of  tbe  case.  While  the 
conrts  of  the  different  states  are  somewhat 
at  variance  in  defining  or  applying  tbe  par- 
ticular prorlsion  of  the  Compensation  Act 
here  involTed,  namely,  tbe  clause  excluding 
liability  of  the  employer  when  the  employ- 
ment in  which  an  injury  is  received  Is  not 
within  "the  usual  course  of  the  business  or 
occupation"  of  the  employer  (Upboff  v.  In- 
dustrial Board,  271  111.  312,  111  N.  B.  128, 
L.  R.  A.  1916K,  329,  Ann.  Cas.  1917D,  1; 
Carter  v.  Industrial  Com.  [Cal.]  1  Workmen's 
Com.  J.  497;  Geller  v.  Republic  Novelty 
Works  [N.  T.]  1  Workmen's  Com.  J.  691; 
Boyle  V.  Mahony  et  al.  [Conn.]  1  Workmen's 
Com.  J.  ©37;  Holbrook  v.  Olympla  Hotel 
Co.  [Mich.]  166. N.  W.  876),  we  think  the 
liberal  view  heretofore  followed  in  our  for- 
mer decisions  construing  the  other  clause 
of  the  act,  namely,  "within  the  scope  of  the 
employment,"  should  apply  to  and  control 
the  determination  of  tbe  question  whether  a 
particular  employment  be  within  the  usual 
course  of  the  employer's  business  or  occupa- 
tion. In  the  respect  stated  we  have  uniform- 
ly applied  a  liberal,  though  substantial, 
mle,  with  a  vie'w  of  giving  force  and  effect 
to  the  legislative  intent  in  the  enactment 
of  the  law.  State  ex  rel.  v.  District  Court, 
128  Minn.  43,  150  N.  W.  211;  State  ex  rel. 
T.  District  Court,  131  Minn.  352,  155  N.  W. 
108,  Ann.  Cas.  1917D,  866;  State  ex  rel.  v. 
District  Court,  129  Minn.  176,  151  N.  W.  912 ; 
State  ex  reL  V.  District  Court,  188  Minn.  131, 
164  N.  W.  586.  Li  R.  A.  1918C,  116.  The 
rule  so  aK>lied  finds  ample  support  in  the 
authorities  elsewhere,   and  is  in  harmony 


witti  Oie  ganeciai  canons  eontroUlne  the  con- 
struction and  application  of  such  statutes. 
It  should  conUol  in  the  case  at  bar.  H«re 
the  employer  was  engaged  In  tbe  lumber  and 
building  material  trade,  and  for  tbe  purpose 
of  adding  thereto  a  line  of  fuel  constructed 
a  shed  In  which  to  keep  and  store  the  new 
stock.  The  addition  was  to  become  perma- 
nently a  part  of  defendant's  business,  and  the 
shed  was  a  permanent  structure,  with  a  solid 
concrete  foundation  and  floor.'  While  the 
defendant  was  hot  a  building  contractor, 
nor  engaged,  In  specific  work  of  that  kind, 
the  construction  of  the  thed  In  question  was 
In  ftirtberanfee  of  its  established  business, 
a  necessary  part  thereof,  and  we  discover 
no  sufficient  reason  for  holding  that  It  was 
outside  of  and  beyond  what  Is  customat7 
and  usual  In  a  situation  of  the  kind.  That 
should  be  flie  test  in  construing  the  statute. 
The  construction  of  the  Shed  should  there- 
fore be  held  within  the  usual  course  of  de- 
fendxint's  business,  within  tbe  meaning  and 
contemplation  of  the  statute.  We  so  hold. 
This  conclusion  finds  support  in  the  deci- 
sion rendered  In  the  case  of  State  ei  reL  v. 
District  Court  of  Ramsey  County,  138  Minn. 
416,  165  N.  W.  268. 

The  case  of  State  ex  rd.  v.  District  Court 
of  Douglas  County,  188  Minn.  108,  164  N.  W. 
366,  is  not  in  point.  There  tbe  employment 
was  not  only  casual,  but  was  for  a  temporary 
purpose  only. 

Judgment  reversed,  and  new  trial  granted. 


TRASK  V.  BODSON  et  al.    (No.  20983.) 
(Supreme  CJourt  of  Minnesota.    Nov.  22,  1918.) 

fBvnalm*  hv  the  Court.) 

1.  FB00K88  9=>153  —  Publication  and  Lis 
Pkndbkb— CoNsraucTivE  Notice. 

In  an  action  against  C.  H.  McCutchen  to 
quiet  title  to  vacant  and  unoccupied  rral  proper- 
ty, the  record  title  of  which  was  in  Charles  H. 
McOitehea,  the  property  havins  been  assessed 
and  taxed  under  the  name  "C.  H.  McCutchen," 
by  which  the  record  owner  was  known  in  con- 
nection therewith,  service  of  the  gummons  by 
publication,  together  with  a  notice  of  lis  pen- 
dens rontainiug  a  full  deacription  of  the  land, 
constitutes  constructive  notice  to  the  owner  of 
the  record  title. 

(Additional  Syliaiut  hy  Editorial  Staff.) 

2.  Lis  Pskdens  «=>22(l)—NoTlCE^— Purpose. 

Under  Rev.  Laws  1905,  f  4389.  relating  to 
Us  pendens  In  actions  involving  title  to  realty, 
etc.,  tbe  sole  function  of  the  lis  pendens  is  to  give 
constructive  notice  to  all  the  world  of  the  pend- 
ency of  the  action,  which  is,  alone,  notice  to  all 
persons  of  the  rights  and  equities  of  the  party 
filing  the  lis  pendens  in  the  land  therein  de- 
scribed. 

Appeal  from  District  Court,  Morrison 
County ;  W.  L.  Parsons,  Judge. 

Action  by  Eugene  L.  Trask  against  Ger- 
trude Bodson  and  others.  Judgment  direct- 
ed for  defendant  Bodson,  and  from  an  order_ 
refusing  to  amend  the  findings,  and  denying' 
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Ills  motl(H>  tor  a  new  trial,  plaintiff  appeals. 
Affirmed. 

C.  E.  Purdy,  of  Minneapolis,  for  appellant. 
B.  H.  Bowler,  of  Minneapolis,  for  respond- 
ents. ■ 

QUINN,  J.  This  Is  an  action  to  quiet  title 
to  a  certain  tract  of  vacant  and  unoccupied 
land  situated  in  Morrison  county.  On  and 
prior  to  December  29,  1907,  the  record  title 
tbereof  was  in  ttie  name  of  Charles  H.  Mc- 
Cutchen.  It  bad  been  assessed  and  taxed 
under  the  name  of  C.  H.  McCutcben.  On 
June  4,  1907,  George  H.  Nlles,  holding  a  tax 
certificate  thereon,  filed  a  notice  of  Us  pea- 
dens  and  conunenced  an  action  to  quiet  title 
thereto  in  himselt  and  on  December  10, 1907, 
judgment  was  so  entered.  Subsequently  Nlles 
quitclaimed  hia  interest  in  the  land  to  the 
Bowl»'  Securities  Company,  wtiicb  held  a 
tax  certificate  thereon,  dated  May  11,  1903, 
and  on  Fetouary  8,  1913,  tliat  company  filed 
a  notice  of  lis  pendens  and  commenced  an 
action  to  quiet  title  thereof  in  itself,  and 
judgm^it  waa^  so  entered  on  May  20,  1913. 
Both  certificates  recited  the  name  of  the  per- 
son to  whom  the  property  was  assessed  as 
"C.  H.  McCutchen."  Both  actions  were 
brought  against  C.  H.  McCutchen  and  certain 
other  named  persons,  and  also  certain  un- 
known heirs,  pursuant  to  the  provisions  of 
sections  4388, 4389,  Revised  Laws  1906.  Kach 
summons  was  placed  in  the  hands  of  the 
sheriff  of  Morrison  county  for  service,  who 
returned  the  named  defendants  not  found. 
Pursuant  to  orders  of  the  court,  the  sum- 
mons and  notices  of  Us  pendens  were  there- 
upon served  by  publication,  and  In  due  time 
Judgment  was  entered  upon  default  in  each 
of  said  actions.  No  steps  were  ever  taken 
to  have  either  of  said  Judgments  vacated  or 
set  aside. 

December  14,  1912,  Charles  H.  McCutchen 
executed  to  the  plaintiff  a  quitclaim  deed  to 
the  land  in  question,  which  was  filed  for  rec- 
ord in  Morrison  county,  December  29,  1913. 
In  the  present  action  the  defendant  Bodson 
answered,  claiming  title  to  the  land  under 
the  judgments  above  referred  to  and  a  deed 
of  conveyance  from  the  Bowler  Company. 
The  other  defendants  disclaimed.  The  trial 
court  found  that  the  defendant  Bodson  was 
the  owner  of  the  land;  that  the  said  Judg- 
ments extinguished  all  of  Charles  H.  Mc- 
Cutchen's  interest  therein;  that  the  plain- 
tiff was  entitled  to  no  relief;  and  ordered 
Judgment  accordingly.  From  an  order  re- 
'  fusing  to  amend  the  findings,  and  denying  his 
motion  for  a  new  trial,  plaintiff  appealed. 

[1,2]  The  plaintiff  assails  the  two  judg- 
ments first  above  referred  to  upon  the  sole 
ground  that  the  defendant  sued  therein  was 
C.  H.  McCutchen,  instead  of  Charles  H.  Mc- 
Cutchen. As  stated,  the  trial  court  held  that 
such  Judgments  extinguished  all  of  Charles 
H.  McCutchen'B  right  In  the  land.    OSie  cor- 


rectness of  this  holding  was  the  only  ques- 
tion urged  upon  the  motion  for  a  new  trial 
In  the  court  below,  and  is  the  only  one  pre- 
sented here. 

We  have,  then,  a  case  where  the  record 
title  to  real  property  was  in  Charles  H.  Mc- 
Cutchen. An  action  was  brought  against  C. 
H.  McCutchen  to  quiet  title  thereto.  The 
summons  was  served  by  publication  and  Judg- 
ment entered  upon  default.  Did  the  Judg- 
ment so  rendered  divest  the  record  owner  of 
bis  interest  In  the  land? 

Section  4389  of  the  statute  provides  that  in 
all  actions  in  which  the  title  to,  or  any  inter- 
est In  or  lien  upon,  real  property  Is  involved 
or  affected,  any  party  thereto  may  file  for 
record  with  the  register  of  deeds  of  the  coun- 
ty in  which  the  premises  lie  a  notice  of  the 
pendency  of  the  action,  containing  the  names 
of  the  parties,  the  object  of  the  action,  and 
a  description  of  the  real  property  Involved, 
and  that  from  the  time  of  the  filing  of  mich 
notice  the  pendency  of  the  action  shall  be 
notice  to  purchasers  and  encumbrancers  of 
the  rights  and  equities  of  the  party  filing 
the  same  to  the  preml.ses. 

Section  4388  provides  that,  in  any  action 
relating  to  real  property,  when  the  heirs  of 
a  deceased  person  are  proper  parties  defend- 
ant and  their  names  are  unknown,  upon  the 
filing  of  an  affidavit  of  the  plaintiff,  or  his 
agent  or  attorney,  showing  to  the  satisfac- 
tion of  the  court  that  the  heirs  of  such  de- 
ceased person  are  proper  parties  to  such  ac- 
tion, and  that  their  names  and  residences 
cannot  with  reasonable  diligence  be  ascertain- 
ed, the  court  may  make  an  order  that  service 
of  the  summons  be  made  on  such  unknown 
heirs  by  publication  thereof  in  the  same  man- 
ner as  against  nonresident  defendants.  The 
plaintiff  shall  before  the  commencement  of 
the  action  file  with  the  register  of  deeds  a 
notice  of  the  pendency  of  the  action,  a  copy 
of  which  shall  be  published  in  the  same  news- 
paper with,  and  Immediately  following,  the 
summons. 

No  question  Is  raised  but  that  the  provi- 
sions of  the  statute  relating  to  service  of 
summons  by  publication,  and  to  the  notice  of 
lis  pendens,  were  in  all  respects  complied 
with.  As  said  in  Joslyn  v.  Schwend,  89 
Minn.  74,  93  N.  W.  705,  the  sole  function  of 
the  Us  pendens  is  to  give  constructive  notice 
to  all  the  world  of  the  pendency  of  the  ac- 
tion, which  Is,  alone,  notice  to  aU  persons 
of  the  rights  and  equities  of  the  party  filing 
the  Us  pendens  in  the  land  therdn  described. 

We  are  of  the  opinion  that  the  service  by 
publication  under  consideration,  as  against 
Charles  H.  McCutchen,  was  sufficient.  The 
object  of  the  publication  of  summons  is  to 
give  notice  to  the  defendant  of  a  suit  pend- 
ing, and  of  its  purpose.  It  must  be  evident 
to  any  person  that  a  pubUshed  notice,  using 
the  name  by  which  the  defendant  Is  common- 
ly known  in  the  community,  wlU  as  readily 
attract  his  attention  as  though  his  real  same 
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were  used,  and  partlcttlar}y  wbere  the  Initials 
are  ttie  samew 

The  Identity  of  tbe  record  owner  of  tbe 
land  with  the  defMidant  C.  H.  McCutdiea 
seems  to  be  clear.  Tlie  Initials  are  tbe  same. 
TbB  land  was  assessed  and  taxed  for  many 
years  under  the  name  ^C.  H.  McOutoben," 
the  delinquent  tax  list  pobllsbed,  and  tax 
cottficates  Issued  th«eunder.  In  tbe  face  of 
these  tacts  It  can  hardly  be  said  that  tbe 
record  owner  was  not  known,  In  the  yidnlty 
wbere  tbe  land  Is  situated,  by  bis  Initials. 

The  plaintUTs  deed  was  recorded  after  tbe 
entry  of  Judgment  quieting  title  In  tbe  Bow- 
ler Company.  The  notice  of  lis  pendens  had 
been  of  record  for  more  than  ten  months, 
and  was  full  notice  that  the  land  was  In 
litigation  In  a  suit  to  quiet  title  against  C.  H. 
McCntdien.  Had  the  record  been  examined, 
It  would  bare  appeared  that  the  suit  was 
against  a  man  whose  Initials  were  the  same 
88  those  of  the  man  la  whom  tbe  record  title 
stood,  and  npon  slight  investigation  it  would 
have  been  found  that  tbe  person  named  In 
the  notice  was  the  person  to  whom  the  land 
had  been  assessed  and  taxed,  and  In  whose 
name  the  delinquent  tax  lists  were  pnblidied 
and  tax  certificates  Issued.  We  are  aware 
that  reputable  authorities  hold  that,  in  sub- 
stituted service  by  publication,  the  name  of 
the  defendant  must  ccmtain  the  full  Chris- 
tian name.  We  believe,  however,  that  under 
modem  cwidltlons  the  better  rule  is  as  ex- 
pressed In  tbe  case  of  Ferguson  v.  Smith,  10 
Kan.  396,  in  which  it  was  said: 

The  "papers  do  not  give  the  full  Christian 
names  of  all  the  parties,  but  give  the  initial 
letters  thereof  only.  This  we  think  is  sufficient. 
^e  reason  upon  which  a  different  rule  was  once 
founded  In  England  has  never  existed  in  this 
state.  And  when  the  reason  for  the  rule  has 
ceased  the  rule  itself  should  cease.  •  *  •  The 
full  Christian  name  is  now  seldom  written  any- 
where. Search  the  records  of  onr  courts,  our 
statutes,  the  lists  of  members  of  the  Legislature, 
election  returns,  written  contracts,  and  other 
written  instruments,  newspapers,  etc.,  and  ev- 
erywhere it  will  be  found  that  as  a  rule  the  ini- 
tials only  of  the  Christian  name  are  used. 
*  *  •  In  consideration  of  the  almost  univer- 
sal custom  of  using  the  initial  letters  only  of  the 
Christian  name,  it  is  our  opinion  that  no  writ- 
ten instrument  can  at  the  present  time  be  re- 
garded as  a  nullity  simply  because  the  Chris- 
tian name  of  some  person  mentioned  therein  has 
Dot  t>een  written  in  full." 

See,  also,  Webster  v.  Heglnbotbam,  23  Colo. 
App.  229,  129  Fac.  509. 

We  therefore  hold  that  in  an  action  to 
quiet  title  to  real  property  publication  of  tbe 
summons,  in  connection  with  a  notice  of  lis 
pendens  containing  a  full  description  of  tbe 
property,  as  In  this  case,  together  with  the 
name  of  tbe  owner  of  tbe  record  title  as  he 
was  commonly  known  In  connection  with  the 
land,  that  is,  by  tbe  Initials  of  bis  Christian 
name  and  bis  true  surname,  as  defendant.  Is 
efficient  service  and  constitutes  constructive 
notice. 

Affirmed. 


SPATQEN  V.  O'NEIIi  et  aL 

(Supreme  Court  of  North  Dakota.    Nov.  2. 
191&) 

fSvllabu*  hy  Aa  Court.) 

1.  Elkcwons    «=»9  —  Suffbaoe  —  CoKsmo- 

TIONAI.  AND   STATOTOET  PKQVISIONS. 

Section  121  of  the  Constitution  of  North 
Dakota,  which  limits  the  elective  franchise  to 
male  persons  of  the  age  of  21  years  or  upwards, 
does  not  preclude  the  Legislature  from  author- 
izing women  to  vote  for  village  officers. 

(AiditiotMl  ByUah%»  by  BiitorM  Staff.) 

2.  Elections     <S=>9  —  Qualifications     o« 
Rlectobs— Leoislativk  Power. 

Where  the  Constitution  prescribes  the  quali- 
fication of  electors,  the  Legislature  is  powerless 
to  add  to  or  subtract  from  those  qualifications, 
and  cannot  admit  to  the  defined  class  persona- 
not  possessing  the  constitutional  qualifications. 

Appeal  from  District  Court,  Grant  Coun- 
ty;  J.  M.  Hanley,  Judge. 

Action  by  Dora  Spatgen  against  Joe  O'Neil 
and  others,  as  the  Mecdon  Board  of  tbe  Vll* 
lage  of  New  Leipzig,  N.  D.  From  an  order 
overruling  a  demurrer  to  tbe  complaint,  de- 
fmdants  appeal.    Order  affirmed. 

Jacobsen  &  Murray,  of  Mott,  lor  appel- 
lants. 

Vincent  Hogan,  of  New  Leipzig,  for  re- 
spondent. 

BIKDZJSLX,,  J.  Tliis  Is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  com- 
plaint. The  action  is  one  for  damages  oc- 
casioned by  the  alleged  illegal  acts  of  the 
defendants,  as  members  of  the  election  board 
of  the  village  of  New  Leipzig,  in  exclud- 
ing tbe  plaintiff  from  participation  in  a  cer- 
tain election  held  on  March  19,  1918,  for  the 
election  of  certain  local  officials,  to. wit: 
Three  village  trustees,  a  treasurer,  a  clerk, 
and  an  assessor.  Aside  from  the  formal  al- 
legations in  the  complaint,  it  is  alleged: 
That  the  plaintiff  is  a  woman,  a  citizen  of 
tbe  United  States  and  of  the  state  of  North 
Dakota,  and  a  resident  of  the  village  of  New 
Leipzig  for  a  sufficient  period  of  time  to  en- 
title her  to  the  right  to  vote  for  the  above 
officers  under  tbe  provisions  of  chapter  254 
of  the  Session  Laws  of  1917.  That  tbe  plain- 
tiff duly  presented  herself  at  the  polls  in 
said  village  where  the  election  was  being 
held,  and  requested  of  the  defendant  board 
that  she  be  given  a  ballot,  in  order  that  she 
might  exercise  tbe  privilege  of  voting.  That 
the  defendant  officers  refused  to  give  to  the 
plaintiff  a  ballot  and  to  allow  her  to  vote, 
and  that— 

"said  election  board  Insolently  and  contuma- 
ciously refused  to  give  to  this  plaintiff  a  ballot 
upon  which  she  could  express  her  will  and  pref- 
erence for  the  candidates  for  the  different  of- 
fices, except  justice  of  the  peace,  and  refused  to 
Sermit  her  to  vote  at  said  election  for  any  can- 
idate,  giving  as  a  reason  for  such  refusal,  and 
stating  to  this  plaintiff  that  it  was  the  only 
reason,  that  Senate  Bill  No.  12  (chapter  254 
of  the  Session  Laws  of  1917),  under  the  pro- 


4=3For  other  cas«a  see  isame  topic  and  KEY-MVMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


49S 


169  NORTHWESTEHN  BEPORTEE 


(N.D. 


visions  of  which  the  plaintiff  wag  desiring  to 
exercise  her  right  to  vote  for  the  candidates  for 
certain  offices,  was  nnconstitutional,  void,  and 
of  no  effect." 

[1]  The  only  question  presented  upon  this 
appeal  is  the  constitutionality  of  that  por- 
tion of  chapter  254  of  the  Session  Laws  of 
1917,  which  purports  to  authorize  women  pos- 
sessing the  requisite  qoaliacatlons  to  vote 
for  certain  Tillage  officers.  The  statute  Is  as 
follows: 

"Section  1.  All  women,  citizens  of  the  United 
States  of  the  age  of  twenty-one  years  or  up- 
wards, who  shall  have  resided  in  the  state  one 
year  and  in  the  county  six  mouths,  and  in  the 
prednet  ninety  days  next  preceding  any  elec- 
tion, shall  be  allowed  to  vote  at  sacii  dection 
for  presidential  electors,  county  surveyors,  coun- 
ty constables,  and  for  all  officers  of  cities,  vil- 
lages and  towns  (except  police  magistrates  and 
ci^  justices  of  tne  peace)  and  upon  all  ques- 
tions or  propositions  submitted  to  a  vote  of  the 
electors  of  such  municipalities  pr  otiier  politi- 
cal divisions  of  this  state. 

"Sec.  2.  AH  such  women  may  also  vote  for  the 
following  township  officers:  Township  clerk,  as- 
sessor, treasurer,  overseer  of  highways  and  con- 
stables, and  may  also  participate  imd  vote  in 
all  annual  and  special  township  meetings  in  the 
township  in  which  such  election  shall  be. 

"Sec.  3.  Separate  ballot  boxes  and  ballots 
shall  be  provided  for  women,  which  ballots 
shall,  to  the  extent  to  which  such  women  may 
vote,  as  aforesaid,  be  the  same  as  those  pro- 
vided for  male  voters,  both  as  to  candidates  and 
special  questions  submitted.  At  any  such  elec- 
tion where  registration  is  required  women  shall 
register  in  the  same  manner  as  male  voters." 

We  are  only  concerned  with  the  consti- 
tutionality of  the  foregoing  statute  In  so  far 
as  It  affects  the  right  of  the  plaintiff  to  vote 
for  the  officers  Icnown  as  village  trustee,  vil- 
lage treasurer,  village  clerk,  and  village  as- 
sessor, and  we  shall  consequently  refrain 
from  'expressing  any  opinion  as  to  the  con- 
stitutionality of  the  law  as  It  might  affect 
the  right  of  women  to  vote  for  officers  and 
upon  questions  other 'than  those  involved  in 
this  action.  It  is  a  well-established  rule  of 
constitutional  law  that  the  constitutionality 
of  an  act  of  the  I^eglslature  cannot  be  Judi- 
cially determined,  except  at  the  Instance  of 
one  who  Is  a  member  of  a  class  as  to  which 
the  act  has  an  unconstitutional  application. 
The  provisions  of  the  Constitution  which  are 
alleged  to  have  been  transcended  in  adopting 
the  legislation  above  quoted  are  found  in 
article  5,  governing  the  "Elective  Franchise." 
Section  121  of  article  6  provides  that  every 
male  person  of  the  age  of  21  years  or  up- 
wards, belpnglng  to  any  one  of  certain  de- 
fined classes  (whlA  exclude  women  general- 
ly), who  shall  have  resided  In  the  state  one 
year,  in  the  county  six  months  and  in  the  pre- 
cinct "ninety  days  next  preceding  any  eleo 
tion  shall  be  deemed  a  qualified  elector  at 
such  election."  Section  122  expressly  gives 
to  the  legislative  assembly  power  to  make 
extensions  of  the  suffrage  to  all  citizens  of 
mature  age  and  sound  mind  without  regard 
to  sex,  but  provides  that — 

"No  law  extending  or  restricting  the  right 
of  suffrage  shall  be  in  force  until  adopted  by  a 
majority  of  the  electors  of  the  state  voting  at 
a  general  election." 


Other  sections  protect  electors  from  arrest 
on  election  daysl  during  their  attendance  at 
the  election,  exempt  them  from  the  per- 
formance of  military  duties  on  election  day 
(with  certain  exception^,  fix  the  time  of  hold- 
ing general  elections,  provide  for  the  resi- 
dence of  persons  in  the  military  and  naval 
service  of  the  United  States,  and  for  a  secret 
ballot  Section  128  gives  to  women,  possess- 
ing the  quaUflcations  of  an  elector  aa  to  age, 
residefnce  and  cltlzensbip,  the  right  to  vote 
"for  all  school  officers,  and  upon  aU  qnes- 
tl(His  pertaining  solely  to  school  matters," 
aad  makes  them  eligible  for  any  school  office. 
It  is  admitted  that  chapter  254  of  the  Ses- 
sion Laws  of  1917  vras  not  referred  to  the 
electors  of  the  state  at  a  general  election. 

It  is  contended  on  behalf  of  the  defendants 
and  appellants  that  the  inrovlsions  of  the 
Constitution  above  referred  to  comprise  a 
complete  definition  of  the  qualifications  of  an 
elector  and  of  the  rights  of  women  to  par- 
ticipate in  all  elections  which  may  be  au- 
thorised by  the  liegislatare ;  also  that  a  law 
which  purportsi  to  authorise  their  participa- 
tion in  any  election,  other  than  a  school  elec- 
tion, is  a  law  extending  the  right  of  suffrage 
within  section  122,  which  cannot  be  In  force 
imtll  adopted  by  a  majority  of  the  electors. 

On  behalf  of  the  respondent  it  is  contended 
that  the  qualifications  of  an  elector,  as  stated 
in  the  Constitution,  are  defined  with  refer- 
ence to  such  elections  as  are  contemplated 
by  the  Constitution,  either  to  choose  the  offi- 
cers enumerated  therein  or  to  decide  mat- 
ters that  might  be  submitted  according  to 
some  method  authorized  thereby.  It  is  con- 
tended that,  when  construed  In  their  true 
light,  the  constitutional  provisions  referred 
to  do  not  limit  the  power  of  the  Legislature 
to  regulate  municipal  matters  generally,  and 
particularly  with  reference  to  the  method  of 
selecting  municipal  officers. 

We  are  not  concerned  here  with  the  power 
of  the  Legislature  to  give  to  women  the  right 
to  participate  in  the  eielectlon  of  ncmcoostltu- 
tlonal  officers  generally,  and  with  respect  to 
constitutional  officers  and  all  elections  con- 
templated by  the  Ccmstltution  It  is  admitted 
that  the  Legislature  cannot  extend  the  suf- 
frage without  a  referendum,  as  provided  In 
section  122.  We  are  only  concMved  with  the 
right  of  the  Legislature  to  authorize  women 
to  vote  for  the  named  village  officers.  On 
the  general  question,  in  its)  broad  aspect,  the 
authorities  are  in  irreconcilable  conflict. 
For  authorities  holding  that  the  Legislature 
may  authorize  women  to  participate  In  the 
selection  of  all  but  constitutional  officers,  or 
otherwise  depart  from  the  constitutional 
qualifications  of  electors  in  particular  elec- 
tions, see  Scown  v.  Czarnecid,  264  111.  305, 
106  N.  E.  276,  Ia  R.  A.  1915B,  247,  Ann. 
Cas.  1915A,  772;  Hanna  v.  Young,  84  Md. 
179,  35  Atl.  674,  34  L.  R.  A.  65.  57  Am.  St 
Rep.  »96;  State  ex  rel.  v.  Hansicm.  80  Keb. 
724,  116  N.  W.  2M;   State  ex  rel.  v.  Dillon 
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et  aL,  82  Fla.  S45, 14  Sodtb.  888,  22  L.  R.  A. 
124:  Bnckner  v.  Gordon,  81  Ky.  885.  Fbr 
contrary  holdings,  see  Board  of  Election 
Commisstoners  of  tlie  City  of  Indianapc^s  et 
al.  T.  Knlgfat  (Ind.)  117  N.  B.  565;  People  ex 
rel.  Van  Bokkelen  et  al.  t.  Canaday  et  al., 
73  N.  G.  198,  21  Am.  Rep.  465;  Coffin  y. 
Board  of  Election  Oom'rs,  97  Mich.  188,  56 
N.  W.  567,  21  li.  R.  A.  662 ;  also  dissenting 
opinions  In  Scown  v.  Czarneckl,  snpra,  and 
State  ex  rel.  Taylor  v,  French  (Ohio)  117  N, 
R173. 

It  Is  generally  held,  however,  that  consti- 
tatlonal  prorlstons  such  as  those  referred  to 
do  not  limit  the  power  of  the  Legislature  to 
authorize  participation  by  women  in  elec- 
tions for  the  determination  of  local  matters 
In  which  they  may  have  a  legitimate  interest 
in  common  with  men.  Thns,  in  Iowa,  where 
the  Supreme  Court  has  held  that  women  may 
not  be  authorized  to  pa^eipate  In  the  se- 
lection of  officers  not  named  in  the  Consti- 
tution, it  is  hdd  that  they  may  be  anthoriaed 
to  vote  upon  questions  of  municipal  indebted- 
ness. Coggoatoall  et  al.  v.  City  of  Des  Moines, 
138  Iowa.  730,  117  N.  W.  309,  128  Am.  St 
Rep.  221.  The  Constitution  of  Iowa  fixes  tlie 
qnallflcatlons  of  electors  who  "shall  be  enti- 
tled to  vote  at  all  elections  which  are  now  or 
may  hereafter  be  anthorized  by  law."  Sec- 
tion 1,  article  2,  of  the  Constitution  of  Iowa. 
This  the  court  held  to  prescribe  qualiflcations 
only  for  those  voting  at  elections  for  choosing 
officers. 

To  wliat  extent  section  7  of  article  2  of  the 
Iowa  Constltntion,  which  fixes  the  time  for 
boldlng  the  general  election  for  state,  dis- 
trict, county,  and  township  officers,  is  re- 
sponsible for  the  broad  definition  of  the  term 
"election"  (making  it  applicable  to  all  elec- 
tions for  the  sblection  of  officers),  as  used  in 
the  provision  defining  the  qnallflcatJons  of 
electors,  does  not  appear ;  but  it  would  seem 
that  in  the  Iowa  Constitution  it  was  clearly 
contemplated  that  only  electors  should  be 
permitted  to  participate  in  any  election  for 
the  selection  of  officers,  and  such  is  the  hold- 
ing of  the  Iowa  court.  See  Goggestiall  v. 
Des  Moines,  supra.  In  the  Constitution  of 
North  Pakota:  there  is  no  provision,  such  as 
Is  contained  in  the  Iowa  Constitution,  with 
reference  to  the  election  of  local  officers,  and 
the  Iowa  decisions  for  this  reason  lose  some 
of  their  force  as  precedents  touching  the 
qnestion  in  hand.  For  a  similar  reascm  the 
case  of  •Kimball  v.  Hendee,  67  N.  J.  Law,  807, 
30  Atl.  894,  !s  not  a  strong  precedent ;  for  In 
New  Jersey  the  Con8titutl(Mi  fixes  the  qnalifl- 
catlona  of  voters  "for  all  offices  that  now  are, 
or  hereafter  may  be,  elective  by  the  people." 

It  has  been  quite  generally  held  that  leg- 
islative authority,  conveyed  in  general  terms, 
to  deal  with  certain  subjects,  carries  with 
it  a  power  to  determine  the  means  through 
which  the  authority  may  be  best  exercised. 
Thus,  where  authority  has  been  given  to  es- 
tablish a  common  Efchool  system,  it  is  held 


that  the  Le^lator*  is  fr«e  tb  presoribe  t&« 
qnallflcatlaDS  for  school  officers  and  of  these 
who  may  vote  for  such  officers  and  opoR' mat- 
ters pertaining  to  schools.  It  la  held  that  in 
so  doing  the  Legislature  may  authorise  wo*' 
men  to  participate  in  school  elections  and  to 
bold  school  offices,  and  this  notwithstanding 
ttie  usual  constitutional  provisions  limiting 
the  elective  franeblse  to  males.  See  Plum- 
raer  t.  Yost  144  lU.  68,  33  N.  B.  1«1,  19 
L.  B.  A.  110;  Kelso  v.  Cook,  184  Ind.  173- 
184,  110  N.  a  987;  Wheeler  v.  Brady,  16 
Kan.  26;  Opinion  of  the  Justices.  115  Mass. 
602;  Belles  v.  Burr  et  al.,  76  Mich.  1,  48 
N.  W.  24;  State  v.  Cones,  15  Neb.  444, 19  N. 
W.  682 ;  State  ex  rel.  Mills  v.  Board  of  EOec- 
tion«t  9  Ohio  Cir.  Ct  R.  134 ;  Id.,  54  Ohio  St 
681,  47  N.  E.  1114;  State  ex  rel.  v.  Cincin- 
nati, 19  Ohio,  178;  Harris  v.  Barr,  32  Or. 
348,  62  Pac.  17,  39  L.  B.  A.  76a  Upon  Ilka 
reasoning  it  has  also  been  held  that  a  constl- 
tntional  provision,  authorizing  municipali- 
ties to  frame  charters  for  their  government, 
enables  them  tx>  confer  upon  women  the  right 
to  vote  for  municipal  officers.  State  ex  rel. 
Taylor  v.  French  (Ohio)  117  N.  E.  178. 

We  are  unable  to  perceive  any  distlnctloii 
based  upon  th«  source  of  the  power  to  au- 
thorize the  partldpatlota  by  wtimen  in  the 
local  election ;  that  1%  as  to  whether  it  be 
anthorized  by  the  Legislature  acting  under  a 
provision  of  the  Constitution  giving  it  ple- 
nary power  over  municipalities  (see  section 
130,  Constitution  of  North  Dakota),  or 
whether  it  be  directly  and  locally  authorized 
under  a  constitutional  provision  permitting 
the  framing  of  home  rule  charters,  as  in 
the  Ohio  case.  In  either  case  the  real 
source  of  the  power  to  authorize  a  degree  of 
participation  by  women  in  local  affairs  ia  the 
Constitution.  It  has  been  generally  recog- 
nized that  the  power  of  the  Legislature  to 
regulate  municipalities  may  be  exercised 
within  a  broad  domain.  Thus  It  has  been 
held  that  the  Legislature  may  depart  from 
the  qualiflcations  of  voters  as  defined  in  the 
Constitution  in  authorizing  votes  upon  mat- 
ters of  public  improvements.  Spltzer  v.  Vil- 
lage of  Fulton,  172  N.  T.  285,  64  N.  E.  957,  92 
Am.  St  Rep.  736.  See,  also.  Mayor,  etc.,  v. 
Shattuck,  19  Colo.  104,  34  Pac.  947,  41  Am. 
St.  Rep.  208;  Callam  v.  City  of  Saginaw, 
50  Mich.  7,  14  N.  W.  677 ;  Coggesball  v.  City 
of  Des  Moines,  supra ;  Buckner  v.  Gk>rd«n,  su- 
pra. We  can  see  no  fundamental  difference 
between  a  legislative  regulation  of  munici- 
pal matters  that  allows  women  to  participate 
in  elections  that  bind  municipal  officers  to 
a  given  course  of  conduct  and  one  that  al- 
lows them  to  vote  for  the  municipal  officers 
themselves.  One  method  of  directing  the 
conduct  of  mnniclpal  affairs  is  as  permisct- 
ble,  from  a  legislative  standpoint  as  the 
other;  and  in  the  absence  of  constitutional 
provisAons  which  expressly  or  by  fair  impli- 
cation forbid  resort  to  one  or  the  other  of 
these  methods,  either  or  both  may  be  em- 
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ployed  acoonllng  to  tbe  legiBlatlTe  will.  We 
are  satisfied  that  the  Legislature,  in  the  exer- 
cise of  its  control  over  minor  munldpalitleB, 
may  authorize  women  to  participate  In  the 
selection  of  local  officers  whose  election  is 
not  provided  for  in  the  Constitution.  We  do 
not,  however,  express  an  opinion  as  to  the 
soundness  of  tbe  general  proposition,  sup- 
ported by  the  authorities  hereinbefore  cited, 
to  the  effect  that  the  Legislature  may  pre- 
scribe qualifications  for  electors  different 
from  those  contained  in  the  Constitution, 
which  shall  be  applicable  to  the  election  of 
all  officers  whose  election  is  not  expressly 
sanctioned  by  the  Constitution. 

[2]  It  would  sieem  almost  superflnouB  to 
add  that  we  recognize  the  force  of  the  prin- 
ciple, which,  so  far  as  our  observation  goes, 
is  universally  adhered  to,  that  where  the 
Constitution  prescribes  the  qualifications  of 
electors  the  Legislature  is  powerless  to  add 
to  or  subtract  from  those  qualifications. 
Cooley's  Constitutional  limitations,  550;  Id. 
(8th  Ed.)  763.  From  this  It  follows  that  It 
cannot  admit  to  the  defined  class  persons  not 
possessing  tbe  constitutional  quallficatioiis. 
This  principle  is  not  decisive  of  this  case, 
however,  for  the  reason  that  it  is  clear  to  us 
that  tbe  Legislature,  In  the  exercise  of  its  ple- 
nary power  to  regulate  the  affairs  of  munici- 
palities. Is  not  bound  to  respect  electors  as 
an  exclusive  class  in  providing  for  the  selec- 
tion of  municipal  officersl,  any  more  than  it  Is 
bound  to  respect  them  as  a  class  in  providing 
for  a  vote  upcm  matters  of  municipal  Indebt- 
edness, improvements,  or  policies  generally. 

The  order  appealed  firom  is  affirmed. 

ROBINSON  and  GRACB,  JJ.,  concur  in 
the  result. 


MIDWAY  CO-OP.  ELEVATOR  CO.  t. 
GREAT  NORTHERN  RT.  CO. 

(Supreme  Court  of  North   Dakota.     May   21, 

1916.    On  Petition  for  Bebearbig, 

Nov.  16,  1918.) 

(Syllabut  iy  the  Court.) 

1.  coioiebce   «=s»s— intebstati!   commekce— 
Bboulation  bt  Gonoress. 

The  federal  Constitution  grants  power  to 
Congress  to  regulate  commerce,  and  in  execut- 
ing this  power  It  may  enact  such  laws  and  pro- 
vide such  regulations  as  national  interest  may 
demand. 

2.  comuebce  4=98(1)— intebstatk  cokilebck 
—State  Rbgtjlation. 

The  regulations  of  interstate  commerce  pro- 
vided by  Congress  are  supreme,  and  any  state 
regulations  in  conflict  therewith,  or  covering 
the  same  subject,  are  superseded  thereby. 

3.  COMHERCE     <8=>7— InTEBSTATE.     COJOtEBCK— 

Power  of  Congress. 
The  authority  of  Congress  extends  to  every 
part  of  interstate  commerce,  and  to  every  in- 
strumcntalitv  or  agency  by  which  it  is  carried 
on;  and  a  full  control  by  Congress  over  the 
acts  committed  to  its  regulation  is  not  to  be 
denied  or  thwarted  by  the  commingling  of  in- 
terstate and  intrastate  operati<His. 


i.  GomiEBCE  «Ba89  —  Iktkbstatb  OouatRCB 
Commission— JuBisnicxiON. 
The  Interstate  Commerce  Commission  has 
exclusive  jurisdiction   to  determine  whether  a 
regulation  or  a  practice  affecting  rates  or  mat- 
ters sought  to  be  regulated  by  the  Interstate 
Commerce  Act  is  unjust  or  unreasonable,  un- 
justly discriminatory,  preferential,  or  prejudi- 
cial;   and  the  courts  may  not,  as  an  original 
question,  hear  complaints  and  pass  upon  any 
of  the  administrative  questions  which  the  Inter- 
state Commerce  Act  has  invested  the  Interstate 
Commerce  Commission  with  power  to  determine. 
6.  CoKmebce  4=989— Intebstate  Commerce— 
EquiPMBNT— Hbabino  bt  Intebbtatx  Com- 
mebce  Commibsion. 
The  character  or  equipment  which  a  car- 
rier must  provide,  and  allowances  which  it  mast 
make  for  Instrumoitalities  supplied,  and  serv- 
ioes  rendered,  by  the  shipper— such   as  lining 
cars  used  in  transporting  carload  shipments  of 
grain  in  bulk — are  problems  which  directly  con- 
cern rate-making,   and   are  peculiarly  adminis- 
trative, on  whicn  there  should  be  an  appropri- 
ate Inquiry  by  the  Interstate  Commerce  Com- 
mission beiore  being  submitted  to  a  court. 
6.  Coumebce  4=a89— Interstate  Commerce— 
Shifpeb's  Action  vob  Expenses  of  Equip- 
ment—Jubisdiction  OF  State  Goubt. 
"^thout  preliminary  action  by  the  Inter- 
state Commerce  Commission,  a  state  court  has 
no  jurisdiction  of  an   action  by  a  shipper  to 
recover   from    an    interstate   carrier   sums   ex- 
pended by  him  (the  shipper)  in  lining  and  coop- 
ering cars  furnished  by  the  carrier  for  interstate 
carload  shipments  of  grain  in  bulk ;    the  appli- 
cable duly  filed  interstate  rate  schedules,  mak- 
ing no  reference  to  allowances  therefor." 

Robinson,  3.,  dissenting. 

Appeal  from  (Sass  County  Court;  Hanson, 
Judge. 

Action  by  the  Midway  Co-operative  Eleva- 
tor Company  against  the  Great  Northern 
Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

WjUliam  Lenoke,  of  Fargo,  for  appellant. 
Murphy  ft  Toner,  of  Grand  Forks,  for  re- 
spondent. 

CHBI8TIANSON,  J.  This  action  was 
brought  to  recover  moneys  expended  by  the 
plaintiff  in  coopering  and  lining  certain 
freight  cars  which  the  defendant  furnished 
to  the  plaintiff  in  which  to  ship  grain  over 
defendant's  railroad. 
In  its  complaint  idalntifl  alleges: 
"That  at  the  several  times  between  Septem- 
ber 15,  1915,.  and  December  SI,  1915,  and  at 
several  times  during  the  months  of  January, 
March,  April,  and  May,  1916,  as  appears  from 
the  annexed  schedule,  the  plaintiff  was  a  ship- 
per of  numerous  carloads  of  grain,  consisting  of 
wheat,  rye,  flax,  and  barley,  over  the  railway 
of  said  company  Irom  Wolaeth,  N.  D.,  to  Bt. 
Paul,  Minn.;"  that  for  each  shipment -or  car- 
load the  freight  car  furnished  by  the  defendant 
was  not  properly  lined  or  coopered  for  receiv- 
ing or  containing  the  kind  of  grain  sought  to 
be  shipped,  and  that  defendant  failed  and 
neglected,  when  requested,  to  repair  the  same 
and  put  it  in  reaainesa  for  shipment  within 
four  hours  after  due  notice  of  the  defect  bad 
been  given  to  the  defendant's  agent;  that  the 
plaintiff  was  obliged  to  line  and  cooper  the 
cars,  and  pay  out  and  expend  on  the  several 
cars  the  sum  shown  in  the  schedule  annexed 
to  the  complaint,  amounting  in  the  aggregate  to 
the  sum  of  $151.41. 


tsaVot  other  cases  see  same  topic  and  KET-NDliBER  in  all  Key-Numbered  DIcesta  and  IndezM 
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Tbe  defendant  In  its  answer  denies  tbe 
allegations  of  the  complaint,  and  afBrmatlre- 
ly  alleges  tbat  tbe  claims  referred  to  in  the 
complaint  arose  Incident  to  Interstate  ship- 
menta  and  In  the  course  of  interstate  com- 
merce; that  the  defendant  was  an  Interstate 
carrier,  and  tliat  at  the  time  of  the  shipment 
referred  to  in  the  complaint  it  Iiad  filed  with 
the  Interstate  Commerce  CJommisslon  the' 
tariffs  nnder  which  snch  shipments  were 
made,  and  that  said  tariffs  ^Id  not  provide 
for  payment  or  allowances  for  repairs  of  cars 
or  cooperage  «^  tbe  character  described  in 
tlie  complaint  or  otherwise;  that  said  rates 
bad  been  duly  approved  by  tbe  Interstate 
Commerce  Commission,  and  pnbliatied  and 
promulgated  as  required  by  law,  and  were 
then  in  full  force  and  effect;  that  tbe  state 
•tatate  relating  to  cooperage  has  no  applica- 
tion to  interstate  shipments,  and  that  tbe 
court  has  no  Jurisdiction  over  tbe  subject- 
matter,  but  that  the  same  is  one  for  tbe  Inr 
terstate  Commerce  Commission. 

At  tbe  close  of  tbe  testimony  the  defend- 
ant's coTinsel  made  a  motion  for  a  directed 
f-erdict  on  substantially  the  same  grounds  set 
out  in  tbe  affirmative  defense.  The  motion 
was  granted.  Judgment  was  entered  dismiss- 
ing the  action,  and  plaintiff  appeals. 

Plalntifl  predicates  its  right  to  recover 
npon  section  4707,  C.  L.  1913,  which  pro- 
vides: 

"Every  railroad  corporation  or  common  car- 
rier doing  business  in  this  state  shall  when 
requested  by  any  shipper  of  wheat,  flax  or 
other  grain,  flour  or  flour  mill  products,  furnish 
to  such  shipper  a  box  car  or  w>x  cars  properly 
Uned  or  coopered  for  receiving  and  c<nitaming 
the  kind  of  grain  flour  or  flour  mill  products 
sought  to  be  shipped  and  if  such  railroad,  rail- 
road corporation  or  common  carrier  shall  fur- 
nish any  car  not  so  lined  or  coopered  to  such 
shipper  and  shall  fail  to  prepare  and  put  in 
readiness  such  car  within  four  hours  after  no- 
tice by  sudi  shipper  to  its  agent  at  point  of 
shipment  that  sikji  car  is  not  in  proper  condi- 
tion such  shipper  may  rei>air  such  car  at  his 
own  expense  and  recover  such  sum  so  expended 
in  a  <nvil  action  against  such  railroad  coriwra- 
tion  or  common  carrier." 

Plaintiff  also  contends  that  this  section  is 
merely  declaratory  of  the  common  law,  and 
merely  aids  a  shipper  in  enforcing  a  common- 
law  obligation  against  a  carrier. 

[1-3]  Tbe  fdderal  Constitution  expressly 
grants  power  to  Congress  to  regulate  com- 
merce among  the  several  states  and  to  make 
all  laws  necessary  and  proper  for  carrying 
tliat  power  into  execution. 

"Tbe  authority  of  Congress  extends  to  every 
part  of  interstate  commerce,  and  to  every  in- 
strumentality or  agency  bv  which  it  is  carried 
on;  and  tbe  full  cwtrol  by  Congress  over  the 
snbje<:t8  committed  to  its  regulation  is  not  to 
be  denied  or  thwarted  by  the  commingling  of 
interstate  and  intrastate  operations."  Minne- 
sota Rate  Cases,  230  U.  8.  352,  33  Sup.  Ct 
72»,  67  U  Ed.  1611,  48  L.  R.  A-  (N.  S.)  1151, 
Ann.  Cas.  1916A,  la 

The  oWect  of  vesting  such  power  in  Con- 
gress was  to  insure  equality  and  freedom  in 
<!omm»Gial  interoonrae,  and   uniformity  of 


regulation,  against  conflicting  and  discrimi- 
natory state  legislation.  7  Ency.  TJ.  S.  S.  O. 
Bep.  303.  There  can  be  no  divided  authority 
over  Interstate  commerce.  The  regulations 
of  Congress  on  that  subject  are  supreme ;  and 
when  Congress  sees  proper  to  act  with  re- 
spect to  any  particular  branch  of  interstate 
commerce,  state  regulations  in  conflict  there- 
with, or  acting  on  the  same  subjects  are 
ther^y  superseded.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Bardwick  Farmers'  Elev.  Co.,  226  U. 
S.  426,  83  Sup.  Gt  174,  57  U  Ed.  284,  46  L. 
R.  A.  (N.  S.)  203;   5  R.  O.  I/,  p.  704. 

The  Interstate  Commerce  Act  prorldes  that 
it  shall  be  unlawful  for  any  common  carrier, 
subject  to  the  provisions  of  the  act,  to  make 
or  give  any  undue  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  person, 
company,  firm,  corporation,  or  locality,  or 
any  particular  description  of  traffic  in  any 
respect  whatsoever,  or  to  subject  any  partic- 
ular person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage  {a  any  respect  what- 
soever.   Michie  on  Carriers,  S  4016. 

The  Interstate  Commerce  Commission  has 
been  vested  with  plenary  administrative  pow- 
er to  enforce  the  provisions  of  the  act.  Un- 
der tbe  powers  conferred  the  Interstate  Com- 
merce Commission  may  supervise  the  conduct 
of  carriers,  bear  complaints  concerning  tbe 
violations  of  the  act,  investigate  tbe  same, 
and  if  the  complaints  are  well  founded  it 
may  direct,  not  only  the  making  of  repara- 
tion to  the  injured  person,  but  may  order  the 
carrier  to  desist  from  such  violation  in  ttie 
future.  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct.  850,1  51  L. 
Ed.  552,  9  Ann.  Cas.  1075;  Robinson  v.  Balti- 
more &  O.  R.  Co.,  222  n.  S.  506)  32  Sup.  Ct. 
114.  66  li.  Ed.  288. 

[4-i]  Tbe  Interstate  Commerce  Commission 
has  exclusive  Jurisdiction— 
"to  determine  whether  a  regulation  or  a  prac- 
tice affecting  rates  or  matters  sought  to  be  reg- 
ulated by  the  Interstate  Commerce  Act  is  un- 
just or  unreasonable,  unjustly  discriminatory, 
preferential,  or  prejudicial."  Michie  on  Car- 
riers, §  4156. 

And  the  ccmrts  have  no  power  to  originally 
bear  complaints  upon  any  of  the  matters 
sought  to  be  regulated  by  tbe  act  and  within 
the  Jurisdiction  of  tbe  Interstate  Commerce 
Commission.  Texas  &  P.  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  supra. 

"The  effect  of  the  act  is  not  merely  to  sus- 
pend tbe  right  of  a  shipper  to  maintain  an  ac- 
noil  at  law  to  recover  damages  resulting  from 
an  unreasonable  rate  or  discriminating  regula- 
tion or  practice  established  by  an  interstata 
carriw  while  such  rate  or  regulation  remains 
in  force,  but  to  supersede  such  right  entirely, 
and  substitute  therefor  the  remedy  provided  by 
the  act  itself."    Michie  on  Carriers,  |  4156. 

'"The  dominating  purpose  of  the  statute,"  said 
Mr.  Justice  Hughes,  speaking  for  the  court  in 
the  Minnesota  Rate  Cases,  230  U.  S.  352,  419, 
33  Sup.  Ct.  729,  748,  67  I/.  Ed.  1511.  1550  (48 
L.  R.  A.  [N.  S.]  1151,  Ann.  Cas.  1916A,  18), 
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"was  to  secure  conformity  to  the  prescribed 
standards  through  the  examination  and  appreci- 
ation of  the  complex  facts  of  transportation  by 
the  body  created  for  that  pnrpose ;  and,  as  this 
court  has  repeatedly  held,  it  would  be  destruc- 
tive of  the  system  of  regulation  defined  by  the 
statute  if  the  court,  without  the  preliminary 
action  of  the  Commission,  were  to  undertake  to 
pass  upon  the  administrative  questions  which 
the  statute  has  primarily  confided  to  it." 

The  effect  of  the  act  to  regulate  commerce 
upon  the  various  problems  arising  with  re- 
spect to  the  Interstate  traffic  has  been  con- 
sidered and  expounded  by  the  Supreme  Court 
of  the  United  States  In  many  cases.  In 
Chicago,  B>  I.  &  P.  Ey.  Co.  v.  Hardwlck 
farmers'  EleTator  Co.,  226  U.  S.  426,  33  Sup. 
Ct.  174,  57  U  Ed.  2S4,  46  U  R.  A.  (N.  S.)  208, 
that  court  held  that  the  lilinnesota  Recipro- 
cal Demurrage  Law  (Laws  1907,  c.  23)  was 
InTalid  and  Ineffective  as  applied  to  cars 
used  In  Interstate  traffic.  In  discussing  the 
Interstate  Commerce  Act  and  Its  effect  on 
the  Minnesota  statute,  the  court  said: 

"As  legislation  concerning  the  delivery  of  cars 
for  the  carriage  of  interstate  traffic  was  clearly 
a  matter  of  interstate  commerce  regulation, 
even  If  such  subject  was  embraced  witain  that 
class  of  powers  concerning  which  the  state  had 
a  right  to  exert  its  authority  in  the  absence  of 
legislation  by  Congress,  it  must  follow  in  con- 
sequence of  the  action  of  Congress  to  which  we 
have  referred  that  the  power  of  the  state  over 
the  subject-matter  ceased  to  exist  from  the 
moment  that  Congress  exerted  its  paramount 
and  all  embracing  authority  over  the  subject 
We  say  this  because  the  elementary  and  long- 
settled  doctrine  is  that  there  can  be  no  divided 
authority  over  interstate  commerce,  and  that 
the  regulations  of  Congress  on  that  subject  ar$ 
supreme." 

In  Illinois  C.  R.  Co.  t.  De  Fuentes,  236  U. 
S.  157,  35  Sup.  Ct  275,  69  L.  Bd.  517,  the 
court  held  that: 

"Congress  has  so  far  undertaken  to  regulate 
the  subject  as  to  invalidate,  as  an  unlawful  reg- 
ulation of  interstate  commerce,  an  order  of  a 
state  railroad  commission  under  which  a  car- 
rier may  be  required,  upon  demand  of  a  carrier 
or  shipper,  and  on  terms  fixed  by  the  com- 
mission, to  switch  empty  cars  from  any  con- 
nection with  a  competing  interstate  railway 
to  a  designated  side  track  within  its  own  termi- 
nals in  a  city,  for  the  purpose  of  being  loaded 
there  with  goods  intended  for  interstate  com- 
merce, and,  when  so  loaded,  to  move  the  same 
back  to  the  competitor's  line  for  continued 
transportation  to  another  state,  and  also  to  ac- 
cept from  competing  interstate  lines  at  points 
within  the  city  loaded  cars  brought  from  other 
states,  and  place  them  on  its  own  side  track, 
although  such  side  track  was  the  real  destina- 
tion contemplated  at  the  time  of  tiie  original 
shipment" 

In  Texas  &  P.  R.  Co.  v.  American  Tie  & 
Lumber  Co.,  234  U.  S.  138,  34  Sup.  Ct  885. 58 
L.  Ed.  1255,  the  court  ruled  that  a  suit  may 
not  be  maintained  against  a  railway  company 
to  recover  damages  resulting  from  Its  re- 
fusal to  accept  an  interstate  shipment  of  oak 
railway  cross-ties  in  the  absence  of  previous 
action  by  the  Interstate  Commerce  Commis- 
sion, even  though  the  refusal  to  acc^t  the 
shipment  was  based  upon  the  want  of  any 
filed  or  published  rate  applicable  to  such  ship- 
ment 

That  questions  of  the  nature  presented  in 


and  which  form  the  basis  of  plaintiff's  cause 
of  action  in  this  oase  are  among  those  regu- 
lated by  the  Interstate.  Commerce  Act  has 
r^eatedly  been  recognized  by  the  Interstate 
Commerce  Commission  and  also  by  the  Sn- 
preme  Court  of  the  United  States.  See  Na- 
tional Wholesale  Dealers'  Ass'n  v.  Atlantic 
Coast  line  Railroad  Co.,  14  Interst  Com. 
R.  154;  New  York  State  Shipper's  Protec- 
tive Ass'n  V.  New  York  C.  &  H.  Railroad 
Co.,  30  Interst  Com.  R.  437 ;  National  Coun- 
cil of  Farmers'  Co-operative  Ass'n  v.  C,  B. 
&  Q.  R.  R.  Co.  et  al.,  34  Interst  Com.  R.  60: 
Loomls  V.  Lehigh  Valley  R.  R.  Co.,  240  U.  S. 
43,  38  Sup.  Ct  228,  60  L.  Bd.  517. 

In  National  Council  of  Farmers'  Co-opera- 
tive Ass'n  V.  O.,  B.  &  Q.  R.  R.  Co.  et  al.,  aw 
pra,  the  Interstate  Commerce  Commission 
considered  the  complaint  of  shippers  of  grain 
owning  elevators  at  country  stations  In  the 
states  of  Illinois,  Iowa,  Minnesota,  Nebraska, 
Kanaas,  and  North  and  South  Dakota,  alleg- 
ing that  the  railroad  companies  were  not 
furnishing  cars  in  suitable  conditions  for  tbe 
transportation  of  grain  in  bulk,  and  asking 
that  they  (the  shippers)  be  allowed  either  to 
furnish  oars  suitable  in  all  respects  for  carry- 
ing this  traffic,  or  make  allowances  to  them 
for  work  done  and  material  furnished  to 
prepare  the  cars  for  loading.  The  Inter- 
state Comm»ce  lOommdsaion  gave  careful 
consideration  to  the  various  aspects  of  tbe 
questions  presented,  and  clearly  recognized 
that  these  questions  were  within  the  juris- 
diction of,  and  properly  determinable  by, 
the  Interstate  Commerce  Commission. 

In  the  opinion  in  that  case  the  Interstate 
(Commerce  Commission  said : 

"Originally  cars  designed  for  sliipment  of 
grain  were  equipped  with  stationary  or  swing- 
ing grain  doors,  which,  however,  were  not  found 
to  be  practicable.  Because  of  inability  to  secure 
a  satisfactory  permanent  grain  door,  the  prac- 
tice of  defendants  for  more  than  a  quarter  of  a 
century  has  been  to  furnish  grain  shippers  at 
country  stations  with  'sectional  doors,'  or 
boards,  which  may  be  nailed  to  the  car  door 
posts.  »  *  •  There  is  no  uniformity  with  re- 
spect to  the  amount  or  the  character  of  the  ma- 
terial furnished  by  different  carriers.  Some  of 
them  furnish  sectional  doors,  boards,  lath,  and 
burlap,  or  paper  specially  designed  for  the  pur- 
pose; others  furnish  sectional  doors,  lumber, 
and  paper ;  and  others  furnish  nothing  but  sec- 
tional doors  and  lumber.  »  •  •  Practically 
all  cars  furnished  to  these  country  elevators 
must  be  cleaned  by  the  sliipper.  A  large  per- 
centage of  them  require  more  or  less  patching, 
or  coopering,  to  render  them  fit  to  carry  grain 
withqut  leakage.  It  is  impossible  to  determine 
from  tbe  record  tbe  exact  percentage  of  cars 
furnished  which  the  shijppers  must  materially 
repair  before  loading.  So  far  as  the  evidence 
shows,  some  patching  and  repairing  work  by  the 
shipper,  besides  placing  the  grain  doors  and 
coopering  around  them,  is  required  on  about  60 
per  cent  of  the  cars  furnished.  This  work  may 
consist  of  covering  one  or  more  holes  or  crackn 
in  tlie  floor,  or  it  may,  and  often  does.  Include 
repairs  to  door  posts,  ends,  linings,  roof,  and 
sides  of  car.  »  ♦  •  During  the  year  1808. 
and  continuing  until  July,  1911,  defendants' 
rules  provided  that  when  ears  furnished  for 
grain,  grain  products,  or  other  balk  freight  re- 
quired repairing  to  insure  against  lealuige  in 
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tranflit,  and  the  mateiial  necassarrfor  th«  re- 
pairing was  furnislied  by  the  shipper,  pay- 
ment for  the  actual  cost  of  the  same,  incluaing 
cost  of  necessary  labor,  but  not  exceeding  80 
cents  per  car,  wooM  be  made  by  the  carrier  for* 
niahiDK  the  car.  It  developed  that  it  was  im- 
possible for  the  carriers  to  keep  any  check  of 
the  material  used  or  alleged  to  nave  been  used, 
or  of  the  labor  so  performed.  Known  abiuei  of 
tike  rule  emttttd,  and  diioriminmtiotu  toeoiMWy 
rttulted. 

"For  a  number  of  years  an  allowance  of  $2 
per  car  for  grain  doors  furnished  was  paid  to 
terminal  elevator  companies.  This  was  found  to 
neult  io  the  cmrrien'  paying  for  grain  doon 
that  ha<d  been  made  out  of  material  furnished 
by  the  carriers.  Claims  were  presented  for 
famishing  grain  doors  for  outbound  cars  when 
the  doore  or  the  materials  nsed  therefor  were 
taken  from  inbound  cart.  Thia  allowance  and 
the  allowance  of  80  cents  per  car  to  the  country 
elevators  were  discontinued  at  the  same  time. 
•  *  •  The  repair  work  done  upon  ears  by 
liiippera,  encfa  as  closing  a  hole  with  boards,  or 
coopering  the  car  with  burlap  or  paper,  is  not 
permanent.  The  work  must  ordinarily  be  done 
at  the  station  from  which  the  shipment  is  made. 
In  the  very  nature  of  things,  the  shipper  who 
loads  the  car  can  prepare  it  tor  loading  to  bet- 
ter advantage  than  can  any  one  elsei  It  is  there- 
fore not  unreasonable  to  expect  the  shipper  to 
sweep  a  car,  or  do  a  reasonable  amount  of 
cleaning,  or  to  make  some  minor  and  inexpen- 
sive repairs  to  prepare  the  car  for  loading  and 
prevent  leakage  of  grain  in  transit.  It  is  im- 
practicable for  the  carriers  to  have  competent 
workmen  at  all  stations  to  do  this  work,  and  mi- 
nor cleaning,  patdiing,  and  coopering  can  readi- 
ly be  done  by  men  in  the  employ  of  the  elevator 
companies,  who  know  exactly  what  is  to  be  done 
and  how  best  to  do  it.  If  the  car  furnished  re- 
quires much  repairing,  if  its  door  posts  are 
shattered  or  broken,  or  if  it  has  many  holes  or 
cracks  through  wliich  grain  would  sift  In  trans- 
it, the  shipper  should  refuse  to  accept  it.  Ttie 
obligation  of  the  carrier  is  to  promptly  furnish 
a  suitable  car.  The  shipper  is  not  bound  to  re- 
ceive and  load  a  car  upon  which  he  must  expend 
labor  and  materials  to  make  it  suitable  to  trans- 
port grain.  *  *  *  Ebcperience  has  demon- 
strated that  it  is  impossilMe  to  aocnratdy  check 
daima  for  material  furnished  and  labor  per- 
formed by  shippers.  We  conclude  that  we  may 
not  with  propriety  fix  by  order  a  maximum 
amount  that  should  be  paid  Ote  shipper  by  a 
carrier  for  labor  performed  and  for  materials 
fnmicihed  I>y  him  in  installing  grain  doors  or 
doing  other  incidental  repair  work  on  cars 
ftirnished  for  shipments  of  grain  in  bulk.  //, 
koioever,  a  carrier  maket  any  allowance  to  ship- 
pers at  country  gtations  for  work  done  or  m<r- 
terials  fumithed,  the  oonditiong  and  purpotes, 
Of  well  a»  the  maaimum  aUowanoe,  must  be 
itated  in  its  tariff  and  mutt  he  apfiiid  withouit 
dwcriflitnation.  The  amount  and  character  of 
the  material  furnished  shippers  for  grain  doors 
and  for  incidental^  coopering  and  repairing 
dionld  be  uniform  and  adequate  for  tlie  pur- 
pose; }u*t  what  wiU  he  fumithed  ihouli  he 
elearlp  itated  in  tariff ».  It  is  manifest  that  If 
a  carrier  furnishes  nothing  but  loose  boards  at 
one  point,  and  at  another  point  furnishes  sec- 
tional doors,  lath,  paper,  or  burlap,  unlawful 
discrimination  results." 

The  case  of  Loomls  v.  Lehigh  Valley  Rail- 
road Co.,  supra,  originated  In  the  courts  of 
the  state  of  New  York.  In  that  case  the  ship- 
per CMMigtit  to  reoorer  on  the  theory  that  the 
carrier  bad  failed  to  perform  its  common-law 
daty  to  furnish  adequate  cars,  that  the  ship- 
pers bad  been  compelled  to  obtain  the  neces- 
sary material  and  perform  the  labor  required 
to  make  the  cars  adequate  for  transporting 
169  N.W.-32 


agricultural  products  In  bulk,  and  that  coa- 
sequently  the  shippers  were  entitled  to  re- 
cover as  danuLgea  their  outlay  for  the'mate- 
rial  furnished  and  labor  performed.  The  case 
involved  both  intrastate  and  interstate  ship- 
ments. The  New  York  Cktnrt  of  Appotils  held 
that  the  shippers  bad  a  right  to  recover  upon 
the  common-law  liability  of  the  carriers,  un- 
less the  local  or  federal  statute  had  establisb- 
ed  different  rules.  It  concluded  that  the  New 
York  statutes  created  no  bar  to  recovery  and 
that  the  ahim>er9  were  entitled  to  recover 
on  account  of  the  Intrastate  shipments; 
but  it  farther  concluded  that  Congress  had 
assumed  such  control  over  Interstate  shipr 
menta  as  to  deprive  the  state  courts  of  power 
to  consider  claims  arising  out  of  them.  206 
N.  Y.  812,  101  N.  Bi  907.  A  writ  of  error 
waa  sued  out,  and  the  cause  brought  before 
the  United  States  Supreme  Court  for  review. 
Tliat  court,  affirmed  the  decision  of  the  New' 
York  Court  of  Appeals. 

The  opinion  of  the  United  States  Supreme 
Court  is  summarized  In  the  syllabus  as  fol- 
lows: 

"The  character  of  equipment  which  the  car- 
rier must  provide  and  sllowances  which  it  must 
make  for  instrumentalities  supplied,  and  serv- 
ices rendered,  by  the  shipper— such  as  inside 
doors  and  bulkheads  in  cars  and  timber  therefor 
— are  problems  which  directly  concern  rnte-mnk- 
ing  and  are  peculiarly  administrative,  on  which 
there  should  be  an  appropriate  inauiry  by  the 
Interstate  Commerce  Commission  before  l>eing 
submitted  to  a  court."  240  U.  <S.  43,  3G  Sup. 
Ct  228,  60  Ll  Ed.  61T. 

"Without  Tvdiminary  actiim  by  the  Interstate 
Commerce  Commission,  a  state  court  has  no 
jurisdiction  of  an  action  by  shippers  to  recover 
from  an  interstate  carrier  sums  oxpenilp'l  by 
them  in  constructing  icrain  doors  or  bnlkheacte 
in  cars  furnished  by  the  carrier  for  interstate 
carload  shipments  of  farm  products  in  bulk, 
the  applicable  duly  filed  interstate  rate  sched- 
ules making  no  reference  to  allowances  for  grain 
doocs  vt  bulkheads." 

See  Xioomls  v.  Lehigh  Valley  R.  B.  Co.,  240 
U.  S.  48,  86  Sup.  Ct.  228.  60  Tj.  Rd.  617. 

The  opinions  of  the  Interstate  Commerce 
Oommlsslon  and  of  the  Supreme  Court  of 
the  United  States  in  the  two  cnsea  last  cited 
siieak  for  themselves.  The  questions  involv- 
ed la  the  Instant  case  are  similar  to  those 
which  were  involved  in  the  cases  dted:  and 
In  our  opinion  the  doctrine  announced  by  the 
United  States  Supreme  Court  in  the  case 
laM  dted  is  contioUlng  In  tlie  instant  case. 

Plaintiff  C(M>tends  timt  the  cars  on  which 
the  r^aira  were  made  were  not  instrumental- 
ities of  Interstate  commerce  at  the  time  the 
duty  to  repair  them  arose.  It  contends  that 
thia  duty  arose  when  they  were  ordered: 
that  the  cars  first  became  instrumentalities 
of  interstate  commerce  after  they  bad  been 
loaded  with  grain,  billed  for  shipment  to  a 
point  in  some  other  state,  and  actually  start- 
ed on  the  way  to  their  destination ;  and  that, 
until  they  were  so  loaded,  billed,  and  started, 
they  were  subject  entirely  to  state  control 
and  state  regulations.  PlaintllTs  contention 
U  distinctly   contrary  to  the  principle  an- 
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nonncecl,  and  fnlly  answered  by  what  the 
United  States  Supreme  Court  aald.  In  the  sev- 
eral cases  cited  above.  See  Texas  &  P.  R.  Co. 
V.  Abilene  Cotton  Oil  Co.,  supra,  Robinson  v. 
Baltimore  &  O:  R.  Co.,  supra,  and  Loomls  v. 
Tjehigh  Valley  R.  Co.,  supra. 

It  appears  on  the  face  X)t  the  complaint, 
and  the  evidenoe  shows,  that  the  transactions 
niKHi  which  plaintiff  seeks  to  recover  arose 
during  Interstate  'traffic,  and  are  regulated 
by  the  Interstate  Commerce  Act;  and  under 
the  decisions  of  the  United  States  Supreme 
Court  the  state  courts  may  not  entertain 
plaintiff's  action  without  preliminary  action 
by  the  Interstate  Commerce  Commission. 

The  judgment  apipealed  from  must  be 
affirmed.    It  is  so  ordered. 

GRACES  J.,  concurs  in  the  result 

ROBINSON,  J.  (dissenUng).  This  Is  an 
appeal  from  the  Judgment  of  the  county 
court  of  Cass  county  that  the  action  be  dis- 
missed, for  the  reason  that  the  court  has  no 
jurisdiction  of  the  subject  of  the  action.  The 
objection  should  have  been  made  by  a  demur- 
rer, and  then,  if  sustained,  it  would  have 
saved  the  cost  of  a  needless  and  useless  trial. 
Counsel  for  defendant  makes  objection  to 
the  settlement  of  tSie  statement  of  the  case; 
but,  as  there  has  been  no  Judgment  upon  the 
merits,  the  statement  of  the  case  and  the  evi- 
dence become  ImmaterlaL  If  the  court  had 
Jurisdiction  of  the  subject  of  the  action,  the 
case  must  be  remanded  for  a  trial  on  the 
merits. 

The  action  Is  based  on  an  act  for  the  coop- 
erage of  cars,  by  whldi  It  is  made  the  duty 
of  the  railway  company  to  furnish  shippers 
of  grain  box  cars  properly  lined  and  cooper- 
ed for  the  grain,  and,  In  case  of  failure  to  do 
so,  then,  after  notice  of  four  hours,  the  ship- 
per may  repair  the  car  and  recover  the  ex- 
pense in  a  dvil  action  against  the  railway 
company.  C.  L.  |  4707.  This  act  was  passed 
by  reason  of  the  fact  that  railway  compa- 
nies have  been  quite  In  the  habit  of  furnishing 
cars  <  with  small  crevices,  cracks,  and  leak- 
ages, by  which  grain  is  lost  to  the  owner, 
who  finds  it  difficult  to  prove  the  loss  and  to 
recover  compensation  by  suit  for  damages. 
To  prevent  leakage  It  may  be  necessary  to 
line  the  Inside  of  the  car  In  whole  or  In 
part  with  tar  paper,  and  often  it  Is  of  spe- 
cial Importance  that  the  work  be  done  quick- 
ly. There  Is  no  time  to  consult  Interstate 
Commerce  Commissions. 

The  complaint  shows  that  in  1915  and  1916 
the  plaintiff  was  a  shipper  of  numerous  car- 
loads of  grain  over  the  road  of  the  defend- 
ant from  Walseth,  N.  D.,  to  St  Paul,  Minn.; 
that  defendant  furnl^ed  the  plaintiff  box 
cars  which  were  not  properly  lined  and 
coopered,  so  as  to  hold  the  grain.;  that,  after 
due  notice  was  given  defendant.  It  failed  and 
refused  to  put  the  cars  in  a  fit  condition  to 


receive  the  grain;  tbat  by  reason  thereof 
plaintiff  was  obliged  to  cooper  the  cars  and 
to  pay  for  the  same  several  sums,  100  in  all. 
amounting  to  $151.41.  Then  there  is  given 
the  date,  the  number  of  each  car,  and  the 
labor  and  material  expended  in  coopering  the 
same. 

Clearly  the  complaint  does  state  a  cause 
of  action.  In  accordance  with  the  letter  and 
spirit  of  the  statute ;  but  counsel  for  defend- 
ant insist  that,  as  the  grain  shipment  was 
interstate  commerce,  the  necessary  cooperage 
was  also  Interstate  commerce,  and  that  plain- 
tiff has  no  remedy,  except  by  some  suit  In 
the  United  States  courts  or  the  Interstate 
Commerce  Commission.  Still  defendant  does 
not  point  the  way  to  such  a  remedy,  or  show 
that  the  Commiisslon  or  the  United  States 
courts  are  la  the  habit  of  giving  any  redress 
In  such  petty  matters,  and  defendant  did  not 
move  to  have  the  matters  transferred  to  the 
United  States  courts  or  to  the  Commission. 
There  is  no  showing  that  the  necessary  coop- 
erage of  grain  cars  to  tmdi  a  trivial  amount 
is  any  part  of  interstate  commerce;  Indeed, 
it  Is  a  matter  of  local  urgency,  whidi  must 
be  met  and  acted  upon  In  every  case  before 
the  loading  of  a  car,  and  before  there  Is 
commerce  of  any  kind. 

The  complaint  shows  It  became  necessary 
to  cooper  about  100  cars,  and  on  each  car 
the  amount  was  an  average  of  $1.50.  It  w^as 
a  matter  of  urgency,  and  the  work  probably 
saved  the  company  many  times  the  suoi  of 
the  expense. 

Clearly  the  co<«>erage  act  Is  constltntloual. 
The  complaint  does  state  a  good  cause  of  ac- 
tion. Under  the  statute  the  county  court  bad 
jurisdiction  of  the  subject  of  the  action. 
Hence  the  judgment  should  be  reversed,  and 
the  case  remanded  for  a  new  trial  on  the 
merits. 

On  Petition  for  Rehearing. 

PE3R  CURIAM.  Plaintiff  has  ffled  a  pe- 
tition for  a  rehearing.  The  petition  pre- 
sents no  question  which  was  not  consldere<l 
in  and  decided  by  the  former  decision. 

The  petition  cites  and  quotes  from  deci- 
sions holding  that  the  whole  subject  of  lia- 
bility of  carriers  to  shippers  in  interstate  com- 
merce has  not  been  withdrawn  from  the  ju- 
risdiction of  the  state  courts.  We  certainly 
sold  nothing  to  the  contrary  in  the  former 
opinion. 

The  principle  announced  In  the  former 
opinion  is  that: 

"Without  preliminary  action  by  the  Interstate 
Commerce  Commission,  a  state  court  has  no 
jurisdiction  of  an  action  by  a  shipper  to  re- 
cover from  an  interstate  carrier  sums  expended 
by  him  (the  shipper)  In  lining  and  coopering 
cars  furnished  by  the  carrier  for  interstate  car- 
load shipments  of  Rrain  in  bulk ; .  the  applicable 
duly  filed  interstate  rate  schedules  making  no 
reference  to  allowances  therefor." 

That  the  Interstate  Commerce  Commission 
has  exclusive  Jurisdiction  of,  and  that  the 
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courts  may  not  as  an  original  quMtk»  hear, 
cumplalnta  and  paaa  apoo  any  of  tbe  admbtr 
latratlTe  qneattons  wbldi  tbe  Interatate  Cmn- 
merce  OMumUHlOD  baa  been.  laTOstad  with 
power  to  determine,  bas  been  oondoatTelT 
settled  by  tbe  dedaiODa  of  tbe  United  States 
Suprune  Court  nie  pilnc^e  baa  been  re- 
affirmed aubaequent  to  tbe  promulgation  of 
the  tormer  dedatom  in  tbia  caae.  See  Nortb- 
em  Padflc  By.  Co.  y.  Solum,  247  D.  8.  477, 
38  Snp.  Ct  660,  «2  Ll  Bd.  1221. 

Tbe  petition  for  r^earing  Inrltes  our  ape- 
dal  Gonatderation  to  tbe  dedslon  of  tbe  Su- 
preme Coort  of  Kannaa  In  Rock  Milling  & 
Blerator  Co.  T.  AtebiaOD,  T.  &  S.  F.  By.  Co., 
IM  Pac.  264,  -nbiOi  involved  tbe  rlgbt  of  a 
shipper  in  interstate  commerce  to  maintain 
an  action  In  the  state  courts  to  recover 
amomits  due  for  repairing  cars  ao  as  to  put 
them  In  condition  to  bold  tbe  shipments; 
and  it  ia  asserted  that  tbe  conclusion  reached 
by  tbe  Kansas  Court  "ia  exactly  the  opposite 
of  that  reached  by  this  court  in  this  case." 
An  examination  of  the  decision  cited  di»- 
closee  that  in  tbe  Kansas  case  the  tariff  of 
tbe  railroad  company  on  file  with  tbe  In- 
terstate Commerce  Commission  made  provi- 
sion for  the  reimbursement  of  shippers  for 
expenses  tncnrred  in  repairing  cars,  and  fix- 
ed a  mnxlmnm  amount  of  allowance  for  each 
car.  Hence,  in  that  case,  tbe  condition  was 
present,  which  is  absent,  and  in  our  opinion 
i  fatal  to  jurisdiction,  in  tbe  case  at  bar; 
for  in  the  case  at  bar  there  was  no  provlMon 
made  In  the  tariff  of  the  railroad  company 
for  payment  of  the  charges  which  plaintUF 
se^a  to  recover.  Obviously,  tbe  Kansas  de- 
dslon is  not  contrary  to  tbe  views  exinessed 
in  our  former  oitinlon.  On  the  contrary,  the 
practices  involved  In  that  case  assumed,  and 
the  dedaion  therein  impliedly  concedes,  that 
allowances  of  tbe  charges  of  a  shipper  for 
repairing  cars  so  as  to  render  them  fit  for 
proper  transportation  of  sblpmoits  is  an  ad- 
mlniatratlve  question,  directly  concerns  rate- 
making,  and  is  proporly  a  part  of  tbe  rate 
schedules  filed  by  the  carrier  with  tbe  In- 
terstate Commerce  Commission. 

It  is  suggested  in  tbe  petition  for  rehear- 
ing that  tbe  rule  announced  may  lead  to  dis- 
criminatory practices  by  reason  of  a  railroad 
company's  furnishing  cars  in  worse  conditlm 
to  one  shipper  than  to  another.  This,  as  to 
Interstate  shipmoits,  Is  a  matter  for  the  In- 
terstate Commerce  Commission.  Tbe  conten- 
tion advanced  virtually  concedes  tbe  admin- 
istrative character  of  the  practices  involved 
and  upon  wbldt  plalntlfl's  cause  of  action  is 
predicated. 

We  see  no  reascm  for  receding  from  the 
Tiews  expressed  in  our  former  opinion. 

Tbe  former  dedsion  will  stand.  A.  re- 
bearing  ia  denied. 

ORACE],  J.,  concurs  in  denying  the  peti- 
tion for  r^earing.  I 


OAHILIi  V.  McDOWBLIi  et  aL,  Board  Grant 

County  Com'rs. 
(Supreme  Court  U  North   Dakota.     Nov.   2, 

i9ia) 

fSfllabtu  ^r  M«  Court.) 

1.  Counties  «=»29  —  Locatioit  of  Coxj^tt 
Seat— CoNSTBBOTioir  of  Statute. 

Section  8206  of  tbe  Compiled  Laws  of  1913. 
which  provides  for  the  temporary  location  of 
county  seats  by  the  county  commissioners,  and 
for  the  permanent  location  at  a  general  elec- 
tion, ana  chapter  101  of  the  Session  Laws  of 
1917,  which  amends  the  above  section  by  add- 
ing a  proviso  authorizing  a  preliminary  expres- 
sion of  preference  by  the  voters  voting  at  a 
primary  dectlon,  are  held  to  l>e  applicable  to 
tbe  location  of  the  county  seat  of  Grant  county. 

2.  CotJKTixs  •=>29  —  Location  of  County 
Skat— Frimasx  Election  Contest. 

The  Legislature  having  failed  to  provide  a 
method  for  contesting  the  result  of  a  primary 
election  at  which  tbe  voters  are  authorized  to 
express  a  preference  between  the  various  towns 
contending  for  tbe  county  seat,  the  result  of 
such  an  election  cannot  l>e  questioned  in  a  con- 
test proceeding. 

8.  Counties  «s>29  —  Location  of  Countt 
SsAr— Pbeuuinabt  Election— Contest. 
Section  1061  of  tbe  Compiled  Laws  of  191.3. 
which  provides  for  contesting;  the  validllr  of 
an  election  as  to  the  right  of  a  place  declared 
and  selected  as  the  county  seat,  is  construed, 
and  held  to  be  applicable  to  an  election  which 
determines  the  location  of  a  county  seat,  but 
not  to  one  which  merely  amounts  to  an  ezprea- 
Bion  of  preference  preliminary  to  a  final  vote 
and  selection  at  a  general  election. 

Appeal  from  District  Court,  Grant  County; 
W.  C.  Oawford,  Judge. 

Election  contest  by  J.  I.  CahiU  against 
Tliomas  McDowell  and  others,  as  the  Imard 
of  county  commissioners  of  Grant  county,  N. 
D.  From  an  order  sustaining  a  demurrer 
to  a  notice  of  contest,  the  contestant  appeals. 
Order  affirmed. 

Nucbols  &  Keladi,  of  Mandan,  for  appel- 
lant. 

Sullivan  &  Sullivan,  of  Mandan,  and  I.  N. 
Steen,  of  Carson,  for  respondents. 

BIRDZBLL,  J.  This  is  an  aiweal  from  an 
order  sustaining  a  demurrer  to  a  notice  of 
contest  in  which  it  was  sought  to  question 
the  validity  of  an  election  held  under  tbe 
authority  of  chapter  101  of  the  Session  Laws 
of  1917.  This  act  provides  for  an  election 
to  be  held,  in  connection  with  tbe  primary 
election,  for  the  purpose  of  locating  tbe  coun- 
ty seat  in  counties  wliere  it  has  not  previous- 
ly been  permanently  located.  The  facts  nec- 
essary to  an  tmderstandlng  of  the  questions 
presented  are  as  follows: 

At  tbe  primary  election  held  In  June,  191S, 
tbe  question  of  tbe  location  of  tbe  county 
seat  of  Grant  county  was  voted  upon,  and 
tbe  votes  were  canvassed,  showing  the  result 
to  be  as  follows:  In  favor  of  tbe  village  of 
Elgin,  1,000  votes ;  in  favor  of  tbe  village  of 
Carson,  78.5  votes ;  in  favor  of  the  village  of 
Leitb,  752  votes.  (Tbe  vote  in  favor  of  tbe 
village  of  New  I^eipzig,  which  was  also  utwn 
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the  ballot.  Is  not  material  to  this  proceed- 
ing.) In  this  election  the  v^omen  of  the  coun 
ty  were  allowed  to  participate  under  the  au- 
thority of  chapter  254  of  the  Session  Laws  of 
1917.  It  a^iears  from  the  notice  of  contest 
that  the  number  of  women  voting  in  favor  of 
the  village  of  Carson  exceeded  the  number 
voting  in  favor  of  the  village  of  Lelth  by  76 
votes;  so  that,  should  the  votes  cast  by  the 
women  be  disregarded,  the  village  of  Lelth 
would  be  second  in  the  election  returns,  and, 
undor  the  provisions  of  chapter  101  of  the 
Session  Laws  of  1917,  would  be  entitled  to  a 
place  upon  the  ballot  at  the  general  election 
to  be  held  In  November,  1918.  Following  the 
election  a  notice  of  contest  was  served  under 
section  1046  of  the  Compiled  Laws  of  1913, 
the  contestant  relying  for  the  authority  to 
contest  the  election  upon  section  1051  of  the 
Compiled  Laws  of  1913.  The  only  questions 
arising  upon  this  appeal  are,  first,  the  ai>- 
plloablllty  of  chapter  101  of  the  Session  Laws 
of  1917  to  the  location  of  the  county  seat  of 
Orant  county ;  and,  second,  the  existence  of 
authority  for  the  contest  proceedings. 

[1»2]  Section  3206  of  the  Compiled  Laws 
of  1913  authorizes  the  county  commissioners 
of  a  newly  organized  county  to  fix  tnnpo- 
rarlly  the  county  seat,  and  It  is  therein  pro- 
vided that  "such  location  shall  remain  the 
county  seat  until  the  first  g^ieral  election 
thereafter,  when  the  qualified  voters  of  audi 
county  are  empowered  to  vote  for  and  select 
the  place  for  the  county  seat  by  ballot  as  pro- 
vided by  law."  The  Legislature  in  1017 
amended  the  foregoing  sectloa  by  adding 
the  following  proviso  (chapter  101,  SeMion 
Lews  of  1917): 

"Provided,  however,  that  in  counties  where 
the  county  Beat  has  not  been  permanently  locat- 
ed, the  question  of  location  of  such  county  seat 
may  be  voted  on  at  any  primary  election  upon 
a  petition  or  petitions,  each  to  l>e  signed  by  at 
least  10  per  cent,  of  the  qualified  voters  of  such 
county,  voting  for  the  office  of  Secretary  of 
State  at  the  last  general  election,  stating  the 
date  of  signing  and  the  residence  of  each  quali- 
fied voter,  designating  therein  the  proposed  coun- 
ty seat,  which  said  petition  shall  be  filed  with 
the  county  auditor  at  least  30  days  prior 
to  the  holding  of  any  primary  dcction,  and  if 
more  than  two  towns  are  contending  for  the 
location  of  the  county  seat  at  such  election,  then 
the  two  towns  receivug  the  highest  vote  at  such 
election,  and  these  two  towns  only,  shall  be 
placed  on  the  ofiicial  ballot  at  the  first  follow- 
ing general  election.    •    •    • " 

It  is  contended  by  the  respondent  that  the 
foregoing  amendment  has  no  application  to 
the  location  of  the  county  sent  in  Grant  coun- 
ty— this  by  reason  of  the  fact  that  the  coun- 
ty seat  had  been  temporarily  located  at  Car- 
son, under  section  3208,  before  It  was  amend- 
ed; hut  we  are  of  the  opinion  that  the 
amendment  clearly  applies  to  the  location  of 
the  county  seat  In  any  county  where,  previous 
to  the  adoption  of  the  amendment,  it  had 
been  only  temporarily  located.  Such  was  the 
character  of  the  location  of  the  county  seat 
at  Carson  previous  to  the  adoption  of  the 
amendment. 


Section  820S  of  the  OonooUed  Iavb  of  1013, 
as  it  originally  stood  and  as  ameaded,  con- 
tains no  express  provision  tor  the  contesting 
at  an  election  bdd  tbereundo*.  Tlie  section, 
however,  In  its  arrangement  In  the  P<^tlcal 
Code,  la  a  part  of  chapter  42,  which  is  enti- 
tled "Counties  and  County  Officials,"  and  in 
the  same  article  It  is  imyrlded,  In  section 
3210,  that  "all  elections  under  this  arUcle 
where  not  otherwise  provided,  shall  be  con- 
ducted in  the  same  manner  as  required  by 
law  ft>r  gmeral  elections.  •  •  •"  This 
refers  only  to  the  manner  of  cosdnctlng  the 
election.  a%e  authority  to  contest  elections 
for  the  location  of  oonnty  seats  is  foond  in 
section  lOSl  of  the  Compiled  Laws  ot  1913, 
which  provides  tha^— 

"In  any  county  where  there  la  a  vote  for  the 
election  or  for  the  removing  or  changing  of  the 
county  seat  of  such  county,  or  changing  the 
county  lines  thereof,  any  elector  of  such  county 
on  leave  of  the  district  court  may  contest  the 
validity  of  such  election  as  to  the  right  of  the 
place  declared  and  selected  as  the  county  seat. 
*  *  •  Such  elector  shall  give  notice  in  writ- 
ing of  such  contest  to  the  county  commission- 
ers OT  a  majority  of  them,  of  the  county  in 
which  such  vote  was  taken,  by  serving  a  notiee 
as  provided  in  section  1046,  within  thirty  da.rs 
after  the  result  of  such  vote  is  canvassed.  Such 
notice  shall  specify  the  grounds  of  such  contest, 
and  shall  be  filed  with  the  clerk  of  the  district 
court  within  ten  days  after  the  service  thereof 
upon  the  county  commissioners  as  aforesaid,  and 
such  contest  shall  be  tried  and  determined  bv 
the  district  court  or  by  a  jury  as  provided  for 
in  this  article  for  the  contest  of  county  officers." 

Section  1046  of  the  Compiled  Laws  of  1913. 
providing  for  the  notice  of  contest.  Is  suf- 
ficiently broad  to  comprehend  a  contest  by 
an  Sector  to  determine  the  validity  of  an 
election  locating  a  county  seat 

[3]  mie  principal  question  in  this  connec- 
tion arises  upon  the  interpretation  of  sec- 
tion 1061.  Does  this  section  anttaorlxe  the 
contesting  of  a  primary  election  at  whldi  the 
question  of  locating  the  connty  seat  is  voted 
npon  and  the  preference  of  the  voters  express- 
ed for  different  contesting  towns,  all  of 
which  Is  but  preliminary  to  a  final  vote  and 
the  final  location  of  the  county  seat?  There 
can  be  no  question  but  that  at  the  time  sec- 
tion 1051  was  adopted  the  langm^e  referred 
only  to  elections  at  whidi  the  county  seat 
would  be  definitely  and  finally  selected.  This 
Is  the  It^ngnage  of  the  statute,  and  when  it 
was  adopted  there  was  no  means  of  obtaining 
an  expression  of  preference  by  vote  between 
two  or  more  locations  as  a  preliminary  to  a 
final  and  d^nite  looatlon.  does  It  follow, 
however,  from  the  modification  of  the  loca- 
tion statute,  permitting  the  preliminary  ex- 
pression of  preference,  that  It  was  Intended 
to  make  applicable  to  this  expression  all  of 
that  portion  of  the  article  regulating  Sec- 
tion contests?  In  order  to  determine  whether 
this  was  In  the  contemplation  of  the  Legisla- 
ture, It  is  proper  to  examine  the  procedure 
which  Is  provided  In  the  article  entitled  "Con- 
testing Elections,"  in  order  to  determine  the 
extent'  to  which  such  a  procedure  would  be 
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Uced  tbat  under  section  1051  the  notice  of 
contest  l8  to  be  served  wittilii  80  <Ui7s;    tliat 
there  are  10  days  after  the  serrice-in  whidi 
to  file  It  In  the  fistriot  ooort    O^ereatter 
the  matter  Is  to  be  tried  by  the  district  court 
or  by  a  jury  or  It  may  be  referred  to  a  sef- 
eree.     After  the  final  determinatloii  of  the 
ccHitest  in  the  district  court,  and  after  the 
service  of  the  notice  of  the  entry  of  final 
Judgment,  a  party  adversely  affected  by  the 
Jndgment  has  60  days  within  which  to  appeal 
therefrom  (secthw  1055>,  and  after  the  ap- 
peal Is  perfected  the  respondent  is  entitled 
to  10  days'  notice  of  the  bearing  In  the  Su- 
preme Ooort.    It  will    be  seen  that  the  pro- 
cedure above  outlined  with  reference  to  cout 
testing  the  result  of  elections  makes  aUow- 
ance  for  a  period  of  tlxoe  aggregating  more 
than  three  months  and  a  half,  without  allow- 
ance for  trial,  all  of  which  might  elapse  be- 
fore the  contest  proceeding  would  be  Bub- 
mitted  to  the  Supreme  Ck>urt  on  appeal.    The 
Legislature  has  allowed  ample  time  for  a 
tall  trial  of  all  of  the  issues  involved  and 
for  the  deliberate  preparation  and  presenta- 
tion of  the  whole  matter.    An  entirely  dif- 
ferent procedure,  however,  has  been  provided 
for  primary  elections  in  general.    Section  881 
of   the  Gompiled  Laws  of   1913   gives   any 
"candidate"  desiring  to  contest  the  n<«nlna- 
1i(m  of  another  candidate  10  days  after  the 
completion  of  the  canvass  within  which  to 
proceed  by  affidavits.     An  expeditious  hear- 
I        log  is  provided  for,  and,  after  the  final  de- 
I         termination  of   the   contest  in   the  district 
i         court,  10  days  are  allowed  for  appealing  to 
[         the  Supreme  Court,   and  In   ttie  Supreme 
j         Court  the  matter  may  be  brought  on  for  a 
hearing  at  any  time  after  6  days^  notice. 
Thus  it  will  be  seen  that,  in  providing  for 
the  contesting  of  the  results  of  primary  elec^ 
tions  affecting   candidates^   the   Legislature 
has  deemed  it  wise  to  create  a  much  more 
expeditious  procedure,  and  one  that  is  cal- 
culated to  give  to  the  litigants  the  benefit  of  a 
final  determination,  upon  review  in  the  Su- 
preme Court,  within  a  comparatively  short 
time  -after  the  election  Is  held.    The  elec- 
tion   In    question    is    a    primary    election, 
and  It  is  so  obvious  that  the  contest  provision 
(aection  881  of  the  primary  election  statute) 
does  not  cover  It  that  counsel  for  the  con- 
testant has  not  even  attempted  to  avail  him- 
self of  its  provisions.     It  Is  likewise  clear 
to  as  that  the  machinery  for  contesting  gen- 
eral elections  la  so  f&r  inappropriate  to  such 
a  primary  election  that  we  cannot  hold  the 
U^ature  adopted  it  by  Implication.     A 
ccntest  proceeding  is  statutory,  and  the  mat- 
ters involved  are  only  Judicial  to  the  extent 
the  statute  makes  them  so.    0  R.  C.  L.  1157. 
We  are  not  called  upon  to  express  an  opin- 
ion as  to  the  existence  or  nonexistence  of 
other  remedies. 
Appellaiit  has  called  to  our  attentloa  the 


N.  W.  554,  State  V.  Gates,  85. Minn.  886. 
28  N.  W.  8^7,  and  oyuelsota  ▼.  aty  of  Duluth, 
60  Minn.  132,  61  N.  W.  611,  In  which  it  was 
held  that  a  general  law  prescribing  a  mode  of 
couteetlng  elections  Is  applicable  to  general 
and  sp^al  elections,  and  even  to  elections 
held  to  determine  questions  of  policy, 
sadb  as  that  of  prohibition  or  license. 
The  general  provii^ns  oonstmed  in  the 
cases  referred  to  ar«  analogous  to  section 
1046  of  the  Complied  Laws  of  North  Dakota 
for  1913,  and  we  do  not  question  the  proprie- 
ty of  giving  a  broad  construction  to  a  law  of 
that  duiracter  for  the  purpose  of  making  the 
remedy  provided  available.  But  it  is  one 
thing  to  construe  such  a  statute  as  being 
applicable  to  an  election  at  whfch  a  qoestton 
Is  finally  determined  or  an  officer  elected,  and 
quite  another  thing  to  hold  it  at>pllcsble  to  a 
mere  preliminary  expression  of  preference 
In  anticipation  of  a  final  expression  at  a 
later  time.  None  of  the  cases  referred  to 
goes  to  that  extent. 

For  the  reasons  above  given,  we  are  of  the 
opinion  that  the  Legislature  has  failed  to 
provide  a  method  of  contesting  an  election 
such  as  the  one  in  question.  From  this  it 
follows  that  the  order  appealed  from  must 
be  affirmed.    It  Is  so  ordered. 

ROBINSON  and  OHAOB,  JJ.,  concur  In  tb» 

result 


ANDERSON  v.  KAIN  et  aL 

(Supreme   Court   of   North   Dakota.     July   6, 
1918.    Rehearing  Denied  Nov.  16,  1918.) 

(Syltaiut  If  the  Court.) 

1.  Payment  *=>16{1)— Bt  Note— Renkwai,. 

Where  a  debtor  ftives  to  his  creditor  a  note 
with  the  understancUng  that  it  is  to  take  the 
place  of  a  past-doe  note  which  it  was  agreed 
should  be  redelivered  to  the  debtor,  it  dors  not 
follow  that  the  parties  regarded  the  debt  for 
which  the  first  note  had  been  given  as  paid. 

2.  MonroAOEs  •stSUKS)— PATmm^— Reirsw- 

AI.    NOTB    AND    OhATTSL    MOKrOAQB— £vI- 

DBNCB. 
In  a  trial  de  novo  of  an  action  to  fore- 
close a  real  estate  mortgage  securing  indebted- 
ness ^ich  is  evidenced  by  a  renewal  note  se- 
cured by  a  chattel  mortgage,  as  well  as  by  the 
note  and  real  estate  mortgage  upon  which  the 
action  is  brought,  the  evidence  is  examined,  and 
held  not  to  support  the  findings  of  the  trial  court 
that  the  renewal  note  and  mortgage  were  to 
operate  as  payment  of  the  indebtedness  and  as  a 
satisfaction  of  the  real  estate  mortgage. 

3.  Mortgages  «=»121— Subkogation  *=3l7— 
MoBTOAGE  Debt— Advances. 

Wb«re  the  bolder  of  a  mortgage  upon  a 
homestead  on  which  final  proof  has  not  been 
made,  in  order  to  protect  the  security  of  his 
mortgage,  advanced,  on  behalf  the  homesteader, 
th«  government  purchase  price  of  the  home- 
stead, and  where  the  mortgagor  avails  himself 
of  the  benefit  of  the  payment  and  receives  the 
patent  with  full  knowlpdce  thereof,  the  amount 
so  advanced  may  be  added  to  the  mortgage,  and 
the  laor^agee  beoomes  subrogated  to  the  right 
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of  the  government  to  treat  the  land  as  aecnrity 
for  the  payment. 

4.  MoBTOAOKS  «:3>417— Rights  of  AasiONKB— 
Action  to  Forbclose. 
Where  a  note  and  morteage  have  been,  re- 
apectivdy,  indoraed  and  assigned,  the  indorsee 
and  aaignee  may  maintain  an  action  in  hla 
own  name  to  foreclose  the  mortgage  for  the 
amount  of  the  lien,  though  he  may  be  account- 
able to  others  for  a  portion  or  all  of  the  re- 
covery. 

Grace  and  Robinson,  JJ.,  dissenting. 

Appeal  from  District  Cioart,  Eddy  Coun- 
ty;  K.  E.  liClghton,  Judge. 

Action  by  Edgar  Anderson  against  John 
Kaln  and  another  to  foreclose  a  mortgage. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  and  cause  remanded. 

Siver  Serumgard,  of  Devils  Lake,  and  F. 
R.  Stevens,  of  Crary,  for  appellant. 

Cowan  &  Adamson  and  H.  S.  Blood,  all 
of  Devils  Lake,  for  respondents. 

BIRDZEIJ;^  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  defendants  entered 
in  an  action  to  foreclose  a  mortgage.  The 
facts  are  as  follows: 

The  defendants.  John  Kain  and  Mattle  S. 
Kain,  on  December  17,  1909,  gave  to  A.  C. 
Anderson  a  promissory  note  for  $518  which 
was  due  approximately  two  years  after  its 
date  and  was  secured  by  a  real  estate  mort- 
gage on  the  E.  \i,  of  the  N.  W.  ^,  and  the 
N.  B.  %  of  the  S.  W.  %  of  section  27,  town- 
ship 160  N.,  range  64  W.  of  the  6th  P.  M. 
The  land  described  in  the  mortgage  was  gov- 
ernment land  upon  which  John  Kain  had 
filed  but  upon  which  he  had  not,  as  yet, 
earned  a  patent.  The  note  and  mortgage 
were  afterward  transferred  and  assigned  to 
the  State  Bank  of  Warwick,  the  Fanners'  & 
Merchants'  Bank  of  Warwick,  and  to  the 
plaintiff  in  this  action.  In  so  far  as  the  cir- 
cumstances in  connection  with  these  trans- 
fers are  material  to  a  consideration  of  the 
questions  raised  on  this  appeal,  they  will 
he  later  considered. 

In  December,  1911,  there  was  a  settlement 
of  mutual  accounts  between  A.  O.  Anderson 
and  the  defendants,  as  a  part  of  which  the 
defendants  gave  some  notes  to  Anderson, 
among  which  was  a  new  note  for  S622.23. 
All  the  notes  given  as  a  part  of  this  set- 
tlement were  secured  by  a  chattel  mort- 
gage. Following  the  settlement,  Charles  An- 
derson, attorney  In  fact  for  A.  C.  Ander- 
son, gave  the  defendants  a  statement  show- 
ing that  the  $622.23  note  was  a  renewal  of 
the  $518  note  above  referred  to. 

In  the  fall  of  1912,  some  conferences  were 
had  between  representatives  of  the  Ander- 
noua  and  defendants  at  which  the  question 
of  raising  the  necessary  money  to  enable 
the  Kalns  to  make  final  proof  on  their  home- 
stead was  discussed.  The  plaintiff  contends 
that  at  these  conferences  an  understanding 
was  reached  whereby  iRlver  Serumgard,  who  j 


represented  the  ABdenonai  "m*  to  endeavor 
to  rplse  an  amount  of  money  safflcleDt  to 
enable  the  Kalns  to  make  their  final  proof 
and  obtain  their  patent  Ttae  defendanU 
contend  that  snch  an  agreement  was  not 
reached;  but  that,  on  the  c<Mitrary.  Mr. 
McClory,  who  represented  them  at  the  con- 
ference, was  to  raise  the  money,  and  that 
they  definitely  refused  to  aoceiit  the  money 
that  had  been  obtained  for  them  by  Sernm- 
gard  and  preferred  to  let  the  matter  of  the 
final  proof  go  for  another  year.  In  this 
respect  there  is  a  clear  conflict  between  the 
testimony  of  Serumgard  and  ttiat  of  the  de- 
fendants. It  appears,  however,  that  final 
proof  wkis  made  In  December,  1912,  and  that 
the  money  required  to  make  the  necessary 
payment  to  the  government  land  ofllce  was 
raised  by  the  Andersons  under  the  direction 
of  Serumgard.  The  defendant  John  Kaln 
received  the  patent  and  accepted  it  with 
knowledge  that  the  proof  money  w'as  sup- 
plied by  Charles  Anderson,  or  by  Serumgard 
as  agent  for  Anderson  and  his  wife,  A.  C. 
Anderson.  A  further  fact  of  some  signifi- 
cance is  that,  though  the  pleading  in  the  case 
foreshadowed  the  issue  as  to  the  source  of 
the  money  with  which  final  proof  was  made 
and  the  authority  to  apply  It  on  behalf  the 
defendants,  the  record  does  not  account  for 
the  failure  of  the  defendants  to  procure 
the  testimony  of  P.  J.  McClory  who  repre- 
sented them  in  the  conference  which  was  had 
with   Serumgard. 

Among  other  findings,  the  trial  court 
found  that  the  Farmers'  ft  Merchantaf  Bant 
of  Crary,  of  which  the  plaintiff,  Edgar  An- 
derson, is  an  oflScer,  advanced  to  Charles 
Anderson  $300  on  a  note  executed  by  him 
and  as  security  the  bank  held  the  oral  guar- 
anty of  Edgar  Anderson,  the  plaintiff:  that 
Bidgar  Anderson  took  an  indorsement  and  as- 
signment of  the  notes  and  mortgage  In  suit; 
that  at  the  time  the  renewal  note  for  $622.- 
23  was  given  it  was  given  with  the  express 
understanding  that  "Charles  Anderson  would 
return  to  the  said  defendant,  John  Kaln,  the 
note  sued  upon  In  this  action."  From  these 
findings  the  court  concluded: 

"That  the  defendants,  by  the  payment  of  the 
said  notes  and  mortgage  in  December,  1911, 
extinguished  the  lien  of  said  mortgage  as  to  the 
plaintiff,  Edgar  Anderson.  *■  *  •  lliat  the 
defendants  are  entitled  to  a  judgment  cancel- 
ing and  satisfying  said  mortgage  of  record. 
•  •  •  That  the  plaintiff  does  not  have  any 
lien  on  the  lands  of  the  defendant  for  the  sum 
of  $323.  paid  into  the  United  Sutea  Land  Of- 
fice at  Devils  Lake  as  the  government  price  of 
said  lands,  nor  for  any  portion  of  the  sum." 

[1,2]  The  vital  questl<m  presented  upon 
this  appeal  is  whether  or  not  the  Indebted- 
ness represoited  by  the  $618  note  and  se- 
cured by  the  mortgage  sought  to  be  fore- 
closed has  been  paid.  The  findings  of  the 
trial  court  are  favorable  to  the  respondents 
as  to  this  question,  and.  In  anniort  of  these 
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flndlngB  upon  tUs .  *.ppeal,  the  resixHideats'  i 
main  argumeat  la  from  the  testimony  which 
tends  to  support  the  finding.  The  testimony 
principally  rdled  upon  is  that  of  the  de- 
fendant John  Kaln,  Sr.,  and  John  Kaln,  Jr. 
Upon  direct  examination,  John  Kain,  Sr., 
testified  Oat  Charles  Anderson  had  request- 
ed him  to  give  a  new  note  in  place  of  tlie 
miglnal  $818  note;  that  the  sabject  at  hla 
indebtedness  to  Charles  Anderson  and  tbe 
security  given  therefor  was  discussed;  and 
that  Charles  Anderson,  as  agent  for  A.  O. 
Anderson,  had  expressed  the  desire  to  have 
chattel  security,  in  view  of  the  questionable 
nature  of  the  mortgage  security  upon  the 
homestead  upon  which  final  proof  had  not 
been  made  or  patent  earned.  He  testified 
that  it  was  the  understanding  that  the  old 
notes  were  to  be  given  back  and  that,  after 
the  new  notes  were  given,  Anderson,  being 
unatde  to  find  the  old  notes  about  the  store, 
gave  him,  at  his  request,  a  receipt  sbowing 
for  what  the  new  notes  bad  been  given.  On 
cross-examioation  he  testified  in  answer  to 
questions  as  follows: 

"Q.  Did  you  ever  make  a  demiuid  on  Charles 
Anderson  or  any  one  else  for  the  satisfaction 
of  the  real  estate  mortgage  securing  exhibit  I? 
A.  We  made  a  dclnand  on  Charles  Anderson, 
and  he  tried  to  get  it  for  me,  but  he  couldn't 
find  it ;  he  didn't  know  juat  where  It  was,  bat 
he  would  get  it  for  me  and  give  the  notes  to  me 
the  next  time  I  came  in. 

"Q.  You  never  asked  for  a  satisfaction?  A. 
When  I  saw  that  he  could  not  produce  the  notes 
or  didn't  produce  the  notes,  I  asked  for  a  receipt 
for  those  notes. 

"Q.  You  never  asked  for  a  release  of  the 
mortgage  on  this  piece  of  land?  A.  I  asked  for 
a  release  of  everything,  and  he  was  to  record 
his  new  notes  and  hold  them  in  the  place  of  the 
old  notes.    That  was  the  agreement.'" 

There  is  nothing  in  the  testimony  of  John 
Kaln,  Jr.,  going  to  establish  an  understand- 
ing that  the  mortgage  was  to  be  satisfied. 
His  testimony  fully  corroborates  that  of  his 
father  to  the  effect  that  It  was  agreed  that  the 
new  notes  should  operate  as  a  renewal  of  the 
old  notes  and  that  the  old  notes  should  be 
surrendered  up.    The  testimony  above  quot- 
ed, together  with  that  which  goes  to  estab- 
lish the  understanding  with  which  the  new 
notes  were  given,  does  not  satisfactorily  es- 
.   tabllsh  that  it  was  any  part  of  the  under- 
standing that  when  the  new  notes  were  given 
the  mortgage  was  to  be  satisfied.     In  the 
receipts  that  the  Kalns  took,  the  new  notes 
were  referred   to  as  renewals  of  the  $518 
note,  and  there  is  no  showing  that  they  ever 
attempted  to  have  the  mortgage  satisfied. 
Even  though  it  were  the  understanding  that 
the  old  notes- were  to  be  surrendered,  it  does 
not  necessarily  follow  that  it  was  also  agreed 
that  the  debt  was  to  be  regarded  aa  paid. 
The  debt  is  the  principal  thing,  and  the  notes 
are  but  the  evidence  thereof.    The  law  is  that 
the  taking  of  a  new  note  does  not  operate  to 
discharge  the  indebtedness  unless  It  Is  agreed 
that  the  Indebtedness  should  be  discharged. 
The  burden  of  establishing  such  an  agree- 
ment is  upon  the  party  who  asserts  it.    22 


Am.  &  EMg.  Encyc.  of  Law,  665-663.  This 
rule  is  not  altered  by  the  fact  that  additional 
security  is  given  for  the  new  notea.  22  Am. 
&  Eng.  Bncyc  of  Law,  668.  The  receipt 
which  Anderson  gave  in  January,  1912,  fol- 
lowing the  settlement  and  the  execution  o£ 
the  notes  in  December,  1911,  shows  that  the 
Kalns  were  indebted  to  A.  O.  Anderson  in  an 
amount  exoeedlng  $2,000,  and  for  this  Indebt' 
ednesB  the  chattel  mortgage  security  was  ap- 
parently inadequate.  We  do  not  know  to 
what  extent  it  was  inadequate,  but  it  ap- 
pears that  an  attempt  has  been  made  to  real- 
ise upon  the  dtiattel  security  by  foreclosure, 
and '  it  is  not  estabUahed  that  the  aatount 
realised  upon  the  foreclosure  sale  was  ade- 
quate to  discharge  the  indebtednesa  In  view 
of  tite  amount  of  the  indebtedness  and  the 
character  of  the  security,  it  would  seem 
quite  Improbable  that  the  creditor  had  agreed 
to  discharge  the  security  tliat  be  already 
held.  Furthermore,  if  it  was  any  part  of  the 
understanding  that  the  real  estate  security 
was  to  be  satiafled,  it  would  seem  that  the 
Kains,  instead  of  merely  refusing,  as  they 
daim  they  did  refuse,  to  accept  the  aid  of 
the  Andersons  in  procuring  money  with 
which  to  make  final  proof,  would  have  insist- 
ed upon  tlie  mortgage  being  satisfied,  and 
would  have  definitely  told  the  Anderscms 
that  they  had  no  interest  whatever  In  the 
making  of  the  final  proof.  It  is  difficult  to 
beUeva  that  any  person  possessed  of  even  the 
sUgfaitest  business  ability  would  interest  him- 
self to  the  extent  of  raising  over  $300,  as  the 
Andersons  did  in  this  case^  with  which  to 
enable  another  to  make  final  proof  upon  a 
faomeatead,  if  it  were  understood,  as  the 
Kalns  contend  it  was,  that  the  mortgage, 
which  is  responsible  for  the  interest  mani- 
fested, was  satisfied.  In  our  judgment,  the 
defendants  have  failed  to  sustain  the  burden 
which  is  upon  them  to  establish  that  the 
mortgage  was  satisfied. 

If  the  indebtedness  for  wlilch  the  mortgage 
is  security  has  actually  been  paid,  it  would 
apparently  be  an  easy  matter  to  establish 
that  fact,  and  there  would  be  no  occasion  for 
counsel  to  argue,  as  respondents'  counsel  do, 
that  the  indebtedness  was  paid  by  virtue  of 
the  fact  that  the  $822.23  note  was  included  in 
the  (diattel  mortgage  foreclosure  advertise- 
ment In  this  argument,  respondents  rely 
upon  the  fallacy  that  the  foreclosure  of  the 
security  wipes  out  the  Indebtedness  for 
whidi  the  security  Is  given.  It  is  elementary 
that  a  foreclosure  only  extinguishes  the  se- 
curity and  that  the  Indebtedness  is  afTected 
only  to  the  extent  that  payment  is  realized 
through  the  foreclosure  sale. 

[3,4]  It  is  contended  that  the  plaintiff 
has  no  lien  for  the  final  proof  money  amount- 
ing to  $323.  This  contention  Is  based  upon 
the  fact  that  this  money  was  8UjK>lled  by  the 
Farmers'  Bank  of  Crary  and  upon  security 
furnished  by /Charles  Anderson.  It  is  claim- 
ed that  these  facts  show  conclusively  that 
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tbe  plaintiff,  wbo  la  Indorsee  oC  the  $618 
note  and  assignee  of  the  mortgage  In  suit; 
bag  no  Interest  In  the  Hen,  If  there  Is  one^ 
for  the  advancement  made  to  protect  the 
security  of  the  mortgage.  It  is' undisputed 
that  the  Kains  have  received  a  patent  for 
the  land  and  consequently  enjoy  the  full 
benefit  of  the  payment  made  to  the  govern- 
ment  as  owners  of  the  land.  Neither  is  there 
any  question  as  to  the  right  of  the  i^alntlff, 
as  indorsee  of  the  note  and  assignee  of  the 
mortgage,  to  maintain  the  suit  in  question. 
He  Is  the  party  who  holds  the  legal  title  to 
the  security  and  to  the  indebtedness  and  Is 
m  the  position  of  one  In  whose  name  a 
contract  is  made  for  the  benefit  of  a  third 
person,  within  section  7397  of  the  Compiled 
Laws  of  1913.  See  Hays  v.  Hathom,  74  N. 
Y.  486.  It  may  be  that  the  plaintUf  is  UAder 
obligation  to  account  to  others  for  the  recov- 
ery in  this  action,  but  there  can  be  no  doubt 
as  to  his  right  to  recover  In  so  ftir  as  thore 
may  be  an  enforceable  lien.  The  question,  as 
respects  the  lien  for  the  advancement  of  the 
purchase  money,  narrows  down  to  this:  May 
a  secured  creditor,  who  advances  money  to 
enable  the  giver  of  the  security  to  perfect 
his  title  and  right  to  the  prcH^erty  wbidi 
forms  the  security,  add  to  the  mor^ge  in- 
debtedness the  amount  so  advanced?  This 
identical  question  has  not,  so  far  as  we  are 
aware,  been  decided  by  any  couit  of  last 
resort;  but  cases  involving  analogous  sltna- 
tions  and  identical  in  principle  ai«  of  more 
or  less  frequent  occurrence. 

The  amount  that  the  homesteader  must 
pay  in  order  to  make  proof  Is  regarded  as 
the  purchase  price,  and,  so  tar  as  the  holder 
of  a  preliminary  mortgage  is  concerned,  the 
amount  required  to  be  paid  to  i>erfect  the 
proof  is  in  every  way  analogous,  if,  in  fact, 
it  does  not  amount,  to  a  superior  lien.  Sec- 
tion HfllS,  Compiled  Laws  of  1913,  glv«s  to 
the  holder  of  an  inferior  lien  a  right  to  satis- 
fy a  superior  Hen,  when  necessary  for  the 
protection  of  his  Interest,  and  the  further 
right  to  be  subrogated  to  all  the  benefits  of 
the  superior  lien.  It  seems  to  us  that  when 
money  has  been  advanced  for  a  mortgagor 
by  a,  mortgagee,  under  the  circumstances 
shown  in  this  case,  and  when  the  mortgagor 
has  received  all  the  benefits  that  could  pos- 
sibly accrue  from  the  discharge  of  his  pur- 
chase price  obligation  to  the  government,  as 
have  the  Kains  in  this  instance,  he  should 
be  precluded  from  denying  the  right  of  the 
mortgagee  to  be  subrogated  to  the  creditor's 
right  to  treat  the  land  as  security  for  the 
payment,  in  the  case  of  Beyer  v.  Investors' 
Syndicate,  31  N.  D.  247,  153  N.  W.  476,  the 
equitable  doctrine  of  subrogation  was  held 
applicable  to  the  payment  of  taxes  by  a  stock- 
holder in  a  corporation  upon  the  property 
owned  by  the  corporation.  It  was  there  held 
that  there  was  nothing  In  the  nature  of  the 
county's  lien  for  taxes  that  would  prevent 
the  application  of  the  doctrine  of  subrogation 


where  it  was  relied  npoo  iil  order  to  ^ect 
Justice.  For  similar  reasons,  we  can  see 
nothing  in  the  nature  of  the  Interest  of  the 
government  to  have  the  purchaae  price  paid 
that  wiU  pMirent  tbe  doctrine  of-  subrogation 
from  i4>plying  where  its  apttUcation  1»  neces- 
sary in  order  to  aaiSKuazd  tbe  intereste  of 
Justice. 

The  jDdgment  of  the  district  court  is  re- 
vised, and  the  cause  remanded  for  farther 
proceedings  not  laconoistent  with  this  oplu- 
lon. 

ROBINSON,  J.,  dissents. 

GRAtJfi,  J.  (dissenting).  Appeal  from  the 
Judgment  of  the  district  court  of  Eddy  coun- 
ty, N.  D.,  Hon.  K.  E.  lielghton,  Judge  of  the 
EMghth  Judicial  district,  sitting  at  the  writ- 
ten request  of  Hon.  O.  W.  Buttz,  Judge  of 
the  Second  Judicial  district 

This  is  an  action  to  recover  on  a  promis- 
sory note  for  $518  with  interest  at  10  per 
cent  per  annum,  dated  December  17,  190!>, 
payaMe  November  1,  1911.  l%e  action  is 
also  brought  to  foreclose  a  certain  real  es- 
tate mortgage  on  certain  land  given  to  se- 
cure said  note.  The  complaint  states  the 
cause  of  action  upon  the  promissory  note, 
also  for  the  foreclosure  of  the  said  real  es- 
tate mortgage.  Plaintiff  further  alleges 
assignment  of  the  note  and  mortgage  for 
value  in  good  faith  and  in  due  course  be- 
fore maturity  by  A.  0.  Anderson  to  the 
State  Bank  of  Warwick,  with  further  allega- 
tion that  the  State  Bank  of  Warwick  for 
value  in  good  faith  and  in  due  course  as- 
signed the  note  and  mortgage  to  the  E^rmers' 
&  Merchants'  Bank  of  Warwick,  and  further 
alleges  the  assignment  prior  to  the  conuuence- 
ment  of  this  action  of  said  promissory  note 
and  mortgage  by  the  Farmers'  &  Merchants' 
Bank  of  Warwick  to  Edgar  Anderson,  who, 
it  is  alleged,  is  the  present  holder  and  own- 
er of  said  note  and  mortgage. 

Complaint  further  alleges  that,  at  the  time 
of  the  execution  of  the  said  note  and  mort- 
gage, John  Kain  held  the  premises  deacrib- 
ed  in  said  mortgage  as  a  government  home- 
stead, and  had  not  made  final  proof  and 
payment  for  the  same;  that  on  or  about  the 
8th  day  of  January,  1913,  said  John  Kain 
offered  final  proof  for  his  homestead  entry 
for  said  premises;  that  at  his  request  and 
as  the  equitable  owner  of  said  note'  and 
mortgage,  the  plaintiff  paid  to  the  register 
and  receiver  of  the  United  States  Land  Of- 
fice at  Devils  Lake  $323  as  purchase  money 
and  fees  and  commission  to  the  .United  States 
Land  Office  for  the  purchase  of  said  land: 
that  final  receipt  subsequently  and  prior  to 
the  commencement  of  this  action  was  Issued 
to  John  Kain  and  also  the  patent 

l%e  defendant,  In  his  answer,  alleges  that 
the  note  became  due  December  1,  1911,  and 
denies  that  the  said  note  and  mortgage  was 
assigned  to  the  State  Bank  of  Warvrick  prior 
to  the  maturity  of  said  notei  and  alleces  that 
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sadi  asslgncemat  by  A.  C.  Anderson  to  tbe 
State  Bank  of  Warwick  was  not  made  until 
tbe  13th  day  of  January,  1912,  and  not  re- 
corded in  Eddy  county  until  the  6th  day  of 
January,  1916,  and  alleged  that  the  said 
mortgage  was  not  assigned  to  the  plaintiS 
until  the  22d  day  of  January,  1911,  and  said 
assignment  was  not  recorded  until  the  16th 
day  of  January,  1916.  Defendant  further 
alleges  that  after  said  note  and  mortgage 
became  due,  and  before  any  assignmait  of 
said  note  or  mortgage  was  made  or  record- 
ed, the  defendants  executed  other  notes  to 
the  said  A.  C.  Anderson  without  any  knowl- 
edge by  the  defMidants  of  any  assignment 
being  made  by  sold  A.  C.  Anderson  of  said 
note  and  mortgage  to  the  State  Bank  of  War- 
wick or  to  any  one  else,  and  without  any 
knowledge  of  any  assignment  of  said  note 
and  mortgage  by  the  State  Bank  of  Warwick 
to  the  Farmers'  A  Merchants'  Bank  of  War- 
wick and  without  any  knowledge  of  the  as- 
signment from  the  Farmers'  &  Merchants' 
Bank  of  Warwick  to  the  iplaintlfE,  and  that 
said  other  notes  executed  by  the  defendants 
to  the  said  A.  O.  Anderson  evidence  the 
same  Indebtedness  as  the  note  and  mortgage 
sued  upon,  in  this  action,  together  with  other 
indebtedness,  and  the  defendant  secured  said 
notes  by  executing  a  chattel  mortage  on 
the  chattels  of  said  Jobn  Kaln;  that  tbe 
said  A.  C.  Anderson  converted  the  said  chat- 
tels covered  by  said  chattel  mortgage  secur- 
ing said  notes  to  a  value  fkr  in  excess  of 
tbe  amount  of  the  indebtedness  r^resented 
hy  said  notes,  and  prior  to  tbe  bringing  of 
this  action,  and  prior  to  any  attempt  to 
foreclose  the  said  mortgage,  the  defend- 
ants instituted  an  action  to  the  district  court 
of  Benson  county  against  A.  C.  Anders<m 
and  Charles  Anderson,  for  the  value  erf  said 
chattels  so  converted  by  the  said  A.  O.  An- 
derson and  Charles  Anderson  connterclalm- 
ed  against  the  value  of  said  property  so  con- 
verted by  them  the  said  other  notes  execut- 
ed by  these  defendants  to  the  said  A.  C. 
Anderson  and  representing  the  .said  indebt- 
edness together  with  other  Indebtedness  as 
is  evidenced  by  the  note  sued  upon,  and  the 
plaintiff  seeks  to  foreclose  this  action;  and 
said  action  between  these  defendants  and 
the  said  A.  C.  Anderson  and  Charles  An- 
derson was  tried  in  the  district  court  of 
Benson  county  with  a  Jury,  and  in  said  ac- 
tlcoi  the  Jury  returned  a  verdict  in  favor  of 
these  defendants  and  against  said  A.  C.  An- 
derson on  the  15th  day  of  December,  1915, 
for  the  sum  of  $603.85,  the  sasoe  being  the 
excess  of  the  value  of  the  chattels  convert- 
ed over  and  above  the  amount  found  by  the 
Jury  to  be  due  on  said  note  and  all  of  the 
other  notes  executed  by  these  defendants  In 
Uen  of  the  note  sued  upon,  and  the  mortgage 
which  the  plaintiff  seeks  to  foreclose.  Includ- 
ing other  indebtedness,  has  been  thus  paid, 
and  their  payment  has  been  thus  adjudicat- 
ed prior  to  the  bringing  of  this  action. 
Plaintiffs  farther,  in  substance,  allege  that 


after  the  note  sued  upon  in  this  action  be- 
came due,  and  before  the  defendants  or  ei- 
ther of  them  had  any  knowledge  of  any  as- 
signment of  said  note  and  mortgage,  and  be- 
fore any  assignment  thereof  was  recorded, 
and  white  the  defendants  supposed  that  the 
plaintiff,  said  A.  C.  Anderson,  was  the  holder 
of  tbe  note  and  mortgage,  that  the  defend- 
ants executed  other  notes  for  the  indebted- 
ness represented  by  the  note  and  mortgage 
sued  upon  in  this  action,  and  allege  that  it 
was  ^ectficaUy  agreed  between  the  defend- 
ants and  the  said  A.  C.  Anderson  that  these 
defendants,  by  the  execution  of  the  said 
other  notes  and  securing  the  same  by  chattel 
mortgage,  paid  the  said  iodebtedness,  note, 
and  mortgage  sued  upon  in  this  action,  in 
full,  and  that  the  same  was  not  due  and 
owing  from  tbe  defendants  and  plaintiff  or 
to  any  other  person.  The  defendants  deny 
that  tlie  plaintiff  on  the  8th  day  of  Janu- 
ary, 1913,  or  at  any  other  time,  was  tbe  equi- 
table owner  of  the  note  and  mortgage  sued 
upon  in  this  action,  or  that  he,  at  the  re- 
quest of  the  said  John  Kaln,  paid  to  the 
register  and  receiver  of  the  United  States 
Land  Office  at  Devils  Lake  the  sum  of  $323 
or  any  other  sum  as  the  purchase  money, 
fees,  and  commissions  to  the  United  States 
Land  Office  at  Devils  Lake  for  the  purchase 
price  of  said  land,  and  further  alleged  that 
on  the  8th  day  of  January,  1913,  plaintiff 
was  not  the  owner  of  said  note  and  mort- 
gage, equitably  or  otherwise,  and  that  the 
said  A.  O.  Anderson  was  the  owner  and  bold- 
er of  said  note  and  mortgage,  and  further 
alleged  that  John  Kaln  spedflcally  refused 
to  accept  any  pajnnent  of  commissions  and 
fees  to  the  United  States  Land  Office  at 
Devils  Lake  for  the  purdiase  price  of  said 
land  from  tbe  plaintiff,  and  that.  If  the 
plaintiff  paid  such  fees  to  the  register  and 
receiver  of  the  United  States  Land  Office  at 
Devils  Ijalfe,  he  did  so  without  the  knowl- 
edge of  these  defendants  or  either  of  them, 
and  contrary  to  the  wish  and  desire  and 
against  their  speclQc  order  for  him  not  to 
pay  the  same.  Defendant  further  alleged 
that  prior  to  the. 8th  day  of  January,  1913, 
at  which  time  the  plaintiff  claims  to  have 
paid  the  register  and  receiver  of  the  United 
States  Land  Office  at  Devils  Lake  the  said 
$323,  the  note  and  mortgage  sued  upon  had 
been  fully  paid  by  the  defendants  to  the  said 
A.  C.  Anderson.  Statement  of  facts  Is  as 
follows: 

On  the  7th  day  of  December,  1909,  the  de- 
fendants, John  Kaln  and  Mattle  S.  Kaln, 
gave  their  note  to  A.  C.  Anderson  and  se- 
cured It  by  mortgage  on  the  homestead  which 
had  Just  been  previously  filed  upon.  The 
defendants  were  Indebted  to  the  Internation- 
al Harvester  Company  for  the  sum  of  $518, 
and  they  gave  said  note  and  mortgage  to 
A.  C.  Anderson  at  the  request  of  Charles  An- 
derson, who  agreed  to  pay  the  International 
Harvester  Company  for  them,  which  he  after- 
wards did.    It  is  claimed  by  the  defendants 
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timt  Charles  Anderson  put  this  note  and 
mortRuge  up  as  collateral  secnrity  to  the 
State  Bank  of  Warwick  for  a  pre-existing 
Indebtedness  of  A.  G.  Anderson  to  the  bank. 
Plaintiff  claims  that  on  December  6,  1911, 
a  statement  was  had  between  A.  C.  Anderson 
nnd  John  Kaln,  Sr.,  and  John  Kaln,  Jr.,  at 
Wnrwlck,  N.  D.,  in  whldi  statement  Charles 
Anderson  represented  to  Kaln  that  he  own- 
e<l  the  $518  note.  It  Is  further  claimed  at 
said  time  that  an  agreement  was  made  be< 
tween  J(^n  Kaln,  Sr.,  and  John  Kaln,  Jr., 
and  Charles  Anderson,  acting  for  his  wife, 
A.  C.  Anderson,  that  a  new  note  of  $622.22 
was  executed  and  secured  by  chattel  mort- 
Kage,  and  was  neeepted  In  payment  of  tlie 
old  note  for  $518  and  the  mortgage  securing 
same,  and  that  the  $518  note  secured  by  ttM 
mortgage  on  the  homestead  was  to  be  re- 
turued  and  the  mortgage  released. 

The  first  question  which  we  consider  is: 
Was  the  $618  note  and  mortgage  paid  by  the 
itlvtng  of  the  new  note  for  $622:22  by  John 
Kaln,  Sr.,  and  John  Kaln,  Jr.,  l!>ecember  6, 
1»>U.  which  note  was  secured  by  the  chattel 
mortgage,  and  which  new  note  was  claimed 
to  have  been  given  by  the  Kalns,  not  as  a 
renewal  note,  but  by  a  specific  agreement,  as 
they  claim,  in  payment  of  the  $518  note  and 
for  a  release  of  the  mortgage  upon  the  home- 
Mteiid?  If  the  renewal  note  was  given  un- 
der the  agreement  as  claimed  by  the  defend- 
atits  and  the  $518  note  at  the  time  of  the 
giving  of  the  new  note  was  in  the  possession 
or  under  the  control  of  A.  C.  Anderson,  or 
afterwards  came  into  his  possession,  then 
the  new  note  of  $622.22,  under  sncb  specific 
agreement,  was  not  a  renewal  note  in  the 
ordinary  sense,  but,  by  reason  of  the  spedflc 
agreement,  operated  as  a  discharge  of  the 
original  note  of  $518,  and  the  mortgage  se- 
curing the  same. 

It  is  the  law,  in  this  state,  that,  where  a 
renewal 'note  Is  given  and  nothing  Is  said 
and  no  special  agreement  had.  It  does  not 
operate  as  a  discharge  In  payment  of  the 
original  obligation,  but  the  rule  would  be 
difTerent  where  there  Is  a  special  agreement 
that  the  original  obligation  would  be  dis- 
charged. 

Anderson  claims  that  he  turned  the  $518 
note  over  to  the  State  Bank  of  Warwick  as 
collateral  security  to  A.  C.  Anderson's  In- 
debtedness to  such  bank,  about  the  10th  day 
of  January,  1910.  It  Is  claimed  that,  about 
two  years  after  this  date,  the  note  was  turn- 
ed over  to  the  Farmers'  &  Merchants'  Bank 
of  Warwick.  It  does  not  appear  that  the 
State  Bank  of  Warwick  owed  the  Farmers' 
&  Merchants'  Bank  of  Warwick,  or,  In  any 
manner,  turned  the  note  over  to  the  Farm- 
ers' &  Merchants'  Bank  of  Warwick  In  due 
course  of  business  for  value.  It  does  not 
appear  that  the  Farmers'  &  Merchants'  Bank 
of  Warwick  paid  the  State  Bank  of  Warwick 

Tthing  for  said  note.    It  does  appear  that 

^.  Anderson  made  an  assignment,  in  wrlt- 

of  both  the  note  and  mortgage  to  the 


Farmers'  &  Merchants^  Bank  of  Warwick  on 
January  13,  1912,  which  assignment  was 
made  by  her  attorney  In  fact,  Charles  Ander- 
son, and  it  appearing  nowhere  that  the 
Farmers'  A  Merchants'  Bank  of  Warwick 
paid  anything  for  said  note,  or  that  they  took 
it  In  the  ordinary  course  of  business  for  val- 
ue. It  cannot  be  said  that  in  their  hands 
they  are  Innocent  purchasers  for  value  in 
due  course  of  business;  and,  in  view  of  these 
circumstances,  the  written  assignment  of  A. 
0.  Anderson  of  the  note  and  mortgage  In 
question,  whether  the  note  was  passed  di- 
rectly from  the  State  Bank  of  Warwick  to 
the  Farmers'  ft  Merchants'  Bank  of  War- 
wick, would  really  not  be  any  different  than 
If  the  note  were  returned  to  A.  G.  Anderson 
by  the  State  Bank  of  Warwick  and  Indorsed 
by  her  or  her  attorney  In  fact  to  the  Farm- 
ers' &  Merchants'  Bank  of  Warwick.  If  this 
is  tme,  and  it  Is  also  true,  as  the  trial  court 
found,  that  the  $^2.22  note  was  given  in 
payment  of  the  $518  note,  or  given  with  the 
understanding  and  agreement  that  the  $518 
note  was  to  tie  returned  together  with  the 
real  estate  mortgage  securing  the  same,  then, 
at  the  time  the  Farmers'  &  Merchants'  Baulc 
of  Warwick  took  the  $518  note  and  mortgage 
securing  same,  said  note  and  mortgage  were 
of  no  effect  and  were,  In  fact,  paid  by  the 
renewal  $622.22  note  and  the  chattel  mort- 
gage given  to  secnre  such  note;  but  even  if 
it  were  assumed  that  the  Farmers'  &  Mer- 
chants' Bank  of  Warwick  came  Into  the  pocs- 
sesslon  of  the  $618  note  In  due  course  of 
business  for  value,  whlcb^  under  the  circum- 
stances above  stated,  we  do  not  believe  they 
did,  it  appears  from  the  record  they  after- 
wards Indorsed  said  note  and  turned  It  over 
to  Charles  Anderson,  which  indorsement  was 
as  follows: 

"Withoat  recourse  to  us  pay  to  Cliarles  An- 
derson or  order.  Farmers'  &  Merchants'  Bank. 
Warwick,  North  Dalccta.  Morton  Anderson, 
Pt." 

Charles  Anderson  must  be  held  to  be  the 
attorney  in  fSct  and  the  agent  of  A.  C.  An- 
derson In  all  these  transactions.  He  desired 
to  use  said  paper  for  the  purpose  of  bor- 
rowing money  from  Kdgar  Anderson,  plain- 
tlljr  In  this  case,  for  the  purpose  of  famish- 
ing the  money  In  the  sum  of  $300  for  the 
Kalns  and  making  final  proof  and  pay  the 
money  required  to  pay  the  United  States  gov- 
ernment where  commutation  proof  is  made. 
He  took  the  note  to  Edgar  Anderson  with 
this  indorsement  upon  it.  Edgar  Anderson 
did  not  loan  him  the  money,  but  referred 
him  to  the  Farmers'  Bank  of  Crary.  The 
Farmers'  Bank  of  Crary  did  loan  to  Charles 
Anderson  the  $300,  and  the  $300  was  ad- 
vanced to  him  out  of  the  funds  of  the  bank 
of  Crnry,  and  not  by  Edgar  Anderson  per- 
sonally. Edgar  Anderson  was  an  officer  of 
the  Farmers'  Bank  of  Crary  and  was  Its 
president  Edgar  Anderson  testifies  that  It 
was  not  his  money  personally,  and  that  the 
loan  was  not  mude  by  him  personally,  and 
that  be  was  acting  us  ugeut  for  the  bank. 
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There  Is  no  doubt  from  Ot»  record  but  what 
Edgar  Anderson. did  not  make  the  loan  of 
1300  to  Charles  Anderson  personally,  but 
that  the  loan  was  made  by  the  Farmers' 
■  Bank  of  Crary  to  Charles  Anderson  as  a 
>>ank  loan.  The  bank  took  Charles  Ander- 
son's note  for  the  loan.  No  written  assign- 
ment of  the  note  or  mortgage  was  ever  made 
to  the  Farmers'  Bank  of  Crary,  nor  any  as- 
(sljmment  made  of  the  note  and  mortgage  by 
the  Farmers'  Bank  of  Orary  to  the  plaintiff. 
The  plaintiff  claims  that  he  guaranteed  the 
note,  but  he  did  not  do  so  in  writing. 

In  Tlew  of  all  these  drcnmstances,  even 
assumlnc  that  the  Farmers'  ft  Merchants' 
Bank  of  Warwick  came  into  possession  of  the 
note  In  doe  course,  they  afterwards  volun- 
tarily turned  it  over  to  Charles  Anderson, 
agent  and  attorney  in  fact  for  A,  C.  Ander^ 
mn,  and  indorsed  it  over  to  him.  It  thus 
rame  into  his  possession  legally  as  the  agent 
of  A.  O.  Anderson.  At  the  time  it  came  into 
his  possession,  it  was  past  due  and  became 
Kubject  to  the  agreement  testified  to  by  the 
Kalns  that  this  note  and  mortgage  securing 
it  were  to  be  surrendered  at  the  time  of  the 
I  execution  of  the  note  for  $622.22  and  the 
chattel  mortgage  securing  it.  The  $518  note 
I  and  mortgage  securing  the  same  thus  became 
i  of  no  further  effect,  and  could  not  thereafter 
pass  as  negotiable  paper  in  due  course. 

The  indorsement  from  the  Farmers'  &  Mer- 
chants* Bank  of  Warwick  was  afterwards 
erased,  and  the  indorsement  on  the  note 
then  was  the  indorsement  from  the  State 
Bank  of  Warwick  to  the  Farmers'  &  Mer- 
chants' Bank  of  Wanvick,  and  from  the 
Farmers'  &  Merchants'  Bank  of  Warwick  to 
Edgar  Anderson;  but.  while  Charles  Ander- 
son had  possession  of  the  note  for  the  purpose 
of  borrowing  money,  and  for  the  purpose  of 
placing  the  $618  note  as  security  for  the  bor- 
rowing of  the  $300,  he  was  in  possession  of 
the  $518  note  lawfully,  after  the  same  was 
turned  over  to  him  properly  Indorsed  for 
the  purpose  of  borrowing  money.  The  note 
thus  being  In  his  possession  in  the  legal 
•■onrse  of  business  and  after  he  made  the 
agreement  on  behalf  of  A.  C.  Anderson  that 
this  note  should  be  surrendered  on  the  exe- 
cotton  of  the  $622.22  note,  the  agreement 
thus  became  binding,  and  the  note,  in  his 
i  hands,  was  of  no  effect  and  was  void;  the 
j  same  having  been  paid  under  such  agree- 
I         ment.  If  such  agreement  were  made. 

A  settlement  was  had  between  Charles 
■Vnderson,  on  behalf  of  A.  C.  Anderson  and 
the  Kains,  In  the  fall  of  1011,  and  the  note 
for  $622.22  was  given  in  renewal  of  the  $818 
note;  the  defendants  claiming  that  the  PS2.- 
22  note  was  given  under  the  specific  agree- 
ment referred  to  and  operated  as  a  payment 
and  dlschnrge  of  the  $518  note.  The  evidence 
on  this  subject  is  in  direct  conflict;  the  de- 
fendants testifying  that  such  was  the  agree- 
ment, and  the  plaintiff  denying  same.  The 
trial  court  found  for  the  defendants,  thus 
beUering  tbelr  version  of  the  story,  and  hold- 


ing that  the  $518  note  was  paid  by  reason  of 
such  specific  agreement.  The  trial  court  had 
the  opportunity  of  seeing  all  the  witnesses 
p««onally  and  was  in  a  better  position  than 
we  to  weigh  the  credibility  of  the  witnesses, 
and  we  see  no  reason  to  disturb  the  conclu- 
sion which  the  trial  court  reached  in  this  re- 
gard. 

It  really  aweara  to  us,  in  any  event,  that 
the  plaintiff  herein  is  not  the  real  party  in 
interest.  He  never  loaned  any  money  per- 
sonally to  the  Kalns  or  to  any  one  for  the 
Kains  to  be  used  in  the  payment  of  *be  $300. 
He  never  had  any  talk  with  the  Kalns,  and 
tb^  dmy  that  they  ever  gave  Serumgard  any 
authority  to  procure  the  money  for  them.  It 
must  necessarily  follow  that  Edgar  Ander- 
son would  have  no  interest  In  said  note  or 
mortgage  even  if  the  same  bad  not  been  can- 
celed under  the  specific  agreement,  either  at 
the  time  it  was  turned  over  by  the  State 
Bank  ot  Warwick  to  the  Farmers'  &  Mer- 
dtants'  Bank  of  Warwick,  or  at  the  time  it 
came  Into  the  hands  of  Charles  Anderson, 
agent  and  attocney  in  fact  of  A.  G.  Anderson. 

If  Edgar  Anderson  bad  come  into  the  law- 
ful i)OSBesslon  of  the  $518  note  and  mortgage, 
and  thus  became  equitable  owner  of  the 
same,  we  ore  of  the  opinion  that,  if,  after 
coming  into  possession  of  such  mortgage,  he 
loaned  or  advanced  the  $300  for  the  purpose 
of  paying  the  amount  to  the  United  States 
government  under  the  commutation  proof,  he 
would  not  have  a  lien  upon  the  land  in  conse- 
quence thereof,  unless  at  the  time  of  the  ad- 
vancing of  the  $300  there  was  a  spedflc 
agreement  that  a  mortgage  was  to  be  given 
to  secure  the  $300. 

We  are  of  the  opinion  that  the  $518  note 
and  mortgage  was  paid  at  the  time  of  the 
giving  of  the  $622.22  note  and  the  Chattel 
mortgage  securing  the  same  by  reason  of 
the  specific  agreement  made  between  the 
plaintiff  and  the  defendants  at  the  time  of 
the  giving  of  the  renewal  note:  the  agree- 
ment being  to  the  effect  that  the  $618  note 
and  the  real  estate  mortgage  securing  the 
same  should  be  returned  to  the  defendants. 
It  is  clear  there  is  no  Hen  or  mortgage  for 
the  $518  nor  the  $300  under  the  circumstanc- 
es existing  In  this  case.  It  also  appears  that 
the  $300  claimed  to  be  advanced  as  proof 
money  was,  In  point  of  time,  approximately 
three  years  subsequent  to  the  date  of  the 
mortgage.  Under  the  testimony,  if  it  were 
advanced  It  was  without  the  authority  or 
consent  of  the  Kains.  Under  these  circum- 
stances. It  is  utterly  impossible  for  the  $.'i00 
to  become  an  actual  existing  lien  upon  the 
land. 

It  is  a  rule  of  law  quite  well  established 
that  upon  the  trial  of  an  action  before  the 
court  without  a  jury  and  the  witnesses  ap^ 
pear  in  person  and  give  their  testimony  ho 
that  the  trial  court  has  an  opportunity  of 
seeing  the  witnesses,  hear  them  testify,  and 
observe  their  demeanor  when  giving  such  tes- 
timony, that  the  findings  of  fact  made  by  tbe 
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trial  court  under  these  circumstances  should 
not  be  disturbed  unless  such  findings  are 
clearly  against  the  preponderance  of  the  evi- 
dence. That  rale  applies  squarely  In  this 
case.  The  trial  court  saw  all  the  witnesses 
in  this  case  and  heard  them  testify,  and  de- 
termined what  testimony  of  the  witnesses 
was  entitled  to  credit  and  that  which  was  not 
entitled  to  credit  In  other  words,  the  court 
determined  the  credibility  of  the  witnesses 
and  made  Its  findings  accordingly.  As  we 
view  It,  those  findings  of  fact  are  not  con- 
trary to  the  testimony  nor  the  preponderance 
of  the  evidence.  The  trial  court  believed 
the  testimony  of  the  Kalns  and  their  wit- 
nesses. The  trial  court  had  the  opportunity 
of  seeing  the  Kalns  on  the  stand  while  tes- 
tifying, and  certainly  was  in  better  position 
to  know  if  they  were  telling  the  truth  than 
this  court  Is.  If  the  testimony  of  the  Kalns 
and  their  witnesses  Is  admitted  to  be  true, 
which  of  course  the  trial  court  in  effect 
found,  then  the  findings  of  the  trial  court  are 
amply  sustained  by  the  testimony,  and  the 
findings  of  the  trial  court  under  the  rule 
above  stated  should  by  no  means  be  disturb- 
ed. Unless  this  rule  Is  adhered  to  quite  gen- 
erally, then  the  trial  In  the  court  below  be- 
comes somewhat  of  an  unnecessary  proceed- 
ing. If  the  trial  court's  findings  of  fact  In  a 
case  like  this,  where  all  the  witnesses  are  be- 
fore it,  are  accorded  no  weight.  In  what  kind 
of  a  case  should  the  findings  of  the  trial 
court  have  weight  with  this  court? 


GEO.  B.  CUFFORD  &  CO.  v.  HENRY. 

(Supreme  Court  of  North  Dakota.    Nov.  2, 
1&18.) 

(8vllah«»  hy  the  Court.) 

1.  MORTOAQES  l8=>372(4)— PUBCHASE  AT  FOBE- 

CLostTBE  Sale— Rents  and  Occupation  — 

Statute. 
In  an  action  brought  by  the  holder  of  a 
sheriff's  certificate  of  sale  to  recover  rents,  or 
the  value  of  the  use  and  occupation,  under  sec- 
tion 7762  of  the  Compiled  Laws  of  1913,  where 
a  purcliase  price  mortgage  had  been  legally  fore- 
dosed,  it  is  held: 

Following  Clement  v.  Shipley,  2  N,  D.  430, 
51  N.  W.  414,  section  7762  of  the  Compiled 
Laws  of  1913  gives  to  a  purchaser  at  foreclo- 
sure sale,  under  a  foreclosure  by  advertisement, 
the  same  right  to  rents  or  the  value  of  the  use 
and  occupation  as  though  the  foreclosure  had 
been  conducted  by  action. 

2.  MOBTOAQES  €=S>372{4)— PUBCHABE  AT  FORE- 

CLosuKE— Rents  and  PBorrra—* Tenant  in 

Possession" — STATtrrB. 
Section  7762  of  the  Compiled  Laws  of  1913, 
which  provides  that  the  purchaser,  from  the 
time  of  sale  until  redemption,  is  entitied  to  re- 
ceive from  "the  tenant  in  possession  the  rents 
and  profits  of  the  property  eoid.  or  the  value  of 
the  use  and  occupation  thereof,"  Is  construed, 
and  held  to  give  to  the  certificate  holder  the 
right  referred  to,  whether  the  premises  are  in 
the  possession  of  the  mortgagor  or  of  a  tenant 
of  the  mortgagor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Tenant  in  Posses- 
sion.] 


S.  MoBTaAoxs  «=>372(4)  —  POBStaKOH    or 

MOBTOASOB— CoNDinoH'S — StATDXB. 

Section  6740  of  the  Comp'Ued  Laws  of  1913, 
which  gives  to  the  mortgaeor  the  right  to  re- 
niain  in  possession  during  the  year  for  redemp- 
tion, does  not  fix  the  terms  or  conditioiM  of  oc- 
cupancy. 

4.  Appeal  and  Bbrob  «=»179(2)— Right  to 
Raise  Issue— Equitable  Attack  on  Fore- 
CLosuBE  Proceeding — Abandonment. 

Where,  in  an  acti<Hi  to  recover  rents  and 
profits,  the  defendaat  interposes  an  answer 
which  constitutes  an  equitable  attaclt  upon  the 
foreclosure  proceedings,  and  where  the  plaintiff 
moves  for  a  trial  of  the  egnitable  issues  before 
the  court,  the  trial  judge  reserving  his  mUng 
and  indicating  that  the  admissibility  of  testi- 
monv  in  support  of  the  equitable  allegations 
would  be  determined  as  presented,  no  testimony 
being  offered  in  snpport  of  the  allegations,  the 
equitable  defense  to  the  foredoaure  must  be  con- 
sidered as  abandoned. 

5.  MoBTOAQEs  18=9372(4)  —  Fobeclosxtbe  — 
Pubchaseb's  Action  fob  Rents. 

WTiere  the  right  to  the  value  of  the  use  and 
occupation  is  shown  to  have  arisen  in  April, 
and  where  the  testimony  shows  that  the  value 
to  the  owner  of  the  farm  property  is  that 
which  he  derives  from  a  share  of  the  crop,  and 
that_  it  is  generally  considered  advantageous 
to  him  to  have  the  buildings  occupied  during  the 
portion  of  the  year  when  the  crops  are  not  grow- 
ing, it  is  not  error  to  receive  testimony  going  to 
establish  the  rental  value  of  tiie  land  for  the 
entire  season. 

6.  Costs  «=s158— ErAiaNAnoN  ov  Pabtt. 
_„„  Where  there  is  a  reference,  under  section 
7864  of  the  Compiled  Laws  of  1913,  for  the 
purpose  of  examining  a  party  to  the  suit,  costs 
may  properly  be  taxed  under  section  7198  of  the 
CompUed  Laws  of  1918. 

Grace  and  Robinson,  JJ.,  diasentiBit 

Appeal  from  District  Court,  Nelson  <3onn- 
ty;   C.  M.  Cooley,  Judge. 

Action  by  Geo.  B.  Clifford  &  Co.  against 
Jesse  Henry.  Judgment  for  plalntUT,  and 
defendant  appeals.    Affirmed. 

Frich  &  Kelly,  of  Lakota,  for  appellant. 
Murphy  &  Toner,  of  Grand  Forks,  for  re- 
spondent. 

BIRDZEIiL,  J.  This  is  an  appeal  from  a 
Judgment  entered  In  the  district  court  of  Nel- 
son county  In  an  action  brought  to  recover 
the  value  of  the  use  and  occupation  of  cer- 
tain lands.  The  plaintiff  had  Judgment  for 
I960  damages  and  for  costs.  The  case  arose 
upon  the  following  facts: 

On  August  6,  1912,  the  defendant  and  ap- 
pellant purchased  from  T.  C.  and  W.  W. 
Smith  of  Springfield,  III.,  the  east  half  of 
section  20  and  the  west  half  of  section  21, 
township  153  north,  range  59  west,  of  the 
P.  M.,  Neljson  county.  The  agreed  price  was 
$22,400,  $5,000  of  which  waa  paid  in  cash, 
and  the  remainder  was  to  be  paid  In  install- 
ments of  fl,000  a  year,  commencing  Decem- 
ber 1,  1913,  and  terminating  December  1, 
1929.  Notes  drawing  8  per  cent,  interest 
were  given  for  the  deferred  payments  and 
were  secured  by  a  first  mortgage  on  the 
land.  On  November  26,  1916,  Smith  Bros., 
the  vendors,  assigned  the  notes  and  mort- 
gages to  the  plaintiff  and  respondent,  George 
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B.  Clifford  *  Co.,  and  on  March  7, 1917,  fore- 
closure proceedliiKs  were  started  In  an  at- 
tempt to  realize  the  mun  of  $18,8S6.80;  this 
representing  the  principal  and  Interest  due  to 
the  date  of  sale.  On  April  23,  1917,  the  land 
was  sold  at  a  sheriff's  sale  for  $19,297^8  and 
a  certificate  of  sale  issued  to  George  B.  Clif- 
ford &  Co.  In  1917  the  defendant  and  ap- 
pellant planted  a  crop  upon  the  land  embrac- 
ed in  the  foreclosure  proceedings,  consisting 
of  380  acres  of  wheat,  100  acres  of  barley, 
80  acres  of  oats,  and  10  acres  of  flax.  While 
the  crop  was  being  threshed,  the  plaintiff  and 
respondent  made  a  demand  for  it,  which  de- 
mand was  refused.  This  action  was  then 
brought  and,  to  support  the  recovery,  reliance 
Is  had  upon  section  77(S2  of  the  Compiled 
Laws  of  1913.  In  fact,  the  action  is  based 
on  the  statute.  The  sectkw  referred  to  pro- 
vides that — 

'The  purchaser  from,  the  time  of  the  sale 
until  a  redemption  •  •  •  is  entitled  to  re- 
ceive from  the  tenant  in  possession  the  rents 
o£  the  property  sold,  or  the  value  of  the  use 
and  occupation  thereof." 

[1, 11  The  principal  questions  raised  upon 
this  appeal  arise  upon  the  Interpretation  of 
that  portion  of  the  statute  quoted  above. 
Two  main  propositions  are  advanced  by  the 
appeUant.  It  is  contended:  First,  that  the 
statute  does  not  apply  In  favor  of  a  purchas- 
er at  a  sheriff's  sale  held  in  pursuance  of  a 
foreclosure  by  advertisement;  and,  second, 
that  if  the  statute  is  held  applicable  to  such 
a  purchaser,  a  recovery  thereunder  cannot 
be  had  against  a  mortgagor  who  remains  in 
possession  during  the  period  of  redemption. 

It  is  conceded  by  the  appellant  that  the 
exact  proposition  first  contended  for  was 
decided  contrary  to  his  contention  in  the 
early  history  of  this  court  in  the  case  of 
Clement  t.  Shipley,  2  N.  D.  430.  61  N.  W. 
414.  But  it  Is  urged  that  this  decision  should 
be  overruled  and  that  the  rule  adopted  in 
Rudolph  v.  Herman,  4  S.  D.  283,  56  N.  W. 
901,  should  be  accepted  as  a  correct  interpre- 
tation of  the  statute  in  question. 

The  case  of  Clement  v.  Shipley,  supra,  was 
well  considered,  and  the  interpretation  adopt- 
ed therein  has  both  reason  and  authority  to 
commend  It  Furthermore,  the  rule  therein 
laid  down  has  so  long  been  settled  in  this 
state,  with  the  apparent  sanction  of  the  Legis- 
lature, that  we  are  in  no  wise  disposed  to 
disturb  it  at  this  date.  If  the  Judicial  in- 
terpretation of  the  statute  made  thus  earljr 
in  the  history  of  the  court  did  not  conform 
to  the  true  intention  of  the  Legislature,  it 
would  seem  that  the  statute  would  have  been 
amended. 

The  next  contention  is  predicated  upon  the 
wording  of  the  statute..  It  is  argued  that, 
where  the  mortgagor  remains  in  possession 
after  the  sale,  he  is  entitled  to  all  the  benefits 
accruing  from  such  possession;  that,  la  fact, 
these  boiefits  are  secured  to  him  by  section 
6740  of  the  Complied  Laws  of  191S;  also,  that 
in  no  event  can  he  be  considered  as  the 


"tenant  in  possession"  within  fbe  statute 
quoted.  It  is  conceded  that  the  purchaser  or 
a  redemptioner  would-be  entitled  to  receive 
the  rents  or  the  value  of  the  use  and  oc- 
cupation accruing  during  tlie  period  of  re- 
demption if  the  premises,  during  such  time, 
were  In  the  possession  of  a  tenant  of  the 
mortgagor,  and  the  correctness  of  the  pre- 
vious decisions  of  this  court  to  that  effect  is 
admitted.  But  it  is  claimed  that  the  statute 
does  not  warrant  an  action  in  favor  of  a 
purchaser  or  redemptioner  against  the  mort- 
gagor in  possession. 

The  effect  of  the  sale  is  merely  to  continue 
the  lieu  of  the  mortgage  and  to  cut  off  the 
equity  of  redemption  at  the  expiration  of 
the  statutory  period  allowed  for  redemption. 
See  State  ex  reL  Forest  Lake  State  Bank  v. 
Herman,  86  N.  D.  177,  161  N.  W.  1017;  also 
Jones  on  Mortgages,  {  1661.  As  the  holder 
of  a  lien  evidenced  both  by  the  mortgage  and 
by  the  sheriff's  certificate  of  sale,  the  pur- 
chaser or  redemptioner  is  not  entitled  to 
rents  and  profits  save  as  such  right  is  given 
by  statute.  Jones  on  Mortgages,  S  16S9. 
Since  such  a  right  is  clearlji  given  in  this 
state  under  section  7762  of  the  Compiled 
Laws  of  1913,  where  the  premises  are  In  pos- 
session of  some  one  other  than  the  mortga- 
gor, there  Is  no  Apparent  reason  why  any 
distinction  should  be  made  Imsed  upon  the 
circumstance  as  to  whether  or  not  the  prem- 
ises are  leased.  Neither  is  there  any  satis- 
factory evidence  that  such  a  distinction  was 
In  the  mind  of  the  Legislature.  Had  it  been 
Intended  to  give  to  the  purchaser  the  benefit 
of  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  only  in  case  the  premises 
were  leased,  it  would  seem  that  the  Legis- 
lature would  have  clearly  manifested  its  in- 
tention to  that  effect  To  use  the  language 
of  the  Supreme  Court  of  California,  In  the 
case  of  Harris  v.  Reynolds,  13  Cal.  514-515, 
73  Am.  Dec.  600,  601,  in  Interpreting  a  stat- 
ute identical  with  ours: 

"It  is  not  very  easy  to  see  the  reason  for  such 
a  distinction  as  that  contended  for.  It  woald 
give  but  little  help  to  the  purchaser,  since  the 
debtor,  on  the  eve  of  judgment  might  change  a 
poesession  by  tenancy,  *  *  *  so  as  to  make 
of  little  or  no  value  the  purchaser's  right ;  nnd 
why  should  a  debtor  be  any  more  inhibited  from 
getting  profit  from  rent  than  getting  profit  from 
use.    •    •    •"  . 

The  appellant's  counsel  severely  criticizes 
the  above  expression  of  the  Supreme  Court 
of  California,  and  particularly  the  last  clause 
thereof;  but  the  expression  seema  to  us 
logically  correct  We  are  not  concerned 
with  the  reasons  why  a  debtor  should  be  "in- 
hibited from  getting  profit"  either  from  rent 
or  from  use.  That  is  not  a  Judicial  ques- 
tion, but  a  legislative  one.  But  it  would 
seem  that  if  the  Legislature  determines  that 
a  purchaser  or  a  redemptioner  Is  entitled, 
during  the  year  of  redemption,  to  the  renta 
and  profits  or  to  the  value  o<  the  use  and. 
occupation  which  ordinarily  accrues  to  the 
owner,  It  would  not  be  concerned  in  making 
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a  distinction  based  upon  tbe  consideration  as 
to  whether  or  not  tbe  premises  are  la  the 
actual  physical  possession  of  the  mortgagor 
or  of  his  tenant  The  only  basis  for  a  con- 
tention that  such  a  distinction  was  Intend- 
ed Is  in  the  statutory  designation  of  the  oae 
from  whom  the  purchaser  Is  entitled  to  re- 
ceire  the  rents,  etc.,  the  language  of  the 
statute  being  "from  tbe  t«iant  in  posses- 
sion." It  seems  to  us  that  it  would  require 
a  strained  and  highly  technical  constructioB 
of  the  statute  to  find  therein  evidence  that 
the  Legislature  intended  to  make  the  dia- 
tlnction  contended  for.  This  statute,  like  all 
others  which  are  designed  to  confer  rights, 
should  be  so  construed  as  to  make  the  rights 
efTectlve,  and  distinctions  based  upon  artifi- 
cial considerations  should  be  avoided.  The 
term  "tenant"  here  was  clearly  used  in  Its 
generic  sense,  and  in  this  sense  It  embraces 
any  or  all  persons  who  stand  in  sudi  a  re- 
lation to  the  premises  as  to  render  them 
subject  to  the  right  conferred.  See  Harris 
V.  Reynolds,  supra;  Knight  v.  Tmett,  18 
Oal.  113.  The  clear  meaning  of  the  statute 
Is  that  the  purchaser  or  redemptloner  Is  en- 
titled to  the  rents  and  profits  or  the  value 
of  the  use  and  occupation  of  the  premises 
during  the  year  for  redemption,  and  that 
the  amount  received  from*  this  source  is  to 
be  credited  to  the  debtor  in  case  of  a  redemp- 
tion. As  to  the  policy  of  a  statute  that 
makes  the  right  of  the  purchaser  or  a  re- 
demptloner to  retain  the  rents,  etc.,  to  de- 
Iiend  upon  the  contingency  of  a  redemption, 
It  is  not,  as  above  Indicated,  a  judicial  ques- 
lion. 

[3]  It  is  true  that,  under  section  6740  of 
the  Compiled  Laws  of  1913,  the  mortgagor 
Is  entitled  to  continue  In  the  possession  of 
the  premises  during  the  year  for  redemp- 
tion, and  that  he  has  the  right  to  control 
the  possession  during  that  period,  but  that 
section  does  not  fix  the  terms  of  occupancy. 
Nor  is  there  any  provision  of  law  whereby 
a  mortgagor  could  be  ousted  of  his  posses- 
sion at  the  suit  of  a  certificate  holder  dur- 
ing the  period  of  redemption. 

[4]  The  foregoing  opinion  covers  all  of  the 
assignments  of  error  which  go  to  the  merits 
of  the  appeal,  but  there  are  some  minor  ques- 
tions argued  by  the  appellant  which  require 
brief  mention.  At  the  beginning  of  the  trial, 
plaintiff's  counsel  moved  to  strike  out  all 
allegations  in  the  answer  relating  to  tbe 
foreclosure  proceedings  on  the  ground  tiiat 
the  facts  alleged  were  not  sufficient  to  con- 
stitute a  defense,  and  that,  if  matters  of  de- 
fense were  alleged,  they  were  such  matters  as 
were  cognizable  only  In  equity.  In  present- 
ing the  motion,  counsel  Insisted  that.  If  the 
answer  was  regarded  as  alleging  an  equi- 
table attack  upon  tbe  foreclosure  proceed- 
ing, the  issues  presented  should  be  tried  to 
the  court.  The  trial  court  reser>-ed  a  ruling, 
but  indicated  that  the  admissibility  of  tes- 
timony in  support  <rf  the  allegations  would 


be  determined  as  the  same  wiui  presented. 
No  evidence  was  tiered  In  support  of  the 
allegations  in  the  answer,  so  it  must  be  as- 
sumed that  the  attack  upon  the  foreclosure 
proceedings  was  abandoned.  Furthermore, 
the  answer  admits  that  the  defendant  wag 
In  default,  and  no  circumstances  warranting 
equitable  relief  from  the  foreclosure  are  al- 
leged, so  it  must  be  assumed  that  the  fore- 
closure was  In  all  ways  legal. 

[I]  It  Is  also  urged  that,  as  the  plaintiff's 
action  must  be  considered  as  one  for  the 
value  of  the  use  and  occupation,  it  cannot 
be  maintained  without  alleging  and  proving 
that  the  relation  of  landlord  and  tenant 
existed  between  the  plaintiff  and  defendant, 
and  that  ^ror  was  committed  in  allowhig 
testimony  to  go  before  the  Jury  going  to 
establish  the  reasonable  rental  value  of  the 
land  for  the  entire  farming  season.  In  repl.v 
to  this  contention,  it  need  only  be  said  that 
the  statute,  section  7762  of  the  Complied 
Laws  of  1913,  is  the  source  of  the  plaintiff's 
right,  and  it  need  only  allege  and  prove  such 
facts  as  bring  it  within  tbe  statute.  Thi.s 
was  done. 

The  testimony  of  the  various  witnes.ses 
went  further  than  to  establish  the  reason- 
able rental  value  for  the  entire  farming  sen- 
son.  It  was  to  the  effect  that  the  valne 
that  the  owner  got  out  of  the  land  is  in 
the  crop,  and  that  he  would  ordinarily  pre- 
fer to  have  the  land  and  buildings  occupied 
for  tbe  remainder  of  the  season  than  to 
have  them  vacant.  In  this  view  of  the  tes- 
timony, considering  that  the  right  to  the 
value  of  the  use  and  occupation  arose  in 
April  and  that  the  action  was  begun  after 
tbe  crop  had  matured,  the  testimony  on- 
Jected  to  went  to  establish  the  proper  meas- 
ure of  damages. 

[6]  Objection  is  made  to  two  Items  allow- 
ed by  the  court  in  the  retaxatlon  of  costs. 
These  items  embrace  the  fees  and  expenses 
of  a  referee  and  the  mileage  allowed  the 
witnesses.  It  appears  that  the  reference 
was  for  the  purpose  of  examining  one  of 
the  parties  before  the  trial  and  was  made 
under  the  provisions  of  section  7864  of  the 
Compiled  Laws  of  1913,  and  that  the  costs 
which  are  objected 'to  were  taxed  under  the 
provisions  of  section  7793  of  the  Oomplled 
Laws  of  1913.  It  Is  clear  that  the  latter 
section  authorizes  the  taxation  of  the  costs 
that  were  taxed  In  this  action,  and  that  the 
provisions  of  section  7646  of  the  Compiled 
Laws  of  1913,  relied  uiion  by  the  appellant, 
apply  only  to  cases  referred  to  a  referee,  ei- 
ther by  consent  of  the  parties  or  by  the 
court  when  tbe  issues  are  triable  by  the  ' 
court. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment is  affirmed. 


GRACE,  J.,  dissents. 

ROBINSON,   J.   (disaenUng).     In   August. 
1913,  Jesse  Henry  pur^shased  a  section  of  land 
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in  163-S8,  paying  Is  ca^  9B.00O  and  giving 
a  mortgage  to  secnre  the  balance,  117,400, 
In  16  annnal  payments  of  $1,000  e&cb  and 
one  payment  for  |1,400  with  Interest  at  6 
per  cent,  according  to  17  promissory  notes. 
The  mortgage  was  transferred  to  the  i^aln- 
tlir  NoTember  25,  1016,  and  oa  March  7,  1817, 
the  plaintiff  pnbllsbed  a  notice  of  foreclo- 
sure by  advertisement  claiming  that'defanit 
had  been  made  in  the  payments  and  that 
the  mortgagee  elected  to  declare  dne  the  sum 
secured  by  the  mortgage,  amounting  to  fl8,- 
855.80.  On  April  23,  1017,  the  land  was  bid 
In  by  the  plaintiff  for  said  sum  with  attor- 
neys' fees  $412.11,  and  other  costs,  making 
the  total  sum  $19,297.82.  During  the  year 
1917.  defendant  remained  In  x)08session  of 
the  land  as  the  owner  of  the  same,  and  In 
September,  1917,  this  action  was  commenced 
to  recover  from  him  $5,000  as  the  value  of 
the  use  and  ocaipatlon  during  the  year.  On 
November  20,  1917,  the  Jury  gave  a  verdict 
la  favor  of  the  plaintiff  for  $990,  on  which 
judgment  is  duly  entered,  aiyi  defendant  ap- 
peals. ' 

Manifestly  the  foreclosure  Is  a  Shylock  or 
a  I'ut-throat  procedure.  It  should  be  held 
void.  It  was  not  made  fairly  and  In  good 
faith.  It  was  made  for  the  purpose  of  tak- 
ing an  unconscionable  advantage  of  the  de- 
fendant and  obtaining  title  to  his  land  under 
the  forms  and  technicalities  of  the  law,  and 
not  to  obtain  the  purchase  money.  When  de- 
fendant paid  his  good  $500  on  the  price  of 
the  land,  he  contracted  to  pay  the  balance 
of  $17,400  in  equal  annual  payments  with 
interest  at  6  per  cent.  He  agreed  to  pay  an 
extra  price  for  the  easy  terms  and  the  low 
rate  of  Interest.  He  did  not  count  on  such 
a  snap  foreclosure  for  15  notes  which  had  not 
become  due  and  the  advance  of  the  rate  of 
Interest  from  6  per  cent,  to  9  per  cent. 

The  suit,  to  recover  from  defendant  $5,000 
tor  the  use  of  his  land  during  the  summer 
of  1917,  Is  In  keeping  with  a  foreclosure  pro- 
ceeding. A  mortgage  is  a  mere  lien  on  prop- 
erty and  does  not  entitle  the  mortgagee  to 
possession  of  the  property  unless  authorized 
by  the  express  terms  of  the  mortgage.  O.  L. 
H  6738,  6740. 

The  mortgage  In  questioa  did  not  give  the 
mortgagee  any  right  to  the  possession  of  the 
land  either  before  or  after  foreclosure.  In 
manner  provided  by  statute,  the  mortgage 
may  be  foreclosed  by  advertisement  and  a 
!<ale  of  the  mortgaged  premises,  and  at  his 
own  foreclosure  sale  a  mortgagee  may  fairly 
and  in  good  faith  purchase  the  premises. 
Section  8083.  The  sale  is  made  subject  to  a 
redemption  within  one  year  (section  8085) 
on  paying  the  purchaser  the  amount  of  his 
pnrchase  with  9  per  cent,  interest  (Laws 
1915.  c.  223).  The  sale  does  not  convey  title 
nor  divest  the  title  of  the  mortgagor  nor 
malce  him  the  tenant  of  the  mortgagee.  The 
transfer  of  title  is  by  a  deed.  Sections  8087, 
^106.    When  a  foreclosure  Is  by  action,  the 


court  may  appoint  a  receiver  "when  It  ap- 
pears that  dke  mortgaged  property  is  in  dan- 
ger of  being  lost,  removed  or  materially  in- 
jured, or  that  the  •  •  *  property  la 
probably  insufficient  to  discharge  the  mort- 
gage debt."     Section  7588. 

The  claim  asserted  for  the  use  and  occupa- 
tion of  the  land  is  based  on  a  statute  relat- 
ing to  sales  of  real  property  on  executions. 
Section  7762.  It  provides:  The  purchaser 
from  the  time  of  sale  until  a  redemption  is 
entitled  to  receive  "from  the  tenant  In  pos- 
session" the  rents  of- the  property  sold  or 
the  value  of  the  use  and  occupation  thereof. 
This  he  is  entitled  to  receive  from  the  "ten- 
ant In  possession"  and  from  no  other  person, 
and  it  is  from  the  "tenant  in  possession  after 
an  execution  sale."  Now  from  the  statute 
it  Is  manifest  that  the  word  "purchaser"  and 
all  of  the  section  relates  to  execution  sale, 
and  it  in  no  way  refers  to  a  sale  on  foreclo- 
sure, and  it  in  no  way  confers  the  right  to 
receive  rents  in  any  case  except  from  a  ten- 
ant in  possession.  The  sane  statute  on  ex- 
ecution sales  provides: 

"Upon  a  sale  of  real  property  the  purchaser  is 
substitnted  to  and  acquires  all  the  right,  title, 
interest  and  claim  of  the  judgment  debtor  there- 
to; and  when  the  estate  is  •  •  *  a  lease- 
hold of  two  years,  •  •  *  the  sale  is  absolute. 
In  all  other  cases  the  real  property  Is  subject  to 
redemption  as  provided  in  this  chapter."  On 
Execution  Sales,  {  7751. 

Thus  in  the  chapter  on  execution  sales, 
when  the  word  "purchaser"  la  used.  It  relates 
to  a  purchaser  at  an  execution  sale.  In  sec- 
tion 7762,  the  word  "purchaser"  must  have 
precisely  the  same  meaning  as  in  section 
7761,  providing  that: 

"Upon  a  sale  of  real  property  the  purchaser 
is  substituted  to  and  acquires  •  •  •  tlie 
•    •    •    title    •    •    •    of  the  judgment  debtor." 

The  two  sections  of  the  statute  go  to- 
gether, and  they  are  in  perfect  harmony.  If 
a  purchaser  at  a  foreclosure  sale  is  entitled 
to  the  rents  and  profits  during  the  year  of 
redemption,  then  "upon  a  foreclosure  sale 
of  real  property  the  purchaser  Is  substituted 
to  and  acquires  the  title  of  the  mortgagor." 

Assuredly,  it  is  not  so  provided  in  the 
statute  on  foredosnres,  and,  on  the  contrary, 
it  is  provided  that  a  mortgage  is  a  mere  Uen 
and  does  not  entitle  the  mortgagee  to  pos- 
session. We  need  not  argue  to  sbovf  that 
the  owner  of  property  cannot  be  deprived  of 
possession  of  the  same  unless  by  force  of  his 
own  deed  or  contract,  by  force  of  the  stat- 
ute, or  by  due  process  of  law. 

It  is  true  that  in  early  days  Justice  Cor- 
liss wrote  an  ill-considered  decision  to  the 
contrary  (2  N.  D.  431,  61  N.  W.  414),  and  it 
has  been  followed  In  some  cases ;  but  there 
is  no  reason  why  this  court  should  not  decide 
the  case  according  to  reason  and  the  plain 
words  of  the  statute.  The  foreclosure  sale 
did  not  make  the  defendant  a  tenant  in  pos- 
session of  his  own  land.  It  did  not  trans- 
fer any  tiUe  to  the  plaintiff,  and,  as  the  sale 
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was  not  made  ftdrly  and  in  good  faith,  it 
should  be  held  void.  In  any  event,  tbe  Judg- 
ment should  be  reversed. 


SMITH  v.  ALLMENDINGER  et  al. 
(No.  4329.) 

(Supreme  Court  of  Sonth  Dakota.    Nov.  29, 
1918.) 

1.  Homestead  «=931,  57(3),  177(2)— Basis— In- 
teniv-Representations. 

Homesteads  rest  upon  intent,  and  not  npon 
lepresentations,  so  that  a  homestead  may  actual- 
ly exist,  notwithstanding  representations  to  the 
contrary  by  the  homestead  claimants,  although 
representations  may  show  the  intent,  or  may  es- 
top one  from  claiming  the  right. 

2.  Estoppel  «s>52— Reliance  on  Faxsb  Bef- 
BE.SENTATX0NS— Change  of  Position. 

To  create  an  estoppel  in  pais,  there  must  be 
reliance  on  false  representations  made  and 
change  of  position. 

3.  Homestead  $=s>177(2)  —  Estoppel  —  Hus- 
band and  Wife. 

Where  a  husband  is  under  the  law  without 
power  to  convey  the  homestead  without  his  wife 
joining,  no  lien  against  it  may  be  based  on  any 
claim  of  estopi>el  when  such  claim  rests  solely 
on  false  statements  made  by  the  husband  alone 
and  not  chargeable  to  the  wife. 

4.  HoMBSTEAD  «=s>177(2)  —  Pbopkett  Subject 
TO — Estoppel. 

Where  a  husband  living  on  a  homestead  rep- 
resents to  a. materialman  that  he  intends  to  sell 
the  house  and  lot,  and  that  they  are  not  intended 
for  a  homestead,  and  the  premises  were  subse- 
(luently  sold,  the  materialman  could  not  enforce 
his  lien  as  against  the  purchaser  on  the  ground 
that  the  vendor  was  estopped  by  such  represen- 
tations, to  claim  his  homestead,  where  the  ven- 
dor's wife  was  not  chargeable  therewith. 

5.  Mechanics'   IvIens  ®3>157(1)  —  Untbom 
LiiBH  Statement — EirrEot. 

One  who  knowingly  files  an  untrue  account 
as  a  basis  for  a  claimed  mechanic's  lien  cannot 
recover  on  such  lien. 

Gates,  J.,  dissenting  in  part. 

Appeal  from  (jircult  Court,  Minaebaba 
County ;  Joseph  W.  Jones,  Judge. 

Suit  by  E.  L.  Smith,  doing  business  as  the 
Sioux  Falls  Warehouse  Company,  against  H. 
P.  Allmendlnger,  Isabel  Nelson,  and  others  to 
foreclose  a  mechanic's  lien.  From  a  decree 
for  plaintiff  and  the  denial  of  a  new  trial, 
defendant  Kelson  eloae  appeals.    Reversed. 

Parliman  &  Parliman,  of  Sioux  Falls,  for 
appellant 

MuUer  te  Conway,  of  Sioux  Falls,  for  re- 
spondents. 

WHITING,  P.  J.  Defendant  A.  bad,  with 
bis  wife  and  family,  occupied,  under  a  con- 
tract of  purchase,  a  small  frame  dwelling 
npon  one  platted  lot  in  the  city  of  Sioux 
Falls  Bhoce  October,  1916,  when  in  May,  1916, 
and  from  that  date  until  July,  1916,  plaintiff 
furnished  building  material  for,  and  which 
went  into,  a  new  dwelling  on  said  lot.  The 
small  dwelling  was  moved  back  to  the  east 
end  of  the  lot  and  A.  and  family  continued 
to  reside  in  it  until  the  basement  of  the  new 
house  was  constructed,   when  they   moved. 


tb«ein.  The  new  bouse  was  not  a  part  of 
the  old  dwelliiig.  Defendants  Jordan  and 
Sioux  Falls  Paint  A  Glass  Company,  also 
furnished  building  material  tliat  went  into 
the  new  dwelling.  On  July  15,  1916,  A  ac- 
quired the  fee  title  to  the  lot,  and  on  August 
10,  1916,  be  and  his  wife  conveyed  the  prem- 
ises to  defendant  Nelson.  Later  and  within 
90  days  from  the  furnishing  of  the  last  item 
In  their  respective  accounts,  plaintiff  and  the 
defendants  Jordan  and  the  Sioux  Falls  Paint 
&  Glass  Company,  filed  medianics'  liens  npon 
the  premises,  in  pursuance  to  section  7,  e. 
263,  Laws  1913.  This  action  was  brought  to 
foreclose  the  plaintiff's  lien.  The  trial  court 
entered  judgment  adjudging  the  foreclosure 
of  all  the  liens  and  the  sale  of  the  premises 
in  enforcement  of  the  same.  Therefrom,  and 
from  an  order  denying  a  new  trial,  defend- 
ant Nelson  anteals. 

Beqpcmdents  contend  that  this  property 
never  possessed  the  homestead  dbaracter; 
but  there  is  -absolutely  no  merit  in  sudi  con- 
tention. It  is  perfectly  clear  that  the  use 
and  occupation*  of  the  premises  by  A-  and 
family,  prior  to  the  time  of  the  construction 
of  Qie  new  dwelling,  was  sudi  as  to  impress 
upon  it  the  homestead  character.  The  sole 
questions  before  us  are:  (a)  Did  this  prop- 
erty become  divested  of  its  homestead  char- 
acter prior  to  purchase  by  appellant?  (b) 
If  it  did  not  become  divested  of  its  home- 
stead character,  did  respondents  gain  super- 
ior rights  under  their  Hens  over  the  rights 
of  appellant  as  purchaser,  because  of  estop- 
pel against  appellant's  grantors? 

The  trial  court  found: 

"That  at  the  time  the  deftodant  Alhnendbger 
purchased  said  material  from  plaintUf,  be  stated 
and  represented  to  the  plaintiff  and  defendants 
that  he  would  use  the  material  so  pnrdiased  to 
construct  a  house  on  said  lota  for  sale,  and  that 
he  would  sell  the  same  and  pay  for  the  mate- 
rials; that  he  was  contracting  the  construction 
of  honseB  and  that  he  would  sell  and  dispose  of 
this  house  as  soon  as  completed;  that  plaintiff 
believed  the  defendant  Allmendlnger  intended  to 
use  said  material  for  the  construction  of  a  house 
for  sale,  and  delivered  the  material  for  that  pur- 
pose only ;  that  the  defendant  Alhaendinger  did 
not  construct  said  house  for  a  homestead,  and 
did  not  at  any  time  intend  to  use  or  occupy  said 
house  and  premises  as  a  homestead,  but  did 
build  said  house  intending  to  sell  the  same  with 
the  lot,  immediately  upon  the  completion  of  said 
house;  that  during  the  process  of  constructuig 
said  house  he  repeatedly  offered  the  same  with 
the  lot  for  sale,  and  befbre  it  was  completed  sold 
the  same  to  the  defendant  Isabel  Nelson." 

[1]  We  are  of  the  view  that  the  Judgment 
of  the  trial  court  must  be  sustained,  if  sus- 
tained at  all,  solely  upon  the  ground  of  es- 
toppel as  this  property  never  lost  Its  home- 
stead character.  It  remained'  a  homestead 
Just  as  much  after  these  representations 
were  made  by  A.  as  before,  unless  the  in- 
tent ot  A.  and  his  wife  had  changed;  the 
only  effect  that  could  be  claimed  for  any 
such  representation  being  that  it  estopped  A. 
from  claiming  the  existence  of  h  homestead. 
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Tbere  Is  oat  proposltioa  yre  mast  not  lose 
sight  of.  Homesteads  rest  upon  intent,  not 
upon  repreaeiitatiQNs.  Proof  of  representa- 
tions may  show  the  Intent,  but  If  Intent  re- 
mains the  same,  and  the  intent  be  that  the 
property  be  a  homestead,  no  representation, 
bowaoeTer  f  alae,  and  even  thongh  Indulged  In 
by  both  bnsband  and  wife,  will  ever  change 
the  homestead  quality,  though  It  may  estop 
those  matdng  tbe  repreeantatiaM  from  claim- 
In?  the  homestead  right.  Olark  t.  Brans,  6 
8.  D.  at  page  244,  60  N.  W.  86Si.  The  trial 
court  never  f  oond  that  either  A.  or  his  wife 
ever  intended  to  abandon  their  homestead 
right  in  this  property.  That  this  prc^terty  at 
all  times  until  sale  was  the  homestead  of  A. 
and  wife  is  dear.  There  was  no  finding — in 
fact  tbere  was  no  evidence — under  which  a 
Judgment  creditor  conld  claim  the  right  to 
issue  execution  and  sell  this  prcqperty.  Of 
course  if  tbere  was  evidence  under  which  the 
trial  court  would  have  been  Justified  In  find- 
ing, and  npon  which  it  had  found,  that,  al- 
though this  property  had  been  the  homestead 
of  A.  and  wife,  yet  it  had  lost  its  homestead 
character  from  the  fact  that  both  A.  and 
wife  had  intended  to  erect  the  new  building 
for  other  than  homestead  purposes  tbe  whole 
case  would  be  changed.  If  there  had  been 
such  proof,  then  the  building  with  at  least 
that  part  of  the  lot  on  which  it  stood  would 
have  ceased  to  have  been  a  homestead  and 
would  have  been  subject  to  the  Hens,  not  only 
of  plaintiff,  but  of  other  lieu  claimants  in- 
cluding Judgment  creditors;  and  this  entire- 
ly regardless  of  whether  any  representation 
bad  been  made  to  such  lien  claimants — there 
would  -then  be  no  need  of  estoppel  upon  which 
to  base  the  rights  of  the  lien  claimants. 

[2]  Can  tbe  Judgment  of  tbe  trial  court  be 
sustained  on  the  ground  that  appellant's 
grantors  were  estopped  to  claim  their  home- 
stead right  in  this  property?  Such  estop- 
pel must  be  based  upon  the  representations 
which  the  trial  court  found  were  made  by 
A.  As  regards  the  respondents  other  than 
plaintiff  it  is  sufficient  answer  to  the  above 
question  to  call  attention  to  the  fact  that 
tbere  is  neither  evidence  nor  finding  that 
any  representations  were  ever  made  to  them. 
There  are  two  reasons  why  plalntift  cannot 
claim  any  rights  through  estoppel.  Bstop- 
pel  cannot  be  relied  upon  except  upon  proof, 
by  the  party  claiming  the  estoppel,  that  he 
relied  npon  tbe  representations  and  pnt  him- 
self in  a  position  that  he  would  not  have 
asftumed  if  it  had  not  been  for  such  false 
represen  tatlons. 

[1, 4]  There  is  not  one  syllable  of  evi- 
dence to  the  effect  that  plaintiff  relied  upon 
the  representations  alleged  to  have  been 
made  by  A.  For  all  the  evidence  discloses, 
plaintiff  would  have  sold  A.  the  material  if 
A  bad  made  no  sacb  representations  as 
plaintiff  olalnm  he  made.  Furthermore,  it 
is  not  dalmed  that  A.'s  wife  made  any  false 
ieON.W.-33 


r^resentations,  or  did  anything  whatever 
that  coald  work  an  estoppel  against  her.  It 
is  clear  that  where  the  law  is  such  that  the 
husband  is  without  power  to  convey  the 
homestead  without  his  wife  Joins  in  the  con- 
veyance, no  lien  against  a  homestead  can  be 
based  upon  any  claim  of  estoppel  when  such 
claim  rests  solely  upon  false  statements 
made  by  one  spouse,  but  which  statements 
are  not  chargeable  to  the  other  spouse.  It 
follows  that,  inasmuch  as  this  tract  of  land 
was  the  homestead  of  A.  and  wife  at  the 
time  this  material  was  contracted  for.  If 
the  wife  intended  this  new  house  to  be  her 
home,  it  became  a  part  of  such  homestead, 
even  though  A.  made  representations  which 
would  estop  him  from  asserting  that  he  inr 
tended  tbe  new  house  to  be  th«  home  of  him- 
self and  family.  The  trial  court  should  have 
found  the  -intent  of  both  A.  and  his  wife. 
Jensen  v.  Griffin,  32  8.  D.  613,  144  N.  W.  119, 
50  Ia  R.  a.  (N.  S.)  1128;  Id.,  168  N.  W.  764. 
If  it  found  either  one  intended  this  new 
building  to  be  the  family  home,  then  it 
should  have  rendered  Judgment  for  appel- 
lant, unless  it  further  found  that  both  A.  and 
his  wife  had  estopped  themselves  from  claim- 
ing it  was  their  Intent  to  erect  such  building 
for  their  home. 

[•]  We  would  also  call  attention  to  the 
fact  that  under  no  circumstances  can  plain- 
tiff recover  on  the  lien  filed  by  him.  The 
evidence  discloses  that  he  knowingly  filed  an 
untrue  account  as  a  basis  for  his  claimed 
lien.  Bohn  Mfg.  Co.  v.  Keenan,  15  S.  D. 
377,  89  N.  W.  1009. 

The  Judgment  and  order  appealed  from  are 
reversed. 

GATES,  J.  (concurring  specially).  I  agree 
with  my  Colleague  that  the  evidence  was  in- 
pufflclent  to  sustain  a  finding  that  the  wife 
of  A.  should  be  estopped  from  claiming  the 
homestead  right  in  the  lot  and  the  old  build- 
ing. I  do,  however,  believe  that  the  evi- 
dence was  sufficient  to  estop  both  A.  and 
his  wife  from  a.sserting  a  homestead  inter- 
est in  the  new  building.  I  therefore  think 
the  decree  of  the  trial  court  should  have  ad- 
Judged  the  sale  of  the  new  dwelling  and 
Its  removal  from  the  premises  In  accordance 
with  the  provisions  of  section  15,  c.  263,  Iaws 
1913.  Jones  on  Liens  (3d  Ed.)  $  1373 ;  Rock- 
el,  Mech.  Liens,  $  138;  Plnkerton  v.  Le 
Beau,  3  S.  D.  440,  54  N.  W.  97;  Lamb  Lbr. 
Co.  V.  Roberts,  23  S.  D.  191,  121  N.  W.  93; 
Estabrook  v.  Riley,  81  Iowa,  479,  46  N.  W. 
1072,  10  L.  R.  A.  33;  Mahon  v.  Surerus,  9 
N.  D.  57,  81  N.  W.  64 ;  Gull  River  Lbr.  Co. 
V,  Brlggs,  9  N.  D.  485,  84  N.  W.  349;  note, 
62  L.  R.  A.  369;  note,  10  L.  R.  A.  33;  note, 
2  Ann.  Gas.  689. 

I  dissent  from  the  portion  of  the  opinion 
wUrb  asserts  that  plaintiff  knowingly  filed 
an  unttue  account  as  a  basis  for  bla  Uen. 
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EUPFER  et  aL  T.  BIBHN  et  al.    (No.  4413.) 

(Supreme  Court  of  South  Dakota.     Nov.   29, 
1918.) 

1.  Appeal  and  E^bbob    <8=»731(2)  —  AflsiON- 

MENT8  OF  EbROK— StIFFICXENCT— FOBM. 

An  assignment  of  error  that  findings  of  facts 
and  conclusions  of  law  are  not  sustained  by  the 
evidence,  followed  by  a  statement  of  facts  which 
appellants  contend  are  established  by  evidence, 
is  Improper  in  form,  and  merely  raises  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings, 
and  not  the  want  of  findings. 

2.  Appeal  and  Ebbob   «=»731(2)  —  Assign- 
ments OF  EIbbob— Sufficiency. 

An  assignment  of  error  that  conclusions  of 
law  are  unsupported  by  the  evidence  is  improp- 
er, it  disregarding  the  findings  of  fact. 

8.   PCBLIO  LiANDB  «=»35(6>— TiTLE  TO  REALTT 

— Govebnment  Patents  —  Payment  fboh 

Joint  Kabnings. 
Where'  patent  to  government  land  is  taken 
in  the  name  of  the  husband  on  an*  entry  made 
in  his  name,  but  paid  for  by  the  wife  out  of 
joint  earnings,  the  land  is  his  sole  property,  not- 
withstanding he  was  married  at  the  time  and 
the  proceeds  of  a  sale  of  the  land,  though  made 
by  the  wife,  also  belong  to  him. 

Appeal  from  C!lrcult  Court,  Gregory  Coun- 
ty;  Wm.  Williamson,  Judge. 

Suit  by  Walter  H.  Kupfer,  as  guardian  of 
the  person  and  estate  of  Jacob  Ernst,  in- 
competent, and  another,  against  John  P. 
Blebn,  as  executor  of  the  estate  of  C^irlstlna 
Ernst,  deceased,  and  others,  to  declare  a 
trust.  From  Judgment  for  the  guardian 
against  his  coplalntiff  and  all  the  defend- 
ants and  a  denial  of  a  new  trial  all  the  de- 
fendants appeal.    Affirmed. 

W.  J.  Ho<^>er,  of  Gregory,  for  appellants. 
M.  L.  Parish,  of  Fairfax,  and  E.  O.  Pat- 
terson, of  Dallas,  for  respondents. 

WHITING,  P.  J.  Christina  Ernst  died 
possessed  of  the  legal  title  to  a  tract  of  land 
in  this  state.  She  left  surviving  her,  her 
husband,  Alfred  Eirnst,  five  children  by  a  pri- 
or marriage,  and  two  children  by  her  mar- 
riage with  Ernst.  The  guardian  of  the  hus- 
band brings  this  action  against  the  executor 
of  the  estate  of  Christina  Ernst  and  against 
all  of  her  children  except  one,  who  joined  as 
plaintiff;  and  such  guardian  seeks  to  have 
It  adjudged  that  this  land  was  trust  proper- 
ty, the  property  of  Jacob  Ernst,  title  to  which 
was  held  In  trust  by  Christina  Ernst.  The 
judgment  of  the  trial  court  was  in  favor  of 
the  guardian  and  against  all  the  defendants 
and  the  coplalntiff.  From  such  Judgment 
and  an  order  denying  a  new  trial  all  the 
defendants  appealed. 

f1]  The  only  assignment  of  error  for  our 
consideration  is  that  "the  allegations  of 
the  fourth  paragraph  of  the  findings  of 
fact  and  conclusions  of  law  are  not  sus- 
tained by  the  evidence  *  •  •  In  that, 
•  •  *  "  and  then  follows  therein  a  state- 
ment of  those  facts  which  appellants  con- 
tend are  established  by  the  evidence.     We 


deem  this  an  cqipcBrtane  time  to  can  atten- 
tion to  the  error  in  this  form  of  assignment 
This  assignment  properly  raises  bat  one 
question, — the  sufficiency  of  the  evidence  to 
support  the  fourth  paragraph  of  findings: 
but  appellants.  Instead  of  calling  attention 
to  some  finding  or  findings  unsupported  by 
the  evidence  and  pointing  out  wherein  the 
evidence  falls  to  support  it,  set  forth  there- 
in many  other  facts  which  they  assert  were 
established  by  the  evidence.  If  appellants 
considered  that  certain  facts,  which  they  be- 
lieved to  be  established  by  the  evidence  and 
which  were  not  in  the  court's  findings,  were 
material,  they  should  have  sought  further 
findings;  and  then.  In  case  the  trial  court 
failed  to  make  sudi  farther  findings,  they 
should  have  assigned  as  error  the  failure 
of  the  court  to  make  the  findings  asked.  Ap- 
pellants cannot  fall  to  ask  for  findings  and 
then  cure  such  failure  by  assigning  insuffi- 
ciency of  evidence  to  support  the  findings 
made. 

[2]  An  assignment  that  conclusions  of 
law  are  unsupported  by  the  evidence  Is  Im- 
proper (Norbeck,  etc.,  v.  Nlelson,  39  8.  D.  410, 
164  N.  W.  1033) — It  being  an  attempt  to  disre- 
gard that  upon  which  the  concIu.<ilon5i  are 
based,  the  findings  of  fact.  No  matter  if 
the  evidence  is  such  as  would  support  find- 
ings which  In  turn  would  support  the  con- 
clusions, yet.  If  the  trial  court  makes  er- 
roneous findings  or  falls  to  find  on  certain 
material  matters,  the  conclusions  cannot 
stand  when  attacked  because  of  the  Insuffi- 
ciency of  the  findings.  Upon  the  other  band, 
If  the  findings  are  ample  to  support  the  con- 
clusions, but  such  findings  are  not  supported 
by  the  evidence,  or  there  was  error  In  re- 
fusing to  make  certain  further  and  addi- 
tional findings  asked  for,  so  that,  under  the 
findings  as  they  should  have  been  entered, 
the  conclusion  made  would  have  been  er- 
roneous, the  only  correct  methods  of  preserv- 
ing the  record  and  presenting  the  errors  are 
not  by  assigning  the  insufficiency  of  the  evi- 
dence to  support  the  conclusions,  but,  In  the 
one  case,  by  assigning  insufficiency  of  the 
evidence  to  support  the  erroneous  findings 
and,  la  the  other  case,  by  assigning  error 
of  the  court  In  refusing  the  findings  re- 
quested. 

The  facts  which  appellants  claim  were  es- 
tablished by  the  evidence,  but  which  were 
not  found  by  the  trial  court,  are  not  prop- 
erly before  us,  but,  as  appellants  have  treat- 
ed their  assignment  as  giving  this  court  the 
right  to  determine  what  facts  were  estab- 
lished by  the  evidence  and  then  to  say  what 
the  rights  of  the  parties  were  in  the  light  of 
the  facts  so  established,  and  respondent  has 
met  them  on  the  Issues  as  thus  presented, 
raising  no  question  as  to  the  Insafflcieacy  at 
the  assignment  to  present  the  matters  dis- 
cussed,   we   hav«  examined   aucb   evldeoce 
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with  a  view  tf  determining'  the  correctness 
of  the  Jadgment. 

BesolTing  all  issues  of  fact,  as  we  must, 
in  fivor  of  respondent,  except  where  the 
clear  i»eponderance  of  the  evidence  supports 
appellants'  claim  in  relation  thereto,  we  And 
the  material  facts  to  be  as  follows: 

When  Alfred  Ernst  married  Christina,  her 
children  were  gulte  small.  They  became  a 
part  of  Ihe  family,  the  boys  staying  at  home 
and  helping  there,  the  girls,  as  they  grew 
up,  working  part  of  the  time  away  from 
home,  but  their  earnings  being  collected  and 
retained  by  their  mother.  Alfred  Ernst  was, 
if  not  at  time  of  such  marriage,  at  least 
soon  thereafter,  and  afterwards  remained, 
mentally  incomi)etent  to  manage  his  business 
affairs,  though  physically  able  to  perform 
manual  labor.  The  result  of  this  condition 
was  that  the  wife  assumed  full  control  of 
all  their  business  affairs.  At  time  of  their 
marriage  eac*  had  little,  if  kny,  property. 
She  rented  farms  and  handled  all  moneys 
received  therefrom.  She  finally  purchased  a 
relinqulsttment  to  a  tract  of  government  land 
In  Nebraska,  entry  was  made  thereon  in  the 
name  of  the  husband,  and  patent  Issued 
therefor  to  the  husband  as  grantee.  This 
land  was  afterwards  sold,  the  proceeds 
thereof  b^ng  taken  by  the  wife.  These  par- 
ties came  to  this  state  and  purchased  the 
land  involved  in  this  action,  paying  for  same 
with  a  part  of  the  proceeds  of  the  land  that 
they  had  sold.  The  wife  attended  to  this 
purdiase,  and  took  the  deed  In  her  name 
without  the  husband's  knowledge.  Several 
years  before  she  died  he  learned  that  the 
deed  ran  to  her. 

It  is  disclosed  by  the  evidence  that  the 
wife  and  mother  left  a  will  wherein  she  at- 
tonpted  to  devise  an  undivided  cme-third  of 
this  land  to  her  five  children  by  her  first 
marriage,  a  life  estate  In  the  remaining  two- 
thirds  to  her  husband,  and  such  two-thirds, 
subject  to  su<^  life  estate,  equally  among  nil 
her  children.  It  also  appears  that,  as  a  set- 
tlement of  trouble  growing  out  of  the  sit- 
uation presented  by  the  provisions  of  this 
will,  Alfred  Ernst  and  all  seven  of  the  chil- 
dren entered  into  a  written  agreement, 
whereby  it  was  agreed  that,  regardless  of 
the  will,  Alfred  Ernst  should  have  a  life  es- 
tate in  all  the  land,  the  remainder  to  go  to 
all  seven  of  Christina  Ernst's  children,  share 
and  share  alike.  It  is  to  be  regretted  that 
this  agreement  cannot  be  enforced,  as  It  is  un- 
doubtedly, under  the  facts  of  this  case,  most 
fair  and  equitable.  But  owing  to  the  in- 
competency of  Alfred  Ernst  such  agreement 
had  no  binding  force  as  against  him.  This 
cause  must  be  determined  exactly  as  though 
tills  action  were  one  brought  on  behalf  of 
Alfred  Ernst  against  his  wife — her  death, 
the  will,  and  the  attempted  settlement  do  not 
affect  the  rights  of  Alfred  Ernst. 
[i]  It  is  not  for  the  Judiciary  to  attempt 


to  right  any  injustice  that  haa  its  origin 
solely  in  statutory  laws.  Thus  It  matters 
not  what  our  views  may  be  as  to  the  wisdom 
or  Justice  of  those  laws  whl<*  declare  the 
husband  to  be  the  head  of  the  family  and 
recognize  him  as  the  sole  and  exclusive  own- 
er of  that  which  has  been  acquired  through 
the  Joint  efforts  of  husband  and  wife.  Un- 
der existing  laws  the  Nebraska  land  was  the 
sole  property  of  the  husband,  as  much  so  as 
if  acquired  by  him  prior  to  his  marriage. 
The  question  presented  upon  this  appeal  is 
no  different,  except  as  it  is  affected  by  the 
husband's  incompetency,  than  would  be  pre- 
sented If  this  land  had  been  entered  and 
patented  in  the  wife's  name,  and  the  husband 
had  assumed  the  man«Kement  thereof,  and 
such  land  had  been  sold  and  be  had  taken 
the  proceeds  thereof  and  without  the  knowl- 
edge or  consent  of  his  wife  had  invested  such 
proceeds  in  other  land  taking  title  in  him- 
self. Would  any  one  question  the  legal  right 
of  the  wife  to  have  such  land  declared  trust 
property  of  which  she  was  the  real  owner? 
Clearly  not. 

The  Judgment  and  order  appealed  from 
are  affirmed. 


YELIiOW-HAIE  v.  PRATT  et  al.    (No.  4354.) 

(Supreme  Court  of   South   Dakota.     Nov.  29, 
1918.) 

1.  Homestead  ®=»87— Ownership  in  Wife. 

Pol.  Code,  i  3215,  gives  a  homestead  exemp- 
tion to  the  family,  regardless  of  whether  the 
homestead, be  owned  by  the  husband  or  the  wife, 
80  that,  when  a  widow  remarries,  it  docs  not 
as  a  matter  ot  law  forfeit  her  former  homestead 
right 

2.  Homestead  iS=5l81(l)  —  Abandonment  — 
Burden  of  Proof. 

Where  a  property  is  exempt  as  a  homestead, 
the  burden  of  proving  abandonment  is  npon  the 
execation  creditors. 

8.  HouKSTEAD  «5>162(l)—ABAnooNia:NT— In- 
tent TO  ReTUBN. 

That  the  occupant  of  a  homestead  removes 
and  resides  elsewhere  for  purposes  of  health  or 
business  does  not  work  an  abandonment,  unless 
coupled  with  an  intent  not  to  return  to  such 
property  as  a  home. 

Apiteal  from  Circuit  Court,  Charles  Mix 
County ;   R.  B.  Tripp,  Judge. 

Action  by  Maria  B.  Sweeney  Yellow-Hair 
against  C.  W.  Pratt  and  another,  as  sheriff 
of  Charles  Mix  County.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Iteveraed. 

Caster  &  Baker,  of  Lake  Andes,  and  C.  H. 
Bartelt,  of  Sioux  Falls,  for  appellant 
J.  E.  l^pton,  of  Oeddes,  for  respondents. 

WHITING,  P.  J.  This  action  was  brought 
to  restrain  an  execution  sale  of  certain  real 
estate,  the  sole  question  in  issue  being 
whether  or  not  the  teal  estate  in  question 
was  the  homestead  of  plaintiff.  The  cause 
was  tried  to  the  court  without  a  Jury.  The 
court  made  findings  of  fact  and  thereon  en- 
tered conclusions  and  Judgment  in  favor  of 
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the  defendants.  From  snch  Judgment  and 
an  order  denying  a  new  trial  this  appeal  was 
taken. 

Appellant  assigns  the  Insufficiency  of  the 
the  evidence  to  support  the  findings.  There 
is  no  merit  in  this  assignment  as  the  findings 
inlade  are  fully  supported  by  the  evidence. 
Appellant  also  assigns  error  in  the  oonrt's 
failure  to  make  findings  proposed  by  appel- 
lant, but,  Inasmuch  las  the  printed  record 
does  not  disclose  what  findings  were  request- 
ed, we  cannot  consider  such  assignment  It 
is,  however,  perfectly  apparent  that  there  lare 
certain. alleged  facts  discussed  in  appellant's 
brief  in  support  of  which  facts  evidence  was 
received,  and  upon  which  facts  findings 
should  have  been  made. 

There  is  left  for  our  consideration  but  the 
one  question  as  to  whether  or  not  the  findings 
support  the  conclusions  and  Judgment 
Without  going  into  detail  as  to  the  facts 
found  it  is  sufficient  to  say  that  they  disclose 
that  the  property  In  question  becaftie  the 
homestead  of  appellant  about  the  year  1909. 
She  then  resided  thereon  with  her  then  hus- 
band, and  continued  to  reside  thereon  until 
about  January,  1915,  having  meanwhile  sep- 
arated from  her  husband.  From  July,  1911, 
there  has  resided  with,  and  been  dependent 
upon  her,  a  small  child,  her  niece.  About 
January,  1915,  appellant  rented  this  prop- 
erty and  went  to  live  temporarily  with  a 
daughter.  After  a  few  months  she  entered 
the  employ  of  the  federal  government,  resid- 
ing during  such  employment  at  an  Indian 
agency  and  In  buildings  provided  by  the  gov- 
ernment. In  October,  1&16,  she  remarried, 
marrying  a  party  who  also  was  In  the  gov- 
ernment employ  at  such  agency.  Thereiafter 
she  ceased  to  worit  for  the  government  but 
continued  to  live  with  her  husband  in  a  gov- 
ernment building,  he  continuing  to  be  an  em- 
ployf  of  the  government.  The  execution  was 
issued  after  such  marriage.  The  property  In 
question  has  been  rented  continuously  from 
the  time  appellant  left  same,  but  she  retained 
a  room  In  the  house,  and  kept  therein  some 
of  her  furniture.  A  part  of  such  furniture, 
but  not  all,  was  removed  upon  her  remar- 
riage. The  court  made  no  finding  whatso- 
ever as  regards  whether  appellant  ever  in- 
tended to  abandon  her  homestead  rights. 

Appellant  asserts  that  it  was  the  theory  of 
the  trial  court  and  the  sole  basis  for  its  con- 
clusions that  the  question  Involved  here  is 
not  one  as  to  the  intent  of  appellant  but 
solely  one  as  to  the  legal  effect  of  her  re- 
marriage— that  the  trial  court  was  of  the 
opinion  that  although  this  property  actually 
(■ontinned  to  be  the  homestead  of  appellant 
up  to  the  time  of  her  remarriage,  yet  by  such 
remarriage  she  forfeited  the  homestead  right 
in  said  property.  There  Is  nothing  before  us 
from  which  we  cBn  determine  for  a  certainty 
that  such  was  the  theory  upon  which  the 
trial  court  acted.  Respondents,  however, 
contend  that  the  only  question  before  this 


ooart  ia  <»ie  of  fact — whether  the  facts  found 
show  an  abandonment  of  the  homestead  as 
such.  They  contend  that  the  oonrt  has  foond 
this  fact  in  favor  of  respondents,  that  tbeie 
was  evidence  to  suppivt  such  finding,  and 
thbt  this  court  should  not  disturb  same.  But 
the  trial  court  did  not  make  any  finding  on 
the  question  of  abandonment 

[1]  Of  course  It  Is  perfectly  <dear  that  if 
appellant's  remhrriage  did,  as  a  matter  of 
law,  work  a  f<»(eiture  of  her  homestead 
right  then  the  trial  court's  findings  were  am- 
ple to  suppcM-t  its  conclusion  that  the  land 
was  not,  at  the  time  of  the  levy,  the  home- 
stead of  appellant  But  respondents  seem  to 
concede  that  such  remarriage  did  not  In  and 
of  Itself,  as  'a.  matter  of  law,  work  such  for- 
feiture. That  respondents  are  right  in  such 
concession  is  beyond  que8ti<Hi  in  view  of  sec- 
tion 3216,  Pol.  Code,  which  gives  the  home- 
stead exemption  to  the  "family,"  and  this  re- 
gardless of  whether  such  homestead  "be 
owned  by  the  husband  or  wife."  Somers  r. 
Somers,  34  S.  D.  594,  149  N.  W.  668.  See. 
blso.  Dieter  v.  Fraine,  20  N.  D.  48^  128  N. 
\V.  681,  holding  the  same  without  any  statute 
like  our  section  8215,  supra. 

But  if,  as  both  parties  now  contmd,  the 
real  question  of  fact  before  the  trial  court 
wbs  whether  or  not  appellant  had  abandoned 
her  homestead,  then  all  the  facts  fonnd  by 
the  trial  court  touching  this  issue  of  aban- 
donment, were  but  evidentiary  facts  from 
which  It  was  the  dnty  of  the  trial  court  to 
make  a  finding  upon  such  ultimate  issue  as 
to  abandonment  This,  as  above  noted,  it 
flailed  to  do,  possibly  because  it  was  acting 
upoin  the  theory  upon  which  appellant  asserts 
it  baaed  its  conclusions  and  Judgment  It  is 
however,  probably  true  that  if.  from  the  evi- 
dentiary facts  found,  but  one  inference  could 
be  drawn,  and  that,  that  appellant  had  aban- 
doned her  homestead  as  such,  this  court 
would  be  Justified  in  holding,  as  a  matter  of 
law,  that  there  were  sufficient  facts— merely 
evidentiary  though  they  are — to  support  the 
conclusions  of  the  trial  court  As  heretofore 
noted  by  this  court,  the  most  Important,  and 
ofttlmes  the  all-important  and  controlling, 
fact  to  be  coasldered  In  determining  whether 
the  homestead  character  has  attached  to 
liand  is  the  intent  of  the  owner.  Jensen  v. 
Griffin,  82  S.  D.  613,  144  N.  W.  U9,  50  L.  R. 
A.  (N.  S.)  1128.  It  is  certainly  just  as  Im- 
portant in  determining  whether,  by  certain 
acts,  one  has  abandoned  a  homestead  as  sudi. 
to  determine  the  intent  of  the  person,  as  up- 
on the  Intent  with  which  an  act  was  don*- 
may  well  rest  entirely  the  question  of  wheth- 
er the  act  constituted  an  abandonment 

[2,  S]  It  being  clear  that  this  property  was 
formerly  appellant's  homestead,  the  burden 
was  upon  respondents  to  show,  not  merely 
that  appellant  had  moved  from  said  prop- 
erty, but  that  It  was  her  purpose  to  abandon 
the  same  as  her  honestead.  The  mere  fact 
that  appellant  moved  from  this  property  and 
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resided  elsewhere  for  purposes  of  health  or 
^u.slness  does  nof  work  an  abandonment,  un- 
less such  abandonment  is  coupled  with  an  In- 
tent not  to  return  to  such  property  as  a 
home.  Union  Stockyards  Nat.  Bk.  v.  Smout, 
62  Neb.  227,  87  N.  W.  14.  It  Is  cle*r,  there- 
fore, that.  In  the  absence  of  a  finding  upon 
tbe  evidentiary  fact  of  Intent,  this  coort  can- 
not bold,  as  a  matter  of  law,  that  the  facts 
found  permit  of  but  one  Inference — that  of 
abandonment  by  appellant  of  her  homestead 
rights.  We  certainly  cannot  hold  that,  re- 
gardless of  what  appellant  Intended  when 
renting  her  dwelling  and  going  to  live  else- 
where, she  abandoned  her  homestead  as  such 
and  lost  her  homestead  right  therein.  The 
query  might  well  arise,  when  was  it  that 
tbe  abandonment  took  place?  Was  it  when 
she  first  rented  her  house,  and  this  regardless 
of  her  Intent?  Was  it  when  she  entered  the 
government  employ?  If  so,  why  then,  and 
not  when  she  first  moved  from  these  prem- 
ises? Was  it  when  she  remarried?  If  so, 
why,  if  she  and  her  husband  con.sldered  this 
tbdr  home,  to  which  they  might  return  when 
bis  employment  was  not  such  as  to  require 
him  to  live  elsewhere?  Respondent  has  not 
attempted  to  point  out  a  time  when  this 
abandonment  took  place.  It  follows  that  the 
trial  court's  findings  are  insuthclent  to  sup- 
port its  conclusions. 

The  Judgment  and  order  appealed  from  are 
reversed. 


STATE  ex  rel.  ROBINSON  v.  GABEKT. 
(No.  4385.) 

(Supreme  Court  of  South  Dakota.     Nov.  29, 
1918.) 

Bastabds  <S=>58— Evidencb— ADMissiBruTT. 
In  a  bastardy  proceeding,  where  defendant 
(Irnied  intercourse  with  prosecutrix  at  the  time 
of  conception,  it  was  error  to  exclude  letters 
wherein  prosecutrix  before  confinement  charged 
defendanrs  brother  with  being  the  father  of  the 
child. 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty: Thomas  L.  Bouck,  Judge. 

Bastardy  proceedings  by  tiie  State  on  the 
relation  of  Myrtle  Robinson  against  Charles 
tiabert.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

WnUamaon,  WilHanuwn  ft  Smith,  of  Aber- 
deen, for  appellant. 

WHITING,  P.  J.  Defendant  was  charged 
with  being  the  father  of  the  bastard  dilld 
of  cue  Myrtle  Robinson.  He  denied  such 
charge,  but  tbe  jury  found  it  true,  and  Judg- 
nient  for  support  of  child  was  entered 
against  him.  From  such  Judgment  he  has 
appealed.  Respondent  has  not  appeared  in 
this  court. 

•Appellant  questions  the  correctness  of  nu- 
merous rulings  made  during  the  course  of 
the  trial.    We  find  it  unnecessary  to  con- 


sider any  of  the  errors  asslgndd  except  those 
relating  to  the  court's  rulings  in  excluding 
from  evidence  certain  exhibits  offered  by 
t^e  defense.  To  understand  the  correctness 
of  these  rulings  and  to  determine  whether, 
If  erroneous,  they  were  prejudicial,  it  is  nec- 
essary to  examine  ttie  evidence  that  was  re- 
ceived. 

It  appears  that  the  child  was  bom  De- 
cember 16th.  The  date  charged  for  its  con- 
ception was  April  2d  or  3d.  Complainant 
was  then  a  widow,  28  years  of  age,  living 
with  her  three  small  children  in  a  house 
in  Randolph,  8.  D.  This  house  consisted  of 
two  rooms  on  the  ground  floor  and  one 
above.  The  children  slept  in  tbe  upper  room, 
and  complainant  in  one  of  the  lower  rooms. 
She  took  men  boarders,  and  they  sometimes 
stayed  all  night.  Defendant  was  28  years 
old,  and  lived  with  his  father  near  Ran- 
dolph. She  swore  that  he  first  came  to  her 
place  this  2d  or  3d  day  of  April;  that  he 
came  with  bis  brother  Joe,  stopping  on  their 
way  to  the  depot,  where  Joe  took  the  train, 
defendant  returning  to  her  tiouse;  that  he 
took  her  riding ;  that  upon  their  return  about 
10  p.  m.  they  had  sexual  intercourse  in  the 
house;  that  they  had  such  intercourse  again 
about  a  week  later;  that  about  June  1st  she 
went  to  work  for  his  father,  remaining  some 
three  months;  that  during  this  latter  pe- 
riod they  had  intercourse  three  or  four 
times;  that  she  did  not  have  intercourse 
with  any  other  man  during  that  year;  that 
defendant  promised  to  take  care  of  her  If  he 
got  her  "In  a  family  way" ;  and  that  after 
she  left  there  she  never  saw  or  heard  from 
defendant.  She  admits  that,  after  the  child 
was  born,  she  had  a  conversation  with  cer- 
tain parties  in  which  she  thinks  she  told 
them  that  the  child  was  past  due.  Defend- 
ant's brother  Joe  denies  that  he  went  to 
complainant's  house  with  defendant,  and  de- 
fendant denies  that  he  ever  was  at  her  house 
or  ever  had  sexual  Intercourse  with  her  prior 
to  tbe  latter  part  of  July.  There  is  nothing 
appearing  in  this  record  that,  when  consid- 
ered In  the  light  of  what  we  said  In  the  case 
of  State  V.  Teager,  169  N.  W.  749,  as  to 
the  evidentiary  force  of  unsupported  testi- 
mony of  subsequent  acts  of  intercourse  as 
corroborative  of  evidence  as  to  prior  Illicit 
relations,  rises  to  the  dignity  of  corroborat- 
ing evidence,  except  It  be  the  admission  of 
defendant  that,  nearly  four  months  after  the 
date  charged,  he  had  sexual  Intercourse  with 
complainant. 

As  a  part  of  the  cross-examination  of  com- 
plainant and  again  as  a-  part  of  his  own 
case,  defendant  offered  In  evidence  four  let- 
ters which  complainant  admits  she  wrote  to 
one  Frank  Gabert,  a  brother  of  defendant, 
and  a  boy  of  some  20  years  of  age.  The  first 
of  these  letters  is  dated  October  17th  and 
the  last  December  10th  just  6  days  prior  to 
the  birth  of  this  bastard  child.    From  the 
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first  of  these  letters  one  can  but  infer  tbat 
illicit  relations  then  existed  between  com- 
plainant and  Frank.  She  also  expresses  an 
expectation  that  Frank  will  "be  mine"  by 
the  following  Saturday.  In  the  second  let- 
ter she  urges  Frank  to  come  and  see  her,  and 
signs  herself  "Mrs.  Frank  Gabert"  In  the 
next,  about  40  days  prior  to  her  confinement, 
she  says,  "Tod  will  have  to  come  up  here 
tomorrow,  as  I  am  feeling  blue  and  now  I 
liaTe  got  to  find  out  what  you  are  going  to 
do."  In  the  last  letter,  10  days  before  her 
confinement,  she  complains  of  his  failure  to 
come  and  see  her  or  write  her  and  says, 
"  'Tls  very  hard  to  forget  you  after  you 
promised  to  stand  by  me  and  marry  me, 
then  for  you  to  go  back  on  me.  •  •  •" 
Certainly  these  letters  clearly  contradict  h» 
testimony,  as  from  them  it  is  dear  that  she 
was  accusing  this  boy  of  being  responsible 
for  her  condition.  If  her  evidence  on  the 
witness  stand  was  true,  then  she  had  at- 
tempted, in  common  parlance,  to  "rope  in" 
this  boy.  In  either  case  it  is  evident  tbat 
she  is  a  woman  unworthy  of  much  credence. 
The  exclusion  of  these  letters  was  certain- 
ly prejudicial.  We  do  not  believe  that,  with 
these  letters  before  them,  the  Jury  would 
have  returned  a  verdict  against  defendant 
The  judgment  appealed  from  is  reversed. 


WOOD  et  al.  v.  BAPP  et  al.     (No.  4382.) 

(Supreme  Court  of  South  Dakota.    Nov.  29, 
1918.) 

1.  Appeai,  and  Ebbob  «=al012(l)— Beview— 
Findings. 

Findings  of  the  trial  court  should  be'  sus- 
tained except  where  contrary  to  the  clear  pre- 
ponderance of  the  evidence. 

2.  BouNDABiES  ®=»37(5)  —  Acquiescence  — 
Weight  of  Evidence. 

In  action  involvinfr  boundary  dispute,  where 
evidence  was  given  of  statements  made  by  de- 
ceased- owner  of  land,  which  should  be  given  lit- 
tle, if  any,  weight,  evidence  held  to  show  acqui- 
escence in  boundary  line. 

3.  Adverse  Possession  ^=>66(1)  —  Hostile 
Possession— Boundary  Dispute. 

Where  adjoining  landowners  employed  sur- 
veyor to  fix  boundary  and  marked  line  so  fixed, 
owner,  by  continuing  to  hold  land  up  to  line  for 
prescriptive  period  after  realizing  that  line  was 
upon  land  of  adjoining  owner,  secured  title  to 
land  to  line  by  adverse  possession. 

4.  BouNDABiES  ^:»46(i)— Acquiescence. 

Wherever  there  is  a  dispute,  doubt,  or  un- 
certaiiity  as  to  the  true  location  of  a  boundary 
line,  adjoining  owners  may,  by  parol,  fix  a  line 
which,  at  least  when  followed  by  possession, 
with  reference  to  the  boundary  so  fixed,  will  be 
binding  upon  them. 

6.   BoUNDABtES  ^=>46(3)  —  BOUNDABT  AOBEE- 
MBNT. 

Where  boundary  line  is  in  dispute,  or  is  in 
doubt,  a  parol  agreement  fixing  the  line  does  not 
operate  as  a  conveyance,  but  is  binding  upon 
the  theory  that  the  land  of  each  extends  to  such 
line. 

0.   BOUKDABIES  ^S»46(l)  —  BOUNDABT  AOBEB- 
ME.N'T— i'BE-E.MITIONEB. 

A  pre-emptionor  who  has  entered  into  posses- 
sion and  is  improving  the  land  has  a  vested  in- 


terest in  snch  land,  and  may  make  agreement 
with  adjoining  landowner  as  to  boundary  line. 

7.  BoUNDABlES  €=»48(3)  —  BOUNDABT  AOBEE- 
MENT— DUBATION  OF  POSSESSION. 

Possession  under  boundary  line  agreement 
need  not  be  for  the  full  period  requisite  far  ac- 
quiring title  by  adverse  possession. 

8.  BOUNDABIES  «=346(1)  —  BOUNDABT  AGREE- 
MENT—CONSIDEKATION. 

A  boundary  line  agreement,  to  be  binding 
must  be  based  upon  a  sufficient  consideration. 

9.  BOUNDAKIXS  «=S>46(1)  —  BOUNDABT  AGREE- 
MENT—CONSIDERATION. 

Where  boundary  line  is  uncertain  or  in  dis- 
pute, the  definite  settlement  of  snch  dispute  or 
uncertainty  is  in  itself  sufficient  considieration 
to  support  boundary  line  agreement. 

10.  BOUNDABIES  4=346(1)— BOUNDABT  AOBEE- 
MENT— CONSIDEBATION- PbOCUBINO  OF  St'R- 
VET. 

Where  adjoining  landowners  were  agreed 
that  boundary  line  was  a  certain  distance  from 
known  hne,  and  employed  surveyor  to  fix  cor- 
rect locotion  of  line,  the  procuring  of  the  sur- 
vey was  a  sufficient  consideration  for  an  aRren- 
ment  making  line  so  fixed  the  true  boundary  line. 

11.  Fbauds,  Statute  of  #s>70  — -  Bodndabt 
Agreement. 

Where  adjoining  landowners  employed  sur- 
veyor to  fix  boundary  line,  their  parol  agreement 
that  the  line  so  fixed  should  be  the  true  boundarr 
was  not  a  conveyance  of  land,  and  therefore  void 
under  the  statute  of  frauds,  though  the  true  lo- 
cation could  have  been  ascertained  by  reference 
to  government  field  notes  and  plats. 

12.  BOUNDABIES  4ss>46(l)— BOUNDABT  AOBIE- 
MENT— VALIDITT. 

Agreements,  having  for  their  object  the  set- 
tlement of  unlocated  or  disputed  boundary  line^, 
should  be  and  are  looked  upon  with  favor,  being 
a  satisfactory  means  of  preventing  spitefol  and 
vexatious  litigation. 

13.  Boundaries  «=4e(l)— Boundabt  Agree- 
ment—Mistake. 

Where  adjoining  landowners  employed  sur- 
veyor to  locate  boundary,  their  agreement  that 
line  so  fixed  should  be  the  true  boundary  was 
not  binding  on  either  party,  where  in  fact  lin' 
was  not  correct  boundary;  such  agreement  be- 
ing based  npon  mutual  mistake. 

14.  Bound  ABIES  «=946(3)— Bourdabt  Aobee- 

MCNT— MlSCAKIS— AOQUIBSCENOE. 

Boundary  agreement  based  upon  mutual  mis- 
take, though  not  binding,  is  not  void,  and  may 
be  ratified  by  acquiescence  in  anch  line  after 
knowledge  of  mistake. 

15.  Infants  4=324  — LiMiTATiONa— Adverse 
Possession. 

Where  the  statute  ot  limitations  has  com- 
menced to  ran  in  favor  of  title  by  adverse  pos- 
session, the  running  of  such  statute  is  not  toUe<l 
upon  the  death  of  the  person  in  possession  be- 
cause of  the  minority  of  the  party  claiming  un- 
der him. 

Appeal  from  Circuit  Coort,  Minnehaha 
County ;  Joseph  W.  Jones,  Judge. 

Action  by  John  L.  Wood,  individually  and 
as  administrator  of  the  estate  of  John  J. 
Wood,  deceased,  and  another  against  Will 
A.  Bapp,  Individually  and  as  administrator 
of  the  estate  of  £^ra  S.  Bapp,  deceased,  and 
others.  Judgment  for  plaintifl^s  and  order 
refusing  new  trial,  and  defendants  appeal. 
Be  versed. 

Krause  &  Krause,  of  Dell  Rapids,  for  ap- 
pellants. 

U.  S.  Q.  Cherry  and  Roy  B.  Katker,  both 
of  Sioux  Falls,  for  respondents. 
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WIHITING,  P.  J.  Thte  action,  commenced 
In  May,  1916,  was  bronght  to  determine  ad- 
verse claims  to  a  tract  of  land  In  section  18 
of  a  certain  township.  The  whole  contro- 
versy rests  npon  a  dispute  as  to  the  location 
of  the  boundary  between  the  N.  W.  %  ©wned 
by  plaintiffs  and  the  N.  R  %  owned  by  de- 
fendants. Tindings  and  judgment  were  for 
plaintiffs.  From  such  Judgment  and  an  or- 
der refusing  a  new  trial  this  appeal  was 
taken. 

The  government  plat  shows  the  half  sec- 
tion to  be  practically  a  rectangle — the  N.  E. 
^  to  be  40  chains  square,  the  N.  W.  14  to  be 
40  chains  north  and  south  and  practically  38 
chains  east  and  west.  In  reality  the  half 
section  la  In  shape  and  dimensions  as  shown 
by  the  annexed  plat.  Appellants  claim,  and 
are  In  possession  of,  the  tract  "B,  B,  C,  F," 
comprising  practically  160  acres  and  with  Its 
boundary  "B,'F,"  160  rods  west  of  the  east 
line.  Respondents  claim  and  seek  posses.«lon' 
of  about  30  acres  of  the  tract  "E,  B,  C,  F," 
to  wit,  the  tract  "E,  G,  H,  F,"  claiming  same 
as  a  part  of  the  N.  W.  %. 


It  is  undisputed  that  the  four  corners  of 
the  section  as  well  as  the  east  and  west 
quarter  comers,  are  located  on  the  points 
marked  by  the  original  government  mounds; 
ibat,  if  this  half  section  bad  been  properly 
survej-ed  by  the  government  siurveyor,  the 
line  "E,  F,"  would  have  been  the  west  line 
uf  the  N.  E.  ^ ;  that  the  government  mounds 
at  the  north  and  south  quarter  corners  had 
become  lost  before  this  land  was  ever  entered 
for  settlement ;  that,  such  corners  being  lost, 
ibpy  should  have  been  located  so  that  the 
boundary  between  the  N.  E.  and  N.  W.  14's 
would  have  been  at  about  the  Une  "G, 
11."  It  Is  upon  these  facts  that  respondents 
base  their  claim. 

Appellants,  conceding  the  above  facts,  con- 
tend that  they  own  up  to  the  line  "E,  F,"  by 
virtue  of  an  agreement  as  to  boundary  Une 
entered  Into  between  one  Sawyer,  entryman 
and  patentee  of  the  N.  W.  14  and  the  party 
under  whom  resi>ondents  claim,  and  Ezra  S. 
Bapp,  entryman  and  patentee  of  the  N.  B.  % 
and  the  party  under  whom  appellants  claim. 
Appellants  not  only  claim  that  such  boundary 
was  estabUsbed  by  express  agreement  eSec- 


tlve  as  soon  as  entered  Into  and  acted  npon, 
but  they  claim  such  boundary  through  ac^ 
quiescence  therein,  and  also  through  alleged 
adverse  possession  of  the  land  up  to  such 
boundary.  Appellants  also  pleaded  want  of 
possession  In  respondents  and  those  under 
whom  they  claim  fftr  a  period  sufficient  to 
bar  their  right  to  bring  tills  action. 

Respondents  contend:  (a)  That  there  Is  no 
sufficient  evidence  to  establish  the  alleged 
agreement,  (b)  That  there  is  no  sufficient 
evidence  to  show  the  line  as  agreed  upon,  if 
there  was  an  ajrreement,  Is  located  at  line 
"E,  F."  (c)  That  such  agreement,  If  any, 
was  not  binding  because  based  on  mutual 
mistake,  (d)  That  if  there  was  no  mutual 
mistake,  then  it  was  an  attempt  to  establisb 
an  arbitrary  line  regardless  of  the  true  line, 
and  therefore  a  void  attempt  to  convey  land 
by  parol,  (e)  That  the  correct  line,  the  line 
claimed  by  respondents,  was  not  doubtful  or 
uncertain,  as  it  was  readily  ascertainable — 
as  they  claim  It  was  afterwards  ascertained 
— ^by  survey;  and  that  there  must  be  doubt 
or  uncertainty  as  to  the  correct  Jlne  to  sup- 
port an  agreement  such  as  relied  upon  by 
appellants,  (f)  That  the  agreement,  If  any, 
was  entered  Into  by  entrymen  on  govern- 
ment land,  who  had  no  such  title  to  the  land 
as  would  support  such  an  agreement  (g) 
That,  there  being  no  binding  agreement,  ac- 
quiescence alone  would  not  estop  respondents, 
because  to  work  an  estoppel  such  acqui- 
escence must  be  for  the  period  required  for 
acquiring  title  by  adverse  jKwsesslon,  and 
there  was  not  acquiescence  for  such  period, 
(h)  That  the  evidence  showed  that  appellants' 
ancestor  only  Intended  to  claim  to  whatever 
was  the  true  line,  and  that  therefore  his  pos- 
session never  became  adverse.  (1)  That  In 
any  case  there  never  was  uninterrupted  ad- 
verse possession  for  20  years.  (J)  That  even 
if  there  were  adverse  iwssession  prior  to 
September,  1892,  such  as  would  set  the  stat- 
ute of  limitations  running,  such  statute  was 
then  tolled  as  to  respondents,  and  remained 
tolled  until  about  1911,  owing  to  the  fact 
that  In  September,  1S92,  this  land  descended 
to  respondents  through  the  death  of  the  prior 
owner,  and  from  that  date  to  the  year  1911 
one  respondent  was  a  minor. 

Appellants  contend  that  there  was  ac- 
quiescence until  long  after  1892,  but  If  there 
was  not  acquiescence  on  part  of  respondents 
In  1892,  then  appellants'  possesiSon  was  ad- 
verse prior  to  the  death  of  respondents'  an- 
cestor, and  that,  the  statute  having  for  that 
reason  commenced  to  run  prior  to  the  time 
that  title  devolved  upon  such  minor,  the 
running  of  such  statute  was  not  tolled  by 
his  minority. 

[1,2]  With  the  Issues  thus  defined  we  will 
now  call  attention  to  the  facts  as  they  ap- 
pear to  us  from  the  record.  We  shall  not 
attempt  to  set  forth  the  evidence  or  to  con- 
sider all  the  various  contentions  of  the  par- 
ties as  to  what  Is  proven  thereby.  Aiq)el- 
lants  question  the  sufficiency  of  the  evidence 
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to  supiMrt  oertain  of  the  court's  findings 
and  aaslgn  as  error  the  court's  refusal  to 
make  certain  requested  Instructions.  We 
tblnk  tbe  court  erred  In  its  findings.  We  do 
not  overlook  the  fact  tiiat  the  findings  of  the 
trial  court  should  be  sustained  except  where 
they  are  contrary  to  the  clear  preponderance 
of  the  evidence,  but  we  are  convinced  that 
the  trial  court  must  have  given  undue  weight 
to  the  evidence  of  respondents'  main  witness, 
one  George  L.  Wood,  a  brother  of  respond- 
ents' ancestor  who,  as  agent,  handled  the 
N.  W.  1/4  ever  since  respondents'  ancestor 
purchased  sanie.  To  our  minds  his  testimony 
lacks  evidentiary  force  because  of  his  very 
apparent  lack  of  memory,  because  of  the  er- 
roneous basis  upon  whi(^  much  of  his  testi- 
mony' rested — thiat  the  acts  and  words  of  the 
sons  of  Ezra  S.  Bapp  were  in  eflfect  the  acts 
and  words  of  the  father — and  because  of 
tiie  fact  that  the  words  be  attempted  to  put 
in  the  mouth  of  Ezra  S.  Bapp  were  many  of 
them  absolutely  Inconsistent  with  the  clear- 
ly established  acts  of  said  Bapp  and  with 
such  statements  of  Bapp  as  were  testified  to 
by  disinterested  witnesses.  Prior  to  the 
trial  the  lips  of  Ezra  S.  Bapp  bad  been  seal- 
ed by  death.  He  was  the  one  and  only  person 
who,  if  living,  could  (and.  Judging  from  what 
otherwise  appears,  undoubtedly  would)  have 
disputed  many  of  the  statements  of  this  wit- 
ness. As  agent  and  relative  of  respondents 
this  witness  certainly  was  not  disinterested. 
Moreover,  It  is  dear  that  respondents  were 
claiming  this  disputed  tract  as  early  as  1911, 
and  soon  thereafter  were  threatening  suit. 
At  that  time  botb  the  patentees  were  living, 
but  were  old  men.  Resiwndents  waited  suit 
until  Bapp  died  and  until  his  heirs  had,  pur- 
suant to  statutory  provision,  presen-ed  in 
form  of  deposition  the  testimony  of  tlie  other 
patentee,  and  they  so  delayed  suit  though 
appellants  were  continuing  in  the  open  ad- 
verse possession  of  the  disputed  land.  There 
is  certainly  enough  In  this  record  to  create  at 
least  a  strong  suspicion  that  respondents  in- 
tentionally delayed  suit  to  the  end  that  death 
might  seal  the  lips  of  the  only  two  witnesses 
who  knew  the  absolute  truth  In  relation  to 
many  of  the  facts  upon  which  Ezra  S.  Bapp 
laid  claim  to  the  disputed  land.  George  L. 
Wood's  testimony  related  In  part  to  conver- 
sations he  had  with  Eesra  S.  Bapp.  These 
ccMirersations,  if  they  had  l)een  betrt'een 
Wood's  principals  and  Bapp,  would,  under 
the  statute,  have  ranained  a  sealed  book. 
The  reasons  underlying  such  statute  would 
apply  with  almost  as  mucli  force  to  the  tes- 
timony of  this  witness,  interested  as  he  clear- 
ly was.  In  the  light  of  all  the  above,  the 
trial  court  should  have  given  little,  if  any, 
weight  to  this  witness'  testimony.  Dake  v. 
Ward,  150  N.  W.  51. 

The  following  facts  are  undisputed  or  else 
sustained  by  the  clear  preponderance  of  the 
evidence:  In  the  year  1S73  Ezra  S.  Bapp 
made  homestead  entry  upon  the  N.  E.  ^, 
which  we  will  hereafter  speak  of  as  the 


"Bapp"  land,  and  Eicekiel  T.  Sawyer  made 
pre-emption  entry  upon  Uie  X.  W.  %,  which 
we  will  hereafter  speak  of  as  the  "Sawyer" 
land.  Being  unable  to  find  the  Quarter  cor- 
ner, and  both  being  desirous  of  improvIuK 
their  lands,  they  met  in  the  spring  of  1S74 
and  sought  to  establish  between  themselves 
their  common  boundary.  They  -were  botli 
of  the  opinion  that  the  correct  boundary  line 
was  160  rods  west  of  and  parallel  with  Uie 
east  line  of  the  Bapp  land.  They  procured  a 
surveyor  and  as  chainmeki  they  assisted  him 
lu  locating  this  line.  They  ran  a  line  direct- 
ly west  from  point  "B"  to  point  "I,"  160  rwl.s 
and  constructed  a  mound  and  placed  a  stalcc 
thereon.  Another  stake  was  placed  to  the 
south.  To  make  the  line  more  definite  and 
guard  against  mistakes,  Bapp,  on  the  sami> 
day  and  in  accordance  with  suggestions  luade 
by  Sawyer,  marked  the  line  by  plowing  a 
ridge  of  three  furrows.  They  undoubtedly 
believed  that  they  had  placed  the  line  wliori' 
it  legally  belonged,  and  it  Is  perfectly  dear 
that  they  agreed  that  it  should  be  Uie  per- 
manent line  between  them.  (Whether  tliese 
parties  were,  at  that  time,  ignorant  of  tlie 
location  of  and  distance  to  point  "A" 
and  were  laboring  under  the  mistaken  belief 
that  the  half  section  was  as  platted  by  tlie 
government,  or  whether,  knowing  the  farts 
as  to  the  size  and  shape  of  the  half  section, 
they  mistakenly  supposed  that,  as  a  matter  of 
law,  the  correct  place  to  locate  the  lost  cor- 
ner was  at  the  point  where  the  government 
surveyor  should  have  located  It — a  rule  by 
the  way,  sustained  by  the  courts  of  two 
states — does  not  appear.)  Sawyer  proceeded 
at  once  to  break  his  land,  breaking  up  to  this 
established  line,  which  we  will  hereafter 
speak  of  as  the  "Bapp- Sawyer"  line.  Bapp's 
improvements  were  mainly  upon  the  east 
part  of  his  land,  but  he  did  in  1874  break  a 
strip  commencing  near  "B"  and  reaching  to 
"!."•  This  strip  he  supposed  to  be  entirely 
upon  his  own  land.  This  strip  was  not  in 
fact  wide  enough  to  reach  point  "E."  From 
that  time  on,  Baiv  and  Sawyer  in  tlicir 
methods  of  farming  clearly  recognized  and 
acquiesced  in  the  "B«pp-Sawyer"  line  as 
their  boundary  as  long  as  either  one  reniain- 
ed  in  possession  of  their  respective  tnift.<! 
either  as  owner  or  tenant.  In  1878  both  par- 
ties made  final  proof.  Sawyer's  patent  ■was 
issued  in  1879  and  Bapp's  in  1880.  Their  flllns 
pai)ers  and  patents  described  the  lands  as 
containing  the  number  of  acres  shown  by 
government  plat,  and  all  deeds  and  mort- 
pages  hereinafter  mentioned  described  the 
lands  according  to  government  descrliition, 
including  acreage. 

In  1878,  but  after  final  proof  and  issue  of 
final  receipt,  Bapp  conveyed  to  one  I.^i-oas. 
the  "west  %  of  the  N.  E.  %  of  section  IS 
*  •  *  containing  80  acres."  Bapp  con- 
tinued to  live  on  the  east  80  acres,  and,  as 
tenant  of  Lyons,  farmed-  the  west  80  acre.s 
— there  being,  however,  on  the  west  80  but 
the  small  strip  of  breaking  above  referred  to. 
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Lyons  conveyed  this  west  80  acres  to  FBrwell 
In  1883.  Bapp  continued  in  posseralon  undw 
Porwell  and  cultivated  this  strip  of  land. 
During  one  year  while  Lyons  held  title  to  this 
west  "80  acres,"  she  rented  the  hay  land 
thpreon  to  George  L.  Wood,  and  he  cut  up  to 
the  Bapp-Sawyer  line,  as  her  tenant.  In  the 
year  1881,  one  Guild  rented  thla  hay  land,  and 
cut  same  up  to  Bapp-Sawyer  line.  During  the 
other  years  Bapp  cut  the  hay.  In  March,  18»a, 
Farwell  conveyed  this  "80  acres"  to  Guild, 
and  Guild,  in  April  of  same  year,  conveyed 
it  to  Ezra  S.  Bapp.  Bapp  continued  to  hold 
'  title  to  all  of  Oie  N.  £.  M  until  his  death,  and 
appellants  have  succeeded  to  such  title.  Dur- 
iDK  all  of  the  years  down  to  the  bringing  of 
this  action,  Ezra  S.  Bapp,  and  after  him  the 
appellants,  claimed  to  own  the  land  clear  to 
the  Bapp-Sawyer  line,  and  they  were  In  pos- 
session of  same,  except  the  hay  land  as  above 
noted.  Immediately  after  repurchasing  the 
"SO  acres"  In  1882,  Bapp  proceeded  to  break 
<ip  the  grass  land  thereon  clear  up  to  the 
Bapp-Sawyer  line,  and  up  to  189S  at  least  he 
in  person,  and  after  that  either  in  person  or 
by  tenant,  farmed  this  land  as  tils  own,  tak- 
Ing  all  the  crops  therefrom.  Appellants  did 
the  iiame  after  his  death,  which  occurred  in 
October,  1815.  In  1902  Bapp  erected  a  fence 
on  the  "Bapp-Sawyer"  line,  and  such  fence 
ha$  remained  there  ever  alnce.  There  is  ab- 
solutely no  evidence  that  liyohs,  Farwell,  or 
Guild  ever  made  any  claim  that  their  deeds 
f-overed  any  part  of  the  80-rod  strip  claimed 
by  Bapp  as  the  E.  %  of  N.  B.  %.  (By  ac- 
qules<lng  in  Bapp's  ownership  of  the  east  80- 
rod  strip,  they  would,  in  effect,  acquiesce 
in  the  division  made  by  Bapp  arid  Sawyer.) 
Sawyer  mortgaged  his  land  in  1882,  and  lost 
it  on  foreclosure  to  one  Smith  in  December, 
1888.  Smith  did  not  take  actual  possession 
of  the  land,  but  in  March,  1889,  conveyed  to 
respondents'  ancestor,  John  J.  Wood.  Up  to 
18W  Wood  leased  his  land  to  parties  In  no 
way  connected  with  Bapp.  These  parties 
farmed  up  to  the  Bapp-Sawyer  line,  but  not 
to  the  east  thereof.  Respondents  acquired 
title  to  the  Sawyer  land  through  death  of 
John  J.  Wood  in  September,  1892.  In  the 
fall  of  1883  a  son  of  Ezra  S.  Bapp  rented 
this  land  for  year  1894  from  George  L.  Wood. 
The  same  party  rented  in  1895.  From  1885 
o.n  for  many  years,  different  sons  of  Ezra 
8.  Bapp  rented  the  Sawyer  land,  farming  the 
same  up  to  the  Bapp-Sawyer  line  and  account- 
ing for  crops  np  to  such  line  and  no  further. 
In  1896  and  1897  Ezra  S.  Bapp  joined  in  the 
renting  of  the  Sawyer  land. 

In  1892,  the  owner  of  the  S.  W.  %  of  this 
Mctton  emplAyed  one  Patten,  a  surveyor,  to 
locate  the  lost  quarter  comers.  Tbia  he  did, 
placing  stones  to  mark  such  comers  and  fil- 
ing a  record  of  his  woi4c  In  the  proper  office. 
In  189S  the  township  employed  Patten  to  lo- 
cate the  lines  within  such  township.  In  so 
doing  he  Included  these  same  corners  and 
Bled  a  record.  The  line  marked  by  the  cor- 
ners as  located  by  ialm  Is  at  about  tlie  line 


"G,  H."  In  1918  another  surveyor,  employed' 
by  respondent,  located  the  line  "G,  H,"  put- 
ting the  same' an  average  of  over  BO  feet  east 
of  where  Pattern  located  same. 

There  was  absolutely  no  evidence  worthy 
of  consideration  showing  that  there  was  not 
actual  and  contiaaal  acquiescence  In  the 
Bapp-Sawyer  line  down  to  the  time  when 
George  L.  Wood  commenced  to  rent  to  tlie 
sons  of  Ezra  S.  Bapp.  To  our  minds  the  evi- 
dence clearly  shows  that  respondents  fully 
acquiesced  in  iUiis  line  for  several  years,  and 
certainly  It  would  take  most  dear  evidence, 
and  evidence  shoiwing  that  Lyons,  Farwell, 
Guild,  and  Ezra  S.  Bapp  actually  renounced 
all  claim  to  the  land  up  to  the  Bapp-Sawyer 
line,  to  remove  the  presumption  that  they 
acquiesced  in  a  thing  so  much  in  their  favor 
as  the  recognition  of  such  line  as  their  bound- 
ary. 

Respondents  seem  to  be  of  the  view  tliat 
there  was  a  period,  commencing  when  their 
ancestor  acquired  title  and  extending  for 
several  years,  during  which  there  was  no  ac- 
quiesceace  in  the  Bapp-Sawyer  line  by  them- 
selves or  their  ancestor  and  no  adverse  pos- 
session up  to  that  line  by  Eexa.  S.  Bapp. 
Their  position  seems  to  be  that  they  and  their 
Ancestor  never  acquiesced  in  the  boundary, 
and  that  Esra  S.  Bapp  was  datmlng  to  the 
Bapt>-Sawyer  line  merely  because  he  believed 
that  to  be  the  true  line,  and  was  not  claiming 
the  land  np  to  that  line  regardless  of  wheth- 
er that  was  the  true  line.  Respondentfi  are 
in  error.  It  is  clear  that  from  1882  on,  Bapp 
knew  that  there  was  a  question  as  to  where 
the  lost  comer,  should  have  been  located. 
According  to  the  testimony  of  Guild,  a  wit- 
ness called  by  respondent,  when  be  sold  the 
"80  acres"  to  Bapp,  he  advised  Bapp  that  be 
would  not  warrant  title  decu:  to  the  Bapp- 
Sawyer  line,  saying,  "You  will  have  to  stand 
your  shortage  the  same  as  I  bad  to  in  7,  tlie 
pro  rata,"  and  that  Bapp  replied.  "PDaaes- 
sion  is  nine  points  in  law."  To  onr  minds 
this  evidence  dlsdoaee  that  Bapp  vras  advis- 
ed of  the  uaoertainty  as  to  Iwundary,  and 
Intended  to  maintain  possession  of,  and  claim 
title  to,  the  diepnted  tract  regardless  of 
where  the  line  should  have  been.  This  In* 
tent  was  further  manifested  by  bis  immedi- 
ately breaking  this  land  up  to  the  Bapp-Saw- 
yer line  and  cultivating  it  year  after  year, 
and  in  1902  putting  up  a  fence  along  the 
Bapp-Sawyer  line.  We  are  satisfied  that 
from  the  day  the  Bai^Sawyer  line  was 
agreed  upon  there  was,  upon  the  part  of 
Bapp,  not  only  acquiescence  in  that  line 
as  the  boundary,  but  an  Intent  on  his  part,  la 
consonance  with  his  agreement  with  Sawyer, 
to  hold  to  tills  line  as  the  actual  boundary, 
and  most  certainly  there  was  this  intent  at 
all  times  after  1892  as  long  as  be  lived.  -If, 
as  claimed  by  respondents,  neither  they  nor 
their  ancestor  ever  acquiesced  Iq  the  Bapp- 
Sawyer  line  as  the  Imundary,  then  it  neces- 
sarily follows  that  Bapp's  possession  was, 
from  April,  1882 — the  time  lie  rqpurdutaed 
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the  "80  acres,"  took  possestlon  of  tbe  dis- 
puted tract  under  such  purchase,  and  com- 
menced to  break  clear  up  to  the  Bapp-Saw- 
yer  line — adverse  to  respondents'  ancestor 
and  afterwards  to  respondents.  Bapp  was 
not  merely  claiming  to  the  true  line  where- 
ever  It  might  be,  but  he  was  claiming  to  the 
Bapp-Sawyer  line  as  tbe  boundary,  thus 
bringing  this  case  under  the  rule  laid  down 
In  Ingalls  v.  Gundersoa,  37  S.  D.  295,  157  N. 
W.  1055,  and  Battner  v.  Baker,  108  Mo.  311, 
18  S.  W.  911,  32  Am.  St  Bep.  606.  This 
boundary  line  was  as  clearly  defined  as 
though  a  fence  stood  there,  inst^id  of  the  line 
of  breaking. 

[3]  We  are  therefwe  of  the  opinion  that 
the  trial  court  erred  in  its  findings,  and  that, 
under  proper  findings,  it  should  have  entered 
conclusions  and  rendered  Judgment  in  favor 
of  defendants  upon  the  ground  of  adverse 
possession,  If  It  failed  to  find  sufficient  to 
sustain  judgment  on  claim  of  agreed  bound- 
ary. This  necessitates  a  new  trial,  and  we 
therefore  feel  In  duty  bound  to  consider  oth- 
er questions  presented,  part  or  all  of  which 
may  arise  upon  a  new  trial. 

[4]  Wherever  there  is  a  dispute,  or  doubt, 
or  uncertainty  as  to  the  true  location  of  a 
boundary  line,  the  adjoining  owners  may,  by 
parol,  fix  a  line  which,  at  least  when  follow- 
ed by  possession,  with  reference  to  the 
boundary  so  fixed,  will  be  binding  upon  them. 
Kip  V.  Norton,  12  Wend.  (N.  Y.)  127,  27  Am. 
Dec.  120;  Garvin  v.  Threlkeld,  173  Ky.  262, 
190  S.  W.  1092;  Kitchen  v.  Chantland,  130 
Iowa,  618,  105  N.  W.  367,  8  Ann.  Oas.  81. 

[$]  Such  agreements  do  not  operate  as 
conveyances  of  land,  but  proceed  upon  the 
theory  that  the  agreement  establishes  the 
line  to  which  the  title  of  each  extends.  La 
Mont  V.  Dickinson,  189  111.  628,  60  N.  B.  40; 
Garvin  v.  TTirelkeld,  supra;  Payne  v.  Mc- 
Bride,  96  Ark.  168,  131  S.  W.  463,  Ann.  Gas. 
1912B,  661. 

[6]  It  is  urged  by  respondents  that  these 
entrymen  had  no  title  to  the  land  and  noth- 
ing upon  which  to  base  an  agreement.  This 
court  recognized  In  Beservation  State  Bank 
v.  Hoist,  17  S.  D.  240,  95  N.  W.  931,  70  U 
B.  A.  799,  that  a  homestead  entryman  has  a 
vested  Interest  in  the  land  entered;  we  be- 
lieve the  same  to  be  true  of  a  pre-emptloner 
who  has  entered  into  possession  and  Is  im- 
proving the  land.  Page  v.  Towler,  28  Oal. 
Oil.  In  the  Page  Case,  as  also  In  Boe  v. 
Arnold,  54  Or.  52,  102  Pac.  290,  20  Ann.  Cas. 
533,  it  was  held  that  a  pre-emptloner  could 
hold  adverse  possession  as  against  everybody 
but  the  United  States.  Certainly  any  one 
who  has  such  an  interest  as  can  support  ad- 
verse possession  has  such  an  interest  as 
will  authorise  him  to  enter  into  an  agree- 
mrtit  as  to  boundary  line.  See,  also,  Jordan 
V.  Deaton,  28  Ark.  701;  Mosley  v.  Eversole, 
148  Ky.  685,  147  S.  W.  428. 

[7]  Possession  under  the  agreement  need 
not  be  for  tbe  full  statutory  period  requisite 
for  acquiring  title  by  adverse  possession.    St 


Bede  College  t.  Weber.  168  lU.  324.  48  N. 
K.  166;  Oarvln  v.  Threlkeld.  supra;  Kitchen 
V.  Chantland.  supra;  and  notes  8  Ann.  Cas. 
83. 

[1-13]  lilke  every  other  contract,  an  agree- 
ment fixing  a  boundary  line  must  be  based 
upon  a  sufficient  consideration  or  else  it  is 
not  binding.  Where  there  is  a  dispute  as  to 
the  correct  boundary  line,  or  a  doubt  or  un- 
certainty as  to  the  correct  location  thereof, 
the  definite  settlement  of  such  dispute  or 
such  doubt  or  uncertainty  is  In  and  of  itaelf 
a  tftifflcient  considera'tlon  to  sapport  the 
agreement  9  C.  J.  231.  But  in  this  case 
there  was  neither  dispute,  doubt,  nor  un- 
certainty. These  parties  were  fully  agreed 
that  the  boundary  was  a  fixed  distance  from 
a  known  line.  If  then,  after  learning  that 
they  were  thus  agreed,  they  had  said,  "Our 
line  is  160  rods  west  of  the  east  section  line, 
and  a  line  so  located  shall  be  our  boundary,'' 
such  agreement  would  have  been  exactly  as 
though  they  had  found  stakes  which  they 
supposed  were,  but  which  were  not,  govern- 
ment stakes  marking  quarter  oorners,  and 
both  fully  believing  them  to  mark  the  true 
line  had  agreed  that  they  did.  Such  ah 
agreement  would  be  without  consideration. 
Duel  v.  BInembke,  154  Wis.  619.  143  N.  W. 
179.  But  these  parties  did  not  merely  agree 
that  their  boundary  line  was  a  certain  imag- 
inary line — they  took  steps  to  locate  and 
mark  such  line.  To  that  end  they  employed 
a  surveyor  and  themselves  assisted  the  sur- 
veyor in  locating  and  marking  same,  and, 
furthermore,  Bapp  marked  the  line  by  plow- 
ing the  furrows.  They  then  agreed,  not  that 
this  was  their  boundary  line  if  correctly  lo- 
cated, but  that  this  line  as  located  was  their 
boundary."  In  the  Duel  Case,  supra,  the 
court  speaking  of  want  of  consideration, 
call  attention  to  the  fact  that  "The  adjoin- 
ing owners  did  not  jointly  procure  the  sur- 
vey to  be  made."  The  procuring  of  the  sur- 
vey In  the  case  now  before  us  and  the  as- 
sisting therein  was  a  good  consideration  for 
the  agreement  that  the  line  so  located  should 
be  the  boundary. 

But  it  Is  earnestly  contended  that  inas- 
much as  the  government  records — the  field 
notes  and  plats — furnished  the  data  from 
which  a  surveyor  could  have  ascertained  the 
correct  line,  the  agreement  Of  these  parties 
fixing  4  boundary  line  was  an  arbitrary  lo- 
cation of  such  line,  and  therefore  an  at- 
tempt to  convey  land  by  parol,  and  void  un- 
der the  statute  of  frauds,  rndoubtedly  if 
Bapp  and  Sawyer  knew  that  the  half  sec- 
tion was  short,  and  knew  the  rule  as  to  pro 
rata  division  of  the  section  line  that  should 
control  when  locating  lost  quarter  comers, 
then  they  would  have  known  that  the  quar- 
ter corner  should  have  been  located  at  much 
less  than  160  rods  from  the  east  line,  and 
any  agreement  such  as  they  entered  into 
would  have  been,  in  effect,  an  attempted 
conveyance  by  paroL    But  we  should  hesitate 


Digitized  by 


Google 


S.D.) 


LARSON  V.  EDISOK  TP.,  MINNEHAHA  COUNTY 


S23 


to  hold  that  'wbere  two  parties,  who  were  In 
ignorance  tbat  there  was  any  shortage,  or 
who,  If  they  knew  of  the  shortage,  were  per- 
chance In  Ignorance  of  the  correct  rule  for 
locating  the  lost  comer  in  case  of  shortage, 
h)cate  a  line  and  agree  npon  it  as  their 
boimdary,  honestly  and  in  good  faith  attempt- 
ing to  locate  same  where  they  believe  it 
legally  belonged,  fhey  are  acting  arbitrarily 
and  their  agreement  amounts  to  an  attemi)t- 
ed  conveyance  of  land  rather  than  an  estab- 
lishment of  the  line  of  the  tracts  covered  by 
the  titles  they  already  have ;  and  to  so  hold 
because,  forsooth,  such  parties  might  have 
foand  the  governpient  mound  at  point  "A" — 
if  they  already  did  not  know  of  it — and 
might  have  measured  the  distance  fr»m  "A" 
to  "B,"  and  might  have  consulted  the  gov- 
pmm«it  field  notes  and  plats,  and  might 
have  ascertained  the  correct  rule  of  locat- 
ing the  lost  corner,  or  might  have  employed 
a  surveyor  to  locate  it  for  them,  and  thus 
might,  and  probably  wduld,  have  learned 
somewhere  near  where  the  comer  should  be. 

Agreements  having  for  their  object  the 
settlement  of  unlocated  or  disputed  bound- 
aries should  be,  and  are,  looked  upon  with 
favor,  as  they  are  a  most  satisfactory  means 
of  preventing  spiteful  and  vexatious  litiga- 
tion. To  hold  with  respondents  would  ren- 
der invalid  the  vast  majority  of  agreements 
fixing  boundaries.  The  books  are  filled  with 
cases  where  agreements  have  been  upheld 
where  the  tme  boundary  could  have  been 
readily  ascertained.  Respondents  express- 
ly state  that  such  agreements  shoAld  be  re- 
stricted to  those  cases  "where  there  is  a  mis- 
take In  the  description  as  shown  by  the  deeds, 
and  where  because  of  conflicting  descriptions 
it  would  be  difficult  to  correctly  locate  the 
dividing  line,"  and  should  not  apply  "to 
cases  where  the  monuments  marking  the  di- 
vision line  are  missing."  We  cannot  sub- 
scribe to  any  such  rule.  While  the  agree- 
ment entered  into  in  this  case  Should  not  be 
deemed  an  arbitrary  attempt  to  transfer  real 
property,  and  therefore  void  under  the  stat- 
ute of  frauds,  it  did  have  its  inception  in, 
and,  as  hereinbefore  noted,  was  the  out- 
growth of,  a  mutual  mistake,  either  of  fact 
or  law,  and  was  therefore  not  binding  upon 
cither  party.  Randleman  v.  OPaylor,  d4  Ark. 
511,  127  S.  W.  723,  140  Am.  St.  Rep.  141. 

[14]  But,  although  not  binding,  it  was  not 
void.  lather  party  ml^t  have  renounced 
same,  unless  equitably  estopped  from  so  do- 
ing. Acquiescence  after  knowledge  of  mis- 
take would  validate  the  agreement.  Re- 
spondents seem  to  concede  that  acquiescence 
without  an  agreement,  if  such  acquiescence 
continues  for  the  period  required  for  obtain- 
ing property  by  adverse  possession,  is  suffi- 
cient to  work  an  estoppel. 

[IS]  Owing  to  possession  by  appellants  and 
their  aucestor,  neither  respondents  nor  their 
ancestor  were  in  possession  of  any  part  of , 


tbe  disputed  tract  fbr  more  than  20  yean 
prior  to  the  commencement  of  this  action. 
Appellants  contend  that  respondents  w«re 
barred  by  section  43,  O.  C.  P.,  from  main- 
taining this  action.  Respondents  contend 
that  this  statute  was  tolled  because  of  the 
minority  of  John  L.  Wood.  The  adverse  pos»- 
session.  If  it  was  adverse,  commenced  in  1S02 
prior  to  death  of  respondents'  ancestor.  A 
right  of  action  for  possession  accrtied  to  him 
then,  and  the  running'  of  the  statute  com- 
menced before  title  devolved  on  the  minor. 
The  statute  having  commenced  to  ron,  the 
running  thereof  would  not  be  tolled  because 
of  the  minority  of  this  respondent.  17  R. 
C.  L.  869. 

The  Judgment  and  order  appealed  from  are 
reversed. 


LARSON  et  al.  v.  EDISON  TP.  IN  MINNE- 
HAHA COUNTY  et  al.    (No.  4386.) 

(Supreme  Court  of  South  Dakota.    Nov.  29, 
1018.) 

Boundaries  <S=»37(3)  —  Govkbnmsnt  SuBvex 
—Lost  Cornebs. 
In  an  action  to  restrain  township  from  tak- 
ing certain  land  as  a  road,  evidence  held  not  to 
support  a  finding  that  a  comer  of  plaintiff's 
quarter  section  was  a  lost  comer,  although  the 
government  monument  had  been  obliterated. 

Appeal  from  Circuit  Court,  Minnehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  Anna  Larson  and  others  against 
the  Township  of  Edison,  in  Minnehaha  Coun- 
ty, S.  D.,  and  others.  From  a  Judgment  for 
defendants  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiffs  appeal.    Keversed. 

Krausa  ft  Kranae,  (rf'DeU  Bapids,  for  ap- 
pellanta. 

Partiman  A  Parllman,  of  Sioux  Falls,  for 
reapondenta. 

WHITING,  P.  J.  Plaintiffs  are  the  own- 
ers of  the  S.  £>.  quarter  of  section  35^  The 
south  line  of  this  section  la  the  boundary 
line  of  both  the  congressional  and  the  civil 
township,  fildUon  township  lying  to  the 
south.  The  defendants,  desiring  to  put  in 
a  bridge  and  to  otherwise  Improve  the  road 
on  the  said  towndilp  line  between  the  S.  B. 
of  35  and  the  N.  El.  of  2,  employed  a  surveycMr 
to  locate  the  section  corner  coaunon  to  those 
sections.  He  located  the  same  to  the  north 
of  the  line  as  claimed  by  the  plaintiffs,  and 
this  action  was  brought  to  restrain  defend- 
ants from  entering  up<xi  and  taking  for  road 
purposes  a  triangular  piece  of  land  which 
plaintiffs  claim  lies  to  the  north  of  the  four- 
rod  strip  that  defendants  are  entitled  to  use 
for  highway  purposes,  the  apex  of  this  tri- 
angular strip  being  at  the  quarter  comer  at 
the  S.  W.  comer  of  plaintiffs'  land.  Find- 
ings and  Judgment  were  In  favor  of  defend- 
ants. From  such  Judgment  and  an  order 
denying  a  new  trial  this  appeal  was  taken. 

But  one  question  Is  presented  upon  this  ap- 
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peal:  Was  the .  evldeoce  sufficient  to  war- 
rant the  trial  court  In  flndlng  that  the  cor- 
ner common  to  sections  1,  2,  35,  and  36  is 
not  at  the  point  claimed  by  plaintiffs?  Plain- 
tiffs contend  that  the  evidence  clearly  es- 
tablishes that  the  original  government  cor- 
ner, evidenced  by  mound  and  pits,  was  lo- 
cated at  the  point  claimed  by  them;  they 
claiming  that  such  mound  and  pits,  while 
known  to  the  original  settlers,  has  since  be- 
come obliterated.  Defendants  contend  that 
the  corner,  if  It  ever  was  marked  by  the 
government  surveyor,  has  become  "lost," 
and  that  in  establishing  such  corner  where 
they  have  established  same  tliey  have  given 
to  plaintiffs  even  more  land  than  they  are 
really  entitled  to. 

It  is  clear  to  us  that  the  trial  court  erred, 
and  that  it  should  have  found  in  accordance 
with  plaintiffs'  contention  that  the  comer 
was  originally  marked  by  a  government 
mound  located  at  a  point  some  128  feet  east 
and  60  feet  south  of  where  the  same  was 
located  by  the  surveyor  employed  by  defend- 
ants. It  appears  without  dispute  that  sev- 
eral years  ago  there  was  a  reaurvey  of  Edi- 
son township,  and  that,  for  some  reason  en- 
tirely unexplained,  the  boundary  line  be- 
tween sections  1  and  2  was  moved  to  the 
west  something  like  100  feet  from  the  line 
theretofore  recognized;  and  that,  upon  such 
resurvey,  the  comer  now  In  dispute  was  lo- 
cated some  128  feet  west  and  21  feet  north 
of  the  point  claimed  by  plaintiffs.  The  sur- 
veyor, who  located  this  corner  Immediately 
prior  to  the  bringing  of  this  action,  testified 
that  he  was  employed  by  defendants;  that 
they  told  him  the  corner  was  a  "lost"  corner; 
and  that,  although  he  was  advised  by  one 
old  settler  that  there  had  been  government 
mounds  and  pits  where  plaintifl!g  now  claim, 
he  paid  no  attention  thereto  and  proceeded 
to  locate  such  corner  in  accordance  with  the 
roles  for  locating  a  "lost"  corner.  He  tes- 
tified and  his  plat  showed  that  he  did  this  by 
ronning  a  direct  line  from  the  S.  W.  comer 
of  86  to  the  S.  B.  of  36,  both  of  which  cor- 
ners were  undisputed,  aftd  by  a  proportionate 
division  of  such  line.  It  appears  from  >QCh 
plat  that  the  straight  line  so  run,  instead  of 
running  through  the  point  located  as  the  sec- 
tion comer  by  the  prior  resurvey,  ran  about 
40  feet  to  the  north  thereof,  thus  bringing 
the  section  corner  128  feet  to  the  west  and 
00  feet  to  the  north  of  the  point  claimed  by 
plaintiffs.  It  also  appears  from  said  plat 
that  said  section  line,  as  marked  by  such  sur- 
veyor, runs  at  least  30  feet  to  the  north  of 
the  quarter  corner  at  the  8.  W.  corner  of 
plaintiffs'  land,  a  comer  the  true  location  of 
which  is  not  In  dispute.  It  is  thus  perfectly 
apparent  that  the  line  as  run  by  this  last 
surveyor  was  absolutely  Incorrect.  TThe  quar- 
ter corner  was  the  next  known  corner  to  the 
west  of  the  corner  sought  to  be  located  and 
^ould  have  been  used  as  one  of  the  corners 
from  which  to  locate  the  "lost"  cornet;  and 
It  Is  further  clear  that  the  boundary  line 


along  plaintiffs'  land  must  of  necessity  com- 
mence from  such  known  quarter  comer.  It 
appears  from  the  surveyor's  testimony  that, 
after  locating  the  section  comer  at  the  point 
some  60  feet  north  and  128  feet  west  of  the 
point  claimed  by  plaintiffs,  he,  for  some  rea- 
son entirely  unexplained,  disregarded  the 
point  which  he  testified  was  the  correct  poiut 
in  accordance  with  the  rules  for  locating 
"Jost"  corners,  and  he  established  what  be 
termed  a  "compromise  corner" — being  ap- 
parently at  a  point  agreed  upon  between  the 
officers  of  the  two  townships. .  This  "compro- 
mise corner"  was  located  within  a  few  Inches 
of  the  ^»rner  as  located  on  the  former  re- 
survey. After  disregarding  the  known  quar- 
ter corner  when  establishing  what  the  sur- 
veyor claims  was  tlie  correct  section  comer, 
they  not  only  disregarded  such  claimed  cor- 
rect comer  and  adopted  the  "compromise 
corner,"  but  afterwards  in  placing  stakes 
to  mark  the  nortli  line  of  the  highway,  in- 
stead of  placing  «ame  two  rods  from  a  line 
drawn  from  S.  W.  35  to  the  "compromiise 
comer,"  which  would  have  put  the  line  much 
over  two  rods. from  the  known  quarter  cor- 
ner, the  defendants  placed  this  row  of  stakes 
two  rods  north  of  a  direct  line  from  the 
known  quarter  corner  to  the  "compromise 
corner."  It  Is  readily  to  be  seen  that  upon 
no  possible  theory,  except  as  a  compromise, 
could  any  such  action  find  support,  and  the 
parties  to  such  compromise  appear  to  have 
been  the  two  township  boards  and  not  the 
property  owners  who  would  be  affected  by 
such  act]^n.  It  will  be  seen  that,  both  by 
recognizing  the  quarter  comer  at  Its  true  lo- 
cation and  by  establishing  the  disputed  cor- 
ner 40  feet  south  of  where  the  surveyor  says 
it  should  have  been  located,  plaintiffs  were 
benefited  and  cannot  now  be  heard  to  com- 
plain if  in  fact  this  disputed  section  corner 
was  a  "lost"  corner  and  subject  to  be  located 
as  such. 

But  it  appears  through  the  clear  and  undis- 
puted testimony  of  several  old  settlers  that, 
back  as  far  as  the  year  1878  after  a  prairie 
fire  had  burned  the  heavy  grass  In  the  vicin- 
ity of  the  point  in  dispute,  there  was  re- 
vealed the  government  mound  and  pits  at 
the  point  now  claimed  by  plaintiffs  to  be 
the  true  corner.  It  appears  further  that  tin' 
early  settlers  recognized  this  point  as  the 
true  comer,  and  that,  from  that  point  north, 
the  section  line  was  marked  by  furrows  plow- 
ed on  both  sides ;  that  to  this  day  the  bound- 
ary line  between  sections  35  and  36  run? 
north  from  this  claimed  corner;  that.  In  the 
early  days  of  settlement,  the  road  ran  di- 
rectly south  from  this  claimed  corner,  which 
road  remained  there  until  the  resurvey  of 
Bdlson  township  and,  to  this  day.  the  marks 
of  the  old  roadway  together  with  the  em- 
bankment  of  a  bridge  upon  such  old  line  of 
road  l)ear  corroboraUve  testimony  to  plain- 
tiffs' contentions;  that  the  road  along  the 
south  side  of  section  86  has  for  years 
run  In  baraiODy  with  plaintiffs'  claims;  that 
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at  a  potait  about  134  feet  directly  WMt  of 
the  old  nMMHid  there  is  a  bridgie  across  a 
small  rmi  or  creek;  and  that  to  the  west 
of  said  bridge  and  upon  wliat  wonald  be  prac- 
tically the  section  line  as  claimed  by  plain- 
tiffs the  road  was  graded  many  years  ago. 
Tbe  only  evidence  that  in  tbe  remotest  de- 
gree srnpports  the  theory  that  the  section 
comer  in  dispute  had  become  "lest"  was  the 
testimony  of  one  old  settler  who  stated  that 
he  had  one  time,  by  using  a  compass  as  a 
guide  and  by  counting  fire  paces  for  a  rod, 
paced  the  south  booadary  of  section  36;  that 
when  he  paced  320  rods  .he  reached  close  to 
the  edge  of  this  run ;  and  that  at  that  place 
In  looking  over  a  space  perhaps  a  rod  or  two 
in  diameter  he  was  unable  to  find  any  mound 
or  pits.  It  is  dear  that  he  did  not  examine 
far  enough  from  the  run  to  have  reached  the 
point  where  plaintiffs'  witnesses  locate  the 
goremment  moimd.  According  to  the  gov- 
ernment plat  the  comer  should  have  been  oq 
the  edge  of  the  run.  Inasmuch  as  this  old 
settler  ran  this  section  line  but  a  few  years 
after  tbe  survey,  it  Is  evident  that.  If  be  ran 
tbe  line  In  accordance  with  the  field  notes, 
no  government  mound  was  ever  constructed 
where  the  field  notes  called  for  same;  but 
this  fact  has  no  controlling  force  In  the 
lieht  of  tbe  overwhelming  testimony  of  the 
existence  of  tbe  mound  and  pits,  such  testi- 
mony being  corroborated  as  It  Is  by  the  physi- 
cal conditions  above  noted.  Another  thing 
that  corroborates  plaintiffs  Is  the  fact  that 
a  straight  line  run  from  the  known  comer 
at  S.  W.  of  35  to  the  point  claimed  by  plain- 
tiffs would  run  near  if  not  exactly  through 
the  recognised  quarter  comer. 

The  Judgment  and  order  appealed  from  are 
reversed. 


JEFFERSON  v.  BEAM.     (No.  4334.) 

(Supreme  Court  of  South  Dakota.    Nov.  29, 
19ia) 

Appeal  from  Clrailt  Court,  Beadle  CJounty ; 
Alva  E.  Taylor,  Judge. 

.\ction  by  C.  C.  Jefferson  against  J.  H. 
Beam.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Null  &  Royhl,  of  Huron,  for  appellant. 
C.  A.  Kelley  and  James  Byrnes,  both  of 
Huron,  for  respondent. 

GATES,  J.  Action  upon  a  promlsaory 
note;  defense,  that  it  was  given  for  a  com- 
mission upon  the  exchange  of  personal  prop- 
erty, and  that  plaintiff,  without  the  knowl- 
edge or  consent  of  defendant,  was  then  In  the 
employ  of  the  other  party  to  the  exchange 
and  received  n  commission  from  Mm.  Judg- 
ment for  plaintiff  for  the  amount  of  the  note 
and  interest.  From  the  judgment  and  an 
order  denying  a  new  trial  defendant  ap- 
peals. 

Under  the  instructions  given,  the  Jury 
UQSt  have  believed  that  defendant  knew  of 


plaintiff's  other  employment,  and  that  he  was 
to  receive  compensation  therefrom  at '  the 
time  he  signed  the  note,  and  there  was  some 
evidence  to  warrant  such  belief.  In  tbe  view 
which  we  take  of  this  case  the  issue  was 
solely  a  matter  of  credibility  of  the  wltuenh 
es,  and  a  detailed  consideration  of  the 
case  would  serve  no  useful  purpose. 

The  Judgment  and  order  appealed  from  are 
affirmed, 

WHITING,  P.  J.,  and  POLLBY,  J.  (dis- 
senting). Construing  the  evidence  In  this 
case  most  favorably  for  plaintiff,  It  disclos- 
es that  defendant  contracted  with  plaintiff 
to  give  plaintiff  an  exceedingly  large  com- 
mission If  he  would  dispose  of  a  plowing  out- 
fit which  defendant  owned,  and  that  nothing 
was  said  at  the  time  about  plaintiff  receiving 
anything  from  tbe  party  to  whom  he  might 
sell  or  trade  the  outfit.  It  needs  no  citation 
of  authorities  to  sustain  the  proposition  that 
under  those  circumstances  plaintiff  owed  to 
defendant  the  duty  of  procuring  for  defend- 
ant the  very  best  bargain  he  could  procure, 
and  of  keep^g  defendant  fully  posted  as  re- 
garded aU  matters  of  financial  interest  to 
defendant  touching  any  trade  plaintiff  might 
attempt  to  consummate  Plaintiff  admits 
that,  prior  to  the  oonsummation  of  the  deal 
by  wliich  be  disposed  of  this  outfit  for  de- 
fendant, he  had  an  understanding  with  tlie 
other  party  to  the  deal  by  which  he  was  to 
receive  some  hay  for  making  the  deal  tt  one 
was  made;  he,  however,  testified  that,  "No 
understanding  arrived  as  to  the  quantit}-  of 
hay  I  was  to  get."  Plaintiff  did  afterwards 
get  several  tons  of  hay  as  commission  from 
such  other  party.  In  attempting  to  avoid 
the  legal  effects  of  such  double  dealing,  plain- 
tiff swore  that,  when  he  took  the  note  from 
defendant  in  settlement  of  his  commissions, 
defendant  stated  that  "these  other  fellows 
ought  to  pay  Just  as  much  commission  as  I 
pay";  that  In  answer  he  said,  "I  have  no 
arrangement  with  them  to  pay  any  commis- 
sion. I  dont  know  as  I  could  get  anything 
from  them" ;  that  defendant  then  said,  "I 
will  give  you  MOO,  and  you  get  what  yon 
can  out  of  them."  Of  course.  If  bu<*  sworn 
statements  were  true,  defendant  would  be 
without  any  defense  to  the  note:  But  the 
statement  that  he  had  no  arrangements  with 
the  ether  party  for  commission  was  false  ac- 
cording to  plaintiff's  own  sworn  testimony. 
His  testimony  to  the  effect  that  there  was 
an  arrangement  with  the  other  party  by 
which  he  was  to  receive  hay  as  commission 
from  such  party  on  their  deal  for  the  plow- 
ing outfit  is  fully  corroborated  by  the  person 
who  represented  such  other  party  In  the 
deal.  It  Is  against  every  known  principle, 
recognized  In  law  of  agency,  to  allow  plain- 
tiff to  recover  without  at  least  crediting  de- 
fendant with  the  value  of  the  hay  received 
by  plaintiff. 
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O.  W.  SCHUI/TZ  LUMBER  CO.  t.  ROBIN- 
SON  «t  al.    (No.  4431.) 

(Supreme  Court  ot  South  Dakota.     Nov.   29, 
1918.) 

HtTSBAND  AND  WiFE  ®=385(6)— NOTE  FOB  HUS- 

band'b  Debt. 
Where  notes  signed  by  husband  and  wife 
were  given  in  renewal  of  nusband's  prior  note 
and  in  settlement  of  an  open  account  due  from 
husband  to  payee,  payment  of  such  indebtedness 
being  thereby  extended,  there  was  a  good  and 
sufficient  consideration  for  the  wife's  signature. 

Appeal  frwn  Circuit  Court,  Walworth 
County;    J.  H.  Bottum,  Judge. 

Action  by  tlie  O.  W.  Schultz  Lumber  Com- 
pany against  E.  Robinson  and  Maggie  Rob- 
inson. From  a  Judgment  for  plaintiff  and  an 
order  denying  a  new  trial,  the  last-named  de- 
fendant appeals.    Affirmed. 

Julius  Skatig,  of  Mobrldge,  for  appelant. 
Brown  &  Smith,  of  Selby,  for  respondent 

WHITINO,  P.  J.  Action  to  reoover  on 
two  pron^Bsory  notes  executed  to  plaintlfT  by 
defendants.  Directed  verdict  and  Judgment 
against  both  defendants.  Defendant  Maggie 
Robinson  appeals  from  the  Judgment  and  an 
order  denying  a  new  trial. 

Appellant  pleaded  want  of  consideration 
for,  and  fraud  in  procuring  her  execution  of 
such  notes.  By  her  assignments  of  error  she 
has  abandoned  the  issue  as  to  fraud.  Both 
parties  moved  for  a  directed  verdict  After 
the  trial  court  intimated  that  it  would  di- 
rect a  verdict  for  plaintiff,  defendants  tried 
to  withdraw  their  motion  and  to  tiave  the 
court  submit  the  issues  of  fact  to  the  Jury, 
nils  the  court  refused  to  do,  and,  while  it 
did  not  itself  make  findings  as  is  proper 
where  both  parties  ask  for  dlrecteid  verdict, 
it  did  grant  plaintiff's  motion  and  direct  a 
verdict. 

Appellant  concedes  that  the  court  commit- 
ted no  error  provided,  under  tlie  undisput- 
ed evidence,  the  court  was  Justified  in  direct- 
ing the  verdict  As  before  noted,  appellant 
has  abandoned  the  pl^a  of  fraud,  further- 
more there  Is  no  specification  of  any  particu- 
lar wliereia  there  is  any  conflict  in  the  evi- 
dence as  to  fraud.  It  follows  that  all  we 
need  to  consider  is  the  evidence  as  to  consid- 
eraticm. 

It  la  undiiq>nted  that  the'notes  sued  upon 
were  given  in  renewal  of  a  prior  note  given 
by  defendant  E.  (Robinson  to  plaintiff,  and 
in  settlement  of  an  open  account  (due  trota 
such  defendant  to  plaintiff.  By  the  giving  of 
the  notes  sued  upon  the  time  for  payment  of 
this  indebtedness,  evidenced  by  the  prior 
note  and  the  oi)en  account,  was  extended. 
This  was  a  good  and  sufficient  consideration 
for  appellant's  signature  to.  these  notes.  It 
is  true  that  she  claimed  to  know  nothing  of 
this  former  indebtedness,  and  that  she  was 
advised  that  these  notes  she  signed  were 
mere  accommodation  notes.    If  she  were  now 


claiming  that  there  was  a  conflict  In  (he  evi- 
dence bearing  upon  the  question  of  fraud, 
then  there  would  be  some  basis  for  a  claim 
that  the  court  might  not,  of  its  own  motion, 
have  been  Justified  in  directing  a  verdict 

There  being  before  us  no  question  of  con- 
flict of  evidence  on  issue  of  fraud,  and  it  be- 
ing apparmt  from  the  undisputed  evidence 
that  there  was  a  good  consideration  for  ap- 
pellant's signature  to  said  notes,  the  Jndg- 
mrent  and  order  appealed  from  should  be  and 
are  affirmed. 


SCHUMACHER    v.     NORTH     AMERICAN 

LIFE   INS.    CO.    OF    OMAHA. 

(No.  4377.) 

(Supreme  Court  of  South  Dakota.     Nov.  29, 
1918.) 

1.  iNBUBANCi:      «=9654%— Admisbibilitt  or 

BVIDBNOI— NONPATlfENI   OF  PRBMnTM. 

Under  Civ.  Code,  g  1S49,  making^  a  policy  ac- 
knowledgment of  receipt  of  premium  conclu- 
sive evidence  of  its  payment,  so  far  as  to  mnke 
the  policy  binding,  the  insurance  company  could 
not  show,  in  action  on  a  policy  containing  such 
acknowledgment,  that  first  annual  premium  pay- 
ment was  by  note,  and  that  the  policy  was  for- 
feited by  insured's  failure  to  pay  the  note. 

2.  iNSTmANCE        «=3392(10)— NONPATMENT  OF 

Premium  Note— Waiver  of  Forfeitubb. 
Where  insurance  company  treated  the  first 
annual  premium  note  as  in  existence  and  de- 
manded payment  tliereof  after  its  maturity,  it 
could  not  claim  that  the  policy  had  been  forfeit- 
ed on  account  of  nonpayment  of  the  note  at  ms- 
tnrity. 

8.    INSUBARCB  «=!>645(3)      —      OrFBETB      — 

Pleadirq. 
In  the  absence  of  a  plea  of  set-off  or  coun- 
terclaim, an  insurer  cannot,  when  sued  on  the 
policy,  reduce  its  liability  by  showing  nonpay- 
ment of  premium  notes. 

Appeal  from  Circuit  Court,  Minnehaha 
County;   Joseph  W.  Jones,  Judge. 

Action  by  Elmily  M.  Schumadier  against 
the  North  American  Life  Insurance  Compa- 
ny of  Omaha.  BYom  a  Judgment  for  plain- 
tiff and  denial  of  new  trial,  defendant  ap- 
peals.   Affirmed. 

U.  S.'G.  Cherry  and  Roy  B.  Marker,  both 
of  Sioux  Falls  (W.  W.  Xoung,  of  Omaha,  Neb., 
of  counsel),  for  appellant 

Ransom  I*  Gibbs,  of  Sioux  Falls  (Klrby, 
Kirby  &  Klrby,  of  Sioux  Falls,  of  counsell, 
for  respondent 

WHITING,  P.  J.  Defendant  corporation 
insured  the  life  of  plaintiff's  husband,  plain- 
tiff being  named  as  the  beneficiary.  Within 
a  year  the  insured  died.  This  action  was 
brought  to  recover  upon  the  policy.  From  a 
Judgment  in  plaintiff's  favor  and  from  an  or- 
der denying  a  new  trial  this  aiH>eal  was 
taken.  • 

[1]  Appellant  questions  tlie  correctness  of 
the/decision  of  this  coort  in  Noble  v.  Kansas 
City  Life  Insurance  Co.,  33  S.  D.  458,  1*6  H. 
W.  606.  We  held  In  that  caae  that  the  exe- 
cution and  delivery  of  a  policy,  worded  slm- 
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Uarly  to  the  one  now  befote  ns,  was  an  "ao- 
kBOwledgment"  of  paymeat  of  premium  un- 
der aeetk»  1849;  G.  CX  Bnt  appellant  con- 
tends tbat,  even  if  the  aUore  be  conceded,-  yet 
said  section  1849,  G.  C;,  does  not  provide  tbat 
sDCb  an  "acknowledgment"  Is  concluaive  evi- 
dence of  payment  except  for  tbe  purpose  and 
to  tbe  end  of  forMdding  it  to  deny  that  tbe 
policy  went  Into  effect.  Appellant  contends 
that,  under  the  contract  between  it  and-  the 
insured,  such  contract,  though  lb  came  into 
fuU  force  and  effect  upon  its  d^very,  yet 
became  forCelted  thnxigh  the  failure  of  the 
insured  to  pay  a  certain  note  when  due ;  and 
that  to  prove  such  forfeiture,  but  not  .to 
prove  that  the  policsr  never  became  binding, 
it  bad  the  right  to  Introduce  proof  that  the 
first  annual  premium  was  paid  partly  by  a 
note  given  by  the  insured,  that  said  note  con- 
tainol  a  provisiioa  that,  upon  default  in  pay- 
ment thereof,  the  policy  should  be  void,  that 
such  note  became  due  prior  to  the  death  of 
the  insured,  and  Uiat  immediately  upon  non- 
payment of  sudi  note  the  insurer  noti&ed  the 
insured  that  such  policy  bad  become  for- 
feited. Tbe  trial  court  excluded  such  proof. 
This  ruling  was  strictly  in  aooord  with  tbe 
decision  in  the  Moble  Oase.  The  policy  now 
before  ns  was  entered  into  after  such  deci- 
sion and  the  construction  that  had  been  plae< 
ed  upon  said  sectiim  1849,  G.  G.,  in  that  de- 
iAtAon.  bad  become  a  part  of  tbe  law  of  this 
state.  Douglas  v.  Pike  County,  101  XI.  S. 
677,  25  I..  Ed.  968.    We  said: 

"To  hold  in  this  case  that  'the  secondary  con- 
dition (previa  on  for  forfeiture  in  case  of  failure 
to  pay  when  due  the  note  received  for  first  pre- 
mium) thereupon  came  into  operation'  would 
plainly  violate  •  •  •  that  section  (section 
1849)  of  the  Civil  Code." 

Moreover,  tbe  policy  now  before  us  differs 
from  that  in  the  Noble  Case  In  that,  in  the 
Noble  Oase,  tbe  policy  itself  provided  tbat 
tbe  failure  to  pay  any  premium  note  before  its 
maturity  would  work  a  forfeiture  of  such 
policy;  while  in  the  policy  now  before  us 
we  find  no  words  that  in  any  manner  would 
give  notice  that  premium  notes  bad  been  or 
could  be  given;  neither  Is  there  any  provi- 
sion, as  in  the  Noble  policy,  tbat  a  nonpay* 
asent  of  a  premium  note  would  work  a  for- 
fMture.  The  policy  before  us  iH>eciflcaUy 
provides  tbat  Itand  the  application  therefor, 
a  copy  of  which  application  is  attached  to 
and  made  a  part  thereof,  contain  the  entire 
contract  between  the  parties.  Appellant  con- 
tends that  regardless  of  this  provision  in  the 
policy  the  note  signed  by  tbe  insured  be- 
came a  part  of  tbe  contract  and  the  provi- 
sions thereof  became  binding.  Without  ex- 
pressing any  view  as  to  whether,  as  between 
appellant  and  tbe  insured,  provisions  in  a 
note  not  referred  to  in  the  policy  could  over- 
ride such  a  clause  in  the  policy,  certainly  they 
could  not,  as  against  a  third  party  named 
as  the  beneficiary  In  such  ix>licy.  By  the  Is- 
suance of  this  policy  respondent  acquired 


eertatn  iresCed  rlgbts.  and  such  rl^ts  could 
not  be  destroyed  by  any  provision  in  an- 
other paper  •£  whose  eUstence  tbe  policy 
Itself  not  only  gave  no  notice  but  actually 
negatived. 

[2]  But  tbwe  is  aaother  reason  why  appel- 
lant could  not  pcerall.  Its  answer  sets  fbrth 
a  copy  of  the  note.  This  note  must  be  con- 
strued as  a  whole,  and  when  so  construed  it 
is  perfectly  clear  that  the  parties  intended. at 
best  no  more  than  th^t  the  policy  should  be 
voidable  in  case  of  nonpayment  of  the  note. 
This  is  apparent  from  tbe  fact  tbat  such  note 
contained  provisions  fixing  the  rate  of  inter- 
est which  it  should  bear  after  maturity,  to- 
gether with  other  provisious  that  clearly  con- 
templated that  such  note  might  have  a  legal 
existence  after  its  maturity.  It  must  be 
borne  in  mAnd  that  there  was  no  provision 
merely  suspending  the  iwlicy  after  maturity 
and  until  payment  of  the  note.  This  note 
clearly  contemplated  that,  so  long  as  the  note 
remained  a  valid  obligation  against  the  in- 
sured, the  policy  remained  In  full  force.  The 
answer  of  am>ellant,  even  as  amended  upon 
the  trial,  fairly  sets  forth  facts  showing  that 
appellant  treated  the  note  as  in  existence 
and  demanded  payment  tliereof  after  its  ma- 
turity. It  could  not  make  an  effective  dec- 
laration of  forfeiture  and  at  the  same  time 
keep  the  note.  May  on  Insurance  (4th  Ed.) 
f  344. 

[3]  The  policy  provides  that,  in  case  of 
liability  thereunder,  there  should  be  deduct- 
ed from  the  fftce  of  such  policy  any  sums 
that  might  then  be  owing  appellant  from  the 
insured.  Appellant  now  complains  because 
it  was  not  permitted  to  offer  tlie  note  in  evi- 
dence and  prove  its  nonpayment,  and  thus 
reduce  the  amount'of  its  liability.  It  is  suf- 
ficient answer  to  this  to  note  that  no  offset 
or  counterclaim  was  pleaded;  neither  was 
there  any  offer  of  this  evidence  for  that  pur- 
pose. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


BARNES  V.  CLARK.     (No.  4407.) 

(Supreme  Court  of  South  Dakota.     Nov.  29, ' 

1018.) 

1.  Pabtnership   ®:»336(3)  —  Accounting  — 
bvidxnck. 

In  action  for  partnership  accounting,  evi- 
dence held  to  show  that  parties  entered  into 
partnership  l)cfore  tliey  purchased  territorial 
rights  for  the  partnership,  eacll  giving  liis  check 
for  one-half  the  price,  and  before  defendant  was 
allowed  a  credit  on  his  check,  so  tbat  plaintiff 
was  entitled  to  an  allowance  of  one-half  such 
credit. 

2.  Pabtnbbship   4=>98  —  Mutdai,    Rights 
AKD  Duties— DuTT  to  Disclose  Facts. 

Assuming  that  plaintiff  and  defendant  in- 
dividually bou(?ht  territorial  rights,  each  to  pay 
one-half  of  the  price,  that  plaintiS  paid  cash, 
and  tbat  defendant  gave  his  check,  on  which  a 
credit  was  allowed,  and  tbat  they  then  formed 
a  partnership,  it  was  defendant's  duty  to  dia- 
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dose  to  plaintiff  all  the  facts  with  regard  to 
credit. 

Appeal  from  Circuit  Court,  Minnefaaba 
County;   Joseph  W.  Jones,  Judge.' 

Action  by  F.  W.  Barnes  against  B.  D. 
Olark.  Judgment  for  plaintiff  and  an  order 
denying  new  trial,  and  defiendant  appeals. 
Affirmed, 

Boyce,  Warren  &  Fairbank,  of  Sioux  Falls, 
for  api)ellant 

Christopherson  &  Melqulst,  of  Sioux  Falls, 
for  respondent. 

WHITING,  P.  J.  Action  for  a  partnership 
accounting.  Plaintiff  seeks  to  hold  defend- 
ant for  one-half  of  an  item  of  $4,000  which 
plaintiff  claims  to  be  due  the  partnerstilp 
from  defendant  Trial  to  the  cotirt  Find- 
ings of  fact,  conclnsions  of  law,  and  Judg- 
ment In  favor  of  the  plaintiff.  It  being  found 
and  adjudged  that  the  defendant  should  pay 
into  court  for  the  bene&c  of  the  plaintiff 
$2,000,  together  with  Interest.  Def^idant 
appealed  from  the  Judgment  and  from  an 
order  denying  a  new  trial. 

A  statement  of  some  of  the  undisputed 
facts  is  necessary  for  a  clear  understanding 
of  defendant's  position.  On  November  13, 
1900,  these  parties  purchased  a  territorial 
right  for  the  sale  of  a  certain  patented  ar- 
ticle. The  agreed  price  for  this  right  was 
$10,000  of  which  each  party  was  to  p|iy  $5,- 
000.  Each  party  gave  his  check  to  the  ven- 
dor for  $5,000.  The  plaintiff's  check  was 
paid  in  regular  course  of  collection  through 
hank  drawn  on.  The  defendant's  check  did 
not  go  through  regular  course  of  collection, 
but  Instead  thereof  defendant  paid  the  payee 
thereof  $1,000  in  cash,  and,  according  to  de- 
fendant's testimony,  the  payee  credited  the 
other  $4,000  for  commissions  that  defendant 
would  thereafter  earn  in  assisting  the  payee 
in  selling  territorial  rights  in  the  states  of 
Minnesota  and  North  Dakota.  Defendant 
testified  that  the  agreement  by  which  he  was 
credited  with  such  commission  was  entered 
into  but  a  few  minutes  after  the  purchase  by 
plaintiff  and  himself  of  their  territorial 
right;  that  he  had  no  previous  understand- 
ing under  whld>  he  was  to  pay  such  check 
otherwise  than  in  cash ;  and  that  there  was 
no  partnership  agreement  entered  into  until 
November  17,  1909.  Defendant  admits  that 
he  never  advised  plaintiff  of  this  credit  of 
$4,000  which  he  had  received  from  the  payee 
of  his  check.  Defendant  contends  that  the 
purchase  of  the  territorial  right  was  not  a 
partnership  transaction ;  that  in  the  making 


of  such  purchase  he  owed  no  duty  or  obliga- 
tion to  the  plaintiff;  and  that  it  was  ab- 
solutely itDowterial  to  the  plalBtiff — in  fact 
none  of  plaintiff's  bndiiesa — to  what  man- 
ner he  paid  for  his  one-faalf  Interest  in  such 
territorial  right  In  other  words,  def aid- 
ant contends  that,  prior  to  any  partnerstilp 
agreement  or  understanding,  eadi  party  had 
pnnAased  a  half  interest  In  this  territorial 
right;  and  that  the  partn»diip  agreement 
was  not  that  each  should  put  ^,000  in  the 
business,  but  that  each  idiould  put  Into  the 
businees  his  one'hatf  taterest  in  this  terri- 
torial right 

(1,2]  If  we  were  to  consider  defendant's 
testimony  alone,  we  would  be  satisfied  there- 
from that,  from  the  time  these  parties  first 
contemplated  the  purchase  of  the  territorial 
right,  tbey  understood  that  sudi  purdiase, 
if  It  wet«  made,  would  be  for  the  purpose 
of,  and'  as  a  part  of,  a  tmrtnershlp  enter- 
prise. Defendant's  story  was  not  only  so  un- 
reasonable as  to  be  beyond  credence,  but  be 
was  thoroughly  impeached  as  to  important 
matters  relating  thereto — ^In  fact  under  the 
record,  <it  is  clear  that  he  received  this 
credit  of  $4,000  for  nothing.  One  can  hard- 
ly escape  the  conviction  that  the  credit  for 
$4,000,  if  it  was  a  commission  at  all,  was 
for  his  services  in  consummating  the  sale  to 
himself  and  plaintiff.  But,  even  though  de- 
fendant told  the  absolute  truth,  and  he  ful- 
ly expected  to  pay  the  full  $5,000  In  cash  up 
to  the  time  this  commission  proposition  was 
made  to  him,  yet  every  principle  of  honesty 
and  fair  dealing  demanded  of  him  that  lie 
advise  plaintiff  of  the  true  facts  before  en- 
tering into  the  partnership  contract  It  Is 
not  strange  that  the  trial  court  believed 
plaintiff,  who  testified  positively  to  the  ef- 
fect that  the  purchase  of  this  territorial 
right  tooic  place  after  and  as  a  part  of  a 
partnership  agreement  Defendant  does  not 
contend  but  that  if  the  partnership  was 
entered  Into  at  or  prior  to  tills  purchase, 
the  Judgment  of  the  trial  court  was  correct 

We  are  also  of  the  view  that  the  facts  of 
this  case  are  such  as  to  require  this  court  as 
a  matter  of  Justice  between  these  parties  to 
Impose  damages  for  delay  which  subdiTision 
5,  f  411,  6  C.  P.,  authorises  this  court  in  its 
discretion  to  impose.  It  is  therefore  the 
judgment  of  this  court  that  the  Judgment 
and  the  order  denying  a  new  trial  be  af- 
firmed, and  that  respondent  recover  of  appel- 
lant in  this  court  the  sum  of  $320  for  and 
as  damages  for  delay  arising  from  this  ap- 
peal as  well  as  recover  costs  upon  appeal. 
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ROKABAOK  t.  MOTION  FIOTUBEJ  MA- 
CHINE   OPERATORS'    UNION    OF 
MLNNEAPOUSctAl.    (No.  20686.) 
(Supienie  Conrt  of  Hinnasota.     Dec.  7,  181&) 
On  rehearing.    Application  denied. 
For  former  opinion,  see  166  N.  W.  760. 

PER  CURIAM.  Plaintiff  apfrtled  for  a  r*- 
beariug  dalmtng  that  £be  admitted  tiui^ 
s^ow  a  Tlolatlon  of  section  8973  of  the  Gen- 
eral Statutes  of  1913.  The  matter  was  sab- 
mitted  to  the  trial  court  upoa  the  pleadings 
and  upon  affldarlts  pro  and  con,  and  that 
court  refused  to  issue  a  temporary  injunc- 
tion. Defendants  relied  upon  the  SteSes 
Case,  136  Minn.  200,  161  N.  W.  524,  and  ap- 
parently assumed  that  they  had  brought 
tliemselTes  within  the  rule  applied  In  that 
case.  The  right  to  and  necessity  for  a  tem- 
porary injunction  is  not  so  coudusively  ee- 
tablished  that  we  feel  required  to  order  that 
one  issue,  notwithstanding  the  refusal  of  the 
trial  court  to  issue  it  To  direct  Its  issuance 
under  the  circumstances  would  be,  in  effect, 
to  determine  the  case  upon  affldayits,  and  the 
rights  of  the  parties  can  be  more  satisfacto- 
rily determined  after  the  parties  adduce  their 
evidence  at  the  hearing  upoi)  the  merits. 

Rehearing  denied.. 


STATES  V.  FOSTER.     (No.  20920.) 
(Supreme  Conrt  of  Minnesota.    Nov.  29,  1918.) 

(iSt/Uabut  by  the  Court.) 

Bastards    «=»73— New    Tbial— Sufficienct 
OP    Evidence— Newly    Discovered    Evi- 
dence. 
It  is  held,  in  a  bastardy  proceeding,  that 
the  findings  of  the  trial  court  are  sustained  by 
the  evidence,  and  that  there  was  no  error  in  the 
denial  of  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

Ai4>eal  from  District  Court,  Brown  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Bastardy  proceeding  by  the  State  against 
James  Foster.  Judgment  for  the  State,  and 
defendant  appeals.    Affirmed  and  remanded. 

Albert  Hauser,  of  Sleepy  Eye,  for  appel- 
lant. 

A.  Frederickson  and  Sotnsen  &  Dempsey, 
all  of  New  Ulm,  and  C.  L.  Hilton,  Atty.  Gen., 
for  the  State. 

BROWN,  C.  J.  Bastardy  proceedings.  In 
which  the  state  had  Judgment,  and  defendant 
appealed  from  an  order  denying  a  new  trial. 

1.  The  trial  below  was  by  the  c^urt  with- 
out a- Jury,  and  defendant's  first  contention 
in  support  of  the  appeal  Is  that  the  findings  of 
the  trial  court  are  not  sustained  by  the  evi- 
dence. We  have  examined  the  record  with 
eare  and  are  unable  to  concur  In  that  view 
of  the  case.  A  discussion  of  the  evidence 
wonid  serve  no  useful  purpose.  It  Is  suffi- 
cient to  say  that  we  have  given  it  due  con- 


sideration. In  connecthM  with  Ite  brisf  and 
argument  of  defendant,  with  the  result  stat- 
ed. We  are  unable  to  say  that  it  Is  clearly 
or  manifestly  against  the  findings.  The  most 
that  can  be  said  of  the  evidence  Is  that  It  is 
sharply  conflicting,  presenting  a  question  pe- 
culiarly for  the  trial  court.  The  court  adopt- 
ed the  testimony  of  complainant  and  those 
called  in  support  of  the  state's  case,  and  we 
discover  no  sufficient  reason  for  disapproving 
that  conclusion. 

2.  It  is  also  contended  that  the  trial  court 
erred  In  not  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
new  evidence  was  cumulative,  and  of  the 
same  tenor  and  effect  as  that  given  on  the 
trial  In  support  of  the  defense,  and  was  flatly 
denied  by  the  affidavit  of  complainant. 
There  was  no  reversible  error  in  the  refusal 
of  the  motion  on  this  ground.  The  question 
was  addressed  to  the  discretion  of  the  court, 
in  the  exercise  of  which  we  find  no  error. 

3.  It  is  also  claimed  that  the  Judgment 
awarded  against  defendant  Is  In  conflict  with 
diapter  210,  Lalws  1917  (Gen.  St  Supp.  1917, 
U  3214-3225(e],  3225—1),  in  that  the  Judg- 
ment requires  defendant  to  give  security  for 
the  payment  of  the  same,  in  default  of  which 
that  he  be  committed  to  Jail,  when  under 
chapter  210  the  defendant  can  in  audi  case 
be  Imprisoned  only  for  a  default  in  the  pay- 
ments required  by  the  Judgment.  This  pro- 
ceeding was  commenced  long  tiefore  the  pan- 
sage  of  that  statute,  and  we  do  not  stop  to 
consider  whether  It  im>perly  should  control 
the  form  of  Judgment  to  be  rendered  therein. 
The  point  was  not  called  to  the  attention  of 
the  court  below,  and  we  pass  It  without  fur- 
ther remark,  except  to  say  that  the  cause 
will  be  remanded  without  prejudice  to  the 
right  of  defendant  to  there  apply  for  a  modi- 
flcation  of  the  Judgment  If  he  shall  be  so  ad- 
vised. 

Affirmed  and  remanded  accordingly. 


In  re  CLIFFORD'S  ESTATE. 

CLIFFORD  V.  COLBERT  et  aL 

(No.  21026.) 

(Supreme  Court  of  Minnesota.    Nov.  29,  1918.) 

(SynakuM  by  tlte  Court.) 
Descent  and  DiBiRiBmoN  «=371  (6)— Action 

TO    ESTABUSH     HEIBSHIF— SumcIGNCY    OF 
EVIDENCE. 

Action,  under  the  provisionH  of  chapter  72. 
Laws  of  1917  (Gen.  St.  Supp.  1917,  ||  7244—1. 
7244—2),  to  establish  heirship  to  certain  prop- 
erty. Testimony  examined  and  held  sufficient  to 
support  the  judgment. 

Appeal  from  District  Court,  Heuueplu 
County;  John  H.  Stede,  Judge. 

In  the  matter  of  the  estate  of  Mk-bael 
Clifford,  deceased.  Action  by  Mary  Clifford 
to  establish  her  right  as  sister  and  sole  heir 
at  law  of  deceased,  in  which  Johanna  Col- 
bert and  another  Intervened,  claiming  thut 
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they  were  the  sole  belrg.  Judgment  for  In- 
terveners, and  Mary  Clifford  appeals.  Af- 
firmed. 

J.  N.  Bearnes,  of  Minneapolis  (C.  B.  El- 
liott, of  Minneapolis,  of  counsel),  for  appel- 
lant 

John  J.  Dwyer,  of  New  York  Oty,  and  S. 
P.  Crosby,  of  St.  Paul,  for  respondents. 

QUINN,  J.  Michael  Clifford  died  intestate 
at  Minneapolis  In  this  state  in  October,  1913, 
leaving  about  §4,000  on  deposit  in  one  of 
the  banks  Of  that  city.  The  estate  was  pro- 
bated. Four  persons  claiming  to  be  distant 
relatives  of  the  deceased  appeared  and  at- 
tempted to  establish  heirship  to  the  estate. 
After  a  full  bearing,  the  probate  court  en- 
tered a  decree  adjudging  that,  the  claimants 
having  failed  to  establish  their  heirship,  the 
residue  of  the  estate,  after  payment  of  fu- 
neral expenses  and  costs,  escheat  to  the  state. 
An  appeal  was  talcen  to  the  district  court, 
where  the  decree  of  the  probate  court  was 
affirmed  January  12,  1915,  and  $3,721.31  was 
accordingly  paid  into  the  state  treasury. 

Subsequently  Mary  Clifford  filed  her  pe- 
tition in  the  district  court  of  Hennepin  coun- 
ty under  the  provisions  of  chapter  72,  Laws 
of  1917  (Gen.  St.  Supp.  1917,  H  724*— 1, 
7244 — 2),  claiming  to  be  a  sister  and  sole 
heir  at  law  of  the  said  Michael  Clifford,  de- 
ceased, and  entitled  to  the  money  so  paid 
Into  the  state  treasury. 

Johanna  Colbert  and  Catherine  Delaney, 
respondents  herein,  appeared  and  filed  an 
intervening  complaint  claiming  that  they  and 
not  Mary  Clifford  were  the  sisters  and  sole 
heirs  at  law  of  the  deceased  and  entitled  to 
the  money.  A  full  and  complete  trial  was 
had  In  the  district  court,  many  witnesses 
were  examined,  and  much  testimony  adduc- 
ed. The  imrtles  were  represented  by  coun- 
sel, and  the  Attorney  General  attended 
throughout  the  trial  on  behalf  of  the  state. 
I'he  trial  court  thereafter  made  Its  findings 
and  conclusions,  in  which  it  found  that  the 
plaintiff  Mary  Clifford  was  not  the  next  of 
kin  and  heir  at  law  of  Michael  Clifford,  de- 
ceased, and  that  the  interveners,  JohannA 
Colbert  and  Catherine  Delaney,  were  the  next 
of  kin  and  only  heirs  at  law  of  Michael  Clif- 
ford, deceased,  and  were  entitled  to  take, 
under  the  laws  of  descent  and  distribution, 
the  estate  of  said  Michael  Clifford,  deceased, 
and  ordered  judgment  accordingly.  There- 
after judgment  was  entered  pursuant  to  the 
findings  and  order  of  the  district  court,  from 
which  this  appeal  was  taken. 

It  appears  that  the  only  question  here  for 
determination  Is  wiiether  the  findings  and 
conclusions  made  by  the  trial  court  were 
justified  by  the  evidence. 

It  is  probable.  Judging  from  the  record  In 
this  case,  that  two  families  named  Clifford 
lived  in  the  vicinity  of  Galena  in  the  state 
of  IlUncds,  Just  prior  to  the  Civil  War.    Each 


of  the  claimants  in  this  proceeding  claim- 
ed to  be  descended  from  Mlcliael  Clifford, 
who  resided  in  that  vicinity  at  that  time.  A 
very  pertinent  question  seems  to  be:  To 
v«hich  of  these  families  did  the  Michael  Clif- 
ford who  died  In  Minneapolis  in  October, 
1913i  belong?  According  to  the  testimony  of 
the  respondent  Johanna  Colbert,  her  pater- 
nal grandmother's  name  was  Fitzgerald,  her 
father's  name  was  Michael  Clifford,  and  she 
had  two  brothers  and  one  dster,  Michael, 
Patrick,  and  Catherine.  In  1864  the  family 
lived  at  Vinegar  Hill  near  Galena  In  the  state 
of  Illinois.  Her  father  was  drafted  into  the 
army  and  hired  a  substitute.  Later  he  was 
again  drafted  and  ran  away,  going  to  a  place 
near  Dubuque  in  the  state  of  Iowa,  where 
he  took  the  name  Fitzgerald.  Her  brother 
Mlcha^  remained  at  Vinegar  Hill  for  a  time, 
but  later  went  to  Dubuque.  In  1866  Michael 
quarreled  with  his  father  and  left  home.  She 
never  heard  of  him  afterwards.  He  was 
about  17  or  18  years  old  at  that  time,  and 
witness  was  8  or  10  years  of  age.  About 
eight  years  before  witness  was  married,  they 
received  a  letter  from  Michael  from  Red 
Lake,  Minn.,  where  he  said  he  had  bought  a 
form.  Mrs.  Colbert  was  shown  a  picture  of 
Michael  Clifford  taken  after  his  remains  were 
In  the  casket,  and  she  testified  In  relation 
thereto,  in"  effect,  that  she  would  know  him 
as  her  brother;  that  she  identified  him  sim- 
ply by  his  features,  his  nose  and  forehead; 
and  that  her  best  judgment  was  that  it 
was  he. 

There  is  testimony  that  in  July,  1913,  when 
the  deceased  was  about  to  make  a  deposit 
in  the  Minneapolis  bank,  he  was  requested 
by  the  bank  to  sign  an  identification  card, 
and  in  so  doing  gave  his  mother's  name  as 
Helen  Fitzgerald.  The  witness  Murphy  tes- 
tified that  since  1859  he  had  resided  at  Vine- 
par  Hill  and  knew  the  Clifford  family,  at- 
tending the  same  church  with  them,  and 
knew  the  boy  Michael ;  that  the  family  mov- 
ed to  Iowa;  that  in  1872  he  met  Michael 
on  a  steamer  on  his  way  to  Minnesota ;  that 
be  asked  him  if  be  was  not  Mike  Clifford 
who  used  to  live  at  Vinegar  Hill;  that  he 
answered:  "Yes,  I  have  changed  my  same. 
I  go  by  the  name  of  Fitzgerald."  Other  wit- 
nesses who  knew  the  Cliffords  at  Vinegar 
Hill  testified  about  meeting  members  of  that 
family  in  Iowa  where  they  went  by  the  name 
of  Fitzgerald.  It  is  along  these  lines  that 
the  respondents  claim  to  have  established  the 
identity  of  Michael  Clifford,  deceased,  and 
thMr  relationship  to  him.  There  was  further 
evidence  along  these  lines.  The  trial  court 
saw  the  witnesses  and  heard  them  testify, 
and  we  think  its  conclnslons  are  supported 
by  the  evidence,  and  that  there  is  no  occasion 
for  interference  therewith. 

No  good  will  follow  special  mention  of  the 
claims  and  contentions  of  the  plaintiff  as  to 
her  relationship  to  the  deceased.    The  triar 
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court;  aa  It  deavly  appears,  was  BOt  aatii- 
fied  with  the  testimony  offered  In  her  behalf, 
and  clearly  so  Indicated  in  tts  findings. 
The  Judgment  appealed  from  Is  affirmed. 


MERCER  V.  MeHIB  et  al.    (No.  20897.) 
(Supreme  Ooart  of  Minaesota.    N«v.  28,  1918.) 

(Svllalut  ly  the  Court.) 

1.  HOinOAG'  "•    «S»38(1)— CONTKAOT   OB  MOBI- 

BAOE — ^EQ  1,1  TABLE    INTEREST. 

The  flndioR  of  the  court  that  the  transac- 
tion stated  in  the  opinion  congtituted  a  purchase 
by  the  plaintiff  of  property  in  which  the  de- 
fendants had  an  equitable  interest  with  an  op- 
tion given  to  them  to  pnrchage  it  within  five 
^eara  and  not  a  loan  from  the  plaintiff  to  them 
18  sustained. 

2.  Attobhbt  and  Cuknt  «=»123(1>— Acquib- 

IKG   PaOPEBTT  OF  OCIBNT— BVIDBNCB— BDB- 

DEN  OF  Proof. 
Transactions  between  an  attorney  and  a 
client  whereby  the  attorney  acquires  property 
of  his  client  are  closely  scrutinized  and  the  bur- 
den of  proving  entire  fairness,  the  adequacy  of 
the  consideration  and  absolute  good  faith,  is 
upon  the  attorney.  The  finding  of  the  court 
that  the  contract  between  the  plaintiff  and  the 
defendants  was  entirely  fair  and  upon  adequate 
consideration  and  in  absolute  good  faith  is  sus- 
tained. 

Appeal  from  District  (3oart,  Hennepin 
County;    Daniel  Fish,  Judge. 

Action  by  Hugh  V.  Mercer  against  J.  I* 
McHie  and  others.  Judgment  for  plaintiff, 
and,  from  an  order  denying  their  motion  for 
a  new  trial,  defendants  appeal.  Order  af- 
firmed. 

J.  A.  Sweeney,  of  Minneapolis,  and  Barry 
S.  Locke,  of  St  Paul,  for  appellants. 

C.  G.  Krause  and  A.  N.  Johnson,  both  of 
Minneapolis,  for  respondent 

DIBELL,  J.  The  plaintiff  claims  that  a 
certain  transaction  between  hinj  and  the  de- 
fendants constituted  the  acquisition  by  him 
of  the  title  to  real  property  in  which  the  de- 
fendants had  an  equitable  Interest  with  an 
option  given  them  to  purchase  within  five 
years.  The  defendant  claims  that  it  consti- 
tuted a  mortgage.  The  defendants  further 
claim  that  the  relation  of  attorney  and  client 
existed  between  them  and  the  plaintiff  and 
that  the  contract  between  them  was  not  fair 
and  in  good  faith  and  upon  an  adequate  con- 
sideration. If  so  it  was  subject  to  rescission. 
The  action  In  effect  was  to  have  the  rights  of 
the  parties  adjudged.  The  court  found 
against  the  defendants  on  both  their  con- 
tentions and  they  appeal  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

[1]  1.  The  reeof^  is  long.  The  facts  nec- 
essary to  be  stated  for  the  purpose  of  the 
opinion  are  within  brief  compass. 

In  May,  1916,  the  defendants  owned  an 
equitable  title  to  a  lot  on  Hennepin  avenue 
In  Minneapolis.  They  held  under  a  contract 
of  purdiase.    Hiere  was  due  upon  it  some- 


thing like  $2,800,  which  was  more  than  they 
had  paid. 

Tbey  had  been  amstrueting  a  building  up- 
on it  apparently  through  an  irresponsible 
contractor.  It  was  incomplete  and  abandon- 
ed. Liens  had  accumulated,  the  deferred  pur- 
chase price  was  pressing,  and  the  title  waa 
Involved  and  defective.  They  had  no  means 
of  paying  the  liens,  nor  perfecting  the  title, 
nor  completing  the  building.  Tbey  sougM 
a  loan  and  were  unable  to  get  it 
•  Under  these  circumstances  the  plaintiff  en- 
tered into  a  written  agreement  with  them 
whereby  he  undertook  to  perfect  the  title  in 
himself,  clear  the  property  of  liens,  complete 
the  building,  and  give  them  the  option  to 
purchase  the  property  within  five  years  by 
paying  the  amount  of  the  liens,  the  cost  of 
completing  the  building,  the  cost  of  perfect- 
ing the  title,  and  the  sum  of  $1,000,  which 
latter  sum  included  certain  attorney's  fees 
already  earned  by  the  plaintiff.  The  defend- 
ants were  to  pay  interest  on  these  sums,  ex- 
cept that  they  were  not  to  pay  interest  on 
the  lien  claims  purchased  by  the  plaintiff 
except  fbr  the  aaiounts  actually  paid,  that  is, 
not  on  sums  which  the  plaintiff  might  make 
by  way  of  discount  Ttie  defendants  If  they 
purchased  were  to  have  a  credit  of  90  per 
cent,  of  tbe  net  rentals  received  from  the 
property. 

The  defendants'  contention  is  that  the 
transaction  was  really  a  loan  by  the  irialntiff 
to  them.  On  its  face  it  was  not  and  the  court 
found  that  it  was  not  The  evidence  is  am- 
ple to  sustain  the  finding  and  it  requires  no 
discussion. 

[2]  2.  The  plaintiff  was  the  attorney  for  the 
d^endants  prior  to  entering  into  the  contract 
and  when  the  maldng  of  it  was  first  consid- 
ered. 

Courts  scrutinize  closely  all  transactions 
between  an  attorney  and  a  client  whereby 
the  attorney  acquires  property  of  his  client. 
Such  transactions  are  not  encouraged.  The 
burden  of  proving  entire  fairness,  adequacy 
of  consideration  and  absolute  good  faith,  is 
put  upon  the  attorney.  The  law  will  not 
have  it  otherwise.  Klein  v.  Borcbert  89 
Minn.  377,  95  N.  W.  215;  Tancre  v.  Reynolds, 
35  Minn.  476,  29  N.  W.  171. 

The  plaintiff  claims  that  before  entering 
Into  the  contract  the  relation  of  attorney  and 
client  was  dissolved.  This  may  be  so;  but 
in  considering  the  contract  and  its  effect  we 
go  upon  the  assumption,  entirely  favorable 
to  the  defendants,  that  at  the  time  of  the 
contract  the  relation  of  attorney  and  client 
still  existed  so  far  as  to  put  upon  the  plain- 
tiff the  burden  of  showing  the  fairness  and 
good  faith  and  adequacy  of  consideration  of 
the  transaction. 

Before  entering  into  the  contract  the  plain- 
tiff informed  the  defendants  by  letter  and 
very  explicitly  that  they  must  rely  upon  oth- 
ers In  determining  whether  they  wanted  to 
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eittier  Into  tbe  contract,  and  not  upon  blixi  as 
their  attorney.  The  situation  was  put  to  them 
clearly.  There  is  no  evidence  of  overreach- 
ing or  of  taking  advantage  of  a  fiduciary 
relation.    The  evidence  points  the  other  way. 

The  contract  was  entirely  fair.  By  enter- 
ing into  it  the  defendants  secured  to  them- 
selves the  possibility  of  getting  the  property 
at  any  time  within  five  years.  Unless  some 
one  helped  them  they  could  not  go  on  with 
their  building  and  their  equity  was  of  small 
value.  The  contract  was  quite  to  their  ad- 
vantage. They  relieved  themselves  of  finan- 
cial responsibility,  with  a  chance  to  make  If 
the  property  Increased  in  value,  or  If  net 
rentals  were  substantial,  and  with  no  chance 
of  losing  If  It  decreased  In  value  except  as 
they  might  lose  their  small  equity.  There  !• 
evidence  that  they  were  willing  to  sell  their 
equity  for  $1,000  or  $1,500.  The  plabitUf  «m- 
tributed  his  professional  and  business  abil- 
ity and  service,  pledged  his  credit  or  advanc- 
ed money  In  the  amount  of  $21,000,  or  there> 
abonts,  assumed  a  very  considerable  risk,  and 
carried  out  the  contract  to  Its  letter  and  to 
a  successful  conclnirioa  and  In  entire  good 
faith.  The  property  is  now  usable.  If  the 
defendants  should  now  purchase,  the  plain- 
tiff would  get  for  all  his  endeavor  and  for 
all  of  his  risk  something  in  excess  of  $3,000. 
The  greater  portion  of  this  Is  represented  by 
discounts  on  liens.  If  the  property  advances 
so  that  its  value  within  fire  years  1b  In  ex- 
cess of  the  amoimt  for  which  he  agreed  to 
sell  it  the  defendants  are  the  gainers.  If 
the  rentals  largely  pay  out  the  property  they 
profit  by  it.  If  the  property  turns  oat  not  to 
be  worth  the  amount  pnt  into  It  by  the  plain- 
tiff be  stands  all  tbe  losa  The  defendants 
can  lose  little  and  may  make  much. 

The  court  found  that  the  contract  was 
fair  and  In  good  faUh  and  upon  adequate 
consideration  within  the  mle  applicable  be- 
tween attorney  and  client.  Surely  it  could 
not  be  found  to  be  otherwise.  A  very  careful 
examination  of  ^tbe  record  brings  us  to  the 
conclusion  that  the  defendants  have  been 
treated  wltih  absolute  fairness  and  that  the 
complaint  which  they  make  Is  without  just 
foundation. 

Order  afllrmed. 


ERICK80N  V.  ST.  PAUL  CITY  RT.  CO. 
O'MAIXRY  V.  RAMR 

(Nos.  21038.  21046.) 
(Suprpmc  Court  of  Minnpsiota.    Nov.  29,  1918.) 

(8itllahu$  by  the  Court.) 

1.  Master  awd  Servant  «=>375<2)  —  Wobk- 

me.n's  Compensation  Law— Parties  Enti- 

Ti.KD  TO  Benefit  or  Act. 

Where  a  workman  has  complptod  his  day's 

work  and  has  left  the  premises  where  be  was 

employed  and  is  not  then  enjiagedl  in  performiOK 

any  service  uf  his  employment  and  meets  with 

an   accident,  he   is   not  within  the   Workmen's 

Compensation  Imw. 


2.  »rBasT  Raii,boai>b  «e3117(8)  —  Pbrsoxai 

Injubt— Nboumwce— QiramioN  fob  Jusv. 

There    was   sufficient   evidence    tending  to 

show   negligence  on  the  part  of  defendant  to 

make  a  question  for  the  jury. 

Appeal  from  Disttlct  Court,  Ramsey  Coun- 
ty ;  Hascal  R.  Brill,  Judge. 

Separate  actions  by  Gilbert  B.  Erlckson 
and  by  Thomas  O'MaUey  against  tbe  St  Paal 
City  Railway  Company.  Judgment  In  each 
case  for  plaintiff,  and  from  an  order  denying 
its  motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  defendant  in  eadi 
case  appeals.    Order  affirmed  In  both  cases. 

McLaughlin  &  McLaughlin  and  C.  N.  Con- 
cett,  all  fa  St.  Paul,  for  appellant 

W.  D.  Dwyer,  of  St  Paul  (C.  D.  O'Brien,  of 
St  Paul,  of  counsel),  for  respondents. 

TAYLOR,  C.  Both  these  acUons  arose  oat 
of  the  same  accident  and  rest  upon  the  same 
state  of  facts  and  present  the  same  questions. 
They  were  tried  separately  in  the  district 
court,  but  were  argued  and  submitted  togeth- 
er In  this  court.  In  both  cases  the  plaintiff 
recovered  a  verdict  and  the  defendant  ap- 
pealed from  an  order  denying  Its  motion  for 
judgment  notwithstanding  the  verdict  or  for 
a  new  trial.  Our  observations  apply  equally 
to  both  cases. 

The  questions  presented  are:  (I)  Whether 
the  facts  bring  the  cases  within  the  work- 
men's compensation  law;  and  (2)  whether 
the  evidence  is  sufilclent  to  sustain  the  find- 
ing of  negligence  on  the  part  of  defendant 

[1]  1.  Defendant  asserted  in  its  answer 
that  the  cause  of  action  came  within  and  Is 
governed  by  the  Workmen's  Compensation 
Law,  and  that  a  common-law  action  for  dam- 
ages will  not  lie.  By  consent  the  parties 
tried  this  issue  to  the  court  as  a  preliminary 
proceeding  before  beginning  the  trial  of  the 
case  proper,  and  the  court  ruled  that  the 
case  was  not  within  the  Compensation  Law. 
Defendant  urges  this  ruling  as  error. 

The  plaintiffs  were  employ^  of  the  North- 
ern States  Power  Company  and  members  of 
a  crow  engaged  In  maintaining,  altering  and 
repairing  its  power  lines  in  and  near  the  city 
of  St  PauL  The  crew  went  wherever  their 
services  were  needed  and  when  they  liad 
completed  the  work  at  one  point  would  pro- 
ceed to  another.  The  company  provided  aa 
auto  truck  with  a  driver  on  which  the  tools 
and  materials  used  by  the  crew  were  carried, 
and  upon  which  the  members' of  the  crew 
rode  when  moving  from  one  point  on  the  line 
to  another.  The  company  did  not  convey  the 
members  of  the  crew  to  ^be  place  of  work  iu 
the  morning,  nor  return  them  to  their  honie.'t 
at  night.  The  truck  was  kept  near  the  resi- 
dence of  its  driver  on  Rice  street  and  pro- 
ceeded from  there  la  tbe  morning  and  re- 
turned there  at  night  Member*  of  the  crew 
going  In  the  direction  traveled  by  tbe  truck 
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nrere  at  Hberty  to  ride  Oo  It  if  tbey  wiabed, 
and  availed  themael  ves  of  tiiia  privtlege  wtiea- 
pver  tlkejr  fonnd  it'conTealcDt  to  do  so.  On 
the  day  of  the  aoddeat  tbey  were  at  work 
on  Prior  avenue  a  short  distance  north  of 
University  avenue,  and  in  order  to  complete 
the  Job  had  vrortced  Until  nearly  10  o'clock  in 
the  evening,  several  hours  later  than  the 
usual  quittW  time.  The  forenan  then  an- 
nounced that  the  work  was  finished  and  di- 
rected the  men  to  report  at  another  location 
in  the  morning.  Two  of  the  men  had  depart- 
ed previously;  tlie  others,  including  the 
plaintiffs,  got  on  the  truck,  which  proceeded 
south  along  Prior  avenue  to  University  ave- 
nue, where  it  collided  with  one  of  defendant's 
street  cars.  The  injuries  for  which  plaintiffs 
seek  to  recover  were  sustained  in  this  colli- 
sion. 

The  Workman's  Compensatimi  Law,  in  sec- 
tion 8203,  G.  S.  1913,  provides  compensation 
for  Injuries  "arising  out  of  and  in  the  c  mrae 
of  employment,"  and  in  subdivision  (i>  of 
section  8230,  6.  S.  1913,  declares  that  thia 
proTiaion  is  "not  to  cover  workmen  except 
while  engaged  in,  on,  or  about  the  premises 
where  their  services  are  being  performed,  or 
where  tlieir  service  requires  their  presence 
as  a  part  of  such  service  at  the  time  of  the 
injury,  and  during  the  hours  of  service  as 
such  workm^i.'' 

It  is  clear  from  these  provisions  that  work- 
men who  have  completed  their  day's  work 
and  hare  left  the  premises  where  they  were 
employed  and  are  not  engaged  in  performing 
any  service  of  their  employment  are  not  cov- 
ered by  the  Ck>mpensation  Law  until  they 
again  enter  upon  the  performance  of  the  serv- 
ice for  which  they  are  employed.  In  the 
case  at  bar  it  will  be  noted  that  the  accident 
happened  after  the  employes  had  completed 
their  day's  work  and  bad  left  their  place  of 
employment  and  while  they  were  proceeding 
toward  their  respective  homes.  Although 
they  were  riding  on  the  truck  of  their  em- 
ployer, it  clearly  appears  that  their  contract 
of  employment  imposed  no  obligations  upon 
the  employer  to  transport  them  to  or  from 
the  place  of  work,  and  that  they  were  mere- 
ly riding  as  licensees  to  serve  their  own  con- 
venience. Their  service  for  the  day  bad 
terminated ;  they  had  left  <be  place  wliere 
such  service  had  been  performed  and  were  uo 
longer  engaged  in  performing  any  service  for 
their  employer.  Under  such  eircumstances 
they  were  not  within  the  provisions  of  the 
Compensation  Law  and  the  trial  court  ruled 
correctly.  Otto  v.  Duluth  St.  Ry.  Co.,  138 
Minn.  312.  164  N.  W.  1020. 

It]  2.  Prior  avenue,  extending  in  a  north- 
erly and  southerly  direction,  crosses  Univer- 
sity avenue,  extending  in  an  easterly  and 
westerly  direction,  at  the  foot  of  the  easterly 
approach  to  the  bridge  over  the  railway 
tractis  at  the  Minnesota  Transfer.  Two 
street  car  tracks  extend  along  University 
avenue,  over  which  interurban  cant  run  at 


frequent  Intervals,  west-bound  cars  running 
on  the  north  track  and  east-bound  on  the 
south  track.  University  avenue  is  a  wide 
street  Inuuediutely  north  of  the  west-bound 
track  is  a  platform  at  which  west-bound  cars 
receive  and  discharge  passengers.  This  plat- 
form is  about  30  feet  in  length  and  the  west 
end  of  it  is  about  75  feet  east  of  the  east 
line  of  Prior  avenue.  Between  this  platform 
and  the  north  line  of  University  avenue  and 
north  of  the  west-bound  interurban  track 
there  Is  another  street  car  track  which  ex- 
tends west  along  University  avenue  to  Prior 
avenue  and  then  turns  north  along  Prior 
avenue.  A  Hamline  car  was  standing  at  or 
near  the  platform  on  this  last-mentioned 
track  and  a  w^est-bound  interurban  car  stop- 
ped at  the  platform.  The  Hamline  car  start- 
ed toward  Prior  avenue,  and  a  trifle  later  the 
interurban  car  started  in  the  same  direction 
along  the  adjoining  track.  As  the  Hamline 
car  turned  north  on  Prior  avenue,  the  truck 
on  which  the  plaintiffs  were  riding  passed  It 
going  south  and  immediately  afterward  col- 
lided with  the  interurban  car.  The  view  be- 
tween the  driver  of  the  truck  and  the  motor- 
man  of  the  Interurban  car  had  been  obstruct- 
ed by  a  building  and  by  the  Hamline  car  un- 
til fhey  were  within  a  few  feet  of  each  oth- 
er. 

Defendant  insists  that  the  accident  result- 
ed solely  from  the  negligence  of  the  driver 
of  the  truck  and  that  there  is  no  evidence 
whidi  will  warrant  a  finding  of  negligence  in 
the  operation  of  the  street  car.  Defendant 
concedes  that  the  negligence  of  the  driver  of 
the  truck  Is  not  imputable  to  Ids  passengers, 
and  that  the  case  turns  upon  whether  the  evi- 
dence Justified  the  Jury  in  finding  that  de- 
fendant was  negligent  I  in  the  operation  of 
the  street  car. 

Plaintiffs  assert  that  defendant  was  negli- 
gent In  failing  to  have  the  car  under  control 
and  in  operating  It  at  an  excessive  and  dan- 
gerous rate  of  speed  without  giving  warning 
of  its  approach.  The  evidence  is  confiicting. 
The  motorman  testified  that  he  sounded  his 
Kong  continuously  after  leaving  the  platform 
until  the  collision;  the  occupants  of  the 
truck  testified  that  no  warning  was  given. 
Witnesses  testified  that  the  street  car  had 
attained  a  speed  of  no  more  than  6  or  8 
miles  per  hour  and  was  stopped  within  3  or  4 
feet  after  the  collision ;  other  witnesses  testi- 
fied that  the  street  car  was  running  at  tl>e 
rate  of  25  miles  per  hour  and  proceeded  25 
or  30  feet  after  the  collision  before  It  stoi»pe<l. 
Defendant  argues  forcibly  that,  the  dlstiiuce 
from  the  platform  whei'e  the  car  had  stoi)i)ed 
to  the  point  of  collision  being  not  more  than 
125  feet  and  being  upon  an  upgrade,  the  car 
could  not  have  attained  any  great  speed.  But 
a  policeman  who  saw  the  collision  measured 
the  distance  that  the  street  car  shoved  tlio 
truck  along  the  track  and  testified  that  this 
distance  was  25  feet.  If  this  testimony  Is 
true,  and  the  car  pushed  the  truck  sideways 


Digitized  by 


Google 


584 


169  NORTHWESTBBN  REPOBTER 


(Uinn. 


along  tbe  track  and  upgrade  for  that  dis- 
tance before  the  motorman  was  able  to  bring 
It  to  a  Rtop,  It  must  have  been  running  at  a 
high  speed  to  acquire  such  momentum.  We 
think  that  the  evidence  made  the  question  as 
to  defendant's  negligence  a  questlcm  for  tbe 
jury. 
Order  affirmed  In  both  cases. 


MINNEAPOLIS   HOLDING   CO.   ▼.   LAND- 

ERS-MORRISON-CHRISTENSON 

CO.  et  al.     (No.  20868.) 

(Supreme  Court  of  Minnesota.    Nov.  29,  191&) 

fSi/lIaJHu  bv  ihe  Covrt.) 

1.  MoBTOAOEs  9=>3S(1)— Deed  as  Mortoaoe 
—Evidence. 

In  an  action  for  a  decree  declaring  a  cer- 
tain warranty  deed  a  mortgage,  and  for  an  ac- 
counting thereunder,  it  is  held  that  the  flndinKS 
of  the  trial  court  that  the  deed  was  intended  by 
the  parties  as  an  absolute  transfer  of  tlie  prop- 
erty, and  not  as  security  for  an  indebtedness 
due  from  the  grantor  to  the  grantee,  are  sus- 
tained by  the  evidence. 

2.  Appeal  and  Errob  «=»173(7)  —  Conten- 
tion Not  Mask  Below. 

The  deed  in  question  was  executed  by  tbe 
officers  of  the  grantor,  a  corporation;  but  their 
authority  to  execute  the  same  was  not  involved, 
nor  in  any  way  litigated  on  the  trial,  and  it  is 
held  that  the  contention  on  appeal  that  the  offi- 
cers bad  no  such  authority  comes  too  late. 

3.  Mortqaqes  ^=>37(1)— Deed  as  Mobtqaqe 
—Exclusion  of  Evidence. 

Tbe  ruling  of  tbe  trial  court  excluding  a 
resolution  of  the  board  of  directors  of  tbe  gran- 
tor on  tbe  subject  of  the  execution  of  tbe  deed, 
on  its  face  purporting  to  authorize  tbe  execu- 
tion of  a  trust  deed  for  the  purposes  of  security, 
held  not  reversible  error,  since  it  was  not  shown 
to  have  been  Icnown  to  tbe  grantee  at  tbe  time 
of  tbe  transaction. 

Appeal  from  District  Court,  Hennepin 
County;   John  H.  Steele,  Judge. 

Action  by  the  Minneapolis  Holding  Com- 
pany against  the  Landers-Morrlson-Christen- 
son  Company  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Charles  B.  Elliott,  of  Minneapolis,  for  ap- 
pellant. 

Cohen,  Atwater  &  Shaw  and  C.  A.  Dalby, 
all  of  Minneapolis,  for  respondents. 

BROWN,  C.  J.  This  action  was  brought 
for  a  decree  declaring  a  certain  warranty 
deed  of  the  property  mentioned  In  the  opin- 
ion a  mortgage,  for  an  accounting  thereun- 
der, and  other  relief.  Defendants  bad  Judg- 
ment below,  and  plaintifif  appealed. 

The  facts  without  unnecessary  detail  are 
substantially  as  follows:  In  Augtist,  1910, 
R,  R.  Betcher,  Charles  S.  Rodner,  and  others 
associated  with  them,  purchased  and  acquir- 
ed title  to  certain  land  In  the  city  of  Minne- 
apolis with  the  purijase  of  constructing 
thereon  a  large  building  to  be  Icnown  as  the 
Lusltanla  Apartments.  Either  at  the  time 
of  such  purchase  or  soon  thereafter  the  par- 


ties named  mortgaged  the  property  to  Thorpe 
Bros,  for  tbe  sum  of  $27,000.  In  January, 
1911,  Betdier  and  assodateB  organixed 
the  Minneapolis  Investment  Syndicate,  In- 
corporated, to  which  the  property  was  con- 
veyed subject  to  that  incumbrance.  That 
company  then  proceeded  with  tbe  construc- 
tion of  the  apartment  building.  It  was  a 
large  undertaking,  and  it  became  necessary 
to  borrow  from  time  t^  time  considerable 
snms  of  money,  and  otherwise  to  incur  finan- 
cial obligations  for  building  material.  The 
company  thus  became  indebted  to  tbe  de- 
fendant Landers-Morrison-Christenson  Com- 
pany, a  corporatl<»i,  and  to  Jolin  C.  Landers, 
the  president  of  that  company,  tba  precise 
amount  of  which  is  not  very  material.  In 
March,  1011,  the  resources  of  the  investment 
company  seem  to  have  tteen  exhausted:  it 
was  then  Indebted  on  outstanding  obllgatloa«. 
aside  from  the  $27,000  mortgage.  In  the  sum 
of  about  $8,000,  and  it  was  estimated  tbat 
it  would  then  take  several  thousand  dollars 
mone  to  complete  the  building.  The  officers 
of  the  company,  acting  throu^  Betcber, 
who  seems  to  have  had  general  diarge  of 
the  investment  company  alTalrs,  applied  to 
Landers  for  relief  and  further  financial  as- 
sistance. The  result  of  thQ  negotiations  be- 
tween the  parties  was  the  execution  of  the 
warranty  deed  here  in  question,  by  which 
the  property  was  conveyed  unconditionally 
bj-  the  investment  company  to  Landers.  The 
deed  was  duly  recorded.  Plaintiff  has  suc- 
ceeded to  the  rights  of  the  investment  com- 
pany. 

lius  far  there  is  no  dispute  in  the  e\i- 
dence.  The  situation  is  substantially  as  stat- 
ed. The  real  and  only  controversy  as  to  the 
facts  has  to  do  with  the  terms  of  the  trans- 
action by  which  the  deed  was  executed  to 
Landers  as  just  stated.  It  is  the  contention 
of  plaintiff,  successor  to  the  investment  com- 
pany, that  the  purpose  of.  the  transaction 
was  to  secure  Landers  for  further  advance- 
ments to  enable  tbe  Investment  company  to 
complete  the  building;  that  it  was  not  the 
intention  by  the  deed  to  transfer  the  abso- 
H:te  and  unconditional  title  to  Landers.  De- 
fendants, on  the  other  hand.  Insist  that  when 
approached  by  Betcher,  acting  for  the  In- 
vestment company,  for  further  advances. 
Landers  declined  to  further  loan  his  credit, 
or  advance  the  amount  necessary  to  complete 
the  building,*  but  did  offer  to  purchase  the 
property  outright;  that  his  offer  was  ac- 
cepted, and  the  warranty  deed  executed  in 
consummation  of  the  transaction. 

Thus  was  presented  a  square  Issue  of  fact, 
and  the  trial  court  resolved  it  in  favor  of 
the  claim  of  defendants,  thereby  finding  that 
the  transaction  was  intended  as  one  of  pur- 
chase, and  not  one  of  security. 

[1]  1.  The  principal  question  presented  by 
the  appeal   is  whether   the  findings  of  the 
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court  are  clearly  and  maBifestly  against  the 
e^-idence.  We  answer  the  question  In  the 
negative.  The  evidence  is  very  volnmlnous 
and  embraced  within  something  over  1,000 
pages  of  printed  matter.  It  would  serve  no 
useful  purpose  to  discuss  it  in  detail  and 
we  refrain.  A  persuasive  argument  was  pre- 
sented by  eonnsel  for  appellant,  all,  how»ver, 
being  founded  on  the  theory  of  tlie  facts  as 
testified  to  by  the  witnesses  calleS  by  plain- 
tiff. But,  aside  from  various  circumstances 
lending  to  support  his  argument,  the  real  is- 
sue in  the  case  narrowed  down  to  one  of 
veracity  between  the  chief  witness  for  plain- 
tiff, Betcher,  and  Landers  on  the  part  of 
defendants,  and  perhaps  other  witnesses. 
There  was  a  direct  conflict  on  the  question 
of  the  purpose  of  the  transaction  by  which 
(he  property  was  conveyed  to  Landers.  The 
trial  court  rejected  the  teetUnouy  of  Betcher 
and  others  to  the  effect  that  it  was  one  of 
loan  and  security.  A  careful  consideration 
of  the  evidence  furnishes  no  sufficient  reason 
for  declaring  that  the  learned  trial  court  was 
iu  error.  We  therefore  sustain  the  findings 
witliout  comment  on  the  evidence,  or  attempt 
tc  demonstrate  the  correctness  of  the  con- 
eiosions  of  the  trial  court  Carver  v.  Bag- 
ley,  79  Minn.  114,  81  N.  W.  75T. 

[f]  2.  The  other  assignments  of  error  do 
not  require  extended  mention.  They  present 
no  ground  for  a  reversal.  The  contention 
that  the  officers  of  the  inveistment  company 
were  without  authority  to  execute  a  warran- 
ty deed  is  in  direct  conflict  with  the  the- 
ory of  the  plaintiff's  case  as  presented  by 
the  complaint  as  well  as  on  the  trial  below 
and  cannot  be  sustained.  The  complaint  af- 
firmatively alleges  the  execution  of  a  war- 
ranty deed,  and  that  it  was  so  executed  as 
security  and  not  as  an  absolute  transfer  of 
the  property  to  the  grantee.  The  whole  case 
was  tried  below  on  that  theory,  and  the  con- 
tention here  made,  by  new  counsel,  one  who 
did  not  participate  in  the  trial,  that  the  offi- 
cers had  no  authority  to  execute  the  deed  at 
all,  comes  too  late,  Behrens  v.  Kruse,  121 
Minn.  90,  140  N.  W.  339. 

[3]  3.  The  deed  in  question  was  formally 
executed  on  April  6, 1011.  A  week  preceding, 
or  OB  April  1st,  the  board  of  directors  of 
the  investment  company  adopted  a  resolution 
authorizing  the  execution  of  a  tJ*ust  deed 
to  the  grantee,  for  the  purpose  of  securing 
any  indebtedness  due  him;  the  property  to 
be  reconveyed  on  payment  of  the  same.  This 
was  offered  in  evidence  and  received,  as  we 
understand  tlie  record,  for  whatever  l>earlog 
it  might  have  on  the  authority  of  the  officers 
of  the  company  to  execute  a  deed  of  absolute 
conve.vance.  Plaintiff  claims  that  it  should 
have  been  received  for  all  purposes,  and  par- 
ticularly as  showing  a  limitation  on  the  au- 
thority of  the  officers  to  witer  into  any  trans- 
artlon  otherwise  than  as  security  for  the 


indebtedness  doe  the  grantee.  Whether  the 
ruling  of  the  trial  court  was  technically 
light,  or  technically  wrong,  we  do  not  stop 
to  consider.  The  resolution  was  inadmissible 
in  so  far  as  it  contradicted  the  allegations 
of  the  complaint;  and  tbougb  the  whole 
thereof  might  without  error  have  been  re- 
ceived for  whatever  effect  it  might  have  as 
disclosing  the  character  of  the  transaction 
as  authorized  by  thp  board  of  directors,  thCTe 
was  no  reversible  error  in  its  exclusion.  It 
is  not  claimed  that  the  resolution  came  to 
the  notice  of  the  grantee,  or  that  he  was  in 
any  way  advised  of  its  existence  at  the  time 
the  transaction  was  completed.  It  was  not 
therefore  binding  on  him  as  a  matter  of  law 
(Northland  Produce  Co.  v.  Stephens,  116 
Minn.  23,  133  N.  W.  03;  Daggett  v.  St.  Paul 
Tropical  Development  Co.,  169  N.  W.  252),  nor 
admissible  as  showing  a  mistake  in  the  con- 
ditions and  stipulations  of  the  deed  (Phoenix 
V.  Gargner,  IS  Minn.  430  [GU.  306] ;  27  Cyc. 
1007,  1008).  There  was  therefore  no  reversi- 
ble error  in  the  ruling  on  this  subject.  Though 
it  might  have  been,  the  resolution  was  not 
embodied  in  nor  referred  to  Itt  the  deed. 

4.  We  have  carefully  con.sldered  all  other 
assignments  of  error  and  find  therein  no 
basis  for  reversal. 

Judgment  affirmed. 


WHITB  et  ai.  v.  ERIOKSON.    (No.  20930.) 

(Supreme  Court  of  Minnesota.    Nov.  29,  1918.) 

(Si/tlaJiu»  6»  the  Court.) 

Bbokebs  ®=»86(3)— Exohasge  or  Pbopeety— 
Breach  bt  Pahtt— Question  por  Jury. 
In  an  action  by  Teal  estate  brokers  to  re- 
cover commissions  on  the  exchange  of  real  es^ 
tate,  it  bein^  conceded  that  there  was  no  riKbt 
of  recovery  if  one  of  the  partips  to  the  contract 
of  exchange  breached  the  contract  and  refused 
to  perform  its  terms,  the  question  whether  there 
wag  such  a  breach  is  held  to  have  been  a  ques- 
tion of  fact  for  the  Jury ;  and  the  court  erred 
in  directing  a  verdict  for  the  defendant  upon  the 
ground  that  as  a  matter  of  law  there  was  such 
breach. 

Appeal  from  District  Court,  Hennepin 
County ;  Joseph  W.  Molyneaux,  Judge. 

Action  by  S.  E.  White  and  others  against 
Andrew  Erickson.  From  an  order  directing 
a  verdict  for  defendant,  plalntlfTs  appeal. 
Beversed. 

Brady,  Robertson  &  Bonner,  of  Miuueapo- 
Us,  for  appellants. 

John  Ni  Berg,  of  Minneapolis,  for  respond- 
ent 

DIRELL,  J.  Action  by  the  plaintiffs,  real 
estate  brokers,  to  recover  commissions  on  the 
exchange  of  real  property.  The  court  direct- 
ed a  verdict  for  the  defendant  and  the  plain- 
tiffs appeal. 

The  defendant  Erickson  entered  into  a  con- 
tract with  Diets  and  Warner  by  which  he 
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was  to  exchange  North  Dakota  lands  tor  an 
aixartment  building  In  MliuieapoUs.  The 
controlling  qnestion  Ig  whether  Dletz  and 
Warner  as  a  matter  of  law  breached  their 
contract. 

The  contract  of  exchange  was  dated  Jan- 
tiary  13,  1917,  and  papers  were  to  be  passed 
January  20,  1917.  Dletz  and  Warner  were 
to  have  the  opportunity  of  examining  the 
lauds,  and  if  they  were  found  to  be  not  as 
represented  or  not  as  they  understood  them 
to  be  the  contract  wus  to  be  void. 

The  lands  were  subject  to  a  $4,000  mort- 
gage. Erlckson  was  to  pay  Dletz  and  War- 
ner $2,000  in  cash  upon  the  exchange. 

After  the  contract  was  made  Dletz  and 
Warner  sought  to  have  Erlckson  clear  the 
Xorth  Dakota  lands  of  the  mortgage  or  give 
them  an  additional  $2,000.  They  wrote  him 
as  follows; 

"Relative  to  the  agreement  to  convey  in  ex- 
change submitted  to  you  by  Coppage  and  Erans, 
we  beg  to  state  that  if  you  would  deed  this  prop- 
erty to  us  clear  of  incumbrance,  or  turn  over  to 
us  the  money  that  is  due  on  the  mortgage,  we 
will  be  in  a  position  to  carry  out  this  agree- 
ment. 

"However,  before  we  complete  this  transac- 
tion Mr.  Warner  will  inspect  the  land.  Kindly 
advise  us  immediately  if  this  is  satisfactory." 

About  the  same  time  Evans,  the  agent  of 
Dletz  and  Warner,  had  a  conversation  about 
the  transaction.  ■  They  do  not  agree  upon 
what  was  said.  Edcluon  claims  that  Evans 
told  him  that  they  had  a  report  on  his  lands 
and  would  not  close  the  deal  unleae  he  would 
pay  $2,000  more  In  cash  or  clear  the  land  of 
the  mortgage;  that  he  refused  to  accede  to 
this;  that  the  contract  was  then  definitely 
renounced  by  Dletz  and  Warner;  and  that 
he  acquiesced  and  elected  to  treat  the  con 
tract  at  an  end  and  his  obligation  under  It 
ceased.  He  says  that  the  contract  was  "kill 
ed"  by  Dletz  and  Warner,  apparently  refer- 
ring to  the  effect  of  the  conversation  with 
Evans  and  not  to  the  letter  quoted.  He  does 
not  seem  to  have  regarded  that  as  control- 
ling. Evans  does  not  agree  with  Erlckson's 
version  of  the  conversation.  He  says  that 
he  did  not  tell  him  that  Dletz  and  Warner 
would  not  make  the  deal  unless  $2,000  ad- 
ditional was  paid;  that  he  told  him  he 
thought  it  would  go  through  if  an  additional 
$2,000  was  paid  or  the  lands  cleared  of  the 
mortgage ;  that  he  did  not  tell  him  tliat  the 
deal  could  not  be  concluded  on  the  basis  of 
the  contract;  and  that  the  deal  was  never 
"turned   down." 

It  is  without  question  that  Evans  was  try- 
lag  to  get  more  money  If  he  could  and  that 
he  was  Instructed  to  do  so  by  Dletz  and  War- 
ner. He  was  "Jockeying"  for  better  terras. 
All  this  was  prior  to  the  time  fixed  for  dos- 
ing the  contract  and  within  such  time  Dletz 
and  Warner  offered  to  perform. 

If  there  was  a  breach  of  the  contract  by 
Dletz  and  Warner  by  a  renunciation  and  def- 
inite refusal  to  perform,  even  before  the  time 
of  x>crformance  came,  Erlckson  could  treat 


the  contract  at  an  end.  The  prladple  is  set- 
tled for  this  state.  GHAons  r.  Beote^  51 
MiniL  489,  53  N.  W.  756,  22  Ix  R.  A.  80; 
Sdieerschmldt  r.  Smith,  74  Minn.  224,  77 
N.  W.  34;  Alger-Fowler  Co.  v.  Tracy,  9s 
Minn.  432,  107  N.  W.  1124. 

The  court  directed  the  verdict  upon  the 
theory  that  Dletz  and  Warner  breached  the 
contract  by  refusing  to  perform  except  upon 
clmnged  terms,  and  that  Erlckson  was  Justi- 
fied in  electing  to  treat  It  at  an  end.  It  is 
claimed  by  the  defendant  and  conceded  by 
the  plaintiffs  that  If  Dletz  and  Warner  thus 
breached  the  contract  and  Erlckson  treated 
It  as  at  an  end  commissions  were  not  earned. 

We  are  unable  to  hold  as  a  matter  of  law 
that  Dletz  and  Warner  renounced  the  con- 
tract The  evidence  was  In  dispute  and  the 
question  was  one  of  fact  See  Dlngley  t. 
Oler,  117  V.  S.  490,  6  Sup.  Ct.  850,  29  L.  Ed. 
984 ;  Hoggson  r.  First  Nat.  Bank,  231  Fed. 
869,  146  C.  C.  A.  65,  and  cases  cited;  Victor 
Safe  &  Lock  Co.  v.  O-Neil,  48  Wash.  176,  93 
Pac.  214.  We  therefore  hold  tliat  the  direc- 
tion was  error. 

In  view  of  a  new  trial  It  may  be  noted  that 
there  was  a  qnestion  at  the  trial  whether 
there  was  an  agreement  on  the  part  of  Erlck- 
son, either  express  or  Implied  In  fact  to  pay 
the  plaintiffs  for  tbelr  services.  This  was 
for  the  Jury.  Jost  what  the  contract  for  com- 
missions was,  assuming  that  tbere  was  one. 
either  express  or  Implied,  and  whether 
they  were  earned  unless  an  exchange  was 
actually  made,  are  questions  not  involved  on 
this  appeal  and  not  concluded  by  this  oplniuiL 

Order  reversed. 


In  re  SLIMMER'S  ESTATE. 

LIPMAN  V.  BECHHOEFER  et  aL 

(No.  20917.) 

(Supreme  Court  of  Minnesota.    Nov.  29,  191S.> 

(Byttdbut  bti  the  CaurtJ 
1.  Dismissal  and  Nonsuit  d=>62— Fbaud  ox 

Courts— Injunction  in  Foreign  Coubt— 

Punishment— Evidence. 
Abraham  Slimmer  died  at  Dubuque,  Iowa. 
Substantially  all  of  bia  property  was  located  in 
St  Paul,  Ramsey  county,  Minnesota.  His  will 
was  probated  in  Ramsey  county  which  the  pro- 
bate court  found  to  be  his  domicile.  Adolph 
Lipman,  a  nephew,  appealed  to  the  district 
court.  The  trial  in  the  district  court  on  such 
appeal  is  de  novo,  and  the  burden  was  upon  the 
proponents  again  to  establish  the  will.  They 
noticed  the  taking  of  deDOsitions  of  necessary 
witnesses  at  Dabnquc.  The  day  before  the  date 
set  for  their  taking  the  treasurer  of  Iowa  ob- 
tained an  injunction  in  the  Dubuque  court  re- 
straining respondents'  connsel  and  the  notary 
public  and  the  witnesses  named  in  the  notice 
from  taking  or  giving  testimony  in  any  proceed- 
ing having  for  its  purpose  the  probatmg  of  the 
will  in  Minnesota,  or  the  administerintr  of  his 
estate  tbere,  or  the  determining  of  his  domicile 
to  be  there.  The  Iowa  counsel  for  Lipman,  who 
was  in  charge  of  the  appeal  and  the  contest  of 
the  will,  was  an  active  participant  in  the  pro- 
ceeding and  was  one  of  the  attorneys  for  the 
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state.  The  court  found  that  the  procMdins 
was  not  in  good  faitli,  that  the  purpose  of  Lip- 
man  wag  to  defeat  the  juriaiUction  of  the  Minne- 
sota courts  by  the  suppression  of  necessary  evi- 
dence, and  that  he  acted  in  fraud  of  the  court 
and  of  the  proponents  of  the  will.  It  is  held 
that  the  evidence  sustains  such  finding. 

2.  CorBTs  «=»30— Maintenance  of  Jubibdic- 

TION — COEBCIVB   MeaSURF.8. 

A  court  haa  inherent  power  to  render  its 
jurisdiction  effective ;  and  when  a  litigant  dis- 
obeys a  proper  order,  or  commits  a  fraud  on  the 
court  or  the  opposing  party,  so  as  to  render  ju- 
risdiction ineffective,  he  may  be  subject  to 
coercive  measures. 

3.  CONBTirUTIONAL    IiA.W    «=9316— DiBUisaAi, 

AND  Nonsuit  «=»62— Fbaud  on  Court— In - 

JUNCTION  IN  POEKIQN  C!oUBT— APPROPRIATE 

Relief— Doe  PRoCEaa  of  Law. 
The  order  dismissing  Lipman's  appeal,  made 
by  the  district  court  on  motion  of  the  propo- 
nents, unless  within  a  stated  time  he  procured 
the  dismissal  of  the  Iowa  injunction  so  that 
the  witnesses  whose  testimony  was  sought  would 
be  available  was  appropriate  relief;  and  such 
dismissal  was  not  a  denial  of  due  process  to  the 
appellant. 

Appeal  from  District  Court,  Baraaey 
County;  Ftederidt  N.  Dickson,  Judge. 

In  the  matter  ot  the  estate  of  Abraham 
Slimmer,  deceased.  Proceedings  by  Charles 
Bechhoefer  and  another,  as  executors,  to  pro- 
bate TV-Ill.  From  an  order  admitting  the  wtU 
to  probate,  Adolph  Lipmon  appealed  to  the 
district  court;  and,  from  an  order  condition- 
ally dismissing  his  appeal,  be  api^eals. 
AfHrmed. 

Kiigene  Bryan,  of  St.  Paul,  and  L.  H. 
Salinger,  of  Qarroll,  Iowa,  for  appellant. 

O'Brien,  Young,  Stone  &  Horn,  of  St.  Paul 
(Leopold  Haramel,  of  Milwaukee,  Wis.,  of 
counsel),  for  respondents. 

DIBE3LL,  J,  The  will  of  Abraham  Slim- 
mer was  probated  In  Ramsey  count.v,  Minn. 
Charles  Bechhoefer  and  Abraham  Slimmer, 
the  resi>ondent8  here,  both  of  St.  Paul,  in 
Ramsey  county,  were  nominated  executors 
by  the  will,  and  they  proposed  It  for  probate. 
Adolpb  Lipaian,  a  nephew  of  Slimmer,  ai>- 
peuled  to  the  district  court  The  district 
court  conditionally  di8mi!i.sed  the  appeal, 
and  he  appeals  to  this  court 

[1]  1.  -ibraliam  Slimmer  died  at  Dubuque, 
Iowa,  ou  August  15,  1917.  His  will  and  its 
two  codicils  re<?lted  that  he  was  a  resident 
of  Ramsey  county,  Minnesota.  The  will  and 
first  codicil  were  executed  at  Dubuque.  The 
last  codicil  was  executed  at  St  Paul. 

Slimmer  left  an  estate  of  something  over 
$oOO,000.  all  In  personal  property.  Substan- 
tUiUy  all  of  it,  consisting  of  an  Interest  as 
partner  in  a  partnership  doing  business  at 
St.  Paul,  was  physically  locateU  In  Minnesota. 

Slimmer  left  a  number  of  collateral  heirs 
but  no  direct  ones.  Ko  nearer  relationship 
than  that  of  nephew  and  niece  is  sliown.  He 
bequeathed  something  like  $29,000  to  various 
of  his  relatives  and  friends.  IVot  all  of  bis 
relatives  were  remembered.  He  bequeathed 
something  like  $45,000  to  various  benevolent 


and  educational  institutions.  The  residue  of 
liis  estate  he  bequeathed  to  the  Jewish  Hospi- 
tal Association  of  Milwaukee,  Wis. 

The  will  was  admitted  to  probate  in  Ram- 
sey county  on  October  8,  1917.  All  of  the 
heirs  and  others  interested  bad  due  notice. 
Lipman  was  ia  St  Paul  at  the  time,  aud 
knew  of  the  hearing,  but  to<^  no  part  The 
court  found  that  Slimmer  was  a  resident  of 
Ramsey  county  and  that  he  was  of  testa- 
mentary capacity  and  that  tlie  will  was  duly 
executed. 

Lipman  appealed  to  the  district  court  on 
November  6,  1917.  The  substantial  grounds 
of  his  appeal,  as  disclosed  in  his  objections 
flied,  were  that  the  will  was  not  proiierly 
executed,  that  Slimmer  was  not  a  resident  of 
Ramsey  county,  and  that  be  was  not  of  tes- 
tamentary capacity.  Prior  to  the  probate  of 
the  w^iU  there  bad  been  a  conference  of  the 
heirs  at  Chicago.  At  this  conference  it  was 
decided  that  a  contest  sliould  be  made,  and 
that  an  appeal  should  be  taken  in  Lipman's 
name;  and  it  was  understood  that  the  Iowa 
counsel  appearing  ou  this  appeal  would  have 
charge  of  the  litigation  and  so  he  has  had 
from  the  beginning  and  now  has. 

The  appeal  was  noticed  for  trial  on  Jan- 
uary 30,  1918.  The  trial  in  the  district  court 
on  appeal  from  the  probate  court  is  a  trial 
de  nova  It  became  necessary  for  the  exec- 
utors to  produce  for  the  second  time  proofs 
of  the  execution  of  the  will  and  the  testa- 
mentary capacity  of  Slimmer  and  his  domi- 
cile. Tills  necessitated  the  taking  of  testi- 
mony in  Dubuque  where  the  will  and  brat 
codicil  were  executed. 

The  executors  gave  notice  of  the  taking  of 
depositions  at  Dubuque  on  January  8,  1018. 
On  January  7,  1918,  when  one  of  the  coun- 
sel for  the  executors  was  in  Dubuque  to  par- 
ticipate In  the  taking  of  the  deposiUons,  the 
treaaurer  of  Iowa  procured  the  appointment 
of  an  administrator  of  Slimmer  iu  the  Du- 
buque court,  and  on  the  same  day  procured  un 
ex  parte  iujucctlon  restraining  couum-1  from 
inking  testimony  before  any  officer  la  Iowa 
for  use  in  any  proceeding  iu  Minnesota  hav- 
ing for  its  purpose  the  probating  of  Slim- 
mer's  will,  or  the  administration  of  his  es- 
tate, or  the  determination  that  be  was  a  resi- 
dent of  Minnesota,  restraining  the  notary 
from  taking  tlie  testimony  of  any  witnesses 
In  such  a  proceeding,  and  restraining  Uie  wit- 
nesses named  in  the  notice,  among  whom 
were  the  witnesses  to  the  will  and  the  first 
codicil,  from  appearing  or  giving  testimony 
before  the  notary  or  any  ofiicer  in  the  state 
of  Iowa  or  any  other  place  in  any  proceeding 
having  for  its  purpose  the  probating  or  ad- 
ministering of  the  estate  of  Slimmer  in  Min- 
nesota or  determining  his  domicile  or  the  vu- 
lldity  of  this  will.  Obedience  to  this  iiij  unc- 
tion prevented  the  executors  from  proceeding 
with  the  proof  of  the  will. 

The  grounds  of  the  injunction,  as  appears 
from  the  petition  for  it,  were  that  Slimmer 
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was  domiciled  In  Iowa ;  that  tbe  prooeedlngB 
in  tbe  state  of  Minnesota  were  a  fraud  npon 
the  state  of  Iowa ;  tbat  if  tbe  state  of  Iowa 
did  not  appear  tbe  Minnesota  conrts  would 
adjndge  that  be  was  domiciled  in  Minnesota; 
tbat  Iowa  shotdd  not  be  required  to  submit 
the  inestion  of  domicile  to  tbe  Minnesota 
courts;  and  tbat  Iowa  intended  bringing  an 
action  in  tbe  Supreme  Coort  of  tlie  United 
States  for  the  purpose  of  having:  an  adjudica- 
tion tbat  Slimmer  was  domiciled  in  Iowa. 
Bade  of  all  tbls  was  the  claim  tbat  Summer's 
property  was  subject  to  an  inheritance  tax  in 
Iowa  and  that  Iowa  was  entitled  to  collect 
general  taxes  for  years  when  Slimmer  had 
omitted  to  pay. 

Upman'»  attorney  took  part  in  the  pro- 
ceedings in  tbe  Dubuque  court  and  was  ac- 
tive in  tbem.  He  was  one  of  tbe  attorneys 
for  tbe  state.  He  had  charge  of  tbe  taldng 
of  tbe  depositions  in  the  Minnesota  case  and 
knew  the  names  of  the  witnesses  and  tbe 
notary.    He  made  use  of  this  knowledge. 

Tbe  court  found  that  the  proceeding  In  tbe 
Dubuque  court  was  not  in  good  faith;  that 
it  was  instituted  to  prevent  the  respondents 
from  procuring  the  testimony  of  necessary 
witnesses;  tbat  its  purpose  was  to  prevent 
the  respondents  from  proving  the  execution 
of  the  will,  tbe  testdtnentary  capacity  of  the 
decedent,  and  bis  place  of  residence;  tbat  it 
was  an  unlawful  interference  with  the  pro- 
ceedings in  the  Minnesota  court;  and  tbat 
It  was  a  fraud  npon  tbe  rights  of  tbe  re- 
spondents and  the  beneficiaries  under  the 
will. 

Tbe  court  thereupon  entered  an  order  that 
tbe  appeal  of  Lipman  be  dismissed  unless 
the  proceedings  In  Iowa  be  dismissed  vrlthln 
ten  days  after  service  of  the  order.  From 
tbls  order  Lipman  appeals. 

In  substance  the  conrt's  findings  are  well 
sustained.  That  the  purpose  of  counsel  was 
to  defeat  the  Jurisdiction  of  the  Mlnnesotn 
courts  is  not  to  be  denied.  The  probate  de- 
cree was  binding  unless  changed  on  appeal. 
He  Invoked  the  Jurisdiction  of  the  district 
court  by  his  appeal  and  then  sought  to  keep 
from  the  court  tbe  evidence  essential  to  an 
adjudication.  That  Lipman  Is  chargeable 
with  what  his  counsel  did  is  not  open  to  se- 
rious question.  He  was  In  entire  charge  of 
the  appeal  for  Lipman  and  for  others  Inter- 
ested In  the  contest  of  tbe  will.  So  nearly 
as  an  attorney  can  be  he  was  the  alter  ego 
of  hi.s  client. 

[2]  2.  That  a  court  has  Inherent  power 
to  maintain  Its  Jurisdiction  and  render  It  ef- 
fective In  behalf  of  litigants  Is  not  to  be  ques- 
tioned. When  a  litigant  disobeys  a  proper 
order,  or  commits  a  fraud  on  the  <*onrt  or 
the  opposing  party,  tbe  result  of  which  is 
that  the  jurisdiction  of  the  court  Is  Ineffec- 
tual, he  may  be  subjected  to  proper  coercive 
measures.  What  ouglit  to  be  done  depends 
upon  tbe  particular  circumstances.  A  stay 
may  be  granted,  or  relief  may  be  denied 


him,  or  a  pleadlBg  may  be  stridten  out,  or  a 
complaint  may  be  dismissed.  Tbe  general 
principle  is  illustrated  in  many  cases  though 
one  similar  In  its  facts  to  the  case  before  ns 
is  not  found  nor  is  it  supposed  that  there  is 
one.  Gross  v.  Clark.  87  X.  Y.  272  (refusal  to 
file  bill  of  particulars;  complaint  stricken 
out);  Haskell  r.  SulliTan.  31  Mo.  435  (re- 
fusal of  defendant  to  appear  as  a  witness 
when  subpcenaed;  answer  stricken  out  and 
Jndgment  against  him) ;  Campbell  r.  Jus- 
tices, 187  Mass.  509,  73  X.  E.  CSS,  69  Ll  R.  A. 
311,  2  Ann.  Cas.  462  (plaintiff,  in  contempt  for 
violation  of  Injunction,  not  entitled  to  pro- 
ceed) ;  Barney  r.  Barney,  6  D.  C.  1  (refusal 
of  defendant  to  bring  wards  within  Juris- 
diction of  court ;  answer  stricken) ;  Casteel 
V.  Casteel,  38  Ark.  477  (refusal  of  plaintiff  to 
pay  alimony ;  complaint  dismissed  and  case 
heard  on  cross-bill);  Hammond  Packing  Co. 
V.  Arkansas,  212  U.  S.  322,  29  Sup.  Ct.  370, 
53  L.  Ed.  530,  15  Ann.  Cas.  645  (refusal  of 
defendant  to  produce  books ;  answer  stricken 
out  and  Judgment  entered);  Lovette  v.  Els- 
slg,  92  Mich.  461,  52  X.  W.  750  (failure  to  file 
hill  of  particulars;  striking  oat  pleading); 
Peel  T.  Peel,  50  Iowa,  521  (refusal  to  pay  ali- 
mony; striking  out  answer);  Schroeder  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa,  375  (refusal  to 
submit  to  phydcal  examination;  striking 
from  pleadings  claim  of  permanent  injury 
suggested  as  proper) ;  Wilson  v.  Fowler,  44 
Hun  (X.  T.)  89  (failure  of  defendant  to  fur- 
nish bin  of  particulars ;  counterclaim  strick- 
en out) ;  Wanek  v.  Winona,  78  Minn.  98,  '80 
N.  W.  851,  46  L.  R.  A.  448,  79  Am.  St.  Rep. 
354  (order  for  physical  examination  of  plain- 
tiff; dismissal  for  refusal) ;  Johnson  v.  Rob- 
inson, 20  Minn.  (Gil.  153)  170  (failure  to 
bring  In  parties ;  dismissal) ;  State  v.  District 
Court,  139  Minn.  464,  166  N.  W.  1080  (pay- 
ment of  costs;    stay). 

If  it  was  proper  to  give  relief  to  respond- 
ents hardly  any  other  than  that  granted 
would  have  been  effective  or  complete.  A 
stay  would  have  meant  nothing  but  indefinite 
delay  terminable  only  at  tbe  election  of  the 
appellant.  This  would  have  been  intolerable, 
contrary  to  the  policy  of  the  law  In  the  ad- 
ministration of  estates,  and  unjust  to  the 
beneficiaries.  The  executors  might  have  ask- 
ed relief  in  Iowa.  The  Injunction  was  grant- 
ed ex  parte  and  probably  much  as  a  matter 
of  course  as  are  temporary  restraining  or- 
ders under  our  practice."  We  do  not  allow 
ourselves  to  believe  tbat  the  Dubuque  court 
would  upon  a  hearing  have  continued  Its  in- 
junction preventing  witnesses  within  Its  Ju- 
risdiction testifying  in  a  proceeding  iiendlng 
In  a  sister  state,  the  right  to  whose  testi- 
mony is  enforced  In  comity  and  often  granted 
by  statute.  But  we  should  not  put  litigants 
proceeding  In  a  court  having  Jurisdiction  to 
the  trouble  and  expense  and  delay  attendant 
upon  long  litigation  in  another  state  and  to 
the  possible  hazard  of  submitting  themselves 
to  its  final  Jurisdiction.     The  relief  given 
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should  be  sostalaed  unless  there  be  a  constl- 
tuttonal  objection  to  It. 

[3]  In  enforcing  the  right  of  one  Utigaiit  due 
process  must  not  be  denied,  his  adversary. 
Whether  the  dismissal  of  the  appeal  was  a 
denial  of  due  process  Is  a  question  not  sug- 
gested by  appellant  and  we  do  not  have  his 
help  upon  it.  It  is  a  live  question  In  the  case 
and  one  not  free  of  difficulty.  Connsel  for 
respondents  have  discussed  It  and  have  cited 
authorities. 

At  the  outset  It  should  be  observed  that 
there  is  no  question .  but  that  the  Ramsey 
probate  court  had  jurisdiction.  Slimmer 
was  domiciled  either  in  Ramsey  county  or 
In  Iowa.  He  had  property  in  Ramsey.  The 
fact  that  he  died,  leaving  property  in  Ram- 
sey, gave  the  prolate  court  Jurisdiction  of  his 
Minnesota  assets,  whether  he  was  testate  or 
Intestate,  and  regardless  of  his  dtwilcile.  '  G. 
S.  1013,  {  7205;  Gregory  v.  Lansing,  115  Minn. 
73,  131  N.  W.  1010;  In  re  Southard's  WUl, 
48  Minn.  37,  50  N.  W.  932;  Frldley  v.  Fann- 
ers' &  Mechanics*  Savings  Bank,  136  MUm, 
333,  162  N.  W.  454,  L.  R.  A.  1917E,  544;  State 
V.  Probate  Court,  130  Minn.  26©,  153  N.  W. 
530.  Slimmer  left  property  In  Iowa.  The 
proper  Iowa  court  had,  so  far  as  our  knowl- 
edge goes,  jurisdiction  of  his  Iowa  estate. 
I:3ther  may  determine  the  fact  of  his  domi- 
cile. Neither  can  control  the  determination 
of  the  other,  ^ake^  v.  Baker,  B)ccles  &  Co., 
242  U.  S.  394,  37  Sup.  Ct  152,  61  L.  Bd.  386; 
Overby  v.  Goidon,  177  U.  S.  214,  20  Sup.  Ct 
0)03,  44  L.  Bd.  741 ;  Thonnann  v.  Frame,  176 
U;  8.  350,  20  Sup.  Ct.  446,  44  It  Bd.  500; 
Burbank  v.  Ernst,  232  U.  S.  162,  34  Sup.  Ct 
299,  58  L.  Ed.  551;  TUt  v.  Kelsey,  207  U.  S. 
43.  2S  Sup.  Ot.  1,  52  L.  Bd.  05.  Neither  can 
control  the  administration  of  the  whole  es- 
tate as  a  unit  This  result  comes  because 
there  is  not  a  single  jurisdiction  to  whl(di 
all  the  property  of  the  estate  and  all  concern- 
ed with  It  are  subject. 

It  is  worth  while  to  note  that  the  bearing 
In  the  probate  court  which  resulted  In  the 
admission  of  the  will  to  probate  was  had 
upon  due  process.  Lipman  and  all  others 
were  parties  to  it  It  resulted  in  a  valid  de- 
cree reviewable  only  on  appeaL  Tbe  right 
of  appeal  to  the  district  court,  with  a  trial 
de  novo  there,  is  statutory,  not  oonstitutlonal. 
It  need  not  have  been  given.  Of  course  if 
no  appeal  to  the  district  court  were  provided 
by  statute  there  would  under  the  Constitution 
be  a  right  of  review  in  the  Supreme  Court  on 
certiorari  for  error. 

•  The  constitutional  question  is  somewhat 
discussed  In  Hammond  Packing  Co.  v.  Ar- 
kansas, 212  U.  S.  322,  29  Sup.  Ct  370,  53 
L.  £d.  530,  15  Ann.  Cas.  645,  which  involved 
an  order  striking  out  an  answer  of  a  defend- 
ant refusing  to  produce  evidence  as  required 
by  a  stattite  and  entering  judgment  against 
it  unheard.  There  was  a  statutory  basis  for 
the  order.  This  was  not  controlUng.  It  was 
distinctly  stated  that  the  legislative  de- 
partment was  Impotent  to  endow  the  judicial 


department  with  power  to  disregard  the  oon- 
stitutlonal requirement  of  due  process.  In 
distinguishing  Hovey  v.  EUllott,  167  U.  S, 
409,  17  Sup.  Ct  841,  42  I*  Ed.  216,  which 
held  that  a  party  could  not  be  punished  for 
contempt  by  striking  out  an  answer  and  en- 
tering judgment  as  by  default,  the  court  said: 

"In  the  former  due  process  of  law  was  de- 
nied by  the  refusal  to  hoar.  In  this  the  preser- 
vation of  due  process  was  secured  by  the  pre- 
sumption that  the  refusal  to  produce  evidence 
material  to  the  adatinistration  of  due  process 
was  but  an  admission  of  the  want  of  merit  in 
the  asserted  defense." 

In  the  case  before  us  there  la  involved  no 
statute  creating  a  presiimption  or  authorteing 
a  dismissal;  but,  as  stated  in  the  case  from 
which  we  have  quoted,  a  statute  cannot  make 
that  due  process  which  Is  not  Lawson  v. 
Black  Diamond  Coal  Mining  Co.,  44  Wadi. 
26,  88  Paa  1120,  and  lUUiois  Central  Ry.  Co. 
v.  Sanford,  75  Miss.  862,  23  South.  855, 
942,  resemble  the  Hammond  Case. 

AUen  V.  Georgia,  166  U.  S.  138,  17  Sup.  Ct 
525,  41  h.  Ed.  949,  is  cited.  The  defendant 
was  convicted  of  crime  and  sued  out  a 
writ  of  error.  Before  the  day  of  hearing  he 
escaped  from  custody.  The  court  ordered 
the  writ  dismissed  unless  within  a  given  time 
be  surrendered  or  was  recaptured.  He  was 
later  captured  and  re-sentenced  and  the  dis- 
missal of  the  writ  was  held  not  a  denial  of 
due  process.  The  theory  was  that  his  es- 
cape, preventing  the  effective  hearing  of 
his  appeal,  was  so  much  an  abandonment  ot 
it  that  the  court  could  prescribe  tlie  condi- 
tions 'under  which  it  would  be  heard  and  if 
he  did  not  conform  to  thorn  dismiss  it  with- 
out denying  him  due  process.  The  same  re- 
sult is  reached  on  one  theory  or  another  in  a 
number  of  state  courts  and  it  is  the  general 
doctrine.  Gentry  v.  State,  91  Ga.  669,  17  S. 
E.  956,  and  cases  cited ;  Sherman  v.  Common- 
wealth, 14  Qrat.  (Va.)  677;  Commonwealth  v. 
Andrews,  97  Mass.  543. 

It  is  not  clear  that  the  appellant  could 
have  dismissed  the  Iowa  action  so  as  to  re- 
lease the  witnesses.  He  was  not  In  sole  con- 
trol of  it  It  is  not  shown  that  he  could  or 
that  he  could  not  If  he  could  not  he  knew 
when  he  participated  in  the  proceeding  hav- 
ing in  view  the  defeat  of  jurisdiction  in  Min- 
nesota that  he  could  not  He  knew  the  risk 
and  made  his  choice. 

In  maintaining  its  jurisdiction  and  pre- 
venting a  fraud  upon  itself  and  upon  liti- 
gants the  court,  under  the  circumstances 
disclosed,  could  conclusively  presume  that  the 
appeal  was  without  merit,  unless  the  appel- 
lant rendered  available  the  testimony  the 
use  of  which  he  prevented  by  the  Injunction, 
and  dismiss  it  The  dismissal  does  not  In- 
volve the  Imposition  of  punishment  but  the 
indulgence  of  a  presumption.  We  hold  that 
the  conditional  dismissal  was  not  a  denial 
of  due  process. 

We  gather  from  the  record  that  there  may 
be  some  sut>stance  in  the  claim  that  Slimmer 
resided  in  Iowa.    It  is  however  shown  that 
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he  voted  In  Minnesota  and  that  he  paid  his 
Incorne  taxes  in  Minnesota.  It  may  be  as- 
snmed  that  his  property  in  Minnesota  paid 
taxes.  The  evidence  Is  not  here  and  the 
question  Is  one  of  fact  which  has  never 
been  determined  In  the  usual  way.  The  Min- 
nesota court  has  no  disposition  to  embarrass 
Iowa  In  the  collection -of  its  taxes  to  the  ex- 
tent that  its  legislation  and  jurisdiction  per- 
mits. It  has  no  desire  to  have  it  determined 
that  Slimmer  was  domiciled  in  Minnesota  if 
in  fact  he  was  domiciled  in  Iowa,  nor  that 
he  was  of  testamentary  capacity  if  he  was 
not.  It  Is  Its  duty  to  protect  Ita  Jurisdiction 
over  the  estate  of  Slimmer  in  Minnesota. 
Minnesota  has  an  Inheritance  tax  to  collect, 
some  of  the  beneficiaries  are  in,  Minnesota, 
and  there  may  be  Minnesota  creditors.  Its 
jurisdiction  it  will  not  surrender.  It  does 
not  Interfere  with  the  jurisdiction  of  Iowa. 

The  executors,  under  trying  conditions, 
have  been  seeking  only  a  fair  opportunity  to 
present  their  evidence.  T*e  record  does  not 
show  the  date  of  the  service  of  the  order 
from  which  the  appeal  is  taken.  It  there- 
fore does  not  appear  what  time  if  any 
Lipman  has,  assuming  his  bond  to  be  a  super- 
sedeas, in  which  to  remove  the  obstacles 
which  he  has  created.  Notwithstanding  the 
trouble  occasioned  the  executors  the  trial 
court  upon  the  going  down  of  the  remittitur 
may  exercise  such  discretion  as  It  has  In 
giving  him  an  opportunity  to  release  the 
witnesses  and  others  from  the  effect  of  the 
Iowa  Injunction.  If  such  opportunity  is 
given,  the  rights  of  the  executors  can  be 
properly  safeguarded  and  so  they  should  be. 

Order  affirmed. 


NASn  v.  MINNEAPOLIS  &  ST.  LOl'IS  K. 
CO.    (No.  21019.) 

(Supreme  Court  of  Minnesota.    Nov.  29,  191&.) 

(ByUahut  hv  the  Court.) 

1.  Appeal  and  Ebror  €=3l201(6)— Rekand — 
Amendment — Departure. 

Where  a  complaint  states  a  cause  of  action 
for  damagpg,  under  the  federal  Employers'  Ija- 
biUty  Act  (Act  April  22,  1908,  c.  149,  35  Stat. 
05  [U.  .S.  Comp.  St.  1916,  §$  8(i57-8li65J),  for 
death  by  wrongful  act  occurring  in  the  state  of 
Iowa,  and  plaintiff  recovered  judgment,  which 
was  reversed  upon  appeal,  an  amendment  of 
the  complaint  eliminating  therefrom  all  allega- 
tions relating  to  interstate  commerce  and  the 
application  of  the  federal  act,  and  pleading  in 
lieu  thereof  certain  statutes  of  the  state  of  Iowa, 
does  not  constitute  a  departure  from  law  to  law, 
and  the  pleading  of  a  new  cause  of  action. 

2.  Appeal  and  Ebbob  «=s1201(6)— Rekand— 
Amendment— New  Cause  of  Action. 

Plaintiff  haa  but  one  cause  of  action,  viz. 
the  wrongful  act  of  the  defendant  in  causing  the 
injury  to  plaintifTs  intestate  which  resulted  in 
his  death.  This  cause  of  action  exists  by  virtue 
»f  the  statute,  which  authorizes  suit  in  such 
cases  by  the  representative  of  the  estate  of  the 
defeased  person. 


3.  Limitation  of  Actions  <S=>127(6)— Amend- 
ment—Same  Cause  of  Action. 

Plaintiff  having  but  one  oause  of  action,  the 
proposed  amendment  was  in  support  of  the  orig- 
mal  complaint,  and  the  statute  of  limitations 
affords  no  defense. 

4.  Master  and  Servant  «=»401— Pleading— 
Applicatiow  of  Workmen's  Com pensatiox 
Act. 

That  a  Workmen's  Compensation  Law  (see 
Acts  35th  Gen,  Assem.  c.  147)  existed  in  the 
state  of  Iowa  at  the  time  of  the  injury  is  unim- 
portant; it  being  a  matter  of  defense,  to  be 
pleaded  and  its  application'  shown. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Hugo  O.  Hanft,  Judge. 

Action  by  E)mma  F.  Nash,  as  admiDi!«- 
tratrix,  etc.,  against  the  Minneapolis  &  St. 
Louis  Railroad  Company.  There  was  a 
mandate  from  Minnesota  Supreme  Court  re- 
vei:slng  the  Judgment  for  plaintiff  entered 
upon  the  verdict,  after  Its  reversal  by  United 
States  Supreme  Court  (242  U.  S.  619.  37 
Sup.  Ot  239,  61  L.  Ed.  531),  and  from  an 
order  denying  plaintiff's  application  for  leave 
to  amend,  she  aro«als.  Order  reversed,  with 
directions. 

Barton  &  Kay,  of  St.  Paul,  for  appellant. 
F.   M.  Miner.   M.   M.   Joyce,   and   Donald 
Evans,  all  of  Minneapolis,  for  respondent. 

QUINN,  J.  Action  brought  in  the  district 
court  of  Ramsey  county  to  recover  under  the 
federal  Employers'  Liability  Act  for  the 
death  of  plaintiff's  husband,  wTiich  occur- 
red on  July  15,  1914,  as  the  result  of  acci- 
dental Injury  to  his  person  received  on  the 
7tb  day  of  that  month  while  in  tlie  employ 
of  the  defendant  in  the  state  of  Iowa. 

It  is  alleged  In  the  complaint  that  at  the 
time  of  his  injury  plaintiff's  intestate  was 
in  the  employ  of,  and  ^t  work  as  a  bridge 
hand  for,  the  defendant  on  its  line  of  in- 
terstate railway  In  the  state  of  Iowa;  that 
the  work  In  which  he  was  engaged  was  liv 
connection  with  and  a  part  of  Interstate  com- 
merce, in  which  the  defendant  was  then 
engaged;  that  the  defendant  negligently 
furnished  to  and  for  use  by  the  bridge  crew, 
of  which  the  deceased  was  a  member,  a  cer- 
tain gasoline  car;  that  It  negligently  i>er- 
mltted  the  control  lever  and  machinery  of 
said  car  to  be  and  remain  In  such  defective 
condition  that,  when  the  car  was  pushed 
or  moved  along  upon  the  track,  the  engine 
would  automatically  go  into  operation ;  that 
while  the  plaintiff's  Intestate  was  engaged  in 
the  duties  of  his  employment  the  defendant, 
through  one  of  its  servants,  a  member  of 
such  bridge  crew,  negligently  caused  said 
car  to  be  pushed  along  and  upon  its  track 
and  put  into  operation,  so  that  said  car  was* 
carelessly  and  negligently  run  against  and 
upon  the  plaintiff's  Intestate,  thereby  caus- 
ing the  injury  which  resulted  in  his  death, 
all  without  fault  or  negligence  upon  his: 
part. 

The   plaintiff    recovered    a    verdict    upon 
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vrhich  Judgment  wa«  ottered.  The  Jodgment 
fo  entered  was  ultimately  reversed  by  the  Su- 
preme Gonrt  of  the  United  States  (242  TJ.  S. 
619,  37  Sap.  Ct  239,  61  I*  Bd.  531),  upon 
the  ground  that  decedent  was  not,  at  the 
time  of  his  injury,  engaged  in  interstate 
commerce,  and  therefore  the  federal  act  did 
not  apply.  Pursuant  to  the  order  of  that 
court  a  mandate  was  Issued  from  this  court 
and  filed  with  the  district  court  on  February 
1,  1918,  reversing  the  Judgment  entered  upon 
the  verdict  Judgment  was  not  so  entered 
when  the  plaintiff  made  application  to  have 
the  Judgment  entered  upon  the  verdict  set 
aside,  and  for  leave  to  am«id  her  complaint 
by  eliminating  therefrom  all  allegationB  to 
the  effect  that  the  defendant's  line  of  road 
tras  an  Interstate  highway,  and  that  Its 
buildings  and  equipments  referred  to  were 
used  in  interstate  commerce,  and  that  the 
work  In  which  deceased  was  engaged  at  the 
time  of  his  injury  was  interstate,  and  by 
pleading  in  lieu  thereof  certain  provisions 
of  the  statutes  of  the  state  of  Iowa,  which 
provide  for  the  survival  of  actions  and  tte 
distribution  of  money  recovered  as  damages 
for  death  by  wrongful  act ;  also  section  2071 
of  the  Code  of  Iowa  which,  In  effect,  abro- 
gates the  fellow-servant  rule  of  the  com- 
mon law  and  adopts  the  doctrine  of  com- 
parative negligence. 

In  its  resistance  to  the  ai^Ucatlon  to 
amend,  the  defendant  set  forth  by  way  of 
affidavit  that  a  cause  of  action  to  recover 
damages- for  death  by  wrongful  act,  under  the 
laws  of  the  state  of  Iowa,  would  be  barred 
by  the  statute  of  limitations  In  two  years; 
also  that  at  th«  time  of  decedent's  Injury 
and  death  there  was  In  force  and  ^ect  In 
that  state  a  Workmen's  Compensation  Act 
(Acts  35th  Gen.  Assem.  c.  147),  which  de- 
termined the  rights  of  the  parties  with  ref- 
erence to  the  cause  of  action  set  forth  In 
the  proposed  amendments;  that  said  act  pro- 
vided for  the  institutloa  of  proceedings  be- 
fore the  Industrial  Commission;  that  such 
act  superseded  the  provisions  of  section  2071 ; 
and  that,  as  to  employer  and  employes  who 
had  not  refused  its  provisions,  it  provided 
the  only  remedy.  The  district  court  denied 
plaintUTs  application  for  leave  to  amend, 
and  this  appeal  is  from  that  order. 

The  defendant  railway  company  urges  that 
the  complaint  states  a  good  causfe  of  action 
under  the  federal  Employers'  Liability  Act, 
and  that  alone;  that  the  proposed  amend- 
ment abandons  that  cause  of  action,  and 
states  aD  entirely  different  cause  of  action, 
arising  under  the  statutes  of  the  state  of 
Iowa;  that  the  amendment  would  there- 
fore amount  to  a  departure  from  law  to  law. 
and  the  pleading  of  a  new  cause  of  action, 
and,  being  first  asserted  more  than  two 
years  after  its  accrual.  Is  'barred  by  the  stat- 
ute of  limitations  of  the  state  of  Iowa. 

[1-1]  The  important  and  controlling  ques- 


tion, then,  is  whether  the  proposed  atnend- 
ment  sets  forth  a  new  or  different  cause  of 
action  than  the  one  pleaded  in  the  original 
complaint.  We  think  not.  The  plaintiff 
has  but  one  cause  of  action,  viz.  the  wrong- 
ful act  of  the  defendant  in  causing  the  in- 
Jury  to  plaintiff's  intestate  which  resulted  In 
his  death.  This  cause  of  action  exists  by 
virtue  of  the  statute,  which  authorizes  suit 
in  such  cases  by  the  representative  of  thw 
estate  of  the  deceased  person.  There  was 
but  one  right  of  action,  and  it  would  be  la 
no  way  changed  by  the  proposed  amendment. 
The  action  was  brought  by  the  administra- 
trix, who  is  the  proper  party  to  prosecute 
it,  whether  under  the  federal  act  or  state 
laws.  Whether  in  one  form  or  the  other,  It 
is  by  the  same  party,  against  the  same  par- 
ty, in  the  same  court,  to  recover  damages 
for  the  same  wrong.  Mayberry  v.  N.  P.  Ry. 
Ob.,  100  Minn.  79,  110  N.  AV.  356,  12  L.  R. 
A.  (N.  S.)  675,  10  Ann.  Cas.  754;  Tuder 
V.  Oregon  Short  Line  Ry.  Co..  131  Minn.  .317, 
166  N.  W.  200;  Basham  v.  Chicago  &  O.  W. 
Ry.  Co.  (Iowa)  167  N.  W.  192. 

[4]  The  plaintiff  having  but  one  cause  of 
action,  the  proposed  amendment  was  in  sup- 
port of  the  original  complaint,  and  we  think, 
in  view  of  secUon  7783,  G.  S.  1913,  allow- 
ing parties  In  furtherance  of  Justice,  ei- 
ther before  or  after  Judgment,  to  amend 
their  pleadings,  the  amendment  should  have 
been  allowed.  We  are  not  unmindful  of  the 
fact  that  the  allowance  of  amendments  is 
largely  in  the  discretion  of  the  trial  court- 
Under  this  view  of  the  case,  the  statute  of 
limitations  affords  no  defense.  The  con- 
tention that  there  existed  in  the  state  of 
Iowa  at  the  time  a  Workmen's  Comp^isation 
Law  is  unimportant  at  tMs  time.  That  is 
a  matter  of  defense,  to  be  pleaded  and  its 
application  shown. 

The  order  appealed  from  is  reversed,  with 
directions  that  the  action  proceed  In  accord- 
ance witlL  the  views  herein  expressed. 


MOBHLENBROCK  v.  PARKE.  DAVIS  &  CO. 
et  al.     (No.  21034.) 

(Supreme  Ourt  of  Minnesota.    Nov.  29,  1918.) 

(SvUahut  bv  the  Cowrt.) 

1.  Appeal  and  Erbob  «=>743(1),  760(1)— As- 

8IONMEMT8    OF    EBBOR— RSFEBBNCE    TO    REC- 
OBD. 

The  assignments  of  error  and  appellant's 
brief  should  refer  to  the  place  in  the  printed 
record  where  the  challenged  ruling  may  be 
found. 

2.  WlTNESSBS  «=)275(8)— ANTAOONISnC  POSI- 
TION— CROSS-EXAMINATION— Scope. 

Appellant  and  tlie  other  defendants,  two  doc- 
tors, occupied  antagonistic  positions,  to  a  cer- 
tain extent,  in  that  plaintiff  charpied  that  the 
separate  and  distfnct  acts  of  negligence  of  the 
appellant  in  furnishing  unfit  anuesthetic  ether, 
and  of  the  doctors  in  administering  the  same, 
in  operating  on  plaintiff's  intestate,  caused  and 
contributed  to  canae  bis  death.     And   l>ecause 
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of  mich  antagonistic  poaitiong  appellant  was  ac- 
corded a  wide  range  in  cross-examining  the 
doctors,  even  though  called  by  plaintiff  for  cross- 
oxamlnatlon,  and  no  just  complaint  can  be  made 
that  appeUant  was  unduly  restricted  in  this 
respect 

3.  Witnesses  ^=9276— CBoss-EzAiaNATioif— 

CODEFENDANTS. 

The  doctors  offered  no  evidence,  resting  when 
plaintiff  rested.  The  court  ruled  correctly,  that 
after  they  had  so  done  appellant  could  not  call 
them  for  tross-examination.  If  it  desired  their 
testimony  they  should  have  been  called  as  ap- 
pellant's witnesses. 

4.  BviDBNCE  *=»555— Opinion  —  Cattse  op 
Death. 

A  doctor  who  has  examined  a  person  or  has 
noted  his  appearance  at  the  time  such  person 
goes  upon  the  operating  table,  who  has  per- 
formed the  operation  or  has  -been  present  there- 
at, who  has  observed  the  effects  of  the  antestbet- 
ic  administered,  and  who  has  been  present  at 
intervals  until  doath  ensues,  is  competent  to 
express  an  opinion  as  to  the  cause  of  death. 
Tliis  is  so,  even  if  the  doctor  admits  that  the 
opinion  expressed  has  been  corroborated  by  the 
information  he  has  obtained  from  others  as  to 
a  subsequent  analysis  of  the  ether. 

5.  Evidence  ^=557— Analysis  of  EItheb  — 
Identity. 

The  Identification  of  the  ether  analyzed  as 
that  administered  to  plaintlfTs  intestate  and  to 
a  patient  of  Dr.  Liedloff  the  next  day  was  suf- 
ficient. 

6.  Evidence  ^=3557— Pbbdioate  —  QcrssrioN 
FOB  JUBY— Analysis. 

The  evidence  furnished  a  proper  foundation 
for  the  introduction  of  the  testimony  concerning 
the  analysis  of  a  can  of  ether  by  Prof.  Hortvct 
and  the  opinion  of  experts  based  thereon. 

7.  Appeal  and  Ebbob  ®=3l050(l)— Evidence 
<g=303— Documents— Text-Book  —  Haxm- 
less  Erbob. 

It  was  error  to  admit,  over  objection,  pages 
from  a  standard  text-book,  the  general  rule 
being  that  scientific  woiks  arc  inadmissible  as 
substantive  evidence,  either  on  direct  or  cross 
examination.  But  the  error  must  be  held 
harmless,  for  It  is  not  pointed  out,  nor  is  it  ap- 
parent, that  the  pages  so  received  were  at  vari- 
ance with  other  standard  authors  read  to  the 
jury,  by  consent,  or  with  the  expert  testimony 
of  appellant. 
S.  Evidence  «3»160— Expebiments  AhD  De- 

monstbative  Evidence  —  Discbetion  of 

Tbial  Court. 
The  admission  of  experiments  and  demon- 
strations is  within  the  discretion  of  the  trial 
court. 

9.  Negligence  ^=980(1)  —  Imputed  Neou- 
QENCE— Joint  Entebpbise. 

The  negligence  of  the  surgeons  operating 
cannot  be  imputed  to  the  patient,  so  as  to  re- 
lieve a  third  party  whose  negligent  act  has  con- 
tributed to  the  patient's  injury.  Nor  is  the 
patient  as  to  such  third  party  engaged  in  a 
joint  enterprise  with  the  surgeons. 

10.  Dbuggists  4=39  —  CoNcuBBiNO  Negli- 
gence—Defense. 

The  concurring  negligence  of  one  not  a  par- 
ty to  this  suit  is  not  a  defense. 

11.  Dbuqqists  4=»10— Impure  Dbuos — Pboof 
— Variance. 

There  is  not  a  fatal  variance  between  the 
complaint  and  the  proof  in  respect  to  appel- 
lant s  responsibility  for  the  ether  used. 

12.  Dbuggists  <S=»10  —  Furnishing  Unfit 
Etheb— Pleading  and  I'boof. 

The  jury  found  concurring  negligence;  but, 
even  if  the  evidence  did  not  justify  a  verdict 
against  the  doctors,  the  allegations  of  the  com- 
plaint are  such  that,  when  supported  by  proof 


of  appellant's  negligeneis,  a  teoorery  against  it 
alone  can  be  had. 

13.  Trial  «s>53— Defenses  —  Pabtixs— Con- 
sideration OF  Evidence. 

No  reversible  error  is  found  in  the  charge. 

14.  Druggists   «=»10— Impure   Ether- Ver- 
dict—Evidence. 

The  verdict  cannot  be  said  to  rest  upon 
inferences;  there  is  direct  and  circumstantial 
evidence  to  prove  the  facts  involved  in  the  ver- 
dict 

15.  APPEAI.  and   EJrBOB  ^saSOl  —  EXCBSSITB 

Vebdic-t— Objection— Kevikw. 
That  the  verdict  is  excessive  was  not  raised 
in  the  court  below,  in  the  manner  prescribed  by 
subdivision  6  of  section  7828,  O.  S.  1913,  and 
is  not  presented  by  a  proper  assignment  of  error 
in  this  court. 

Appeal  from  District  Conit,  Blue  Earth 
Cbunty;  W.  Ll  C<Hii8tock,  Judge. 

Action  by  Fred  J.  Moehlenbrock,  aa  ad- 
ministrator, against  Parke,  Davis  &  Co.  and 
otbera  Verdict  for  plaintiff  against  all  de- 
fendants, and  from  an  order  daiyin^  its  sep- 
arate motion  for  Judgment  notwithstanding 
the  verdict  or  a  new  trial,  the  named  de- 
fendant appeals.    Affirmed. 

Daniel  F.  Carmlcblel,  of  Minneapolis  (C. 
M.  Woodruff,  of  Detroit,  Mich.,  of  counsel), 
for  appellant. 

Leacb  &  Leacb,  of  Owatonna,  for  ieq[>oad- 
ent 

HOLT,  J.  On  Mardi  26,  1914,  while  being 
operated  on  for  the  r^noval  of  his  tonsils. 
plalntifTs  intestate  died.  This  action  was 
brought,  in  behalf  of  the  next  of  kin,  against 
the  two  doctors  who  performed  the  opera- 
tion and  against  Parke,  Davis  ft  Co.,  the 
mannfaetnrer  of  the  ether  used,  alleging 
that  the  death  was  caused  by  the  negligence 
of  the  defendants.  The  verdict  was  against 
all.  Parke,  Davis  ft  Go.  made  a  s^arate 
motion  for  Judgment  notwithstanding  tbe 
verdict  or  a  new  trial.  The  appeal  is  from 
tbe  order  denying  tbe  motion. 

It  is  not  possible  to  notice  each  of  the  12S 
errors  assigned  in  this  record  without  un- 
duly extending  tbe  opinion.  All  bare  been 
examined,  but  only  those  deemed  meriting 
attention  will  be  discussed  or  referred  to. 
Before  so  doing  we  must  call  attention  to 
an  omission  of  appellant's  counsd  to  con- 
form to  tbe  usual  practice  of  noting  in  tbe 
assignments  of  error,  and  in  tbe  brief,  the 
page  or  folio  in  the  printed  record  wliere  the 
error  assigned  or  discussed  may  be  found 
and  examined.  Here  the  assignments  of 
error  merely  refer  to  the  foUos  in  the  print- 
ed record  where  the  motion  for  a  new  trial 
is  found;  and  tbe  references  in  the  motion 
are  to  tbe  folios  or  page  in  tbe  settled  case 
filed  in  the  district  court,  and  not  to  the 
folio  or  page  in  tbe  settled  case  as  printed. 
Tbe  purpose  of  the  rule,  requiring  a  printed 
record,  is  that  each  member  of  the  court  may 
therein  find  what  did  take  place  relating  to 
the  ruling  upon  which  error  is  assigned. 
Tbe  rule  should  be  observed  in  such  a  manner 
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tliat  it«  pnrpose  may  be  attained  and  espe- 
cially in  a  case  of  ttie  kind  now  before  nB 
where    tlie    printed    record    contain*    over 
1,300  pages  and  appellant's  brief  nearly  400. 
[1, 1]  PlalntUTa  tatestate,  Albert  R.  Moeb- 
lenbrock,  waa  a  young  man,  21  yeara  old, 
robust  and  apparently  in  good  bealtb  ex- 
cept for  diseased  tonsils.    He  receired  a  few 
simple  treatments  for  the  ailment  from  Dr. 
Rosenwald,  and  then,  as  a  care,  an  opera- 
tion was  resorted  to.     Dr.  Bosenwald  oper^ 
ated  and  Dr.  Andrews  administered  the  an- 
iesthetlc,  using  a  brand  of  ether  manufactur- 
ed by  Parke,  Davis  &  CO.    While  the  ether 
was  being  given,   it  was  noticed   that   the 
patient  became  cyanotic,  and  it  was  neoM- 
aary  to  stop  and  reylve  him  to  some  extent 
before  proceeding.     After  the  tonsils  were 
removed,  be  lapsed  into  the  same  condition 
several  times,  and  finally,  wiQiin  about  three 
hours  from  the  commencement  of  the  opera- 
tion, all  efforts  to  revive  him  failed  and  he 
died.    Plaintiff  dalme  that  the  doctors  con- 
tributed to  the  fatal  result  by  their  negli- 
gence in  the  administration  of   the  ether, 
and  that  Parke,  Davis  &  Ca  also  contribut- 
ed thereto  by  its  negligence  in  manufactur- 
ing and  placing  impure  and  dangerous  ether 
npon  the  market  for  anaesthetic  purposes. 
Under  the  charge  thus  made,  of  distinct  and 
differing   acts   of   negligence   concurring   to 
bring  about  &foehlenbrock's  death,  the  doc- 
tors and  the  company  were  placed  in  a  pe- 
oallar   antagonistic   position.     For,   in    ad- 
dition to  other  defenses,  it  was  a  good  de- 
fense for  the  doctors  to  show  that  the  fatal 
outcome  was  due  wholly  to  impurities  in  the 
ether,  a   defect  they  could  not  anticipate; 
and  for  the  company  to  show  the  careless- 
ness of  the  doctors  as  the  sole  cause.    That 
made  the  defendants,  in  a  measure,  adverse 
parties  to  each  other.     And  many  assign- 
ments of  error  by  Parke,  Davis  &  Co.  ijelate 
to  claimed  restrictions  on  its  cross-examlna 
Hon  of  the  doctors,  and  of  a  too  liberal  meth- 
od of  cross-examination  of  the  doctors  by 
plaintiff.    We  think  there  was  such  full  and 
fair  cross-examination   allowed   nil   parties, 
at  one  time  or  another  during  the  lengthy 
trial,  that  no  reversible  error  can  be  point- 
ed out  In  relation  to  this  phase  of  tlie  case. 
[>]  The   doctors   rested    their   ca.se    upon 
plalntlfTs  evidence,  and  the  court  would  not 
permit  Parke,  Davis  &  Co.  to  call  them  for 
cro8.s<xamlnatlon    In    making    its    defense. 
But  we  see  no  prejudicial  error  here,   for 
the  doctors  had  been  thoroughly  cross-exam- 
ined by  appellant  when  they  were  called  to 
the  stand  by  plaintiff,  and  Parke,  Davis  & 
Co.  had  also  the  privilege  to  call  them  as 
its  witnesses. 

[4]  Complaint  is  also  mndc  of  the  rulings 
allowing  the  defendant  doctors  to  express  an 
opinion  as  to  the  cause  of  death,  confirmed, 
as  they  admitted  it  was  In  part,  by  after-ac- 
Onlred  information  concerning  an  analysis 
of  ether  made  by  Mr.  Hortvet  We  think 
there  was  no  error  here.    The  doctors  ob- 


served and  examined  the  man,  to  ft  certain 
extent,  before  the  operation  began,  they  noted 
the  effects  of  the  ether  upon  him,  and  were 
present  frequently  at  Intervals  until  death 
came.  As  professional  men,  they  were  com- 
petent to  express  an  opinion  as  to  the  cause 
of  death.  The  talue  of  that  opinion  was  for 
the  Jury,  they  determining  whether  the  doc- 
tors were  Justlfled  in  relying  for  corrobora- 
tion, of  the  opinion  expressed,  upon  the  im- 
purities testified  to  by  Mr.  Hortvet  being  pres- 
ent in  the  ether  as  administered  to  Moehlen- 
bro<^.  We  think  the  position  of  these  ex- 
pert witnesses  on  the  cause  of  death  is  en- 
tirely different  from  that  of  the  experts 
whose  opinion  was  sought  in  Brlpgs  v.  Min- 
neapolis ft  St.  liouls  Ry.  Co.,  52  Minn.  36,  53 
N.  W.  101ft.  Nor  Is  the  after-aequired  in- 
formadon  of  the  analysis,  which  the  doctors 
considered  as  corroborative  of  their  opinion, 
here  subject  to  the  objection  voiced  in  Sillier 
V.  8t.  Paul  Pac.  Ry.  Co.,  82  Minn.  216,  64  N. 
W.  584,  and  Johnson  v.  Quln,  130  Minn.  W4, 
153  N.  W.  267.  The  Impurities  to  which  the 
doctors  referred  were  the  ones  so  fully  gone 
into  by  the  testimony  of  Mr.  Hortvet,  and  the 
experts  of  this  appellant  that  there  is  no 
chance  that  they  had  any  other  In  mind  than 
those  Identified  by  Mr.  Hortvet.  Thompson  v. 
Bankers'  Casualty  Ins.  Co.,  128  Minn.  474, 151 
N.  W.  180,  Ann.  Cas.  1»16A,  277.  It  may  also 
be  noted  that  the  doctors  stated  that  the 
opinion  expressed  was  not  based  upon  the 
Hortvet  analysis,  •  but  that  they  considered 
their  opinion  corroborated  by  such  analysis. 

[5]  We  think  no  erroneous  rulings,  prejtt- 
dldal  to  appellant,  occurred  when  Drs.  Condlt 
and  Lledloff  occupied  the  witness  stand. 
There  was  sufliclent  evidence  from  which 
the  Jury  could  find  that  the  ether  administer- 
ed to  Dr.  Lledloff's  patient  was  out  of  the 
same  can  used  upon  Moehlenbrock,  and  that 
there  had  been  no  change  In  the  condition 
of  the  ether  during  the  24  hours  that  elapsed 
between  the  two  (H)erMtlona.  Having  so 
found.  It  would  be  proper,  both  for  the  ex- 
perts and  the  Jury,  to  consider  the  similarity 
in  the  effects  of  the  ether  upon  the  two  pa- 
tients in  determining  the  cause  of  death. 
It  is  common  knowledge  that  human  beings 
are  physically  sufficiently  near  alike  so  that 
we  may  reason  that  when  a  drug  or  sub- 
stance produces  a  marked  effect  on  one  person 
it  will,  to  a  certain  extent,  similarly  affwt 
another,  taking  Into  account  age,  strength, 
and  other  conditions  present.  In  fact  the 
healing  art  Is  largely  predicated  uponthl.'} 
similarity  of  cause  and  effect  in  people. 

[81  Of  course,  the  adinlssibility  and  value 
of  the  testimony  of  Mr.  Hortvet,  the  chemist 
who  analyzed  a  can  of  ether  delivered  to  him 
by  plaintiff,  and  of  that  of  Prof.  Frankforter 
and  Dr.  Condlt,  based  upon  the  result  of  that 
analysis,  depend,  In  the  first  place,  upon  Its 
being  the  can  from  which  the  ether  used  ui>on 
the  deceased  was  taken.  In  the  second  place, 
upon  the  Impurities  in  the  ether  being  due  to 
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appellant's  ladc  of  doe  care^  and.  In  the  third 
place,  upon  the  ether  when  analyzed  being 
In  approximately  the  same  condition  as  when 
administered  in  the  operation.  We  are  quite 
dear  that  the  evidence  made  the  question  of 
Identity  one  for  the  Jury.  The  experts  agreed 
that  the  impurities  found  in  the  analysis  may 
be  produced  from  oxidization  of  the  ether, 
^nd  that  oxidization  befgins  as  so<«i  as  air 
gets  into  the  can  and  continues  until  the  air 
Is  exhausted.  Whether  it  was  so  negligently 
prepared  or  sealed  as  to  account  for  the  dan- 
gerous impurities,  and  whether  it  was  so 
sealed  and  kept,  after  its  use  for  both  the 
Moehlenbrock  and  Liedloft  operations,  that 
uo  consequential  air  came  Into  the  can  be- 
fore the  analysis  took  place,  was,  in  our 
opinion,  also  for  the  Jury.  Nothing  of  beue- 
lit  to  the  legal  profession  will  be  gained  by 
any  attempted  r(sum6  of  the  evidence  bearing 
on  that  point. 

The  ruling  permitting  Prof.  Frankforter  to 
give  his  opinion  as  to  whether  the  ether  con- 
taining the  amount  of  aldehyde  of  that  ana- 
lyzed was  fit  for  anesthetic  use  cannot  be 
complained  of  by  appellant,  for,  when  finally 
answered,  the  witness  was  compelled  to  base 
his  opinion  upon  the  knowledge  gained 
through  experience,  to  the  exclusion  of  that 
acquired  by  consulting  authorities. 

L7]  During  the  cross-examination  of  one 
of  plaiutlGTs  experts  by  the  doctors'  attorney, 
a  few  pages  of  Gwathmey's  text-book,  a 
standard  authority  on  ansesthesia,  so  refer- 
red to  and  accepted  by  all  the  parties  to  the 
action  during  the  trial,  were  admitted  over 
appellant's  objection.  The  general  rule  is 
that  scientiflo  works,  with  some  exceptions 
not  here  pertinent,  are  inadmissible  as  sub- 
stantive evidence  either  on  direct  or  cross 
examination.  Respondent  attempts  to  jus- 
tify the  ruling  by  a  well-recognized  excei> 
tion  referred  to  in  Wittenberg  v.  Onsgard,  78 
Minn.  342,  81  N.  W.  14,  47  L.  R.  A.  141,  and 
thus  formulated  in  City  of  Bloomiugton  v. 
ShrocU,  110  111.  219,  51  Am.  Kep.  678,  viz.: 

"Where,  however,  an  expert  assumes  to  base 
bis  opinion  upon  the  work  of  a  particular 
author,  that  work  may  be, read  in  evidence  to 
contradict  him." 

This  exception  does  not  aid  respondent,  for 
the  pages  were  not  offered  for  the  purpose  of 
contradicting  prior  statements  of  the  witness. 
But  the  mere  fact  that  these  pages  were  er- 
roneously admitted  does  not  necessarily  mean 
a  new  trial.  Our  attention  has  not  been  call- 
ed to  anything  in  the  evidence  thus  admitted 
at  variance  with  those  excerpts  from  two 
other  works  wlilch,  by  consent,  went  to  the 
jury,  nor  has  appellant  pointed  out  wherein 
anything  said  by  Gwathmey  in  those  puges 
prejudices  appellant,  or  the  theory  of  its 
defen.se,  or  differed  at  all  from  the  testimony 
of  its  own  experts. 

[8j  The  refusal  to  admit  evidence  of  experi- 
ments, and  of  analysis  of  different  cans  and 
brands  of  etlier,  shows  no  abuse  of  that  Judi- 


cial discretion  whicb  Is  left  to  tite  trial 
court  in  sucb  matters.  The  court  might 
well  have  refused  to  strike  from  the  rec- 
ord the  statonent  of  plaintiff's  expert, 
that  the  doctors'  attorney  procured  bis 
services;  but  this  ruling  siiould  not  work 
a  reversal  in  view  of  the  affidavits  presented 
by  appellant  on  Its  motion  for  a  new  trial 
for  the  Jury  undoubtedly  observed  what  tlie 
affiants  who  attended  the  trial  noted  in  re- 
spect to  the  relations  between  plaintiff  and 
the  defendant  doctors.  No  other  rulings  on 
the  exclusion  or  admission  of  evidence  de- 
serve special  mention. 

The  claim  is  made  tliat  plaintilT  failed  to 
prosecute  this  action  in  good  faith  agnhist 
the  doctors,  and  that  an  unlawful  conspinicy 
existed  between  tliem  and  plaintiff  against  ap- 
pellant The  verdict  against  the  doctor* 
seems  to  be  a  complete  refutation  of  the 
charge,  even  if  such  charge  could  avail  as  a 
defense. 

[I]  The  proposition  that  the  negligence  of 
the  doctors,  found  by  the  Jury,  is  imputed  ta 
Moehlenbrock  and  defeats  a  recovery  againiit 
defendant,  although  its  negligence  was  a 
proximate  cause  of  the  death,  strikes  us  as 
unsound  and  inapplicable.  The  doctors  were 
not  the  agents  or  servants  of  their  patient, 
80  that  their  negligence  coald  be  considered 
his  negligence,  to  be  taken  advantage  of  as  a 
defense  by  one  who,  by  an  independent  act 
of  negligence,  also  proximately  contributed  to 
the  Injury.  The  eases  cited  by  appellant  do 
not  support  his  oontention,  and  the  one 
where  the  facts  are  at  all  analogous  points  to 
a  rule  of  law  entirely  .opxwsed  to  that  now 
contended  for.  Peterson  v.  Westman,  10.'! 
Mo.  App.  672,  77  S.  W.  1015.  The  situation 
of  the  parties  here  may  be  likened  to  tlmt 
of  a  passenger  on  a  train  who  is  injureii 
through  the  concurrent  negligence  of  th'» 
railroad  company  carrying  him  and  another 
person  or  common  carrier.-  Flaherty  v. 
Minneapolis  &  St.  Paul  By.  Co.,  39  Minn.  32S, 
40  N.  W.  160,  1  L:  B.  A.  680,  12  Am.  St.  Ue|i. 
654.  TSie  rule  announced  In  Stafford  v.  City 
of  Oskaloosa,  57  Iowa,  748, 11  N.  W.  668,  that 
If  the  driver  with  whom  the  plaintiff  therein 
was  riding  by  his  negligence  contributed  with 
the  negligence  of  the  defendant  to  produce 
the  Injury  no  recovery  could  be  had,  also  pn-- 
vailing  in  Wisconsin  (Lightfoot  v.  Winnebago 
Traction  Co.,  123  Wis.  479,  102  N.  W.  30),  U 
contrary  to  the  law  obtaining  in  this  state. 
See  Carnegie  v.  Great  Northern  By.  Co.,  1-"^ 
Minn.  14,  150  N.  W.  164,  and  the  cases  there 
cited.  Appellant  is  not  entitled  to  regard 
the  operation  as  a  Joint  enterprise  on  the 
part  of  Moehlenbrock  and  the  doctors,  so  as 
to  escaiie  liability  for  Its  own  negligence. 
In  the  actual  conduct  of  the  operation  Moehl- 
enbrock could  take  no  conscious  part.  It 
was  the  Joint  enterprise  of  the  doctors  onl}'. 

[1 0]  We  see  nothing  in  the  claim  that  con- 
curring negligence  of  the  hospital  was  shown 
so  as  to  relieve  appellant,  as  a  matter  of  law. 
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me  Jury  conld  well  And  tbat  tbe  storlnK  and 
htndllsK  of  the  etkor  from  Its  purchase  by 
tlie  boepttal  to  Its  nee  In  the  operation  could 
not  have  produced  Va»  impuiitlas  which  tbe 
eridence  Jnatlfled  tbem  in  finding  present 
And  eTen  though  there  be  coatribntlng  or 
concnrring  negligence  on  tbe  part  of  the  bo»- 
pital  it  would  not  abBolve  appellant  U  its 
negligence  also  concurred  as  a  mroxinwte 
contributing  cause  of  the  death.  JoboAon  v. 
Northwestern  T^ephone  Bxehange  Gou,  48 
Minn.  433,  61  N.  W.  226w 

[11]  Tbe  next  contentioa  is  that  there  is 
a  fatal  vailance  between  plaintiff's  complaint 
and  bis  proof.  We  think  there  is  no  merit  to 
the  first  point  made  in  this  connection,  name- 
ij,  that  while  the  allegation  la  tbat  appellant 
famished  the  ether  for  the  open  market,  the 
proof  showed  that  it  was  sold  to  the  hospital. 
Ibe  manner  in  which  the  etber  was  put  up 
and  labeled  clearly  Indioates  that  appellant 
held  it  out  as  a  fit  substance  for  ansestbetic 
nses  by  surgeons.  We  also  hold  that  tbe 
evidence  warranted  the  Jury  in  finding  that 
the  ether  when  sold  was  not  safe  for  tbat 
pnrpoee^  and  that  this  condition  was  due  to 
app^anf s  failure  to  use  due  care  to  assure 
Its  purity  when  sent  forth  for  the  intended 
use,  and  that  the  presence  of  the  Impuritieo, 
thus  suffered  to  remain  or  form  in  the  ether, 
contributed  to  or  caused  the  death.  It  wu 
not  necessary  to  prove  tiiat  this  dangerous 
cmditlon  was  known  to  app^ant.  It  was 
Its  duty  to  know  that  the  artide  it  placed 
before  the  medical  professton  as  fit  fOr  a»es- 
thetlc  use  did  not  contain  dangerous  and  un- 
safe impurities,  and  was  so  put  up  that 
these  impurities  could  not  form  in  the  coo- 
tainer,  when  kept  according  to  directions. 

[1 2]  Appellant  contends  that  the  proof  fftils 
to  substantiate  the  concurring  negligrence  al- 
leged In  the  complaint,  and  hence  plaintiff 
must  fail.  He  dtes  authorlfleB  to  tte  efCect 
that,  when  several  acts  of  negligence  ai*e  al- 
leged as  concurring  to  produce  the  injury, 
all  must  be  provMi  or  the  verdict  must  go  for 
defendant.  Western  <Ry.  Co.  t.  McPbersao, 
146  Ala.  427,  40  South.  8M;  Wormsdorf  ▼. 
Detroit  St.  By.  Oo.,  76  BO**.  472,  42  N.  W. 
1000, 18  Am.  St  Rep.  468,  and  also  decisions 
holding  that  by  alleging  tbat  separate  negU- 
gent  acts  of  two  or  more  defendants  con- 
curred in  causing  the  injury,  there  can  be  no 
recovery  U  tlie  n^ligent  act  charged  against 
any  one  of  the  defendants  is  not  proven,  of 
whidi  these  are  typical,  vie.:  St.  Louis, 
BellevUle  ft  Interurban  Co.  v.  Hoi^dns,  100 
111.  App.  667 ;  Stursebecker  v.  Inland  Traction 
Co.,  211  Pa.  St  1S6,  60  Att.  683 ;  Forsell  v. 
Pittsburgh  ft  Montana  Copper  Co.,  38  Mont 
408, 100  Pac.  218.  The  last-mentianed  case,  in 
an  extended  opinion,  sustains  this  doctrine, 
which  to  many  may  seem  one  of  refined  tech- 
nicality. But  we  need  not  approve  or  dis-. 
prove  the  law  of  the  cases  cited,  for  there 
are  two  all-sufficient  reasons  against  appel- 
lant's availing  itself  of  the  benefit  of  the  rule 
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claimed.  The  verdict  is  against  the  doctors 
as  well  as  against  appellant  Hence  the  Jury 
found  concurrent  negligence.  Again,  the  al- 
legations of  tbe  complaint,  after  setting  out 
the  specific  negligence  of  appellant  charg- 
es that  such  negligence  "contributed  to  and 
caused,  and  was  one  of  the  contributing 
causes  of  the  death,"  and  like  allegation  is 
made  in  respect  to  the  negligence  charged 
against  tbe  doctors.  Under  this  pleading,  if 
tbe  proof  showed  that  Moehlenbrock'a  death 
was  the  proximate  result  of  the  negligence 
charged  against  one  defendant  alone  a  re- 
covery could  be  had  against  tbat  one.  The 
separate  paragraph  in  the  complaint  alleg- 
ing that  the  several  acts  of  negligence  of  the 
several  defendants  concurred  to  cause  the 
death  may  be  disregarded.  So  that  we  think 
the  complaint  herein  may  be  held  to  author- 
ise a  recovery  even  under  these  decisions, 
relied  on  by  appellant  Richmond  v.  City  ot 
Marseilles,  190  111.  App.  227,  and  Plerson  v. 
Lyon  ft  Healy,  243  lU.  370,  90  N.  E.  693.  And 
under  our  dedsions,  dted  in  Dunnell's  Minn 
Digest,  f  7006,  there  would  seem  to  be  no 
doubt  that  tbe  complaint  is  so  framed  that 
If  the  evidence  shows  ttuit  appellant's  allege 
ed  negligence  was  a  proximate  cause  contrib- 
uting to,  or  causing,  Moeblenbrock's  death 
a  recovery  could  be  had,  even  though  the 
negligence  alleged  against  the  doctors  was 
not  proven,  or  though  it  should  appear  tbat 
tbe  negligence  of  ottier  persons  than  tbe  de- 
fendants concurred  with  tbat  of  appellant 
to  bring  about  the  result 

[1 3]  A  great  many  exceptions  are  taken  up- 
on the  charge  of  tbe  court  and  the  refusal  to 
give  certain  requests.  We  find  nothing  here 
raqolring  discoasion.  The  court  was  right 
in  charging  tbat  the  doctfurs  having  lested 
their  defense  upon  plaintiff's  evidence,  with- 
out introducing  any  of  their  own,  tbe  evi- 
dence thereafter  received  could  not  be.  con- 
sidered by  the  Jury  in  detennining  the  doc- 
tors' liabUtty  to  plaintiff,  but  should  be  con- 
sidered iqion  appellant's  dtfense  only.  Of 
course  it  was  still  open  for  appellant  to  show 
that  the  sole  cause  of  death  was  tbe  net^- 
gence  of  tbe  doctors. 

[14]  A  great  deal  is  said  about  the  rule 
against  baaing  an  inference  on  other  infer- 
ences in  arriving  at  a  conclusion.  Tbe  Jury 
bad  no  occasion  to  violate  tbe  rule  upon  this 
record.  Without  indulging  in  inferences,  and 
without  Invoking  the  doctrine  of  res  ipsa  lo- 
quitur (which  we  agree  with  ai^ellant  to  be 
inapplicable  in  this  case),  there  is,  as  al- 
ready hereinbefore  stated,  evidence,  direct 
and  circumstantial,  warranting  the  Jury  in 
finding  tbat  there  were  dangerous  impuritle*) 
in  the  ether  administered  to  Moehlenbrock ; 
tbat  these  existed  because  appellant  bad  fail- 
ed to  use  due  care;  that  these  Impurities 
proximately  contributed  to  cause  tbe  pa- 
tient's death;  and  tbat  such  findings  are 
based  upon  otiier  facts  established  by  like 
evidence,  such  as  tbat  tbe  ether  analyzed  by 
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HortTet  was  part  of  the  same  can  used  In  the 
Moehlenbrock  operation  and  the  one  conduct- 
ed by  Lledlofl  the  next  day,  and  that  there 
was  no  material  change  In  the  condition  of 
the  ether,  caused  by  the  way  It  was  stored, 
handled,  or  .nsed,  from  the  time  It  was  sold 
by  appellant  until  analyzed  by  Hortvet. 

[  1 5]  The  damages  are  said  to  be  excessiye. 
The  court  below  was  not  asked  to  review  the 
action  of  the  Jury  because  of  "excessive  dam- 
ages appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice."  We  feel 
that  this  gro\md  for  a  new  trial  was  not 
properly  made  to  the  trial  court,  and  no 
proper  assignment  of  error  brings  the  matter 
before  this  court  Unless  the  question  of 
excessive  damages  has  been  brought  before 
the  trial  court  on  the  ground  prescribed  in 
subdivision  5  of  section  7828,  G.  S.  1913,  it 
cannot  be  raised  here. 

The  order  is  affirmed. 


SOHONBERG  v.  HADBRIS  «t  tl. 
(No.  21086.) 

(Supreme  Court  of  Minnesota.    Dec.  6,  1918.) 

(Byllabiii  Iv  the  Court.) 

Vendor  and  Pubohaseb  «=>44— Rescission 
OF   Executed    Contract— Sufticienct    of 

EJVIDENCE  —   MlSBEPKESBRTATION  —   RBU- 
ANCB. 

Plaintiff  sought  to  reBoind  an  executed  con- 
tract for  the  purdiase  of  an  irregular  shaped 
tract  of  land  on  the  ground  that  defendant  had 
fraudulently  misrepresented  the  number  of  acres 
contained  in  the  tract.  BM,  that  the  evidence 
is  aufficient  to  sustain  the  finding  of  the  trial 
court  that  defendant  made  no  misrepresenta- 
tions, and  that  plaintiff  in  making  his  purchase 
did  not  rely  upon  any  representation  of  defend- 
ant as  to  the  quantity  of  land. 

Appeal  from  District  Court,  Lac  qui  Faiie 
County ;  Rldiard  T.  Daly,  Judge. 

Action  to  rescind  executed  contract  for  pur- 
■  chase  of  parcel  of  land  and  to  recover  the  con- 
"slderatlon  paid  by  H.  H.  ScAonberg  against 
John  M.  Haubris  and  others.  Judgment  was 
directed  for  defendants,  and,  from  an  order 
denying  a  new  trial,  plalntilf  appeala  Order 
affirmed. 

C.  A.  Fosnes  and  C.  D.  Bensel,  both  of 
Montevideo,  for  appellant 

J.  O.  Haugland,  of  Montevideo,  and  J.  M. 
Freeman,  of  Olivia,  for  respondents. 

TAYLOR,  O.  Defendant  owned  an  Irregu- 
lar shaped  parcel  of  land  lying  within  a  b«id 
of  the  Minnesota  river  and  of  which  the  river 
formed  the  greater  part  of  the  boundary.  He 
sold  and  conveyed  the  land  to  plaintiff  and 
received  payment  in  full  therefor.  Thereafter 
plaintiff  brought  tbia  action  to  rescind  the  exe- 
cuted contract,  and  to  recover  the  considera- 
tion with  which  he  had  parted,  and  alleged 
as  the  ground  therefor  that  defendant  bad 
fraudulently  represented  that  the  parcti  of 
land  contained  59  acres  when  in  fact  it  con- 


tained less  than  37  acres.  The  trial  court 
found  that  defendant  had  not  been  guilty  of 
any  fraud  or  deceit,  and  further  that  plaintiB 
had  relied  up<m  his  own  investigation  as  to 
the  quantity  of  land  and  not  upon  informa- 
tion received  from  defendant,  and  directed 
Judgment  for  defendant  PlaintlfF  appealed 
from  an  order  denying  a  new  trial. 

Of  course  the  finding  that  defendant  did 
not  make  the  representations  alleged,  if  fairly 
supported  by  the  evidence,  disposes  of  the 
case.  PlaintifC  testified  that  defendant  made 
them.  Defendant  denied  making  them.  The 
parties  entered  into  a  preliminary  contract 
of  sale  drawn  by  the  cashier,  of  the  bank 
whldi  described  the  land  as  "part  of  lot  two 
(2)  in  section  fourteen  (14)  township  117  range 
41,  containing  69  acres  more  or  less."  Nei- 
ther of  the  parties  knew  the  proper  deacrip- 
tioq  of  the  land  when  they  made  this  con- 
tract The  deed  subsequently  executed  de- 
scribed the  land  properly  by  metes  and 
bounds  but  contained  no  statement  as  to  the 
acreage.  Plaintiff  r^es  upon  the  above  con- 
tract as  establishing  a  representation  that 
the  land  contained  approximately  59  acres. 
He  testified  that  the  cashier  when  drawing 
the  contract  asked  how  many  acres  the  land 
contained  and  that  defendant  replied  that  it 
contained  00  acres  but  to  put  it  at  59  acres 
to  be  safe.  Defendant  denied  making  any 
such  statement  He  testified  that  in  answer 
to  the  question  of  the  cashier  he  stated  that 
he  had  neVer  had  the  land  surveyed  and  did 
not  know  the  number  of  acres ;  that  he  had 
heard  L.  O.  Moyer  tell  one  Wlnslow,  the  own- 
er of  an  adjoining  tract,  that  according  to  a 
previous  survey  this  tract  contained  51  acres ; 
that  Moyer's  statement  was  all  the  informa- 
tion he  had  as  to  the  acreage ;  that  plaintifF 
then  stated  that  he,  plalntui,  had  learned 
from  a  map  in  a  real  estate  ofllce  that  the 
tract  oontalned  59.41  acres;  that  thereupon 
he,  defendant,  suggested  that  they  go  and  ex- 
amine the  map;  that  the  cashier  ^)oke  up 
saying  that  the  quantity  was  immaterial  and 
made  no  difference  as  plaintiff  was  getting 
all  the  land  that  defendant  had  and  knew 
what  he  was  getting,  and  defendant  knew 
what  he  was  to  receive  for  it,  and  they  could 
insert  the  wwds,  more  or  less ;  and  that  the 
cashier  then  inserted  "59  acres  more  or  less." 
The  cashier  In  his  testimony  in  chief  corrob- 
orated plaintiff,  but  In  his  cross-examination 
materially  weakened  bis  testimony  in  chief. 
Eleven  days  later  the  transaction  was  com- 
pleted by  the.  execution  of  a  deed  containing 
an  accurate  description  of  the  laud  by  metes 
and  bounds  but  no  mention  of  the  acreage. 
In  addition  to  the  above,  both  parties  pre- 
sented some  evidence  ip  oorrotxvate  their 
differing  versions  of  what  had  taken  place 
between  them. 

It  was  for  the  trial  couirt  which  had  the 
parties  and  the  witnesses  before  it  to  deter- 
mine whether  the  version  of  the  transaction 
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given  by  plalntlfl  or  that  gWen  by  defendant 
was  correct  and  we  think  that  the  evidence 
sufficiently  sustains  the  finding  of  the  court 
to  the  effect  that  defendant  made  no  misrep- 
resentation as  to  the  quantity  of  land,  and 
that  idalntlff  In  making  his  purchase  did  not 
rely  upon  any  representation  as  to  quantity 
made  by  defendant. 
Order  affirmed. 


FORMAM  FOBD  &  CO.  v.  MADIQAM. 
(No.  21093.) 

(Sopreme  Court  of  Minnesota.    Dec.  6,  1918.) 

Api)eal  from  Municipal  Court  of  Mankato ; 
W.  A.  Plymat,  Judge. 

Suit  by  Forman  Ford  &  Co.  against  F.  B. 
Uadlgan,  with  counterclaim  by  defendant 
Jodgmect  for  defendant  on  his  counterclaim, 
and  plaintiff  appeals.    AJQQrmed. 

Ii.  li.  Larson,  of  Mankato,  for  appellant 
O.  J.  liaurlsch,  of  Mankato,  for  respondent. 

PER  CURIAM.  Plaintiff  brought  suit  In 
the  municipal  court  of  Mankato,  and  tor  cause 
of  action  alleged  an  account  stated  for  the 
sum  of  $16.50.  Defendant  denied  the  account 
stated,  but  alleged  a  purchase  of  goods  of 
the  value  of  ?15.50,  and  then  set  forth,  or  at- 
tempted to  set  forth,  a  counterclaim  for  the 
sum  of  $17.50.  At  the  trial  plaintiff  took  the 
position  that  defendant,  by  alleging  a  purchase 
of  goods  of  the  value  of  $15.50,  admitted  its 
cause  of  action  in  that  amount,  and  offered 
no  evidence  whatever.  Defendant  testified  as 
to  his  counterclaim,  and  this  testimony,  with 
some  letters,  which  passed  between  the  par- 
ties, constitutes  the  evidence  in  the  case.  The 
court  found  that  the  allegations  of  the  com- 
plaint were  not  true,  no  prooC  having  been 
offered  In  suR)ort  of  them ;  that  all  the  al- 
legations of  the  answer  were  true ;  and  that 
defendant  was  entitled  to  the  sum  of  $17.50 
on  his  counterclaim,  less  the  sum  of  $15.50, 
the  value  of  the  goods  purchased — and  ren- 
dered Judgment  In  favor  of  defendant  for 
the  balance  of  $2  and  costs.  Plaintiff  appeal- 
ed from  the  judgment. 

The  court  offset  against  defendant's  coun- 
terclaim the  full  amount  claimed  by  plaintiff 
imder  the  asserted  admission,  and  plaintiff 
has  no  ground  for  complaint  if  defendant  es- 
tablished his  counterclaim.  Plaintiff  contends 
that  the  answer  does  not  state  sufficient  facts 
to  constitute  a  counterclaim,  and  also  that 
the  evidence  is  not  sufficient  to  establish  the 
connterclalm  sought  to  be  alleged. 

Defendant  alleged  In  substance  that  he  was 
a  sign  painter,  and  for  a  period  of  six  years 
had  pnrdiased  gold  leaf  from  plaintiff  on  the 
rniresentatlon  that  it  was  sold  to  hira  at  the 
same  price  at  which  It  was  sold  to  dealers  and 
other  painters  In  Mankato,  and  that  In  fact 
plataUff  had  charged  him  25  cents  per  pack- 
age more  than  it  diarged  other  dealers,  and 


bad  collected  this  excess  on  70  packages, 
amounting  to  a  total  overcharge  of  $17.50. 
The  answer  does  hot  directly  allege  that  de- 
fendant made  his  purchases  in  reliance  upon 
the  representations,  nor  that  he  completed 
his  purchases  and  made  payment  therefor 
before  discovering  that  the  representations 
were  not  true ;  but,  In  view  of  the  liberality 
with  which  pleadings  in  such  courts  are  con- 
strued, especially  after  a  trial  has  been  had 
upon  the  merits,  and  judgment  has  been  ren- 
dered, and  of  the  fact  that  the  reply  alleged 
that,  "after  the  defendant  had  discovered 
that  the  plaintiff  was  charging  him  25  cents 
per  package  for  gold  leaf  more  than  it  was 
charging  other  dealers  for  the  .same,"  be 
promised  to  pay  the'  $15.50  admitted  to  be 
due,  we  think  that  in  support  of  the  Judg- 
ment these  facts  may  be  Inferred  from  the 
facts  stated  In  the  pleadings. 

The  testimony  is  brief,  and  does  not  show 
what  took  place  between  the  parties  very 
clearly;  but,  when  considered  In  connection 
with  the  admissions,  we  think  the  findings 
are  sufficiently  sustained.  We  think  this  Is  a 
case  In  which  statutory  costs  should  not  be 
allowed ;  and  It  is  so  ordered. 

Jadgment  affirmed. 


STATE  V.  SCHUI/TZ.    (No.  4428.) 

(Supreme  Oonrt  of  South   Dakota.     Nov.   29, 
1816.) 

1.  Rape  <®=>34(3)— Assaui-t  with  Intent  to 
Commit  Rapb— Intobmation. 

An  infonnation  for  assault  to  commit  rape 
naed  not  allege  that  the  female  assaulted  was 
not  the  wife  of  accused,  under  Pen.  Code,  {  298. 

2.  Rapb  €=>48(2)— Couplajkts  bt  Pbosecu- 
TWX— Detaim. 

In  a  prosecution  for  assault  with  intent  to 
rape,  testimony  of  a  third  party  that  prosecu- 
truc  made  complaint  is  admissible,  but  what 
was  said  as  to  the  details  is  not 

S.  CuMiMAi.  Law  «s>366(6)— ISviokhck— Res 
G'ESt.s. 
Declarations  by  complaining  witness,  the 
morning  following  an  alleged  assault  to  rape 
the  ev«iing  before,  were  not  admissible  under 
the  rule  permitting  admission  of  testimony  of 
third  parties  of  outbursts  and  exclamations 
closely  connected  with  a.  transaction. 

4.  CwMiNAi  Law  «=>369(8)  —  Evidehcis  — 
Otbeb  Ofeense. 

In  a  prosecntion  for  assault  to  rape,  evi- 
dence of  a  subsequent  simple  assault  and  bat- 
teiy  is  inadmissible. 

5.  Rape  «=53(2)— Assault   with  Intent- 
Evidence. 

Kvidence  held  not  to  warrant  a  conviction 
of  assault  with  intent  to  commit  rape. 

Appeal  from  Circuit  CJourt,  Spink  CouitJ  ; 
Alva  Taylor,  Judge. 

August  H.  Schultss  was  convicted  of  an 
assaultr  with  Intent  to  commit  rape,  and  he 
appeals.   Reversed. 

Van  Slyke  &  Bartlett,  of  Aberdeen,  foi 
appellant. 
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Clarence  C.  Caldwell,  Atty.  Gen.,  and  W, 
H.  Beckman,  State's  Atty.,  of  Redfield,  for 
tbe  State. 

WHITING,  P.  J.  Appellant  was  convicted 
of  an  assault  with  Intent  to  commit  rape 
apd  appealed  from  the  Judgment  of  convic- 
tion and  from  an  order  denying  him  a  new 
trial. 

[1]  Appellant  contends  that  the  Informa- 
tion was  Insufficient  In  that  It  did  not  al- 
lege that  the  female  assaulted  was  not  bis 
wife.  This  prosecution  Is  based  upon  section 
298,  Pen.  C,  which  reads: 

"Every  person  who  is  guilty  of  an  assault 
with  intent  to  commit  any  felony,  except  an  as- 
sault with  intent  to  kill,  the  punishment  for 
which  assault  is  not  prescribed  by  the  preceding 
section,  is  punishable,"  etc. 

The  authorities  are  hopelessly  divided  up- 
on the  question  of  the  necessity,  in  an  infor- 
mation or  Indictment  for  rape,  of  an  allega- 
tion that  the  person  ravished  was  not  the 
wife  of  the  ravisher.  An  examination  of  the 
authorities  discloses  that  this  diversity  of 
holdings  does  not  rest  upon  the  fact  that. 
In  the  states  whose  courts  hold  one  way,  the 
statutory  definition  of  "rape"  contains  a 
declaration  of  a  limitation  expressly  limiting 
Its  provisions  to  cases  where  the  party 
ravished  Is  not  the  wife  of  the  ravisher, 
while  in  the  states  holding  the  other  way  no 
such  declaration  Is  to  be  found  In  tbe  statu- 
tory definition.  We  are  not  called  upon  at 
this  time  to  declare  what  are  necessary  al- 
legations in  an  information  for  rape,  for  we 
do  not  believe  that,  under  statutory  provi- 
sions such  as  section  298,  supra,  it  is  eaaeor 
tlal  that  the  elements  of  the  "felony"  be  set 
forth  with  the  same  partteularity  as  would 
be  necessary  In  an  Information  charging  such 
felony.  The  elements  of  this  offense  sought 
to  be  charged  are:  (1)  The  assault,  (2)  tbe 
felonious  intent  When  the  information  sets 
forth  the  assault  alleging  the  person  assault- 
ed, and  follows  this  wlUi  the  allegation  that 
such  assault  was  with  a  felonious  intent, 
specifying  the  particular  felony  sought  to  be 
accomplished  through  sudi  assault — In  tbe 
case  of  assault  to  commit  rape,  that  by 
means  of  such  assault  the  defendant  intended 
to  rape  the  female  assaulted — it  has  set 
forth  the  elements  of  the  offense  and  has 
also  given  to  the  defendant  all  the  informa- 
tion necessary  for  the  preparation  of  his 
defense.  We  believe  that  informations  charg- 
ing assault  with  Intent  to  commit  a  felony 
are  analogous  to  informations  for  burglary. 
In  4  R.  O.  U  436,  it  Is  said: 

"The  rule  is  well  established  that  although 
In  burglary  and  statutory  housebreaking  the  in- 
tent, as  d^ned  by  the  law,  is  simply  to  commit 
a  felony,  it  is  not  sufBcient  in  the  indictpient  to 
follow  these  general  words,  but  the  particular 
felony  intended  must  be  specified.  The  allega- 
tion of  the  ulterior  felony  intended  need  not, 
however,  be  set  oat  as  fuUy  and  spedfically  as 
would  be  required  in  an  indictment  for  the 
actaal  commission  of  the  felony.  It  is  ordi- 
narily sufficient  to  state  the  intended  oifense 


generally,  as  by  alleging  an  intent  to  steal,  or 
commit  the  crime  of  larceny,  rape  or  anon." 

Appellant  has  assigned  nnmeroos  errors 
In  the  rulings  upon  receipt  of  evidenee.  A 
brief  statement  of  some  of  tbe  undispnted 
facts  as  wdl  as  the  variant  daimg  of  appel- 
lant and  the  complaining  witness  will  assist 
to  an  understanding  of  the  merits  of  sodi 
assignments  as  we  shall  consider.  The  com- 
plaining witness  entered  tbe  home  of  appel- 
lant as  housekeeper  on  or  about  June  10th; 
the  offense  la  charged  to  have  been  committed 
on  July  16th.  She  testified  that,  on  the  even- 
ing of  July  16th,  he  made  Improper  advances 
both  verbal  and  physical,  and,  upon  her  re- 
senting and  rep^Hng  same,  that  be  flew  hito 
a  violent  passion  perpetrating  upon  her  a 
most  outrageous  assault.  Tbe  state  contends 
this  assault  was  committed  with  tbe  Intent 
to  ravish  her.  Appellant  does  not  deny  bnt 
that  there  was  trouble  on  the  evening  of 
July  16th.  He  testified  that,  on  the  evening 
of  July  16tb,  she  was  drunk,  and  that  such 
force  as  he  used  upon  her  was  used  for  tbe 
purpose  and  with  the  intent  of  quieting  her 
and  was  no  greater  than  was  necessary  for 
that  purpose.  Whetber  it  was  because  she  was 
erased  with  drink  or  feared  for  her  life,  it 
Is  undisputed  that  she  fied  the  house  in  bet 
night  clothes  and  was,  by  appellant  and  a 
hired  man,  found  unconscious  in  a  field  near 
tbe  bouse;  On  the  morning  of  July  17th,  tbe 
complaining  witness  "done"  up  part  of  the 
housework  and  then  went  over  to  a  neigh- 
bor's, where  she  related  to  a  woman,  not  only 
tbe  fact  that  she  had  been  assaulted,  but 
what  she  claimed  to  be  the  particulars  of  the 
assault  The  complaining  witness  returned 
to  appellant's  borne  on  the  morning  of  Jaly 
17tb  and  oontinued  to  remain  there  until  the 
morning  of  July  22d,  when  there  was  another 
quarrel,  In  the  course  of  which  appellant 
committed  what  would  amount  to  an  assault 
and  battery  unless  Justified.  There  was  no 
claim  that  on  this  latter  morning  appellant 
assaulted  her  with  any  Intent  to  ravish  her. 
The  person  of  the  complaining  witness  was 
examined  by  a  doctor  on  or  about  July  25th. 
The  complaining  witness  testified  that  on 
that  date  the  bruises  she  had  received  on  the 
16th  had  all  disappeared.  She  testified  that 
she  never  had  had  sexual  intercourse  with 
appellant  and  on  the  16th,  according  to  her 
testimony,  nothing  occurred  that  could  hi 
any  manner  cause  any  injury  to  her  sex 
organs. 

[2, 3]  The  neighbor  woman  was  allowed  to 
testify,  not  only  to  the  fact  that  the  com- 
plaining witness  made  complaint  of  the  as- 
sault that  bad  been  committed  upon  her,  but 
as  to  tho  details  of  such  assault  as  related  to 
her  by  the  complaining  witness.  The  wel- 
fare of  society  requires  that  the  law  recog- 
nize the  imcorroborated  testimony  of  a  rav- 
ished woman  as  stifflcient  to  warrant  a  con- 
viction for  the  crime  of  rape  or  of  assault 
with  intent  to  commit  rape.  On  the  other 
hand,  tbe  law  has  long  recognised  that  it  is 
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natural  for  one  io  wronged  to  take  advan- 
tage of  the  first  opportunity  that  offers  and 
disclose  such  wrong  to  those  In  whom  she 
would  naturally  confide.  Tliere  has  thus 
arisen,  as  a  corollary  to  the  rule  allowing 
conviction  upon  the  uncorroborated  testimo- 
ny of  the  complaining  witness,  the  further 
rule  that  want  of  proof  of  any  complaint  by 
the  complaining  witness  tends  to  weaken 
her  testimony.  Thus  has  sprung  up  the  rule 
of  law  which  permits  the  testimony  of  third 
parties  tending  to  prove  the  fact  that  com- 
plaint was  made.  'This  rule,  under  all  au- 
thorities, allows  no  farther  proof  than  that 
complaint  was  made,  with  possibly  proof  of 
what  was  said  as  to  the  name  of  the  guilty 
party.  It  does  not  permit  testim<xiy  of  the 
third  party  relating  what  the  complaining 
witness  said  as  to  the  details  of  the  offense — 
it  will  readily  be  seen  that  the  reason  for 
the  rule  Is  satisfied  by  proof  of  the  mere 
fact  that  a  complaint  was  made.  There  is 
another  rule  of  law  that  permits  the  testi- 
mony of  others  as  to  outbursts,  exclamations, 
or  declarations  of  an  injured  party,  when 
such  outbursts,  exclamations,  or  declarations 
tend  to  explain  the  injury  or  its  causes,  and 
when  such  outbursts,  exdamatlons,  or  declara- 
tions are  so  closely  connected  with  the  trans- 
action from  which  the  Injury  flowed  as  to 
make  It  reasonably  certain  that  they  are 
the  uoconscions  or  natural  resultant  of  the 
injury  and  matters  connected  therewith  and 
not  made  in  furtherance  of  some  concocted 
plan  or  scheme  devised  by  the  Injured  party. 
Under  neither  of  these  rules  of  law  was  this 
testimony,  as  to  what  the  complaining  wit- 
ness said  concerning  the  details  of  the  alleg- 
ed assault,  admissible. 

[4]  The  state  was  allowed  to  introduce  evi- 
dence as  to  the  affair  of  July  22d.  That  this 
evidence  was  Impn^eily  received  Is  too  ap- 
parent to  need  any  citation  of  authorities  or 
statement  of  reasoning.  If  the  Jury  believed 
the  complaining  witness'  version  of  what  oc- 
curred, tfiey  could  not  but  be  prejudiced 
thereby  against  ^pellant,  as  it  would  dis- 
pose blm  to  be  a  brute.  But  proof  that  a 
man  baa  to-day  treated  a  wcHuan  with  brutal 
cruelty  such  cruelty  revealing,  however,  no 
sensual  passions  or  desires,  falls  far  short 
of  being  corroborative  of  evidence  to  the 
effect  that  yesterday  such  man  bad  an  in- 
tent to  ravish  aadb  woman. 

The  doctor  was  allowed  to  testify  as  to  the 
physical  condition  of  the  complaining  wit- 
ness. It  Is  clear  that  testimony  as  to  condi- 
tions found  <m  the  2Sth  could  not,  In  the 
light  of  the  other  evidence,  have  thrown  the 
least  light  upon  the  disputed  question  of 
appellant's  intent  on  July  16th. 

[i]  The  admissions  made  by  the  appellant 
would  hardly  tend  to  win  the  good  graces  of 
a  jury.  But  when.  In  addition  to  this,  there 
was  received  this  Incompetent  evidence, 
which,  on  the  one  hand,  would  tend  to  win 


the  ttympathy  of  the  Jury  for  the  complaining 
witness,  and  on  the  other,  tend  to  prejudice 
the  Jury  against  ai^>eUant,  it  would  hardly 
be  strange  if  the  Jury  overlooked  the  real 
issue  presented  by  the  information  and  the 
court's  instructions,  and  brought  in  a  verdict 
upon  general  principles.  We  are  impressed 
with  the  belief  that  that  Is  what  happened  In 
this  case.  The  testimony  of  the  complaining 
witness,  if  taken  to  be  absolutely  true,  dis- 
closed that  appellant  made  Improper  advanc- 
es, both  verbal  and  physical,  with  the  evi- 
dent purpose  of  winning  consent  to  sexual 
Intercourse.  It  further  disclosed,  as  we  think 
beyond  all  question,  that,  being  rebuffed,  ap- 
pellant flew  into  a  violent  passion  (but  one 
of  whldi  sensual  desire  remained  no  part); 
and  it  disclosed  that  he  then  committed  a 
most  grievous  and  disgusting  assault  upon 
her.  Not  only  did  the  complaining  witness 
herself  testify  that  appellant  did  not  attempt 
to  have  sexual  Intercourse  with  her,  but  his 
every  act  and  word,  as  testified  to  by  her, 
though  disgusting  in  the  extreme,  precludes 
any  possible  Inference  that,  after  being  re- 
buffed In  his  solicitations,  be  had  any  Inten- 
tion or  even  desire  to  have  such  intercourse — 
such  evidence  shows  a  loathing  of,  rather 
than  a  sensual  passion  for,  her  body. 

We  are  satisfied  that  the  errors  above  not- 
ed were  prejudicial,  in  that  they  permitted 
the  receipt  of  evidence  which  tended  to  lead 
the  minds  of  the  jurors  from  the  issues  be- 
fore them. 

Tb-B  Judgment  and  order  appealed  from 
are  reversed. 


NBLSON  V.  MINDBR  et  al.    <Ka  4409.) 

(Supreme  Court  of  South  Dakota.     Nov.  20, 
1918.) 

1.  JUSaUBIfT   «S>143(11)— OPEHIflO    DKrAUI-T 
— EXCUBABLB  NeOIXCT. 

An  attorney  for  one  of  several  defendants, 
who  was  attending  to  other  legal  ^ork  for  his 
client,  seTerol  hundred  miles  away,  was  justi- 
fied in  relying  upon  promise  of  an  attorney  for 
another  defendant  to  notify  him  by  wire  as  to 
when  case  would  be  tried,  and  a  default  judg- 
ment entered  should  be  oiwned. 

2.  JtrnoMEWT  «=s>189  —  Openiwo  DErAT;i.T  — 
Teems. 

Defendant,  seeking  to  open  defaolt  judgment 
and  showing  excusable  neglect,  will  be  requir- 
ed to  pay  terms ;   plaintiff  being  blameless. 

Appeal  from  Circuit  Court,  Roberts  Coun- 
ty; Thos.  U  Bouck,  Judge. 

Action  by  N.  H.  Nelson  against  John  L. 
Minder  and  the  Redllne  Piano  Company  of 
Mitchell,  S.  D.,  consisting  of  Fred  Redllne 
and  Henry  Redllne,  copartners.  Judgment 
for  plaintiff.  From  an  order  denying  the 
application  of  Fred  Redllne  to  open  Judg- 
ment, he  appeals.  Reversed  and  remanded, 
with  directions. 
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Roscoe  Satterlee  and  T.  3.  Spangler,  both 
of  Mitchell,  for  appellant 

Geo.  S.  Rlz  and  Thomas  Manl,  both  of 
MUbank,  for  respondent 

WHITING,  P.  J.  To  plalnurs  complaint, 
appellant  entered  a  separate  answer  plead- 
ing a  meritorious  defense.  The  cause  was 
noticed  for  trial  b7  both  i^lntUf  and  aK)el- 
lant.  When  it  was  reached  for  trial  appel- 
lant was  not  present,  a  jury  was  called, 
plaintiff  introduced  evidence,  a  verdict  was 
returned  for  plalntUT,  and  a  'judgment  en- 
tered thereon.  Appellant,  as  soon  as  be 
learned  of  such  judgment,  applied  vrtth  due 
'diligence  to  have  the  same  opened  up  that  he 
might  be  allowed  to  defend.  He  baaed  such 
appllcatiou  upon  the  ground  of  excusable 
neglect.  The  trial  court  denied  the  relief 
asked,  and,  from  such  ruling,  this  appeal  was 
taKen. 

The  following  propositions  stand  conceded: 
Whether  or  not  the  neglect  of  a  party  will 
be  construed  excusable  within  the  meaning 
of  the  statutes  depends  npoTi  the  circum- 
stances surroimding  each  individual  case. 
Courts  should  be  liberal  in  relieving  a  de- 
fendant of  default  if  reasonable  excuse  is 
shown  and  he  appears  to  have  a  meritorious 
defense,  to  the  end  that  cases  may  be  deter- 
mined on  their  merits.  The  right  to  be  re- 
lieved of  a  default  is  not  absolute,  but  rests 
largely  in  the  discretion  of  the  trial  court; 
and  If  that  discretion  is  not  abused  the  trial 
court's  order  will  not  be  reversed. 

The  undisputed,  material  facts  are  as  fol- 
lows: This  cause  was  priding  in  Roberts 
county.  The  defendant  Minder  was  repre- 
sented by  an  attorney  resident  at  Sisseton, 
the  county  seat  of  that  county.  Appellant's 
attorney  resided  at  Mit<AeU,  some  200  miles 
away.  The  term  of  court  was  set  to  open  on 
December  3d.  Appellant's  counsel  was  fur- 
nished a  printed  calendar  showing  some  30 
criminal  causes  pending,  and,  besides  these, 
a  number  of  civil  causes,  of  which  this  one 
was  No.  18.  On  December  3d  both  appellant 
and  his  attorney  had  to  be  in  Pierre  in  at- 
tfflidance  upon  court.  Because  of  this  fact 
appellant's  attorney  prepared  and  sent  to  the 
attorney  for  defendant  Minder  an  affidavit 
upon  whidti,  if  it  became  necessary,  he  asked 
such  attorney  to  base  a  request  for  the  post- 
ponement of  this  case  until  appellant  and 
his  attorney  could  reach  Sisseton.  Appel- 
lant's counsel  also  communicated  with  the 
clerk  of  the  trial  court,  who,  <m  December 
4th,  Tuesday,  wired  him  that  the  criminal 
work  would  apparently  take  the  "bluest 
part  of  this  week."  In  answer  to  the  letter 
written  to  Minder's  counsel,  such  counsel,  on 
December  .  3d.  wrote  advising  appellant's 
counsel  that  be  would  arrange  definitely  so 
that  this  case  would  not  be  tried  that  week, 
and  would  later  advise  him  as  nearly  as  pos- 
sible when  such  case  would  be  reached.  On 
December  4th  appellant's  counsel  wrote  Min- 
der's counsel  advising  him  that,  because  of 


distance  and,  difficulty  in  telephoning,  he 
found  It  difficult  to  keep  posted  as  to  whoi 
the  case  would  be  reached,  and  requesting 
such  counsel  to  notify  him  "by  wire"  wlien 
the  case  would  be  reached,  and  asking  an- 
swer by  wire.  On  December  5th  Minder's 
counsel  wired  that  he  would  let  appellant's 
counsel  know  the  thne  the  case  wonld  be 
reached.  On  December  6th  Minder's  connsel 
wrote  to  the  effect  that  the  criminal  calendar 
was  rapidly  disappearing,  and  that  "it  now 
looks  as  tliough  we  wonld  just  about  finlsb 
the  criminal  cases  this  week,  and  in  which 
event  the  Redllne  case  would  be  the  first 
case  Monday,  December  10th."  In  this  letter 
appellant's  counsel  was  advised  as  to  tr&ih 
he  would  neeid  to  take  to  get  to  Sisseton  on 
Monday,  but  this  letter  closed,  "I  will  wire 
you  again  giving  you  mpre  definite  informa- 
tion." Minder's  counsel  wired  no  further  in- 
formation. On  December  12th  appellant's 
counsel  wrote  Minder's  counsel,  acknowledg- 
ing the  letter  of  the  6th,  and  advising  that, 
"I  •  •  •  await  your  message."  On  De- 
cember 14th  appellant's  counsel  wired  for  ad- 
vice. On  December  leth  Minder's  counsel 
wrote  advising  aB)ellant  of  the  trial  of  the 
cause  "the  early  part  of  the  week."  Ap- 
pellant immediately  took  steps  to  have  the 
judgmrait  vacated.  It  also  appears  that  on 
the  afternoon  of  December  6th  Minder's 
counsel  wrote  a  letter  to  appellant's  counsel 
advising  him  that  tne  criminal  calendar  was 
finished,  and  that  this  case  wonld  be  the  first 
for  trial  Monday.  Appellant's  counsel  swears 
he  never  received  this  letter.  Before  the 
cause  was  called  and  tried.  Minder's  counsel 
advised  the  trial  court  that  he  had  notified 
appellant's  counsel  that  the  case  would  be 
reached  Monday. 

[1]  It  is  clear  from  the  above  that  the 
trial  court  was  fully  justified  in  allowing  the 
cause  to  go  to  trial.  We  ore,  however,  of  the 
opinion  that  counsel  for  appellant  acted  as  a 
prudent  attorney  was  justified  in  acting — 
that  It  was  highly  proper  for  hlmi  to  rely  for 
advice  upon  counsel  appearing  for  the  code- 
fendant  It  must  be  borne  in  mind  that  such 
counsel  was  an  officer  of  the  court  We  be- 
lieve that  In  view  of  the  fact  that  such  of- 
ficer of  the  court  had  written  him  that  he 
would  wire  himi  more  definite  information, 
he  haid,  not  having  received  the-secoud  letter 
written  to  him  on  December  6th,  a  right  to 
rest  in  full  confidence  that  he  would  be  ad- 
vised in  time  to  reach  Sisseton  for  the  trial 
of  said  cause. 

[2]  Respondent  not  being  at  fault,  appel- 
lant should  be  required  to  pay  terms  upon  the 
granting  of  the  relief  sought  In  view  of  all 
the  facts  appearing  we  deem  $25  adequate 
terms. 

^e  order  appealed  from  Is  reversed,  and 
the  cause  remanded  to  the  trial  court,  with 
directions  to  enter  an  order  that  the  jndp- 
ment  against  appellant  will  be  vacated  upon 
the  payment  of  ^  terms  to  plaintiff. 
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THEO.  HAMM  BREWING  CO.  v.  HUBER 
etal.    (No.  4347.) 

(Supreme  Goort  of  Soutii  D&kota.    Nov.  29, 
1918.) 

1.  Appeal  and  Esrob  «=s>757(3)  —  BsiEfs  — 

StJmClENCT— SCOPK. 

Where  an  appellant  fails  affirmatively  to 
show  that  the  statement  in  his  brief  contains  a 
statement  of  all  the  material  evidence  received 
on  the  trial,  as  required  by  Snpreme  (Tonrt  rule 
6  (140  N.  W.  viii),  tSie  saffidency  of  evidence 
to  support  findings  cannot  be  considered,  bat 
only  rulings  on  admission  of  evidence. 

2.  EviBEKCB  «=>244(1)  —  Declabationb  — 

AOENCT. 

Where  one  IlaUe  on  a  note  mnning  to  a  cor- 
poration procures  an  agent  of  the  corporation  to 
induce  it  to  release  the  person  liable  on  the  note, 
snch  agent  is  the  agent  of  the  latter  and  not  of 
the  corporation,  and  conversations  between  the 
agent  and  the  corporation's  ofBcers  are  admissi- 
ble in  a  suit  on  such  note. 

3.  Tbiai  €=»60(1)  —  Evidencb— ADMISalBUr 

ITY. 

One  sued  on  a  note  on  which  he  is  a  mere 
surety  cannot  base  error  on  ezcloaion  of  evidence 
showing  his  partial  release  as  such  because  of 
wastage  of  security  by  plaintiff,  where  no  evi- 
dence disdoeing  his  relation  to  the  note  had  been 
introduced. 

Appeal  from  Circuit  Court,  Potter  County ; 
Joseph  H.  Bottum,  Judge. 

Action  by  the  Theodore  Hamm  Brewing 
Company  against  John  O.  Huber,  Philip  Jell, 
and  another.  From  Judgment  for  plaintiff 
and  denial  of  a  new  trial,  defendant  Jell 
aloae  appeals.    Affirmed. 

Jean  F.  Sargent,  of  Gettysburg,  for  appel- 
lant. 

Clay  Carpenter,  of  Watertown,  for  re- 
spcmdent. 

WHITING,  P.  J.  Action  to  recover  amount 
due  on  promissory  i^otea  executed  by  all  de- 
fendants. Trial  to  court  without  jury.  Find- 
ings, conclusions,  and  judgment  for  plaintiff. 
From  the  Judgment  and  an  order  refusing  a 
new  trial,  the  defendant  Jell  ai^iealed. 

[1]  Appellant  does  not  question  the  suffi- 
ciency of  the  findings  to  support  tlie  Judg- 
ment. He  does  questian  the  sufficiency  of 
the  eyldence  to  support  cei;taiQ  of  the  find- 
ings, but  ha  has  not  made  it  to  affirmatively 
appear  that  the  statement  in  Ills  brief  "con- 
tains a  Btateotent  of  all  the  material  evidence 
received  upon  the  trial,"  as  required  b^ 
rule  6  (140  N.  W.  viU)  of  this  court  and  by 
chapter  172,  Laws  1913.  There  Is  therefore 
left  for  onr  consideration  only  such  assign- 
ments as  questloni  the  correctness  of  the  trial 
court's  rulings  on  admission  of  evidence. 
Hepner  v.  WheaOey,  33  S.  D.  34,  144  N:  W. 
923 ;  Denton  v.  Butler,  37  S.  D.  444,  168  N. 
W.  1017. 

[2]  Appellant  and  defendant  John  C.  Hu- 
ber were  partners,  and  the  notes  In  question 
were  given  In  consideration  of  money  loaned 
the  partnership.  After  the  notes  were  given 
Huber  bought  out  appellant's  Interest  in, 
and  assumed  the  obligations  of,  the  partner- 


ship. Appelant  introduced  evidence  tend- 
ing to  prove  tiiat,  at  his  request,  an  agent 
of  plaintiff  undertook  to  Induce  plaintiff  to 
release  appellant  from  further  liability  on 
the  note.  In  rebuttal  the  court  received  the 
testimony  ot  this  agent  as  well  as  that  of  a 
managing  officer  of  plaintiff  as  to  what  was 
said  by  the  officers  of  the  company  when  the 
agent  presented  appellant's  request  to  be  re- 
leased. It  is  the  admission  of  this  conversa- 
tion betwem  plalntUF's  officers  and  tholr 
agent  that  appellant  assigns  as  error.  The 
evidence  was  clearly  competent.  OPhls  agent, 
In  communicating  appellant's  request  to 
plaintiff,  wag  acting  for  appellant,  and  not 
fbr  the  company. 

[3]  The  partnership  secured  the  notes  by 
diattel  mortgaga  Plaintiff  called  its  agent 
to  prove  the  execution  of  the  notes  and  the 
consideration  therefor  as  well  as  the  amount 
that  had  been  paid  thereon.  Appellant  then 
asked  this  witness  whether  there  had  been 
anything  done  toward  foreclosure  or  collec- 
tion of  the  chattel  mortgage  that  had  been 
given  to  secure  the  notes,  and  whether  plaln- 
tift  still  held  the  mortgage.  These  questions 
were  objected  to  and  objections  sustained. 
One  of  appellant's  defenses  seemed  to  be 
that,  by  Euber's  assumption  of  the  indebted- 
ness evidenced  by  the  notes  and  plaintiff's 
knowledge  of  such  assumption,  even  though 
plaintiff  did  not  release  appellant,  appellant 
became,  as  to  these  notes,  tmt  a  surety ;  and 
that,  if  plaintiff  negligently  allowed  the  se- 
curity to  become  wasted,  appellant  would  be 
released  at  least  to  the  extent  of  the  value 
of  wasted  security.  It  is  upon  this  legal 
contention  that  appellant  bases  his  dalm  of 
error  In  the  court's  ruling  excluding  the  an- 
swers sought.  The  rulings  ■  were  correct 
Even  though  appellant,  is  right  in  the  con- 
tention that,  under  the  facts,  he  became  a 
mere  surety,  .it  la  enough  to  nc^  tliat  none 
of  such  facts  had  then  been  disclosed  by  the 
evidence. 

The  judgment  and  order  appealed  from  are 
affirmed. 


VIKTORA  y.  ORBSSMAN,  County  SuperiM- 
tendent  of  Schools  et  al.    (No.  4468.) 

(Supreme.  Court  of   South  Dakota.     Nov.   29, 
1918.) 

1.    SCVOOia   AND    SOHOOL    DlSTBICTS    <8=»3S— 

CoNSOUDATiON— Petition  roa  Election— 

"Electors." 
Under  Laws  1918,  c.  194,  aa  amended  hf 
Laws  1917,  c.  218,  residents  ot  a  certain  school 
district,  who  simply  moved  to  another  district 
temporarily  but  who  never  intended  to  change 
their  residence,  remained  "electors"  of  the  first 
district  and  were  not  disqualified  to  sign  peti- 
tion of  such  district  for  election  to  determine 
question  of  consolidation  while  they  resided  in 
Uie  other. 

[Ed.  Note. — ^Por  other  definitions,  see  Words 
and  Phrases,  Mrst  and  Second  Series,  Elector.] 
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2.    SCHOOLS    AND    SOHOOL    DiSTBICTS    «=>3&— 
BLEOTIOIT   fob  OoNBOLIDATION— iBBEOUIiAJt' 

nriBS— Bdbden  of  Pkoov. 
Contestant  bad  harden  of  showing  Irre|;Q- 
larlties  sufficient  to  vitiate  election  submitting 
question  of  consolidation  of  school  districts. 
8.  Tbiai.  4=»392(1)— Finding»-'Nxox8SITT  of 

Request. 
It  was  incumbent  upon  appellant  contest- 
ing election  for  consolidation  of  school  districts 
to  ask  court  to  make  such  findings  as  to  irregu- 
larities as  he  thought  the  evidence  warranted, 
because  in  the  absence  thereof  the  contest  most 
fail. 

4.  Affeai.    and    E^ob    «=»731(2)— Assion- 

MBNT8   OF  ESBBOB — SUBTICIENCT. 

Assignment  that  "finding  No.  12  is  not  sup- 
ported by  the  evidence,  but  is  contrary  thereto, 
in  this,  that  there  is  no  evidence  upon  the  rec- 
ord upon  which  to  base  said  finding,  and  that 
said  finding  is  not  supported  by  any  legal  evi- 
dence," is  insufficient. 

5.  Schools  and  Sohooi,  Dibtbicts  ^esSS— 
BuBcnoN  TOB  OoNSOUOATioN— Rxn,xs  GOY- 

XBNINO. 

Election  to  determine  question  of  consolida- 
tion of  school  districts  is  not  governed  by  the 
same  mles  and  subject  to  the  same  restrictions 
aa  the  general  biennial  elections  for  election  of 
state  and  county  officers. 

6.  Schools  and  Schooi.  Dibtbicts  «=j38— 
Blection  fob  Consolidation— Ibbeguxabi- 

TIE8. 

Irr<«ularitiea  which  did  not  deprive  any 
voter  of  a  fair  chance  to  register  his  will,  or 
which  did  not  prevent  will  of  voters  from  being 
fairly  and  truly  ascertained  and  declared,  did 
not  vitiate  school  district  electioii  to  determine 
question  of  consolidation. 

Appeal  fr<Mn  Circuit  Conrt,  Gregory  Conn- 
ty;    WilUam  Williamson,  Judge. 

Contest  proceeding  by  Frank  H.  Vlktora 
against  E.  H.  C^essmaxk,  County  Superin- 
tendent of  Schools  of  Oregory  County,  South 
Dakota,  and  others.  From  the  Judgment 
holding  election  valid  and  from  order  deny- 
ing new  trial,  Yiktora  appeals.    Affirmed. 

AmbroM  B.  Bedc,  of  Geddes,  and  O.  M. 
Caster,  of  Iiake  Andes,  for  appellant. 

Charles  A.  Davis,  of  Burke,  for  respcmd- 
ent& 

WHITINO,  P.  J.  PurporUng  to  proceed 
under  the  provisions  of  chapter  194,  Laws 
1913,  as  amended  by  chapter  218,  Laws  1917, 
the  electors  of  four  adjacent  school  districts 
of  Gregory  county  petitioned  for,  and  after- 
wards held,  an  election  to  determine  whether 
said  districts  should  be  consolidated  Into 
one  district  "Consolidation"  was  declared 
carried,  and  plaintlil,  as  an  elector  and  tax- 
payer, brought  a  contest  proceeding  contest- 
ing the  validity  of  the  said  election.  The 
trial  court  made  findings  and  conclusionB  In 
favor  of  defendants,  and.  upon  same,  enter- 
ed a  Judgment  holding  the  election  valid  and 
dismissing  the  proceeding.  From  such  Judg>- 
ment  and  an  order  denying  a  new  trial  this 
aroeal  was  taken. 

But  two  questions  demand  our  attention: 

(1)  Was  one  of  the  petitions  for  the  election 
signed  by  the  requisite  number  of  electors? 

(2)  Were  there  such  Irregularities  In  the  con- 


duct of  the  election  as  to  render  same  void? 

[1]  The  petition  for  district  No.  4  was 
signed  by  a  man  and  his  wife  who,  at  the 
time  of  siguiug  same,  were  living  In  another 
of  the  districts.  The  trial  court  found  that 
they  were  "residents  and  electors"  of  dis- 
trict No.  4.  If  the  court's  holding  was  right, 
the  petition  was  signed  by  the  requisite  num- 
ber of  electors.  It  is  conceded  that  these 
two  signers  had,  only  a  few  months  prior 
to  this  election,  resided  upon  their  farm  In 
district  No.  4,  but,  at  the  time  of  the  sign- 
ing of  the  petition,  had  moved  to  Fairfax, 
in  another  of  the  districts.  The  co'urt  found 
that  these  parties  "had  nerer  Intended  to 
change  their  residence  to  Fairfax,  •  •  • 
but  simply  moved  there  temporarily,  and 
they  have  at  the  time  they  signed  said  peti- 
tion and  at  all  times  since  considered  and 
held  school  district  No.  4  to  be  their  place  of 
residence."  The  evidence  shows  that  the 
purpose  of  their  moving  was  to  give  their 
children  better  school  advantages,  that  they 
rented  a  place  to  live  In  and  did  not  sell 
their  farm,  and  that  they  Intended  to  there- 
after return  to  such  farm.  They  clearly  re- 
mained electors  of  district  No.  4.  15  Cyc 
291,  292 ;   9  B.  O.  I*  J  47,  "Elections." 

[2,  3]  The  burden  was  upon  appellant,  as 
contestant,  to  establish  the  existence  of  Ir- 
regularities sufficient  to  vitiate  such  elec- 
tion. The  burden  being  upon  him  to  es- 
tablish the  existence  of  such  Irregularities, 
it  became  Incumbent  upon  him  to  ask  the 
court  to  make  such  findings  as  to  irregulari- 
ties as  he  thought  the  evidence  warranted, 
because.  In  the  absence  of  any  findings  re- 
garding irregularities,  the  contest  must  falL 
It  does  not  appear  that  appellant  asked  for 
any  findings. 

[4]  The  court  found: 

"That  said  election  was  fair,  and  no  elector 
was  coerced  or  prevented  from  having  a  fair 
vote,  and  no  fraud  or  intimidation  was  In  any 
manner  had  or  practiced  at  said  election,  and 
said  election  was  in  all  respects  fair,  and  there 
was  nothing  said  or  done  at  said  election  that 
prevented  a  fair  vote,  and  a  full  opportunity 
was  afforded  to  each  and  every  elector  in  aaid 
district  to  vote  as  he  desired  at  said  election." 

The  assignment  baaed  upon  audi  finding 
Is  as  follows: 

"That  finding  No.  12  is  not  supported  by  the 
evidence,  but  is  contrary  thereto,  in  this:  That 
there  is  no  evidence  upon  the  record  upon  which 
to  base  said  finding,  and  that  said  finding  is 
not  supported  by  any  legal  evidence." 

This  assignment  Is  clearly  Insufficient. 
The  assignment,  as  well  as  the  spedflcatlon 
which  preceded  It,  should  have  pointed  out 
wherein  the  tacts  found  were  not  supported 
by  the  evidence;  they  should  have  called 
attention  to  those  evidentiary  facts  which 
appellant  believed  to  have  been  established 
by  the  evidence  received  and  which  would  be 
Inconsistent  with  the  finding  complained  of. 

[{,  S]  While  appellant  failed  to  ask  for 
findings  covering  the  alleged  Irregularities, 
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and  also  failed  to  properly  assign  tbe  in> 
sufficiency  of  tbe  evidence  to  sustain  tbe 
fludiug  complained  of,  yet  be  bas,  In  bis 
brief,  referred  to  tbe  claimed  Irregularities. 
Tbere  Is  neltber  proof  nor  claim  of  fraudu- 
lent Intent  on  tbe  part  of  tbe  election  offi- 
cers. There  Is  claim  that  certain  proceed- 
ings In  tbe  calling  and  conduct  of  tbe  elec- 
tion were  not  in  accordance  witb  tbe  law, 
but  appellant  bas  not  referred  ns  to  any- 
tblng  In  tbe  scbool  laws  to  support  bis  claim. 
He  seems  to  be  of  tbe  opinion  that  tbis  elec- 
tion was  governed  by  tbe  same  rules  and 
subject  to  tbe  same  restrlctionB  as  tbe  gen- 
eral biennial  elections  for  election  of  state 
and  county  oflScers.  But  sucb  Is  not  tbe  law. 
15  C3yc.  863.  Even  If  properly  before  us, 
appellant's  contentions  are  unsound.  Tbere 
Is  absolntely  notblng  In  tbe  record  to  sbow 
but  that  tbe  election  was  fairly  and  honest- 
ly coDdncted,  and,  erven  if  there  vras  any- 
thing that  could  be  deemed  as  irregularity, 
tbere  Is  nothing  from  which  it  could  be  in- 
ferred that  it  deprived  any  voter  of  a  fair 
chance  to  register  bis  will  In  relation  to  tbe 
issoe  before  the  voters,  or  from  which  it 
conld  be  inferred  that  tbe  will  of  the  voters 
was  not  fairly  and  truly  ascertained  and 
declared.  Certainly,  under  those  circum- 
stances, tbe  trial  court  did  not  err  In  its 
judgment.  16  Cyc.  372.  It  might  not  be 
amiss  to  note  that  ai^>eUant  was  one  of  tbe 
election  officers ;  ttaat  be  served  as  such  dur- 
ing the  whole  election;  that  he  admits  he 
then  knew  of  all  the  things  he  now  complains 
of,  and  made  no  complaint  at  that  time  or 
took  any  steps  to  put  an  end  to  the  alleged 
Irregnlarltlefl. 

Tbe  Jndgmmt  and  order  appealed  trom  are 
afldrmed. 


rOX  V.  SCANDINAVIAN  MTJT.  AID  ASS'N 
OP  NEBRASKA.     (No.  20206.) 

(Supreme  Court  of  Nebraska.    Jan.  20,  1919.) 

(SyJlaiut  bj  the  Court.) 

v.  Tkiai.  «=9l43—EviDSNCE— Issue  fob  Jcbt. 
When,  in  a  jury  trial,  the  evidence  is  sub- 
Btamtially  conflicting  upon  the  issues  presented, 
so  that  Afferent  minds  might  reasonably  reach 
different  conclusions  thereon,  the  cause  must 
be  submitted  to  the  jury  with  proper  instruc- 
tions. 

2.  IssuRANCE  «=3064  —  Action  on  Policy  — 
Evidence. 
Offered  evidence,  indicated  in  tbe  opinion, 
is  Juld  to  have  been  erroneously  ezduded. 

Cornish,  J.,  dissenting. 

Appeal  ftom  District  Court,  Douglas  Coun- 
ty ;    Sears,   Judge. 


Action  lay  Boae  Bllen  Fox  against  the 
Scandinavian  Mutual  Aid  Association  of  Ne- 
braska. Judgment  for  defoidant  upon  a  dl- 
rected  verdict,  and  plaintiff  appeals.  Re- 
versed. 

Thomas  Lynch,  of  Omaha,  for ,  appellant. 

J.  h.  McPbeely,  of  Mluden,  for  appellee. 

SEDGWICK,  J.  [1]  The  court  Instruct- 
ed the  jury  to  find  a  verdict  for  the  defend- 
ant. The  question  to  this  court  Is  whether 
the  evidence  was  In  such  a  condition  that 
the  case  should  have  been  submitted  to  the 
jury.  The  defense  was  that  tbe  Instired  had 
made  false  answers  in  her  application  for  in- 
surance. The  brief  says  that  the  burden  of 
proof  Is  on  tbe  defendant  who  asserts  that  to 
prove  that  tbe  answers  were  false,  and  that 
tbe  Insured  knew  what  the  questions  were 
and  the  force  and  effect  of  the  answers  and 
answered  them  falsely  for  tbe  purpose  of  ob- 
taining the  insurance  wrongfully.  Perhaps 
tbe  ease  was  not  tried  strictly  upon  that  the- 
ory. The  evidence  Is  In  somewhat  of  a  con- 
fused condition,  but  tbere  Is  evidence  that  the 
first  application  was  taken  by  one  Sikes,  as 
agent  for  tbe  company,  and  tbat  Sikes  In- 
tended to  and  did  Impose  upon  the  insured, 
but  there  Is  no  contention  by  tbe  defendant 
that  the  policy  should  be  avoided  because  of 
answers  in  the  application  taken  by  Slke& 
Slkes  was  not  called  as  a  witness  by  tbe  de- 
fendant, and  we  have  not  observed  In  the  ev- 
idence any  reason  why  he  was  not  called. 
The  defendant  seeks  to  avoid  the  fact  tbat 
Slkes  deliberately  planned  to  defraud  the  In- 
sured, and  probably  deceived  the  doctor  who 
made  tbe  examination  and  led  bim  to  make 
a  superficial  examination.  Tbe  evidence 
tends  to  show  that  Slkes  did  that  Dr.  Cur- 
ry nuLde  the  pbyslclan's  examination  for  the 
company,  and  testified  at  large  as  a  witness. 
He  was  asked,  on  tbe  witness  stand: 

"Now,  Doctor,  you  may  state  whether  or  not, 
aside  from  these  several  answers,  you  know 
whether  or  not  you  propounded  tbe  questions 
to  the  applicant  at  that  time?" 

— and  answered: 

"I  think  I  did.  I  always  have.  That  was  my 
custom  to  do  so;  and  unlees  tbere  happened  to 
be  a  question,  I  knew  by  Just  seeing  the  appli- 
cant, or  something  of  that  kind,  I  would  always 
ask  the  question,  these  I  could  not  see,  could 
not  see  without  asking." 

[2]  His  whole  evidence  shows,  as  ttiis  an- 
swer shows,  tbat  he  relied  upon  his  custom 
In'  examining  applicants  for  Insurance,  and 
had  no  distinct  recollection  himself  of  any 
qnestlon  that  he  asked.  It  also  shows  that  a 
great  many  things  that  be  answered,  or 
rather  represented  that  tbe  Insured  answ»- 
ed,  were  things  that  he  "knew  by  just  seeing 
the  applicant,  or  something  of  that  kind" ; 
and  he  testified  that  he  saw  the  applicant  and 
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made  a  thorough  physical  examination,  and 
that  she  a^qpeared  to  be  In  good  health  and  ap- 
I)eared  to  be  all  right.  Proof  was  offered  that 
about  two  years  before  that  time  this  same 
doctor  had  examined  this  same  applicant  for 
Insurance,  and  bad,  according  to  his  custom, 
probably  asked  the  questions  that  he  thinks 
he  now  asked  la  this  second  examination.  In 
the  meantime,  between  the  two  examinations, 
the  insured  had  been  in  a  tuberculosis  hos- 
pital. This  evidence  of  the  former  examina- 
tion was  excluded,  and  It  seems  erroneously. 
It  tends  to  throw  light  upon  the  accuracy  of 
the  doctor's  recollection  in  regard  to  what 
questions  he  asked.  He  testified  that  be 
thought  that  the  Insured  was  a  flrst-clasa 
risk,  and  her  general  appearance  was  good, 
and  that  If  she  had  had  tuberculosis  suf- 
ficient to  go  to  a  hospital  her  appearance 
would  show  It,  and  that  she  had  no  such  ap- 
pearance. He  also  said  that  he  did  not  ask 
the  questions  when  he  could  answer  them 
himself  by  observation.  He  admits  that  he 
did  not  read  the  application  to  the  insured, 
and  that  he  did  not  Instruct  the  applicant  to 
read  it  The  witness  Jackson,  who  was  in 
the  next  room  at  the  time,  with  "no  door 
(between)  •  •  •  just  a  large  opening," 
testified  that  he  heard  all  that  was  going 
on,  and  stated  positively  that  the  doctor  was 
not  there  15  minutes.  The  witness 
thought  that  it  was  not  more  than  10  min- 
utes. This  is  not  denied  by  the  doctor.  If 
he  examined  the  insured  physically,  as  he 
said  he  did.  It  would  hav^  taken  the  whole 
of  the  15  minutes  at  least  Jackson  also  tes- 
tified that  the  insured  had  returned  from  the 
hospital  some  time  before,  and  appeared  to  be 
perfectly  well,  and  considered  herself  per- 
fectly well.  There  Is  no  evidence  contradict- 
ing this,  and  the  defendant's  own  evidence 
supports  this  theory.  It  does  not  seem  to  be 
clearly  proven  by  this  evidence  that  the  doc- 
tor asked  her  the  questions  that  he  should 
have  asked  her.  and  that  he  seems  to  suppose 
he  did  ask  her,  or  that  the  insured  knew 
that  such  questions  were  In  this  application 
covering  a  whole  sheet,  some  of  it  of  the  very 
finest  print  which  was  never  i«ad  to  her.  He 
was  not  in  her  room  altogeth^  more  than 
15  minutes  during  which  he  was  making  his 
observations  and  his  physical  investigation. 
It  Is  not  usual  for  an  insurance  company  to 
send  a  physician  to  examine  an  applicant  for 
insurance,  who  will  form  a  custom  of  asking 
different  questions  from  tliose  in  the  written 
application  and  then  writing  down  the  an- 
swers to  the  written  questions  in  tbe  applica- 
tion as  though  those  were  the  ones  that  had 
be«i  answered  and  not  suggest  to  tbe  appli- 
cant to  read  the  appllcati(Mi,  nor  read  it  to  the 
applicant  himself,  and  then  undertake  to 
avoid  the  insurance  because  the  answers 
written  In  the  application  were  not  correct 
This  case  ought  to  have  been  submitted  to 


the  Jury,  and  there  was  error  In  excluding  the' 
evidence  of  the  former  examlnatloa  by  the 
doctor. 
Reversed. 

CORNISH,   J.,  dissents. 

ROSE  and  LETTON,  33.,  not  sitting. 


ST.  (3LAIR  T.  STATE.     (No.  20528.) 
(Supreme  Court  of  Nebraska.    Jan.  20,  1919.) 

(Syllabus  ly  the  Court.) 

1.  Receiving  Stolen  Goods  <3=»3  —  GtriLTT 
Knowledge— STATtTTE. 

The  element  of  guilty  knowledge,  necessary 
to  constitute  the  crime  of  receiving  stolen 
property,  is  contained  in  section  8630,  Rct.  St 
1013,  providing  that  the  property  mast  have 
been  received  from  the  robber,  "with  intent  to 
defraud  the  owner." 

2.  Cbiminal  Law   «=»3e9(l),   870,   372(1)  — 
Evidence— Otheb  Acts. 

"To  make  evidence  of  other  acta  a.vaileble 
in  a  criminal  prosecution,  some  use  for  it  mast 
be  found  as  evidendng  a  conspiracy,  knowledge, 
design,  disposition,  plan,  or  scheme,  or  other 
quality  which  is  of  itself  evidence  bearing  upon 
tiie  particular  act  charged."  Clark  v.  State, 
102  Neb.  — ,  169  N.  W.  271. 

(Additional  ByVahus  hv  JBditorial  Staff. ) 

8.  Cbiminal  Law  (S=>370,  371(2),  372(1)— Ad- 
uisBiBiLrrr  of  Evidence. 
In  a  prosecution  under  Rev.  St.  1913.  { 
8630,  for  receiving  stolen  antomobile,  evidence 
that  defendant  was  In  the  business  of  receiving 
stolen  automobiles  and  selling  them  was  admis- 
sible, as  showing  a  plan  or  scheme,  and  might 
be  independent  evidence  bearing  upon  knowl- 
edge or  intent 

4.  Receiving  Stolen  Goods  4=98(2)  —  Evi- 
dence—Stamps. 
In  such  prosecution,  evidence  that  three 
dies  or  stencils  for  stamp  numbers  on  Ford 
cars  were  found  on  defendant's  premises,  and 
that  a  curtain  was  there  found  which  owner 
identified  as  having  been  attached  to  his  car, 
was  admissible. 

6.  Receiving  Stolen  Goods  <8=>8(1)  —  Evi- 
dence. 
In  such  prosecution,  evidence  that  three 
strange  men  were  frequently  seen  at  defend- 
ant's place  of  business  for  receiving  and  sell- 
ing stolen  automobiles  was  proper,  as  tending  to 
explain  his  possession  of  tbe  stolen  automo- 
biles. 

Error  to  District  CV>urt,  Baffalo  (3oanty; 
Hostetler,  Judge. 

Frank  St.  CJlalr  was  convicted  of  receiving 
stolen  property,  and  he  brings  error.  Af- 
firmed. 

H.  B.  Flebariy,  of  Omaha,  and  W.  D.  Old- 
ham, of  Kearney,  for  plaintiff  in  error. 
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WlUis  B.  Keed,  At^.  Oen.,  ud  O.  L.  JonfiB, 
Asst  Atty.  Gen.,  for  the  State. 

CX)RNISH,  J.  Defendant  (plaintiff  In  er- 
ror) was  convicted  of  receiving  stolen  prop- 
erty. 

[1]  Section  8630,  Rev.  St.  1018,  on  which 
the  Information  was  based,  Is  in  part  as  fol- 
lows: 

"Whoever  receives  or  buys  any  goods  or  chat- 
tels of  the  value  of  thirty-five  dollars,  or  tjp- 
vards,  that  shall  be  stolen  or  taken  by  robbers, 
with  intent  to  defraud  the  owner." 

It  Is  argued  that,  although  guilty  knowl- 
edge is  an  element  of  the  crime  charged,  nei- 
ther those  words  nor  their  equivalent  are 
contained  In  the  statute.  The  charge  that 
goods  were  received  from  A,  (the  robher), 
with  Intent  to  defraud  B.  (the  ovmer),  by 
necessary  Implication  means  that  the  recov- 
er did  not  believe  that  A.  had  good  right  and 
title  to  the  goods;  else  how  could  be  have 
Intended  to  defraud  the  owner. 

It  is  said  that  the  statute,  as  originally 
passed,  had  no  comma  after  the  word  "rob- 
bei-s,"  and  that  the  present  punctuation, 
made  without  legislative  authority,  dianges 
the  meaning  so  as  to  give  the  statute  a 
validity  it  would  not  otherwise  hava  This 
is  dooMfni.  "We  think  that,  to  avoid  the 
tautological  effect  of  the  words  used,  the 
meaning  must  be  the  same.  Besides,  the 
present  punctuation  was  used  In  the  Revised 
Statutes,  ratified  by  the  Legislature  in  1913. 

[3-S]  Several  errors  are  assigned,  based  on 
the  introduction  of  certain  evidence  and  an 
instruction  dealing  with  It.  There  was  evi- 
dence that  one  Faser  bought  fr<Mn  the  ac- 
cused the  automobile  stolen,  and  It  appears 
that  the  state,  withont  direct  evidence  as  to 
how  he  got  possession,  sought  to  show,  as 
bearing  upon  guilty  knowledge,  that  the  de- 
fendant was  In  the  business  of  receiving  stol- 
en automobiles  and  selling  them.  This  was 
pr(^>er.  It  shows  a  idan  or  scheme,  and 
might  be  Independent  evidence  bearing  upon 
knowledge  or  Intent.  The  fact  that  he  had 
the  automobile,  recently  stolen,  might  be  a 
suspicious  drcumstanoe,  but  explainable  and 
not  cmvlncing.  When  we  learn  that  he  was 
in  the  bosiness  of  receiving  stolen  automo- 
biles  and  disposing  of  them  In  the  same  way 
and  through  the  same  man  (t^ser),  the  proba- 
bllltle;s  of  guilty  knowledge  are  greatly  in- 
creased. 

The  fact  that  there  were  found  on  defend- 
ant's iMremises  dies  or  stencils  for  stamping 
numbers  on  Ford  cars  is  significant,  as  was 
also  the  evidence  of  a  curtain,  found  upon 
his  premises,  which  the  owner  positively 
Identified  as  having  been  attached  to  his  car, 
stolen  from  another  county. 

The  evidence,  that  three  of  the  cars  which 
defendant  sold  were  not  shown  to  have  been 
stolen,  does  not  appear  to  have  been  objected 


to;  but,  even  if  objected  to«  it  would  be 
proper  as  illustrating  the  defendant's  plan 
of  doing  business. 

The  evidence  that  three  strange  men  were 
frequently  seen  at  his  place  of  business  was 
proper,  as  their  presence  there  tended  to  ex- 
plain his  possession  of  the  stolen  automo- 
biles. 

[2]  Of  course,  the  defendant  could  not  be 
charged  with  one  crime  and  convicted  of  an- 
other. Evidence  of  this  diaractei"  Is  only 
admissible  as  It  may  throw  light  upon  the 
question  whether  defoidant  knew,  when  he 
got  iwssession  of  the  automobile  involved, 
that  it  was  stolen.  The  trial  court  so  in- 
structed the  Jury,  and,  so  far  as  we  can  see, 
fully  protected  defendant's  rights.  Goldsber- 
ry  V.  State,  66  Neb.  812,  92  N.  W.  906;  Clark 

V.  State,  102  Neb. ,  169  N.  W.  271;  17  H. 

C.  I*  p.  75,  I  80;  Roscoe,  Criminal  Evidence 
(7th  Ed.)  "Oe;  State  v.  Antonio,  2  Tread, 
OonsL  (8.  C.)  776. 

We  find  no  prejudicial  error. 

Affirmed. 

LBTTON,  BOSBl  and  SEDGWICK,  JJ.,  not 
sitting. 


STATE  ex  rel.  TOWN  OF  SODTH  RANGE 

et  al.  V.  HAUGEN  et  al.,  SUte  Tax 

Commission. 

(Supreme  Court  of  Wisconsin.    Dec.  3,  1918.) 

1.  Cebtiobabi  i£=370(l)— Obdebs  Affeai^^bue 
— St'PERSEDiNo  Writ  or  Certiorabi. 

Since  the  function  of  a  motion  to  supersede 
a  writ  of  certiorari  is  identical  with  that  of  a 
demurrer  to  .a  pleading,  in  that  it  presents  the 
question  whether  there  u  a  ground  of  relief  stat- 
ed, the  order  upon  such  motion  is  appealable. 

2.  MANnAiTDS  «=»187(2)  —  Obdxbs  Appeal- 
able —  QuAsauto  Altkbhative  Wbit  o» 
Mandakub. 

Since  a  motion  to  quash  an  alternative  writ 
of  mandamus  is  identical  in  function  with  a  de- 
murrer to  a  pleading,  raising  the  issue  whether 
a  ground  for  relief  is  stated,  the  order  upon  such 
motion  is  appealable. 

3.  Taxation  «=s>492— Tax  CoumssiON— Rk- 
ASSESSMENTS— When  Proper. 

In  view  of  St.  1917,  {§  1087-46,  1087-51. 
1087 — 67,  as  to  reassessments,  before  a  reas- 
sessment can  be  ordered,  the  tax  commission 
must  find  that  the  challenged  assessment  is  not 
in  substantial  compliance  with  law,  and  that  the 
public  interest  will  be  promoted  by  a  reassess- 
ment. 

1.  Taxation  «=9492— Tax  Commission- Reas- 
sessments —  E<FFECT  of  Delivery  of  Tax 
Roll. 
In  view  of  St  1917,  {)  1087—45,  1087—51, 
1087 — 57,  the  tax  comnuasion  may  make  a  reas- 
sessment of  a  current  assessment,  even  though 
the  tax  roll  has  been  delivered  to  the  treasurer 
for  collection;   the  statute  providing  for  an  ad- 
justment upon  the  assessment  for  the  succeeding 
year. 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Ray  Stevens,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
the  Town  of  South  Range  and  another, 
against  Nils  P.  Haugen  and  others,  as  the 
Tax  Commission  of  Wisconsin,  to  revlejv  aa 
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order  of  th«  oommlsslon  directing  a  reasseas- 
fflent.  From  an  order  superaedlng  the  writ, 
plaintiffs  appeal.     Affirmed. 

A  writ  of  certiorari  was  issued  out  of  the 
circuit  court  for  Dane  county  to  review  an 
order  of  the  Wisconsin  state  tax  commis- 
sion, directing  a  reassessment  of  proi)erty  In 
the  town  of  South  Range,  in  Douglas  county, 
for  the  year  1&17.  The  court,  upon  motion 
of  the  defendants,  entered  an  order  super- 
seding the  writ,  and  plaintiffs  appealed. 

Luae,  Powell  &  Luse^  of  Superior,  for  ap- 
pellants. 

Spencer  Haren,  Atty.  Oen.,  and  B.  E.  Bros- 
sard,  Asst.  Atty.  Gen.,  for  req;)ondents. 

VINJB,  J.  [1,2]  Lest  It  be  thought  the 
court  has  overlooked  the  Question  whether 
an  order  superseding  a  writ  of  certiorari  Is 
appealable,  we  deem  It  proper  to  briefly  ad- 
vert to  the  matter.  Tbe  office  of  a  motion 
to  supersede  a  writ  of  certiorari  is  identical 
with  that  of  a  demurrer  to  a  pleading.  State 
ex  reL  Bldgood  v.  Sup'rs  of  Clifton,  113  Wis. 
107,  88  N.  W.  1019.  So  Is  a  motion  to  quash 
an  alternative  writ  of  mandamus.  State  ex 
rel.  Mueller  v.  Thompson,  149  Wis.  488,  498, 
137  N.  W.  20,  43  L.  R.  A.  (N.  S.)  339,  Ann. 
Cas.  1913C;  774;  State  ez  rel.  Standard  Oil 
Co.  V.  Hull,  169  N.  W.  617  (decided  here- 
with). Each  challenges  the  sufficiency  of  the 
petition  or  relation,  and  presents  the  same 
question  for  determination  that  a  demurrer 
does,  namely:  Is  there  a  cause  of  action  or 
ground  for  relief  stated?  For  that  reason 
such  motions  are  in  fact  demurrers,  though 
they  retain  their  common-law  names,  and 
therefore  a  decision  upon  them  should  be  and 
Is  subject  to  the  same  right  of  appeal  that 
applies  to  decisions  upon  demurrers.  By  so 
holding,  practice  is  nnifled,  time  and  ex- 
pense saved,  and  the  Intent  of  the  Legisla- 
ture as  to  what  are  appealable  orders  ef- 
fectuated. 

In  the  instant  case  the  proceedings  for  a 
reassessment  were  not  begun  until  January 
23,  1918.  At  that  time  the  tax  roll  bad  been 
completed  and  was  lawfully  In  the  hands  of 
the  town  treasurer  for  collection,  and  taxes 
were  being  collected.  It  is  claimed  by  the 
relators  that  the  tax  commission  has  no  au- 
thority to  entertain  proceedings  for  a  re- 
assessment after  the  tax  roll  Is  delivered  to 
the  town  treasurer  for  collection;  that 
while,  under  the  amendment  of  1911  (section 
1087—57),  the  reassessment  may  be  complet- 
ed after  tthe  tax  roll  has  been  delivered  for 
collection,  proceedings  therefor  cannot  be  be- 
gun after  that  date.  The  correctness  of  this 
claim  must  be  determined  by  the  language 
and  intent  of  the  statutes  upon  the  subject 
Section  10S7— 45,  Stats.  1917,  provides: 

"Whenever  it  shall  satisfactorily  appear  to  the 
tax  commission  upon  complaint  made  by  the 
owner  or  owners  of  property  in  any  assessment 
district,  the  aggregate  assessed  valuation  of 
which  is  not  less  than  ten  per  cent,  of  the  as- 
sessed valuation  of  all  of  the  property  in  such 


district,  aooorcling  to  asaesauent  next  lier^aft- 
er  mentioned,  and  a  summary  bearing  in  that  be- 
half had,  that  the  assessment  of  property  in 
sach  assessment  district  is  not  in  substantial 
compliance  with  law,  and  tbat  the  interest  of  tlie 
pubUc  will  be  promoted  by  a  reassessment  of 
such  property,  said  commission  shall  hare  au- 
thority in  their  discretion  to  order  a  reasseKs- 
ment  of  all  the  taxable  property  in  sudi  district 
to  be  made  by  one  or  more  persons,  to  be  ^ 
pointed  for  that  purpose  fay  said  commission." 

Detailed  provisions  for  notice,  appoint- 
ment of  a  board  of  persons  for  making  reas- 
sessment, procedure,  etc.,  follow,  which  are 
not  mat^ial  here.  Sectloa  1087->-61  provides 
that: 

"Upon  the  completion  of  the  work  of  such 
board  and  the  ii;corporation  in  such  reassess- 
ment roll  of  any  corrections  and  changes  ordered 
by  such  board,  the  person  or  persona  makinj 
such  reassessment  shall  make  and  annex  to  such 
roll  an  affidavit  conforming  as  neaiiy  as  may  Im 
to  the  affidavit  required  b^  law  to  be  annexed  to 
assessment  rolls  in  such  district  Such  reassess- 
ment roll,  when  completed,  shall  be  filed  in  the 
office  of  the  clerk  of  such  district  and  shall  take 
the  place  of  the  original  assessment  made  in 
such  district  for  said  year  for  oU  purposes,  and 
stiall  be  prima  facie  evidence  of  the  facts  there- 
in stated  and  of  the  regularity  of  all  the  pro- 
ceedings culminating  therein." 

The  portions  of  the  sections  above  quoted 
were  enacted  In  1905  as  part  of  diapter  259 
of  the  laws  of  that  year.  In  1911,  section 
1067 — 67  was  added,  which  so  far  as  hero 
material  reads: 

"If  any  such  reassessment  cannot  be  completed 
in  time  to  take  the  place  of  the  original  assess- 
ment made  in  such  district  for  said  year,  the 
clerk  of  the  district  shall  levy  and  apportion  the 
taxes  for  that  year  upon  the  basis  of  the  original 
assessment  roll,  and  when  the  reassessment  is 
completed  the  inequalities  in  the  taxes  levied  un- 
der the  original  assessment  shall  be  remedied  and 
compensated  in  the  levy  and  apportionment  of 
taxes  in  such  district  next  foUowing  the  com- 
pletion of  sold  reaasessmoit  in  the  foUowing 
manner," 

It  is  urged  that  the  statutes  upon  the  sub- 
ject evidence  an  Intent  upon  the  Legislature 
tbat  the  reassessment  proceedings  should 
be  seasonably  instituted  and  diligently  and 
speedily  prosecuted.  This  may  be  granted, 
but  the  concession  does  not  solve  the  questicm 
for  review  in  favor  of  tbe  rdators.  It  la 
quite  evident  from  tlie  legislation  iqmn  the 
subject  that  the  cardinal  thought  of  the 
lawmaking  body  was  to  provide  an  efficient 
means  of  securliig  Just  asseaaments,  and  that 
whenever  it  is  made  to  appear  to  the  tax 
commission,  in  the  manner  provided  by  law, 
tbat  such  an  assessment  has  not  been  made 
in  any  assessment  district,  and  that  the 
interests  of  the  public  will  be  promoted  by 
a  reassessment,  then  the  commission  may 
in  Its  discretion  order  one  to  be  mad& 

[J,  4]  It  Is  appar^it  that  before  a  reas- 
sessment can  be  ordered  two  facts  must  be 
found  by  the  commission  to  exist:  (a)  TTiat 
the  challenged  assessment  is  not  In  substan- 
tial compliance  with  law;  and  (b)  that  the 
public  Interest  will  be  promoted  by  a  reas- 
sessment. When  these  facts  ate  found  to 
coexist  then  the  commission  is  authorized 
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to  order  a  reasaeaameat  That  sucb  author- 
ity may  be  exercised  in  the  case  of  a  cur- 
rent assessment,  even  thongb  the  tax  roll  has 
been  delivered  to  the  treasurer  for  coUection, 
cannot  he  doubted,  in  Tlew  of  the  amendment 
made  to  the  law  in  1911,  Quoted  above.  That 
speciflcally  provides  for  the  procedure  In 
case  the  reassessment  cannot  be  completed 
In  time  to  take  the  place  of  the  challenged 
aflseaament.  Proceedings  for  reassessment, 
begun  shortly  before  the  delivery  of  the  tax 
roll  for  coUection,  could  often  not  be  complet- 
ed in  time  to  take  the  place  of  the  aasesa- 
ment  roll  for  that  year.  Why  they  should 
be  autborized,  and  not  those  begun  after  the 
delivery  of  the  tax  roll,  is  not  apparent. 
when  both  would  result  in  an  adjustment  of 
.  the  taxes  the  following  year,  as  provided  by 
the  amendment  of  1911.  Of  course,  the  Leg- 
islature  could  fix  a  deOnite  time  within  whi<A 
proceedings  should  be  begun;  but  it  has  not 
done  80.  It  has  left  the  matter  to  the  dis- 
cretion of  the  tax  commission,  with  the 
Umltetion  that  the  pubUc  interest  must  be 
promoted  by  a  reassessment;  otherwise  it 
cannot  be  had.  Whether  it  would  be  an 
abuse  of  discretion  to  order  a  reassessment 
under  these  statutory  provisions,  where  one 
or  mpre'  assessments  have  intervened,  we  do 
not  decida  This  proceeding  dealt  with  a 
current  assessment,  and  came  within  the  dis- 
cretionary field  of  the  tax  commission  as 
prescribed  by  law.  The  legislation  In  quesr 
tton  seeks  a  just  and  equal  distribution  of 
tax  burdens,  and  should  be  Itberally  constra- 
ed  to  effectuate  that  desirable  result 
Order  affirmed. 


VVTBOBU  T.  PALLANGB. 

(Supreme  Court  of  WiBconsin.    Dec.  8,  191S.) 

L  New  Tbial    «=9l55  —  CoHSTBUorrvn  Dk- 

HiAi/— Failubb  to  Decide  Withiw  60  Days 

AlTKB  Vebdict— Statdte. 

Under  St  1917,  S  2878,  constructive  denial 

of  plaintiff's   motion   for   new   trial,    resulting 

from  failure  to  dedde  it  within  60  days  after 

verdict,  became  order  denying  motion,  of  like 

effect  as  formal  order  of  denial. 

2.  Appeai,  and  Ebbob  «=»110— Obdebs  Ap- 
PEAi.ABU>— Dkniai.  of  New  TSiai/— Stat- 
nnt. 

St  1917,  {  8069,  gives  no  appeal  from  order 
denying  motion  for  new  trial,  and  Supreme 
Ot)urt  cannot  give  appeal  where  statute  givea 
none. 

3.  New  Tbiai.    «=»165— Tiuk  fob  DxciaiOR. 

If  60  days  limited  for  decision  on  motion 
for  new  trial,  by  St  1917,  !  2878,  expired  with- 
out extension  of  time  by  order,  and  without 
waiver,  there  was  no  juri»dictiou  to  grant  plain- 
tiff's motion,  and  trial  court,  though  having 
ionnally  granted  motion,  has  no  jurisdiction  to 
proceed  with  new  trial,  but  only  to  judgment 

4.  Mandamtts  «t=>4(l)  —  Jttdiciai,  Acts  — 
Lack  of  Remedy  by  Appeai,. 

Power  of  superintending  control  vested  in 
Supreme  Court  provides  ample  and  spnedy 
remedy  by  mandamns,  where  trial  court  fails 
to  perform  imperatiTe  dnty,  and  there  is  no  ade- 
quate remedy  by  appeal. 


Action  by  Etta  B.  Nqtbohm  against  John 
C.  Pallange.  From  constructive  denial  of 
her  motion  for  new  trial,  resulting  from 
failure  to  decide  It  within  60  days  after  ver- 
dict plaintiff  appeals.  On  motion  to  dis- 
miss.    Appeal  dismissed. 

Motion  to  dismiss  an  appeal.  The  action 
was  for  breach  of  promise  of  marriage  and 
was  tried  before  a  jury,  which  returned  a 
special  verdict  deciding  the  issues  in  plain- 
tiff's favor  May  23,  1918,  and  assessing  her 
damages  at  six  cents.  A  motion  for  new 
trial  on  tlie  minutes  of  the  court  was  there- 
after made  by  the  plaintiff,  which  was  not 
decided  by  the  trial  Judge  until  July  30th, 
when  a  written  decision  was  filed,  to  the 
effect  that  the  verdict  be  set  aside  for  inade- 
quacy of  the  damages  and  that  a  new  trial 
be  granted.  The  court  had  not  by  order  «ic- 
tended  the  time  for  the  hearing  and  decision 
of  the  motion,  nor  had  there  been  any  waiv- 
er by  the  attorneys  In  the  case  of  the  pro- 
vision of  section  2878,  Stats.  1917,  requir- 
ing the  motion  to  be  made,  heard,  and  decid- 
ed within  60  days  after  rendition  of  the  ver- 
dict, and,  if  not  that  it  "shall  be  taken  as 
ovormled."  The  plaintiff  appeals  from  the 
"constmctiye  denial"  of  her  motion  for  new 
trial  resulting  from  the  failure  to  decide 
the  motion  for  a  new  trial  within  00  days 
after  the  verdict  and  the  defendant  movea 
to  dismiss  that  appeal. 

Cbrtls  &  Mode,  of  Milwaukee,  for  appel- 
lant. 

Benjamin  Poss,  of  Milwaukee,  for  respond- 
ent 

PER  CURIAM.  [1,  2]  It  Is  dear  that  un- 
der the  provisions  of  section  2878,  Stats.  1917, 
tbe  constructive  denial  of  the  motion  for  new 
trial,  resnlting  from  the  failure  to  dedde  the 
sane  within  60  days  after  the  rendition  of 
tba  verdict,  became  an  order  denying  tbe 
motion,  of  like  ^ect  as  a  formal  order  of 
doilaL  The  statute^  however  (sectlmi  3069, 
Stats.  1917),  gives  no  appeal  from  an  order 
denjring  a  motion  for  a  new  trial,  and  this 
conrt  cannot  give  an  appeal  where  the  stat- 
ute gives  none. 

Some  suggestion  waa  made  that  by  rea- 
son  of  the  subsequent  formal  order  grant- 
ing a  new  trial,  the  constructive  denial 
could  not  be  followed  by  Judgment  and  be- 
cause in  effect  an  order  determining  the  ac- 
tion and  preventing  a  judgment;  henoe  an 
appealable  order  within  the  first  subdivision 
of  section  S069,  supra. 

[3]  Not  so,  however;  if  the  60  days  expir- 
ed without  extension  of  the  time  by  order 
and  without  waiver,  there  was  no  jurisdic- 
tion to  grant  the  motion  (Ward  v.  Smith,  166 
Wis.  342,  165  N.  W.  299),  and  the  trial  court 
will  have  no  Jurisdiction  to  proceed  with  a 
new  trial,  but  only  to  proceed  to  Judgment 
on  the  verdict 

[4]  Tbe   power  of   superintending   control 
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ressted  in  this  court  provides  an  ample  and' 
speedy  remedy  where  the  trial  court  falls 
to  perform  an  Imperative  duty  and  there  Is 
no  adequate  remedy  by  appeal.  State  ex 
rel.  y.  Johnson.  103  Wis.  591,  79  N.  W.  1081, 
51 1*  R.  A.  33;  State  ex  rel.  Mitchell  v.  John- 
son, 105  Wis.  90,  80  N.  W.  1104. 
Appeal  dismissed. 


PBNN  V.  PENN. 
(Supreme  Court  of  Wigcousiii.    Dee.  S,  1918.) 

1.  DiVOBCB  ^=>294— OUSTODT  0*  CHTLDBBir  — 

Deniai,  OF  Divorce. 
Under  St  1917,  i  2366,  although  a  divorce 
is  denied  to  wife,  court  may  give  wife  custody 
of  children. 

2.  DiTOBCE  «s>165  —  Maintbnancb  of  WlFIi. 

Under  St.  1917,  {  2366,  although  a  divorce 
be  denied  wife,  court  may  order  husband  to  pay 
a  certain  amount  to  support  wife  living  apart. 

Appeal  from  Circuit  Court,  Shawano  Coun- 
ty;  E.  V.  Werner,  Judge. 

Action  by  Ruth  Penn  against  Uyle  Penn. 
Judgment  In  favor  of  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  Is  an  action  for  divorce  brought  by 
plaintiff  against  the  defendant  on  the  ground 
of  cruel  and  Inhuman  treatment.  The  court 
denied  the  plaintiff  a  divorce  and  found  as 
follows:  That  the  plaintiff  and  defendant 
were  married  as  is  alleged  in  the  complaint; 
that  the  issue  of  said  marriage  Is  correctly 
described  in  said  complaint ;  that  the  defend- 
ant has  been  guilty  of  certain  amount  of 
cruel  and  inhuman  treatment,  which  treat- 
ment consists  more  of  the  nature  of  causing 
the  plaintiff  hiental  anguish  Chan  of  violence ; 
that  the  t>laintiff  and  defendant,  through  the 
mutual  misconduct  brought  about  by  both 
parties  herein  and  through  outside  interfer- 
ence, have  caused  a  condition  that  has  made 
their  married  life  very  unhai^y;  and  that 
said  condition  has  beoi  provoked  largely  by 
the  fault  and  misconduct  of  the  defendant 
The  court  adjudged:  (1)  That  the  relief 
prayed  for  by  the  plaintiff  be  denied  with- 
out prejudice ;  (2>  that  the  defendant  pay  to 
the  clerk  of  the  court  for  use  of  the  plain- 
tiff and  her  childrai  and  for  their  support 
and  maintenance  the  sum  of  $30  iter  month, 
the  first  payment  to  be  made  Mardi  1,  1918 ; 
(3)  that  the  defendant  pay  to  the  plaintiff 
$125,  being  the  amount  necessarily  expended 
by  the  plaintiff  for  support  pending  this  ac- 
tion over  and  above  the  amount  received 
from  the  defendant;  (4)  that  the  care  and 
custody  of  the  children,  John  Thomas  Penn 
and  Richard  Blair  Penn,  t>e  awarded  to  the 
plaintiff,  with  the  right  of  the  defendant  to 
visit  them  at  reasonable  times  not  exceeding 
two  hours  at  each  time. 
Defendant  appealed  from  the  Judgment 
Arthur  Goodrick,  of  Antigo,  for  appellant 
Bberleln  &  Larson,  of  Shawano,  for  re- 
spondent 


KERWIN,  J.  (after  stating  the  facts  as 
above).  The  only  errors  assigned  are:  (1) 
That  the  court  erred  in  requiring  the  defend- 
ant to  support  the  plaintiff  living  apart; 
(2)  that  the  court  erred  in  giving  the  cus- 
tody of  the  chUdren  to  the  plaintiff. 

Section  2366,  Stats.,  providps:' 

"In  a  judgment  in  an  action  for  a  divorce, 
although  Buch  divorce  be  denied,  the  court  may 
make  such  order  for  the  support  and  mainte- 
nance of  the  wife  and  children,  or  any  of  them, 
by  the  husband  or  out  of  his  property  as  the  na- 
ture of  the  case  may  render  suitable  and 
proper." 

[1,  U  The  Judgment  entered  was  author- 
ized by  this  statute.  Voss  v.  Voss,  167  Wis. 
430,  147  N.  W.  634. 

The  findings  set  out  In  the  statement  of 
facts  are  well  supported  by  the  evidence. 
The  judgment  entered  Is  within  the  terms 
of  the  statute,  and  the  amount  ordered  paid 
for  suppoK  of  plaintiff  and  her  children 
reasonable,  probably  not  much,  if  any,  more 
than  sufficient  to  suitably  support  and  main- 
tain the  two  minor  children. 

No  claim  is  made  that  the  statute  Is  not 
valid,  and  the  judgment  l)eing  authorized  by 
the  terms  of  the  statute  and  in  strict  con- 
formity therewith,  and  there  being  po  abuse 
of  discretion  on  the  part  of  the  court  be- 
low, we  cannot  disturb  the  judgment 

The  judgment  is  affirmed. 


CHICAGO,  L  &  U  R7.  CO.  v.  PEZTBSISON 

et  al. 

(Supreme  Court  of  Wisconsin.     Dec.  8,  1918.) 

1.  Cabbiebs  9=3l94— Freioht  Ghaboes— I/Ia- 
BUJTT  of  Conbionob. 

In  interstate  shipknent  of  potatoes  under  bill 
of  lading  containing  provisions  that  charges  are 
guaranteed  by  shipper,  that  consignee  shall  pay 
the  freight,  and  if  required  shall  pay  the  same 
before  delivery,  consignor  is  liable  for  freight 
charges,  and  failure  of  carrier  to  require  con- 
signee to  pay  the  same  before  delivery,  although 
depriving  carrier  of  a  lien,  is  no  defense. 

2.  OcrsTOMB  AND  Usages  ®=3l7  —  Feeioht 
Chabges— Evidence   of  Cpbtom— Admissi- 

BILITT. 

To  give  effect  to  alleged  custom  reqairing 
consignee  to  pay  freight  charges  before  delivery 
would  be  to  vary  the  express  provisions  of  bill 
of  lading  making  consignor  primarily  liable,  and 
evidence  of  such  custom  is  inadmissible. 

3.  Oasbiebs  ®=»35— InteBstatb  Shipuxstts— 
Contbacts. 

The  relations  between  common  carriers  and 
shippers  are  no  longer  mere  matters  of  con- 
tract, but  are  fixed  by  the  laws  and  rules  regu- 
lating such  interstate  commerce,  and  partake 
of  the  nature  of  statutory  obligations. 

4.  Cabbiebs  <S=>32(2)— InTKBSTAn  Coicmbbce 
—DiscBiMiNATioN— Statute. 

To  give  effect  to  alleged  euatom  among  ship- 
pers of  potatoes  and  railway  compauics  requir- 
ing consignee  to  pay  freight  charges  before  de- 
livery would  be  to  place  defendant  shippers  ef 
potatoes  in  a  more  favorable  poaitiou  fh«n 
shippers  in  the  same  locality  in  wnose  favor  no 
such  custom  existed,  contrary  to  the  Interstate 
Commerce  Law. 
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Appeal  from  Orcolt  Ooust,.  Waupaca 
County ;  Byron  B.  Park,  Judge. 

Actioa  by  tbe  Chicago,  Indianapolis  /fc 
LomsTllle  Railway  Gomi>any  against  WllUam 
Peterson  and  otbers,  copartners.  From  an 
order  sustaining  a  demurrer  to  a  defense 
interposed  by  defendants,  tbey  appeal.  Af- 
firmed. 

From  the  pleadings  it  appears  that  the 
defendants,  copartners  engaged  in  the  prod- 
ace  business,  ehiiiped  two  carloads,  of  pota- 
toes from  Waapaca  county  In  this  state  to 
Indianapolis,  Ind.,  and  were  sued  by  plain- 
tiff, a  common  carrier,  for  the  freight  charges. 

The  defendants  as  consignors  made  them- 
sdves  constgnees  with  directions  to  ttie  plain- 
tiff to  notify  a  prospective  customer  by  the 
name  of  WUkerson  at  IndlanapoUs. 

In  each  of  ttie  bills  of  lading  was  a  pro- 
vision that  the  charges  were  guaranteed  by 
the  shipper  and  a  further  clause  .as  follows: 

"Section  8.  The  owner  or  consignee  ihaU  pay 
tlie  freight  and  all  other  legal  charges  accruing 
on  said  property,  and,  if  required,  shall  pay  the 
same  before  delivery.    •    •    •  •• 

Defendants  drew  a  draft  on  WUkerson  for 
each  shipment  at  the  Invoice  price  'less 
freight  charges,"  attached  the  drafts  to  the 
respective  bills  of  lading,  sent  them  to  a 
bank  in  Indianapolis,  where  they  were  re- 
ceived and  paid  for  by  WUkerson  or  some 
one  to  whom  he  bad  sold  tlie  potatoes,  and 
upon  presentation. of  the  Mil  of  lading  to  the 
plaintiff  the  potatoes  ware  delivered  without 
requiring  the  prepaymept  of  the .  freight 
charges.  The  defendants  interposed,  by  way 
of  defense  to  their  otherwise  admitted  liabili- 
ty, their  claim  that  the  plaintiff  through  its 
own  negligence  failed  to  collect  the  freight 
charges  from  the  person  to  whom  the  pota- 
toes were  so  delivered  at  the  time  of  the  de- 
livery, and  that  such  failure  was  in  violation 
of  what  was  claimed  to  be  a  long-established 
custom  or  usage  among  shippers  of  potatoes 
and  railroad  companies  that  the  railroad 
companies  should  collect  their  freight  charges 
from*  the  person  presenting  the  bill  of  lading 
at  the  point  of  destination  and  before  de- 
livery. 

The  trial  court  sustained  the  plalntifTa 
demurrer  to  such  alleged  defense,  and,  from 
the  order  sustaining  such  demurrer,  the  de- 
fendants appeal. 

John  C.  Hart,  of  Waupaca,  for  appellants. 

Browne,  Browne  4  Smith,  of  Waupaca  (C. 
O.  Hlne,  of  Chicago,  IlL,  of  counsel),  for  re- 
spondent. 

ESOHWEILBR,  J.  (after  stating  the  facts 
as  above).  [1]  In  Interstate  shipments  of 
merchandise  upon  such  bills  of  lading  as  were 
issued  in  this  case,  the  consignor  is  primarily 
liable  for  the  freight  charges,  and  the  fail- 
ure on  the  part  of  the  common  carrier  to 
collect  the  freight  charges  from  the  consignee 
nnder  the  provisions  of  section  8  of  the  bill 


of  lading  set  forth  in  the  statement  of  facts, 
even  though  thereby  it  loses  its  lien  on  the 
freight  for  such  charges,  is  no  defense.  Great 
Northern  Ed.  Co.  v.  Hocking  Valley  F.  C.  Co., 
16C  Wis.  465,  166  N.  W.  41. 

[X]  The  effect  of  the  alleged  custom  or 
usage  would  be  to  substantially  vary  the  ex- 
press language  of  the  bill  of  lading  Itself  by 
making  the  person  to  whom  the  shipment 
was  delivered.  Instead  of  the  shipper,  pri- 
marily liable,  and  because  it  would  have  such 
a  contradictory  effect  proof  of  such  alleged 
custom  cannot  properly  be  allowed.  Mowatt 
V.  Wilkinson.  110  Wis.  176,  85  N.  W.  661; 
Leggett  V.  West  Salem  C.  Co.,  155  Wis.  462, 
471,  144  N.  W.  969;  State  ex  rel.  N^ws  Pub. 
Co.  V.  Park,  166  Wis.  386,  390,  165  N.  W.  289; 
Furness  Withy  Co.  v.  Randall,  124  Md.  101, 
91  Atl.  797,  800;  P.  F.  Mills  Co.  v.  British 
&  F.  M.  Ins.  Co.,  130  Fed.  860,  65  O.  C.  A.  344. 

[3]  The  relations  between  common  carriers 
and  shippers  are  no  longer  mere  matters  of 
contract,  but  are  fixed  by  the  laws  and  rules 
regulating  such  Interstate  commerce  anl  par- 
take of  the  nature  of  statutory  obligations. 
Armour  Pack.  Co.  v.  United  States,  209  U.  S. 
56,  82,  28  Sup.  Ct.  428,  52  L.  EJd.  68;  N.  T., 
N.  H.  &  H.  R.  Co.  V.  York  &  Whitney  Co., 
215  Mass.  36,  40, 102  N.  B.  367. 

[4]  To  give  this  alleged  custom,  therefore, 
the  effect  asked  for  by  the  defendants  In  this 
case,  would  be  to  place  them  as  shippers  In 
a  diiferent  and  necessarily  more  favored  po^ 
sitlon  than  other  merchandise  shippers  In  the 
same  locality  In  Whose  favor  no  such  custom 
existed.  There  can  be  no  such  preferences 
lawfully  given  or  created  by  any  agreements 
between  carriers  and  shippers  under  the  In- 
terstate Commerce  Law.  A.,  T.  &  Santa  FS 
Ry.  Co.  V.  Stannard  &  Co.,  99  Kan.  T20,  162 
Paa  1176;  Wells  Fargo  &  Co.  v.  Ooneo  (Dv 
O.)  241  Fed.  727. 

The  ruling  of  the  court  below  In  sustalnliig 
the  demurrer  to  such  defense  was  correct. 

Order  afiBrmed. 


WADLEIGH  V.  STEWART  et  al. 

(Supreme  Court  of  Wisconsin.     Dec  8,  1918.) 

1.  Attorney  and  Client  «=5>162— Advancb 

BT   AlTOaNBY— RlQHT  TO    BKCOVBB. 

Where  attorney  advanced  hU  client  $200  to 
settle  litigation  with  one  to  whom  she  had  leased 
farm  nnder  sharing  agreement,  and  she  received 
fruits  of  settlement  and  still  retaiuB  them,  she 
cannot  avoid  repaying  attorney's  advaucus  on 
any  claim  of  fraudulent  misstatement  of  law  by 
him  inducing  the  settlement. 

2.  Attobnet  and  Client  €=»166(1)— Fbaud- 

ULBNT   SIlSSTATEMBNT   OF   IjAW--SUFFICIEN- 

CT  OF  Evidence. 
In  action  by  attorney  to  recover  for  services 
and  amount  advanced  client  to  settle  litigation, 
defendant  claiming  he  fraudulently  misstated 
law  to  her  to  induce  her  to  accept  settlement, 
evidence  held  insufficient  to  prove  fraud  by  him 
with  clearness  and  certainty  required  by  law. 

Appeal  from  Circuit  Court,  Dane  County; 
G.  N.  Risjord,  Judge. 
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Action  by  W.  S.  Wadlelgh  against  Jennie 
T.  Stewart  and  others.  From  Judgment,  for 
plaintiff,  defendants  appeal.     Affirmed. 

The  plaintiff,  an  attorney  at  law,  sued  the 
defendants,  his  former  clients,  to  recover  a 
bUl  for  professional  services  and  the  sum 
of  $200  advanced  by  blm  to  settle  a  certain 
litigation.  There  Is  no  controversy  here,  ex- 
cept as  to  the  $200  item,  and  as  to  this  the 
defense  was  that,  in  order  to  induce  the 
main  defendant,  Jennie  T.  Stewart,  to  con- 
sent to  the  settlement,  the  plaintiff  so  care- 
lessly and  negligently  misstated  the  law  to 
her  that  it  amounted  to  a  fraud  upon  her 
and  thus  Induced  ber  to  settle.  The  action 
was  tried  before  a  Jury,  and  resulted  in  a 
special  verdict  negativing  any  fraud  on  which 
Judgmoit  for  the  plaintiff  was  rendered  from 
which  the  defendants  appeal. 

The  facts  were  these:  Mrs.  Stewart  and 
her  two  cbildrra  (her  codefendants)  owned 
a  farm  with  a  large  amount  of  stock  and 
other  property  thereon,  which  Mrs.  Stewart 
managed  and  leased  to  one  Ellleque  for  a 
year  beginning  February  15,  1916,  under  a 
complicated  sharing  agreement  The  parties 
soon  disagreed  as  to  the  terms  and  meaning 
of  the  agreement  and  their  legal  rights  there- 
under, e^eclally  as  to  the  right  of  the  lessee 
to  sell  stock.  In  December,  1016,  the  plain- 
tiff, by  Mrs.  Stewart's  direction,  brought  an 
action  in  equity  against  Hllleque,  claiming 
that  the  leasing  arrangement  made  the  par- 
ties partners,  that  Hllleque  bad  violated  the 
agreement  in  many  ways,  especially  In  the 
selling  of  stock,  and  asking  for  the  appoint- 
ment of  a  receiver  to  take  i»osseB8lon  of  the 
personal  property.  The  action  was  defended 
by  Hllleque;  a  receiver  was  appointed,  who 
took  possession  of  some,  at  least,  of  the  per- 
sonal prc^erty,  and  sold  bogs  and  cream  to 
the  amount  of  $609.24.  Some  attempts  were 
made  to  settle  the  litigation,  but  they  failed. 
At  the  end  of  the  leasehold  year  Hllleque 
declined  to  vacate,  and  plaintiff  brought  un- 
lawful detainer  proceedings,  and  obtained 
Judgmmt  of  ouster  on  whidi  a  writ  of  resti- 
tution was  issued  to  the  sheriff  March  0, 
aeiT.  StlU  HiUeque  did  not  vacate,  and  the 
sheriff  demanded  a  bond  of  indemnity  before 
enforcing  the  writ  of  restitution.  Then 
Hllleqae'8  attorney  made  to  plaintiff  an  offer 
to  settle  both  cases,  transfer  the  personal 
property,  and  vacate  the  farm .  on  payment 
of  $200.    The  plaintiff  called  Mrs.  Stewart  to 


Ms  ofBc©  and  strongly  advised  settlement 
She  claims  that  plaintiff  told  her  that,  if  she 
did  not  settle,  It  would  cost  her  $40  to  have 
the  sheriff  execute  the  writ,  and  that  Hllleqae 
would  undoubtedly  file  a  petition  In  bank- 
ruptcy, and  in  that  case  she  would  have  to 
pay  Mr.  Hllleque  $200  anyway.  This  U  the 
fraudulent  misstatement  of  the  law  of  which 
tbe  defendants  complain,  and  tbey  claim 
that  Mrs.  Stewart  yielded  assent  under  its 
influenoe;  it  is  denied  by  the  plaintiff.  The 
settlement  was  made,  the  plaintiff  advanced 
to  HUleaue's  attorney  $200^  and  Hllleque 
vacated  the  premises,  transf^red  to  the  de- 
fendants his  interest  in  the  personal  proper- 
ty, and  a  stipulation  was  made  that  the  re- 
ceiver pay  over  the  money  in  bis  hands, 
$328.70,  less  $75  for  certain  expenses,  to  Mrs. 
Stewart,  and  that  the  partne^hip  action  be 
dismissed,  wltbont  cost.  Tbe  stipulation  was 
carried  oat,  and  the  oonrt  made  an  order  di- 
recting the  recelTer  to  make  the  stipulated 
payments.  Mrs.  Stewart  received  the  balance 
o^  the  money  fnMn  the  receiver  and  at  once 
took  possession  of  the  farm  and  the  property 
thereon,  and  leased  tbe  same  to  another 
tenant.  There  Is  no  testimony  which  shows 
or  tends  to  show  that  che  settlement  was  not 
a  wise  settlement  or  that  the  defendants  were 
In  any  way  damaged  by  it 

J.  L.  Sherron,  of  Monroe,  and  B.  N.  Nelson, 
of  Madison,  for  appellants. 
W.  S.  Wadleigh,  of  OalesviUe,  pro  ae. 

WINSLOW,  C.  J.  (after  stating  the  facts 
as  above).  [1]  We  are  satisfied  that  a  ver- 
dict for  the  plaintiff  diould  have  been  di- 
rected. This  is  not  a  case  of  an  attorney 
buying  property  of,  or  having  commercUl 
transactions  with,  his  client  He  advanced 
to  bis  client  $200  to  settle  up  a  troublesome 
litigation.  The  settlement  was  made,  and  the 
client  took  the  fruits  of  the  settlement  and 
BtUl  keeps  them.  Necessarily  she  cannot 
avoid  the  repayment  of  tbe  advance,  the 
fruits  of  which  she  now  retains. 

[2]  Furthermore,  the  proof  is  entirely  In- 
sufficient to  prove  fraud  with  that  clearness 
and  certainty  whlcb  the  law  demands.  Tbe 
evidence  is  convincing  that  the  settlement 
was  a  desirable  one.  Mr.  Wadlelgh  acted  as 
a  prudent  lawyer,  desirous  of  forwarding  the 
best  interests  of  his  client  He  should  not 
have  been  comi)elled  to  sne  to  recover  his 
money. 

Judgment  afBrmed. 
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BfXKBSDAJb  LtJMBBR   GO.  ▼.   INDUS- 
TRIAI/  COMMISSION  OF  WISCON- 
SIN et  sL 

(Supreme  Court  of  ^nsconsdn.     Dec.  8,  1918.) 

1.  Mastbb  and  Sebvant  $=3405(1)— Wobk- 
uen's  Compensatiow  Act— Evidence. 

Findings  of  tbe  Industrial  Comtniasion 
most  be  sunrarted  by  evidaice,  and  not  based 
npon  mere  conjecture. 

2.  Etioknoe  ®=>59  —  PBEBCupnoR  —  Sui- 
cide. 

Where  foreman  of  road  bufldint;  crew  at 
noon,  while  all  others  were  absent,  was  instant- 
ly killed  by  explosion  of  dynamite  used  for 
blasting  stumps,  and  no  one  saw  the  accident, 
it  was  proper  (or  commission  to  apply  the  pre- 
immption  against  suicide  arising  in  cases  of 
accidental  death. 

3.  Masteb  and  Sbbtart  «s>405(4)— Wobk- 
men's  CkjKPBRSATZOH— Death  or  iSkbtanz— 
Evidence. 

B}videnee  held  to  sustain  finding  that  the 
deceased  employe  died  from  an  accident  aris- 
ing out  of  and  in  tbe  course  of  his  employment, 
tnd  not  from  injuries  intentionally  self-inflicted. 

Appeal  from  Circuit  Coort,  Dane  Cbunty; 
E.  Ray  Stevens,  Judge. 

Proceeding  by  Victoria  M.  Perry  for  work- 
men's conii)eiisation  for  the  death  of  her 
husband,  George  S.  Perry,  OK>osed  by  the 
Bekkedal  Ltunber  Company,  employer.  The 
Industrial  Commlssloil  awarded  compensa- 
tion, and  the  employer  sued  to  set  aside  the 
award.  Prom  a  Judgment  sustaining  the 
award,  the  employer  appeals.    AfiOrmed. 

George  S.  Perry,  husband  of  re^Kxident 
and  dalmant  Victoria  M.  Perry,  was  killed 
December  3,  1915.  He  wag  then  employed 
by  appellant  as  foreman  in  charge  ot  a  log- 
ging crew,  some  of  whom  under  bis  dlreo- 
tlon  were  <m  that  day  at  work  constructing 
a  logging  road.  In  such  work  another  «n- 
ployg  of  appellant,  named  Borltz,  an  expert 
in  the  use  of  dynamite,  bad  charge  of  the 
work  of  exploding  stumps  within  such  new 
road  and  under  the  supervision  of  the  de- 
ceased. Perry  bad  had  some  former  slight 
experience  in  handling  and  knew  of  the 
method  of  the  use  of  such  explosive  in  that 
kind  of  work.  On  the  day  in  Question  all 
tbe  men  working  there,  except  the  deceased, 
left  tbe  place  at  wbldi  the  work  was  being 
Aoae,  for  the  noon  hour.  Before  leaving 
Boritz  left  a  small  quantity  of  dynamite  and 
some  fuses  near  a  tree  Just  outside  of  tbe 
road,  and  at  some  80  or  40  paces  back  of  the 
place  where  tbe  explosive  bad  been  used 
daring  tbe  forenoon.  On  tbe  return  of  tbe 
men  from  dinner  they  found  the  body  of  the 
deceased  lying  at  the  foot  of  a  small  tree 
or  sapling  In  about  tbe  center  of  the  road 
uid  about  20  feet  away  from  and  nearly 
opposite  the  tree  where  the  dynamite  had 
been  left  He  had  evidently  been  Instantly 
killed  from  the  ^ect  of  an  explosion  of  dy- 
namite, which  caused  an  injury  to  tbe  top 
*nd  front  part  of  his  skoll  and  to  tbe  thumb 
ud  some  of  tbe  fingers  of  one  hand.    Small 


frairiDonts  of  tbe  cap  which  he  wore  appear" 
ed  to  have  been  Imbedded  Ln  the  sapling  near 
wblch  bto  body  was  found  and  at  a  heU^t 
<^  about  3  feet  from  tbe  gro«md.  Some  10 
or  12  feet  back  from  tbe  sapling  and  in  the 
roadway  was  a  stump,  which  had  been  par> 
tMly  exploded  and  portions  of  which  were 
still  to  be  ronoTed.  There  was  notbing  to 
indicate  that  any  of  the  necessary  prepara- 
tions  bad  been  made  by  Perry  to  explode 
the  small  tree  or  sapling  near  which  his 
body  was  found,  nor  anytfatng  else  In  that 
vldntty,  and  tbe  testimony  indicated  that  It 
was  neither  customary  nor  necessary  to  re- 
more  such  small-sized  trees  or  sudi  partial- 
ly exploded  stumps  by  tbe  use  of  explosives. 
Tb«  exi^odtng  cap  used  by  Perry  must  have 
been  obtained,  by  blm  at  some  other  tine 
than  at  this  noon  hour  as  there  were  none 
soeb  left  by  Boritz  wltll  the  dynamite  and 
fDse. 

Iba  defendant  conceded  that  It  did  not 
claim  tHat  tbe  facts  disclosed  as  to  this 
death  were  such  tbat  the  commission  ought 
to  flad  tbat  the  d«ath  was  t^  Buldde,  and 
tbe  Injoriea,  therefore,  intc|atlonally  s^f- 
Inflkted,  but  insisted  that  tbe  burden'  was 
upon  the  dalmant  to  show  tbat  tbe  accident 
oocurred  while  performing  sarrloes  In  tbe 
course  of  tbe  employment 

The  ceomiiasion  found  that  the  deceased, 
while  in  tbe  employment  of  tbe  ai^ellant, 
sustained  a  fatal  accident  from  which  deatb 
resulted  Immediately  and  while  he  was  en- 
gaged in  performing  services  growing  out 
of  and  Incidental  to  such  en4>Ioyment  and 
in  its  decision  accompanying  tbe  award  said: 

"As  indicating  accident,  it  must  be  kept  in 
mind  that  the  use  of  dynamite  for  blasting  pur- 
poses is  attended  with  real  hazard.  Here  was 
a  tree,  and  one  or  more  scattering  stamps, 
very  sear  the  place  where  the  body  was  found. 
Xbeie  was  good  reason  for  blowing  these  out 
while  the  men  were  at  dinner,  or  at  least  away 
from  the  premises.  Tbia  tree  and  the  stumps 
were  quite  near  the  place  where  the  men  were 
grading,  while  the  prtncipal  Masting  operations 
were  behig  carried  on  at  the  head  of  the  course 
and  away  from  the  major  portlMi  of  the  crew. 
We  think  the  facts  Indicate  that  he  remained 
at  the  place  after  the  crew  went  to  dinner  in 
order  to  clear  away  tbe  tree  or  stumps,  or  both, 
that  were  soon  to  interfere  with  the  progress 
of  the  grading,  and  that  in  pursuing  this  work 
he  met  his  death." 

The  court  below,  in  the  action  brought  to 
review  such  finding,  sustained  the  award  of 
the  commission,  and  this  appeal  was  taken 
from  the  Judgment  entered  in  accordance 
therewith. 

Brown,  Pradt  A  Genridi,  of  Wausau,  for 
appellant 

Spencer  Haven,  Atty.  Oen.,  and  Winfleld 
W.  Gllman,  Asst.  Atty.  Gen.,  tor  respond- 
euts. 

SSOHWBILER,  J.  (after  stating  the  facts 
as  above).  The  appellant  contends  that  tbo 
facts  In  the  record  before  tbe  eommissioa 
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were  not  such  as  to  warrant  tlie  Inference 
arrived  at  by  the  commission  that  Perry's 
death  occurred  while  he  was  In  the  per* 
formanee  of  his  dnty  aud  In  the  master's  ent< 
ployment,  and  that  such  condnslon  OMist 
have  been  based  upon  mere  oonjeetore,  and 
that  therefore  the  claimant  had  not  met  the 
burden  of  proof  Imposed  upon  her  under  the 
law. 

It  is  also  contended  that  there  was  no  evi- 
dence showing  that  there  was  any  reason  for 
blowing  up  the  tree  near  which  Perry  was 
found  desd,  or  that  there  was  any  further 
work  of  blasting  required  for  the  stamp,  al- 
ready partly  blasted,  Whldi  was  netir  where 
his  body  was  found,  and  that  there  was  no 
foundation  for  the  suggestion  by  the  com- 
mission in  their  finding  that  Perry  remained 
at  the  place  after  the  crew  went  to  dinner  In 
drder  to  clear  away  the' tree  or  stumps,  and 
that  therefore  there  was  a  total  absence  of 
evidence  upon  which  might  be  predicated  a 
finding  that  Perry  met  his  death  while  wltb- 
In  the  scope  of  his  employment. 

[1]  It  is  undoubtedly  the  rule  of  law  in 
this  state  that  findings  of  the  Industrial 
Commission  must  be  supported  by  evidence 
and  not  based  upon  mere  conjecture.  Voelz 
V.  Industrial  Com.,  161  Wis.  240,  152  N.  W. 
830. 

12,  3]  The  situation  here  was  one  clearly 
requiring  the  commission  to  apply  the  well- 
recognized  presumption  against  sulddis  in 
such  cases  of  accidental  deatii.  Mil.  W.  F. 
Co.  V.  Industrial  Com.,  150  Wis.  635,  150  N. 
W.  998.  With  that  presumption,  therefore, 
and  the  facts  disclosed  in  the  testimony  of 
Perry's  employment  as  foreman  In  charge  of 
the  construction  of  this  road,  that  explosives 
were  pn^jerly  used  in  such  work  and  under 
his  direction,  the  partially  exploded  stump 
left  In  the  road,  or  eVen  the  sapling  near 
which  be  was  found,  upon  either  of  which 
Perry  might  have  been  contemplating  the  use 
of  dynamite,  even  thou^  such  use  might  not 
have  been  In  accordance  with  the  customary 
or  economical  way  of  constructing  such  a 
road,  all  presented  a  situation  from  whldbi 
the  conclusion  might  have  been  reasonably 
and  properly  drawn  that  whatever  Perry  was 
then  doing  was  within  what  he  then  thought 
was  his  duty  rather  than  the  conclusion  that 
It  was  an  intentionally  self-inflicted  injury. 
Within  the  broad  field  Intended  to  be  covered 
by  our  Compensation  Act  we  think  the  con- 
clusion arrived  at  by  the  commission  was 
within  their  discretion. 

The  result  arrived  at  in  this  case  is  In 
harmony  with  such  cases  as  Helleman  v; 
Shaw,  161  Wis.  443,  154  N.  W.  631,  where 
the  Injured  body  of  the  brewery  workman 
was  found  In  the  building  where  he  was  em- 
ployed with  no  evidence  as  to  how  he  met  his 
death ;  Haller  v.  Lansing,  195  Mich.  753,  162 
N.  W.  335,  L.  K.  A.  1917B,  324,  where  the 
workman  was  Injured  by  gasoline  explosion 


in  a  tool  shed  where  be  was  lighting  his  pipe 
aft«r  eating  Us  Ixmdi;  State  v.  District 
Court,  129  Minn.  176i,  151  N.  W.  912,  where 
the  employs  was  injured  by  the  explosion  ot 
a  cartridge  shell  supposed  by  him  to  be  emp- 
ty, and  whldi  he  was  fashioning  into  a  key 
for  his  own  convenience  In  doing  his  work. 

We  see  a  substantial  difference  between 
the  facts  in  this  case  and  those  in  the  case 
relied  upon  by  appellant.  Savage's  Osse,  222 
Mass.  205,  110  KT.  B.  283,  where  a  foundry 
nnployA  was  killed  oa  the  main  track  of  tbe 
railroad  eight  feet  away  firomt  the  place 
where  he  had  been  at  work  on  a  spur  tn& 
unloading  pig  Iron  for  the  foundry,  where  no 
reason  was  shown  for  his  leaving  the  place 
of  his  employment  to  go  upon  the  railroad, 
for  here  the  deceased  was  on  a  road  which 
was  bdng  constricted  under  his  direction, 
and  whflre  his  employment  required  him  to 
be  and  while  handling  material  which  was 
used  in  construction  work  and  under  his  om- 
troL 

Judgment  oflltmed. 

OWEN,  3.,  took- no  imrt. 


STATE  ex  rel.  MTTRPHT  ▼.  BOABD  OK 
TRUSTEES  OF  TEACHERS' INSURANCE 
AND  RBTIBEMENT  FUND  OF  WISCOX- 
SIN. 

(Supreme  Court  of  Wisoonsin.    -Dea  3,  191S.) 

1.  Schools  and  School  Dibtbicts  ®=»146- 
l^CHEBS'  Pkwsion— "Tkaoheb." 

Teacher  having;  completed  23  full  years'  aerv- 
ice,  employed  during  3  years  at  private  school, 
but  for  $200  annual  salary,  giving  two  50- 
minute  periods  daily  to  public  school  pnpite,  un- 
der city  8  contract  with  private  schxxii  for  teach- 
ing service,  was  a  "teacher,"  within  St,  191T, 
i  42.17,  and  entitled  to  annuity  under  section 
42.11^  as  having  completed  25  years'  service, 
notwithstanding  rules  of  the  board  ot  trusteeB 
of  the  fund,  made  after  completion  of  such  lerr- 
ice,  under  which  the  2  final  years'  service  would 
have  been  insuffident. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Teacher.] 

2.  SoHOOM  AWD  School  Diotbicts  e=»146— 
Teaohebs'  Pensions— Powebs  of  Board. 

'  The  board  of  trustees  of  the  teachers'  insiii^ 
ance  and  retirement  fimd,  though  having  wide 
discretion,  cannot  alter  the  statutory  require- 
ments for  pensions,  thongh  it  may  regulate  the 
manner  in  which  pension  rights  may  be  ob- 
tained. 

3.  ScHOOi.8  AND  School  Distbiois  9=>146— 
Teachebs'  Pension  Pbereqdisites. 

Where  teacher  received  $1,200  annnally  from 
private  school,  and  |200  annually  from  city, 
doing  boOi  private  and  public  aAool  work,  un- 
der city's  contract  with  private  school  for  teach- 
ing service,  and  she  was  assessed  for  the  retire- 
ment fund  on  a  $200  salary  only,  it  was  proper 
to  require,  before  paying  her  a  pension,  that 
she  pay  into  the  f  uad  the  difference  between  the 
assessment  on  $200  and  $1,400. 

Appeal  fnMn  ClrcoH  Omrt,  Dane  Oonntyi 
E.  Ray  Steveos,  Judga 

Mandamus  by  the  State,  on  relation  of 
Kate  F.  Murphy,  against  the  Board  of  Trus- 
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tees  of  ^e  lechers'  Insnrdnce  and  Retlre- 
moit  Fund  of  Wl^ccmaln.  JndgmeAt  for  re- 
lator, and  defendant  ajppeals.    Affirmed. 

On  October  7,  1911,  the  plalntUT,  Kate  F. 
Murpby,  tben  and  for  years  prior  thereto  a 
qnallded  teacher  In  the  public  schools  of  the 
city  of  Menomonie,,  Dunn  county,  in  this 
state,  made  the  proper  application  to  cmne 
within  the  provisions  of  chapter  323  of  the 
Laws  of  1911,  and  on  May  22,  1913,  gave  the 
required  notice  of  her  application  for  the 
annuity  provided  for  under  the  provisions 
of  that  chapter,  the  so-called  "Teachers'  Re- 
tirement Act."  It  was  stipulated  by  the 
parties  that  under  the  conceded  facts  the 
petitioner  was  entitled  to  full  credit  for 
23  years  of  time  under  the  provisions  of  the 
law  In  qnestlon,  and  the  only  question  litigat- 
ed was  as  to  whether  or  not,  under  the  facts 
as  shown  of  her  employment  and  occupation 
during  the  years  from  1910  to  1913,  there 
was  a  sufficient  compliance  with  the  law  to 
entitle  her  to  credit  for  the  25  years,  and 
therefore  to  the  annuity. 

For  a  considerable  period  prior  to  the  fall 
of  1910  Miss  Murphy  taught  and  had  charge 
of  the  art  work  In  the  public  schools  of  the 
dty  of  Menomonie ;  her  salary  being  for  some 
time  at  the  rate  of  $1,200,  and  later  on  $1,- 
40O,  a  year.  In  the  fall  of  1910  she  was  em- 
ployed as  a  teacher  In  the  Stout  Manual 
Training  School  at  Menomonie  at  a  year- 
ly salary  from  that  school  of  $1,200,  and 
was  at  the  head  of  Its  art  department,  and 
continued  In  that  capacity  during  that  year 
and  the  following  two  years.  She  was  at  the 
same  time  reoeiving  a  salary  from  the  dty 
of  Menomonie  of  $200  per  year  for  each  of 
these  years  as  a  teacdier  and  having  control 
and  sux)ervlslon  of  the  art  work  of  the  pub- 
lic schools  of  said  city.  Ourlng  the  same 
years  the  city  employed  another  teacher, 
Miss  Anderson,  In  the  art  department  of  its 
pnbUc  schools,  at  a  salary  of  about  $360 
per  annum,  The  same  work  was  carried 
on  by  the  Joint  services  of  the  petitioner 
and  Miss  Anderson,  in  the  city  schools,  that 
had  theretof(»«  been  done  by  Miss  Murphy. 
During  these  years  she  conducted  two  classes 
a  day  of  pupils  from  the  public  schools  of 
Menomonie  in  two  periods  of  50  minutes 
each  and  at  the  Stout  Institute. 

By  some  contract  not  dearly  defined  un- 
der the  evldoice  In  the  case  before  ns,  be- 
tween the  dty  of  Menomonie  and  the  Stout 
Institute,  during  these  three  years,  the  said 
dty  paid  the  Stout  Institute  $4,050  per  year, 
and  under  that  arrangement  the  dasses  In 
art  of  the  public  schools  were  to  use  the 
art  department  of  the  Stout  Institute,  and 
all  the  art  work  of  the  dty  schools  was  to 
be  done  ther«> 

Plaintiff's  contributions  to  the  retirement 
fond  during  these  years  in  question  were 
computed  by  the  dty  clerk  of  Menomonie, 
and  deducted  by  him  from  the  $200  paid  by 
the  dty  to  her,  and  amounted  to  $3.90  for  the 


years  1911-1912  and  $4  for  ttie  following  year, 
instead  of  the  2  per  cent,  on  the  annual  sal- 
ary she  received  those  years  of  $1,400.  The 
question  of  her  right  to  such  annuity  upon 
her  application  was  betare  the  defendant 
board  at  various  meetings  between  Dec«n- 
ber  20,  1913,  and  finally  acted  upon  March 
20,  1916;  the  board  then  deddlng  that  there 
was  not  sufficient  evidence  to  warrant  them 
In  giving  the  petitioner  credit  for  the  25 
years  of  service  required  under  the  law. 
These  proceedings  were  Instituted  In  Mardi, 
1917. 

The  trial  oonrt  held  that  the  rules  adopted 
and  relied  upon  by  defendant  board  as  a 
Justification  for  their  denial  of  the  annuity 
to  plaintiff  were  contrary  to  the  provisions 
of  the  statotes,  void,  and  of  no  effect,  and 
that  the  petitioner  was  entitled  to  the  re- 
lief for  which  she  prayed  upon  her  paying 
into  the  fond  $317.04,  as  required  under  the 
statute,  and  from  a  Judgment  entered  In  ac- 
cordance therewith  the  defendant  board 
has  aiq)ealed. 

Spencer  Haven,  Atty.  Gen.,  and  J.  T.  Dlth- 
mar,  Asst.  Atty.  Gen.,  for  appellant. 

Robert  S.  Cowle,  of  La  Crosse,  and  Nelson 
ft  Busbnell,  of  Madison,  for  resp<mdent. 

ESCHWBILER,  J.  (after  stating  the  facts 
as  above).  Chapter  323  of  the  Laws  of 
1911,  creating  what  were  then  known  as  sec- 
tions 460 — ^1  to  460—20,  induslve,  now  ap- 
pears, ■with  subsequent  amendments,  as  chap- 
ter 42,  Wisconsin  Statutes,  §§  42.01  to  42.18, 
known  as  the  "Teachers'  Retirement  Act." 
Section  42.03  provides  with  reference  to  the 
defendant  board  as  follows: 

"Said  board  may  adopt  rules  for  the  Rovern- 
ment  of  its  meetings  and  for  membership  in  the 
fund,  payments  thereto  and  therefrom,  and  for 
other  matters  wliich  will  be  calculated  to  aid 
teachers  in  securing  the  benefit  of  the  fund." 

Section  42.11: 

"Any  teacher  who  may  be  teaching  in  said 
public  schools  and  who  has  complied  with  the 
provisions  of  this  chapter,  may  retire  and  re- 
ceive the  annuity  provided  for  in  the  following 
cases:  (1)  after  a  period  or  periods  aggregating 
twenty-flve  years  of  service  as  teacher,  of  which 
eighteen  years  must  have  been  sjient  in  the  pul)- 
lic  schools  of  this  state,  nrovided  that  pay- 
ments by  said  teacher  to  the  fund  shall  have 
amounted  to  a  sum  as  provided  in  section  42.06. 
If  said  payments  shall  not  have  amounted  to 
said  sum  the  teacher  shall  pay  into  the  fund  the 
defidenc!f  before  receiving  said  annuity.  •  •  » 
(3)  In  computing  the  terms  of  service  under 
subsection  (1)  •  *  •  a  year  shall  be  a  legal 
school  year  at  the  time  and  place  where  said 
service  was  rendered,  except  that  where  the 
service  was  rendered  in  schools  not  included 
within  the  provisions  of  this  chapter,  a  time 
less  than  a  legal  school  year  in  this  state  shall 
not  be  induded  as  a  year,  but  only  as  such 
proportion  of  a  year  as  the  number  of  teaching 
weeks- in  each  such  year  )>ears  to  the  nnmber  of 
weeks  xeqoired  at  the  time  to  constitute  a  legal 
school  year  in  this  state." 

On  May  18,  1912,  and  subsequent  to  the 
date  at  which  petitioner  came  under  said 
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chapter,  the  dafendant  board,  dalnilng  to 
act  nndec  the  prorislona  of  sectloa  42.03 
abore  quotM,  adopted  a  rule  reading  as  fol- 
lows: 

"Any  teacher  who  ia  reg^iIarlT  employed  dur- 
inc  the  school  year  as  a  half -day  teacner  will 
receive  credit  for  one-half  school  year." 

On  Mar<di  28,  1914,  and  after  petitioner's 
application  for  an  annuity  had  been  made 
May  22,  1913,  the  defendants  adopted  a  fur- 
ther rule  reading: 

"No  credit  is  given  for  teaching  in  onr  public 
schools  unless  the  teacher  is  regularly  employed 
for  at  least  half-day  work.  Any  teacher  doing 
leas  than  half-day  woric  shonld  not  be  assessed.'^ 

The  defendant's  refusal  to  grant  the  an- 
nuity is  based  upon  their  contention  that  In- 
asmuch as  It  appeared  that  plaintiff  okly 
taught  classes  from  the  dty  schools  for  two 
school  periods  of  50  minutes  eadi  per  day, 
and  that  such  100  minutes  of  dally  instruc- 
tion or  teaching  was  less  than  the  amotmt 
of  time  required  of  other  teachers  to  be  done 
each  half  day,  she  failed  to  meet  the  require- 
ments of  the  rules  they  bad  adopted,  and 
was  entitled  to  no  credit  under  ttals  law  for 
those  years. 

The  statute  itself,  however,  makes  no  such 
restriction,  and  by  Its  language  sectl(m  42.11, 
quoted  above,  g^lves  the  right  of  an  annuity 
to  "any  teacher  who  may  be  teaching  in 
said  public  schools  after,"  etc.  By  subsec- 
tion (3)  of  the  same  section  42.11  the  unit 
for  the  computation  of  length  of  service  Is 
made  a  "legal  school  year"  In  domestic 
schools,  and  It  further  provides  for  the  com- 
puting of  the  years  spent  in  outside  schools 
by  shortening  each  such  year  In  proportion 
as  It  Is  less  than  the  school  year  In  this 
state.  But  no  suggestion  of  any  such  short- 
ening process  of  the  school  year  unit  Is  made 
for  teachers  In  Wisconsin  schools. 

[1]  In  the  absence  of  anything  in  the  stat- 
ute to  so  lessen  plalntifTs  right,  we  are  satis- 
fied under  the  evidence  that  she  met  the 
statutory  requirements  for  the  period  In- 
volved, for  during  that  time  she  was  legally 
employed  In  teaching  and  officially  employed 
In  supervising  In  a  public  school  In  this  state. 
She  was  therefore  a  "teacher,"  within  the 
definition  by  section  42.17,  namely: 

"The  term  'teacher'  as  used  in  this  chapter 
shall  include  all  persons  legally  employed  in 
teacliing  in  public  schools  in  the  state  of  Wis- 
consin, outside  of  cities  of  the  first  class,  and 
all  persons  l^ally  or  ofiSdally  employed  or  en- 
gaged in  superintending,  supervising  or  inspect- 
ing such  public  schools." 

[2]  Conceding  the  wide  power  and  discre- 
tion that  is  vested  In  bodies  like  the  defend- 
ant, and  the  consideration  that  is  always 
shown  for  their  determinations  as  to  facts 
coming  within  the  sc(^e  of  their  administra- 
tion, yet  the  statute,  not  the  board,  fixes  the 
limits  of,  and  the  limitations  upon,  the  rights 
of  those  claiming  the  benefits  provided  by  the 
statute.  The  board  may  reasonably  regulate 
the  manner  in  which  and  the  forms  by  which 


mxix  rights  may  be  obtained,  bat  It  can  nei- 
ther restrict  nor  enlarge  the  rights  given  by 
the  statute,  and  It  cannot  lessen  and  It  can- 
not add  to  the  number  of  those  entitled  to 
such  benefits.  State  ex  reh  Buell  v.  Frear, 
146  Wis.  291,  806,  131  N.  W.  832,  34  L.  B.  A. 
(N.  S.)  480 ;  State  ex  reL  Adams  r.  Burdge, 
95  Wis.  390,  70  N.  W.  347,  87  U  B.  A.  157, 
60  Am.  St.  Bep.  123. 

[3]  That  the  plaintiff's  contributions  to  the 
trust  fund  during  the  years  In  question  were 
based  on  a  i>ercentage  upon  the  $200  p«r 
annum.  Instead  of  the  $1,400  she  received.  Is 
not  of  much  weight  here,  where  such  fond  Is 
not  solely  dependent  upon  assessments  or 
payments  by  those  to  be  benefited.  Tills 
fund  has  other  sources  under  the  statute  for 
its  creation  and  support,  and  besides  plain- 
tiff's right  to  the  annuity  she  asked  was 
granted  by  the  court  below  oa  the  proper 
condition  that  she  first  pay  Into  the  fund 
the  amount  required  by  law  to  make  up  any 
deficiency  In  her  payments  to  the  fund. 

Jjudgment  affirmed. 

OWEN,  J.,  took  no  part. 


WAI/TBBS  V.    SBNTINBIi  CO. 
(Supreme  Court  of  Wisconsin.    Dee.  8,  1918.) 

1.  lilBBX     ANn     SI.AH0EB     <S=»9a)     —     WOBDS 

Tending  to  Ikjtjbi:  in  Pbofbssiow. 
A  newspaper  article  casting  reflection  upon 
a  person  in  his  professional  capacity  is  libelous 
per  se. 

2.  lilBEL   AND    StAHDKB     «=»7(©— WOBDS    IM- 

puTiNo  Assault. 
Words    in    a    newwaper   article    mipating 
the  crime  of  assault  upon  an  old  man  are  li- 
belous per  se. 

8.  lilBEI.  AND  SI.ANDKB  «=»48(2)  —  COHDI- 
TIONAL    PbIVILEOE — POBLIO    OFTICE. 

While  bewspapexi  may  indolgto  In  plain 
speaking  and  severe  and  caustic  comment  con- 
cerning acts  of  a  public  officer,  it  cannot  attack 
his  good  name  and  reputation  in  his  profession 
and  as  a  law-abiding  citizm  frnn  mere  fact 
that  he  la  a  public  officer. 

4.  InBEL  AND  Slandeb  «=»48(2)  —  COWDI- 
TioNAii  Pbiviuige — Public  OmcEB. 

A  newspaper  cannot  malign,  falsify.  Insult, 
or  hold  up  to  public  hatred,  contempt,  or  ridi- 
cule a  public  officer  unless  the  statements  are 
warranted  by  the  facts,  although  they  concern 
the  officer's  fitness,  qualifications,  and  official 
conduct,  and  even  though  published  without 
malice. 

5.  Libel  and  Slandeb  «=s>48(2)  —  Condi- 
tional Pbivilegb  —  Public  Officeb  — 
Newspapebs. 

A  metropolitan  newspaper  with  a  state- 
wide circulation  is  not  privileged  to  discuss  the 
qualifications  and  official  conduct  of  an  officer 
of  a  municipality  other  than  that  in  which  the 
paper  is  published  and  in  which  there  is  an 
inconsequential  tMwportlon'of  its  circulation. 

6.  Libel  and  Slandeb  «=>104(3)  —  Evi- 
dence—Otheb  Publications. 

In  action  against  a  newspaper  for  libel, 
articles  published  at  other  times  by  the  defend- 
ant were  admissible  to  show  malice. 
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7.  Apfkai.     ash    Bbboh   4)3»10S2(Q— Habx- 

LEG8  £BK0R— EviDSNCE. 

In  libd  case,  where  plaintiff  was  allowed 
to  Introduce  incompetent  evidence  on  tlie  issue 
of  malice,  defendant  cannot  complain,  wtiere 
such  issue  was  decided  in  its  favor. 

Appeal  from  Circuit  Court,  Portage  Coun- 
ty: Byron  B.  Parit,  Judge. 

Action  by  F.  A.  Walters  against  the  Sen- 
tinel Company.  Judgment  for  plaintiff,  and 
aefendtint  appeals.    Affirmed. 

Action  for  libel.  The  plaintiff  was  a  physi- 
cian by  profession,  and  at  the  time  of  the 
publication  of  the  article  upon  which  this 
action  Is  based  was  mayor  of  the  city  of 
Stevens  Point    The  following  is  the  article: 

"^ayor  Goes  'the  limit'  in  Clean-Up. 

"Steven*    Point    Cowboy    Executive    in    Ijone- 

handed  Reform. 

"Makes  Raid  Alone. 

"Oaslies  in  Taxi  to  Hotel,  Arrests  Four  for 

'Shooting  Craps.' 

"Fights  Old  Man. 

*%Dstains  Kicked  Shins  from  City  Controller, 

Aged   65. 

"Stevens  Point,  Wis.,  Nov.  20.— (Special.) 
F.  A.  Walters,  Stevens  Point's  doctor-cowboy- 
lectorer  mayor,  is  'going  the  limit,  peihaps  be- 
yond the  limit,'  to  clean  up  liis  city.  He  said 
M  Monday  morning. 
I  "Already  he  has  gone  a  long  way  toward  the 

limit.'  He  has  gone  as  far  as  participating 
raids  on  alleged  gambling  joints  and  alleged  il- 
legally operated  saloons,  employing  detectives 
from  ont  of  town,  threatening  suits  against  the 
newspapers  of  the  city,  personally  arresting 
two  men  in  a  hotel  and  openly  stating  his  in- 
tention of  obtaining  dismissal  of  the  chief  of 
police. 

"Mayor  Walters'  home  was  in  Fond  du  Lac. 
Then  he  went  out  West  and  was  a  cowboy. 
When  he  came  back,  it  was  as  a  homeopathic 
doctor,  but  he  retained,  like  Chicago's  wild  and 
wooly  mayor,  traces  of  his  rough  and  ready 
career  on  tite  cattle  ranges  in  Uie  form  of  a 
sombrero  and  other  'trimmings.'  For  twenty- 
five  years  he  lived  here  and  at  Wansau,  Wis. 
Then  four  years  ago  he  was  dected  mayor. 
After  three  years  ia  that  ofiSce  he  was  defeated 
for  reflection  by  L.  P.  Pastemacki,  Polish 
dentist  At  the  last  election  Mr.  Walters  was 
candidate  again  and  was  elected  for  his  fourth 
term. 

"Adopts  Drastic  Program. 

"Then  he  started  his  trip  toward  'the  limit* 
"  'ITie    townspeople    Insinuated    that    things 
j        weren't  run  the  way  tiiey  ought  to  have  been 
I       run  when   I   was   mayor  before,'  he  said,  'so 
DOW  I'll  show  them  tliat  I  can  run  things  strict- 
ly.    We've  got  the  cleanest  little  city  in  the 
state.      But   there    are    a    few    gamblers    and 
«ports  her«  who  have  been  living  on  the  com- 
monity  for  years.    It's  time  for  them  to  go.' 

"So.  shortiy  after  his  inauguration  he  issued 
warning  that  gambling  ordinancps  and  the 
Snnday  closing  law  wonM  be  enforced  to  the 
letter.  He  started  with  the  automobile  tail 
light  and  the  traffic  laws. 

"Presmtly  detectives  appeared  in  Stevens 
Point  T*en  one  Sunday  morning  the  mayor 
Personally  assisted  in  raiding  an  alleged  gam- 
bling resort  over  a  saloon.  Four  men  were  ar- 
rests). One  of  them,  'Oandy  Pete'  Mosel,  was 
charged  with  running  a  gambling  house,  and 
another,  Tom  Leonard,  with  being  a  gambler. 
Kext   Mayor    Walters    and    his   purity    squad 


raided  the  premues  of  tlie  tailoring  shop  of 
Walter  Glinski  and  arrested  J<^n  Kutella  on 
the  charge  of  selling  liquor  on  Sunday,  The 
mayor's  evidence  sought  to  establidi  that  there 
was  a  'Posted  Men's  club'  in  the  city  through 
which  the  men  on  the  blacklist  were  furnished 
with  liquor. 

"Women  Indorse  Him. 

"About  this  time  the  mayor  began  to  reap 
the  rewards  of  the  reformer.  The  Stevens 
Point  Women's  Club  and  a  mass  meeting  of  300 
citizens  in  the  Baptist  Church  passed  resolu- 
tions indorsing  him. 

"But  opposition  developed  also.  The  mayor 
criticised  Chief  of  PoUce  John  S.  Hofsoos  and 
tried  to  obtain  dismissal  of  patr<dman  Jadd 
Chenevert  But  the  police  and  fixe  commission 
refused  to  back  him  up. 

"He  charged  that  a  new  $20,000  sewer  proj- 
ect was  not  being  inspected  properly  by  the 
board  of  puUic  works.  When  the  board  of 
public  wons  resented  this  criticism,  the  city 
council  abolished  the  board  and  put  its  work 
into  the  hands  of  a  committee  of  its  own  mem- 
bers. The  board  of  public 'works,  however,  had 
friends.  One  of  them  was  George  Rogers,  65 
years  old,  city  controller  and  former  mayor. 
The  mayor  became  involved  In  an  altercation 
with  the  aged  officiaL  They  dinched.  The 
cowboy  mayor  had  Mr.  Rogers  by  the  chin  and 
arm,  and  Mr.  Rogers  had  scored  several  kicks 
upon  the  mayor's  shins.  Then  the  rest  of  the 
city  administration  separated  die  antagonists. 

"PoUtidans  Line  Up. 

"Some  time  later  a  committee  of  dtiaens 
waited  upon  Dr.  Pastemacki,  Mayor  Walters' 
predecessor,  and  asked  him  If  he  would  be 
candidate  for  mayor  at  the  next  election.  Both 
the  etevena  Point  Daily  Journal  and  the  Wedc- 
ly  Gazette  published  this  news,  omitting  the 
names  of  the  committee.  Whereupon  the  pub- 
lishers were  visited  by  Attorney  A.  L.  Smon- 
geski,  who  said  that  imless  they  divulged  the 
names  of  the  committeemen,  they  would  be  sued 
for  libel.  Saturday  night  was  their  last  hour 
of  grace,  but  by  10  o'clock  Monday  morning  no 
papers  bad  been  served  on  the  publishers. 

"Meanwhile  the  chief  of  police  had  caught 
the  reform  fever  and  had  caused  two  arrests. 
The  mayor  appeared  in  court  asking  the  dismis- 
sal of  both  actions,  stating  that  one  of  the 
saloon  keepers  Winn  Cowelsok,  had  kept  open 
late  to  furnish  liquor  to  a  sick  man,  and  that 
the  other  liquor  dealer,  John  Lukaszewicz,  had 
kept  his  place  open  because  he  was  compelled 
to   by   four  customers.      The   cases    were   dis- 


"Makes  Dramatio  Raid. 

"Friday  afternoon  Mayor  Walters  received  a 
tip  that  gambling  was  going  on  in  the  Soo  Ho- 
tel on  the  south  side  of  the  dty.  He  leaped 
into  a  taxicab,  sped  southward,  dashed  into  the 
barroom,  whipped  out  his  trusty  revolver,  and 
arrested  four  men.  He  charged  them  with 
shooting  craps.  They  were  arraigned  on  Sat- 
urday, but  tiie  case  was  dismissed  for  insuffi- 
dent  evidence. 

"On  Monday  morning  Stevens  Point  was  pre- 
pared to  watch  the  trial  of  Leo  Boyanowski, 
charged  with  being  keeper  of  a  gambling  joint 
The  outcome  of  the  trial  will  determine  the  re- 
sult of  one  of  the  mayor's  raids.  The  other 
cases  will  follow. 

"But  besides  that  Stevens  Point  was  pre- 
pared for  almost  anything.  The  mayor  has 
promised  that  within  a  week  or  ten  days,  he 
will  have  new  evidence  pertaining  to  the  dis- 
missal of  Chief  of  Police  Hofsoos.  And.  fur- 
thermore, he  has  promised  that  he  'will  go 
the  limit— perhaps  beyond  the  limit"' 


3Por  other  cassa  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Tbe  JU17  retnmed  the  following  special 
verdict:  (1)  That  a  person  of  average  com- 
prehension, upon  reading  the  article,  would 
have  understood  that  It  vras  therein  stated 
and  charged  that  tbe  plaintiff  attacked  and 
assaulted  Mr.  Rogers;  (2)  that  such  state- 
ment and  charge  was,  in  substance,  not 
true;  (3)  that  a  person  of  average  compre- 
hension, upon  reading  the  article,  would  have 
understood  that  it  was  therein  stated  and 
charged  that  the  plaintiff,  Dr.  Walters,  had 
not  obtained  a  proper  medical  education, 
training,  or  diploma,  and  that  he  was  a  qnack 
doctor  practicing  as  such ;  (4)  that  a  person 
or  average  comprehension,  upon  reading  the 
article,  would  have  understood  that  It  was 
therein*  stated  and  charged  that  the  plaintiff 
was  performing  his  duties  as  mayor  of  said 
dty  of  Stevens  Point  in  a  ridiculous,  f  oolisht 
and  silly  manner,  and  was  a  subject  of  ridi- 
cule and  contempt;  (S)  that  said  statements 
and  charges  were.  In  substance,  not  true; 
(6)  that  the  artlde  published,  taken  as  a 
whole,  was  not  a  fair  comment  on  the  acts 
of  the  plaintiff  in  his  capacity  as  mayor  of 
the  dty  of  Stevens  Ptolnt;  (7)  that  the  de- 
fendant was  not  actuated  by  express  malice 
In  causing  said  article  to  be  published;  and 
(8)  damages,  54,000. 

The  court  granted  the  plaintiff  Judgment 
upon  tbe  verdict  on  condition  that  he  remit 
all  damages  in  excess  of  $1,800,  which  con- 
dition was  met  by  the  plaintiff,  and  Judg- 
ment was  accordingly  entered  against  the  de- 
fendant for  $1,800.  From  the  Judgment  so 
entered  tbe  defendant  appealed. 

Lines,  Spooner  &  Quarles,  of  Milwaukee, 
for  appellant. 

A.  L.  Smongeskl,  of  Stevens  Point  (Bouck, 
Hilton  Kluwln  &  Dempsey,  of  Osbkosb,  of 
counsel),  for  respondent 

OWEN,  J.  (after  stating  tbe  Acts  as 
above).  By  Its  verdict  the  Jury  found  that 
the  article  in  question  falsely  represented, 
in  effect,  that  tbe  plaintiff  bad:  (a)  Com- 
mitted tbe  crime  of  assault  and  battery; 

(b)  that  he  bad  not  obtained  a  proper  medical 
education,  training,  or  diploma,  and  that  be 
was  a  quack  doctor  practicing  as  such;   and 

(c)  that  be  was  performing  his  duties  as 
mayor  of  Stevens  Point  in  a  ridiculous,  fool- 
ish, and  silly  manner  and  was  a  subject  of 
ridicule  and  contempt  . 

[1,2]  Tbe  defendant  contended  that  the 
article  was  not  subject  to  such  construction. 
The  jury  found  that  it  was,  the  trial  court 
expressed  his  approval  of  tbe  findings,  and 
we  are  of  the  opinion  that  the  article  is  more 
than  susceptible  to  such  construction.  The 
contention  of  the  defendant  that  the  article 
was  Justified  In  such  resiiects  by  the  facts 
is  also  negatived  by  the  Jury  upon  abundant 
proof.  It  Is  needless  for  us  to  say  that,  so 
far  as  the  article  constitutes  a  refiection  up- 
on the  plaintiff  in  bis  professional  capacity, 
or  accuses  bim  of  crime,  it  is  libelous  per 


se^  and,  as  seem,  all  available  defenses  there- 
to were  r^udlated  by  the  Jury. 

[3]  The  defendant  urges  mat  tbe  dicum- 
stances  gave  rise  to  an  occasion  of  condition- 
al privilege,  becauae  tbe  plaintiff  is  a  public 
ofilcer,  and  tbe  article  deals  with  his  of- 
ficial acts.  While  it  is  true  that  plain 
speaking  and  severe  and  caustic  comoKnt 
may  be  indulged  concerning  the  acts  of  1 
public  ofiJcer,  his  election  to  office  does  not 
bare  him  to  the  shafts  of  fals^ood  and 
slander.  His  good  name  and  bis  reputation 
in  his  profession  and  as  a  law-abiding  citi- 
zen are  protected  after  as  well  as  before  he 
took  the  oath  ot  office.  Ckincedlng  that  tlie 
gist  of  the  article  deals  with  plaintiffs  ot> 
flcial  acts  as  mayor  of  Stevens  Point,  tlie 
gratuitous  and  unjust  reference  to  his  profes- 
sional qualifications,  and  the  Insinuations 
that  he  assaulted  an  old  man,  were  not  ger- 
mane to  a  discussion  of  his  official  conduct 
and  are  in  no  sense  privileged.  These  were 
matters  extraneous  of,  and  unrelated  to,  a 
discussion  of  his  official  conduct,  evidently 
imported  into  the  article  In  harmony  with  a 
general  purpose  to  belittle  and  ridicule  the 
plaintiff.  The  mere  fact  that  the  plaintiff 
held  the  office  of  mayor  did  not  make  him  the 
defenseless  subject  of  such  defamations. 

[4]  Is  the  article,  so  far  as  it  relates  spe- 
cifically to  plaintiff's  official  conduct,  privi- 
leged? Tbe  Jury  found  that  a  person  of  av- 
erage compreh^ision,  on  reading  the  article, 
would  have  understood  that  it  was  therein 
stated  and  charged  that  pl^ntlff  was  per- 
forming his  duties  as  mayor  of  Stevens  Point 
In  a  ridicnlous,  foolish,  and  silly  manner  and 
was  a  subject  of  ridicule  and  contempt;  that 
tne  article  was  not  a  fair  comment  on  the 
acts  of  the  plaintiff  in  such  capacity;  and 
that  the  defendant  was  not  actuated  by  ex- 
press malice  in  causing  said  article  to  be 
published.  In  some  Jurisdictions  it  Is  held 
that  all  matters,  true  or  false,  having  a  bear- 
ing on  tbe  fitness  of  a  public  officer  or  candi- 
date for  public  office,  may  be  published,  with- 
oyt  liability,  If  It  be  shown  tliat  they  were 
published  without  malice,  in  good  faith,  and 
in  the  honest  belief  that  the  facts  stated  were 
true.  17  B.  C.  L.  pp.  354,  355 ;  Coleman  v. 
MacLennan,  78  Kan.  711.  88  Pac  281,  20  L. 
R.  A.  (N.  S.)  361,  130  Am.  St  Rep.  390.  Here 
the  Immunity  Is  not  so  sweeping.  While  the 
citizen  may  speak  plainly,  indulge  in  extrava- 
gant expressions  and  caustic  and  severe  com- 
ments, if  the  facts  warrant,  concerning  the 
fitness,  qualifications,  and  official  conduct  of 
men  in  whom  he  is  Interested  as  a  dtlzen,  he 
cannot  do  so  in  disregard  of  the  facts.  He 
cannot  malign,  falsify,  insult,  or  hold  up  to 
public  hatred,  contempt,  or  ridicule  unless 
bis  statements  be  warranted  by  the  facts. 
Buckstaff  V.  Viall,  84  Wis.  129,  54  N.  W.  Ul; 
Buckstaff  V.  Hicks,  94  Wis.  34,  68  N.  W. 
403,  69  Am.  St  Rep.  853;  Arnold  v.  Ingram. 
151  Wis.  438, 138  N.  W.  111.  Ann.  Cas.  191iC, 
976;  WiUiama  v.  Hicks  PubUshing  Co.,  159 
Wis.  90,  160  N.  W.  183;  Leuch  v.  Berger,  161 
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Wis.  564.  US  N.  W.  148;  Putnam  t.  Browne. 
1«2  Wis.  024,  165  N.  W.  910,  Ann.  Cas.  1918C, 
1065.  nie  jary  haTlng  found  that  the  ar- 
ticle pictnred  the  plaintiff  as  performing  his 
dnties  as  mayor  in  a  rldlcnlons,  false,  and 
giUy  manner  and  as  a  subject  of  ridicule  and 
contempt,  and  that  the  article,  taken  as  a 
whole,  was  not  a  fair  comment  upon  him  in 
Us  ofQcial  capacity,  it  is  not  Qie  subject 
of  conditional  privilege,  even  thougti  publish- 
ed without  malice. 

[I]  There  is  another  reason  why  the  ar- 
Ude  is  not  privileged.  The  Milwaukee  Sen- 
tinel, in  which  the  article  appeared,  is  a 
metropolitan  daily  newspaper  published  la 
the  dty  of  Billwaukee,  and  circulates  not 
only  throughout  the  state  of  Wisconsin,  but 
extenslTely  outside  of  the  state.  An  In- 
significant proportion  of  Its  circulation  is 
within  the  dty  of  Stevens  Point,  the  only 
place  where  its  readers  had  a  legitimate  in- 
terest in  the  offldal  conduct  of  the  mayor  of 
tbat  city.  While  this  court  has  held  that 
a  county  newspaper  is  privileged  to  discuss 
the  qualifications  of  a  candidate  for  county 
office,  even  though  it  has  an  Inddental  dr- 
cnlatiai  outside  of  the  county  (Arnold  t.  In- 
gram, supra ;  Putnam  v.  Browne,  supra),  and 
the  same  rule  would  apply,  of  course,  to  coun- 
ty officers,  a  different  situation  is  presented 
where  a  metropolitan  paper  with  a  state- 
wide drculatlon  discusses  the  olBcial  con- 
duct of  an  ofiScer  of  a  munldpaUty  other 
than  that  in  which  the  paper  is  published. 
This  is  especially  true  where  an  inconsequen- 
tial proportion  of  its  drculatlon  Is  In  such 
municipality.  In  such  cases  the  great  bulk 
of  its  readers  have  no  direct  or  legitimate 
Interest  In  the  public  conduct  of  the  officer 
whose  record  Is  under  discussion,  and  this  is 
one  of  the  fundamental  prlndples  upon  which 
the  doctrine  of  privilege  rests.  The  general 
rule  deduclble  from  the  authorities  may  be 
stated  to  be:  If  a  newspaper,  published  pri- 
marily for  a  given  constituency,  such  as  coun- 
ty or  state,  church  or  lodge,  have  a  small 
circulation  outside  such  constituency,  it  is 
not  deprived  of  Its  privilege  in  the  dlscus- 
sioD  of  matters  of  concern  to  its  constituency 
because  of  such  incidental  outside  drcula- 
tlon. Mertens  v.  Bee  Pub.  Ck).,  5  Neb.  (TJnof.) 
592,  99  N.  W.  847;  Redgate  v.  Roush,  61  Kan. 
480,  S9  Pac.  1060,  48  L.  B.  A.  236;  Shurt- 
leff  V.  Stevens,  61  Vt.  spi,  31  Am.  Rep.  698; 
Hatch  V.  Lane,  105  Mass.  394;  Coleman  v. 
MacLennan,  78  Kan.  711,  98  Pac.  281,  20  h. 
R.  A.  (N.  8.)  361,  130  Am.  8t  Hep.  390.  For 
this  additional  reason  the  article  was  not 
conditionally  privileged. 

[I]  Defendant  complains  because  the  court 
admitted  in  evidence  articles  concerning 
plaintiff  appearing  In  other  issues  of  the  Mil- 
waukee Sentinel.  The  question  of  the  ex- 
press malice  of  the  defendant  was  in  issue 
at  the  triaL  It  is  well  settled  tbat  state- 
ments made  by  a  defendant  In  an  action  for 


libel  or  slander  at  other  times  and  upon  Oth- 
er occasions  are  admissible  as  bearing  upon 
the  question  of  express  malice.  Bom  v. 
Rosenow,  84  Wis.  620,  54  N.  W.  1089;  Barley 
▼.  Winn,  129  Wis.  291,  109  N.  W.  633;  State 
ex  rel.  Mengel  v.  Steber,  154  Wis.  505,  143  N. 
W.  156.  There  was  no  error  in  the  admission 
of  the  articles  mentioned. 

[7]  During  the  trial  defendant  called  a 
witness  who  testified  tbat  the  two  men  ar- 
rested at  the  time  of  the  raid  on  the  Soo  Ho- 
tel, mentioned  in  the  article,  were  discharged 
by  the  court  up<m  their  trial,  and  tbat  it  was 
rumored  in  Stevens  Point  that  the  Soo  Hotel 
affair  was  a  frame-up  to  fool  the  mayor.  The 
court  then  permitted  the  plaintiff  to  prove 
that  these  two  men  were  acquitted  as  a  re- 
sult of  perjured  testimony,  and  that  two  wit- 
nesses who  testified  in  tiiat  action  on  their 
b^alf  were  subsequently  convicted  of  per- 
jury because  of  their  testimony  given  in  that 
case.  Defendant  assigns  this  as  error.  We 
do  not  see  tliat  any  of  this  testimony  was 
very  materiaL  If  material  at  all,  it  was 
upon  the  question  of  express  malice  and  as 
tending  to  show  the  good  faith  of  the  defend- 
ant In  tite  publication  of  the  article.  The  Jury 
found  in  favor  of  the  defendant  on  the  ques- 
tion of  malice,  and  as  the  testimony  «pon  this 
subject,  that  of  the  plaintiff  as  well  as  that 
of  the  defendant,  could  be  material  upon  no 
other  question,  it  seems  clear  that  the  de- 
fendant was  not  prejudiced  by  its  admission. 

The  defoidant  further  claims  that  the  vei> 
diet,  even  as  reduced  by  the  court,  is  exces- 
sive. We  do  not  think  so.  The  artide  con- 
stituted a  serious  reflection  upon  the  defend- 
ant in  his  professional  and  official  capacities. 
The  Jury  was  warranted  in  assessing  sub- 
stantial damages.  We  regard  $1,800,  the 
amount  to  which  the  verdict  was  reduced  by 
the  court,  as  conservatlva 

Judgment  affirmed. 


DUNKBL  V.  SMITH. 
(Supreme  Court  of  Wisconsin.     Dec.  S,  1918.) 

1.  municipai,  cobporations  *=»706(7)  — 
Collision  at  Street  Intebsbction-hCon- 
tbibutobx   nkquasnce  —  question  vob 

JUBY. 

Although  plaintiff,  riding  a  bicycle  on  a 
street,  had  unobstructed  view  of  intersecting 
avenue  in  time  to  avoid  collision,  and  knew  that 
vehicles  <m  the  avenue  had  right  of  way,  where 
defendant  driver  of  automobue,  which  collided 
witti  plaintiff  at  intersection,  was  at  time  of 
collision  on  wrong  side  ot  street  and  avenue, 
qnestlou  of  plaintilTs  negbgence  was  for  the 
jury. 

2.  Appeal  at«d  Ebbob  «=»997<8)— Decisioh 
OF  Trial  Coubtn— Settino  Aside, 

Decision  of  trial  court,  holding  plaintiff 
guilty  of  contributory  negligence  as  a  matter 
of  law,  cannot  be  set  aside,  unless  clearly 
wrong. 

Appeal  from  Circuit  Court.  Dane  County: 
E.  Bay  Stevens,  Judge 
Action  by  Blmer  S.  Dunkel  against  W.  B. 
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Smith.  Judgilieiit  of  nonsnlt  apon  defend- 
ant's motloii  at  the  coaclnslon  of  plaintiff's 
evidence,  and  plaintiff  appeala  BeTeraed 
and  remanded. 

Action  to  recover  damages  for  Injuries  sus- 
tained in  a  collision  with  defendant's  auto- 
mobile on  the  morning  of  September  18,  1916, 
at  the  Intersection  of  Mifflin  street  and  Wis- 
consin avenue  In  the  dty  of  Madison.  Plain- 
tiff's evidence  shows  that  Wisconsin  ave- 
nue Is  95  feet  5  inches  wide  between  curbs, 
and  Mifflin  street  63  feet  betwe«i  curbs  at 
their  intersection;  that  the  sidewalk  on  Wis- 
consin avenue,  between  the  curb  and  the  post 
office,  is  28  feet  8  inches  wide,  and  on 
Mifflin  street:  it  is  22  feet  8  inches  wide  be- 
tween the  curb  and  the  poet  office.  -  Bach 
sidewalk  adjoins  the  post  office  building. 
Plaintiff  was  proceeding  in  a  southwesterly 
direction  on  the  right  side  of  Mifflin  street, 
about  4  or  5  feet  from  the  curb  on  his  bicycle 
at  a  speed  of  about  4  miles  per  hour  just 
immediately  prior  to  the  collision.  The  de- 
fendant was  driving  up  Wisconsin  avenue  in 
a  southeasterly  directlMi  at  or  near  the  cen- 
ter thereof,  and  when  he  came  to  the  eai 
of  the  asphalt  on  Wisconsin  avenue^  a  dis- 
tance 18  feet  back,  or  northwesterly,  from 
the  intersection  of  the  northwest  curb  line 
of  'Mifflin  street  and  Wisoonsln  avenue^  he 
turned  to  the  left  and  came  diagoaally  some- 
what towards  the  right  of  the  intersection  of 
the  northwest  curb  of  Mifflin  street  and  the 
northeast  curb  of  Wisconsin  avenue.  The 
collision  took  place  about  4  feet  southeast  of 
the  northwest  curb  Une  of  Mifflin  street  ez- 
toided  and  about  20  feet  southwest  of  the 
northfwest  curb  line  of  Wisoonsln  avenue  ex- 
tended. The  automobile  was  going  at  about 
15  miles  an  hour  at  the  time  of  the  collision. 

At  the  conclusion  of  plaintiff's  evidence  the 
.  court,  upca  defendant's  motion,  entered  a 
judgment  of  nonsuit,  and  the  plaintiff  ap- 
pealed. 

Richmond,   Jackman,  Wllkie  &  Toebaas, 
of  Madison,  for  ai^ellant 
Jonee  &  Schubring,  of  Madison,  for  re- 

spondeint. 

VIIMB,  J.  (after  stating  the  facts  as 
above).  [1,  J]  The'  trial  court  held  plaintiff 
guilty  of  contributory  negligence  as  a  matter 
of  law,  because  he  knew  that  vehicles  coming 
up  Wisconsin  avenue  had  the  right  of  way 
as  against  him,  and  because  there  was  an  un- 
obstructed view  of  the  avenue  in  time  to  see 
and  avoid  colUslcns  with  them.  Its  decision 
cannot  be  set  aside,  unless  clearly  wrong. 
We  think,  however,  that  In  this  case  the 
question  of  plaintiff's  negligence  was  for  the 
Jury.  Had  defendant  come  on  the  side  of  the 
avenue  and  Mifflin  street  which  the  law  re- 
quired him  to  come,  and  from  which  quarter 
the  plaintiff  was  obliged  to  look  for  vehicles, 
a  different  question  would  have  been  present- 
ed.    But  plaintlfl's  evidence  shows  that  In 


turning  to  the  left  bnto  Mifflin  sDrefet  defoid- 
ant  "cut  the  comer"  and  came  onto  the  left 
side  of  the  street,  where  he  had  no  right  to 
be;  that  be  was  within  about  4  or  6  feet  of 
the  curb  line  extended  when  the  accident  oc- 
curred. This  would  make  him  over  25  feet  be- 
yond the  center  of  Mifflin  street  and  on  the 
wrong  side.  E>ren  if  plaintiff  saw  defendant 
in  the  act  Of  turning  onto  Mifflin  street,  as  he 
testified  be  did  when  he  reached  the  cniti  of 
Wisconsin  avenue,  the  Jury  might  well  say 
that  he  could  not  anticipate  that  defendant 
would  violate  the  Ihw  of  the  road  and  come 
over  on  his  side.  We  purposely  forbear  to 
discuss  the  situation  further,  because  there 
must  be  a  new  trial,  and  the  Jury  must  pass 
on  the  question  of  plaintiff's  negligence  upon 
all  the  testimony  adduced.  This  they  Bhoali 
be  permitted  to  do  without  any  expression 
on  our  part  as  to  whether  be  was  or  was 
not  ne^lgent. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trlaL 


BliLINGSON  LUMBER  CO.  et  aL  y.  INDUS- 
TRIAL  COMMISSION  OF  WIS- 
CONSIN et  al, 
(Supreme  Court  of  Wisconsin.     Dec.  3,  1918.) 

1.  Mabtkb  and  Sbbvant  4=9372^ Wobkken '8 
CoMPSNBATiON— Injuries  foe  Which  Com- 
pensation May  be  Given. 
Since  under  St  1917,  i  2394—3,  compensa- 
tion is  given  only  for  sacli  injuries  as  are  in- 
cidental to  and  grow  out  of  the  employment,  it 
does  not  extend  to  injuries  from  exposure  to 
hazard  which  is  not  peculiar  to  the  industry 
or  substantially  increased  by  the  nature  ni  the 
services. 

2w  Mastkb  and  Suvant  «=>3T3— Wobekbn'b 
Compensation — Injuries  fob  Which  Com- 
pensation Mat  be  Given. 
An   injury  by   freezing  is  not   |>ecnliar  to 
the  work  of  a  lumberjack,  so  that,  in  the  ab- 
sence of  peculiar  drcumstaucea,  compensation 
cannot  be  allowed  therefor. 
3.  Master  and  Servant  €=»374— Wobkmes's 
CoupENSATioN— Injuries  tor  Which  Com- 
pensation Mat  bs  Gitkn— "CSoubsb  of  Em- 
fix)tment." 
Where    lumberjack    by    mistake   in   orders 
worked  at  wrong  place  and  on  finding  the  mis- 
take went  to  the  proper  place  and  worked  so 
much  harder  than  usual  m  preparing  for  the 
next  day's  drive  that  tils  feet  perspired  and 
were  consequently  frozen,  he  received  an  injury 
proximately  caused  by  accident  arising  out  of 
and  in  the  "course  of  his  employment,    within 
St.  1917,  i  2394r-8,  subd.  3,  and  was  entitled 
to  compensation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment.] 

Appeal  from  Circuit  Court,  Dane  CJonnty; 
E.  Ray  Stevens,  Judge. 

Proceeding  by  one  Beanlleu  for  workman's 
compensation,  opposed  by  the  Ellingson  Lum- 
ber Company,  employer.  The  employer 
brought  suit  to  set  aside  an  award  of  the 
Industrial  Commission  for  claimant.  From 
a  judgmoit  of  the  drcnlt  court  affirming  the 
order  of  the  commission,  the  employer  ap- 
peals.   Affirmed. 
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Workmen's  comjpensatloa.  This  action  was 
began  to  set  aside  an  order  of  the  Industrial 
Commission  dated  December  1,  1017,  award- 
ing to  defendant  BeauUeu  certain  compensa- 
tion on  the  ground  that  tlie  finding  of  the 
commission  that  the  injuries  suffered  by  the 
defendant  Beaulleu  were  proximately  caused 
by  accident  was  not  supported  by  the  evi- 
dence. 

The  defendant  BeauUeu  was  employed  by 
the  plaintiff  lumber  company  as  a  woods- 
man, and  at  the  time  of  liis  injury  was  en- 
gaged as  a  swamper  and  was  working  about 
1%  miles  from  the  camp.  On  the  morning 
at  the  day  of  the  accident,  the  weather  was 
from  20  to  26  degrees  below  zero,  moderated 
during  the  day,  and  grew  colder  again  to- 
ward night.  In  the  afternoon  the  defendant 
Beaulleu  went  to  woric  at  the  wrong  sUd- 
way.  About  S  o'clock  in  the  afternoon  the 
foreman  discovered  the  error,  at  which  time 
the  defendant  returned  to  the  right  skid- 
way,  found  that  they  were  behind  on  account 
of  the  mistake,  and  the  defendant  Beanlieu 
says  that — 

Aa  a  result  he  "rushed  to  get  some  Ion  ahead 
ready  for  the  nest  morning,  and  by  that  time 
my  feet  sweat  awful  hard.  About  6  o'clock  I 
got  ready  to  go  to  camp,  and  it  was  ail  ice  from 
tile  woods  clear  np  to  camp,  and  my  feet  was 
iret  and  was  awful  cold  that  night,  and  be- 
fore I  got  to  camp  I  commenced  to  feel  cold 
on  my  feet,  •  •  •  and  afterwards  found  that 
tliey  were  froien  hard." 

Upon  this  and  other  testimony  to  the 
same  effect,  the  commission  found  that  the 
defendant  Beaulleu  sustained  personal  in- 
jury resulting  in  his  disability  while  in  re- 
spondent's employ  and  while  performing 
service  in*owing  out  of  and  incidental  to  his 
employment;  that  such  Injury  was  proxi- 
mately caused  by  accident,  and  other  formal 
findings.  An  order  was  entered  awarding 
the  defendant  Beaulleu  compensation,  and 
from  the  judgment  of  the  circuit  court  af- 
firming such  order  the  plaintiff  appeals. 

Brown,  Pradt  &  Genrlch,  of  Wausan,  for 
appellant. 

Spencer  Haven,  Atty.  Gen.,  and  Wlnfleld 
W.  Oilman,  Asst  Atty.  Oen.,  for  respond- 
ents. 

B0SBMBBRR7,  J.  (after  stating  the  facts 
as  above).  Plaintiff  claims  that  an  injury 
by  a  frost  bite  is  not  an  injury  proximately 
caused  by  accident  within  the  meaning  of 
snbdiTisian  S  of  section  28M— 8: 

"See.  2894-S.  Uabili^  for  the  compensa- 
tion hereinafter  provided  for,  in  lieu  of  any 
other  liability  whatsoever,  shall  exist  against 
an  employer  for  any  personal  injary  accidental- 
ly tostained  by  his  employi,  and  for  his  death, 
in  those  cases  where  the  following  conditions  of 
compensation  occur: 

"(!)••• 

"(3)  Where  the  injury  is  proximately  caused 
by  accident,  and  is  not  intentionally  self-in- 
flicted." 

[1]  The  facts  being  undisputed,  the  ques- 
tion Is :    Has  the  employe,  Beaulleu,  brought 


himself  within  the  provisions  of  the  act  un- 
der the  doctrine  approved  by  this*  court  in 
the  case  of  Hoenlg  v.  Industrial  Commlssicn, 
159  Wis.  646,  150  N.  W.  996,  K  R.  A.  1918A, 
339.  Bee  cases  dted.  Injuries  to  employes 
for  which  compensation  Is  to  be  paid  under 
the  Workmen's  Compensation  'Act  are  such 
as  are  incidental  to  and  grow  out  of  the 
employment.  Compensation  Is  not  given  for 
an  injury  resulting  from  exposure 'to  a  haz- 
ard which  Is  not  peculiar  to  the  industry  or 
substantially  increased  by  reason  of  the  na- 
ture of  the  services  which  the  employ^  is 
required  to  perform. 

[2]  Injury  by  freezing  la  certainly  not  pe- 
culiar to  the  industry  in  which  the  defend- 
ant Beanlieu  was  engaged.  Did  the  nature 
of  Beaalieu's  employment  expose  him  to  a 
hazard  from  freezing  which  was  substantial- 
ly increased  by  reason  of  the  services  which 
he  was  required  to  perform?  It  has  been 
well  said  that  the  causative  danger  need  not 
have  been  foreseen  or  expected,  but  after  its 
event  It  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment  and 
to  have  flowed  from  that  source  as  a  ration- 
al consequence.  In  re  McNlcoI,  216  Mass. 
497,  102  N.  E.  697,  I*  R.  A.  1916A,  306. 

[SI  On  the  day  in  question  by  reason  of 
the  mistake,  the  defendant  Beaulleu  worked 
harder  than  he  ordinarily  did,  as  a  result  of 
which  his  feet  became  wet  from  perspiration, 
a  oircumstance  which  made  them  much  more 
susceptible  to  cold,  and  as  a  consequence 
tliereof  his  feet  were  troamt.  It  seems  clear 
that  the  hasard  to  which  the  defendant 
BeauUeu  was  exposed  was  one  which  was 
incident  to  and  can  be  fairly  traced  to  his 
employment  as  a  contributing  cause,  and  that 
he  would  not  have  been  equally  exposed  to 
such  a  hazard  apart  from  his  employment. 
If  the  defendant  Beaulleu  while  engaged  In 
his  work  had  wet  bis  feet  by  stepping  Into 
an  open  spring  and  the  freezing  had  result- 
ed therefrom,  it  could  scarcely  be  claimed 
that  the  injury  was  not  proximately  caused 
by  accident.  In  this  case  the  condition  of 
hiiS  feet  was  due  to  extra  exertion  caused 
by  reason  of  a  misunderstanding  as  to  or- 
ders. Because  there  would  be  no  logs  for 
hauUng  in  the  morning,  he  was  required  to 
put  forth  an  unusual  and  extra  effort,  whi(A 
made  him  more  susceptible  to  cold  than  he 
otherwise  would  have  been.  It  is  clear  that 
the  exposure  of  the  defendant  BeauUeu  to 
injury  by  freezing  was  substantially  in- 
creased by  reason  of  the  nature  of  the  serv- 
ices which  he  was  obliged  to  render.  We 
think  it  must  be  held  that  the  injury  for 
which  compensation  was  awarded  was  proxi- 
mately caused  by  accident  within  the  mean- 
ing of  subdivision  3  of  section  2394—3,  Stats. 
Judgment  affirmed.  Costs  to  be  taxed 
against  the  appellants  in  favor  of  the  re- 
spondent BeauUeu. 

OWEN,  J.,  took  no  part 
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GORDON  V.  ILLINOIS  CENT.  R.  CO. 
(Supremo  Court  of  Wiscoiuin.    Dee.  3,  1918.) 

1.  Raiisoads  «=»244— Leoisiative  Powebs— 
RAIUtOAS  Ceossings. 

It  was  undoubtedly  in  the  province  of  the 
Legislature  to  prescribe  precise  methods  by 
which  railroad  trains  must  give  warning  at 
crossings,  as  in  St.  1898,  §  1809,  as  amended 
by  Laws  1907,  ft  595. 

2.  Neguobnob  «=»101— Compabative  Negli- 
gence—Vauditt  OF  Pbovision. 

Laws  1907,  c.  595,  providing  that  slight 
want  of  ordinary  care  on  the  part  of  a  trav- 
eler will  not  bar  recovery  for  injuries  occasion- 
ed by  the  negligence  of  a  railroad  company  at 
a  crossing,  is  within  the  province  of  the  Legis- 
lature. 

3.  Negi-igence  (8=>101— Comparative  Neqli- 
oenob-Oabe  Reqtjibed  of  Tbavelkbs  at 
Railroad  Crossing.         _  .  ,  w 

Under  Laws  1907,  c.  695,  as  amended  by 
Laws  1909,  c.  332,  by  Laws  1911,  ft  fiSS,  and 
by  Laws  1915,  &  437,  slight  want  of  ordinary 
care  does  not  bar  recovery  by  a  traveler  at  a 
crossing,  and  the  fonu'jr  rigid  "look  and  listen 
rule  is  somewhat  relaxed  to  comply  with  con- 
duct expected  of  the  great  mass  of  mankind. 

4.  Negligence  «=>136(31)  —  Cowtbibutort 
Negligence— <3uE8Ti0N  fob  Jubt. 

Whether  a  traveler,  injured  at  crossing  by 
reason  of  collision  of  train  with  his  automobile, 
was  guilty  of  more  than  "slight  want  of  ordi- 
nary care,"  under  Laws  191^  ft  437,  held  for 
the'jury. 

Appeal  from  Circuit  Court,  Dane  County; 
E.  Ray  Stevens,  Judge. 

Action  by  Thomas  Gordon,  Sr.,  administra- 
tor of  the  estate  of  Thomas  Gordon,  Jr.,  de- 
ceased, against  the  Xllinois  Central  Railroad 
Company.  Judgment  for  plaintUT,  and  de- 
fendant appekls.    Affirmed. 

On  Sunday,  June  24,  1917,  at  about  10 
o'clock  in  the  forenoon,  one  Thomas  Gordon, 
Jr.,  then  about  28  years  old,  at  a  grade  cross- 
ing In  Dane  county,  between  the  stations 
of  Bascoe  and  Belleville,  was  fatally  Injured 
by  being  struck  by  a  north-bound  train  of 
defendant.  The  train  approached  this  cross- 
ing from  the  south  over  an  embankment  12 
to  15  feet  high  and  extending  for  about  1,600 
feet  to  the  south.  The  highway  made  the 
crossing  at  an  inside  angle  of  about  30  de- 
grees, running  from  the  northwest  to  the 
southeast.  On  the  side  from  which  he  ap- 
proached, the  northwest,  there  was  an  aver- 
age upgrade  of  5.6  per  cent  for  about  230 
feet.  A  fence  or  railing  was  placed  on  each 
side  of  the  grade,  starting  about  20  feet  from 
the  rail,  and  extending  down  the  grade  for 
about  180  feet,  with  a  space  of  about  20  feet 
between  them,  which  space  was  occupied  by 
the  traveled  track.  A  large  railroad  sign, 
7  feet  long  by  2  feet  high,  with  letters  8 
Inches  high,  was  placed  on  the  railroad  right 
of  way  on  the  opposite  side  of  the  track  from 
which  deceased  was  coming.  Between  the 
portion  of  the  highway  on  wlilch  deceased 
was  traveling  and  the  railroad  embankment 
there  were  trees  scattered  over  the  adjoining 
pasture  along  the  south  side  of  the  highway 


up  to  within  about  65  feet  from  the  trad:. 
There  were  open  spaces  at  several  intervals 
along  the  highway  In  a  distance  of  over  300 
feet,  as  the  traveler  approached  the  railroad, 
through  which  spaces,  the  longest  of  which 
appeared  to  be  about  38  feet,  a  traveler  could 
get  an  unobstructed  view  of  an  approadilng 
train  on  the  embankment.  jSVtr  a  space, 
however,  starting  at  about  55  feet  from  the 
railroad  track,  and  extending  back  for  about 
100  feet,  the  trees  and  foliage  were  so  thick 
on  the  south  side  of  the  highway  that  the 
view  of  the  approaching  train  was  entlrel.T 
obscured;  between  the  55-foot  point  and  one 
35  feet  from  the  track  the  view  was  par- 
tially obstructed,  but  for  the  last  35  feet  ap- 
proaching the  train  the  view  was  clear. 

The  Jury  found  by  the  special  verdict  In 
substance  as  follows:  CI)  There  was  a  fail- 
ure to  exercise  ordinary  care  in  reference 
to  the  speed  at  which  the  engine  was  run- 
ning at  the  time  of  the  collision;  (2)  there 
was  a  failure  to  ring  the  engine  bell  during 
the  approach  of  the  train  in  the  last  80  rods 
away  from  the  highway  crossing;  (3)  A  fail- 
ure to  blow  the  whistle  80  rods  from  the 
crossing;  (4)  that  the  failure  to  ring  the  bell 
and  blow  the  whistle  as  thus  found  was  want 
of  ordinary  care ;  (5)  that  the  Injury  to  de- 
ceased was  the  natural  and  probable  result 
of  the  want  of  ordinary  care  specified  in  the 
first  and  fourth  questions;  (6)  that  an  injury 
should  have  been  foreseen  from  such  conduct; 
(7)  that  ttae  deceased  failed  to  exercise  ordi- 
nary care  in  ai^roaching  and  crossing  the 
railroad  track;  (8)  that  the  failure  of  the  de- 
ceased to  exercise  audi  care  was  not  more 
than  a  sU^ht  want  of  ordinary  care. 

By  the  eleventh  question  they  assessed  the 
money  loss  to  the  widow  of  the  deceased  at 
94,376,  and  by  the  twelfth  question  assessed 
the  snm  of  $600  for  the  idiyslcal  and  mental 
pain  and  anguish  which  the  deceased  suf- 
fered after  his  injury  and  ap  to  the  time 
of  bis  death. 

After  motions  by  both  parties,  the  court 
directed  a  Judgment  upon  such  verdict  for 
the  amount  thereof  in  favor  of  the  plain- 
tiff, and  from  that  Judgment  defendant  ap- 
peals. 

Jones  &  Schubrlng,  of  Madison,  for  appel- 
lant. 

William  Ryan,  of  Madison,  for  respondent 

ESCHWEILBR,  J.  (after  stating  the  facte 
as  above).  Appellant  urges  that  Judgment 
should  have  been  directed  for  the  defendant 
in  this  case  substantially  oa  the  foUowloc 
grounds:  That  the  familiar  rule  so  often  re- 
peated by  the  declslona  of  this  court  In  tot- 
mer  years,  requiring  travelers  on  the  high- 
way when  approaching  a  rallrciad  crossing  to 
look  and  listen  before  crossing,  is  still  In  full 
force  and  vigor,  and  that  under  the  facts  to 
this  case  there  was  such  evident  failure  on 
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tiie  part  of  tbe  deceased  to  make  any  effort 
to  comply  with  that  rule  that,  as  a  matter  of 
law,  there  was  more  than  a  slight  want  of 
ordinary  oare,  and  further  that  In  any  erent 
the  evldmce  would  not  legitimately  support 
the  conclusion  of  the  Jury  that  the  proximate 
cause  of  the  Injury  was  the  failure  to  ring 
the  bell  or  blow  the  whlstlei 

UnquestlonaUy,  under  the  evidence  before 
w  In  this  case,  the  deceased  did  not  exercise 
the  ordinary  care  that  the  rules  of  law  and 
the  dictates  of  prudence  alike  require  of  a 
traveler  who,  knowing  of  the  presence  of  a 
railroad  track  and  its  rapidly  rushing  trains, 
goes  upon  such  track  to  his  injury.  '  That 
gncfa  has  been  the  rule  of  law  .In  this  state 
is  too  loag  and  too  well  established  to  require 
any  reflerence  to  former  decisions. 

[1-3]  The  Legislature,  however,  has  within 
Its  undoubted  province  expressed  Itself  upon 
the  subject  of  highway  aod  railroad  cross- 
ings by  not  only  providing  by  statute  (section 
1S09,  among  others)  precise  methods  by  which 
railroad  trains  must  give  warning  of  their 
coming  by  ringing  of  the  bell  or  blowing  the 
whistle,  but  in  addition  thereto  provided  by 
chapter  596  of  the  Laws  of  1907,  a  condition 
i  that,  when  an  injury  or  death  was  caused  by 
a  failure  on  the  part  of  the  railroad  to  com- 
ply with  any  such  statutoi7  requirement,  a 
^agbt  want  of  ordinary  care  on  the  part  of 
the  traveler  contributing  to  his  Injury  should 
not  bar  a  recovery.  By  amendment  in  1909 
(chapter  332)  the  burden  was  placed  upon 
the  defendant  In  such  case  of  proving  that 
any  want  of  ordinary  care  on  the  traveler's 
part  was  more  than  a  slight  want  thereof. 
In  1911,  by  chapter  653,  the  term  "want  of 
care  less  than  gross  negligence"  was  substi- 
tuted for  "alight  want  of  ordinary  care,"  and 
In  1916,  by  chapter  437,  the  "gross  negli- 
gence" clause  was  stricken  out,  and  the  term 
"slight  want  of  ordinary  care"  reinstated, 
and  the  statute  became  as  It  now  stands,  and 
nnder  which  the  Instant  case  was  determined. 
So  manifestly  a  reference  to  decisions  of  this 
court  before  the  amendment  above  mention- 
ed, or  when  the  statutory  requlmnents  were 
different  than  as  now  found,  are  not  helpful 
In  the  stdutlon  of  problems  arising  under  the 
present  statutory  provisions. 

It  Is  evident  the  Legislature  has  now  mark- 
ed oat  a  limited  field  within  the  field  of  what 
ftHmerly  was  and  still  Is  recognized  as  that 
"of  ordinary  care,"  and  designated  the  small- 
er field  as  that,wblch  covers  situations  where 
the  triers  of  fact  can  say  that,  though  there 
was  a  want  ot  care,  yet  It  was  not  more  than 
a  sli^t  want  of  the  ordinary  care  required 
and  expected  of  the  great  mass  of  mankind 
nnder  similar  circumstances.  It  Is  a  field  as 
to  whldb  we  ^hall  not  attempt  the  Impossible 
task  of  offering  any  formula  which  will  ex- 
actly define  and  prescribe  its  boundaries ;  but 
It  must  be  left,  like  so  many  other  questions 
that  arise,  to  the  good  sense  and  Judgment  of 


(hose  representatlTes  of  tbe  great  mass  of 
mankind,  the  petit  Jurors. 

With  the  legislative  change  as  to  the 
amount  of  care,  lade  of  which  will  defeat  an 
action  for  Injury  to  the  traveler  on  the  high- 
way at  a  railroad  croeidng,  there  must  be  a 
correqjondlng  relaxation  of  the  former  rath- 
er rigid  look  and  Usten  role.  It  is  sufiSeient 
In  this  case  to  say  that  under  the  present 
law  and  the  facts  herein  the  trial  court  was 
right  In  his  disposition  of  the  case  on  defend- 
ant's motions  after  verdict.  In  saying  that 
there  could  be  no  assumptloa  in  this  case  that 
the  deceased  neither  looked  nor  listened  for 
the  train,  nor  was  the  evidence  sudi,  the  bur- 
den of  proof  being  particularly  laid  upon  de- 
fendant to  show  it,  that  the  jury  must  find 
that  there  was  an  absolute  failure  to  look 
and  listen. 

[4,  C]  Under  tbe  evidence  In  this  case  we 
also  are  satisfied,  as  was  the  trial  court,  that 
the  question  was  one  for  the  Jury's  determi- 
nation, and  they  were  within  the  rightful  ex- 
ercise of  their  powers  in  answering  It  as  they 
did.  From  the  testimony  as  to  the  partial 
obscuring  of  the  railroad  embankment  as  de- 
ceased passed  along  towards  the  crossing; 
the  but  momentary  glimpses  afforded  of  the 
oncoming  train ;  the  question  as  to  whether 
It  was  within  the  range  of  vision  at  the  pre- 
cise moments  that  deceased  passed  such 
openings ;  the  fact  that  there  was  testimony, 
which  the  Jurors  had  the  right  to  believe, 
that  there  was  no  substantial  Increase  of 
speed  over  the  10  to  16  miles  per  hour  the  de- 
ceased appeared  to  be  traveling  in  the  last 
200  or  300  feet  of  his  journey,  and  the  short 
space  of  time  required  to  pass  over  the  last 
65  or  36  feet ;  the  high  rate  of  speed  of  the 
train ;  the  failure  to  give  the  statutory  warn- 
ings of  Its  approach — all  presented  a  situa- 
tion from  which  a  Jury  might  say  that  de- 
ceased failed  to  do  that  which  the  ordinary 
man  ,ought  to  have  done,  but  nevertheless 
that  such  failure  to  conform  with  such  a 
standard  was  but  slight  We  cannot  say  that 
the  trial  court  was  clearly  wrong  in  sustain- 
ing the  verdict.  This  was  not  a  situation 
from  which  the  jury  or  court  must  say  that 
the  deceased  knowingly  raced  with  the  train, 
and  his  possible  death,  which  would  require 
now,  as  well  as  before  the  crossing  statutes 
were  amended,  a  denial  of  any  right  to  re- 
cover. 

The  distinction  Is  plain  between  this  case 
and  those  relied  upon  by  appellant  of  OTooIe 
V.  Duluth,  etc..  A-  R.  Co.,  153  Wis.  461,  140 
N.  W.  293,  and  Jay  v.  Northern  Pac.  B.  Co., 
162  Wis.  458,  156  N.  W.  026.  In  tbe  former 
tbe  driver  of  a  work  team  of  horses  drives 
90  feet,  with  an  unobstructed  view  <^  the 
track  and  with  knowledge  that  a  train  was 
then  due;  and  In  the  second  case  the  injured 
person  had  unquestioned  knowledge  of  the 
then  approach  of  a  train.  The  facts  here 
bring  It  nearer  the  situation  disclosed  and 
the  rulings  made  In  Wade  v.  C.  &  N.  W.  Ry. 
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Co.,  146  Wis.  89,  130  N.  W.  880,  or  Swalm  r. 
No.  Pac.  Ry.  Co.,  148  Wis.  442,  128  N.  W.  02. 

Wliat  has  been  said  on  tbe  main  question 
Involved  sofadently  indicates  our  view  of  the 
situation  under  the  statutes  to  dispose  with- 
out further  comment  of  the  further  oonteD- 
tion  made  by  defendant  that  in  no  event  was 
the  failure  to  ring  the  bell  or  blow  the  wlilsUe 
a  proximate  cause  of  the  injury.  We  are  sat- 
isfied that  the  question  was  properly  submit- 
ted to  the  jury  In  that  respect,  and  that  the 
evidence  supports  the  Ondings. 

Judgment  affirmed. 


O'LOUGHUN  V.  DORN  ct  al 
(Supreme  Court  of  Wisconsiit.    Dec.  3,  1918.) 

1.  Schools  and  School  Distbicts  «s»112— 
Olaiks— Repodiahon. 

The  carrying  of  a  motion  at  an  annual  meet- 
ing of  electors  of  a  school  district,  "that  if 
we  can  get  out  of  paying  tbe  ^50  to  S.  we  will," 
did  not  amount  to  repudiation  of  the  obliga- 
tion or  bar  a  later  recognition  thereof. 

2.  Judgment  ©=604— Rks  Jxjdicata— Taxis 
—Successive  PEBions. 

A  judgment  restraining  levy  of  a  tax  in 
1918,  for  reason  that  it  exceeded  amount  which 
could  be  raised  by  tax  ievy  in  one  year  by  a 
school  district,  coald  not  affect  proceedings  bas- 
ed upon  sometjiiiig  done  or  attempted  to  be  done 
on  June,  1916,  although  involving  same  obliga- 
tion for  which  tax  was  to  be  levied. 

3.  Schools  akd  School  Districts  ^s>90— 
expenditubes  —  constbuction  of  school 
Buildings— PowKB. 

*  Under  St.  1917,  |  40.09,  subd.  5,  and  section 
40i26,  subd.  1,  a  sdiool  beard  cannot  expend 
more  in  the  construction  of  a  school  building 
than  is  voted  by  the  electors. 

4.  Schools  and  School  Dibtbiotb  4=390— 
constbuction  of  schooi.  bmldino— rati- 
nOATION  BT  £2leotobs. 

If  electors  of  scho<ri  district  bad  power  with- 
out exceeding  tax  limit  to  vote  $2,2S()  for  school 
building  at  time  they  voted  $1,700,  they  could 
later  ratify  and  approve  acts  of  school  board  in 
expending  S2,250  u>  construction  of  school  build- 
ing, under  St.  1917,  {  40.09,  subd.  5.  and  section 
40.26,  subd.  1. 

6.  Schools  and  School  Districts  €=»107— 
Taxation — Injunction — ^Burden  of  Proof. 

One  seeking  to  enjoin  levy  of  tax  by  school 
district  on  the  ground  that  Const,  art.  11,  §  3, 
limiting  the  indebtedness  of  any  such  corpora- 
tion, was  violated,  has  the  burden  of  so  showing. 

AI>peal  from  Circuit  Court,  Buffalo  Coun- 
ty;   George  Thompson,  Judge. 

Action  by  James  E.  O'Loughiin  against  Al- 
bert Dom  and  others.  Judgment  for  de- 
fendants, and  plaintiff  ai^eals.    Affirmed. 

Plaintiff,  as  resident,  voter,  and  taxpayer 
of  the  school  district  of  the  tovm  of  Glencoe, 
Buffalo  county,  brought  this  action  In  equity, 
on  behalf  of  others  in  said  district  as  well 
as  himself,  to  enjoin  the  officers  of  that 
school  district  from  In  any  manner  paying 
certain  notes  of  said  school  district  or  rais- 
ing any  tax  or  making  any  loan  for  such 
purpose. 

At  the  annual  meeting  of  the  school  dis- 
trict on  July  8,  1911,  resolutions  were  adopt- 


ed to  build  a  new  scboolbouae,  bride  veneer- 
ed," size  86x24,  to  have  furnace  heat,  and  with 
privilege  of  making  larger;  and  that  the 
board  borrow  fl,700  from  tbe  state  trust 
fund. 

At  a  special  meeting  on  August  24th,  more 
formal  resolutions  were  adopted  for  tbe  mak- 
ing of  the  $1,700  loan,  purchasing  the  site, 
raising  by  tax  a  sum  sufficient  to  pay  the 
principal  and  Interest  on  such  loan,  to  dis- 
pose of  the  old  scbool,  and  authorizing  and 
directing  tbe  sdiool  board  to  proceed  with 
the  construction  of  the  new  scboolhouse. 

In  September,  1911,  a  contract  was  en- 
tered Into  between  the  scbool  board  and  one 
J.  O.  Scbn^der,  for  tbe  construction  of  a 
new  sdioolhouse  at  the  price  of  $2,238.  The 
building  was  completed  early  In  1912  and 
used  from  that  time  on  by  tbe  district  for 
scbool  purposes.  Tbe  $1,700  borrowed  from 
the  state  trust  fund  was  paid  to  the  con- 
tractor, as  well  as  $100  received  on  the  sate 
of  tbe  old  building,  and  on  May  7,  1912,  a 
note  for  $450,  which  seems  to  have  been  so 
agreed  balance  due  on  tbe  contract,  was  exe- 
cuted on  bdialf  of  the  school  district  by  Its 
officers  with  tb^r  Individual  guaranties  and 
delivered  to  said  J.  O.  Schneider,  who  sold 
the  same  to  the  Bank  of  Arcadia.  No  meet- 
ing of  the  scbool  district  or  of  tbe  sdiool 
board  was  held  to  authorize  tbe  giving  of 
this  note.  Tlie  note  was  renewed  from  time 
to  time  thereafter  by  the  then  town  officers 
the  renewal  notes  all  to  the  Bank  of  Ar- 
cadia adding  the  accrued  Interest  to  the 
principal,  so  that  at  the  time  of  the  com- 
mencement of  this  action  the  amount  of  tbe 
principal  and  interest  was  $532.49. 

At  the  annual  meeting  In  July,  1912,  the 
only  reference  to  this  matter  was  as  fol- 
lows: "Motion  made  and  carried  that  U 
we  can  get  out  of  paying  the  $450  to  J.  G. 
Schneider  we  will." 

At  a  special  meeting  of  the  district  Au- 
gust 24,  1912,  a  resolution  was  duly  carried 
that  there  l>e  raised  $477  for  the  purpose 
of  paying  the  balance  of  the  cost  of  the  con- 
struction of  tbe  schoolhonse.  At  the  annnal 
meeting  in  July,  1913,  a  resolution  was  adopt- 
ed that — 

"Said  school  building  be  accepted  by  the  dii- 
trict  at  the  contract  price  of  $2,150,  and  all  tbe 
acts  of  said  school  board  be  hereby  ratified  and 
accepted." 

And  also — 

"That  we  raise  by  tax  $470.25;  during  the 
year  1913  $160,  during  the  year  1914  $175,  and 

during  1915  $206.21." 

At  the  meeting  on  June  7,  1015,  designated 
by  tbe  findings  and  so  treated  by  the  parties 
as  the  annual  meeting,  there  was  adopted  by 
21  to  6  votes,  expressed  by  written  ballots,  a 
formal  resolution  redtlng:  Tbe  holding  of 
the  special  meeting  of  August  24,  1911 ;  the 
voting  to  build  a  new  schoolhouse;  that  the 
school  board  proceed  to  build  at  a  cost  ot 
$2,250;   the  raising  of  the  $1,700  from  the 
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school  trust  fund,  and '  the  sale  of  the  old 
schoolhouse  for  $100;  the  paying  of  the  sum 
of  $1,800  on  the  cost  of  its  construction ;  the 
leaving  of  a  balance  of  $400  due  thereon  "at 
the  time  of  the  completion  and  acceptance  of 
said  building,  to  wit,  February  7, 1912";  that 
said  balance  of  $400  with  Interest  amounts 
to  $032.49,  wWicb  I»  &tlU  unpaid  by  said  dis- 
trict; that  the  schoolhouse  has  been  used  as 
such  since  Its  erection,  and  the  school  district 
has  accepted  the  same;  that  the  school  board 
acted  in  good  faith  and  for  the  sole  purpose 
of  carrying  out  the  intention  and  wishes  of 
the  quallfled  electors  of  said  school  district 
as  expressed  August  24, 1911;  that  die  school 
district  has  had  the  use  and  benefit  of  said 
building  and  it  has  been  satisfactory;  that 
Bald  school  building  be  accepted  by  said 
school  district  at  the  contract  price  tliereof 
and  all  the  acts  of  said  school  board  be  here- 
by ratifled,  approved,  and  accepted;  that 
the  school  dlstilct  board  be  anthorl^  to 
borrow  $082.49  payable  In  four  annual  In- 
stallments (specifying  amounts  and  dates) 
with  Interest,  for  the  purpose  of  paying  the 
balance  of  the  cost  of  building  said  school* 
house;  and,  lastly,  that  a  sum  sufficient  to 
pay  the  interest  and  principal  of  said  loan  as 
it  becomes  due  be  and  the  same  hereby  is 
levied  upon  the  taxable  property  of  said 
district. 

On  June  8th  the  school  district  officers  met 
and  borrowed  $532.49  from  the  Bank  of  Ar- 
cadia and  executed  notes  therefor  in  amoopts 
and  dates  correnmndlng  with  the  provisions 
made  at  the  meeting  of  the  day  before. 
These  notes  wero  taken  by  the  bonk  in  lien 
of  the  last  renewal  note  for  the  fitat  one  of 
Hay  7,  1912. 

After  the  trial,  the  court  made  findings  de- 
termining the  facta  as  stated  above,  and  also 
a  finding  numbered  9,  which  is  copied  here- 
after in  the  opinion;  and  further  that  the 
electors  of  the  school  district  had  full  knowl- 
edge of  the  actions  of  the  board  at  all  times; 
and  that  with  such  knowledge  they  duly  rati- 
fied, confirmed,  and  approved  of  such  acts. 

As  coDcluatooa  of  law  it  was  found  that 
the  notes  of  June  8, 1916,  are  valid  and  sub- 
sisting obligatians  against  said  district,  and 
tlut  the  tax  provided  In  said  resolution  is 
valid  and  effective,  and  that  plaintiff's  com- 
plaint be  dismissed  on  the  merits.  •  From  a 
iodgment  entered  thereon,  plaintiff  has  aiH 
pealed. 

Frank  Gl  .Blcfamond,  of  Arcadia,  and  B.  S. 
Cowie,  of  La  Crosse^  for  appellant. 

Gaveney  ft  Barlow,  of  Arcadia,  and  H!d- 
ward  Lees,  of  Winona,  BUim.,  for  respond- 
ents. 

BSOHWEILElR,  T.  (after  stating  the  facts 
as  above).  [11  The  carrying  of  the  motion 
at  the  annual  meeting  in  July,  1912,  in  the 
words,  '^at  if  we  can  get  out  of  paying  the 
$450  to  J.  G.  Schneider  we  win,"  cannot  be 
held  audi  a  definite  formal  proceeding  on  the 


part  of  the  electors  of  the  school  district  as 
would  amount  to  a  repudiation  of  the  obli- 
gation claimed  to  be  due  as  a  balance  on 
the  contract  for  the  building  of  the  school- 
house  as  Is  urged  by  appellant  However 
devoutly  those  then  present  may  have  wished 
for  such  a  consummation,  they  fell  short  in 
any  fulfillment  thereof,  and  their  declaration, 
therefore,  was  Ineffectual  either  as  a  repudi- 
ation of  the  obligation  or  as  a  bar  to  a  later 
recognition  thereof. 

[2]  Appellant  also  alleges  that  the  Judg- 
ment, whicn  is  described  by  the  ninth  finding 
of  Act  as  follows: 

"That  thereafter  an  action  was  commenced 
by  one  L.  F.  Kurth  to  restrain  the  levy  of  said 
tax  of  $477,  and  on  the  7th  day  of  Februair, 
1913,  a  jrndgment  was  rendered  and  entered  m 
the  circuit  court  for  Buffalo  county  restraining 
the  levy  of  said  tax  for  the  reason  that  It  ex- 
ceeded the  amount  which  could  be  raised  by  a 
tax  levy  in  one  year  by  said  district" 

— ^Is  binding  upon  defendants  and  conclusive 
in  favor  of  plaintiffs  upon  the  facts  here  in- 
volved. 

There  is  no  dispute  but  that  the  sum  re- 
ferred to  In  that  Kurth  action  was  Intended 
to  be  used  to  extinguish  the  same  obligation 
which  is  the  subject-matter  of  this  action, 
namely,  the  balance  of  $400  on  t^e  con- 
struction of  the  schoolhouse  with  the  then 
accrued  Interest.  Although  the  Judgment 
which  was  upon  stipulation  in  that  action 
was  offered  in  evidence  herein  and  is  In  the 
bill  of  exceptions,  and  from  its  form  as  it 
there  appears  it  might  give  some  color  to 
appellant's  contention,  yet,  as  no  further  por- 
tions of  the  record  in  that  other  action  are 
before  us,  we  are  bound  by  the  findings  of 
the  trial  court  as  to  what  was  determined 
by  that  action,  for  we  must  presume  the 
findings  herein  were  based  upon  records  be- 
fore him  and  not  before  us,  «speclally  as 
there  was  no  exception  taken  to  such  finding 
by  appellant. 

Giving  effect  to  this  finding  as  to  the  Judg- 
ment of  February  13, 1913,  it  must  be  held  to 
have  deternained  nothing  more  than  that  the 
attempted  levy  of  a  tax  for  $477  in  August. 
1912,  was  invalid  because  in  excess  of  the 
amount  which  could  be  lawfully  raised  in 
said  district  in  one  year.  Such  a  Judgment 
In  February,  1913,  could  not  affect  proceed- 
ings based  upon  that  which  Is  done,  or  at- 
tempted to  be  done,  in  June,  1916.  Nor  are 
the  proceedings  of  this  later  date  a  revival 
or  renewal  of  the  proceedings  of  August, 
1912.  and  consequently  not  a  violation  of 
any  order  restraining  proceedings  to  levy  a 
tax  in  1912. 

[3]  Under  section  40.09,  the  electors  of  the 
school  district  in  meeting  assembled  shall 
have  the  power  to  vote  such  tax  as  the  meet- 
ing shall  deem  sufficient  to  build  a  school- 
house. 

Under  section  40.26, 'the  school  district 
board  shall,  when  lawfully  directed  by  the 
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electors,   balld  a   sdhoolhouse  "out  of   the  Bank  y.  School  District,  143  Wis.  617,  128 


funds  provided  for  that  purpose." 

Under  these  provisions  of  the  statutes, 
when  the  school  district  decided  to  build, 
the  maximum  cost  for  such  building  was 
fixed  at  the  amount  of  the  fund  then  and 
there  provided,  viz.  the  $1,700.  They  had 
no  authority  or  power  to  bind  the  school 
district  in  excess  of  that  amount.  Nevil  ▼. 
Clifford,  63  Wis.  435,  443,  24  N.  W.  65; 
35  Cyc.  951,  952;  Knaack  t.  School  Dis- 
trict, 179  Iowa,  410,  161  N.  W.  446 ;  School 
District  y.  Brown,  2  Kan.  App.  309,  43  Pac. 
102;  School  District  v.  Western  Tube  Co., 
5  Wyo.  186,  38  Pac.  922 ;  Capital  Bank  of 
St.  Paul  y.  School  District,  1  N.  D.  479,  48 
N.  W.  863. 

The  same  rule  seems  to  be.  Impliedly  at 
least,  recognized  in  the  case  of  State  v.  Bhll- 
ipp,  163  Wis.  613,  158  N.  W.  331. 

[4,  6]  No  question  has  been  raised  by  ai>- 
pellant,  nor  can  we  find  a  fbundatiou  for  any 
such  in  the  record  before  us,  but  that  the 
school  district  in  July  and  August,  1911, 
had  the  lawful  iwwer  to  vote  and  provide  a 
tax  for  a  sum  equal  to  the  $2,250,  the  con- 
tract price  of  the  building,  if  they  had  at 
that  time  so  chosen  to  do,  instead  of  fixing 
the  amount  at  the  $1,700,  which  they  did, 
without  violating  the  provision  of  section  3, 
art.  11,  Wis.  Const.,  as  it  stood  at  the  time, 
which  limited  the  aggregate  indebtedness  of 
any  such  corporation  to  5  per  centum  on  the 
value  of  the  taxable  property  therein.  The 
burden,  of  course,  would  be  upon  the  plain- 
tiff in  this  case  to  have  shown  that  such 
sum  would  have  been  In  excess  of  such  con- 
stitutional limitation.  M.  S.  V.  &  S.  Co.  v. 
School  District,  115  Wis.  622,  92  N.  W.  439. 
Assuming,  therefore,  the  power  In  1911,  It 
was  within  the  power  of  the  electors  of  the 
school  district  in  1915  to  ratify,  approve,  and 
make  their  o^en  that  which  they  might  have 
lawfully  done  in  1911,  namely,  to  fix  and 
raise  the  amount  of  $2,250  for  such  school 
building  instead  of  the  $1,700  and  when,  as 
here,  with  a  complete  knowledge  of  what  had 
been  done,  a  formal  acceptance  of  the  build- 
ing and  its  use  by  the  school  district,  they 
lawfully  ratified,  approved,  and  confirmed 
the  acts  that  might  have  lawfully  been  done 
In  the  first  instance,  and  thus  created  an 
obligation  for  the  notes  executed  In  June, 
1915,  as  was  found  by  the  trial  court 
Thomson  v.  EJlton,  109  Wis.  689,  85  N.  W. 
425;  McGUllvray  v.  School  District,  112  Wis. 
354,  88  N.  W.  310,  58  L.  R.  A.  100,  88  Am. 
St.  Rep.  969;  Monaghan  t.  School  District, 
38  Wis.  100, 

The  distinction  is  clear  between  this  case 
and  those  in  which  the  act  attempted  to  be 
ratified  would  have  been  absolutely  beyond 
the  power  of  the  same  body  to  do  in  the 
first  instance  and  therefore  void  and  in- 
capable of  ratification,  as  In  Balch  v.  Beach, 
119  Wis.  77,  95  N.  ,W.  132;    Glidden  State 


N.  W.  285. 

Other  questions  raised  by  the  appellant  we 
do  not  deem  it  necessary  to  discuss. 

Judgment  affirmed. 


HOI/tKSRAPER  v.  TOWN  OF  BENTON. 
(Supreme  Court  of  Wisconsin.     Dec.  3,  1918.) 

Bbidges  9s»21(1)— <7okbtbdctio«  or  Statute 

— "Such." 
St  1917,  {  1322m,  providing  that  "no  iron 
bridge  or  culvert  of  more  than  four  feet  in 
length  of  span  shall  be  constructed"  unless  de- 
signed to  carry  a  15-ton  weight,  and  that  "no 
such  bridge  or  culvert  shall  be  repaired  unless 
such  repairs  shall  leave  such  bridge  or  culvert" 
able  to  hold  15-t<Hl  weight,  requires  that  all 
bridges  or  culverts  of  more  tlum  4  feet  in  iength 
of  span  and  not  only  such  as  are  constructed 
subsequent  to  the  passage  of  the  statute,  shall 
when  repaired  hold  such  wei^t;  the  word 
"such"  referring  to  all  bridges  of  the  specified 
length,  regardless  of  whether  built  before  or 
after  enactment  of  the  statute. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Such.] 

Eschweiler  and  Kerwin,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty;   George  Clementson,   Judge. 

Action  by  Bernard  Holdgrafer  against  the 
Town  of  Benton.  From  an  order  sustaining 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Action  to  recover  damages  for  injuries 
sustained  on  a  highway  of  defendant  town 
caused  by  a  13-ton  tractor  falling  through  an 
iron  and  steel  bridge  52  feet  long  constructed 
prior  to  July  12,  1911,  but  repaired  sobse- 
quent  thereto.  The  defendant  demurred  to 
the  complaint  which  alleged  these  and  other 
appropriate  facts.  From  an  otder  sustaining 
the  demurrer,  the  plalntUI  appealed. 

J.  W.  Murphy,  of  Plattevllle,  and  J.  D. 
Dunwlddie,  of  Monroe,  for  appellant. 

S.  E.  Smalley,  of  Cuba  City,  and  Orton, 
Osbom  &  McDanlel,  of  Darlington,  for  re- 
spondent 

VINJB,  3.  The  dtrcult  court  sustained  the 
demurrer  to  the  complaint  holding  that  nnder 
the  provisions  of  section  lS22m,  Stats.  1917, 
no  duty  devolved  upon  the  town  to  repair 
the  bridge  In  questl(«  ao  that  It  would  sns- 
taln  a  weight  of  more  tlian  10  tooA.  The 
correctness  of  this  ruling  Is  diallenged  by 
the  appellant     Section  1322m  provides: 

"From  and  after  the  passage  and  -publication 
of  this  act,  no  iron,  steel  or  concrete  bridge  or 
culvert  of  more  than  four  feet  in  length  of  span 
shall  be  oonstmcted  in  any  highway  in  this 
state  unless  it  shall  be  designed,  according  to 
standard  engineering  practice,  to  nave  sufficient 
strength  to  carr^,  without  planking,  any  load 
that  may  be  driven  or  propelled  upon,  on  or 
along  sndi  bridge  or  culvert  of  not  more  than 
fifteen  tons,  and  no  such  bridge  or  culvert  shall 
be  repaired  unless  such  repairs  shall  leave  such 
bridge  or  cnlvert  in  such  condition  that  it  shall 
have  sufficient  strengtii,  accoidtaig  to  standard 
engineering  practice,  to  aurg,  withaut  plankiu«. 


Cs»Por  other  cases  aee  same  topic  ana  KET-NUMBER  tn  all  Key-Ntimb«red  Clgeets  and  Indexw 
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aii7  load  that  mar  be  drivoi  or  propelled  upon, 
on  or  along  such  bridge  or  culvert,  of  not  more 
than  fifteen  tona." 

Previous  to  the  passage  of  dliapter  6^, 
Laws  of  1911,  now  the  section  quoted,  wUdi 
took  effect  July  11,  1911,  bridges  of  the  class 
in  question  were  not  required  to  sustain  a 
weight  of  more  than  10  tons.  It  is  a  matter 
of  common  knowledge  that  the  wright  of 
loads  on  country  highways  has  of  late  years 
steadily  increased.  We  have  heavier  thresh- 
ing machines,  engines,  and  tractors ;  and  anto 
drays  carrying  heavy  loads  are  in  use,  as 
well  as  heavy  road  machinery  of  varions 
kinds.  Owing  to  such  Increase  in  the  weight 
of  loads,  the  Legislature  made  provision  for 
stronger  bridges,  first,  by  construction,  and, 
second,  by  repair.  It  is  dear  that  aivery 
bridge  of  the  dass  mentioned  In  the  section, 
to  wit,  every  "Iron,  steel  or  concrete  bridge 
or  culvert  of  more  than  four  feet  in  length 
of  spfin"  constructed  after  July  11,  1911, 
must  be  so  constructed  as  to  sustain  a  weight 
of  15  tons  or  more.  The  law  then  says  that 
"no  such  bridge  or  culvert  shall  be  repaired 
unless  such  repairs  shall  leave  such  bridge 
or  culvert  in  such  condition  that"  it  shall 
sustain  a  weight  of  15  tons.  The  word 
"sucb"  Is  an  adjective  and  relates  .  to  the 
kind,  of  bridge  or  culvert  mentioned  in  the 
first  sentence  and  not  to  the  time  of  its  con- 
struction. The  words  "no  such  bridge  or  cul- 
vert" take  the  place  of  the  words  "no  Iron, 
steel  or  concrete  bridge  or  culvert  of  more 
than  four  feet  In  length  of  span."  So  that 
it  is  Just  the  same  as  If  the  law  read,  "from 
and  after  the  passage  and  publication  of  this 
act  no  iron,  ste^  or  concrete  bridge  or  cul- 
vert of  more  than  four  feet  in  length  of  span 
shall  be  repaired,"  etc.  If  the  provision  as 
to  repairs  related  only  to  bridges  of  the 
class  mentioned  which  are  constructed  after 
the  passage  of  the  act,  It  would  be  superflu- 
ous, for  a  bridge  required  to  be  constructed 
to  sustain  a  weight  of  15  tons  must,  ipso 
facto,  be  kept  In  repair  to  sustain  that 
weight.  Mo  additional  provision  is  neces- 
sary to  dedare  that  duty.  ■  The  legislative 
Intent  was  to  make  all  new  bridges  of  the 
required  kind  sustain  16  tons  and  to  bring 
old  bridges  of  the  required  kind  into  the  15- 
ton  dass  when  they  were  repaired.  In  this 
way,  and  only  in  this  way,  could  the  Legis- 
lature wltbout  too  much  expense  to  munic- 
ipalities gradually  and  within  a  reasonable 
time  bring  all  bridges  into  the  15-ton  class. 
A  contrary  construction  would  permit  all 
bridges  buUt  prior  to  1911  to  remain  Indefi- 
nitely in  the  10-ton  class,  and  highways 
would  continue  Indefinitely  to  be  inadequate 
to  sustain  modern  loads.  It  is  evident  there- 
fore that  the  circuit  court  erred  in  its  con- 
struction of  the  statutes. 

Order  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  demurrer,  and  for 
further  proceedings  according  to  law. 

OWEN,  J.,  took  no  part. 


BISOHWEILEB,  J.  (dissentliig).  The  ad< 
Jective  "sucli,"  in  the  phrase  "and  no  sudi 
bridge  or  culvert  shall  be  reimired  unless 
such  repairs  shall  leave  sMcii  bridge  or  cul- 
vert in  condition  •  •  •  to  carry  •  •  • 
any  load  *  *  *  of  not  more  than  fifteen 
tona,"  can  without  violating  any  rules  of 
grammar  or  logic  be  hrid  to  only  refer  to 
the  bridges  or  culverts  of  iron,  steel,  or  con- 
crete which  are  constructed  sutisequent  to 
the  passage  of  chapter  642,  Laws  1911,  an^ 
therefore  only  to  those  of  15  toas  original 
capacity. 

The  primary  subject-matter  of  this  chapter, 
creating  as  it  does  new  statutes,  and  not 
merely  amendments  of  the  old,  is  to  provide 
by  express  language  a  new  standard  of/a 
carrying  capacity  of  15  tons  for  bridges 
thereafter  constructed  of  iron,  steel,  or  con- 
crete. It  manifestly  creates  a  new  condition 
or  requirement  to  be  considered  and  met 
when  the  electors  vote  upon  the  questions  re- 
lating to  the  construction  of  new  bridges  and 
tiie  Issuance  of  bonds  therefor,  or  when  the 
proper  ofiScers  of  such  municipalities  must 
perform  duties  required  of  them  as  to  such 
construction.  It  is  eccpressly  aimed  at  the 
bridge  of  the  future,  and  not  at  that  of  the 
past,  and  all  ita  provisions  can  be  construed 
in  harmony  with  that  primary  object,  and 
should  not,  as  Is  done  by  the  majority  opin- 
ion, be  hdd  to  the  future  by  the  express, 
and  then  to  the  past  by  the  implied,  language. 
If  the  Legislature  had  Intended  the  result 
reached  by  the  majority  opinion  that  all 
iron,  steel,  or  concrete  bridges  of  over  4  feet 
span  theretofore  erected  but  of  10-ton  carry- 
ing cai)acity  should  also,  upon  the  happen- 
ing of  such  a  contingency  as  the  needing  of 
repairs,  be  then  and  thereupon  transformed 
into  bridges  or  culverts  of  a  capacity  of  1^ 
times  their  original  construction,  how  easy 
it  would  have  been  to  insert  in  the  new  stat- 
utes created  in  lieu  of  the  above-quoted  por*- 
tion  of  section  1322m  a  provision,  in  sub- 
stance, "and  no  Iron,  steel  or  concrete  bridge 
hereafter  or  heretofore  oonstructed  shall, 
etc."?  Milwaukee  v.  Ritzow,  158  Wis.  876, 
149  N.  W.  480.  I  prefer  to  acquit  the  Leg- 
islature of  any  such  paucity  of  expression  or 
of  preferring  the  occult  to  the  direct  meth- 
od of  legislation. 

That  the  intent  was  to  couple  the  idea  of 
repair  with  only  sudi  new  bridges  of  15  tons 
original  capacity  is  further  strengthened  by 
a  consideration  of  the  language  of  section 
1322m  as  created  by  the  same  chapter,  and 
whl<3i  fixes  a  liability  upon  owners  of  trac- 
tion engines  for  aU  damages  caused  to  a 
bridge  or  culvert  by  the  driving  of  a  load  In 
excess  of  15  tons  "upon  or  along  any  bridge 
or  culvert  constructed  in  compliance  with  sec- 
tion 1322m  of  the  statutes,  or  constructed  and 
repaired  in  compliance  with  said  section." 

No  provision  can  be  found  in  this  section 
for  any  such  liability  when  driving  such  a 
vehicle  of  excess  weight  upon  the  kind  ot 
bridges  now  read  Into  section  1322m  by  the 
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majortty  opinion,  namelr,  bridges  of  10  tons 
capacity  required  to  be  repaired  or  rebuilt 
of  15  tons  capacity,  for  sndi  bridges  are  nei- 
ther "constructed"  nor  "constructed  and  re- 
paired" in  compliance  with  section  1322m. 

^niere  may  well  have  been  wltMu  tbe  leg- 
Idative  mind,  at  tbe  time  It  expressed  Ita 
Intent  by  tbe  passage  of  this  chapter  In 
1911,  knowledge  of  the  fact  that  an  iron  or 
steel  bridge  built  to  comply  wiUi  the  then 
requirements  of  10  tons  carrying  capacity 
could  not,  owing  to  the  necessary  changes.  In 
at  least  the  floor  construction,  be  changed 
to  one  of  15  tons  capacity  except  by  prac- 
tically rebuilding  the  entire  structure  and 
at  probably  a  cost  nearly  equal  to  that  of 
ia.  entirely  new  bridge.  In  effect,  then,  as 
far  at  least  as  steel  or  iron  bridges  are  con- 
cerned, the  construction  given  by  the  ma- 
jority opinion  to  the  word  '^repair"  makes 
It  equivalent  to  "rebuild"  or  "remodel."  Tbe 
substantial  difference  there  is  between  tbe 
terms  "repair"  and  "remodel"  is  pointed  out 
in  the  very  recent  case  of  Cotter  v.  School 
Dlstrtct,  164  Wis.  18,  15a  N.  Wl  80;  the 
practical  effect  of  the  malorlty  opinion  here" 
in  will  be  to  make  the  terms  identical. 

I  do  not  think  the  Legislature  meant  to 
altar  the  position  as  lawful  atructnres  of  the 
then  constructed  iron,  steel  and  concrete 
bridges  any  more  than  it  did  as  to  the  then 
constructed  wooden  bridges,  and  that  tbe 
use  of  the  word  "repair,"  as.  above  quoted 
simply  meant  that,  when  such  new  16-ton 
bridge  was  once  constructed,  it  should  not 
be  permitted,  from  lack  of  repairs,  to  be- 
come of  a  lessened  capacity. 

From  the  third  biennial  report  of  the  Wis- 
consin highway  commlssioB,  December,  1916i 
on  page  22,  it  appears  that  there  was  not 
at  that  time  even,  five  years  after  tbe  i>bs- 
sage  of  this  act,  any  definite  knowledge  as  to 
the  number  of  bridges  existing  in  this  state. 
Their  estimate,  however,  in  1916  is  of  a  total 
of  82,000  bridges  of  over  6  feet  span  includ- 
ing wooden  bridges.  As  <»astrued  by  the 
majority  opinion,  the  moment  any  one  of 
the  bridges  constructed  before  1911  of  iron, 
steel,  or  concrete,  needs  repairs,  and  that 
might  mean  no  more  than  the  repladi^  of 
a  broken  plank  or  the  mending  of  a  railing, 


sad)  old  bridge  must  fr<»i  that  moment  be 
transformed  to  a  15-ton  bridge,  no  matter 
how  substantial  the  original  structure  majr 
have  beco  as  a  10-ton  bridge,  no  matter  how 
(ilfllng  may  be  the  expense  of  the  necessary 
repairs,  or  bow  excessive  and  burdensome  tlie 
expense  of  reconstructing  the  same. 

By  the  same  report  of  the  highway  oom- 
mission  and  on  the  same  page.  It  aivears 
that  tbe  averase  cost  of  reamstructlon  ot 
bridges  as  pUnned  and  supervised  by  tbe 
commission  is  now  about  $38  per  lineal  foot 
The  same  report  suggests  that  there  should 
be  rebuilt,  for  the  sake  of  safety  B^d  iof 
economy  in  maintenance,  about  28,000  ot 
such  aid  bridges,  Including  wooden,  and  at 
an  estimated  cost  of  $32,000,000.  Tbe  sig- 
nificance of  these  figures  here  lies  In  the 
fact  that  tiie  commission  suggests  that  these 
changes  should  be  made  within  the  20  years 
following  their  report  in  1916.  The  practical 
effect  of  the  majority  opinion  herein  will 
nndonbtedly  throw  a  large  portion  of  that 
$80,000,000  upon  the  immediate  future. 

The  further  dlfflcnlties  that  the  construc- 
tion by  the  majority  opinion  of  this  diaptw 
Is  going  to  present  to  the  munldpalltles 
chargeable  with  the  building  ot  sach  atmc- 
tares  are  very  apparent  upon  a  oonsideratloD 
of  the  statutory  proceedings  x>relbnlnary  to 
bridge  construction  and  necessary  to  be  tak- 
en under  chapter  52  of  the  Wis.  Stats.,  "High- 
ways and  Bridges,"  partlctilarly  where  snch 
bridges  are  within  one  or  more  towns  or 
across  navigable  streams;  tbe  various  pro- 
visions for  voting  by  the  electors  of  the  mn- 
nlclpalltles  Interested  and  for  the  giving  of 
bonds,  and  the  various  limits  placed  tipon 
the  powers  of  such  municipalities  and  their 
ofllceiB  as  to  the  repairing  of  such  bridges 
in  excess  of  a  certain  q>eclfied  amount ;  and 
the  uncertainties  and  confusion  that  mast 
surely  result  in  determining  whether  such 
enforced  transformation  of  bridges  from  10 
to  15  tons  capacity  is  now  under  the  ma- 
jority opinion  herein  within  the  statatory 
provisions  as  to  repairs  of  bridges  or  of  tbe 
rebuilding  of  bridges. 

I  am  authorized  to  sUte  that  Justice  KER- 
WIN  concntB  in  this  dissent. 
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McCAULJ>WEBSTEE   EliEVATOR   CO.  ▼. 

STILES  et  al. 

(Supreme   Conrt   of   North   DaJcota.     June  1, 

1918.    Rehearins  Denied  Not.  30.  1918.) 

(SvUaJmt  Iv  *>>«  Court.) 
Mechanics'   Liens  «so281(1)  —  SuvnoncHor 

OF    EVIDEKCE. 

This  is  an  action  for  the  foreclosure  of  a 
mechanic's  lien.  The  facts  stated  in  the  opinion 
show  that  the  judgment  in  favor  of  plaintiff  is 
clearly  right,  and  it  is  affirmed. 

Appeal  from  District  Court,  Hettinger 
County ;   W.  0.  Crawford,  Jndge. 

Action  by  the  McCauU-Webster  Elevator 
CompaQy  against  A.  O.  Stiles'  and  wife  and 
another  to  foreclose  a  mechanic's  lien.  Jndg^ 
ment  for  plaintiff,  and  defendants  Stiles  and 
wife  appeal.    Affirmed. 

Charles  Simon,  of  New  England,  for  ap- 
pellants. 

Thos.  H.  Pugh  and  Otto  Thress,  both  of 
Dickinson,  for  respondent. 

ROBINSON,  J.  On  January  10,  1914, 
Stiles  and  wife  made  a  duplicate  written 
contract  with  the  plaintiff  to  furnish  lum- 
ber and  material  to  erect  buildings  and  Im- 
provements on  a  quarter  section  of  land  own- 
ed by  them.  Southwest  18—135—97.  In 
said  contract  It  was  agreed  that  a  mechan- 
ic's lien  be  filed  as  security  for  the  price 
of  such  material.  Material  was  furnished  to 
the  amount  of  $1,342.30  between  June  Iff 
and  November  27, 1914.  Stiles  and  wife  ap- 
peal from  a  judgment  In  favor  of  the  plain- 
tiff. 

The  defense  is  purely  technicaL  It  has  no 
merit.  It  Is  said:  No  consent  was  given 
that  a  lien  might  be  filed;  no  demand  for 
payment  was  made  before  filing  the  lien; 
no  written  notice  was  served  of  an  intention 
to  foreclose  the  lien.  They  made  a  settle- 
ment with  the  plaintiff  on  account  of  the 
price  of  such  material  and  gave  the  plaintiff 
their  promissory  note  for  |1,S26.45.  They 
pray  that  plaintiff  take  nothing  by  this  ao 
tlon  except  a  money  Judgment  for  $1,526.4S 
and  Interest  at  8  per  cent  from  December  8, 
1914,  and  that  the  mechanic's  lien  be  can- 
celed. 

This  actlcoi  was  commenced  In  April,  1915. 
The  judgment  was  given.  March  10,  1917. 
The  appeal  was  taken  August  30,  1917,  and 
filed  in  this  court  February  23,  1918,  so 
the  case  has  been  worked  for  delay,  doubt- 
less with  the  hope  that  defendant  may  se- 
cure a  good  crop  and  pay  the  lien.  Maude 
Stlne  is  a  sister  of  Mrs.  Stiles,  and  her  an- 
swer is  that  she  owns  the  land.  Chas.  Si- 
mon is  the  attorney  for  her  and  the  other 
defendants,  and  he  verifies  the  answers  of 
each.  Now,  if  she  owns  the  land,  then  the 
others  do  not  own  it,  and  they  have  no 
reason  to  defend  against  the  lien.  The  deed 
to  her  Includes  the  west  three-fourths  of 


said  section  13.  The  title  of  the  land  was 
in  the  name  of  Frances  Stiles,  and,  just  be- 
fore the  building  of  the  house,  she  deeded 
the  land  to  her  sister  Maude  for  an  express 
consideration  of  $9,600.  Maude  does  not  ap- 
peal from  the  judgment,  because  the  deed 
to  her  Is  a  manifest  sham.  The  testimony 
given  to  sustain  and  bolster  up  the  deed 
does  tend  strongly  to  Impeach  all  the  de- 
fendants and  to  show  them  parties  to  a  dis- 
honest deal.  First,  they  make  a  sham  deed 
of  the  land  to  the  sister;  then  they  go  and 
contract  for  material  to  construct  buildings 
on  the  land,  and  in  writing  certify  that  the 
contract  Is  executed  in  duplicate  and  one 
copy  retained  by  them;  that  notice  has 
been  given  that  a  mechanic's  lien  may  be 
filed  for  material  furnished  under  the  con- 
tract, and  "I  hereby  consent  that  such  lien 
may  be  filed  ai  security  for  materials  fur- 
nished me  for  the  character  of  Improvements 
above  Indicated.  [Signed]  A.  G.  Stiles. 
Frances  Stiles." 

-  The  note  for  the  material  was  duly  made 
by  Mr.  and  Mrs.  Stiles.  There  is  no  claim 
that  It  was  not  past  due  when  the  suit  was 
brought,  or  that  it  was  for  an  excessive 
amount  There  Is  no  claim  of  fraud  or  mis- 
take.  When  the  note  became  due,  it  was 
the  duty  of  the  makers  to  pay  It  without 
waiting  for  any  demand.  The  statute  pro- 
viding for  notice  l>efore  suit  contemplates 
an  open  account  on  which  a  party  should 
not  be  put  to  the  expense  of  a  suit  with- 
out a  demand  for  payment,  but,  even  if  it 
were  an  open  account,  the  failure  to  make 
a  demand  would  only  defeat  the  right  to 
recover  costs  up  to  the  time  of  the  answer. 
An  answer  showing  a  failure  to  demand  pay- 
ment is  futile  when  it  shows  that  the  de- 
mand would  have  been  futUe.  The  law  does 
not  require  Idle  acts.  The  findings  of  fact 
and  the  conclusions  of  law  as  made  by  the 
trial  conrt  are  clearly  ri^t 
Judgment  affirmed. 

GRACE,  J.,  concurs  In  the  result. 


WOLF  V,  WOLF. 

(Supreme  Court  of  North  Dakota.   Nov.  1, 191& 

Rehearing  Denied  Nov.  30,  1918.) 

(ByUalut  hy  the  Court,) 

DrvoBCE  e=»55— Cbueltt— Faoi/t  of  Pi,ain- 
TUT^— Dismissal. 
The  plaintiff  brings  this  action  for  a  di- 
vorce on  the  ground  of  extreme  cruelty,  but  the 
evidence  shows  that  defendant  has  been  too  sub- 
missive and  the  plaintiff  has  been  guilty  of  will- 
fol  desertion  and  willful  neglect.  Judgment  re- 
versed, and  action  dismissed. 

Appeal  from  District  Court,  Ward  Coun- 
ty;   K.  E.  Leighton,  Judge. 

Suit  for  divorce  by  Abraham  Wolf  against 
Matle  Wolf.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  action  dis- 
missed. 


«s3For  other  cases  see  same  topic  and  KET-MVUBER  in  all  Key-Numbered  DlgesU  and  Indexek 
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E.  T.  Burke,  of  Bismarck,  and  X  E.  Burke, 
of  Mlnot,  for  appellant. 

Greenleaf,  Wooledge  &  Lesk,  of  Minot,  for 
respondent. 

ROBINSON,  J.  In  this  suit  defendant  ap- 
peals from  a  judgment  awarding  tbe  plain- 
tiff a  divorce  on  the  ground  of  extreme 
cruelty.  The  finding  of  the  trial  court  la 
merely  that  "the  defendant's  conduct  toward 
the  plaintiff  amounts  in  law  to  extreme 
cruelty." 

The  age  of  the  plaintiff  is  45  years;  the 
age  of  the  defendant,  50  years;  they  have 
one  daughter,  Minnie,  whose  age  is  25  years. 
They  are  Russian  Jews  of  the  old  school, 
and  for  8<»ne  ten  or  more  years  he  has  been 
acting  as  a  rabbi  and  Jewish  teacher.  Twen- 
ty-seven years  ago,  after  a  short  acquaint- 
ance, the  parties  were  married  in  Russia. 
She  was  a  thrifty  dressmaker,  and  prior  to 
the  marriage  and  for  years  afterwards  she 
supported  her  young  husband.  Soon  after 
the  marriage  her  brother  paid  their  fare  to 
New  York  City,  where  she  worked  at  dress- 
making and  supported  the  family  for  years. 
There  they  lived  for  17  years,  and  most  of 
that  time  she  supported  the  family.  A  part 
of  the  time  he  was  learning  to  be  a  rabbi 
and  working  with  her  brother  la  the  fur  busi- 
ness. Then  for  a  short  time  they  kept  a  little 
eat  shop,  which  be  sold  and  ran  off,  leaving 
her  under  arrest  .for  retaining  possession  of 
the  shop. 

During  tlie  first  five  years  in  New  Tork, 
he  did  nothing  to  support  his  family,  and 
when  he  left  the  city  he  left  her  no  means 
and  she  did  not  hear  from  him  for  a  year. 
After  he  had  been  gone  a  year,  she  beard 
from  him. in  Fargo,  N.  D.  Then  he  sent  her 
$100  to  come  to  Fargo,  and  site  came  with 
her  daughter.  Soon  they  left  Fargo  and 
went  to  Chicago,  where  they  remained  a  few 
weeks,  and  went  to  Washington,  D.  C.  Then 
he  went  back  to  Fargo,  then  to  Chicago,  and 
wrote  defendant  for  money  to  take  him  back 
to  Washington.  In  Chicago  he  worked  in  a 
basement  killing  chickens.  The  good  wife 
took  pity  on  him  and  borrowed  money  from 
her  brother  and  sent  it  to  him,  so  he  re- 
turned to  Washington  and  remained  there 
some  three  years.  Then  without  notice  he 
left  his  wife,  and  she  did  not  hear  from 
him  for  six  months.  Then  for  a  year  and  a 
half  they  lived  at  Aurora,  .111.  Then  he 
went  to  Chicago,  got  a  contract  as  a  rabbi. 
He  wanted  to  live  in  a  big  town.  Then  after 
a  time  he  got  leave  of  absence;  got  four 
weeks'  pay  to  go  on  a  vacation,  and  left  his 
wife  with  $10  and  a  month's  rent.  Then  he 
wait  off  to  Fargo  and  Mlnot  to  get  the  di- 
vorce and  commenced  this  action  on  the  first 
day  after  his  year  of  residence.  On  the  tes- 
timony it  is  entirely  clear  that  he  has  been 
guilty  of  -willful  neglect,  willfnl  desertion, 
and  willful  failure  to  support  his  family. 


The  defendant  has  been  a  long-suffering, 
patient,  and  much  abused  wife.  Indeed,  she 
has  been  a  regular  goosey.  By  undue  submis- 
sion, by  want  of  proper  spirit,  by  failure  to 
assert  her  rights  as  a  woman  and  a  wife, 
and  to  resent  the  wrongful  conduct  of  her 
husband,  she  has  done  a  great  wrong  to  him 
and  to  herself  and  to  her  daughter.  And 
perhaps  for  that  reason,  and  that  alone,  he 
should  have  a  divorce.  However,  it  is  not 
one  of  tlie  causes  provided  by  statute 

Judgment  reversed,  and  action  dismissed. 

BRUCE,  C.  J.  I  concur  in  the  judgment 
and  law  announced  by  Mr.  Justice  ROBIN- 
SON,  though  not  perhaps  in  his  homilia. 

ORACE,  J.,  concurs  in  the  result. 


STATE  ▼.  DODDS. 

(Supreme   Court  of  Nrarth   Dakota.      Nov.  4, 
1918.     Rehearing  Denied  Nov.  29,  1918.) 

(Byttahut  hy  the  Court.) 

Cbiminal  I/AW   «=»822(6)— iNSTBtrcnoNS  as 

A  Whou;. 
Defendant  was  convicted  of  grand  larceny 
and  Fentenced  to  state's  prison  for  not  more 
than  five  years  nor  less  than  one  year,  and  he 
appeals  to  this  court.  He  assigns  error  based 
on  objections  and  exceptions  to  the  evidence  and 
the  charge  to  the  jury. 

Beld,  the  record  shows  no  error  and  does 
show  that  defendant  has  had  a  fair  trial. 

Appeal  from  District  Court,  Kidder  Coun- 
ty;   W.   L.  Nueesde,   Judge. 

Clyde  Nelson  Dodds  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

E.  T.  Burke,  of  Bismarck,  for  appellant 
Wm.  Langer,  Atty.  Gen.,  Theo.  Koffel,  of 

Bismardc,  and  J.  W,  Walker,  of  Steele,  for 

the  State. 

ROBINSON,  J.  In  July,  1917,  defendant 
was  convicted  of  the  crime  of  grand  larceny 
and  sentenced  to  state's  prison  for  not  less 
than  one  y&r  nor  more  than  five  years,  and 
he  appeals.  The  Information  charges  that 
on  March  20,  1917,  in  Kidder  county,  defend- 
ant did  feloniously  steal  and  carry  away 
numerous  specified  articles  of  personal  prop- 
erty of  the  value  of  $325,  the  property  of  one 
Walter  Truax.  As  described  in  the  informa- 
tion, the  property  consisted  of  wheat,  oats, 
flax,  grain  sacks,  horse  harnesses,  collars, 
and  hand  scale,  and  numerous  other  articles 
each  valued  at  less  than  $20. 

In  appellant's  brief  there  are  15  errors  as- 
signed on  the  rulings  of  the  court  during  the 
trial  and  the  instructions  given  to  the  jury, 
but  there  is  no  real  attempt  to  show  tliat  the 
evidence  Is  insufildent  to  sustain  the  verdict. 
Many  persons  were  called  as  witnesses  for 
the  state  and  many  as  witnesses  for  the  de- 
fendant, and  the  testimony  with  the  objec- 
tions and  exceptions  cover  189  pages.    The 
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proof  showed  beyond  question  that  the  prop- 
erty was  stolen  from  Truax,  and  that  within 
a  few  days  after  the  theft  a  considerable 
part  of  It  was  fonnd  in  the  possession  of  the 
defendant,  and  there  is  other  drcumstantlal 
evidmice  pointing  quite  directly  to  the  guilt 
of  the  defendant,  and  so  it  appears  that  the 
rerdlct  is  well  sustained  by  the  evidence. 

Objection  la  made  to  the  search  of  defend- 
ant's premises  to  discover  the  stolen  proper- 
ty; to  the  refusal  of  the  court  to  permit 
testimony  that  sacks  and  grain  forks  fre- 
quently became  intermixed;  to  the  insuffi- 
ciency of  the  evidence  to  identify  the  forks 
and  the  horse  collars,  and  such  like.  Of 
course,  in  threshing  time,  It  is  common 
knowledge  that  grain  forks  and  sacks  may 
get  intermixed,  but  there  was  no  chance 
for  such  things  to  intermix  from  the  time 
complainant  left  them  on  his  place  in  March 
till  the  time  when  they  were  stolen. 

In  regard  to  the  instructions.  It  Is  said 
the  court  told  the  Jury  that  they  might  find 
the  defendant  guilty  whether  the  property 
was  taken  by  him  or  not,  and  that  it  is  suf- 
ficient for  the  state  to  prove  that  all  or  any 
part  of  the  property  was  stolen.  So  that, 
under  the  charge,  defendant  might  have  been 
found  guilty  of  grand  larceny  on  proof  that 
he  stole  a  pitchfork.  The  answer  to  that  is 
that  it  is  wholly  imtrne.  No  Judge  would  be 
so  stupid  as  to  give  such  an  tnstruction  to  a 
Jury.  It  is  true  the  coort  did  charge  that  it 
is  not  necessary  for  tbe  state  to  prove  that 
all  of  the  property  was  taken  or  that  it  was 
takm  by  the  defendant  As  the  evidence 
shows,  tbe  defgndant  may  have  used  his  hired 
man  to  take  the  property.  Tbe  meaning  of 
tbe  sentence  objected  to,  when  otMiBtnied  with 
the  rest  of  the  charge,  is  that  it  was  not 
necessary  for  the  state  to  prove  that  defend- 
ant took  the  property  with  bis  own  hands, 
and  tliat  to  con^ct  the  defendant  of  aoms 
cHme  it  was  only  necessary  I'or  the  state  to 
vmre  tbat  all  or  any  part  of  tbe  property 
was  taken  as  charged  In  tbe  Information. 
13ie  court  read  to  the  Jury  the  statute  and  in- 
structed them  with  great  care  as  to  what 
constitutes  grand  larceny  and  petty  larceny. 

In  section  29  of  the  charge,  the  court  said 
to  the  Jnry:  • 

Tbe  state  must  prove  to  your  satisfaction  be- 
yond a  reasonable  doubt  that  defendant  took 
the  property  or  aided  and  assisted  aaotber  «r 
otliers  in  doing  ao. 

When  taken  as  a  whole,  tbe  diarge  Is 
manifestly  fair  and  correct  There  to  no 
merit  in  any  of  tbe  assigned  errors.  As  it 
appears  defendant  has  had  a  fair  trial  and 
he  has  been  found  gtdlty  on  competent  evi- 
dence. Under  tbe  statnte  It  is  hardly  con- 
ceivable that  12  men  would  have  agreed  to 
find  defendant  gallty  if  there  was  any  rea- 
sonable doubt 

It  Is  time  tor  counsel  to  understand  that 
this  court  will  not  reverse  a  verdict  In  either 
a  dvil  or  criminal  case  when  It  is  well  sus- 
tained by  evidence,  unless  it  appears  that 


defendant  has  not  had  a  fair  trial, 
flitting  objections  avail  nothing. 
Judgment  affirmed. 


Hair- 


OHBISTIANSON,  J.  (concurring  special- 
ly). In  this  case  there  was  no  moti(»i  for  an 
advised  verdict  at  the  close  of  all  the  testi- 
mony. There  was,  however,  a  motion  for  a 
new  trial.  But  the  sufficiency  of  the  evi- 
dence was  not  challenged  on  such  motion. 
The  failure  to  so  assail  the  sufficiency  of  the 
evidence  Is  not  only  persuasive  evidraice  that 
defendant's  counsel  must  have  deemed  the 
evidence  sufficient,  but  precludes  a  review  of 
the  snfflriency  of  tbe  evidence  in  this  court 
State  V.  Glas?,  29  N.  D.  620,  151  N.  W.  229. 
A  careful  consideration  of  the  evidence,  all 
of  which  I  have  read,  shows,  however,  that 
there  Is  subi^antial  evidence  from  which  tbe 
Jury  might  condude  that  the  defendant  was 
guilty  of  the  crime  charged. 

The  first  error  assigned  and  argued  on  this 
appeal  Is  that  the  court  erred  In  permitting 
the  names  of  certain  witnesses  for  the  pros- 
ecution to  be  Indorsed  upon  the  information 
after  the  jury  had  been  selected,  and  after- 
wards permitting  such  witnesses  to  testify. 
The  record  shows  the  objection  to  be  with- 
out merit  There  Is  not  the  r«Dotest  pos- 
sibility that  tbe  defendant  was  In  any  man- 
ner prejudiced  by  the  court's  ruling.  Mor 
was  the  ruling  assigned  as  error  upon,  or 
made  one  of  the  grounds  of,  the  motion  for  a 
new  trial.  Hence  it  cannot  be  oonsldraed  on 
this  appeaL    See  State  t.  Glass,  supra. 

Tlie  defendant  asserts  that  the  coort  in 
one  instruction  invaded  the  province  of  the 
Jury.  The  instruction  assailed  related  to 
the  subject  of  possessloD  of  stolen  property. 
It  is  unquestionably  proper  to  give  an  In- 
struction on  this  subject.  25  Cyc.  151  et  seq. 
The  instruction  in  this  case  in  no  manner  in- 
structed upon  the  weight  or  effect  of  the  evi- 
dence. It  left  this,  and  every  element  in- 
hering therdn,  for  the  Jury  to  determine. 

As  stated  in  the  opinion  prepared  by  Mr. 
Justice  BOBINSON,  the  defendant,  also, 
contends  that  the  court  Instructed  the  Jury 
in  effect: 

"That  tfaey  might  find  the  defendant  guilty 
whether  the  propertjr  wag  taken  by  him  or  not, 
and  that  it  Ls  sufficient  for  the  state  to  prove 
that  all  or  any  part  of  the  property  was  stolen." 

In  this  connection  It  Is  contended  by  de- 
fendant tbat  the  Jury,  under  this  instruc- 
tion, might  have  returned  a.  verdict  for 
grand  larceny  even  though  they  In  fact  found 
that  the  defendant  had  committed  petit  lar- 
ceny only. 

In  my  <^inlon  tbe  contention  Is  wholly 
without  merit  Not  only  did  the  court's  in- 
structions as  a  whole  fully  instruct  upon 
the  subject,  but  the  record  shows  that,  after 
tbe  Jury  bad  retired  and  deliberated  upon 
the  case,  they  returned  and  requested  fur- 
ther instruction.    A  Jurj'man  said.* 

"We  had  some  dispute,  If  we  had  to  find  in 
the  man's  possession  an  amount  to  exceed  (20 — 
if  we  had  no  reasonable  doubt  in  our  mind  tlMtt 
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he  had  takpn  stuff  to  the  value  of  oymt  |20, 
and  didn't  find  it  all  In  his  possession,  would 
that  be  grand  larceny," 

The  court  answered  this  query  as  follows: 
"I  will  answer  that  inquiry  in  this  way ;  That 
before  you  gentlemen  can  find  thia  defendant 
guilty  of  grand  larceny,  each  and  all  of  you 
must  be  satisfied,  either  that  he  stole  property 
worth  and  of  the  value  of  more  than  $20,  or 
that  he  aided  and  assisted  in  so  doing,  and 
if  there  is  any  doubt  as  to  the  amount  taken 
then  the  defendant  ia  entitled  to  the  benefit  of 
the  doubt,  and  if  you  are  not  satisfied  beyond  a 
'  reasonable  doubt  that  the  property  stolen  by 
the  defendant.  In  case  you  find  he  stole  any 
property,  exceeds  $20  in  value,  then  your  ver- 
dict cannot  be  guilty  of  grand  larceny,  but 
must  be  guilty  of  petit  larceny." 

This  was  the  last  instruction  given  by  the 
court  upon  any  subject  Upon  this  record  I 
do  not  see  how  there  could  be  any  possible 
diance  that  the  Jury,  through  Inadvertence 
and  misunderstanding  of  the  Instructions,  re- 
turned a  verdict  for  grand  larceny.  If  in 
fact  they  believed  that  the  defendant  was 
guilty  of  petit  larcofiy  only.  In  my  opinion 
the  Instructions  were  emln^itly  fair  to  the 
defendant,  ajid  he  has  not  the  slightest  cause 
for  complaint 

Ortaln  assignments  of  error  are  predicat- 
ed upon  the  admission  or  exdusitm  of  evi- 
dence. I  do  not  care  to  discuss  these  in  de- 
tail. I  have  examined  them  all  with  care, 
and  fall  to  find  a  single  ruling  adverse  to 
the  defendant  which  Is  at  all  of  a  prejudicial, 
or  even  of  a  doubtful,  character. 

I  have  carefully  examined  the  record  of 
the  proceedings  had  upon  the  trial,  the  tran- 
script of  the  evidence,  and  the  Instructions 
to  the  Jury,  and  am  ccmvlnced  that  the  de- 
fendant had  a  fair  trial  In  every  resi)ect  I 
therefore  concur  In  an  affirmance  of  the  Judg- 
ment of  conviction,  and  the  order  denying  a 
new  trial. 


McLBAN   CODNTT  ▼.  RATHJEN. 

(Supreme  Court  of  North  Dakota.    Nov.  4. 
1918.    Rehearing  Denied  Nov.  29,  1918.) 

(Syllaiut  by  the  Court.) 

HioRWATs  «=>158(1)—Obbtbuctioh— Injunc- 
tion. 
By  the  county  commissioners  of  McLean 
county  an  old  highway  crossing  the  land  of  de- 
fendant wag  relocated!  surveyed,  and  improved 
at  great  expense  to  the  county,  and  for  more 
than  10  years  defendant  acquiesced  in  such  re- 
location. Hence  it  was  entirely  proper  that 
be  should  be  enjoined  from  committing  a  public 
nuisance  by  obstructing  the  highway. 

Appeal  from  District  Court,  McLean  Coun- 
ty ;  J.  M.  Hanley,  Judge. 

Action  for  injunction  by  McLean  County 
against  John  Rathjen.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  A.  Hyland,  of  Bismarck,  for  appellant 
John  B.  WllUams,  State's  Atty.,  of  Wash- 
burn, and  Wm.  langer,  Atty.  Gen.,  for  re- 
spondent 


ROBINSON,  J.  Pursuant  to  a  contract  of 
purdiase  made  In  1890,  defendant  owns  sec- 
tion 33  In  township  144  of  range  81  in  Mc- 
Lean county.  The  land  is  adjacent  to  the 
banks  of  the  Missouri  river,  and  In  places 
along  the  south  and  west  section  lines  it  is 
rough  and  Intersected  by  streams  or  creeks, 
so  that  the  south  and  west  section  lines  hare 
not  been  opened  and  used  as  a  public  high- 
way. Hence  the  highway  on  the  south  of  the 
east  half  of  the  section  Is  a  little  south  of 
the  section  line,  and,  from  the  southwest  cor- 
ner of  the  southeast  quarter,  the  highway 
runs  north  of  northwest  until  it  crosses  the 
west  line  of  the  section  some  120  rods  south 
of  the  north  line,  and  then  it  runs  north  and 
parallel  to  the  western  line. 

This  is  a  part  of  the  main  road  from  Wil- 
ton to  Washburn.  It  is  a  continuation  and 
relocation  of  an  adjacent  road  which  for 
some  40  years  was  located,  used,  and  travel- 
ed in  the  same  general  direction  across  said 
section,  and  such  relocation  was  duly  survey- 
ed, made  permanent  by  order  of  the  county 
commissioners  of  McLean  county  pursuant 
to  a  petition  duly  filed  with  the  county  audi- 
tor in  the  year  1900.  On  such  petition  road 
viewers  were  duly  appointed.  They  made  a 
report  to  the  county  commissioners  In  favor 
of  such  relocation,  and  the  report  was  accept- 
ed and  approved.  Doubtless  an  order  of  rdo- 
eatlon  was  duly  made,  but  in  1906  the  court- 
house was  burned  and  many  of  the  records 
were  destroyed.  The  county  -  conuuIssIoDers 
went  on.  Improved  the  road,  permanently  lo- 
cated the  same,  and  contracted  for  and  caus- 
ed to  be  constructed  on  the  line  of  the  road 
a  combination  steel  and  iron  bridge  65  feet  in 
length  at  a  cost  of  $2,000,  and  they  expended 
several  hundreds  of  dollars  in  grading  the 
approaches  to  the  bridge. 

The  present  relocation  was  of  great  benefit 
to  the  defendant,  because  It  vacated  the  adja- 
cent road  across  said  section  where  the  land 
Is  more  valuable  than  at  the  present  location, 
and  it  shortened  the  road  by  making  it  more 
direct  and  left  defendant  free  to  use  the 
south  and  western  section  lines.  The  defend- 
ant did  not  appeal  from  or  protest  against 
said  permanent  location,  nor  against  the  con- 
struction of  the  bridge  or  the  survey  and  im- 
provement Indeed,  he  a<^nowledged  and  ac- 
quiesced In  the  relocation  Xxf  constructing 
fences  along  the  highway  and  by  demanding 
oonap^isatlon  for  the  site  of  the  same;  but, 
as  the  county  commlssloDers  did  not  award 
him  damages,  since  1915  or  1916  he  has  on 
occasions  attempted  to  obstruct  the  use  of  the 
highway,  though  any  such  obetmctlou  Is  a 
public  nuisance; 

Under  the  statute  any  person  feeling  ag- 
grieved by  an  order  of  the  county  commis- 
sioners In  locating  a  highway  or  in  making 
an  award  of  damages  has  a  right  of  appeal, 
and.  In  case  no  appeal  Is  taken,  then,  after  the 
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lapse  of  one  year,  the  order  of  the  county 
commissioners  In  altering  or  discontinuing  a 
highway  becomes  flnaL  Highways  are  a  pub- 
lic necessity,  and  the"  lilghway  in  question  is 
a  necessity  and  a  convenience  to  the  public 
and  to  the  defendant  himself.  He  knew,  or 
should  hare  known,  of  the  location  of  the 
highway  and  the  building  of  the  bridge  and 
Us  approaches,  and  he  acquiesced  In  the 
same,  and  he  has  sustained  no  damages. 

Hence  it  was  entirely  proper  that  he  should 
be  enjoined  from  committing  a  public  nuis- 
ance by  obstructing  the  highway.  The  case 
is  entirely  clear  and  needs  no  argument  or 
citation  of  authorities. 

Judgment  affirmed. 

6RACB,  J.,  concurs  In  the  result. 

CHRISTIANSON,  J.  (concurring  specially). 
A  careful  consideration  of  the  evidence  in 
this  case  leads  me  to  the  conclusion  that  the 
defendant  ought  to  be  enjoined  from  obstruct- 
ing the  highway  involved  in  this  controver- 
sy. I  am  therefore  of  the  opinion  ttiat  the 
trial  court  properly  rendered  judgment  in 
favor  of  the  plaintiff,  and  that  such  judgment 
should  be  affirmed. 


STATB  V.  FINIiAYSON. 

(Supreme    Court    of  North    Dakota.     Nov.   4, 

1918.    On  Petition  for  Rehearing, 

Nov.  29.  1918.) 

(SyUabui  By  the  Cotirt.) 

1.  IiTDicniENT  AND   Infobmation  «=>41(^)— 
PBELnnNAXT  Examination— Statute. 

Barring  the  exceptional  cases  enumerated 
in  aectionlOCSS,  Comp.  Laws  1913,  a  prelimi- 
nary examination  or  a  waiver  thereof  is  a 
necessary  prerequisite  to  prosecution  by  crim- 
inal information,  unless  the  oSense  charged  "is 
committed  during  the  continuance  of  the  term 
of  the  district  court  in  and  for  the  county  or 
the  judicial  subdivision  In  which  the  offense 
is  committed  or  triable." 

2.  iNDIcmCNT   AND    INFOKKATION    «s>41(8)— 
PSKUMINAar  BXAKIHATION— Statctes. 

For  reasons  stated  in  the  opinion,  it  is  held, 
that  the  defendant  was  entitled  to  a  prelimi- 
nary examination  for  the  crime  charged  in  the 
informatUm,  and  that  it  was  error  to  deny  a 
motion  to  set  aside  the  information  based  upon 
the  ground  that  a  preliminary  examination  had 
neither  been  had  nor  waived. 

{AMiti«iuU  Syllabiu  by  Bditorial  Btaff.) 

On  Petition  for  Rehearing. 

8.  Ckiminai,  Law  «=9ll06(l)  —  Absknci  or 
Peeukimast  Examinaxion— Bbbob. 
The  contention  that  no  prejudice  was  shown 
by  the  absence  of  a  preliminary  examination, 
because  the  trial  court  might  have  excluded  all 
the  evidence  relating  to  any  period  of  time  ex- 
cept that  embrawd  within  the  continuance  of 
the  term  ot  court,  was  unsound. 

Appeal  from  District  Court,  Kidder  Coun- 
ty ;  Crawford,  Special  Judge. 

Frank  Flulayson  was  convicted  of  keeping 
and  maintaining  a  common  nnisance  as  a 
second  offense  contrary   to   the  prohibitory 


laws,     and    he    appeal&      Reversed    and 
remanded. 

Theodore  Koffel,  of  Bismarck,  for  appelant. 

Wm.   Langer,  Atty.  (Jen.,  and  F.   E.  Mc- 

Curdy,  State's  Atty.,  of  Bismarck,  for  the 

State. 

OHKISTIANSON,  J.  The  defendant  was 
convicted  of  the  crime  of  keeping  and  main- 
taining a  common  nuisance,  as  a  second 
offense  contrary  to  the  provisions  of  the  . 
prohibitory  laws  of  this  state,  and  he  appeals 
from  the  judgment  of  conviction. 

[1]  In  his  first  assignment  of  error,  he  urg- 
es that  the  court  erred  In  denying  his  motion 
to  set  aside  the  Information.  The  motion 
to  set  aside  the  Information  was  based  upon 
the  ground  that  the  defendant  had  neither 
had  nor  waived  a  preliminary  examination 
for  the  offense  for  whl<A  he  was  convicted 
or  for  any  offense. 

The  information  was  filed  by  the  state^9 
attorney  on  January  22, 1917.  It  charged  the 
defendant  with  keeping  and  maintaining  a 
common  nuisance,  at  a  certain  designated 
place,  "on  the  22d  day  of  January,  In  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
fifteen,  and  continuously  from  thence  to  and 
including  the  22d  day  of  January,  nineteen 
hundred  and  seventeen."  It  is  conceded,  and 
the  record  shows,  that  the  defendant  never 
had  or  waived  a  preliminary  examination, 
and  he  filed  a  written  motion  to  set  the  infor- 
mation aside  upon  this  ground,  before  demurs 
ring  or  pleading  to  the  information. 

Under  our  statute: 

"The  information  »  »  ♦  must  be  set  aside 
by  the  court  in  which  the  defendant  is  arraign- 
ed, upon  his  motion  *  *  *  in  all  cases  when 
the  defendant  is  entitled  to  a  preliminary  ex- 
amination before  a  magistrate,  before  the  filing 
of  such  information,  -woen  he  has  not  had  bu<£ 
examination  and  been  held  to  answer  before  the 
district  conrt,  or  has  not  waived  such  examina- 
tion in  writing,  or  orally  before  a  magistrate." 
SecUon  10728,  C.  L.  1913. 

The  defendant  in  a  criminal  action  has  no 
constitutional  right  to  a  preliminary  examina- 
tion (State  V.  iHart,  30  N^  ID.  368,  152  N.  W. 
672) ;  but  our  statute  makes  such  examina- 
tion (subject  to  certain  enumerated  excep- 
tions not  applicable  to  the  case  at  bar)  a  nec- 
essary prerequisite  to  a  prosecution  by  infor- 
mation unless  such  examination  Is  waived  or 
the  crime  charged  "ia  committed  during  the 
continuance  of  the  term  of  the  district  court  in 
and  for  the  county  or  judicial  subdivision  In 
which  the  offense  Is  committed  or  triable." 
Section  10628,  subd.  2,  O.  L.  1913.  The  Infor- 
mation In  this  case  does  not  diarge  that  the 
crime  was  committed,  and  the  prosecution 
was  not  restricted  in  its  proof  to  acts  commit- 
ted, during  the  continuance  of  a  term  of  the 
district  court ;  but  the  prosecution  might  In- 
troduce evidence  tending  to  show  that  the 
defendant  maintained  the  common  nuisance 
tn  question  upon  one  day,  or  on  any  or  all  of 
the  days,  included  in  the  period  of  time  prop- 
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erly  covered  by  the  Information.  State  t. 
Webb,  36  N.  D.  235,  162  N.  W.  358;  Seott  v. 
State,  37  N.  D.  90,  163  N.  W.  813,  L.  R.  A. 
1917F,  1107.  See.  also,  State  v.  Winbauer, 
21  N.  D.  161,  129  N.  W.  97. 

[2]  The  defendant  was  entitled  to  a  prelim- 
inary examination.  He  did  not  waive  such 
examination,  nor  did  be  waive  the  right  to 
obgect  ibecause  such  examination  had  not 
been  given.  He  made  a  seasonable  motion  to 
set  aidde  the  information  on  the  ground  that 
be  had  neither  had  nor  waived  such  prelim- 
inary examination.  The  defendant  was  de- 
nied a  right  guaranteed  to  him  by  the  laws 
of  this  state,  and  this  necessitates  a  reversal 
of  the  judgment  appealed  from.  This  disposes 
of  the  appeal,  and  it  becomes  unnecessary  to 
pass  upon  any  of  the  other  errors  assigned. 

Reversed  and  remanded  for  further  pro- 
ceedings in  accordance  with  law. 

On  Petition  for  Rehearing. 

Plaintiff  has  filed  a  petition  for  rehearing, 
wherein  it  Is  contended  that — 

"Where  an  offense  is  of  a  continuing  nature 
and  a  part  of  it  within  the  time  court  is  in 
aeaaion,  and  the  other  part  extends  over,  an 
information  for  such  offense  may  be  filed  di- 
rectly in  the  district  court  without  a  prelimi- 
nary examination  first  being  had." 

We  have  given  the  question  presented  our 
consideration,  and  And  no  reason  to  recede 
from  our  former  decision.  The  statutes  relat- 
ing to  preliminary  examinations  malce  no  dis- 
tinction between  a  continuing  offense,  and 
one,  the  commission  of  which  consists  of  the 
performance  of  an  individual  act  In  either 
case  the  accused  is  entitled  to  a  preliminary 
examination,  unless  the  case  falls  within  one 
of  the  exceptions,  or  the  accused  waives  such 
examination.  And  in  a  case  where  a  defend- 
ant is  entitled  to  a  preliminary  examination, 
and  does  not  waive  it,  lie  can  be  prosecuted 
by  information  only  for  the  offense  upon 
which  he  "has  bad  a  preliminary  examina- 
tion or  for  an  offense  Indnded  in  sncb 
cliarge."    12  Cyc.  806. 

[3]  It  is  also  contended  that  no  prejudice 
has  beai  shown  for  the  reason  that  the  trial 
court  might  have  excluded  all  evidence  relat- 
ing to  any  period  of  time  except  that  em- 
braced within  the  continuance  of  a  term  of 
court.  The  same  contention  was  also  made, 
and  held  to  be  unsound  by  this  court.  In  State 
V.  Winbauer,  21  N.  D.  161, 129  N.  W.  97. 

The  former  opinion  will  stand.  A  rehear- 
ing Is  denied. 


MARLATT  v.  COUTURE. 

(Supreme  Court  of  North  Dakota.     May  25, 

1918.    On  Petition  for  Rehearing, 

Nov.  30,  1918.) 

(Svllalmg  &v  the  Court.) 
1.  BlLU  AND  Nones  «=>64— OoNDITIOWAI,  Bx- 
.      ECUnON— DeLIVKBY— LlABIUTX. 

Where  a  promissoiy  note  is  executed  con- 
ditionally and  delivery  is  made  in  violation  of 
such  conditions,  no  liability  arises  on  such  note. 


2.  Bills  akd  Notes  «=s»103(1)— Fbaitd— Lu- 

BILITT    OF   MAKEB. 

Where  a  promissory  note  is  procured  b.7 
false  and  fraudulent  representationB,  the  same 
has  no  validity,  and  the' maker  incurs  no  lui- 
bility  thereon. 

3.  CoBPORATioRB    «=5»02— Stock— Note   wk 
Pbice. 

Where  a  promissory  note  is  given  for  cor- 
porate stock,  assuming  that  the  conditions  were 
such  that  a  promissory  note  could  l>e  legally 
given,  no  liability  arises  upon  the  note  in  ab- 
sence of  the  delivery  of  the  stodc. 

f Additional  SvUaivt  (y  Editorial  Btaf.) 
On  Petition  for  Rdiearing. 

4.  HVIDENCE   «=»1S6K1)— AOiaSSIBILIXT— SlH- 

IXAB  Acts. 
Although  the  law  will  not  generally  permit 
an  inference  that  a  person  has  done  a  certain 
act  merely  because  he  has  done  a  sifflilar  act 
at  some  other  time,  where  one's  fraudulent  in- 
tent in  performance  of  an  act  is  in  issue,  proof 
of  other  similar  fraudulent  acts  is  admissible  to 
establish  his  intent  where  there  is  such  a  con- 
nection between  act  in  issue  and  the  other  acts 
as  to  authorize  the  inference  that  both  wet« 
parts  of  one  scheme  springing  from  same  in- 
tent. 

Appeal  from  District  Conrt,  Rolette  Coun- 
ty;  a  W.  Buttz,  Judge. 

Action  by  W.  A.  Marlatt  against  Eugene 
Couture.  Judgment  for  defendant,  and 
plaintiff  appeals.    Aifirmed. 

Fred  E.  Harris,  of  Rolla,  for  appellant 
Charles  A.  Verret  of  Rolla,  and  Flynn  & 
Traynor,  of  Devils  Lake,  "for  respondent 

GRACE,  J.  Appeal  from  the  district  court 
of  Rolette  county,  N.  D.;  Hon.  C.  W.  Butti, 
Judge. 

This  Is  an  action  to  recover  upon  a  ^om- 
Issory  note  for  $160.  The  complaint  is  in 
the  ordinary  form.  The  answer  admits  the 
execution  of  the  promissory  note  and,  by 
way  of  defense,  alleges  a  total  flallure  of 
consideration,  .and  further  alleges  that  the 
note  was  executed  conditionally  upon  cer- 
tain alleged  agreements  set  forth  in  the 
answer  and  that  the  note  was  not  to  become 
effective  until  the  conditions  were  fulfilled ; 
that  there  was  an  express  agreement  between 
plaintiff  and  defendant  at  the  time  of  the 
execution  of  the  note  that  the  plaintiff  ^lould 
furnish  the  defendant  certain  shares  of 
stock  in  the  corporation  known  as  the  St 
John  Creamery  Company,  which  Is  alleged 
to  be  Insolvoit  at  the  time  of  tlie  execution 
of  the  note  and  at  all  times  since,  and  that 
such  fact  was  known  to  the  plaintiff;  that 
the  plaintiff  had  no  right  or  authority  to 
sell  or  agree  to  sell  such  stock,  and  was 
unable  to  and  never  did  deliver  such  stock 
to  defendant  There  were  further  allega- 
tions in  the  answer  as  to  representations  and 
an  express  promise  on  behalf  of  the  plaintiff 
that  the  buildings  and  machinery  of  the  St 
John  Creamery  Company,  whitdi  was  not 
then  In  operatton,  should  be  fixed  up  and 
put  in  good  operating  conditiwi  within  a 
reasonable  time  after  the  execution  of  said 
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note;  that  tbe  platntltf  would  cause  saifl  St. 
John  Creamery  Company  to  resume  its 
operation  in  flrst-class  .shape  within  reason- 
able time.  Then  follows  the  allegation  that 
snch  repres^itatlons  were  false  and  fraud- 
ulent, and  made  fbr  the  sole  purpose  of  ol>- 
talnlng  the  ^gnature  of  the  defendant,  and 
allegations  that  nbne  of  the  conditions  were 
performed  by  the  plaintiff.  The  facts  la  tbe 
ease  are  as  follows: 

In  1900,  the  plaintiff  had  constructed  a 
creamery  at  St.  John,  N.  D.  This  company 
was  incorporated  under  the  laws  of  North 
Dakota,  and  its  stockholders  were  farmers 
and  business  men  In  the  vicinity  of  St  John. 
Plaintiff  had  a  mortgage  upon  the  creamery 
and  Its  contents.  Plaintiff  was  In  tbe  busi- 
ness of  selling  creamery  machinery.  In  1913, 
the  creamery,  for  a  time,  ceased  to  do  boai- 
neea. 

It  la  contended  by  plaintiff  that,  at  the 
time  of  getting  new  subscriptions  and  notes 
and  the  prMnlssory  note  in  question,  he  was 
getting  them  as  additional  security  for  the 
protection  of  tbe  debt  due  him.  The  defend- 
ant denied  that  he  had  any  knowledge  that 
tbe  plaintiff  was  taking  the  new  subscriptions 
for  that  purpose  at  the  time  he  gave  the 
note  in  question.  The  note  was  executed 
with  tbe  understanding  and  agreement  that 
the  defendant  would  get  three  shares  in  the 
St  JoikR  Qreamery  CSompany,  which  shares 
were  ncfrer  delivered  to  the  defendant  The 
following  Indorsement  was  on  the  back  of  the 
note:  "Collateral  to  St  j;ohn  Creamery  Com: 
pany  notes  and  mortgages  for  $4,300.00  .dat- 
ed October  22,  1909." 

The  defendant  denies  that  soch  indorse- 
ment was  on  the  note, at  tbe  time  of  its  exe- 
cntlon.  The  following  is  the  agreement  set 
fortb  In  tbe  subscription  list: 

"For  value  received,  we,  the  nnderaigncd, 
hereby  agree  to  pa^  the  sum  set  opposite  our 
respective  names,  m  cash,  to  W.  A.  Marlatt, 
for  which  shares  of  stock  will  be  issued  by  the 
St  John  Creamery  Company,  said  sum  was, 
when  paid  in  cash,  to  be  applied  on  mortgage 
given  to  said  W.  A.  Marlatt  by  St  John  Cream- 
ery Company,  and  the  balance,  if  any,  to  be 
paid  over  to  the  St.  John  Creamery  Company 
and  may  l>e  used  as  surplus  or  working  capital. 
If  any  notes  given  same  will  be  held  as  col- 
lateral security  to  mortgage  notes." 

TbB  defendant  signed  this  subscription  list 
Defendant  .claims,  at  the  time  be  signed 
the  note,  tbe  plaintiff  represented  to  him  he 
woold  get  Mr.  Hagan  from  DevUs  Lake  for 
manager  iii  snch  axamery,  who,  it  appears, 
was  regarded  as  very  competent  tot  that 
position.  Tbe  plaintiff  denies  this  and 
claims  that  what  be  said  to  Mr.  Clifford, 
while  at  tbe  bank  when  tbe  note  was  signed, 
was  tbat  he  would  get  Mr.  Hagan  or  some  one 
equally  as  good.  Plaintiff  claims  he  made 
no  representation  about  putting  the  plant 
In  flrst-class  shape.  In  fact,  there  la  prac- 
ticaUy  a  conflict  of  testimony  on  all  these  al- 
leged representations.  Clifford,  the  cashier 
of  Rolette  County  Bank  where  the  note  was 
signed,  testifies  that,  at  the  time  Just  before 


tbe  note  wiaa  signed,  there  was' talk  Ijetween 
Marlatt,  Couture,  and  himself  with  refer- 
ence to  the  deal,  and  that  Marlatt  said  to 
him  he  would  endeavor  to  get  Mr.  Hagan 
to  run  the  creamery.  Clifford  testified  that 
all  notes  and  money  went  to  Marlatt  Mo- 
Pherson,  another  witness,  testified  that  on 
Exhibit  3,  tbe  subscription  list,  he  subscrib- 
ed $100  and  paid  it.  He  testified  tbat  Mr. 
Marlatt  represented  to  him  be  Intended  to 
get  Mr.  Hagan  to  run  tbe  creamery  and  tbat 
this  money  was  going  to  be  apprt^rlated  to 
the  keeping  up  of  the  creamery.  The  tes- 
timony of  Cain  Is  largely  to  the  same  effect. 
Neither  of  these  witnesses  were  tberetofore 
connected  with  the  creamery. 

Whether  Marlatt  represented  that  he 
would  get  Hagan  as  manager,  or  whether 
he  would  put  tbe  creamery  In  operation,  aud 
whether  the  note  was  signed  by  reason  of 
such  representations  made  by  the  plaintiff, 
were  all  disputed  questions  of  fact  which 
were  properly  submitted  to  the  jury,  as  well 
as  the  question  of  fact  of  whether  the  stock 
was  delivered. 

Thomas  Clifford,  the  cashier  of  tbe  bank, 
and  Marlatt  had  a  conversation  which  com- 
menced in  front  of  the  bank,  and  in  refers 
ence  to  such  conversation  Wrl^t  testifled 
as  follows: 

"The  way  the  conversation  started,  Mr.  Clif- 
ford introduced  me  to  Marlatt  and  we  shook 
hands,  and  Tom  says,  ''WIe  got  a  proposition  for 
you,  Elmer,'  and  I  says,  'What  is  it?  and  he 
says,  'Come  on  in/  and  we  merely  stepped 
through  the  door.  We  had  been  talking  on  the 
street  up  to  that  time,  and  we  stepped  through 
the  door  of  the  bank,  and  nearly  all  this  ex- 
planation took  place  just  inside  the  door.  He 
says,  'We  are  talking  about  starting  tihe  cream- 
ery up  next  spring,'  and  then  I  think  it  was 
Mr.  Marlatt  that  spoke  up,  and  he  said,  'Mr. 
Wright  there  isn't  any  reason  why  your  cream- 
ery couldn't  run  and  be  a  success  the  year 
around,'  and  I  says  I  didn't  see  why  it  shouldn't 
run  the  year  around  myself.  Then  Mr.  Mar- 
latt says:  'The  way  you  can  keep  that  running 
is  to  go  to  it  and  seU  more  stock.  Get  around 
to  all  the  men  in  this  country  and  sell  them 
stock  and  with  the  money  you  raise  from  that 
put  your  creamery  in  working  shape.'  And  then 
Ha^an  had  been  talked  of  for  months  and  cama 
up  m  this  way;  I  says,  'If  we  had  Hagan  back, 
he  could  make  it  pay,'  and  he  says,  'Hagan  will 
come,'  and  he  told  me  he  had  left  Hagan  that 
day,  or  the  day  before,  or  a  day  or  two  befor* 
that,  he  had  come  from  the  lake,  and  that  he 
had  bis  promise  be  would  come,  and  I  says,  'All 
right,  if  Hagan  will  take  it,  I  will  subscribe  for 
more  stock,'  and  then  he  says,  'Tom  Clifford  is 
taking  more  stock,  and  I  will  take  $150  worth,' 
and  I  says,  'All  right,  if  that  is  the  case,  put 
me  down  for  $150,  and  then  it  seems  I  signed 
up.  I  never  got  the  stock  certificate  like  they 
was  supposed  to  issue.  There  was  more  to  that 
conversation  too.  Then  it  was  that  Mr.  Mar- 
latt said  he  could  keep  the  creamery  running 
and  buy  butter  and  eggs  and  keep  it  running 
the  year  round,  and  I  told  them  of  an  incident 
where  I  talked  with  a  man  who  was  sending 
his  cream  down  below  on  accoubt  of  getting  a 
little  more  for  it,  and  they  suggested  that  we 
all  work  together  and  see  these  parties  and 
interest  them,  and  get  them  to  get  gome  stock, 
even  if  it  was  only  one  share  for  $50,  and  then 
I  says:  'Supposing  this  thing  don't  materialize; 
will  our  notes  be  still  held?'  And  I  don't  re- 
member which  man  says,  'No,  they  won't'  bat 
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Mr.  M&rUtt  alao  told  me  he  was  going  to  take 
stock  in  it  too.  So  I  aays,  'If  it  doesn't  ma- 
terialize, what  will  come  of  our  notes?'  And 
one  or  the  other  of  them,  I  don't  remember 
which  one,  said,  'If  this  deal  don't  materialize, 
thev  won't  be  used,'  and  I  didn't  know  they 
had  been  used  until  later  and  there  was  some 
agitation  about  it.  I  haven't  heard  from  mine, 
and  I  didn't  know  it  was  used  until  later." 

Upon  cross-examination,  tbe  same  wit- 
ness testified  as  follows: 

"They  told  me  these  notes  wouldn't  be  used 
if  they  weren't  used  to  start  the  creamery  and 
put  it  in  operation.  They  didn't  say  forever 
and  ever.  'They  were  going  to  get  it  running 
good  and  keep  ft  going." 

It  was  shown  by  the  testimony  of  Lyman, 
axtother  witness,  that  tbe  board,  meaning  tbe 
creamery  board,  took  np  tbe  proposition  of 
obtaining  money  from  Mr.  Marlatt  wblch 
he  obtained  by  the  subscriptions.  He  tes- 
tlfled  that  Mr.  Wheaton  was  president  of 
the  board,  and  the  board  antborized  Wheat- 
on to  write  Marlatt  tbat — 

"We  decided  to  put  the  creamery  in  operation 
and  ask  him  for  money.  He  was  in  Winnipeg 
at  the  time,  and  Mr.  Wheaton,  the  president, 
wrote  him." 

Witness'  testimony  also  shows  tbat  Mr. 
Marlatt  did  not  help  in  getting:  the  plant  in 
operation  at  any  time  since  the  29th  day  of 
November,  1913.  Marlatt  denies  all  tbese 
representations  both  as  to  whether  made  by 
himself  or  Clifford,  and  denies  tbat  he  ever 
authorized  anybody  to  make  any  snob  rep- 
resentations for  him. 

There  are  three  main  defenses  to  the  note: 

(1)  Tbat  it  was  executed  conditionally. 

(2)  That  the  note  was  procured  by  rea- 
son of  false  and  fraudulent  representations 
of  tbe  plaintiff. 

(3)  That  there  was  no  consideration  for 
tbe  note. 

Tbe  question  wbether  tbe  false  and  fraud- 
ulent representations  were  made  was  a  ques- 
tion of  fact  for  the  Jury.  There  was  testi- 
mony given  at  the  trial  tending  to  establish 
tbe  false  and  fraudulent  representations  al- 
leged to  have  been  made. 

[2]  Sufficient  testimony  has  been  set  out 
to  fully  demonstrate  this.  Tbe  testimony 
waa  conflicting,  but  tbe  Jury  were  the  ex- 
clusive Judges  of  the  weight  and  credibility 
of  the  testimony  of  tlie  witnesses,  and,  it 
having  found  in  favor  of  the  def«idant,  its 
finding  is  conclusive  in  this  regard.  The 
making  of  the  false  and  fraudulent  repre- 
sentations at  the  time  of  securing  the  exe- 
t  cutlon  of  tbe  note  is  established  as  a  fact 
by  tbe  verdict  of  tbe  Jury.  Defendant's 
signature  to  the  note  having  thus  been  ob- 
tained by  false  and  fraudulent  representa- 
tions above  referred  to,  he  incurred  no  lia- 
bility by  reason  of  having  signed  said  note, 
and  is  under  no  obligation  by  reason  of  hav- 
ing signed  it,  and  he  bad  tbe  undoubted 
right,  under  the  circumstances,  to  repudiate! 
tbe  alleged  contract ;  that  is,  the  note. 

[1,  3]  Tbe  testimony  also  shows  tbat  tbe 
stock  for  which  the  $150  note  was  given  was 


never  delivered  to  defendant  At  the  time 
of  the  execution  of  tbe  note,  the  creamery 
company  was  not  a  going  concern,  and  wag 
practically  insolvent  Although  tbe  defend- 
ant bad  previously  been  a  stockholder  in  the 
creamery  company,  there  was  no  considera- 
tion for  the  new  note  given  for  additional 
shares  of  stock,  unless  there  was  a  ddivery 
of  tbe  stock.  The  contract  for  the  inirdiase 
of  the  additional  shares  la  a  separate  and 
distinct  contract  from  any  other  connecUon 
which  the  defendant  had  with  tbe  creamery 
company  by  reason  of  liaviiig  theretofore  pnr- 
cbased  three  other  shares  for  $160.  If  tbe 
$160  note  was  given  in  payment  of  tlie  new 
shares,  and  if  this  could  lawfully  be  done, 
tbe  defendant  was  entitled  to  recrive  such 
new  shares.  The  contract  must  have  the 
stamp  of  mutuality.  If  the  note  coold  be 
accepted  for  the  payment  of  stock,  the  stock 
must  l>e  delivered.  If  both  are  not  bound, 
neither  la  bound  and  tbe  transaction  is  a 
nullity.    1  Thomp.  Corp.  {  570. 

Section  4629,  Compiled  Laws  1913,  pro- 
vides that  no  note  or  obligation  glvoi  by  a 
stockholder,  whether  secured  by  pledge  or 
otherwise,  shall  be  considered  as  payment 
of  any  part  of  the  capital  8to<A;  but  tbe 
capital  stock  shall  be  paid  tn,  either  in  cash, 
or  in  the  manner  provided  in  this  article. 

Stectlon  4581,  Compiled  Laws  1913,  provides 
that  a  corporation  may  purchase,  bold,  and 
transfer  diares  of  its  own  stock  from  Its 
surplus  profits,  or  as  provided  in  tbe  ar- 
tfSde  on  assessments  of  stock,  or  by  the 
unanimoua  consent  in  writing  of  all  its  stock- 
holders, in  such  manner  and  for  such  price 
or  consideration  as  the  said  stockholders 
may  unanimously  decide  upon. 

In  view  of  tbese  provisions  and  the  deci- 
sion of  this  court  in  the  case  of  Jackson  v. 
Sable,  36  N.  D.  64,  161  N.  W.  722,  it  would 
appear  that  the  note  in  question  would  have 
no  validity,  though  from  tbe  record  it  would 
appear  that  such  issue  is  not  presented  to 
this  court  in  this  case.  Hence  we  need  not 
notice  such  matter  further. 

It  is  also  very  doubtful,  under  all  tbe  cir- 
cumstances in  this  case,  if  there  was  any 
proper  delivery  of  the  note.  If  it  were  not 
to  be  delivered  until  compliance  with  all  the 
conditions  alleged  to  have  been  agreed  upoa 
by  the  parties,  a  delivery  in  violation  of  sudi 
agreement  would  be  no  valid  delivery,  and 
the  note  would  not,  under  these  drcumstanc- 
es,  be  a  binding  obligation  and  would.  In 
fact,  be  a  nullity. 

Tbe  verdict  of  tbe  Jury  is  well  sustained  by 
the  evidenoe.  Tbe  conclusion  we  have  come 
to  In  this  case  is  well  sustained  by  the  very 
recent  decision  of  this  court,  and  in  the  case 
of  Raich  V.  Lindebek,  36  N.  D.  133, 161  N.  W. 
1026,  and  Jadcaon  v.  Sable,  36  N.  D.  49,  161 
N.  W.  722. 

Tbe  order  denying  motion  for  Judgment 
notwithstanding  tbe  verdict,  and  tiie  order 
denying  a  new  trial,  are  in  all  things  af- 
firmed, with  costs. 
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On  Petition  for  Bcbeatlng. 

PER  OCRIAM.  nalntiff  has  petitioned 
for  a  rehearing.  His  petition  is  to  some  ex- 
tent a  reargnm«it.  But  he,  also,  complains 
because  a  question  raised  with  respect  to 
the  admlsslbUlty  of  certain  evidence  was  not 
passed  upon  In  the  opinion.  This  question 
was  considered  by  the  court,  but  was  not  re- 
ferred to  in  the  opinion.  It  will  be  remem- 
bered that  the  note  Involved  In  this  action 
was  'given  for  corporate  stock.  The  de- 
fendant at  the  time  of  Its  execution,'  also, 
signed  a  certain  stock  subscription  agree- 
ment. A  regular  stock-selling  cami)algn  was 
carried  on  among  the  farmers  in  the  vicinity 
of  St.  John,  and  the  stock  subscription  agree- 
ment was  signed  by  many  different  ipersons. 
The  plaintiff  was  the  person  primarily  in- 
terested in  the  sales  campaign.  He  Inter- 
viewed the  various  subscribers.  The  de- 
fendant placed  upon  the  stand  other  anb- 
Bcribers  to  show  that  the  plaintiff  made  rep- 
resentations to  such  other  subscribers  sim- 
ilar to  those  which  he  made  to  the  defend- 
ant Plaintiff  asserts  that  the  admission  of 
this  testimony  was  error. 

[4]  While  It  Is  true,  as  plaintiff  asserts, 
that  "the  law  will  not,  as  a  general  rule,  per- 
mit an  Inference  to  be  drawn  that  a  person 
has  done  a  certain  act  merely  because  he 
has  done  a  similar  act  at  some  other  time, 
It  Is  also  true  that  this  rule  is  subject  to 
certain  well-recognized  exceptions."  And, 
"where  the  fraudulent  Intent  of  a  party  In 
the  performance  of  an  act  is  in  issue,  proof 
of  other  similar  fraudulent  acts  is  relevant 
and  admissible  to  establish  his  Intent  or 
motive  in  the  performance  of  the  act  in 
question,  when  it  appears  that  there  is  such 
a  connection  between  such  other  acts  and 
the  act  in  question  as  to  authorize-  the  in- 
ference that  both  are  parts  of  <Hie  scheme 
or  plan,  in  which  the  same  motive  is  opera- 
tive." 6  Ency.  Bv.  33.  The  jury  was  in- 
formed by  the  trial  court  that  the  evidence 
in  question  was  admitted  for  certain  limited 
porpoaes.  Under  the  facts  existent  in  the 
case  at  bar,  we  believe  the  evidence  in  ques- 
tion was  adntlssible.  The  other  acts  were 
.all  part  of  one  plan  or  scheme.  There  was 
one  common  end  sought  by  the  plaintiff  and 
his  associates  in  the  stock-selling  scheme. 
We  find  no  reason  to  recede  from  the  con- 
clusion reached  in  the  former  opinion. 

Rehearing  denied. 


60SS  V.  LINDBBRO. 

(Supreme  Court  of  North  Dakota.     Sept  26, 

191&    Rehearing  Denied  Nov.  30,  1818.) 

(SyllahuM  by  tike  Court.) 

1.  Appeal  and  Esbob  ®s>2l3— Ebsmi  not 
Pbbsxnted    Bslow— Tbial   bt  Jubt— Re- 
view. 
Where  a  defendant  appears  before  a  district 

Judge  in  response  to  a  summons  and  tries  the 


iaaoes  involved  in  a  soit  to  eajois  hia  from 
trespassing  upon  the  land  of  the  plaintiff,  and 
cutting  and  harvesting,  threshing,  or  marketing 
crops  growing  thereon,  and  makes  no  objection 
to  the  form  of  the  action  or  the  method  of  trial, 
he  cannot,  upon  appeal,  contend  that  the  ac- 
tion, so  far  as  it  Involves  a  right  of  possession 
of  land,  should  have  been  tried  to  a  jury. 
2.  Landlobd  and  Tenant  ®=>331(6)  —  Tbes- 

PAS8  TO  BEAITT— ESVIDEKC*. 

The  evidence  is  examined,  and  held  to  sup- 
port the  iindinKB  of  the  trial  court  to  the  effect 
that  the  plaintiff  is  entitled  to  uninterrupted 
possession  of  his  land  and  to  the  crops  growing 
thereon. 
Grace  and  RoUnaon,  JJ.,  dissenting. 

Appeal  from  District  Court,  Ward  County ; 
K.  E.  Lelghton,  Judge. 

Suit  for  injunction  by  E.  B.  Goss  against 
Ben  Llndberg.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Oreenleaf,  Wooledge  ft  Leak,  of  Mlnot, 
and  Ben  Combat  of  Doonybrook,  for  appel- 
lant. 

HcGee  &  Goss,  of  Mlnot.  for  resiwndeat 

BIRDZDm  J.  This  is  an  appeal  from  a 
Judgment  entered  in  the  district  court  of 
Ward  coonty,  awarding  a  permanent  injunc- 
tion to  the  plaintiff  and  recqwudent  whldt 
enjoins  the  defendant  and  apipdlant  from 
trespassing  upon  the  land  of  the  plaintiff  and 
cutting  and  harvesting,  threshing,  or  market- 
ing the  crops  growing  thereon.  The  contro- 
versy arose  out  of  a  misunderstanding  be- 
tween the  itarttes  as  to  their  relationship  fol- 
lowing the  execution  of  a  contract  entered  in- 
to in  1017.  The  plaintiff,  E.  B.  Goss,  being 
the  owner  of  three  quarter  sections  of  land, 
entered  into  a  contract  with  the  defendant, 
Ben  Llndberg,  in  the  month  of  February, 
1917,  whereby  Llndberg  agreed  to  break  and 
sow  to  flax  400  acres  or  more  of  the  plaln- 
tifTs  land  at  $6.60  per  acre.  In  the  contract 
options  were  given  as  follows: 

"It  is  further  understood  that  Lindberg  will 
have  first  diance  at  catting  and  harvesting, 
threshing  and  hauling  and  marketing  said  flax, 
providing  ha  will  perform  the  same  immediate- 
ly when  Goss  is  ready  to  have  it  done  and  as 
cheaply  as  others  will  do  it. 

"It  is  further  understood  and  agreed  that  if 
Qosa  is  satisfied  with  the  way  said  breaking  and 
seeding  and  other  work  is  done,  Lindberg  shall 
have  the  first  chance  at  renting  said  land  so 
broken  for  the  cropping  season  of  1018  upon  the 
following  terms,  to  wit: 

"Goes  to  famish  seed.  Llndberg  to  doable- 
disk  said  land  in  the  fall,  if  possible,  and  seed 
the  same  to  wheat  in  the  spring  of  1918.  Goes 
to  famish  ^  twine  and  %  thresh  bill  and  take 
^  of  the  crop.  Lindberg  to  deliver  in  the  ele- 
vator withont  charge  Goes'  %  of  the  crop  for 
1918." 

More  than  400  acres  of  the  land  were  brok- 
en and  sown  to  flax  in  1017;  but,  owing  to 
drought,  the  seed  failed  to  sprout,  and  there 
was  consequently  no  crop.  Lindberg  was 
paid  for  the  work  he  did  under  the  contract 
in  1017. 

During  the  winter  th^e  was  some  talk  be- 
tween the  parties  relative  to  the  farming  of 
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the  land  the  following  season.  Both  parttes 
agree  Qiat  in  these  conversatloiifi,  occarrlng 
during  December,  Jantiary,  and  February, 
the  plaintiff  proposed  to  the  defendant  that 
be  pnt  in  the  crop  for  hire.  Goss  teetlfled 
that  the  defendant  actually  proposed  to  seed 
the  land  for  $2  per  acre,  but  that  he  did  not 
at  the  time  accept  his  proposition  because 
he  considered  the  price  too  high.  Llndberg, 
on  the  other  hand,  testified  that  he  told  Qoss 
that  he  would  not  crop  in  for  hire,  but  that 
he  would  hold  him  to  the  contract  It  is 
clear  from  the  testimony  of  both  parties  that 
a  definite  agreement  for  putting  In  the  crop 
for  hire  was  not  reached  during  the  negotia- 
tions in  the  winter. 

In  the  ^ring  of  1918,  Goss  shipped  seed 
wheat  to  Llndberg,  giving  certain  directions 
with  reference  to  hauling  and  cleaning  the 
same.  On  April  20th,  Gobs  went  out  to  as- 
certain what  was  being  done  towards  put- 
ting in  the  crop  and,  upon  inspection,  learned 
that  a  portion  of  the  land  had  been  disked 
and  that  Llndberg  was  making  preparations 
to  continue  the  seeding  operations.  Vbe  sea- 
son of  1918  being  early,  It  seems  that  Goss 
felt  that  the  seeding  c^)eratlons  should  have 
been  farther  advanced  on  April  20th  than  he 
found  them  to  be,  and  during  a  conversation 
with  Llndberg  on  the  above  date  he  (Goss) 
suggested  that  he  would  have  one  Thompson, 
a  tenant  upon  another  of  his  farms,  seed  a 
portion  of  the  land  amounting  to  about  140 
acres.  Llndberg  did  not  take  kindly  to  this 
Boggestioa,  and  the  parties  separated  with- 
out a  definite  understanding.  Goes,  however, 
immediately  afterward  wrote  Llndberg  to 
the  effect  that  he  had  decided  to  let  Thomp- 
son put  In  the  140  acres,  giving  as  his  rea- 
sons therefor  the  lateness  of  the  season  and 
that  be  had  had  to  buy  $400  worth  of  feed 
for  Thompson,  so  that  Thompson  was  al- 
ready paid  for  the  work.  To  use  Ills  own 
language,  he  said: 

"I  cannot  afford  to  pay  liim  in  that  way  and 
you,  too;  or  in  other  words,  pay  yoa  for  it  and 
loan  him  the  money  for  the  whole  season,  hard 
as  times  are,  too.  So  will  let  him  won  out 
part  (^  what  he  owes  me  that  way." 

After  the  letter  was  written,  the  defend- 
ant seeded  all  of  t3ie  land  except  that  por- 
tion which  was  turned  over  to  Thompson  by 
Goss.  In  the  m<mth  of  July  Goes  wrote  the 
defendant  to  the  effect  that  he  iMd  been  np 
to  see  his  crop  and  had  intended  seeing  the 
defendant  about  giving  him  the  first  diance  at 
cutting  that  portion  which  had  been  seeded 
by  him.  He  also  stated  that  he  would  prob- 
ably be  up  again  during  the  week,  at  which 
time  he  would  want  to  know  what  the  de- 
fendant would  want  for  cutting  the  atop.  In 
reply  to  this  letter,  Llndberg  wrote  as  fol- 
lows: 

"I  have  your  letter  of  the  22d  Jnst,  and  can- 
not understand  why  you  should  be  looking  for 
any  one  to  cut  the  crop  on  the  Haona  land.  I 
put  in  this  land  according  to  our  contract  and 
will  see  to  the  cutting  of  it  when  it  is  rttiiy 


and  deliver  yonr  half  to  the  elevator  when  it 
is  threshed." 

As  a  consequence  of  the  disagreement  as 
to  the  ownership  of  the  crop,  this  action 
was  brought,  and  It  is  In  this  court  for  a 
trial  de  novo. 

[1]  In  addition  to  the  usual  specification 
demanding  a  review  of  the  entire  case,  the 
appellant  specifies  that  the  complaint  does 
not  state  a  cause  of  action ;  it  appearing  on 
its  face  that  the  plaintiff  has  an  adequate 
remedy  at  law.  Whatever  merit  there  may 
be  in  the  appellant's  contention  that  the  case 
is  one  that  should  have  been  tried  to  a  Jury, 
we  are  satisfied  that  he  Is  in  no  position  to 
predicate  error  upon  the  failure  of  the  trial 
court  to  submit  the  case  to  a  jury.  The  ac- 
tion is  one  for  Injunction,  and  the  counsel  for 
the  defendant  could  not  have  been  misled  as 
to  the  character  of  the  proceedings  from  their 
very  inception ;  yet,  according  to  the  record, 
it  was  at  no  time  suggested  that  the  trial 
should  not  proceed  before  the  court  as  an 
ordinary  trial  of  a  suit  In  equity.  No  objec- 
tion was  made  to  the  form  of  the  action,  the 
sufficiency  of  the  complaint,  or  the  method  of 
trial  by  either  a  motion  or  a  demurrer,  and 
the  entire  controversy  was  tried  before  the 
court  on  its  merits.  Under  these  circnm- 
stances,  the  appellant  is  in  no  position  to 
argue  that,  inasmuch  as  the  case  involves  a 
right  of  possession  between  plaintiff  and  de- 
fendant, it  should  have  been  tried  at  law  as 
b.  civil  action  in  forcible  entry  and  detainer. 

[2]  Upon  its  merits  the  case  involves  ques- 
tions of  fact  upon  which  the  testimony  is  con- 
flicting. There  were  but  two  witnesses 
sworn  upon  the  trial,  the  plaintiff  and  the 
defendant.  The  plaintiff  testified  to  the  ef- 
fect that  It  was  well  understood  between 
him  and  the  defendant  that  he  had  bought 
the  half  section  under  a  crop  payment  con- 
tract which  rendered  it  necessary  that  he 
dionld  get  the  first  crop,  and  that,  owing  to 
the  failure  of  the  flax  crop  in  1917,  he  was 
compelled  to  hire  his.  seeding  done  in  1918  so 
that  he  nrfgfht  realize  upon  that  crop  in  order 
to  make  good  his  crop  payment  to  the  vendor. 
He  testifies  that  he  told  Llndberg  In  the  fall 
and  winter  of  1918  that  for  the  above  rea- 
sons he  would  not  rent  the  land  either  to» 
him  or  any  one  else.  Llndberg,  on  the  otber 
hand,  testifies  that,  when  Goss  suggested  hir- 
ing the  seeding  done,  he  insisted  that  be 
would  farm  the  land  under  the  1917  con- 
tract and  that  Goss  assented  to  his  doing  so. 
The  testimony  is .  at  variance  throughout 
touching  the  actual  arrangements  ma(^e,  and  i 
the  vejrslon  -of  each  party  as  to  ttielr  conve^ 
satlons  and  transactions  is  consistent  with  I 
his  contention  here.  It  appears,  however, 
from  the  letter  Gos\  wrote  to  the  defendant,  I 
after  his  visit  to  the  farm  in  the  spring  be- 
fore  any  seeding  had  been  done  but*  after  a  I 
little  preparatory  work  by  Llndberg,  thnt 
Goss  clearly  Intended  to  pay  a  reasonalile 
price  for  the  seeding  of  the  crop.  The  pof 
tion  of  the  letter  quoted  above  clearly  la- 
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dicates  that  such  was  his  Intention.  Follow- 
ing this  letter,  we  find  hlnj  yielding  to  Goes' 
direction  and  allowing  approximately  140 
acres  of  the  land  embraced  in  the  contract 
of  the  prevtons  year  to  be  seeded  by  Thomp- 
son for  hire. 

Under  the  record  presented,  the  testimony 
of  the  two  witnesses  conflicts  In  every  vital 
point,  and  the  proper  solution  of  this  case  re- 
quires that  the  flndlngs  shall  be  in  accordance 
with  the  ver^on  of  either  one  party  or  tjie 
other.  We  are  of  the  opinion  that  the  circum- 
stances disclosed  by  the  record  tend  to  support 
the  version  of  the  pla'lntlff,  rather  than  that 
of  the  defendant,  end  the  trial  judge,  who  had 
the  benefit  of  the  appeartnce  of  the  witnesses 
before  him,  having  found  in  favor  of  the 
plaintiff,  we  do  not  feel  Justified  In  disturb- 
ing the  findings. 

The  Judgment  of  the  trial  court  is  there- 
fore In  all  things  aflSrmed. 

GRACE,  J.,  dissents. 

ROBINSON,  J.  (dissenting).  This  action 
presents  a  peculiar;  phenomenon.  It  was 
commenced  In  August,  1918,  and  in  less  than 
a  month  It  found  Its  way  to  this  court.  The 
plaintiff  Is  a  shrewd  lawyer,  a  man  of  means 
and  influence;  he  has  been  a  district  and  a 
Suijreme  Court  Judge.  The  defendant  Is  a 
man  tinleamed  and  poor,  and,  strange  as  it 
may  seem,  his  poverty  is  made  the  comer 
stone  and  the  basis  of  this  action.  Though 
this  is  not  a  replevin  suit  or  an  ejectment 
suit.  It  is  brought  to  settle  a  dispute  concern- 
ing the  possession  of  real  and  personal  prop- 
erty. 

The  plaintiff  avers  that  he  owns  certain 
land  and  the  crop  thereon,  and  that  defend- 
ant Claims  to  own  a  half  Interest  In  the  drop 
and  intends  to  harvest  and  thresh  the  same ; 
that  he  is  insolvent  and  the  head  of  a  family. 
Wberefore  the  plaintiff  has  no  adequate  rem- 
edy at  law,  and  be  demands  that  defendant 
be  enjoined  from  withholding  the  possession 
of  the  property  and  from  harvesting  and 
threshing  It  The  defendant  api)ealj9  from  a 
judgment  against  him.  By  answer  defend- 
ant claims  title  and  possession  imder  a  con- 
tract with  the  plaintiff  whereby  he  (the  de- 
fendant) was  to  crop  the  land,  to  harvest  the 
crop'  for  a  half  Interest  In  the  same. 

Defendant  claims:  (1)  That  jAalntlff  had 
an  adequate  remedy  at  law  and  that  a  par- 
ty may  not  nee  an  injimctlonal  suit  to  re- 
cover the  posseaaloa  of  real  or  personal 
property,  even  though  the  defendant  be  poor. 
(2)  That  plaintiff  did  not  prove 'his  right  to 
the  possession  of  the  property. 

On  the  first  point.  Justice  BIRDZEILIi 
seems  wholly  to  misarorehend  the  position 
of  defendant's  counseL  It  is  that  the  com- 
plaint does  not  state  a  cause  of  action — that 
a  party  may  not  use  an  lnJnncti(M)al  salt  to 
recover  possession  of  land  or  diattela  Of 
course,  no  one  is  so  daffy  as  to  omtend  that 
he  is  entitled  to  a  trial  by  Jury  in  a  proper  in- 


junctional  suit;  but  thid  is  not  such  a  suit 
By  statute,  an  issue  of  ftict  In  an  action  to 
recover  money  only,  or  specific  real  or  per- 
sonal property,  must  be  tried  by  Jury  unless 
a  jury  la  waived.     Section   7808. 

The  constitutional  right  of  trial  by  jury 
would  be  of  little  avail  If  It  might  be  evaded 
by  an  Injnnctional  suit  to  recover  or  de- 
fend money  or  spedflc  real  or  personal  . 
property.  This  court,  and  many  other 
coiuts,  have  held  that  a  party  may  not  re- 
cover either  real  or  personal  property  by  an 
Injonctidnal  suit,  and  that  Is  the  law.  Mar- 
tinson v.  Mareolf,  14  N.  D.  301,  307,  108 
N.  W.  837 !  Warller  v.  Williams,  63  Neb.  148, 
73  N.  W.  530;  28  Cyc.  228,  and  100  decisions 
there  dted. 

Point  2.  But  on  the  real  merits  of  the 
case,  what  are  the  facts  and  probablUtlee 
and  the  vrelght  of  evidence?  It  is  a  fact 
that  lilndberg  has  sown  and  harvested  the 
crop,  and  he  must  have  done  It  at  a  great 
expense.  He  was  to  receive  In  pay  the  rea- 
sonable value  of  his  work  and  expense  or  a 
half  interest  In  the  crop.  In  regard  to  the 
compensation,  the  testimony  of  Goss  and 
Lrlndberg  Is  in  direct  conflict  and  the  one 
does  fairly  cancel  the  other.  H«ice  the  cause 
should  be  determined  by  the  conceded  facts 
and  tbe  probabilities.  It  is  certain  that  in 
1917,  under  a  written  contract  with  the 
plaintiff,  the  defendant  broke  the  land,  seed- 
ed It  to  flax,  and,  in  consideration  of  doing 
the  work  at  a  reduced  price,  it  was  agreed 
that,  if  Goss  was  satisfied  with  the  breaking 
and  seeding,  blndberg  should  have  the  first 
chance  at  the  renting  of  the  land  for  the 
Sropplng  season  of  1918  on  the  following 
terms: 

Goss  to  furnish  seed,  Llndberg  to  double- 
disk  tlve  land  In  the  fall  If  possible,  Goss 
to  fumlsb  1/^  twine  and  ^  thresh  bill  and  to 
take  %  of  the  crop;  the  other  i^  to  go  to 
I/indberg  as  his  share  of  the  1918  crop.  Llnd- 
berg to  deliver  In  the  elevator  without 
charge  Goss'  %  of  the  crop  for  1918. 

Now  It  Is  certain  that  In  1017  Llndberg 
did  a  good  Job  and  did  It  with  the  Inducement 
of  a  half  interest  in  the  1918  crop.  Rebing 
on  that  option,  Llndberg  went  upon  the  land 
in  the  spring  of  1918,  disked  It,  and  cropped 
it;  Goss  furnishing  him  the  seed.  And  it 
is  certain  the  cropping  was  done  without  any 
express  agreement  to  do  it  for  hire,  and 
there  is  no  claim  that  Goss  ever  paid  or  of- 
fered to  pay  for  the  disking  and  seeding,  or 
that  defendant  ever  asked  for  pay.  Indeed, 
that  point  was  raised  by  a  judge  of  this 
court  when  Gosa  first  applied  for  an  order  to 
show  cause,  and  Goes  then  claimed  that  he 
had  made  two  payments;  one  $75,  and  one 
$70.  But  now  it  appears  ftom  the  evidence 
that  the  $75  was  on  a  debt  of  $118,  and  tbe 
$70  was  on  an  order  to  Rogers  Lumber  Com- 
pany. And  when  Goss  settled  for  the  work 
done  in  1917,  he  deducted  the  amount  of  the 
order.  He  deducted  $132,  of  which  $70  was 
for  the  order. 
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As  Gobs  Insiats,  the  defendant  was  poor 
and  in  need  of  money.  He  was  hard  up  and 
"twsted."  Yet,  he  never  asked  Goes  to  pay 
him  for  putting  In  the  crop,  and  Oosa  never 
offered  to  pay  Mm.  According  to  hla  own 
testimony,  he  allowed  this  poor  defendant  to 
act  as  hla  banker  to  finance  his  cropping,  and 
he  never  disputed  Ldndberg'a  right  to  the 
land  under  the  lease  until  a  good  crop  was 
fuUy  assured  and  until  he  had  gone  and 
passed  three  houn  In  looking  over  the  crop. 
Then,  on  July  22,  1918,  he  wrote  Llndberg 
that  he  was  amazed  to  learn  that  he  (Llnd- 
berg) should  claim  an  Interest  In  the  crop. 
And  Llndberg  expressed  au  equal  amassement 
that  Goss  should  questlmi  his  Interest. 

Now  the  plaintiff  is  a  shrewd  lawyer  and 
a  man  of  affairs.  He  knew  well  how  to 
make  a  definite  contract:  he  knew  that,  if 
ha  hired  a  poor  man  to  do  work  by  the  acre^ 
be  should  pay  for  the  work  as  It  was  donew 
And  it  was  not  tor  him  to  put  himself  In  a 
dubious  position  and  to  await  the  maturing 
of  the  crop  before  electing  to  pay  in  cash  or 
by  a  share  of  the  crop.  Under  the  facts  pre- 
sented, if  the  matured  crop  had  been  destroy- 
ed by  hail,  and  tf  Llndberg  had  then  brou^t 
a  suit  to  recover  the  reasonable  value 
of  the  work  and  expenses,  Goss  might  have 
successfully  defended  by  showing  the  op- 
tional lease  and  the  fact  that  Llndberg, 
though  poor  and  needy,  had  never  asked  for 
pay  while  there  was  a  prospect  of  a  crop. 
Goss  knew  that,  when  a  person  puts  in  a  crop 
for  money  hire,  he  wants  his  pay  when  the 
work  Is  done.  He  does  not  wait  until  after 
harvest  and  take  a  chance  of  getting  his  pay 
at  the  end  of  a  lawsuit.  No  one  ever  heard 
or  knew  of  a  poor  man  doing  business  like 
that. 

Now  this  is  really  the  main  point  in  the 
case.  It  was  for  aotae  reason  ignored  by 
Goss,  though  his  attention  was  repeatedly 
directed  to  it  by  a  Judge  of  this  court;  and, 
though  it  WAS  insisted  on  by  counsd  for 
the  defendant,  It  was  also  ignored  by  the 
trial  judge^  and  for  that  reason  his  decision 
is  of  no  weight 

By  {Comparison  the  other  points  are  all 
trivial.  It  is  true  that  on  April  20th,  In 
passing  Llndberg  on  the  road,  Goss  spoke  to 
him  about  letting  one  Archie  crop  120  acres 
of  the  land.  Llndberg  bad  then  disked  120 
acres,  and  he  flared  up  and  said  to  Goss: 
"To  hell  with  you  and  Archie  1"  The  next 
day,  to  mollify  lindberg,  and  to  induce  him 
to  let  Archie  crop  120  acres,  Goss  wrote  him 
quite  a  nice  smooth  letter.  He  says:  My 
principal  reason  is  that  I  bad  to  buy  |400 
worth  of  feed  for  Archie,  and  so  he  Is  paid 
for  it.  Now  I  do  not  feel  that  I  can  afford 
to  pay  him  In  that  way  and  you. too.  Or,  in 
other  words,  to  pay  you  for  It  and  to  loan 
him  the  money  for  the  whole  season,  bard 
as  the  times  are  too.  This  pay  talk  was  put 
In  the  middle  of  the  letter,  and  there  Is  no 
showing  that  Llndberg  gave  it  any  attention. 


And  It  was  no  way  of  saying  that  Llndberg 
should  receive  his  pay  in  money  and  not  In 
a  share  of  the  crop.  And  when  Archie  of- 
fered to  seed  the  120  acres  Llndberg  said  to 
him:  You  may  put  it  in,  but  I  wUl  harvest 
the  crop. 

Truly,  Goss  testifies  that  he  refused  to 
let  the  place  on  shares  to  Llndberg,  saying 
that  be  had  to  have  all  the  crop  of  1918 
to  apply  on  bis  land  contract  And  at>  be 
put  in  evidence  a  contract  to  pay  for  the 
land  by  turning  over  a  part  of  the  crop.  Ass 
the  contract  shows,  he  was  to  pay  on  the 
land  $4,500  November  1,  1017,  aitd  $6,000 
November  1,  1922,  and  the  crop  on  the  land 
was  security  for  the  same.  Of  course,  that 
contract  was  not  material,  and  the  ex-Judge 
should  have  known  better  than  to  put  it  in 
evidence.  He  knew  from  the  experience  in 
1917  that  a  crop  may  prove  a  failure.  He 
knew  It  cost  money  to  pay  help,  to  buy  teama 
feed,  farm  machinery,  and  to  disk,  seed, 
harrow  land,  and  to  harvest  and  thresh  a 
crop.  The  usual  pay  for  such  work  is  pre- 
cisely the  same  as  stated  in  the  optional 
lease,  and  for  such  work  most  men  pr^er 
to  pay  half  the  crop  rather  than  to  pay  for 
It  in  cash  and  take  the  chance  of  baving  no 
crop.  One  year  with  another,  the  risk  and 
expense  of  producing  a  crop  la  equal  to 
half  its  value. 

Finally,  the  burden  of  proof  is  on''tbe 
plaintiff,  and  all  his  testimony  is  fairly  met 
and  canctied  by  the  testimony  of  Llndberg. 
It  is  a  case  wherein  the  actions  of  the  par- 
ties speak  louder  than  words  and  fairly  show 
that  the  cropping  was  done  under  the  <q>tlon- 
al  lease,  and,  with  all  his  poverty,  Llnd- 
berg financed  the  deal  and  took  the  risk  of 
getting  a  crop.  And  the  poverty  of  Llndberg 
Is  no  legal  cause  of  dispossessing  him  by 
an  injunctional  suit  The  complaint  does 
not  state  a  cause  of  action.  Hence  the  ac- 
tion should  be  dismissed. 


RAAD  ▼.  GRANT  «t  aL 

(Supreme  Conrt  of  North  Dakota.    Nov.  4, 1918. 

On  Petition  for  Rehearing,  Nov.  29, 

1918.) 

(Bttktiua  by  the  Court.) 

1.  Appbai.  and  Ekbok  «Ea901— RacoBD— Btm- 
DEN  or  Showihq  Bbbob. 

A  party  who  asserts  error  on  appeal  must 
show  the  existence  thereof  clearly  and  affirma- 
tively from  the  record  itself. 

2.  Appeal  and   E>bbob  «a>907(l)— Recobd— 
Pbesuvptions. 

Where  the  record  ia  incomplete,  it  will  be 
assumed  that  the  portions  omitted,  if  included, 
would  have  sustained  the  decision.  And  where, 
on  any  contingency  in  the  state  of  the  record, 
the  decision  below  might  have  been  valid,  each 
contingency  will  be  presumed. 

3.  Appeal   and    Bbbob    «=9907(3)— MAnsBS 
Determinablk^Pbesumption. 

Where  no  statement  of  case  has  been  set- 
tled, and  the  findings  of  fact  cover  matters  not 
embraced  in  the  issues  formed  by  the  pleadings. 
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it  will  be  presameci  tbat  auch  additional  mat- 
ter* were  properly  made  determinable  by  the 
action  of  the  parties  upon  the  trial. 
4.  Recobd    on    ArvKAii—'BBBomovB    Jjna- 

JCKKT. 

In  the  initant  case,  it  is  KM,  that  a  juds- 
ment  against  the  defendants  predicated  upon  a 
certain  agreement  of  settlement  is  not  shown  to 
be  erroneotn  by  the  record  preaented  on  this 
appeal. 
Bobinson,  J.,  dlsaentinK. 

(AddiHontd  SyOabut  by  Editorial  Btaf.)    ■ 
On  Petition  for  Rehearing. 
6.  Vendor  and  Ptibchaseb  *=>101— Oanckl- 
ULTioJf  OF  Contracts  —  Oppobtunity  to/ 
Avoid  Canckuation.  i 

Tke  policy  of  tlie  law*  of  North  DakoU, ' 
that  executcury  contracts  for  the  sale  of  lands 
shall  not  be  canceled  and  payments  thereon  for-  ' 
feited  Trithout  first  affording  the  purchaser  an 
opportunity    to    comply   with    the    terms    and  i 
obviate  the  cancellation,  wa«  eontinned  in  force 
by  Laws  1917,  c.  151. 

e.  Appkal  and  Bbbob  4=3832(4)— RsBXABiNa 
— Qrounds. 
A  contention  that  a  judgment  should  be  re- 
formed as  against  one  defendant,  first  present- 
ed on  the  petition  for  rehearing,  would  justify 
a  denial  of  the  petition  as  to  sudi  ground. 

Appeal  from  District  Court,  Hettinger 
Goonty ;  W.  C.  Crawford,  Jadge. 

Action  by  Adolph  Raad  against  R.  A. 
Grant  and  another.  Judgment  for  plaintiff, 
and  defendants  aKic^<    Affirmed. 

Jaoobsen  &  Mnrray,  of  Mott,  for  appellants. 

H.  8.  Odle,  of  Mott,  for  respondent 

OHBISTIANSON,  J.  Tbls  Is  an  action  to 
rescind  a  cMitract  for  the  purchase  and 
sale  of  100  acres  of  land,  in  Hettinger  coun- 
ty In  tbls  state,  and  to  recoyer  the  oonstdera- 
tl<m  paid  nsder  tlie  contract. 

Tbe  plaintiff's  dalm,  as  stated  In  the 
complaint,  Is: 

That  the  defendant  B.  A.  Grant  "falsely  and 
frandnlently  represented  tbat  said  land  was  much 
nearer  Mott,  N.  D.,  and  Burt,  M.  D.,  both  mar- 
ket points  for  said  land  than  the  same  in  fact 
is.  That  he  falsely  and  fraudulently  represent- 
ed that  said  land  was  all  good  fanning  land 
with  no  nmbo  or  stone  on  the  same,  when  in 
truth  and  in  fact  tbe  said  land  has  stone  on 
the  same  and  much  of  the  same  is  gumbo.  That 
be  f alsdy  and  fraudulently  represented  that  said 
land  or  place  had  a  good  wdl  of  water  thereon, 
when  in  truth  and  m  fact  the  water  there(»i 
cannot  be  used.  That  he  falsely  and  fraudu- 
lent^ represented  tiliat  said  land  was  worth 
$40.00  per  acre  and  that  all  land  adj<rfning  and 
near  was  gelling  for  that  amount,  when  in 
truth  and  in  fact  said  land  is  not  worth  to  ex- 
ceed the  sum  of  $25.00  per  acre.  That  he 
ttlsely  and  fraudulently  induced  this  plaintiff 
to  buy  said  land  for  the  sum  of  $88.00  per  acre 
or  a  total  of  $6,240." 

And  tbst  tbe  plaintiff,  relying  npon  said 
representations,  agreed  In  writing  to  buy  tbe 
premises  and  paid  to  tbe  defendants  tbe  snm 
of  $1,000  as  part  of  tbe  pnrcbase  price. 
That,  l>y  reason  of  tbe  falsity  of  said  repre- 
sentations, tbe  plaintiff  was  deprived  of  all 
tbe  benefits  which  he  otherwise  would  have 
derived  from  the  purchase,  and  tbat,  as  soon 
as  be  discoTered  that  ttM  representations 


were  false,  he  demanded  a  rescission,  and  a 
return  of  the  $1,000  wblcb  be  bad  paid  to 
tbe  defendants. 

Tbe  defendants  in  their  answer  admit  tbat 
tbey  sold  the  land  in  controversy  to  the  plain- 
tiff under  the  written  contract  attached  to 
the  answer,  and  that  tbe  plaintiff  paid  $1,- 
000  as  part  of  the  purchase  price  according 
to  the  terms  of  such  contract.  Tbe  answer 
further  avers  that  tbe  plaintiff  has  defaulted 
in  the  terms  of  the  contract,  rendering  tbe 
same  subject  to  cancellation,  and  that  the 
defendants  have  elected  to  cancel  and  termi- 
nate the  contract.  The  defendants  prayed 
judgment:  That  plaintiff's  action  be  dismiss- 
ed; that  the  land  contract  be  canceled  and 
terminated,  and  all  rights  of  the  plaintiff 
thereunder  foreclosed;  and  that  tbe  $1,000 
paid  by  the  plaintiff  be  forfeited  to  tbe  de- 
fendants as  liquidated  damages  under  the 
terms  of  tbe  contract. 

Tbe  case  was  tried  to  tbe  court  without  a 
jury.  The  court  made  findings  of  fact, 
among  others,  to  the  effect: 

"That  prior  to  entering  into  said  contract 
the  plaintiff  personally  examined  the  land  on 
two  different  occasions;  that  the  defendants  did 
not  misrepresent  to  the  plaintiff  that  there  was 
no  gumbo  or  stone  on  the  land;  that  the  de- 
fendants did  not  misrepresent  the  distance  of 
said  land  from  Mott  and  Burt;  that  the  defend- 
ants did  not  misrepresent  the  value  of  said 
land;  that  prior  to  the  purdiase  of  the  land  the 
plaintiff  rode  out  from  Mott  to  said  land  on 
two  different  occasions  and  had  an  opportunity 
to  observe  the  distance  of  said  land  from  Mott 
and  Burt;  that  the  plaintiff  did  not  rely  upon 
any  of  the  statements  made  bv  the  defendants 
relative  to  the  situation  of  the  land  or  the  diar- 
acter  of  same;  tliat  at  the  time  of  entering  in- 
to said  contract  the  reasonable  value  of  said 
land  was  $40  per  acre;  that  the  defendants  did 
not  misrepresent  the  well;  that  at  the  time  of 
making  said  contract  said  well  did  contain  aver- 
age North  Dakota  water;  that  said  land  con- 
tained 160  acres  and  had  150  acres  broken 
thereon  and  under  cultivation,  .and  it  was  8% 
miles  from  Mott  and  6  miles  from  Burt;  that 
the  defendants  did  not  commit  any  fraud  upon 
the  plaintiff  in  connection  with  the  sale  of  said 
land." 

Tbe  court  further  found: 

"That  on  the  24th  day  of  September,  1917, 
the  plaintiff  and  defendants  entered  into  the  fol- 
lowing agreement  in  writing:  'September  24th, 
1917.  I  hereby  axree  to  surrender '  to  R.  A. 
Grant  contract  for  deed  which  I  hold  convey- 
ing the  N.  B.  \i  of  14—132-92,  upon  payment 
of  $200.00  on  or  before  December  Itt,  1917, 
providing  that  he  will  be  put  to  no  fur^er  ex- 
pense in  connection  with  tliis  settlement.' " 

Tbe  court  also  found  that  tbe  defendants 
have  at  all  times  been  willing,  ready,  and 
able  to  comply  with  tbe  terms  of  said  land 
contract  and  settlement  agreement,  and  that 
tbe  defendants  have  Incurred  expenses  ag- 
gregating $200  in  conducting  tbe  litigation 
in  the  Instant  case.  Tbe  court  ordered  judg- 
ment: (1)  That  the  contract  "be  and  tbe 
same  is  hereby  in  ail  things  foreclosed  and 
canceled,  and  the  plaintiff  barred  from  all 
right  to  redemption  thereunder,  and  the  de- 
fendants be  and  tbey  are  hereby  given  Im- 
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mediate  possession  of  said  premises,  and  de- 
fendants' title  to  said  premises  Is  quieted 
as  to  any  and  all  claims  of  the  plaintiff  to 
said  land."  (2)  That  the  plaintiff  have  Judg- 
ment against  the  defendants  for  the  sum  of 
$200  with  Interest  thereon  at  6  per  cent  from 
September  24,  1917.  (3)  That  each  party 
pay  his  o\vn  costs  and  disbursements.  Judg- 
ment was  entered  as  ordered,  and  defendants 
appeal. 

[1-3]  The  only  error  asslgnpd  on  this  ap- 
peal Is  that  the  court  erred  In  rendering  judg- 
ment against  the  defendants  for  $200  and  In- 
terest. The  appeal  Is  taken  from  the  Judg- 
ment roll  proper.  No  statement  of  case  has 
been  settled.  Hence  we  have  no  means  of 
knowing  what  evidence  was  Introduced,  stip- 
ulations made,  or  proceedings  had  In  the 
court,  below.  We  have  before  us  merely  the 
pleadings,  the  findings  of  fact,  conclusions  of 
law,  and  the  Judgment.  It  Is,  of  course, 
elementary  that  the  Judgment  comes  before 
us  with  all  presumptions  In  Us  favor.  And 
the  appellant  had  the  burden  of  showing  er- 
ror. And  he  must  present  a  record  affirm- 
atively showing  such  error.  2  Ency.  PL  & 
Pr.  423,  424;  Erickson  v.  Wiper,  33  N.  D. 
193,  225,  157  N.  W.  592.  "A  mere  suspicion 
pr  color  of  error  Is  not  sufficient,  but  every 
reasonable  Intendment  establishing  the  reg- 
ularity of  the  decision  rendered  must  be 
removed,  as  all  doubtful  Interpretations  will 
be  resolved  In  favor  of  the  validity  of  the 
action  of  the  trial  court."  2  Ency.  PL  &  Pr. 
425.  Where  a  material  fact  or  circumstance 
essential  to  establish  the  error  Is  omitted, 
the  presumption  on  appeal  is  that  it  would 
have  sustained  the  decision  objected  to,  U 
Included.  And  where  the  record  does  not  af- 
firmatively show  error.  It  will  be  presumed 
"that  every  proceeding  below  essential  to 
its  validity  was  validly  taken,  and  that  every 
fact  essential  to  its  regularity  was  legally 
shown.  And  where,  on  any  contingency  in 
the  state  of  the  record,  the  decision  below 
might  have  been  valid,  such  contingency  will 
be  80  presumed."  2  Ency.  PL  &  Pr.  425, 
42M33. 

And  so,  while  the  settlement  agreement 
was  not  an  issue  under  the  pleadings,  we 
must  assume  that  it  properly  became  one  by 
action  of  the  parties  during  the  course  of 
the  triaL  The  plaintiff  in  his  brief  asserts 
that  the  agreement  was  offered  in  evidence  by 
the  deftodants.  '  As  already  stated,  we  have 
no  means  of  knowing  what  the  fact  is  with 
respect  to  the  admission  of  this  agreement; 
but  we  must  assume,  in  support  of  the  de- 
cision api)ealed  from,  any  contingency  which 
might  have  occurred  upon  the  trial  under 
which  it  might  have  been  proper  for  the 
court  to  render  the  Judgment  which  It  did. 
Hence  we  must  assume  that  the  settlement 
agreement  came  properly  before  the  court 
by  action  of  the  defendants  themselves. 

[4]  It  will  be  observed  that  the  defendants 
prayed  for  afiirmatlve  equitable  relief  against 
the  plaintiff,  and  defendants  were  awarded 


the  affirmative  relief  asked.  The  l*nd  con- 
tract was  adjudged  canceled,  plaintiff's  rights 
In  the  land  were  terminated,  and  defendants 
were  awarded  the  immediate  possession  of 
the  land.  In  this  connection.  It  should  be 
noted  that  there  is  nothing  to  indicate  that 
the  defendants  ever  served  notice  of  cancel- 
lation of  the  land  contract  as  required  by 
article  4,  c.  30,  COde  of  Civil  Procedure.  Nor 
Is  there  any  contention  that  the  defendants 
have  paid  to  the  plaintiff  the  amoimt  stip- 
ulated in  the  settlement  agreement,  or  that 
they  have  made  offer  of  payment,  followed  by 
deposit,  In  accordance  with  section  5815, 
Compiled  Xaws  1913,  and  thereby  extinguish- 
ed the  obll^tlon.  The  defendants  avail- 
ed themselves  of  the  settlement  agreement, 
and  received  the  benefits  of  its  provisions, 
upon  the  trial.  The  defendants  were  award- 
ed immediate  possession  of  the  land,  and  all 
rights  of  the  plaintiff  thereto.  Including  the 
right  of  redemption,  were  annulled.  This 
portion  of  the  Judgment  was  decidedly  favor- 
able to  the  defendants.  It  was  more  favor- 
able than  the  court  was  required  to  render 
under  the  facts  found — If  the  settlement 
agreemMit  Is  excluded.  It  seems  probable  that 
It  was  on  the  strength,  and  by  virtue,  of  that 
agreement  that  the  court  decreed  that  the 
plaintiff  be  barred  from  all  right  of  re- 
demptltm  in,  defendants  given  immediate  jws- 
sesslou  of,  and  defendants'  title  guleted 
against  all  claims  of  the  plaintiff  to,  the  land. 

On  this  appeal,  the  defendants  seek  to 
retain  the  benefit  of  this  favorable  portion 
of  the  Judgment.  They  have  carefully  lim- 
ited their  assignments  of  error  so  as  to  as- 
sail only  that  portion  of  the  Judgment  which 
awards  to  the  plaintiff  Judgment  against  the 
defendants  for  the  amount  stipulated  to  be 
paid  under  the  settlement  agreonent.  Tbe 
only  question  presented  on  this  appeal  is 
whether  that  portion  of  the  Judgment  should 
be  eliminated,  and  the  remainder  of  the  Judg- 
m«it  allowed  to  stand.  TJpmi  the  record  be- 
fore us,  we  are  not  prepared  to  say  tJmt  the 
trial  court  erred  in  rendering  the  Judgment 
which  It  did.  The  defendants  asked  for  and 
received  equitable  relief.  We  cannot  say 
that  the  trial  court  erred  in  requiring  these 
defendants  to  pay  to  the  plaintiff  the  amount 
stipulated  in  the  settlement  or  compromise 
agreement  of  September  24,  1917. 

It  follows  from  what  has  been  said  that 
the  Judgment  appealed  from  must  be  af- 
firmed.   It  Is  so  ordered. 

GRACES  J.    I  concur  In  the  result. 

ROBINSON,  J.  (dissenting).  This  Is  an 
action  to  rescind  a  contract  for  the  purdutse 
and  sale  of  a  quarter  section  of  land  which 
Is  about  ten  miles  from  Miott  In  Hettinger 
county,  N.  D.  {NB%  14r-134— 82).  In  May, 
1917,  the  plaintiff  contracted  to  buy  the 
land  at  $89  an  acre  and  to  pay  (as  he  did) 
$1,000  cash  and  the  balance  at  stated  times 
vrith  Interest  and  to  pay  the  taxes  for  the 
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year  1917,  and  during  that  year  the.  defend- 
ant reserved  to  himself  the  use  of  the  land. 
And  thus  the  sale  price  was  about  $46  an 
acre. 

The  complaint  avers  that,  to  Induce  the 
plaintiff  to  make  the  contract  and  to  pay 
$1,000  cash,  U.  A.  Grant  falsely  misrepre- 
sented the  nearness  of  the  land  to  Motit  and 
Burt,  the  nearest  market  towns;  and  that 
It  was  all  good  farming  land  with  no  gumbo 
or  stones  and  that  it  had  a  good  well  and 
that  It  was  worth  $40  an  acre,  and  that  all 
adjacent  land  was  selling  at  $40  an  acre; 
that  plalntifT  relied  on  said  representations, 
which  were  wholly  false.  The  well  did  not 
contain  water  fit  for  use,  and  there  was  on 
the  land  much  stone  and  gumbo,  and  it  was 
not  worth  over  $25  an  acre. 

In  the  brief  of  counsel  for  plaintiff,  It  Is 
said  that  at  the  time  of  contracting  plaintiff 
waa  a  mere  boy  In  his  early  twenties,  and 
he  resided  at  Madison,  S.  D.;  that  In  Hay, 
1917,  plaintiff  arrived  at  Mott  with  a  con- 
federate of  Grant,  was  given  a  sumptuous 
dinner,  and  taken  on  a  car  to  overlook  the 
country  and  to  see  the  land ;  that  about  dusk 
Grant  drove  hurriedly  along  one  side  of  the 
land,  falsely  assuring  the  iplalntlff  that  it 
was  all  the  same  as  that  along  the  road, 
that  It  had  a  good  well  and  was  free  from 
stones  or  gumbo,  and  that  It  was  only-S  miles 
from  Mott,  when  In  truth  it  was  10  miles 
from  Mott.  It  had  several  acres  of  stone 
and  gumbo  land,  and  the  well  was  unfit  for 
use. 

The  answer  denies  any  fraud  or  misrepre- 
sentation and  avers  that  the  defeadants  have 
been  damaged  by  reason  of  the  sale  ia  the 
sum  of  $3,000  or  more.  It  demands  a  re- 
scission of  the  contract  and  a  forfeiture  of  the 
$1,000.  The  action  was  commenced  in  due 
time,  to  wit,  November  13,  1917.  On  March 
15,  1917,  judgment  was  entered,  and  on 
March.  20th  defendants  appealed.  Though 
'  it  is  not '  alleged  In  the  answer  the  court 
found  that  the  parties  had  made  a  writt^i 
agreement  4is  folloWB : 

"September  24,  1917.' 

"I  hereby  agree  to  sqrrender  to  B.  A.  Grant 
contract  for  deed  which  I  hold  conveying  the 
northeast  quarter  of  14 — 132—92  upon  payment 
of  $200,  and  K.  A.  Grant  agrees  to  surrender 
all  notes  given  wjtii  said  contract  and  to  pay 
$200  on  or  before  December  1,  1917,  if  not  put 
to  further  expense  in  connection  with  the  set- 
tlement. [Signed]    Adolph    Raad. 

"R.  A.  Grant." 

The  Judgment  1^  that  the  contract  be,  can- 
celed and  that  Grant  pay  the  $200.  The  con- 
dittooal  promise  to  pay  $200  amounts  '  to 
nothing.  It  was  not  an  accord  and  satisfac- 
tion. It  was  repudiated  by  Grant,  and  it 
was  not  pleaded,  and  It  should  not  have 
been  received  in  evidence.  The  Judgment 
dionld  have  been  In  favor  of  the  platntlft 
for  a  rescission  of  the  contract  and  a  re- 
turn of  the  $1,000  with  Interest,  or  It  should 
have  been  for  the  foreclosure  of  the  contract 
by  a  sale  of  the  land  or  by  giving  the  plain- 


tiff a  reasonable  time  to  make  bis  payment  In 
accordance  with  the  contract. 

It  Is  true  the  contract  contains  the  clause 
that.  In  case  the  purchaser  falls  to  make  any 
payment,  the  contract  shall  at  the  option  of 
Grant  be  canceled  and  an  payments  shall 
be  forfeited  and  retained  as  damages;  but 
the  province  of  equity  is  to  grant  relief  from 
penalties  and  forfeitures,  and  not  to  enforce 
them.  "The  rule  Is  practically  absolute  that 
equity  will  not  lend  Its  aid  to  enforce  either 
a  penalty  or  a  forfeiture."  16  Gye.  75,  80. 

A  party  to  a  contract  may  rescind  the 
same  In  the  following  cases: 

(1)  If  the  consent  of  the  party  resclndtng 
was  given  by  mistake  or  obtained  by  fraud 
or  undue  influence.  Comp.  Laws,  5936.  Un- 
due Influence  consists: 

(a)  In  the  use  by  one  In  whom  confidence 
Is  reposed  by  another  of  such  confidence  for 
the  purpose  of  obtaining  an  unfair  ndvan- 
tage  over  him. 

(b)  In  taking  an  unfair  advantage  of  an- 
other's credulity  or  weakness  of  mind. 

(c)  A  contract  by  a  minor  between  18  and 
21  years  may  be  rescinded  or  disaffirmed 
as  of  course,  on  returning  the  consideration. 

The  young  are  credulous  and  trusty.  They 
make  quick  friendships  and  are  very  liable 
to  imposition.  The  law  is  not  disposed  to 
look  with  fltvor  on  overrea(Mng  and  mt- 
senipnlons  contracts.  It  Is  not  more  im- 
portant to  protect  the  ph^rtcally  weak 
against  assaults  of  the  strong  and  powerful 
than  to  protect  the  mentally  weak  or  credu- 
lous against  the  cunning  devices  of  the  art- 
ful and  unscrupulous. 

While  the  record  does  not  present  a  state- 
ment of  the  case,  there  are  fhets  whlcli  do 
speak.  The  tdaintlff  is  ladclng  In  years  and 
in  shrewdness,  and  his  counsel  is  a  young 
lawyer  just  commencing  the  practice.  De- 
fendant is  a  shrewd  land  trader,  and  he  has 
no  burden  of  scruples.  In  May,  1917,  he 
received  from  Uie  boy  plaintiff  $1,000'  'dn 
a  sharp  and  overreaching  land  coiifract, 
and  he  has  shown  himself  perfectly  willing 
to  keep  the  land  and -the  money.  He' has 
always  retained  possession  of  the -land 'and 
has  never  glvMi  the  plaintiff  any'  value  for ' 
his  money.  He  has  Induced  the  plaintiff  to 
sign  a  paper  releasing  his  dalm  to  the  land 
and  the  money  for  a  mere  conditional  prom- 
ise to  v«y  him  $200,  and  no^,  without  offer- 
ing to  pay  $1,  he  is  willing  to' retain  the  land 
and  the  $1,000  of  plaintiffs  money.''    ' 

The  court  may  well  take  bffldal  notice  of 
what  is  generally  known  '  concerning  the 
average  rainfall,  the  crop,  and  land  ynliibs 
In  Hettinger  county.  $25  to  $30  an  acre  is 
a  good  price  for  any  ordinary,  qiiarter  sec- 
tion of  land.  EJJtpert  oplplon  fixes  the  aver- 
age valuation  at  $17.62.  In  township  134  of 
range  92,  the  assessed  valuation  per  acre 
Is  $3.92,  and  most  of  the  land  in  that  town- 
ship is  nearer  market  and  better  located  than 
section  14.  Manifestly  there  was  a  mistrial 
and  a  gross  miscarriage  of  Justice.     Ueuce 
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the  judgment  should  be  reversed,   and   a 
new  trial  granted. 

This  case  has  been  decided  without  any 
conference,  and  the  result  of  the  majority 
opinion  is  to  permit  a  robbery  to  the  amount 
of  $800. 

On«  Petition  for  Behearing. 

PER  CDRIAM.  Defendants  have  petition- 
ed for  a  r^earing.  They  contend  that  our  de- 
cision In  this  case  is  omtrary  to  the  rule  an- 
nounced in  Regent  State  Bank  v.  Grimm,  35 
N.  D.  290,  159  N.  W.  842.  An  examinaUon 
of  the  dedsicm  in  the  Orimm  Oase  will  dis- 
close that  in  that  case  we  expressly  recognis- 
ed the  rule  which  We  lnvH)ked  in,  suatain- 
ing  the  Judgment  in  the  case  at  bar. 

It  is  also  contended  that  in  our  former 
opinion  we  held  it  to  be  necessary  to  serve 
notice  of  cancellaUou  of  a  land  contract  as 
a  prerequisite  to  the  maintenance  of  an  ac- 
tion to  cancel  sadx  contract;  and  that  in  so 
doing  we  overlooked  chapter  151,  Laws  of 
1017,  which  provides  that  such  notice  "shall 
not  be  deemed  necessary  where  the  contract 
in  question  is  sought  to  be  terminated  by  an 
action  at  law,  or  in.  equity  brought  for  that 
purpose  upon  failure  to  perform."  This 
contention  is  based  upoa  an  erroneous  prem- 
ise. We  did  not  hcdd  in  our  former  opinion 
that  service  of  notice  of  cancellation  was  a 
necessary  Jurisdictional  prerequisite  to  an 
actioi}  to  canc^  a  land  contract  In  fact, 
we  have  expressly  held  (in  another  case) 
that  sudi  contract  may  be  canceled  by  ac- 
tion without  the  prior  service  of  notice  of 
cancellation.  It  is  a  fact,  however,  that 
in  many  cases  such  notice  has  been  served 
prior  to  the  Institution  of  the  action  to  can- 
cel the  contract  And  obviously  a  different 
Judgm«)t  might  properly  be  rendered  where 
notice  of  canceUati<»i  has  been  served  from 
that  which  might  be  rendered  where  It  has 
not 

[5]  We  referred  to  the  fact  that  notice  of 
cancellation  had  not  bem  served  in  discuss- 
ing the  terms  of  the  judgment  rendered  by 
the  trial  court  It  has  been  the  policy  of 
our  laws  for  a  long  period  of  years  tliat 
executory  contracts  for  the  sale  of  land  shall 
not  be  canceled  and  payments  thereon  for- 
feited without  first  affording  the  vendee  an 
opportunity  to  comply  with  the  terms,  and 
obviate  the  cancellation,  of  the  contract 
The  vendor  may  not  by  stipulation  in  the 
contract  reserve  the  right  to  declare  a  can- 
ceIlati<Hi;  nor  can  he  declare  such  cancella- 
tion except  by  service  of  written  notice  stat- 
ing the  grounds  of  default.  Sections  8110- 
8122,  C.  L.  1913.  Under  the  original  statute 
enacted  in  1008  (chapter  204,  Laws  1903), 
the  vendee  was  allowed  "thirty  days  after 
the  service  of  such  notice  uiwn  him  in  which 
to  perform  the  conditions  or  comply  with  the 
provisions  upon  which  the  default  shall  have 
occurred."  And  such  compliance  obviated 
a  cancellation,  and  caused  the  contract  to  re- 


main in  full  force.  Section  8122,  supra. 
This  policy  was  not  only  continued  In  force 
by  chapter  151,  Laws  1917,  but  the  time  al- 
lowed to  the  vendee  in  which  to  make  com- 
pliance was  extended  to  six  months.  Of 
course,  where  a  contract  Is  sought  to  be  can- 
celed by  an  equitable  action,  the  court  la 
required  to  proceed  on  equitable  priudplea 
and  render  such  Judgment  as  the  equities  in 
the  Case  Justify.  In  the  case  at  bar  the  de- 
fendants Introduced  in  evidence  a  certain 
settlement  agreement  The  trial  court  gave 
them  the  benefit  of  the  provisions  of  sudi 
agreement,  and  ordered  a  cancellation  of  the 
contract  without  right  of  redemption,  and 
awarded  the  defendants  the  immediate  pos- 
session of  the  premises.  In  awarding  such 
r^lef,  the  court  also  required  the  defendants 
to  pay  the  amount  which  they  had  agreed 
to  pay  in  such  agreement  We  refused  to  in- 
terfere vrtth  this  latter  provlMon  of  the 
Judgment  The  views  of  the  cotirt  have  un- 
dergone tio  change  on  this  point  since  the 
decision  was  handed  down. 

[S]  It  is  insisted,  however,  that  in  any 
event  the  Judgment  should  be  reversed  aa 
against  BJthel  M.  Grant  for  the  reason  that 
she  did  not  sign  the  settlement  agreement 
This  question  is  presented  for  the  first  time 
on  the  petition  for  rehearing.  Tills  fact 
alone  would  Justify  a  denial  of  the  petition 
as  to  this  ground.  Sweigle  ▼.  Gates,  9  N. 
D.  538,  84  N.  W.  481.  But  in  this  case  a  de- 
nial of  the  petition  also  as  to  this  ground 
may  well  be  placed  upon  the  merits  of  the 
proposition,  for  the  findings  of  fact  are  to 
the  effect  tliat  "the  plaintiff  and  defendants 
entered  into''  the  "agreemait  in  writing." 

The  former  decision  wiU  stand.  A 'rehear- 
ing is  denied. 


HBROLO  T.  HILL  «t  aL 

(Supreme  Court  of  North  Dakota.     May  21, 

1918.     Rehearing  Denied  Nov.   18,  1918.) 

(ByUdbu*  It  tU  OovrU 

1.  AccoxmT  ^=>1,  18,  20(2)— OBBorroBS-Ap- 

PUCATION. 

Upon  an  action  for  an  accounting,  judgment 
in  the  trial  court  was  had  in  favor  of  the  de- 
fendant, and  upon  examination  of  all  the  evi- 
dence upon  which  such  judgment  is  baaed,  heli, 
that  sudi  judgment  should  be  modified,  for  the 
reason  that  the  plaintiff  is  entitled  to  varioas 
credits  for  which  he  had  not  been  credited,  ei- 
ther by  the  defendant  or  by  the  trial  court 

CSiristianson,  J.,  dissenting. 

(Additional  ByHaius  (y  Biitoriat  Staff.) 

2.  Account  «=»18— Evidence. 

Where  plaintiff,  after  his  chedts  to  defend- 
ant's intestate  were  paid  and  returned,  wrote  os 
them  the  words  "Payment  on  land,"  witlMot 
any  wrong  motive  or  any  advantage  to  plaintiff, 
such  words  would  not  vitiate  the  cheeks,  even 
if  payee  had  not  consented  to  their  addition. 

3.  Payment  «=»88(1)— Application  of  Pat- 

ICENTS— HlOHT   OF    DlBTOB. 

A  debtor  ba»  in  the  first  instance  the  legal 
right  to  direct  upon  what  debt,  note,  or  obliga- 
tion the  amount  of  his  checks  should  be  applied. 
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4.  CoirpBOMiSE  AW»  SETnj;MKNT  *a»17(l)  — 
ErracT. 
The  law  looks  with  favor  upon  settlements 
bonestly  and  fairly  made,  and  such  a  settle- 
ment should  be  considered  as  disposing  of  all 
disputed  matters  in  contemplation  of  parties  at 
time  of  settlement,  and  which  received  their 
consideration. 

Appeal  from  District  Coqrt,  Cass  Oonnty; 
Caias.  A.  Pollock,  Judge. 

Action  for  an  acconntlng  by  John  H.  Her- 
old  against  Jotm  A.  Hill,  as  administrator 
of  the  estate  of  George  Harrison  Hill,  de- 
ceased, and  others.  Judgment  for  defendant 
administrator,  and  plaintiff  appeals.  Modi- 
fied. 

Barnett  &  Richardson,  of  Fargo,  for  ap- 
pellant. 

W.  J.  Courtney,  of  Page,  and  Pollock  & 
Pollock,  of  Fargo,  for  respondent. 

GRACE,  J.  Appeal  from  the  Judgment  of 
the  district  court  of  Cass  County;  Chas.  A. 
Pollock,  Judge. 

This  Is  an  action  for  an  acconntlng, 
brought  by  the  plaintiff  against  the  defend- 
ant John  A.  BUI,  as  administrator  of  the 
estate  of  George  Harrison  Hill,  deceased. 
It  appears  from  the  pleadings  that  plaintiff 
held  a  certain  crop  contract  for  the  purchase 
of  land  from  one  Peter  McLechlln,  then  own- 
er of  said  land,  which  land  was  described 
as  the  east  one-half  of  section  27,  township 
143,  range  63,  Cass  county,  N.  D.  It  also 
appears  that  during  the  year  1906,  plaintiff 
and  said  George  Harrison  Hill  entered  Into 
an  agreement  wherein  Hill  agreed  to  take 
over  said  premises  from  McLachlin,  and  to 
take  over  and  pay  the  McLachlin  contract, 
and  Issue  to  the  plaintiff  a  new  contract  for 
deed  covering  the  premises.  It  also  appears 
that  nt  the  time  of  taking  over  such  con- 
tract to  such  land  by  Hill  to  McLachlin,  and 
the  issuance  of  the  new  contract  by  Hill  to 
plaintiff,  the  plaintiff  was  Indebted  to  Hill 
on  account  of  other  Indebtedness,  exclusive 
of  the  contract,  in  the  sum  of  $2,720.24  r 
$647.76  of  .this  other  Indebtedness  was  added 
to  the  contract  price  of  such  land  as  be- 
tween Hill  and  the  plaintiff,  and  of  course 
reduced  the  other  indebtedness  to  that  ex- 
t«it.  The  complaint  alleges  that  such  oth- 
er Indebtedness  was  from  time  to  thne  re- 
duced by  payments  until  December  18,  1910, 
when  a  new  note  was  given  for  the  unpaid 
balance  In  the  sum  of  11,520.40,  which  note 
the  plaintiff  alleges  has  been  paid.  Plain- 
tiff farther  alleges  that,  during  the  years 
1910,  1911,  and  1912,  he  farmed  certain 
school  lands  for  said  Hill,  being  part  of  sec- 
tion 36,  township  143,  range  53.  Plaintiff 
dalms,  in  his  complaint,  that  It  was  agreed 
between  Hill  and  the  plaintiff  that  the  plain- 
tiff should  receive  credit  upon  the  contract 
and  note  of  Indebtedness  existing  and  owing 
from  plaintiff  to  Hill,  for  the  reasonable 
value  of  plalntUTs  services  in  farming  and 


caring  for  said  land  and  the  crops  thereof, 
and  that  by  reason  thereof  the  plaintiff  Is 
entitled  to  credits  to  the  extent  of  $2,200. 
Plaintiff  also  makes  claim  for  certain  thresh- 
ing performed  for  Hill  and  one  Llnderman 
during  the  years  1911  and  1912,  on  a  portion 
of  the  school  land  which  Llnderman  had 
rented  from  HllL  In  addition  to  this,  plain- 
tiff also  produced  at  the  trial  a  large  num- 
ber of  checks,  whl<*  were  made  payable  to 
Hill,  and  wlilch  were  cashed  and  the  money 
received  by  Hill.  There  were  also  some  re- 
ceipts executed  by  Hill  to  the  plaintiff,  fOr 
other  money,  and  there  are  other  various 
claims  by  the  plaintiff  against  Hill,  ail  of 
which  are  referred  to  In  the  complaint,  the 
pleadings,  or  the  testimony,  and  to  which 
we  need  not  more  specifically  refer,  but 
which  aggregate  |9,000. 

The  answer  admits  the  making  of  the  con- 
tract from  Hill  to  the  plaintiff,  and  sets 
forth  that  the  consideration  of  sodi  con- 
tract was  $6,720,  made  up  of  the  amount 
owing  McLachlin,  plus  $647.76  of  the  other 
Indebtedness  owing  from  plaintiff  to  HIIL 
In  admtlon  to  this,  the  answer  claims,  by 
reason  of  the  other  Indebtedness,  that  plain- 
tiff was  owing  HUl  the  further  sum  of  $2,- 
208.84.  Defendant,  by  way  of  further  de- 
fense, alleges  that  Hill  loaned  money  to  the 
plaintiff,  advanced  money  for  him  and  on 
his  account,  furnished  him  merchandise,  and 
that  from  time  to  time  settlements  were  had 
and  made  between  said  plaintiff  and  Hill, 
in  which  settlements  plaintiff  was  charged 
with  such  loans  and  advances  of  money  and 
merchandise,  and  credited  with  all  payments 
made  by  him  to  said  Hill,  and  the  defend- 
ant claims  a  balance  due  upon  such  contract 
and  all  other  alleged  Indebtedness  fi-um 
plaintiff  to  Hill  in  a  very  large  amount,  au^ 
the  trial  court  awarded  the  defendant  judg 
ment  In  the  sum  of  about  $9,683.97. 

[1]  It  will  be  seen,  therefore,  that  the  par 
ties  are  a  great  distance  apart  as  to  the 
actual  condition  of  the  account  between 
them.  It  is  perfectly  plain  that  there  is 
gross  error  somewhere.  It  is  perfectly  plain, 
also,  that  the  estate  of  George  Harrison 
HIU  must  account  to  the  plaintiff  for  all 
money  which  it  is  shown  Hill  received,  and 
must  show  the  application  of  such  money 
either  upon  the  land  contract  or  upon  oth- 
er indebtedness  due  from  plaintiff  to  Hill. 
The  estate  of  George  Harrison  Bill  must 
also  show  where  any  other  credits  which  the 
plaintiff  was  entitled  to  were  credited ;  that 
Is,  upon  what  indebtedness  were  such  cred- 
its, if  any,  applied.  We  will  refer  to  these 
matters  further  when  we  discuss  some  of  the 
credits,  other  than  payments  of  money,  to 
which  plaintiff  claims  to  be  entitled.  The 
defendant  must  account  for  all  the  payments 
of  whatever  kind  or  character  made  by  the 
plaintiff  to  George  Harrison  HUl,  and  all 
the  credits  to  which  plaintiff  may  show  him- 
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self  entitled,  and  U  the  defendant  falls  to 
account  for  any  euch  payments,  whether  by 
check,  money,  or  other  credits.  It  would  seem 
that  the  plaintiff,  as  a  matter  of  law,  would 
be  entitled  to  recover  Judgment  for  all  such 
credits  and  payments  for  which  he  has  not 
been  credited,  and  failure  of  the  defendant 
to  account  to  the  plaintiff  for  all  such  cred- 
its, moneys,  and  checks  paid  to  George  Har- 
rison Hill  cannot  be  excused  on  the  ground 
that  the  accounts  were  not  kept  in  as  good 
order  from  the  standpoint  of  bookkeeping 
as  they  might  have  been,  nor  by  the  further 
fact  that  the  transactions  between  the  par- 
tics  were  many.  It  seems  that  a  fairly. good 
record  of  a  great  deal  of  the  business  be- 
tween the  parties  was  kept. 

The  first  matter  which  is  contended  by  the 
plaintiff  to  be  an  error  is  the  amount  of  the 
McLachlin  contract  at  the  time  It  was  taken 
over  by  Hill.  At  that  time,  the  contract 
that  had  existed  between  McLachlln  and 
Herold  was  figured  up,  and,  when  $647.76 
of  plaintiff's  other  indebtedness  was  added 
to  the  balance  estimated  to  be  due  upon 
the  contract  between  ilcLachlln  and%Ierold, 
the  amount  was  $6,720,  which  was  the 
amount  inserted  in  the  new  contract  be- 
tween Herold  and  Hill  as  the  balance  due 
upon  the  contract  for  the  land  in  question. 
The  plaintiff.  Insists  that  the  total  of  the 
balance  of  such  contract  between  McLachlln 
and  Herold,  as  figured  by  Wilson,  Is  too 
great  by  $200.  The  difference  between 
plaintiff's  figures  and  those  upon  which  the 
defendant  acted  probably  arises  from  the 
employment  of  a  different  method  in  com- 
puting interest.  It  may  be  possible  that  the 
method  adopted  by  the  defendant  was  not 
the  most  accurate  method,  but  it  roust  also 
be  conceded  he  must  have  settled  and  paid 
McLachlln  upon  the  basis  of  the  amount 
found  to  be  due  McLachlln  by  the  method  of 
calculation  used  by  defendant.  If  this  as- 
siunptlon  be  true,  Hill  gained  nothing,  even 
If  the  most  proper  method  of  computing  in- 
terest were  not  used.  Herold  and  Hill  en- 
tered into  the  written  contract,  wherein  Her- 
old agreed  to  pay  thd  balance  due  upon  the 
new  contract  which  had  been  ascertained,  to 
which  had  been  added  a  certain  portion  of 
plaintiff's  Indebtedness  to  which  we  have 
above  referred.  There  appearing  to  be  no 
fraud  in  the  matter  of  ascertaining  the  bal- 
ance due  upon  the  McLachlln  contract,  nor 
any  undue  advantage  appearing  intentional- 
ly to  have  been  taken  and  Herold,  having 
made  no  complaint  at  the  time  the  amount 
thereof  was  ascertained,  nor  at  any  time  so 
far  as  we  have  been  able  to  determine  un- 
til the  bringing  of  this  action,  and  a  long 
period  of  thne  having  elapsed  since  the  mak- 
ing of  the  new  contract,  Herold  must  be  held 
to  be  bound  by  the  amount  inserted  in  the 
new  contract. 

We  are  of  the  opinion  that  the  amount 
stated  in  the  new  contract,  less  the  $647.76 


of  other  indebtedness  which  was  added  to 
the  balance  due  on  the  McLachlln  contract, 
must  be  taken  to  be  the  actual  balance  due 
upon  the  McLachlln  contract  at  tiie  time  of 
the  execution  of  the  new  contract,  and  that 
that  balance,  together  with  $647.76,  must  be 
conceded  to  be  the  actual  consideration  for 
the  new  contract  at  the  time  of  its  execu- 
tion. The  plaintiff's  claim,  that  the  balance 
due  upon  the  McLachlln  contract  is  $200  in 
excess  of  the  true  amount  doe  thereon  at 
the  time  the  same  was  taken  over  by  Hill, 
cannot  be  allowed. 

At  the  trial,  the  plaintiff  offered  in  evi- 
denee  10  checks,  aggregating  $2,598.74,  wbldi 
were  Issued  by  the  plaintiff  to  G.  H.  Hill, 
and  they  were  indorsed  by  Hill  and  paid  by 
the  bank  from  which  they  were  drawn,  and 
Hill  got  the  money  for  them.  These  checks 
were  Exhibits  12,  13, 14.  15,  16,  23,  21,  18,  25, 
and  26.  Plaintiff  claims'  he  received  no  cred- 
it for  &af  of  these  checks  upon  Bxhibit  11, 
the  note  representing  the  balance  due  under 
the  new  contract  or  otherwise.  On  examhia- 
tion,  such  note  disclosed  no  credit  for  any 
of  such  checks,  with  one  exception.  Exhibit 
26,  a  check  dated  March  5,  ISIO,  for  $134, 
is  credited  on  Exhibit  11.  This,  deducted 
from  $2,598.74,  the  sum  of  such  checks,  leaves 
$2,464.74,  which  was  not  Indorsed  upon  Ex- 
hibit 11,  nor  does  it  appear  that  the  plain- 
tiff received  credit  upon  any  other  obligation 
which  he  owed  the  defendant.  Clearly,  the 
plaintiff  is  entitled  to  credit  for  the  $2,464.74. 

[2]  These  checks  seem  to  have  been  disre- 
garded by  the  trial  court  This  may  have 
been  on  the  theory  that' the  indorsement  of 
the  words  "Payment  on  land"  by  the  plaintiff 
on  the  checks  in  question  after  their  pay- 
ment vitiated  them  as  a  credit  upon  any  in- 
debtedness owing  by  the  plaintiff  to  the  de- 
fendant. We  think  it  must  be  conceded  that 
the  additional  words  "Payment  on  land" 
were  placed  upon  the  checks  after  tbey  had 
been  paid,  and  after  their  return  to  the 
possession  of  the  plaintiff;  but  if  the  plain- 
tiff, by  the  addition  of  such  words  after  the 
return  of  the  checks  to  him,  had  no  evil 
motive  in  adding  such  words  to  the  checks, 
and  did  not  thereby  gain  any  advantage  for 
himself,  and  there  was  no  evU  intent,  and 
the  motive  was  Identification,  it  is  difficult 
to  see  how  snch  action  could  vitiate  the 
checks,  even  If  the  defendant  had  not  con- 
sented to  the  placing  of  such  additional 
words  upon  the  checks  after  their  return  to 
plaintiff's  possession. 

[3]  It  must  be  conceded  that  the  plaintiff 
had,  in  the  first  instance,  legal  right  to  di- 
rect upon  what  debt,  ?ote,  or  obligation  the 
amount  of  such  checks  should  be  applied. 
We  do  not  believe  that  making  such  Indorse- 
ments on  checks  after  their  return,  as  In  this 
case,  is  to  be  encouraged;  but  we  cannot 
readily  understand  how  the  checks  would  be 
vitiated  to  the  extent  that  plaintiff  would 
be  entitled  to  no  credit  for  the  amount  of 
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money  conclusively  proved  to  have  been  re- 
ceived by  HUI  by  reason  of  having  received 
and   cashed  such  checks. 

Plaintiff  claims  that  the  Indorsement  on 
the  check  "Payment  on  land"  was  placed 
ui)on  the  checks  at  the  snggestlon  and  con- 
sent of  G.  H.  Hill.  The  witness  Ctould  sub- 
stantiates. In  his  testimony,  this  daim.  If 
this  testimony  Is  true,  and  It  is  a  fact  that 
Hill  authorized  ,the  plaintiff  to  Indorse  the 
checks  with  the  additional  words,  showing 
that  the  payments  were  upon  the  land,  there 
was  certainly  no  reason  why  such  indorse- 
ment conld  not  lawfully  be  placed  upon  sudi 
checks.  It  Is  evident  that,  in  this  case,  the 
only  effect  of  such  indorsement  would  be  to 
indicate  the  obligation  to  reduce  which  the 
amount  of  such  chec*:8  would  be  applied. 

If  the  defendant  could  show  that  the 
amount  of  such  checks  was  in  fact  applied 
upon  any  other  obligation  owing  from  the 
plaintiff  to  defendant,  in  that  event,  in  view 
of  all  the  circumstances,  and  even  though 
the  x>ossIble  Indorsement  might  be  considered 
a  direction  to  apply  the  sum  of  such  checks 
to  the  discharge  of  a  certain  debt,  equity 
might  not  interfere  to  compel  application  of 
the  sum  of  snch  checks  upon  the  note  repre- 
senting the  amount  of  the  land  contract, 
although  it  Is  a  general  rule  that  the  debtor 
has  a  right  to  direct  the  application  of  the 
payments  to  a  particular  debt,  where  he 
owes  the  same  party  two  or  more  obligations. 

The  next  material  point  tb.at  we  consider 
is  the  crops  and  their  disposition  for  the 
years  1911  and  1912  from  the  east  one-half 
of  section  27,  township  143,  range  53,  being 
the  land  which  Is  the  subject  of  sale  from 
Hill  to  Herold  and  the  quarter  of  school  land 
which  was  tilled  by  plaintiff.  One  of  the  dis- 
puted questions  Is  the  manner  In  which  the 
plaintiff  leased  the  school  land.  Herold 
claims  tliat  the  school  land  was  leased  from 
the  state  by  Hill,  who  paid  the  state,  and 
that  the  plaintiff  paid  the  rent  for  the  school 
land  to  HllL  Plaintiff  claims  that  he  fur- 
nished the  seed  and  was  to  get  the  entire 
crop.  Herold  claims  this  same  method  of 
renting  existed  In  the  years  1911  and  1012  as 
to  the  school  land.  It  was  shown  by  Hr.  Ed- 
Ay,  deputy  county  treasurer  of  Cass  county, 
that  Hill  leased  the  N.  W,  ^  of  section  36, 
township  143,  range  S3,  from  tlie  state,  for 
the  years  1908  to  1913,  inclusive.  This  was 
the  same  quarts  of  school  land  farmed  by 
the  plaintiff. 

We  are  of  the  opinion  that,  at  least  during 
1905  and  1906,  plaintiff  paid  the  defendant 
for  the  use  of  the  school  land  as  testified  to 
by  the  plaintiff.  Exhibit  4  shows  the  charge 
against  the  plaintiff  by  the  defendant  for 
1162.85  upon  the  land  contract  for  1906  and 
$155.^  for  1900.  The  plaintiff  testifies  that 
these  amonnts  were  what  he  paid  for  the  use 
of  the  sdtiool  land  for  those  years.  The  plain- 
tiff seeks  to  show  that  he  had  a  similar  ar- 
rangement with  the  defendant  for  the  school 


lahd  during  the  years  1011  and  1902.  The 
claim  on  behalf  of  the  defendant  is:  He  leas- 
ed the  school  land-  to  the  plaintiff,  furnished 
the  seed,  and  was  to  pay  half  the  threshing 
bill,  and  was  entitled  to  half  the  crop. 

Llnderman's  testimony  Is  to  the  effect  that 
In  1900  he  had  a  talk  with  Herold  as  to  the 
terms  he  had  the  land  upon,  and  that  the 
plaintiff  said  he  had  it  rented  the  same  way 
that  Underman  had.  Llnderman  testified 
that  he  told  him  bfrw  he  had  bis  land  rented, 
which  was  on  shares,  Hill  to  furnish  the  seed 
and  pay  his  share  of  the  thre^  bill ;  the  tes- 
timony further  showing,  in  effect,  that  Lln- 
derman was  to  get  paid  for  hauling  Hill's 
share  to  the  elevator.  This  was  claimed  by 
Linderman  to  be  the  terms  of  the  leastog  of 
the  school  land  In  1909,  when  Lilnderman 
claimed  that  he  and  Herold  leased  the  school 
land  for  five  years. 

Llnderman  being  a  disinterested  witness, 
It  would  appear  that  this  testimony  should 
receive  considerable  credit,  and  we  believe 
that  it  outweighs  the  testimony  of  the  plain- 
tiff with  reference  to  the  termis  upon  which 
the  school  land  was  rented.  We  hold,  there- 
fore^ that  the  plaintiff  leased  the  school  laud 
from  the  defendant  upon  these  terms;  that 
is,  upon  the  terms  above  stated  by  Linder- 
man. It  is  conceded  that  the  grain  raised 
upon  the  school  land,  which  plaintiff  farmed, 
for  the  year  1911,  was  of  the  value  of  $7C2.0;>. 
On  plaintiff's  Exhibit  Q,  being  the  note  secur- 
ed by  the  chattel  mortgage,  there  was  in- 
dorsed $381.06.  Thla  undoubtedly  is  the  val- 
ue of  the  plalntUTs  half  the  crop  from  tjhe 
school  land  for  1911,  and  disposes  of  the  con- 
tention of  the  crops  upon  the  school  land  for 
that  year.  As  to  the  crop  on  the  W.  V^  of  sec- 
tion Vr  for  1911,  the  plaintiff  shows  there  was 
wheat  of  the  value  of  $1,066,  barley  $580,  and 
flax  of  the  value  of  at  least  $S0,  and  by  add- 
ing to  this  half  the  value  of  the  crops  on  the 
school  land,  $381,  and  $315  for  the  hay  there- 
on, there  Is  a  total  of  $2,881,  which  the  plain- 
tiff should  have  been  credited  with,  bat  was 
In  1911  in  fact  only  credited  with  a  total  of 
$1,867.43,  leaving  a  difference  of  $1,013.67 
with  which  the  plaintiff  was  entitled  to  be 
credited  In  the  fall  of  1911,  and  he  is  en- 
titled to  that  additional  credit,  with'  interest 
thereon  at  the  legal  rate  since  that  time  The 
plaintiff  showed,  by  his  testimony,  that  he 
got  none  of  the  grain,  and  witness  Gould  tes- 
ttfled  that  Bill  admitted,  in  his  presence,  he 
had  sold  all  the  1911  crop  on  the  half  section. 
There  was  no  testimony  disputing  the  value  of 
the  hay,  and  the  T.ilue  thereof  as  testified  to 
must  be  taken  as  the  true  value. 

As  to  the  1912  crop  on  the  school  land,  the 
plaintiff  testifies  there  were  500  bushels  of 
wheat  at  80  cents  a  bushel,  500  bushels  of 
oats  at  25  cents  a  bushel,  and  60  tons  of 
hay  at  $4.50  a  ton.  In  an  account  book 
which  the  defendant  kept.  Exhibit  116,  there 
was  entered  therein  as  the  amount  of  crop 
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produced  for  the  year  1012  upon  the  school 
land  the  following: 

283  bushels  of  oata value  $  62.40 

2  loads  of  wheet value    137.00 

4  loads  of  wheat value    268.20 

— and  that  a  credit  of  one-half  of  this  amount 
is  allowed  plaintifT,  or  $233.10.  To  this  a 
further  credit  is  added  for  threshing  for  Hill 
and  Linderman,  in  the  amount  of  $516.56, 
making  a  total  of  $749.66.  We  take  as  the 
true  amount  of  grain  produced  on  the  school 
land  for  1912  the  statement  thereof  as  con- 
tained in  f^zhiblt  116.  Against  the  $749.66 
is  charged,  in  the  same  Exhibit  116,  on  the 
opposite  i>age,  and  entered  as  paid  hy  Hill 
for  Herold,  the  following  amounts: 

Bert   Pamer. $  26.00 

St  Antbcwy  note  and  three  months'  in- 
terest      267.75 

August  24,  1912,  cash 50.00 

September,   check 100.00 

July  14,  1913,  HiUsboro  Bank 17.50 

Hay  land 40.00 

Linderman  work 155.00 

Total   $655.25 

We  find  no  testimony  disputing  any  of 
these  payments  for  Herold  by  Hill  as  set 
forth  on  page  B  of  Exhibit  116.  The  total  of 
these  payments  and  credits  set  forth  on  i>age 
B  is  $655.25,  Instead  of  •  $755.25,  as  shown  by 
the  total  of  the  payments  and  credits  <m 
said  page  B.  In  other  words.  Hill  made  a 
mistake  of '$100  In  finding  the  sum  of  said 
payments  and  credits.  Herold  is  therefore 
entitled  to  a  further  credit  of  $94.41,  the 
difference  between  Ids  half  of  the  crop  on  the 
school  land  for  1912,  which  is  $233.10,  plus 
the  $516.66  threshing  account  allowed,  a 
total  of  $749.66,  and  the  amount  of  the  pay- 
ments and  credits  allowed  him  by  Hill  on 
page  B  is  $655.25,  which  leaves  a  balance  of 
$94.41,  for  which  Herold  is  aiUaed  to  credit, 
with  interest  since  1912  at  tlie  legal  rate. 

This  disposes  of  the  crop  on  the  school 
land  for  the  year  1912  and  $516.56  of  the 
ttireshing  bill.  Plaintift  claims,  on  the  half 
section  in  1912,  there  were  1,500  bushels  of 
wheat  at  85  cents  a  busheL  He  also  admits 
that  he  sold  about  half  of  this  wheat,  and 
the  balance  or  remaining  half  was  sold  by 
Mr.  Hill.  Plaintiff  claims  that  he  got  no 
part  of  "the  half  sold  by  Mr.  Hill,  evidently 
meaning  that  he  got  no  credit  for  half  the 
crop  sold  by  Mr.  HUL  In  Exhibit  116,  page  C, 
it  appears  that  Hill  gave  Herold  credit  for 
wheat  of  the  value  of  $350.75  for  the  year 
1912.  From  this  credit  the  defendant  de- 
ducted taxes  in  the  amount  of  $165.38,  leav- 
ing a  net  credit  of  $185.37  to  Herold.  This 
amount  is  Indorsed  on  the  land  contract 
December  23,  1912. 

We  take  this  statement  of  Hill  as  to  the 
value  of  one-half  of  the  crop  received  from 
the  home  half  section  in  1912  as  the  correct 
amount  of  the  value  of  half  of  the  crop  re- 
ceived from  the  home  place  in  1912,  for 
which  plaintiff  received  full  credit.  The 
plaintiff     testified    tliat    there     were     60 


tons  of  hay  on  tlifi  sdxool  land  for  1912, 
valued  at  $4.50  a  t<m.  This  makes  $270. 
There  is  no  testimony  disputing  the  amount 
or  value  of  tills  hay,  and  the  plaintiff,  there- 
fore, must  be  credited  with  $270,  with  inter- 
est thereon  since  1912  at  the  legal  rate.  This 
disposes  of  all  the  crops  for  the  years  1911 
and  1912. 

As  to  the  threshing  bill  claimed  by  the 
plaintiff  against  the  defendant  for  the  years 
1911  and  1912,  it  appears  from  the  plaintiff's 
own  testlmcmy  that  such  threshing  biU  was 
threshing  for  the  years  1911  and  1912  upon 
land  in  the  vicinity  of  the  school  land  which 
the  plaintiff  was  farming.  It  is  difficult  to 
tell  Just  where  or  upon  what  land  such 
thresUng  was  done.  Whether  It  was  all 
d<me  for  liitderm&n  on  his  school'  quarter, 
or  whether  it  was  partly  on  section  2,  and 
for  whom,  the  testimony  does  not  disclose. 
Plaintiff  has  already  received  credit  tor 
$516.56.  Under  the  record  as  it  now  stands, 
we  do  not  believe  he  is  entitled  to  any  far- 
ther credit  for  threshing,  and  we  so  hold. 

Referring  to  Ehchlbit  6,  the  promissory 
note  for  $1,520.40  dated  December  18,  1910, 
with  interest  at  10  per  cent,  per  annum, 
execnted  by  the  plaintiff  to  the  defendant,  the 
trial  court  foimd  there  was  on  the  1st  day  of 
March,  1916^  $1,200.68  remaining  unpaid  up- 
on said  note.  We  are  of  the  opinion  that 
BUdi  finding  of  the  trial  court  is  sustained 
by  the  testimony.  We  are  of  the  opinion, 
also,  the  Kemaban  Dickson  note,  principal 
and  interest  to  September  1,  1914,  amount- 
ing to  $478.60,  was  properly  chargeable  to 
the  plaintiff;  also  the  $103.94  to  the  Stewart 
Mercantile  Company  and  $11.80  credit  for 
cattle  were  properly  diargeable  against  the 
plaintiff  as  advances  made  to  him  by  the 
defendant  Plaintiff  also  seeks  to  show  that 
there  Is  a  mistake  in  the  indebtedness  claim- 
ed by  Hill  against  Herold  at  the  time  tbe 
open  indebtedness  frcHn  Herold  to  HtU  was 
placed  in  Exhibit  5,  the  promissory  note  for 
$2,203.84.  In  order  to  substantiate  irfain- 
tiff's  claim,  he  offers  Exhibit  4A  in  evidence, 
upon  which  there  is  a  memorandum  to  the 
foUowlng  effect:  "Mortgage  —  ♦845.10." 
Plaintiff  claims  tbut  at  the  time  of  the  set- 
tlement on  I>eceml>er  16,  1006,  there  was  re- 
turned to  him  a  note  for  $900.  PlaintlfC 
claims  that  the  $845.10  mortgage  Item  was 
represented  by  a  $900  note  marked  Exhibit 
10.  Plaintiff's  brief  refers  to  the  note  as 
Exhibit  30,  but  Exhibit  80  is  only  for  $89.74. 
Plaintiff  claims  that  the  indorsemaits  oo 
Exliibit  10  reduce  it,  so  that  there  would  be 
approximately  $500  due  thereon  December  1, 
1906,  instead  of  $897.04,  and  desires  the  dif- 
ference, with  Interest,  to  be  deducted  from 
the  balance  due  upon  the  $1,620  note,  claim- 
ing the  error  was  a  continuous  one  in  all  the 
transactions  with  reference  to  the  notes  rep- 
resenting the  open  Indebtedness  at  the  vari- 
ous times  from  the  execution  of  the  ori^rlnal 
note  for  the  open  indel>tedness  and  in  renew- 
als thereof. 


Digitized  by 


Google 


Minn.) 


IN  RE.WHEEIiER 


697 


[4]  It  must  be  conceded  that  the  plaintiff 
and  defendant  made  a  settlement  on  Decem- 
ber 15,  1908,  and  It  must  be  assumed  there 
was  an  accounting  had  between  than  at 
that  time,  and  a  statement  of  the  balance 
due  agreed  upon,  for  which  the  plaintiff 
gave  his  note  for  $2,203.84,  upon  whi<^  pay- 
ments were  sabseqoently  made,  and  balance 
of  which  note  was  placed  In  the  renewal 
note  of  $1,520.  With  this  view  of  the  matter, 
we  hold  that  the  plaintiff  is  concluded  by 
the  settlement  of  the  open  Indebtedness  en- 
tered into  Vy  the  plaintiff  and  defendant  on 
December  16,  1906,  and  that  such  settlement 
cannot  be  questioned,  and  especially  not  at 
this  late  date.  The  law  looks  with  favor 
upon  settlements,  and  where  they  are  honest- 
ly and  fairly  entered  Into,  as  this  settlement 
seems  to  have  been,  such  settlement  should 
be  considered  as  disposing  of  all  disputed 
matters  which  were  in  contemplatltni  of 
the  parties  at  the  time  of  the  settlement 
and  which  received  their  consideration.  We 
hold  that  the  plaintiff  Is  bound  by  his  set- 
tlement of  December  15,  1006,  as  to  the 
amount  of  his  open  indebtedness,  then  owing 
to  the  defendant,  and  that  the  alleged  error 
of  1397.04,  with  interest  thereon,  cannot  be 
allowed  to  plaintiff. 

In  so  far  as  the  matters  as  determined  up- 
on this  anieal,  affect  the  judgment  entered 
in  the  lower  court,  such  Judgment  shall  be 
modified  in  accordance  with  this  decision, 
and  made  to  conform  to  the  conclusions 
reached  herein.  The  costs  allowed  the  ad- 
ministrator in  the  lower  courts  shall  remain 
the  same;  appellant  to  have  the  costs  on 
thisappeaL 

CHHISTIAVSON,  J.  (dissenting).  To 
administer  Justice  In  this  case  is,  indeed,  a 
perplexing  problem.  The  lips  of  one  of  the 
parties  to  the  transactions  involved  are  seal- 
ed by  death.  The  other  party  was  sworn, 
and  testified  as  a  witness  In  his  own  behalf. 
He  has  a  great  deal  to  gain  by  a  favorable 
determination.  He  admitted  that  he  had 
made  certain  statements  variant  from  his 
testimony.  He  had  made  certain  notations 
upon  checks  after  they  had  been  cashed. 
These  notatimis  may  have  been  made  in- 
nocently, bat  the  notations  were  fSavorable 
to  the  plaintiff,  and  It  seems  that  his  actions 
were  snsc^tible  of  being  construed  as  not 
altogether  Innocent 

There  Is  mndi  force  In  the  deductions 
reached  by  Mr.  Justice  GRAOB  on  most  of 
the  propositions  involved.  But  Inasmudi  as 
the  trial  court,  who  heard  and  saw  the  plain- 
tiff testify,  apparently  arrived  at  the  concln- 
slon  that  he  was  unworthy  of  belief,  I  am 
not  prepared  to  say  that  the  trial  court's 
findings  should  be  overturned.  The  trial 
Judge  saw  and  beard  the  plaintiff  and  the 
other  witnesses.  We  have  merSy  the  cold 
record  before  us. 


In  ze  WHEBIiER. 

WHSBLEB  V.  CRANE. 

(No.  20982.) 

(Supreme  Court  of  Minnesota.    Dec.  13, 1918.) 

(SyUahtu  ly  Editorial  Staff.) 

1.  Appeal  and  Errob  ^=»807— Defective  Ap- 

PEAI/— APPLICATIOPT   TO  REINSTATE   APPEAL. 

Where  a  ]^rty  giving  notice  of  appeal,  by 
mistake  omitting  to  perfect  his  appeal  within 
the  statutory  time,  seeks  court's  permisalou,  un- 
der authority  conferred  upon  it  by  Gen.  St. 
1913,  i  7096,  as  amended  by  Laws  1917,  c.  66, 
f  2  (Gen.  St.  Snpp.  1917,  f  7995),  to  cure  the 
omission,  he  must  make  such  application  with 
reasonable  promptness  after  discovering  the 
omission. 

2.  Appbai.  and  Bbbob  «=3807  —  Reinstate- 
ment ov  Appkai/— Showing. 

To  justify  reinstating  an  appeal  upon  a 
showing  of  facts  known  to  the  appellant  long 
before  the  case  was  originally  submitted,  but 
presented  to  the  court  for  first  time  on  an  ap- 
plication to  reinstate  appeal,  the  record  must 
show  that  a  dismissal  wul  result,  or  be  likely 
to  result,  in  an  injustice. 

Application  to  be  relieved  of  a  default,, 
and  to  hare  an  order  of  dismissal  vacated, 
and  an  uppeal  reinstated.  Application  de- 
nied. 

For  former  opinion,  see  160  N.  W.  476. 

Harry  A.  Hageman,  of  St  Paul,  for  appel- 
Unt 
Jay  W.  Crane,  of  Mlnneap<dls,  pro  se. 


PER  CURIAM.  [1]  After  the  decision  had 
been  filed,  appellant  made  an  application  to 
be  relieved  of  his  default,  and  to  have  the 
order  of  dismissal  vacated,  and  the  appeal 
reinstated.  Where  a  party  who  has  given 
notice  of  appeal,  but  by  mistake  has  omitted 
to  perfect  his  appeal  Within  the  statutory 
time,  seeks  permission  foom  the  court,  under 
the  authority  conferred  upon  it  by  the  last 
clause  of  section  7995,  G.  S.  1013,  as  amended 
by  Laws  1917,  c.  66,  §  2  (Gen.  St  Supp.  1917, 
i  7996),  to  cure  the  omission,  he  must  make 
his  application  with  reasonable  promptness 
after  discovering  the  omission. 

[I]  Respondent  made  the  point  in  his  brief 
that  appellant  had  fUled  to  pay  the  appeal 
fee  within  the  statntory  time,  and  insisted 
that  the  appeal  be  dismissed  for  that  reason. 
This  brief  was  served  on  appellant  in  June, 
and  he  then  had  notice  of  the  defect  The 
case  was  argued  and  submitted  in  this  court 
in  October.  Respondent  urged  the  same 
point  at  the  argument,  and,  although  appel- 
lant conceded  the  facts  to  be  aa  stated  by  re- 
spondent, yet  he  offered  no  excuse  for  falling 
to  perfect  the  apiieal  within  the  prescribed 
time,  and  made  no  claim  of  mistake,  but 
submitted  his  case  upon  the  record  as  it 
then  stood.  The  court  considered  the  point 
well  taken  and  dismissed  the  appeal.  To  Jus- 
tify reinstating  the  case  upon  a  showing  of 
facts  known  to  the  appellant  long  before  the 
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case  was  originally  sabmitted,  but  now  pre- 
sented to  the  court  for  the  first  time,  the 
record  taken  as  a  whole  must  show  that  the 
dismissal  will  result,  or  at  least  Is  likely 
to  result.  In  the  doing  of  an  Injustice.  At 
the  time  the  case  was  submitted,  appellant 
presented  the  record  and  his  brief  and  ar- 
gued the  case  on  the  merits. 

We  have  carefully  examined  the  record, 
and  find  that  it  contains  nothing  which  shows 
that  appellant  has  been  deprived  of  any  sub- 
stantial right,  or  which  would  warrant  a 
reversal ;  and  as  we  are  satisfied  that  fur- 
ther proceedings  would  simply  entail  use- 
less expense  the  application  is  denied. 


PETERSON  V.  MYSTIC  iv^ORKERS  OF 

THE   WORLD.     (Ko.  20952.) 

(Supreme  Court  of  Minnesota.    Dec.  6,  1918.) 

tSyUalui  by  the  Court) 

1.  iNSCBANce  <3=3665(3)— Life  Instjbance— 
Breach  of  Wabrantt  as  to  Health— Evi- 
dence. 

In  an  action  against  a  fraternal  beneficiary 
association  to  recover  on  an  insurance  certificate, 
the  defense  was  a  breacli  of  the  warranty  that 
the  insured  was  in  good  health  and  free  from 
kidney  disease  when  the  insurance  was  applied 
for  and  effected.  The  jury  found  thftt  the  de- 
fense was  not  made  out.  The  evidence  fairly 
supports  the  verdict 

2.  Appeal  and  Ebboe  <3=»1056{2)— ECarmlbsb 
Ebsob— Exclusion  or  Evidence. 

The  court  did  not  commit  reverrible  error 
in  excluding  what  a  witness  advised  the  in- 
sured to  do  in  regard  to  procuring  this  insur- 
ance; what  the  witness  advised  not  being  nec- 
essary for  a  correct  understanding  of  the  ad- 
missions, which  the  witness  testified  Peterson 
then  made. 

3.  Insubance  ig=»6()8(7)— Action  on  Cebtiti- 
cate— Bbeach  op  Wabbanty— Question  fob 

JURT. 

The  evidence  did  not  warrant  the  submis- 
sion of  any  breach  o(  the  warranty,  other  than 
as  stated  in  defendant's  requested  instructions 
given  by  the  court. 

4.  Insurance  iS=648(1)— Action  on  Cebtifi- 

CATE— COBBOBOBATIVE    EVIDENCE. 

There  was  no  error  in  receiving  a  pictare 
of  the  insured  as  corroborative  of  the  testimony 
that  he  went  on  a  hunting  expedition. 

Appeal  from  District  Court,  Brown  Coun- 
ty;  I.  M.  Olsen,  Judge. 

Action  by  Anna  Petersun  against  the  Mys- 
tic Workers  of  the  World.  Verdict  for  plain- 
tiff, with  order  refusing  to  disturb  the  ver- 
dict, and  defendant  appeals.    Order  affirmed. 

Somsen  &  Dempsey,  of  New  Vim,  and  Chas. 
B.  Sturtz,  of  Kewanee,  111.,  for  appellant 

Albert  Hauser,  of  Sleepy  Eye,  for  re- 
spondent. 

HOLT,  J.  Two  juries  have  found  that 
plaintiff  was  entitled  to  recover  upon  an  in- 
surance certificate  Issued  by  defendant  a  fra- 
ternal beneficiary  association,  to  ber  de- 
ceased husband.  The  trial  court  refused  to 
disturb  the  last  verdict,  and  defendant  ap- 
peals. 


[1]  Evert  Petersun,  plalntllTs  husband,  ap- 
plied for  membership  and  Insurance  on  May 
S,  1915.  He  wag  accepted,  and  tbe  Insur- 
ance certificate  was  delivered  to  blm  June 
4,  1915.  He  died  from  diabetes  im  Febmary 
29,  1916i.  Deatli  having  occurred  within  one 
year  from  the  date  of  membefship,  tbe 
amount  dae  the  benefldary  was  $1,200,  in- 
stead of  $2,000,  the  face  of  the  certificate. 
Dae  proof  of  death  was  made,  but  defendant 
denied  liability,  and  this  action  was  brought 
The  defense  alleged,  and  sought  to  be  es- 
tablished, was  a  breach  of  the  warranty  that 
PeteFBun  was  in  good  health  and  free  fiom 
kidney  disease  at  tbe  time  he  applied  for  in- 
surance, and  ttmt  be  continued  so  to  be  un- 
til the  certificate  was  dellvwed  to  him;  the 
allegation  being  that — 

"The  said  Evert  Petersun  was  not  then,  at 
the  time  of  making  such  warranty,  nor  had  he 
been  from  the  date  of  ids  medical  examination 
and  admission,  in  good  health  and  free  from 
disease  continuously;  but  he,  the  said  Even 
Petersun,  was  then,  and  had  been  during  all  that 
time,  suffering  from  a  disease  of  the  kidneys 
known  as  diabetes,  and  that  as  a  result  of  said 
disease"  he  died. 

No  question  is  made  of  the  warranty.  The 
issue  submitted  to  the  Jury  was  whether  de- 
fendant had  maintained  the  burden  of  prov- 
ing tbe  breach  alleged.  The  claim  is  that 
the  verdict  against  defendant  on  this  issue 
is  not  justified  by  the  evidence  and  is  con- 
tra.ry  to  law.  Mr.  Petersun  was  36  years  old 
when  he  applied  for  membership  In  defend- 
ant. He  was  operating  a  creamery  In  a  small 
village.  In  the  latter  part  of  May,  1913, 
he  consulted  a  doctor;  the  aliment  being 
dryness  or  Irritation  of  the  throat.  The  phy- 
sician, Dr.  Ruud,  testified  that  Petersun 
told  him  that  he  drank  abnormal  quantities 
of  water  and  also  voided  an  excessive  amount 
of  urine.  Tests  of  the  urine  showed  the 
presence  of  sugar.  Doctor  Buud  testified  he 
diagnosed  the  trouble  as  diabetes,  and  on 
June  3d  so  Informed  Mr.  Petersun  and  plain- 
tiff, who  was  present  Shortly  thereafter  de- 
ceased visited  a  specialist  In  Minneapolis^ 
who  prescribed  a  diet  and  rest  Petersun 
stayed  in  bed  a  few  days,  then  went  about 
his  businesis  as  usual.  Sunples  of  urine  were 
tested  during  tbe  summer.  Mrs.  Petersun 
testified  that  no  sugar  was  found  In  the 
urine  after  June  lOtb;  Dr.  Baud  says  sugar 
disappeared  on  June  23d,  and  was  never 
afterwards  found,  until  late  In  the  year.  It 
appears,  perhaps  with  some  contradiction, 
that  during  all  the  tlme^  from  May  6th  until 
late  in  November,  Petersun  attended  to  his 
work  as  usual,  and  in  addition  thereto  fre- 
quently went  hunting  tn  Septeml>er  and  Oc- 
tober; and  In  the  first  part  of  November  be 
took  a  strenuous  hunting  trip,  of  some  10 
days,  for  large  game'  in  the  woods  of  Pine 
county.  Witnesses  for  defendant  testified  to 
symptoms  of  Mr.  Petersun  and  to  admissions 
by  him  and  plaintiff,  upon  which  medtral 
experts  based  the  opinion  that  he  was  afflict- 
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ed  with  diabetes.  It  alao  appears  that  an  oc- 
casional presence  of  sugar  in  urine  does 
not  necessarily  mean  diabetes,  or  any  other 
illneaa  It  Is  only  wh^ai  constant  that  dia- 
betes  is  to  be  suspected.  Defendant's  ex- 
amining physician,  who  examined  Pctersun 
May  13th,  found  nothing  in  the  urine,  and 
certified  to  Peterson's  being  in  perfect  health 
and  fit  condition  for  admission.  Two  medical 
experts,  called  by  plaintiff,  gave  their  opin- 
ion that  Petersun  was  not  afflicted  with  dla- 
l>etes  on  June  4th,  when  received  into  mem- 
bership by  defendant.  In  tills  situation  of 
the  record,  this  court  cannot  hold  that  the 
verdict  la  not  Justified  by  the  evidence.  The 
learned  trial  court  considered  that  It  was, 
and  we  entertain  the  same  view.  The  evi- 
dence In  plalntlfTs  favor  is  not  so  Inherently 
wealc  or  Improbable,  or  so  opposed  by  docu- 
mentary or  other  proof  of  convincing  cogency, 
that  a  new  trial  should  be  granted  under 
such  decisions  as  Voge  v.  Penney,  74  Minn. 
525,  77  N.  W.  422,  and  Messenger  v.  St.  Paul 
City  Ry.  Co.,  77  Minn.  34.  79  N.  W.  583. 

[2]  Defendant  produced  a  witness  who  tes- 
tified to  a  conversation  with  Petersun  rela- 
tive to  accepting  any  insurance  after  Dr. 
Ruud  had  diagnosed  his  condition  as  dia- 
betic. On  motion  of  plaintiff  the  court  struck 
out  what  the  vrttness  said  to  Petersun  as  to 
the  advisability  of  then  seeking  Insurance, 
ruling  that  such  advice  of  the  witness  was 
immaterial,  but  permitting  the  witness  to 
relate  everything  Petersun  said  on  that  sub- 
ject, and  also  what  he  told  concerning  his 
state  of  health,  or  Indicative  of  knowledge 
that  It  was  not  good.  What  the  witness  ad- 
vised Petersun  to  do  cannot  be  material; 
the  only  purpose  to  be^egitimately  served  by 
relating  what  the  witness  said  would  be  to 
;:lve  meaning  to  what  Petersun  was  express- 
ing. If  that  meaning  was  otherwise  In  doubt 
or  unintelligible.  But,  if  the  Jury  bellev^ 
the  witness,  there  was  no  mistaking  the  im- 
port of  the  statements  he  testified  Petersun 
made.  The  chief  object  of  defendant  in  hav- 
ing the  whole  conversation,  including  what 
the  witness  said,  was  to  show  knowledge  on 
the  part  of  Petersun  that  he  was  then  ill 
with  diabetes.  Such  knowledge  was  of  slight. 
If  any,  importance,  for  the  Jury  were  charged 
that.  If  they  found— 

"from  the  evidence  that  the  insured,  E^vert  Pe- 
tersun, was  not  in  good  health,  but  had  dia- 
betes, at  the  time  of  the  delivery  of  the  cei^ 
tificate  of  insurance,  then  plaintiff  cannot  re- 
cover, even  though  he  did  not  know  that  he 
Itad  such  disease  at  that  time." 

[31  There  is  a  contention  that  the  court 
should  have  submitted  as  a  separate  defense 
the  question  of  ill  health  other  than  diabetes. 
We  think  the  charge  Is  not  open  to  criticism 
in  this  respect.  There  was  no  evidence  of  any 
111  health,  other  than  so-called  symptoms 
wtddi,  taken  together,  pointed  to  diabetes, 
according  to  the  claim  of  defendant's  medical 
experts.    If  not  indicative  of  that  disease. 


they  were  not  suggestive  of  any  impairment 
of  health  worth  mentioning.  Temporary  ir- 
ritation of  the  throat,  a  tired  feeling  for  a 
few  days,  an  occasional  presence  of  sugar 
in  the  urine,  were  not  deemed  incompatible 
with  what  is  generally  accepted  as  good 
health  by  any  one  of  the  medical  experts 
In  the  case.  The  presence  of  great  thirst  and 
excessive  urine  was  in  dispute.  The  instruc- 
tion above  quoted  was  prepared  by  defendant 
and  given  at  its  request.  It  Is  in  consonance 
with  the  defense  pleaded,  and,  we  think,  as 
broad  as  the  evidence  warrants. 

[4]  A  snapshot  picture  of  Petersun  and  his 
two  companions  at  their  hunting  camp,  taken 
during  the  November  hunt,  was  received  in 
evidence  over  defendant's  objection.  It  was 
received  simply  as  corroborative  of  the  tes- 
timony that  the  deceased  did  go  out  on  a 
hunting  expedition.  Svery  one  appreciates 
that  a  picture  of  that  sort  does  not  visualize 
the  state  of  health  of  the  person  •n^ken"; 
it  does  quite  all  expected  of  it  when  those 
who  know  the  person  well  are  able  to  recog- 
nize him  as  the  one  depicted. 

Xo  error  was  made  in  the  ruling. 

The  order  is  affirmed. 


STATB  ▼.  COOK.     (No.  20988.) 
(Supreme  Court  of  Minnesota.    Dec.  13,  1918.) 

(SvUabv*  iy  Editorial  Staff.) 
Officebs    ®=>89 — Refusal    to    Subbendeb 
Seal  and  Papbbs  to  Successob— Indict- 

HENT. 

An  hidictmeBt  under  Gen.  St  1918,  f  6542, 
charging  tttat  defendant,  who  had  been  treat- 
urer  of  a  school  district,  willfully  and  unlawful- 
ly refused  to  surrender  "divers  papers  and  l)ook8 
appertaining  to  his  said  office"  ujpon  demand  of 
his  lawful  successor,  was  insumcient,  as  such 
description  was  too  general  to  support  a  convic- 
tion. 

Appeal  from  District  Court,  Martin  Coun- 
ty;  E.  C.  Dean,  Judge. 

Milton  V.  Cook  was  convicted  of  wrongful- 
ly ^fusing  to  surrender  the  official  seal, 
books,  and  papers  appertaining  to  an  office, 
upon  demand  of  his  lawful  successor,  and  he 
appeals.    Reversed. 

Haycraft  &  McCune^  of  Fairmont,  for  ap- 
pellant 

Clifford  L.  Hilton,  Atty.  Gen.,  James  E. 
Markh.am,  Asst  Atty.  Gen.,  and  Albert  R.  Al- 
len, of  Fairmont,  for  respondent 

PER;  CURIAM.  The  defeqdant  was  con- 
victed of  the  offense  defined  by  the  following 
portion  of  Gen.  St.  1913,  §  8542: 

"livery  person  who,  •  •  •  having  been  an 
executive  or  administrative  officer,  shall  •  •  • 
wrongfully  refuse  to  surrender  the  official  seal, 
or  any  books  or  papers  appertaining  to  bis  officr, 
upon  the  demand  of  his  lawful  successor,  shall 
be  guilty  of  a  gross  misdemeanor." 

He  appeals  from  the  Judgment  The  In- 
dictment alleges  as  follows: 
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"That  on  the  24th  day  of  March,  A.  D.  191T. 
at  thf  town  of  Manyaska,  in  the  county  of 
Martin  and  state  of  Minnesota,  Milton  V.  Ooo^ 
having  been  an  administrative  officer,  to  wit, 
treasurer  of  school  district  No.  Ill,  of  said 
county,  did  willfully  and  unlawfully  refuse  to 
surrender  divora  papers  and  books  appertain- 
ing to  his  said  office,  upon  the  demand  of  his 
lawful  successor." 

Many  objections  are  made  to  the  sufficien- 
cy of  the  indictment.  It  is  objected  that  it 
Is  not  alleged  that  there  was  a  demand,  or 
that  there  was  a  lawful  successor  of  the  de- 
fendant, or,  if  there  was  his  name,  or  that 
the  'defendant's  term  had  expired,  or  what 
particular  books  or  papers  were  withheld. 

The  indictment  alleges  a  refusal  to  sur- 
render "divers  papers  and  books  appertain- 
ing to  his  said  office."  We  are  of  the  opinion 
that  this  description  is  altogether  too  gener- 
al to  support  a  conviction.  We  express  no 
opinion  upon  the  other  objections. 

Judgment  reversed. 


AXELSON  T.  GREAT  NORTHERN  RT,  CO. 

(No.  20975.) 

(Supreme  Ck>urt  of  Minnesota.     Dec.  6,  1918.) 

(Splltthut  by  the  Court.) 

Damaoss  «=>132(3)— Personal  Injubibs— Ex- 
cessive Dahaqes. 
The  damages  in  this  case  for  personal  in- 
juries sustained  by  plaintiff  are  not  so  excessive 
as  to  warrant  interference  by  this  court. 

AK>eal  from  District  Court,  Hennepin 
County ;  John  H.  Steele,  Judge. 

Action  by  K.  O.  Axelson  against  the  Great 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

M.  L.  Countryman,  of  St  Paul,  and  Oobb, 
Wheelwright  &  DiUe,  of  Minneapolis,  for 
appellant. 

Olof  Ij.  Bruce,  of  Minneapolis,  for  respond- 
ent. 

EALLAM,  J.  Plaintiff  sustained  personal 
injury  in  a  collision  on  one  of  defendant's 
trains.  The  jury  returned  a  verdict  for 
$20,000.  Defendant  appeals.  The  only  claim 
made  on  this  appeal  is  that  the  damages  are 
excessive. 

The  injury  was  sustained  July  21,  1916. 
The  collision  was  a  severe  one.  The  train, 
on  which  plaintiff  was  a  passenger,  running 
at  the  rate  of  20  miles  an  hour,  crashed  into 
a  freight  train  standing  on  the  track.  Plain- 
tiff was  standing,  and  was  thrown  with  his 
right  temple  against  the  wall.  He  was  knock- 
ed unconscious.  For  some  time  be  had  spells 
of  unconsciousness.  His  left  arm  and  leg 
were  paralyzed.  He  was  in  a  hospital  con- 
tinuously until  June  15,  1917.  The  case  was 
tried  in  January,  1918.  At  that  time  he  was 
suffering  partial  paralysis  of  the  left  arm 
and  leg,  suffering  some  pain,  and  had  hal- 
lucinations and  occasional  epileptic  fits. 


Admittedly  plaintiff  was  at  the  time  of  the 
trial  in  a  distressing  condition,  and  wholly 
Incapacitated  for  any  kind  of  useful  service, 
yet  we  feel  that  so  large  a  verdict  can  be 
sustained  only  on  the  hypothesis  that  a  sub- 
stantial part  of  his  present  infirmity  Is  of  a 
permanent  nature.  The  evidence  on  behalf 
of  the  plaintiff  is  that  he  sustained  an  or- 
ganic injury  to  the  brain,  described  by  one 
physldan  as  "a  gross  brain  Injury  to  the 
right  side  of  his  brain,  the  gray  matter"; 
that  be  was  8ufferin8|  from  fliymptomatic 
epilepsy,  produced  by  irritation  of  the  brain 
cortex,  that  is,  the  gray  matter  of  the  brain; 
that  he  has  sustained  a  severe  nervous  shock, 
and  is  suffering  from  nervous  exhaustion; 
that  as  far  as  the  nervous  condition  is  coo- 
cerned  he  ought  to  improve,  though  at  the 
rate  of  progress  made  In  the  past  the  pro- 
cess will  take  several  years,  and  he  will  not 
then  come  back  to  his  normal  self  again; 
that,  as  to  the  epUeptic  fits,  the  probabilities 
are  they  will  go  on  increasing  in  frequenc.T 
and  volume,  and  there  is  grave  doubt  whether 
he  will  ever  recover.  His  expenses  and  loss 
of  time  to  the  date  of  the  trial  amounted  to 
approximately  $3,500.  The  amount  of  the 
verdict  is  large,  but  the  trial  court,  witb 
the  opitortunlty  of  observing  plaintiff  during 
the  days  of  the  trial,  was  in  much  better  posi- 
tion than  is  this  court  to  determine  whether 
the  verdict  was  really  excessive.  On  the 
record  before  us  we  are  of  the  opinion  that 
we  should  not  interfere  with  the  verdict 

Order  affirmed. 


PIATTDE  V.  MISSISSIPPI  &  BUM  RITER 

BOOM  CO.     (No.  20890.) 
(Sopreme  Court  of  Mhinesota.     Dec.  6,  1918.) 

(SvUalus  ly  the  Court.) 

1.  Navioabu  Waters  e=»39(6)— Iimitbt  to 
Ripabiar  Ownee— Loo  Awn  Ice  Jam— Nwj- 
LinSNCB— E  vidence. 

The  evidence  justified  the  jury  in  finding 
that  the  negligence  of  the  defendant  was  tbe 
cause  of  the  formation  of  an  immense  ice  and 
log  jam  in  the  Mississippi  river,  resulting  in  the 
overflow  and  damage  to  plaintiffs  land. 

2.  Navigable  Watebs  «ss>S9(6)— Irjtot  to 

RiPABIAK  OWNEBS  —  NEOLIOBNCB  —  EVI- 
DENCE. 

It  was  not  error  to  receive  evidence  that  de- 
fendant's works  in  the  river  liad,  during  the 
course  of  time,  changed  the  .natural  conditiont  of 
the  river  bed,  and  created  sand  bars  and  obetruc- 
tions  therein. 

3.  BJviDENCK  4=3470  —  Opiwiok  Evidence  - 
Admissibilitt. 

No  reversible  error  is  found  in  allowing  ■ 
witness  to  give  an  opinion  touching  a  matter  in 
which  he  bad  had  a  long  experience,  and  also 
where  it  was  extremely  difficult  for  the  witness 
to  so  describe  the  situation  to  the  jury  that  they 
could  form  an  accurate  conception  of  wliat  tb« 
witness  saw,  and  therefh>m  be  able  to  form  a 
correct  opinion. 

4.  Evidence  «=>502— Opinions— Cboss-EIxaii- 

INATION — ^RBSTOBINO   INJURED   LAND. 

A  witness,  who  testified  that  the  market  vll- 
ue  of  plaintiffs  farm  was  not  diminished  by  the 
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iiijni7,  except  by  the  value  of  the  acres  washed 
away,  was  properly  cross-examined  upon  what  it 
would  cost  to  restore  the  land  to  its  condition  be- 
fore the  injury  occurred. 

6.  Navigabi*  Waters  ®=939(e)  —  Iwjtjbt  to 
Riparian  Owmeb— Neouoert  Bemoval  ow 

LOOB— LlABILITT. 

The  defendant  was  liable  for  the  injury  to 
the  soil  oorasioned  when  it  remoTed  the  logs 
from  plaintiff's  land. 

The  damages  are  not  excessive. 

Appeal  from  District  Court,  Wright 
County;  Arthur    E.  Glddlngs,  Judge. 

Action  by  Dora  Plaude  agoliwt  the  Mis- 
sissippi ft  tlvan  River  Boom  Company.  Ver- 
dict for  idainUff.  From  an  order  denying  an 
alternative  motiton  for  judgment  notwith- 
standing the  verdict  or  a  new  trial,  defend- 
ant appeals.    Order  affirmed. 

Wm.  A.  Tautges,  of  Bilnneapolls,  for  ap- 
pellant. 

S.  A.  John8<M],  of  Buffalo,  and  D.  F.  Foley, 
of  MlnneapoUe^  for  respondent. 

HOI/T,  J.  Plalntur  recovered  damages 
for  injury  to  her  farm,  caused  by  the  alleged 
negligence  of  defendant.  The  appeal  Is 
from  an  order  denying  the  motion  In  the  al- 
ternative for  Judgment  notwithstanding  the 
verdict  or  a  new  trial. 

[1]  The  farm  Is  located  on  the  banks  of 
the  Mississippi  river,  a  short  distance  above 
Ellc  river.  The  course  of  the  river  is  at  this 
place  almost  due  east;  plaintiff's  north 
boundary  being  the  river.  Some  16  acres 
near  the  river  is  a  few  feet  above  the  hi|^- 
water  stage.  It  is  claimed  in  the  complaint 
that  defendant,  a  corporation  duly  chartered 
to  take  charge  of  the  transportatioa  and 
floating  of  all  logs  on  the  Mississippi  river, 
maintained  a  storage  pocket  at  Davis  Island, 
where  some  5,000,000  feet  of  logs  were  kept, 
and  that  the  piers  and  piling  holding  them 
were  inadequate,  and  bad  t)een  negligently 
allowed  to  become  rotten  and  Insufilclent  for 
the  purpose  Intended.  The  foot  of  Davis  Is- 
land is  some  80  rods  west  of  plalntifTs  prem- 
ises. Defendant  was  also  charged  with  negli- 
gence In  maintaining  piles  and  sheer  booms 
a  few  rods  east  of  this  farm  at  the  head 
cf  Warner's  Island,  an  island  near  the  north 
shore  of  the  river,  and  Cooley's  bar,  whldi 
runs  out  from  the  shore  and  is  very  shallow, 
until  within  a  short  distance  of  the  island. 
The  evidence  tends  to  show  that  a  large 
patch  of  ice  between  Davis  Island  and  War- 
ner's Island  began  to  move  down  the  river 
April  2,  1916,  and  lodged  across  Cooley's  bar, 
filling  the  channel  of  the  river  clear  to  the 
bead  of  Warner's  Island,  and  when,  the  day 
following,  the  logs  in  the  Davis  Island  pock- 
et went  out,  and  the  ice  from  up  the  river 
came  against  this  large  patch  of  ice,  a  jam 
was  formed,  which  quickly  dammed  the  river 
so  that  the  waters  rose  from  12  to  20  feet 
above  the  high-water  mark.  When  this  dam 
went  out  on  April  8th  It  was  found  that  2 


acres  of  plaintiff's  land  had  disappeared,  a 
deep,  wide  channel  was  dug  where  formerly 
a  small  spring  ran,  the  Ice  and  logs  injured 
some  of  the  timber,  sand  in  large  quantities 
was  deposited  on  the  land,  also  some  2,400 
saw  logs,  and  that  la  removing  these  logs 
defendant  further  dug  out  and  damaged  the 
soil. 

The  main  contention  Is  that  the  evidence 
does  not  justify  a  finding  of  negligence,  but 
shows  clearly  that  the  injury  resulted  from 
the  unprecedented  and  extraordinary  con- 
ditions brought  about  by  the  forces  of  nature, 
and  which  defendant  could  neither  anticipate 
nor  avert.  We  have  gone  through  the  mass 
of  testimony  Introduced  with  care,  and  while 
it  must  be  admitted  that,  both  as  to  the 
charge  of  negligence  and  the  overpowering 
force  of  nature,  the  proof  s^ms  to  favor  de- 
fendant's contentions,  there  Is,  nevertheless, 
evidence  to  such  extent  supporting  the  find- 
ing of  the  jnry  that  the  negligence  charged 
existed  and  that  no  defense  was  made  out, 
that  under  the  well-settled  practice,  this 
court  should  not  disturb  the  verdict.  The 
storage  pocket  at  Davis  Island  was  a  shal- 
low channel  or  slough  between  the  island 
and  the  south  shore  of  the  river;  the  main 
stream  being  on  the  north  side  of  the  Island. 
There  had  been  maintained  some  piling  at 
the  entrance  to  this  pocket,  which  bad  been 
either  abandoned  or  allowed  to  become  in- 
^dent;  but  the  main  proposition  was  that 
the  piling  and  piers  at  the  foot  of  the  Island 
were  inadequate  to  bold  the  great  quantity 
of  logs  there  stored,  and  had  become  weak- 
ened from  decay,  and  that  defendant  by  its 
works  unduly  narrowed  and  unnecessarily  ob- 
Btmcted  the  main  channel  of  the  stream  at 
Cooley's  bar,  opposite  the  head  of  Warner's 
Island,  so  OS  to  prevent  the  large  patches  of 
Ice,  which  at  times  came  down  the  river, 
from  passing.  There  was  evidence  tending 
to  prove  these  dalma  All  agreed  that  the 
large  cake  of  Ice  which  broke  loose  below 
Davis  Island  did  not  pass  over  the  obstruc- 
tions at  Warner's  Isand  and  Cooley's  bar, 
but  stuck  fast  there,  and  that,  when  the 
6,000,000  feet  of  logs  broke  out  of  the  stor- 
age pocket  at  Davis  Island  slough,  they,  with 
the  ice  floating  in  the  river,  formed  this  enor- 
mous dam  whereby  the  destruction  was 
wrought  upon  plalntifTs  land. 

[2]  The  errors  assigned  upon  the  rulings 
at  the  trial  may  be  treated  under  a  few 
heads.  Plaintiff  was  permitted  to  show  that 
the  works,  pilings,  and  piers  of  defeiulant 
had  changed  the  natural  conditions  in  the 
river  bed,  causing  sand  bars  to  form ;  some 
witnesses  testifying  to  works  constructed  and 
bars  forming  many  years  bade  There  is 
some  support  for  this  sort  of  testimony  in 
Torgerson  v.  Crookstcm  Lumber  Co.,  123 
Minn.  476,  144  N.  W.  154.  If  defendant's 
use  of  the  river  has  been  such  as  to  create 
unreasonable  obstructions  to  the  passing  of 
ice  it  would  seem  that  the  farther  back  such 
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Improper  use  can  be  traced  the  clearer  is 
aegllgence  revealed. 

[8]  A  witness  was  allowed  to  state  that  In 
his  opinion  the  large  Ice 'floe  that  blocked  the 
river  at  Oooley's  bar  would  have  passed,  but 
for  the  existence  of  the  piers  and  pilings  at 
that  point.  The  objection  Interposed  was  that 
the  witness  had  not  qualified  as  an  expert, 
and  also  that  the  occasion  was  one  where 
the  expressl<m  of  an  <^lnlon  by  a  witness, 
expert  though  he  be,  Invaded  the  function  of 
the  Jury.  The  witness  came  very  near  being 
an  expert  because  of  his  long  experience  and 
observation  of  conditions  of  the  river  at  this 
vicinity.  He  had  for  20  years  operated  a 
.  ferry  at  the  place  where  this  large  patch  of 
ice  had  formed,  and  whence  It  started  on  Its 
course;  be  had  been  interested  In  observing 
how  the  ice  went  out  each  spring;  he  was 
familiar  with  the  pilings,  piers,  and  bars  in 
the  river  at  the  place  in  question;  he  bad 
noticed  the  peculiar  position  in  which  the  Ice 
floe  was  held,  and  observed  how  the  stage  of 
water  dianged.  It  was  extremely  difficult 
for  any  witness,  no  matter  how  well  he 
knew  the  situation,  to  so  describe  It  to  the 
Jury  that  they  could  arrive  at  an  opinion  or 
conclusion  as  accurately  as  could  the  wit- 
ness. The  case  of  Akin  v.  St.  Croix  Lumber 
Co.,  88  Minn.  119,  92  N.  W.  637,  dted  by  de- 
fendant, is  hardly  In  point ;  the  expert  th^re 
attempted  to  give  an  opinion  upon  facts  not 
shown  to  exist  We  think  the  facts  of  this 
case  bring  It  rather  within  the  rule  applied 
In  State  v.  Lacy,  41  <Mlnn.  00,  42  N.  W.  607. 
See,  also,  Burnett  v.  Great  Northern  Ry. 
Co.,  76  Minn.  461,  79  N.  W.  523,  and  Jones 
V.  Burgess,  124  Minn.  266,  144  N.  W.  964. 
We  think  the  ruling  right. 

[4,  f]  The  court  did  not  err  in  permitting 
a  rigorous  cross-exaralnatron  of  a  witness, 
who  persisted  In  the  opinion  that  the  market 
value  of  the  farm  was  the  same  before  and 
after  the  Injury,  except  as  diminished  by  the 
value  of  the  two  acres  swept  away.  Even 
if  not  necessary  to  show  the  unreasonable- 
ness of  the  witness'  viewpoint,  it  was  proper 
cross-examination  to  Inquire  of  him  what  the 
cost  would  be  to  restore  the  flooded  ground 
to  its  original  condition,  as  afFeeting  his 
opinion  of  the  market  value  after  the  Injury. 
Hueston  v.  Mississippi  &  Rum  River  Boom 
Co.,  76  'Minn.  251,  79  N.  W.  92;  Reynolds  v. 
Great  Northern  Ry.  Co.,  119  Minn.  251,  138 
N.  W.  30,  52  L.  R.  A.  (N.  S.)  91. 

Exception  Is  taken  to  the  part  of  the 
charge  In  which,  after  stating  that  defend- 
ant had  a  right  to  go  upon  plaintiff's  land 
and  remove  the  logs,  the  Jury  were  told  that, 
notwithstanding  this  right,  it  was  liable  for 
all  injury  done  the  land  in  accomplishing  the 
removal.  This  appears  to  us  sound  law,  so 
given  in  Gould  on  Waters  (3d  Ed.)  {  102,  and 
Sheldon  v.  Sherman,  42  N.  Y.  481, 1  Am.  Rep. 
569,  even  though  the  logs  escaped  through 
no  fault  of  their  owner  or  custodian.  But, 
wore  the  law  otherwise  than  as  stated  by 


the  learned  trial  court,  the  defendant  was  not 

prejudiced,  for  the  vei-dlct  is  certainly  bot- 
tomed on  defendant's  negligence.  The  dam- 
ages allowed  for  the  Injury  caused  In  re- 
moving the  logs  could  have  been  but  a  small 
part  of  the  amount  of  the  verdict.  The  l(%s 
having  been  deposited  upon  plaintiff's  land 
because  of  defendant's  negligence,  no  ques- 
tion can  be  raised  as  to  its  responsibility  for 
all  injuries  done  to  the  soil  In  their  removal, 
and  this  Irrespective  of  the  care  used  la  tbe 
operation. 

The  damages  are  said  to  be  excessive. 
They  appear  generous,  but  there  is  evidence 
Justifying  a  larger  award.  The  trial  court 
has  am>roved  the  amount  fixed  by  the  jury, 
and  the  record  does  not  warrant  this  court's 
holding  it  excessive. 

The  order  must  be  aflirmed. 


DUNN  V.  GREAT  NORTHERN  RY.  CO. 

(No.  21119.) 

(Snpreme  Court  of  Minnesota.    Dec.  6,  191S.) 

(SyUtthui  hg  the  Court.) 

1.  Appeal  and  Erbob  «=>8G3— Appeal  ibosj 
JrnOMENi^-QuEsnoNS  for  Review. 

When  a  motion  for  judgment  notwithBtaod- 
ing  the  verdict  la  denied,  and  there  is  no  motion 
for  a  new  trial,  the  only  question  upon  an  ap- 
peal from  the  judgment  is  whether  there  is 
competent  evidence  to  support  the  verdict. 

2.  Masteb  and  Servant  «=»278(18)— Person- 
al INJUBT — Nequoencb— Evidence. 

The  evidence  sustains  a  findinc  of  the  jury 
that  a  motorcar  on  which  the  plaintiff,  an  em- 
p\oy6  of  the  defendant,  was  riding  on  the  tracks 
of  the  defendant,  was  driven  at  a  negligent  rate 
of  speed  and  thereby  his  injury  was  caused. 

3.  Masteb  and  Skbtant  «=»288(1«U)— As- 
suKPTioR  OF  Risk— Question  for  Juxt. 

The  plaintiffl  did  not  as  a  mattw  of  law  a«- 
gnme  the  risk  of  the  negligent  driving. 

4.  Neohoence  *=3l01— Contbibtjtoby  Neq- 
lioewce— Comparative  Neoligence. 

The  accident  occurred  in  Sonth  Dakota, 
where  the  doctrine  of  comparative  negligence 
obtains.  Contributory  negligence  on  the  part 
of  the  plaintiff  did  not  bar  a  recovery. 

A{^>eal  from  District  Court,  Wright  Ck)UD- 
ty ;  Daniel  Fish,  Judge. 

Action  by  Edward  H.  Dunn  against  the 
Great  Northern  Railway  Company.  Verdict 
and  judgment  for  plaintiff,  and  defaidant 
appeals.    Affirmed. 

M.  L.  Countryman,  of  St  Paul,  and  (Jobb, 
Wheelwright  &  DOle,  of  Minneapolis,  for  ap- 
pellant 

C.  A.  Pldgeon  and  F.  B.  Latham,  Both  of 
Minneapolis,  for  respondent 

DIBELL,  J.  Action  for  personal  Injuries. 
There  was  a  verdict  for  the  plaintiff.  De- 
fendant's motion  for  Judgmetat  notwithstand- 
ing the  verdict  was  denied  and  Judgment  en- 
tered fOr  the  plaintiff.  The  defendant  ap- 
peals from  the  Judgment 

[1]  1.  There  b^ng  no  motion  for  a  new 
trial,  and  cmly  for  Judgment  notwithstanding 
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the  verdict,  the  only  question  is  wbether 
there  Is  competent  eridence  to  support  tlie 
verdict  Prlgge  v.  Selz,  Schwab  &  Co.,  134 
Minn.  245,  158  N.  W.  975^  and  cases  cited; 
Martin  t.  Minneapolis,  etc.,  R.  Co.,  138  Minn. 
40,  163  N.  W.  983,  and  cases  cited;  Hog- 
gaxth  ▼.  Minneapolis,  etc  B.  Co.,  138  Minn. 
472,  164  N.\W.  668. 

[2]  2.  Tlie  plaintiff  was  in  the  employ  ot 
the  def«idant  in  a  bridge  crew.  He  was  rid- 
ing on  the  trades  of  the  defendant  wltb  some 
of  bis  fellow  workmen  on  a  gasoline  motor- 
car driven  by  the  foreman.  This  car  was 
about  6  feet  wide  and  6  or  7  feet  long.  It 
was  abont  the  size  of  the  ordinary  hand  car, 
bnt  the  wheels  were  larger  and  It  was  some- 
what more  heavily  built  Planks  extended 
lengthwise  of  the  car  on  either  side  over  the 
wbeelSk  and  on  these  planks  the  men  sat  with 
their  feet  dangling  over  the  sides  of  the  car. 
The  car  was  being  driven  30  miles  an  hour. 
The  day  was  windy  and  cold.  In  endeavor- 
ing to  pat  on  his  mackinaw  the  plaintiff  fell 
or  was  thrown  from  the  car  and  was  injur- 
ed. These  facts  made  it  a  question  for  the 
Jury  whether  defendant  was  negllg^t  in  op- 
erating the  car  at  so  great  a  speed  and 
whether  such  negligence  caused  the  Injury. 

[3]  3.  The  plaintiff  assumed  the  ordinary 
risks  necessarily  attendant  upon  riding  on 
such  a  car  and  all  other  appreciated  risks. 
He  did  not  as  a  matteri  of  law  assume  the 
risk  attendant  upon  riding  on  the  car  driven 
as  it  was  at  the  time  under. the  conditions 
obtaining;  nor  was  the  risk  as  a  matter  of 
law  one  of  his  own  making. 

[4]  4.  The  plaintiff  may  have  been  con- 
tributorily  negligent  The  accident  occurred 
in  South  Dakota.  In- South  Dakota  the  doc- 
trine of  comparative  negligence  is  adopted 
by  statute.  Contributory  negligence  did  not 
bar  a  recovery,  although  It  reduced  the 
amount  ot  It 

Judgment  affirmed. 


ROBERTS  V.  HARRINGTON. 
(Supreme  Court  of  Wisconsin.    Dec.  8,  1918.) 

1.  BaOKBBS     ^=>M  —   B<XCI.U8IVX   AOKROT   — 
SAI.K   BY   OWNEB. 

The  giving  of  an  ezdusive  agency  to  sell 
real  estate  dpes  not  preclude  the  owner  from 
selling  within  the  life  of  the  contract  to  one 
who,  he  has  reason  to  believe,  has  not  been 
procured  by  the  agent 

2.  Bbokebb    €=946  —  Aoenct  —  Contbact  — 
CoNSTBUCTiow— "ESxcLusiVK   Sau;." 

The  words  "ezdusive  sale"  in  a  broker's 
contract  mean  "ezclasive  agencj,"  and  the 
owner  is  not  inhibited  from  selling  directly 
unless  there  be  dear  and  unequivocal  lanjcuage 
in  the  contract  forbidding:  sale  by  owner,  baaed 
upon  a  valid  consideration. 

(Ed.  Note.-rFor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Exclu- 
sive Bale.] 

Kenrin  and  Eschweiler,  33.,  dissenting. 


Appeal  from  Circuit  Court,  Dane  County ; 
E.  B.  Belden,  Judge. 

Action  by  Frank  Roberts  against  Cornelius 
Harrington.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded, 
with  directions  to  dismiss  the  complaint  up- 
on the  merits. 

Action  to  recover  a  2  per  cent  commission 
for  the  sale  of  defendant's  farm  of  185  acres 
founded  upon  a  written  contract  stating  that 
defendant  "gives  to  the  party  of  the  first 
part  [plaintitT]  the  exclusive  sale  of  bis 
farm  upon  specified  terms  for  a  period  of 
four  months  from  December  13,  1916,  the 
date  of  the  contract  On  April  3,  1917,  de- 
fendant sold  the  farm  to  one  Schoeneman 
for  $7.50  per  acre  less  than  the  price  speci- 
fied in  the  contract  and  without  any  knowl- 
edge that  plaintiff  had  endeavored  to  inter- 
est Sdioeneman  in  the  purchase  of  the  farm. 
At  the  close  of  the  testimony  the  court  di- 
rected a  verdict  for  plaintiff  for  $420,  and 
from  a  Judgment  entered  accordingly  the  de- 
fendant appealed. 

Hill  &  Spohn,  of  Madison,  for  appellant. 

Gilbert  &  Ela,  of  Madison,  for  respondent 

VINJB,  J.  (after  stating  the  facts  as  above). 
[1]  The  evidence  shows  without  dispute  that 
plaintiff  had  repeatedly  sought  to  interest 
Schoeneman,  among  otheza^  In  the  purchase 
of  the  farm,  and  had  gone  to  some  expense 
to  secure  a  purchaser  Upon  the  terms  sped- 
fled.  It  also  likewise  shows  that  he  had 
been  tmable  to  secnre  a  purchaser,  and  that 
neither  he  nor.  Schoeneman  nor  any  one  else 
bad  informed  the  defendant  that  plaintiff 
had  endeavored  to  Induce  Schoeneman  to 
buy  the  farm.  The  sale  was  ther^ore  made 
by  def^idant  to  a  person  to  whom  he  believ- 
ed and  bad  reason  to  believe  he  had  a  per- 
fect right  to  sell  without  incorring  any  lia- 
bility for  a  commission,  unless  the  contract 
giving  plaintiff  the  "exclusive  sale"  of  the 
farm  for  four  months  prevented  him  from 
making  a  sale  during  the  life  of  the  contract 
It  is  well  settled  that  the  giving  of  an  exdu- 
slve  agency  to  sell  real  estate  does  not  pre- 
clude the  owner  from  selling  within  the  life 
of  the  contract  to  one  who  he  has  reason  to 
believe  has  not  been  procured  by  the  agent 
Greene  t.  Am.  Malting  Co.,  153  Wis.  216, 
and  cases  dted  on  page  222,  140  N.  W.  1130; 
Kimball  v.  Hayes,  109  Mass.  516,  85  N.  E. 
875. 

[2]  Does  a  contract  giving  the  "exclusive 
sale"  of  real  estate  to  another  preclude  the 
owner  from  selling  while  the  contract  Is 
in  force.  It  is  true  the  words  wUl  technical- 
ly bear  that  construction.  But  when  we  stop 
to  reflect  upon  the  situation  of  the  parties 
and  the  object  sought  to  be  attained  as  well 
as  the  content  of  this  contract,  we  should 
not  give  it  that  construction,  imless  the  lan- 
guage is  so  clear  and  unambiguous  as  not 
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to  bear  any  other.  The  owner  wants  to  sell 
his  real  estate.  To  that  end  he  calls  to  his 
assistance  one  engaged  in  the  real  estate 
business,  the  broker,  who  becomes  his  agent 
for  that  purpose.  The  relation  of  principal 
and  agent  is  established.  It  is  obvious  that 
for  the  protection  of  the  agent  it  is  often 
desirable  that  he  should  be  the  ezcluslTe 
agent  and  should  be  protected  against  the 
chance  of  other  agents  reaping  the  benefit  of 
his  labor  in  securing  purchasers;  hence 
arise  contracts  for  exclusive  agencies.  The 
idea,  however,  that  the  owner  shall  be  ex- 
cluded from  the  right  to  sell  his  own  prop- 
erty goes  deqwr,  and  is  so  inconsistent  with 
the  notion  of  ownership  and  the  jus  dispo- 
nendl  thereto  appertaining  that  dear  and  un- 
equivocal language  must  be  employed  to  neg- 
ative such  right.  In  the  present  contract, 
as  is  usual  in  such  contracts,  the  broker  does 
not  bind  himself  to  do  anything.  He  may  re- 
main idle  for  the  whole  duration  of  the  ccm- 
tract,  and  the  ovnier  cannot,  pursuant  to  any 
terms  thereof,  even  censure  him  for  his  in- 
activity. He  has  Incurred  no  obligation  to 
act.  Whether  he  does  or  not  Is  a  matter  of 
choice  with  him.  Under  such  a  situation  the 
owner's  right  to  sell  should  not  be  construed 
away  upon  ambiguous  language.  The  words 
"exclusive  sale""  may  weU  mean  exclusive 
agency  to  sell,  the  idea  being  that  the  own- 
er shall  employ  no  other  agent,  and  that  the 
broker  shall  have  the  only  grant  of  power  to 
sell  that  the  owner  will  execute;  hence  he 
shall  have  the  exclusive  sale.  It  Is  not  un- 
usual to  hear  real  estate  brokers  say,  "I  have 
the  exclusive  sale  of  that  property,"  whMi 
all  they  mean  is  that  they  have  the  exclusive 
agency  for  its  sale.  If  spoken  words  may 
have  that  meaning,  so  may  also  written,  for 
ordinarily  language  acquires  no  new  or  dif- 
ferent meaning  by  being  reduced  to  writing. 
Hence  the  words  "exclusive  sale"  may  be 
construed  to  be  an  inhibition  upon  the  own- 
er to  grant  to  any  one  else  the  power  to  sell, 
rather  than  an  inhibition  upon  his  own  right 
to  sell.  We  so  construe  them,  for  in  order 
to  negative  the  letter's  right,  as  before  stat- 
ed, clear  and  unequivocal  language  to  that 
efTect  must  be  employed. 

It  Is  said  in  some  of  the  cases  that  there 
is  a  difference  between  an  exclusive  agency 
and  an  exclusive  sale,  but  In  all  the  cases 
called  to  our  attention  such  statement  is 
made  arguendo.  In  construing  contracts  of 
agency  or  of  exclusive  agency.  Such  are  the 
following:  Armstrong  v.  Wann,  29  Minn, 
126,  12  N.  W.  34.') ;  Putnam  v.  How,  39  Minn. 
363,  40  N.  W.  258;  Dole  v.  Sherwood,  41 
Minn.  r>35,  43  N.  W.  569,  5  L.  R.  A.  720,  16 
Am.  St.  Uep.  731 ;  Golden  Gate  Packing  Co. 
v.  Farmers'  Union,  55  Cal.  606;  Ingold  v. 
Symonds,  125  Iowa,  82,  99  N.  W.  713.  In 
the  latter  case  a  contract  giving  a  broker 
"exclusive  authority  to  procure  a  purchaser" 
within  a  definite  time  was  construed  not  to 


prevent  the  owner  from  selling.    The  court 
said: 

"The  right  of  an  owner  to  sell  his  own  prop- 
erty is  an  implied  condition  of  every  contract 
of  agency,  and,  unless  expressly  negatived,  will 
prevaiL" 

We  have  been  onable  to  find  a  case  where 
the  precise  question  here  presented  has  tteen 
decided.  The  nearest  one  is  that  of  Fair- 
diUd  v.  Rogers,  32  Minn.  269,  20  N.  W.  191, 
where  a  broker  paid  the  owner  $250  cash  for 
the  exclusive  right  to  sell  a  certain  piece  of 
real  estate  for  60  days  upon  agreed  terms. 
The  court  held  that  the  owner  coald  not 
seU  within  that  time.  The  contract  was  oral, 
is  not  set  out  in  the  r^Mrt  of  the  case,  and 
the  qnestlom  of  its  breach  is  not  specifically 
treated.  In  view  of  the  ccMisldention  paid 
by  the  broker  for  the  contract.  It  was,  no 
doubt,  correctly  constmed.  Bat  where,  as 
here,  no  consideration  is  paid  for  tbe  con- 
tract and  no  obligation  incurred  by  tJie  brok- 
er to  do  anything,  we  deem  the  construction 
reached  by  us  to  be  the  more  equitable  and 
reasonable. 

It  should  be  added  that  we  reach  our  con- 
clusion from  the  terms  of  the  contract  Itself, 
irrespective  of  the  fact  that  defendant  testi- 
fied without  contradiction  that  plaintiff  told 
him  that,  if  defendant  made  a  sale,  plaintiff 
would  get  no  commission. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  complaint  up- 
on tbe  merits. 

KERWIN,  J.  (dissenting).  The  contract 
between  ,the  parties  in  this  case  is  as  fol- 
lows: 

"It  Is  herein  agreed 'by  and  between  Frank 
Roberts,  of  Dodeeville,  Wisoonsin,  party  of  the 
first  part,  and  C.  Harrington,  of  Madiaon,  Wis- 
consin, party  of  the  second  part: 

"Party  of  the  second  part  gives  to  party  of 
the  first  part  the  exclusive  sale  of  his  land  in 
the  town  of  Arena,  county  of  Iowa,  state  of 
Wisconsin,  for  a  period  of  four  months  from 
the  date  of  this  contract  Number  of  acres 
<k  land,  185 ;  price  per  acre,  $120.00.  Party  of 
the  second  part  agrees  to  pay  party  of  the  first 
part  a  commission  of  2  per  cent  All  In  excess 
of  the  contract  price  shall  belong  to  the  party 
of  the  first  part 

"Party  of  the  second  part  agrees  to  accept 
$5,000  or  $6,000  down,  balance  to  be  left  on 
the  land  at  a  rate  of  5  per  cent,  interest,  pur- 
chaser having  the  right  to  pay  one  hundred 
dollars  or  any  multiple  of  one  hundred  at  in- 
terest paying  day.  Total  amount  must  be  paid 
in  ten  years. 

"Party  of  the  second  part  agrees  to  furnish 
an  abstract  and  convey  tbe  land  by  a  warranty 
deed.  This  contract  does  not  expire  if  the  land 
is  sold  to  any  prospect  furnished  by  party  of 
the  first  part 

"Dated  at  Madison,  county  of  Dane,  state  of 
Wisconsin,  this  13th  day  of  December,  1916. 
"C.  Harrington.    IScal.]" 

This  contract  was  accepted,  acted  upon  by 
respondent,  and  became  a  binding  contract 
between  the  parties. 

Tlie  cases  reUed  upon  by  the  appellant 
here  are  where  an  exclusive  agency  was  given 
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not  an  exclusive  tale.  While  there  Is  con- 
flict in  the  authorities  as  to  whether  or  not 
an  exclusive  agency  precludes  the  owner  from 
selling  without  becoming  liable  for  commis- 
sion, it  is  settled  in  this  court  that  an  ex- 
clusive agency  does  not  preclude  the  owner. 
This  is  upon  the  ground  that  an  exclusive 
agency  means  that  no  other  agent  shall  be 
employed.  An  "exclusive  sale"  Is  quite  a  dif- 
ferent thing,  and  where  an  exclusive  sale  Is 
given  by  the  owner  for  a  definite  period  of 
time,  the  owner  is  precluded  from  selling 
during  that  period.  The  question  has  not 
been  directly  passed  upon  by  this  court,  but 
in  Greene  v.  American  M.  Co.,  163  Wis.  at 
page  222,  140  N.  W.  at  page  1182,  it  is  said: 

"A  distinction  is  made  in  some  cases  between 
exclusive  power  to  sell  and  exclutdve  agency 
to  procure  a  sale  or  find  a  purchaser ;  in  others 
between  an  ezclasive  acency  and  an  agency 
for  a .  particular  time,  where,  within  it,  the 
agent,  proceeding  in  good  faith,  finds  a  pnr- 
chaser ;  between  a  sale,  as  in  this  case,  without 
any  interference  on  the  part  of  the  agent,  and 
a  sale  to  a  person  to  whose  attention  the  prop- 
erty is  brought  by  the  agent.  Here  there  was 
the  ordinary  ezclasive  agency  to  find  a  pur- 
chaser, and  after  long  delay  the  owner  made  a 
rale  withowt  the  agent  being  connected  with  it 
in  any  way.  In  such  circumstances  the  agent 
is  not  entitled  to  commission." 

In  the  instant  case  the  respondent  accepted 
the  contract,  did  considerable  work,  and  In- 
curred exx>en8e  In  endeavoring  to  make  the 
sale^  He  negotiated  with  the  per8<xi  to' 
whom  the  appellant  made  the  sale;  had 
from  tMi  to  fifteen  Interviews  with  him  urg- 
ing him  to  make  the  purchase  and  repre- 
senting that  the  property  was  the  cheapest 
to  the  connty.  Even  if  the  sale  bad  been 
made  nnder  an  exclusive  agency,  the  ap- 
pellant was  not  entitled  to  make  the  sale 
at  a  reduced  price  to  a  purchaser  with  whom 
the  respondent  had  been  negotiating  and 
escape  the  payment  of  commission.  Oliver  v. 
Katz,  131  Wis.  40ft,  111  N.  W.  50»;  Stew- 
art y.  Mather,  S2  Wis.  344. 

In  the  Instant  case  the  contract  is  plain 
and  nnambiguons.  It  gave  to  the  respond- 
ent for  a  period  of  fonr  months  the  exclusive 
sale.  This  can  mean  but  one  thing,  viz. 
tltat  during  the  tbne  given  the  owner  was 
precluded  from  making  a  sale  without  ren- 
dering himself  liable  for  the  eomniission. 
Fairchlld  v.  Rogers,  82  Minn.  289,  20  N.  W. 
191;  Lapham  v.  Flint,  88  Bfinn.  87B,  90  N. 
W.  780;  Blumenthal  v.  Bridges,  91  Ark. 
212,  120  S.  W.  974;  8<*ultz  v.  OrifllB,  6 
Misc.  Rep.  499,  26  N.  T.  Snpp.  71B;  Alex- 
ander  v.  Breeden,  53  Ky.  (14  B.  Mon.)  154; 
Stringfellow  v.  Powers,  4  Tex.  Civ.  App. 
199,  23  S.  W.  813;  Ocddsmlth  ▼.  Coxe  et 
aL,  80  S.  0.  341,  61  S.  E.  555. 

A  claim  for  reformation  by  changing  the 
words  of  the  contract  from  "exclusive  sale" 
to  "exclnsiTe  agency"  was  made  in  the  an- 
swer, niere  was  no  evidence  to  support 
this  dalm,  and  it  was  abandoned  and  not 
turged  in  the  brief  or  upon  oral  argument. 


It  was  admitted  npon  oral  argnment  that 
the  claim  for  reformation  was  not  urged. 

Nor  is  there  any  room  for  the  contention 
that  the  appellant  did  not  understand  the 
contract.  The  evidence  on  the  part  of  the 
appellant  upon  this  point  is  negative  and 
evasive,  while  on  the  part  of  the  respond- 
ent the  e\idence  is  dear  and  positive  to  the 
effect  that  the  appellant  understood  the  con- 
tract 

It  Is  said  in  the  majority  opinion  that, 
independent  of  the  contract,  the  evidence 
that  respondent  was  not  to  have  exclusive 
sale  is  undisputed.  Obviously  the  court 
overlooked  the  following  evidence: 

"Q.  What  conversation  had  you  with  him 
with  regard  to  having  an  exclusive  right  of 
■ale  for  four  months?  (Objected  to.  Objection 
overruled.)  A.  Well,  when  I  talked  with  him 
befoire,  I  toU  him  that  I  wouldn't  take  the 
farm  without  I  had  the  exclusive  sale  of  it,  to 
advertise  it  and  such  things. 

"Q.  What  did  he  say  to  that?  A.  He  said 
he  was  willing." 

Ingold  V.  Symonds,  125  Iowa,  82,  99  N. 
W.  713,  is  relied  upon  by  the  court,  but  It 
will  be  seen  that  in  that  case  an  exclusive 
sale  was  not  given.    The  court  said: 

"Ott  will  be  observed  that  plaintiff  was  not 

f'ven  the  -  ezdasive  sale  of  the  property. 
*  *  .^The  only  effect  of  such  a  contract  as 
the  one  now  befora  us  is  to  forbid  the  owner 
from  placing  the  property  in  the  hands  of  any 
other  afent ' 

Reference  is  also  made  to  Fairchlld  v. 
Rogers,  supra,  as  being  distinguishable  be- 
cause a  consideration  of  $260  was  paid  for 
the  exclusive  right  of  sale.  There  was  a 
valid  consideration  for  the  contract  in  the 
case  at  bar  by  the  acceptance  of  the  con- 
tract, performance  of  servlcea,  and  expend!- 
tore  of  money  In  the  execution  of  it  as  ef- 
fectual and  binding  as  if  money  were  paid. 
This  la  well  settled.  Superior  C.  Ca  v.  Blck- 
ford,  93  Wis.  220,  67  N.  W.  45 ;  Hooker  v. 
Hyde,  61  Wis.  204.  21  N.  W.  52;  Goward 
V.  Waters,  98  Mass.  596. 

It  Is  true  that  an  owner  has  the  right  to 
sell  his  own  property.  The  jus  dispondendl 
is  In  him.  But  it  la  equally  clear  that  he 
may  for  a  limited  period  of  time  divest 
himself  of  that  right  and  vest  it  in  another. 
The  giving  of  an  exclusive  sale  of  property 
for  a  limited  period  of  time  accomplishes 
that  purpose.  I  have  found  no  case  to  the 
contrary.  It  is  true  there  Is  a  dearth  of 
authority  on  the  particular  point  In  the  case 
at  bar.  There  are  many  cases  involving  ex- 
clusive agency  in  this  and  other  courts,  and 
the  reasoning  in  these  cases  tends  strongly 
to  show  that,  while  an  exclusive  agency  docs 
not  divest  the  owner  of  the  right  to  sell  his 
own  property,  the  contract  of  exclusive  sale 
does.  There  is  reason  and  equity  in  the 
rule.  A  broker  does  not  wish  to  spend  time 
and  money  in  endeavoring  to  make  a  sale 
If  the  owner  at  any  time  can  make  a  sale 
and  leave  the  broker  without  commission  or 
compensation  for  his  services.  In  the  in- 
stant case  the  resirandent  had  a  contract 
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giving  blm  the  exclosive  sale  for  four 
montks.  He  spent  much  time  and  money  In 
endeavoring  to  sell  tbe  property.  The  ap- 
pellant stepped  in  and  sold  to  the  person 
with  whom  respondent  bad  been  negotiating 
before  the  time  limited  in  the  contract  had 
expired.  It  cannot  be  said  that  respondent 
would  not  have  sold  during  the  life  of  the 
contract. 

I  am  satisfied  that  the  Judgment  below  la 
right  and  should  be  affirmed. 

BSGHWEILER,  J.,  concurs  In  the  forego- 
ing dissent 


STIIiF  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  'Court  of  Wisconsin.     Dec.  3,  1918.) 

1.  INSUBANCE  4=395  —  Life  Inbitbanoe  — 
Knowledge  of  Agen'p— Statute— "Agent." 

Under  St.  1917,  {  1977,  one  soUdting  for 
inaarance  company,  or  collecting  premium,  is 
"agent"  of  company  to  all  intents  and  purposes, 
that  is,  he  is  the  company  in  specific  transac- 
tions named  in  statute,  so  that,  when  he  does 
any  act  necessary  or  proper  to  fulfill  agency, 
his  Itnowledge  of  facts  is  knowI«dge  of  company. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Agent.] 

2.  insttranc!e  «=5l41(2)— life  insurance— 
Acceptance  of  Pbemiuk  and  Deuvebt  of 
Poi-icY— Estoppel. 

Life  insurance  company,  which,  by  agoi^ 
received  premium,  cashmg  check,  and  deliTered 
premium  receipt,  policy  having  been  previously 
delivered,  with  knowledge  insured  was  sick,  is 
estopped  to  insist,  after  insured's  death,  on 
stipulation  that  policy  should  not  take  effect 
until  first  premium  was  paid  and  policy  deliv- 
ered to  insured  in  good  health. 

Appeal  from  Municipal  Court  of  Outagamie 
County ;  Albert  M.  Spencer,  Judge. 

Action  by  Sarah  Stllp  against  the  New 
York  Life  Insarance  Company.  Judgment 
for  plaintur,  and  defendant  appeals.  Af- 
firmed. 

Action  upon  a  life  Insurance  policy.  !n»e 
defense  was  that  the  application  for  the  poli- 
cy contained  a  provision  that>  it  should  not 
take  effect  unless  the  first  premium  was  paid 
and  the  policy  delivered  to  the  Insured  while 
be  was  in  good  health,  and  that  as  matter  of 
fact  the  Insured  was  seriously  111  at  the  time, 
which  fact  was  concealed  from  the  company. 
Kie  action  was  tried  before  a  Jury,  and  at 
the  close  of  the  evidence  a  verdict  for  the 
plaintiff  for  the  full  amount  of  the  policy 
was  directed.  The  essential  facts  were  not 
In  dispute,  and  were  in  substance  as  follows: 
Clement  Stllp,  the  Insured,  a  boy  18  years  of 
age  and  tbe  son  of  tbe  plaintiff,  applied  for 
tbe  policy  in  question  and  was  examined  by 
Dr.  Ritchie,  the  defendant's  medical  examin- 
er. The  medical  report  was  favorable,  the 
application  was  accepted  at  tbe  home  office, 
and  the  policy  was  sent  on  to  W.  A.  Clarlc, 
the  defendant's  solicitor  of  Insurance  at 
Appleton,  for  delivery  and  collection  of  the 


premium.  Tbe  face  of  the  policy  was  $1,000, 
and  tbe  annual  premium  $10.62.  One  Vaughn, 
the  uncle  of  the  Insured  and  brother  of  the 
plaintiff,  had  ofllces  In  tbe  same  building  with 
Mr.  Clark,  and  tbe  insured  left  $8  with  him 
(Vaughn)  a  week  before  the  arrival  of  the 
policy  to  apply  on  the  premium,  promidng  to 
pay  the  balance  on  his  next  pay  day.  Tbe 
policy  reached  Clark  on  the  morning  of  Octo- 
ber 9,  1916,  and  he  gave  It  to  Mr.  Vaughn  to 
give  to  the  Insured;  Vaughn  at  the  same 
time  giving  Clark  bis  dieck  on  a  local  bank 
for  the  entire  premium.  Vaughn  took  the 
policy  to  Stilp's  house  and  found  him  sitting 
up  In  bed.  He  had  been  under  treatment  by 
Dr.  Ritchie  since  October  6th.  So  far  as  the 
testimony  shows,  the  difficulty  was  at  that 
time  supposed  by  physician  and  patlmt  to 
be  simply  a  severe  cold.  Vaughn  delivered 
the  policy  to  Stllp  and  saw  Clark  in  tbe  aft- 
ernoon of  the  same  day  and  told  him  that 
Stllp  was  at  home  not  feeling  well  and  sean- 
ed  to  have  a  bad  cold ;  that  the  doctor  told 
him  to  stay  In  a  few  days,  and  Clark  lnqal^ 
ed  the  name  of  the  doctor.  Clark  did  not 
cash  the  check  or  deliver  to  Vau^m  the  re- 
ceipt for  the  premium  on  that  day.  On  tbe 
following  day  (according  to  Vaughn's  testi- 
mony), Clark  saw  Vaughn  and  told  him  he 
had  spoken  to  Dr.  Ritchie  concerning  tbe 
boy's  case,  and  Dr.  Ritchie  told  him  the  boy 
had  a  bad  cold,  so  there  Is  no  use  disturbing 
the  policy  for  the  boy  will  be  all  right  in  a 
few  days.  Clark  died  before  this  action  was 
brought,  so  tliat  this  testimony  stands  un- 
contradicted. 

Dr.  Ritchie  was  called  as  a  witness,  and 
testifies  to  having  treated  the  insured  begin- 
ning October  6th,  but  nowhere  states  the  na- 
ture of  the  illness,  ncM-  does  be  deny  making 
tbe  statement  to  Clark  above  mentioned.  On 
the  10th  of  October  Clark  caahed  the  chedi 
and  gave  Vaughn  the  xecelpt  for  the  first 
premium.  Stilp  remained  in  the  house  under 
treatment  for  9  or  10  days,  being  in  bed 
about  a  week  of  the  time.  He  called  at  Dr. 
Ritchie's  office  for  treatment  on  the  21st 
24th,  and  28th  of  October  and  was  permitted 
by  Dr.  Ritchie  to  return  to  his  work  on  tbe 
28tb.  He  was  a,  timekeeper  for  a  telephone 
company  and  worked  until  November  4th, 
when  he  had  a  relapse  and  died  November 
TtlL  Dr.  Ritchie's  statement  which  is  a  part 
of  the  proofs  of  loss,  gives  as  the  cause  of 
death,  "Fneomonia  catarrhal,  fallowed  by 
endo  carditis  with  acute  dilation,"  and  fui^ 
ther  states  that  tbe  Insured  bad  pneumonia 
from  October  6tb  to  tbe  28th,  ttiat  he  Iiad  a 
recovery  with  perfect  health,  and  had  no  oth- 
er disease  until  "relapse  November  4th." 

The  premium  of  $19.62  was  retained  by  the 
company  until  January  IS,  1917,  whMt  it 
sent  an  agent  to  plaintiff's  bonae,  who  hand- 
ed her  $20.  She  turned  tbe  money  over  to 
her  attorneys,  who  subsequently  placed  it  in 
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the  hands  of  fhe  clerk  of  the  trial  «mrt  for 
the  use  and  benefit  of  the  defendant 

The  defendant  appeals  from  judgment  for 
the  plaintiff  on  the  directed  verdict 

MUler,  Mack  &  Fairchlld,  of  Milwaukee 
(James  H.  Mcintosh,  of  New  York  City,  of 
counsel),  for  appellant. 

Rooney  &  Grogan  and  Geo.  N.  Danlelson, 
all  of  Appleton,  for  respondent. 

WINSLOW.  C.  J.  (after  stating  the  facts 
as  abore).  Two  very  simple  propositions  gov- 
ern this  case  and  demonstrate  the  correctness 
of  the  judgment. 

[1]  First  Under  section  1977,  Wis.  Stats., 
a  person  who  solicits  insurance  for  an  in- 
surance company  or  collects  the  premium 
thereon  Is  the  agent  of  the  company  "to  all 
Intents  and  purposes,"  I.  e.,  he  is  in  fact  the 
company  in  the  specific  transactions  named 
In  the  statute,  and  consequently,  when  he  is 
doing  any  act  necessary  or  proper  In  order  to 
fulfill  bis  agency,  liis  knowledge  of  the  sur- 
rounding facts  is  the  knowledge  of  the  com- 
pany. 

[2]  Second,  An  insurance  company  receiv- 
ing a  premium  and  delivering  a  policy  with 
knowledge  of  the  existence  of  fact  rendering 
the  policy  void  by  reason  of  some  stipulation 
of  the  policy  or  application  to  that  effect  Is 
estopped  from  thereafter  insisting  upon  such 
stipulation.  Welch  v.  Fire  Ass'n,  120  Wis. 
456,  98  N.  W.  227 ;  2  Bacon,  Life  &  Accident 
Insurance  (4th  Ed.)  }  592. 

In  the  present  case,  Clark  (L  e.,  the  compa- 
ny) did  not  cash  the  check  nor  deliver  the 
receipt  for  the  premium  on  the  9th,  but  kept 
them  until  the  following  day  after  he  had 
learned  from  Vaughn  of  the  boy's  Illness  and 
had  consulted  the  company's  medical  exami- 
ner (who  was  treating  the  boy  as  a  physi- 
cian) as  to  his  condition.  Thus  he  (1.  e.,  the 
company)  learned  all  that  any  one  knew  about 
the  facts.  Knowing  the  facts,  he  chose  to 
cash  the  check,  deliver  the  receipt  acknowl- 
edging payment  of  the  premium,  and  run  the 
risk.  There  was  no  fraud  or  false  repre- 
sentation. Doubtless  the  agent  could  have 
returned  the  check  and  demanded  back  the 
policy  after  he  learned  of  the  boy's  Illness, 
but  he  (i.  e.,  the  company)  chose  to  aflSrm  and 
complete  the  transaction  and  cannot  now  dls- 
afllrm  it. 

No  other  questions  are  necessary  to  bo 
considered. 

Judgment  affirmed. 


FRAILINO  V.  SIEBBB. 

(Supreme  Court  of  Wiflconsin.    Dec.  8,  1918.) 

1.  Bells  ano  Notes  iS=»119  —  TjNnisci.OBKD 
PsiNcrPAi/— Liability. 
St.  1917,  i  1675— 18y  providing  tliat  no  per- 
son is  liable  on  a  note  whose  signature  does  not 
appear  thereoiu  is  a  statutory  embodiment  of 
pre-existing  weU-settied  law. 


2.  Husband  awd  Win;  «=»I38(2)— Pboo*  op 

AOBNCT. 

Evidence  held  insufficient  to  sustain  a  find- 
ing that  a  husband  was  acting  as  agent  of  wife. 

Appeal  from  Circuit  Court,  Shawano  Coun- 
ty; W.  B.  Quinlan,  Judge. 

Action  by  John  Frailing  against  Hannah 
Sieber  and  John  Sieber.  Judgment  for  plain- 
tiff, and  the  first-named  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

The  defendants,  John  Sieber  and  Hannah 
Sieber,  are  husband  and  wife.  At  the  time 
of  their  marriage  Hannah  Sieber  was  the 
owner  of  80  acres  of  land,  and  John  Sieber 
owned  27  acres  of  land,  which  be  farmed  in 
connection  with  a  rented  40.  Certain  farm 
machinery  was  bought  which  was  used  in 
cultivating  both  farms.  Whether  the  defend- 
ant Hannah  Sieber  was  liable  for  any  of  this 
farm  machinery  may  be  said  to  be  a  con- 
troverted question.  They  were  eventually 
sued  for  the  purchase  price  thereof.  They 
then  together  went  to  town,  Shawano,  saw  a 
lawyer,  and  arranged  a  settlement  The  de- 
fendant John  Sieber  borrowed  $300  from  the 
First  National  Bank  at  Shawano  and  gave 
his  note  therefor.  This  note  was  renewed 
once.  When  the  renewal  note  became  due, 
the  defendant  John  Sieber  borrowed  $300 
from  the  First  National  Bank  at  Shawano 
and>gave  his  note  therefor.  This  note  was 
renewed  once.  When  the  renewal  note  be- 
came due,  the  defendant  John  Sieber  bor- 
rowed $300  from  the  Citizens'  State  Bank  of 
Shawano  and  paid  the  First  National  Bank. 
The  note  to  tl>e  Citizens'  State  Bank  was  in- 
dorsed by  a  brother  of  the  defendant  Han- 
nah Sieber.  When  the  note  to  the  Citizens' 
State  Bank  became  due,  Hannah  Sieber  gave 
the  bank  her  individual  note  for  $136,  and 
John  Sieber  borrowed  $225  from  one  Henry 
Gundorf  with  which  he  paid  the  balance  of 
the  $300  note  to  the  Citizens'  State  Bank. 
When  the  Gundorf  note  Itecame  due,  the  de- 
fendant John  Sieber  went  to  the  Carcrtine 
State  Bank  and  borrowed  $260  with  which  to 
pay  the  Gundorf  note.  The  note  to  the  Caro- 
line State  Bank,  as  the  others,  was  signed 
only  by  John  Sieber.  It  was  Indorsed  bf 
plaintiff,  John  Frailing.  John  Frailing  was 
obliged  to  pay  the  $250  note  to  the  Caroline 
State  Bank,  and  he  brought  ttiis  action' 
against  John  Sieber  and  Hannah  Sieber  to 
recover  the  amount  paid.  He  seeks  to  hold 
the  defendant  Hannah  Sieber  on  the  ground 
that  John  Sieber  signed  the  note  as  her  agent 
and  that  she  Is  liable  as  an  undisclosed  prin- 
cipal. 

A  special  verdict  was  returned  by  the  Jury, 
by  which  they  found:  (1)  That  Hannah  Sie- 
ber directed  and  instructed  John  Sieber  to 
borrow  $300  from  the  First  National  Bank 
of  the  City  of  Shawano  with  which  to  settle 
up  the  machinery  case;  (2)  that  Hannah  Sie- 
ber authorized  and  directed  John  Sieber  to 
borrow  the  money  to  pay  the  note  to  the 


^ssFor  other  cuam  IM  suna  topic  and  KBT-NVMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


168  NORTHWESTERN  REPORTER 


(Wis. 


First  National  Bank;  (3)  that  Hannah  Sle- 
ber  authorized  and  directed  John  Sleber  to 
pay  the  Citizens'  State  Bank;  (4)  that  Han- 
nah Sleber  anthorlzed  and  directed  John  Sle- 
ber to  borrow  money  to  pay  the  Genskow 
(Gundorf)  note;  (5)  that  the  defendant  Han- 
nah Sleber  purchased  the  farm  machinery 
In  question;  and  (6)  that  the  separate  estate 
of  Hannah  Sleber  benefited  by  the  money 
which  the  plaintiff  was  compelled  to  pay  on 
the  note  executed  by  John  Sleber  to  the  Caro- 
line State  Bank  to  the  extent  of  f258.75. 
tlpon  this  verdict  judgment  was  rendered 
against  the  defendants  John  Sleber  and  Han- 
nah Sleber,  and  the  defendant  Hannah  Sleber 
appealed. 

Dlllett  &  Winter,  of  Shawano,  for  appel- 
lant. 

Eberleln  &  Larson,  of  Shawano,  for  re- 
spondent. 

OWEN,  J.  (after  stating  the  facts  as 
above).  [1]  It  wlU  be  noted  that  the  de- 
fendant Hannah  Sleber  did  not  sign  the 
note  which  was  Indorsed  by  the  plaintiff 
Jolin  Fraillng,  and  wliich  he  was  compelled 
to  pay.  Section  1675—18,  Stats.  (Negotiable 
Instruments  Law),  provides: 

"No  person  is  liable  on  the  instrument  whose 
sigoature  does  not  appear  thereon,  except  as 
herein  otherwise  expressly  provided. 

This  is  a  statutory  embodlm«it  of  pre-ex- 
isting well-settled  law.  Daniel  on  Negotiable 
Instruments,  S  303;  2  Corpus  Juris,  p.  525; 
7  Cyc.  649;  21  R.  O.  L.  p.  895.  Speaking 
of  the  rule  that  no  party  can  be  diarged  as 
principal  upon  a  negotiable  instrument  un- 
less his  name  is  thereon  disclosed,  Mr.  Daniel 
In  his  work  on  Negotiable  Instruments  (5th 
Ed.  $  303),  says : 

"The  reason  of  this  rule  Is  that  each  party 
who  takes  a  negotiable  instrument  makes  bis 
contracts  with  the  parties  who  appear  on  its 
face  to  be  bound  for  its  payment;  it  is  'a 
courier  without  luggage,'  whose  countenance  is 
its  passport;  and  in  suits  upon  negotiable  in- 
stnunents,  no  evidence  is  admissible  to  charge 
any  person  as  a  principal  party  thereto,  unless 
his  name  in  some  way  is  disclosed  upon  the  in- 
strument itself;  although  upon  other  written 
contracts,  not  negotiable,  it  is  often  compet«it 
to  show  that,  although  signed  in  the  name  of 
the  agent  only,  they  were  executed  in  the  busi- 
ness of  the  principal,  and  with  the  intent  that 
he  should  be  bound.  And  in  such  cases  he  is 
°  bound  upon  them  accordingly.  The  rule  ex- 
cluding parol  evidence  to  charge  an  unnamed 
principal  as  a  party  to  negotiable  paper  is  de- 
rived from  the  nature  of  such  paper,  which  be- 
ing made  for  the  purpose  of  being  transferred 
from  hand  to  hand,  and  of  giving  to  every  suc- 
cessive holder  as  strong  a  claim  upon  the  origi- 
nal party  as  the  payee  himself  has,  must  indi- 
cate on  its  face  who  is  bound  for  its  payment; 
for  any  additional  liabiUty  not  expressed  in  tlie 
paper  would  not  be  negotiable." 

This  principle,  now  embodied  in  our  stab- 
ntes,  evidently  overlooked  by  the  trial  court 


in  Its  disposition  of  the  case.  Is  fiital  to  the 
Judgment  against  Hannah  Sleber. 

[2]  While  the  judgment  must  be  reversed 
for  the  reason  already  stated,  a  reversal  is 
necessary  for  the  further  reason  that  there 
are  no  facts  disclosed  by  the  record  justify- 
ing a  conclusion  that  in  the  execution  of  the 
various  notes  John  Sleber  acted  as  the  agent 
of  Hannah  Sleber,  if  In  fiict  that  was  the 
effect  of  the  Jury's  verdict.  The  defendant 
John  Sleber,  who  at  the  time  of  the  trial  bad 
separated  from  his  wife  and  oodefendant, 
Hannah  Seiber,  was  a  willing  witness  for 
the  plaintiff,  and  testified  that  she  was  cog- 
nizant of  the  fact  that  be  had  borrowed  the 
money  on  the  several  occasions  mentioned 
and  that  he  had  given  his  notes  therefor: 
that  she  not  only  consented  thereto,  but  urged 
and  directed  him  to  do  so.  This  is  the  only 
evidence  from  which  It  may  be  inferred  that 
he  was  acting  as  her  agent  In  borrowing  the 
money.  It  falls  far  short  of  establishing  the 
relation  of  principal  and  agent.  It  reveals 
nothing  more  than  the  natural  conferences 
and  conversations  that  might  be  expected  to 
take  place  between  husband  and  wife  under 
such  circumstances,  as  a  result  of  the  con- 
fidential relation  and  unity  of  interest.  It 
appears,  however,  very  satisfactorily  from 
the  evidence  that  Hannah  Sleber  did  not  con- 
sider that  she  was  liable  for  the  machinery. 
She  not  only  failed  but  refused  to  sign  the 
notes  with  him,  although  she  was  in  town  at 
the  time  he  borrowed  the  first  $300.  When 
the  $300  note  became  due  at  the  CltLEen.s' 
State  Bank,  she  gave  her  individual  note  for 
$135,  which  was  the  price  of  the  binder,  and 
which  Indicates  pretty  conclusively  that  she 
did  not  propose  to  bind  herself  for  the  pay- 
ment of  the  balance.  More  than  this,  when 
her  note  for  $135  was  executed  In  partial 
payment  for  the  $300  note  in  the  Citizens* 
State  Bank,  it  left  but  a  balance  of  $165.  To 
pay  this,  he  borrowed  $225,  and  when,  the 
$225  note  became  due  he  borrowed  $250,  all 
of  which,  with  Interest,  the  Jury  finds  Inured 
to  her  benefit,  although  it  appears  conclu- 
sively that  the  difference  between  $166  and 
$250  must  have  been  otherwise  used  by  the 
husband,  John  Sleber.  It  furthermore  ap- 
pears that  she  had  in  the  neighborhood  of 
$3,000  in  cash,  and.  If  this  were  her  individ- 
ual Indebtedness,  it  was  unnecessary  for  her 
to  borrow  money  and  appeal  to  outside  par- 
ties for  security.  If  she  can  be  held  liable  as 
an  undisclosed  principal  on  evidence  such  as 
this,  it  points  the  way  for  faithless  husbands 
to  dissipate  and  squander  the  separate  es- 
tates of  their  wives. 

Judgment  reversed,  and  canse  remanded, 
with  directions  to  dismiss  the  complaint  as 
to  the  defendant  Hannah  Sleber. 


Digitized  by 


Google 


Wla) 


\ 
WILLIAiCS  ▼.  TRAVELERS'  IKS.  CO. 


609 


wnjJAMS  T.  TRAVBLEBS'  IN&  CX>. 
(Supreme  Court  of  Wisconsin.    Dec  3,  1018.) 

1.  Contracts   *=»ie7  —  Fobk  —  Lboislativs 

POWIER. 

When  Legislature  declares  pnbllc  policy  of 
state  to  be  that  that  which  has  heretofore  been 
lubject  to  contract  shall  be  by  certain  prescrib- 
ed forms  and  with  specific  conditions  concern- 
ing respective  rights  of  parties,  statutory  provi- 
sions step  in  and  control  and  regulate  the  mu- 
tual rights,  rather  than  provisions  of  any  con- 
tract varying  therefrom. 

2.  Insurance  ^=>133(2) — Fobm  of  F01.10T— 
EjFfxct  or  N0NC!O)a>LiAN0C  WITH  Statute. 

Where  clause  of  accident  policy,  providing 
for  reduced  indemnity  in  certain  cases  in  an 
amount  less  than  provided  for  sam^  loss  incur- 
red under  ordinary  circumstance,  was  not  in 
bold-face  type,  as  required  by  St.  S  1960,  subd. 
2(6).  it  will  be  considered  as  though  not  there 
ataU. 

S.   iNSintANCE    «=»133tl)— 'FOBK    OP    POMOT— 

SSrvECT  OF  Appboval  bt  CoinnssioNBB  of 

Insxtbancb. 
Approval  of  an  accident  policy  by  commis- 
sioner of  insurance  under  St  J  1960,  does  not 
render  such  form  of  policy  immune  from  any 
coUateral  attack  or  question  as  to  whether  poli- 
cy complies  with  statute. 

Appeal  from  Clrcnit  Court,  Dane  County; 
E.  Ray  Steveofi,  Judge. 

Action  by  Albert  U  Williams  against  the 
Travelers'  Insurance  Company.  From  Judg- 
ment In  his  favor  for  a  less  amount  than 
claimed,  plaintiff  appeals.  Reversed,  with 
dlrecttons. 

The  defendant  Insurance  company  issued 
Its  "Special  Accumuladve  Acddent  Policy," 
form  E  D  9229,  to  the  plaintiff  April  14, 1915, 
describing  him  In  such  policy  as  being  under 
a  preferred  dasslflcatlon  and  by  occupation 
"buying  and  selling  of  real  estate,  office  du- 
ties and  traveling  only,"  and  providing  In 
case  of  total  disability  for  a  weekly  Indem- 
nity of  $25.  The  policy  was  roiewed  at  the 
expiration  of  the  first  year,  and  was  in  force 
October  5,  1916,  the  time  of  the  injury. 

Tbe  plaintiff  lived  In  the  dty  of  Madison, 
and  bad  an  office  at  Cameron,  Wis.  He  was 
engaged  In  selling  lands  in  that  neighbor- 
hood. On  October  4th  he  came  with  a  man 
named  Qulnn,  whom  be  had  theretofore  en- 
gaged for  that  purpose,  to  dear  a  certain 
tract  of  land  belonging  to  plalntlfTs  wife,  and 
which  he  th^i  contemplated  selling.  The 
clearing  was  to  be  done  by  the  use  of  dyna- 
mite, and  a  quantity  of  It  for  that  purpose 
was  taken  by  plaintiff  and  Quinn  to  the  land 
a  short  distance  away  from  the  store  where 
the  dynamite  was  purchased  on  the  morning 
of  that  day.  During  the  day  plaintiff  was 
about  the  land  where  Qulnn  was  working  a 
portion  of  the  time,  but  he  did  not  use  or 
assist  In  using  any  of  the  dynamite.  He 
spent  his  time  In  piling  up  and  setting  fire 
to  some  of  the  stumps  that  bad  been  ex- 
ploded by  Qulnn.  The  plaintiff  contemplat- 
ed leaving  early  the  following  morning,  but 


on  missing  the  train  fouad  it  necessary  to 
spend  the  following  day,  October  5th,  at  the 
same  place.  In  the  formoon  of  the  5th  he 
carried  about  12^  pounds  of  dynamite  from 
the  store  a  mile  or  so  distant  to  the  place 
where  Quinn  was  working  on  the  land  and 
for  Qulnn's  use.  During  the  forenoon  plain- 
tiff used  two  small  pieces  of  dynamite  about 
one-fourth  of  a  pound  eadi  in  exploding  un- 
der the  extended  roots  of  some  stunqts  with 
a  .view  of  seeing,  as  he  testified,  If  in  that 
manner  the  work  could  not  be  done  more 
economically  than  in  the  manner  in  which 
it  was  being  done  by  Qulnn.  He  became  sat- 
isfied after  two  such  experiments  that  there 
was  no  advantage  In  the  method  that  had 
so  appealed  to  him.  Later  In  the  forenoon 
Qulnn  went  to  the  store  to  obtain  an  addi- 
tional quantity  of  dynamite.  During  his  ab- 
sence plaintiff  saw  a  stump  so  situated  that 
he  thought  of  trying  one  more  experimmt 
upon  it  with  a  half  stick  of  dynamite  by 
packing  the  same  under  the  roots  with  clay 
and  th«j  exploding  it  Several  futile  efforts 
were  made  by  him  to  explode  it  after  it  had 
been  so  packed,  and  then  In  some  manner 
there  was  an  explosion,  the  result  of  which 
was  sndi  injury  to  his  eye  and  ear  that  no 
question  was  raised  by  defendant  but  that 
there  was  a  total  disability  therefrom  sudi 
as  would  meet  the  language  of  the  total  dis- 
ability dause  in  the  policy  entitling  him  to 
$25  per  week  unless  the  amount  must  be 
lessened  under  the  other  conditions  of  the 
policy. 

In  November,  1910,  defendant  filed  with  the 
insurance  commissioner  a  soUdtor'tl  acd- 
dent manual  dated  In  February,  1909,  and 
several  small  supplements  to  it  were  filed 
at  various  times  thereafter.  The  manual 
contained  a  provision  in  substance  that  if  an 
Insured  was  injured  in  an  occupation  classi- 
fied as  more  hazardous  than  that  spedfled 
In  the  policy,  the  Insurance  would  not  be 
forfeited,  but  would  be  reduced  to  such  an 
amount  as  the  premium  paid  would  have 
purchased  under  the  rates  for  such  increas- 
ed hazard.  In  a  long  table  therein,  under  the 
Iieading  "Claaslficatlon  of  Risks,"  were  tl>e 
following:  "Dynamite  Maker,  Handler,  User, 
or  Custodian  of — Extrahazardous,  limit  of 
risk  $500."  Also:  "Real  Estate  Ag«nt  or 
Broker,  buying  and  selling  timber  lands,  or- 
dinary, limit  of  risk  $3,000."  "Real  Estate 
Agent  or  Broker,  preferred,  limit  of  ride 
$5,000." 

On  December  19, 1913,  a  form  of  the  policy 
in  suit  here,  together  with  nine  other  differ- 
ent forms,  were  sent  by  defendant  to  the 
insurance  commissioner  for  approval,  and 
they  were  approved  on  the  same  date.  The 
letter  of  approval  from  the  commissioner  as 
to  this  particular  form,  after  describing  it, 
says  as  follows:  "Is  approved  for  use  after 
January  1,  1914,  until  otherwise  ordered." 

In  February,  1914,  the  insurance  commia- 
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169N.W.— 39 


Digitized  by 


Google 


610 


160  NOSTHWESTEBN  REPORTEB 


(WI& 


doner,  writing  his  approTal  of  anotber  torm 
of  defoidant'g  poUc]*,  said  as  follows: 

"Permit  me  to  observe  that  I  think  the  first 
paragrraph  of  the  first  of  the  standard  provisions 
should  be  printed  in  bold-face  type  so  there  may 
be  no  qnestion  but  that  it  conforms  with  sub- 
division 0,  subsection  2,  section  1960.  Wiscon- 
sin Statutes  (standard  provisions  law)." 

And  again  in  tbe  following  month.  In  writ- 
ing as  to  another  sndi  form  of  poUc7,  the 
conimisaioner  calls  the  defendant's  attoitloa 
to  the  fact  tttat  he  had  heretofore  suggested 
the  printing  of  the  first  of  the  standard  pro- 
visions  In  bold-face  type,  adding: 

"I  do  not  assert  that  it  is  necessary  that  this 
paragraph  be  printed  in  bold-face  type;  I  mere- 
ly suggest  that  tbe  failure  so  to  print  it  can  re- 
sult in  loss  only  to  the  company." 

A  Jnry  was  waived,  and  a  trial  by  the  court 
which  made  its  findings.  The  ones  material 
for  consideration  here  are  as  follows: 

"(2)  That  prior  to  tbe  issuance  of  said  poli- 
cy the  commissioner  of  insurance  of  Wisronsin 
had  approved  the  form  of  policy  so  issued,  and 
the  defendant  company  had  filed  with  said  com- 
missioner its  classification  of  risks  as  required 
by  section  1960  of  the  Statutes  of  Wisconsin; 
(3)  that  i^aintiff  was  subsequently  injured  by 
the  discharge  of  dynamite  while  he  was  using 
such  dynamite  to  remove  stumps  from  land 
owned  by  his  wife;  that  when  so  injured  plain- 
tiff was  doing  an  act  or  thing  pertaining  to  an 
oocnpation  dassified  by  tbe  insurer  as  more 
hazardous  than  that  of  bnying  and  selling  real 
estate." 

The  defendant  requested  the  court  to  make 
findings  providing  In  substance  that  the  plain- 
tiff was  not  Injured  while  performing  ordi- 
nary duties  about  his  residence  nor  while 
engaged  In  recreation,  and  that  when  In- 
jured he  was  doing  an  act  or  thing  pertain- 
ing to  the  occupation  classified  by  defendant 
as  "Dynamite  Maker,  Handler,  User  or  Cus- 
todian of,"  and  that  the  premium  paid  would 
have  purchased  but  one-sixth  of  the  indemni- 
ties and  benefits  under  tbe  occupation  first 
above  mentioned.  The  trial  court  ruled  up- 
on sudi  pr(^)osed  finding  as  follows: 

"Refused  as  immaterial,  because  each  of  the 
requests  is  established  by  the  evidence  without 
dispute." 

The  court  directed  Judgment  for  the  sum 
of  $223.81,  being  one-sixth  of  the  amount  to 
which  plaintiff  would  have  been  entitled  If 
under  the  rate  of  $26  per  we^. 

From  the  judgment  entered  thereupon 
plaintiff  appeals. 

Riley  &  Ohm,  of  Madison,  for  appellant. 
OUn,  Butler,  Stebblns  &  Stroud,  of  Madi- 
son, for  respondent. 

ESCHWEILER,  J.  (after  stating  the  facts 
as  above).  By  chapter  601  of  tbe  Laws  of 
1913.  what  Is  now  section  1960,  Wis.  Stats., 
providing  for  a  standard  accident  and  health 
policy,  was  adopted.  This  statute  Is  the 
same  In  form  and  substance  as  was  recom- 
mended by  the  National  Association  of  In- 
surance Commissioners  of  this  country  in  the 
same  year,  and  was  adopted  In  almost  the 
Identical  form  In  New  Tork,  Connecticut, 
Minnesota,  Kew  Hampshire,   Carolina,   and 


Pennsylrania  in  1913,  and  by  Illinois  In  1915. 

Portions  of  the  statute  are  as  follows: 

"Section  1960.  1.  On  and  after  the  first  day 
of  January,  1914,  no  vaiicy  of  insurance  against 
loss  or  damage  from  the  sickness,  or  the  bodily 
injury  or  death  of  the  insured  by  acddent  shall 
be  issued  or  delivered  to  any  person  in  this  state 
until  a  copy  of  the  form  thereof  and  of  the 
classification  of  risks  and  the  premium  rates 
pertaining  thereto  have  been  filed  with  the  com- 
missioner of  insurance;  nor  shall  it  be  so  issued 
or  delivered  until  the  expiration  of  thirty  days 
after  it  has  been  so  filed  unless  the  said  com- 
missioner shall  sooner  give  his  written  approval 
thereto.  If  the  said  commissioner  shall  notify, 
in  writing,  the  comnany,  corporation,  assoaa- 
tion,  society  or  other  insurer  which  has  filed 
such  form  that  it  does  not  comply  with  the  re- 
quirements of  law,  specifying  the  reasons  for 
his  opinion,  it  shall  be  uidawfiil  thereafter  for 
any  such  insurer  to  issue  any  policy  in  such 
form. 

"2.  No  sndi  policy  shall  be  so  issued  or  deliv- 
ered •  *  •  (6)  unless  the  exceptions  of  the 
policy  be  printed  with  the  same  prominence  as 
the  benefits  to  which  they  apply,  provided,  how- 
ever, that  any  portion  of  said  policy  vhich  pur- 
port*, by  retuon  of  the  cireutiutancei  under 
tchich  a  losi  i*  meurred,  to  reduce  any  indem- 
nity promited  therein  to  oit  amouni  ie»»  thtut 
that  provided  for  the  game  toss  ootmrrinff  under 
ordinary  circumstanoet,  thaU  be  printed  in  bold- 
face type  and  icith  greater  promtnenoe  than  any 
other  portion  of  the  test  of  the  policy.  [Italics 
ours.] 

"S.^Elvery  such  policy,  so  issued  shall  contain 
certam  standard  provisions,  which  shall  be  in 
the  words  and  in  the  order  hereinafter  set  forth 
and  be  preceded  in  every  policy  by  the  caption 
'Standard  Provisions.'    *    •    * 

"(1)  A  standard  provision  relative  to  the  con- 
tract which  may  be  in  aUier  of  tbe  following  two 
forms:  Form  (A)  to  be  used  in  policies  which 
do  not  provide  for  reduction  of  indemnity  on 
account  of  change  of  occupation,  and  form  (B) 
to  be  used  in  policies  whidi  do  so  provide." 

In  the  same  subsection,  after  provlMons 
as  to  what  must  appear  In  form  (A),  ap- 
pears In  a  clause  relative  to  form  (B)  (bdng 
the  form  In  question  in  suit)  the  fallowing 
so-called  standard  provision,  which  appears 
also  verbatim  under  the  heading  "Standard 
Provisions"  on  the  second  page  of  the  poUcy, 
and  reads  as  follows: 

"(1)  This  policy  includes  the  indorsements  and 
attadied  papers,  if  any,  and  contains  the  en- 
tire contract  of  insurance  •  •  •  except  as 
it  may  be  modified  by  the  insurer's  dassification 
of  risks  and  premium  rates  in  the  event  that 
the  insured  is  injured  after  having  changed  his 
occupation  to  one  classified  by  the  insurer  as 
more  hazardous  than  that  stated  in  tbe  policy, 
or  while  he  is  doing  any  act  or  thing  pertaining 
to  any  occupation  so  classified,  except  ordinary 
duties  about  his  residence  or  while  engaged  in 
recreation,  in  which  event  the  insurer  will  pay 
only  such  portion  of  the  indemnities  provided 
in  the  policy  as  the  premium  paid  would  have 
purchased  at  the  rate  but  within  the  limits  so 
fixed  h^i  the  insurer  for  such  more  hazardous 
occupation." 

Section  13  provides  a  jpenalty  by  way  of 
fine  or  the  revocation  of  the  license  of  any 
company,  ofilcer  or  agent  thereof  who  Issues 
or  delivers  In  this  state  any  policy  In  will- 
ful violation  of  the  provisions  of  tbe  act 

[1]  When  the  Legislature  declares,  as  It 
has  by  this  section  in  question,  the  public 
policy  of  the  state  to  be  that  that  which  had 
theretofore  been  subject  to  contract  between 
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the  parties  ahall  tbereafter  be  by  ceKaln 
prescribed  forms  and  with  spedflc  condi- 
tions concendng  the  respective  rights  and 
duties  of  the  parties  thereto,  the  statntory 
provisions  step  in  and  control  and  regulate 
the  mutual  rights  and  obligations  rather  than 
the  provisions  ot  any  contract  the  parties 
may  attempt  to  make  varying  therefrom. 
Temple  v.  Niagara  P.  I.  Co.,  109  Wis.  872, 
85  N.  W.  861 ;  Keith  ▼.  Boyal  Insurance  Co., 
117  Wla  531,  W  N.  W.  296;  Whitfield  v. 
-Etna  U  I.  Co.,  205  U.  S.  489.  27  Sup.  Ot. 
578,  61  L.  Bd.  896;  Verducd  v.  Cas.  Co.  of 
America,  96  Ohio  St.  260,  117  K  B.  235. 

{2]  Itie  defendant  seeks  to  reduce  the 
amount  it  most  pay  for  the  injury  from  the 
primary  rate  of  $25  per  week  by  virtue  of  the 
clause  of  the  standard  provisions  found  un- 
der (B)  1  of  Bubeection  3  of  section  1960, 
which  we  have  quoted,  either  because  when 
injured  plalntiCF  had  changed  his  occupation 
to  one  more  hanrdous,  or  because  when  in- 
jured he  was  doing  an  act  or  thing  pertain- 
ing to  a  more  hasardous  occupation  than 
that  under  which  he  was  clashed  by  the 
policy ;  the  latter  being  the  one  adopted  by 
the  trial  court. 

Tlie  policy  In  suit  is  before  us  in  the  rec- 
ord, and  shows  upon  Its  face  absolutely  and 
without  any  room  for  question  or  debate  that 
the  clause  relied  upon  Is  not  printed  In  bold- 
face type  and  Is  not  printed  with  greater 
prominence  than  any  other  portI<m  of  the 
text  of  the  policy.  The  provisions  of  sub- 
division 6,  subsection  2,  section  1960,  above 
quoted  and  Italicized  meet  the  exact  condi- 
tion confronting  defendant  in  this  case, 
where  it  now  seeks  by  virtue  of  the  circum- 
stances under  which  this  injury  occurred  to 
release  the  indemnity.  Under  and  by  virtue 
of  that  subdivision  (Q  the  defendant  was 
required  to  print  the  clause  now  relied  up- 
on by  It  in  bold-face  type  and  with  greater 
prominence  than  any  other  portion  of  the 
text  of  the  policy,  because  that  portion  of 
the  policy  so  relied  upon  purports  by  ceason 
of  the  drcumstances  under  which  a  loss  is 
incurred  to  reduce  the  indemnity  promised 
under  ordinary  drcumstances. 

In  presenting  this  partial  defense  by  way 
of  reduction  from  the  stipulated  indemnity 
defendant  must  rely  upon  the  policy  it  Issued. 
That  document,  when  produced  and  examin- 
ed, shows  for  Itself  that  the  defendant  has 
in  issuing  the  same  violated  the  express  pro- 
vision of  the  law  as  to  the  manner  and  form 
In  whidi  such  a  defensive  clause  shall  be 
printed.  It  thus  appearing  by  its  own  docu- 
ment that  It  has,  as  to  the  clause  in  qoes- 
tlon,  placed  Itself  outside  the  pale  of  the  law, 
it  cannot,  tn  a  suit  such  as  here,  be  permit- 
ted to<  take  advantage  of  any  sucb  clause. 

The  defensive  clause  not  api)earlng  In  the 
policy  in  manner  and  form  as  required  by 
statute,  it  is  as  though  it  were  not  there  at 
all.  This,  In  our  Judgment,  is  the  necessary 
and  reasonable  effect  to  be  given  subsection] 


9  of  this  sectl<m  1960,  which  reads  as  fol- 
lows: 

"9.  A  policy  issued  in  violation  of  this  act 
shall  be  held  valid  but  shall  be  construed  as 
provided  in  this  act,  and  when  any  provision 
in  such  policy  is  in  conflict  with  any  provision 
of  this  act,  the  rights,  duties  and  obligations  of 
the  insurer,  the  policy  holder  and  the  beneficiary 
shall  be  governed  by  the  provisions  of  the  act." 

If  it  does  not  so  apply  In  such  a  situation 
as  we  have  before  us,  then  it  seems  super- 
fluous. So  applied,  it  gives  life  to  the  pro- 
visions of  the  statute  wUdi  so  evidently  re- 
quire that  greater  publicity  be  given  in  the 
policy  to  the  clauses  under  whidh  the  in- 
surer may  expect  to  lessen  its  payments  than 
to  the  provisions  under  which  the  insured 
may  have  hoped  and  believed  his  indemnity 
was  fixed.  It  will  undoubtedly  emphasize 
the  warning  given  on  this  very  point  by  the 
insurance  commissioner  in  his  letters  to  de- 
fendant after  the  approval  of  the  form  of 
this  policy,  and  which  letters  are  quoted 
from  in  the  statement  of  facts  above,  and  It 
may  preserve  these  salutary  provisions  from 
laiwlng  into  a  state  of  Innocuous  desuetude. 

[S]  It  is  contended,  however,  by  defend- 
ant, that  such  a  position  ought  not  to  bo 
maintained,  inasmudi  as  from  the  undis- 
puted evidence  and  as  found  by  the  trial 
court  this  form  of  policy  known  as  B  D  9229 
was  approved  by  the  commissioner  of  insur- 
ance December  19,  1913,  and  that  such  ap- 
proval thereupon  became  absolute  and  made 
such  form  of  policy  Immune  from  any  col- 
lateral attack  or  question  as  to  whether  or 
not  there  was  a  compliance  with  the  statute 
by  any  beneficiary  or  policy  holder  in  a  suit 
for  benefits  claimed  under  such  policy,  and 
that  such  was  the  holding  of  this  court  in 
Lundberg  v.  B.  M.  A.  A.,  162  Wis.  474,  156 
N.  W.  4BQ,  Ann.  Cas.  1916D,  667,  and  that 
by  that  decision  such  rule  is  stare  dedsls; 
furthermore,  that  in  any  event  this  particu- 
lar policy  Is  to  be  read  and  construed  as 
though  the  views  expressed  In  that  case  were 
a  part  of  the  contract  between  the  parties. 

In  the  Lundberg  Case  the  Issues  were  sub- 
mitted to  the  trial  court  upon  stipulation  and 
without  the  taking  of  testimony.  In  the  stip- 
ulation the  defendant  contended  that  the 
policy  there  in  question  showed  for  itself 
that  It  was  In  typographical  make-up  In  ac- 
cordance with  the  same  subdivision  6,  sub- 
section 2,  above  quoted  and  here  involved, 
and  that  that  was  purely  a  question  of  law 
for  the  court.  The  trial  court  held  by  his 
finding  that  such  question  was  determinable 
by  an  examination  of  the  printed  portions 
of  the  policy  by  the  court,  and  that  the  pro- 
vision in  question  there  was  in  accord  with 
and  met  the  provisions  of  the  law.  On  the 
appeal  this  court  concurred  in  that  conclu- 
sion reached  by  the  lower  court  by  that 
finding.  162  Wis.  480,  156  N.  W.  482,  Ann. 
Cas.  1916D,  667.  In  the  Lundberg  Case, 
therefore,  the  fact  was  determined  by  the 
court  from  an  inspection  of  the  policy  it- 
self that  there  was  a  compliance  with  the 
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statute.  In  tills  caae  and  beyond  douM  or 
question  the  policy  In  suit  shows  for  ItseU 
a  fart  exactly  contrary  to  the  fact  found 
and  shown  by  the  policy  Itself  in  the  Lund- 
berg  Case. 

While  the  Lundberg  Case  upon  the  facts 
there  presented  was  correctly  decided,  yet 
we  are  now  constrained  to  hold  that  cer- 
tain language  there  used  to  the  effect  (162 
Wis.  479,  156  N.  W.  482,  Ann.  Cas.  1916D, 
067),  that  after  approval  by  the  commission- 
er of  a  form  of  policy  presented  to  him  un- 
der section  1960  then,  in  a  suit  like  this  up- 
on the  policy  by  a  beneficiary,  there  cannot 
be  a  collateral  attack  permitted  upon  sudi 
approval,  went  too  tar,  and  must  be  now 
deemed  withdrawn. 

The  disposition  we  thus  make  of  this  case 
in  holding  that  defendant's  failure  to  com- 
ply with  the  statute  prevents  It  from  assert- 
ing Its  partial  defense  makes  it  unnecessary 
to  pass  upon  the  other  points  pres^ited  in 
the  very  able  brief  and  argument  of  appel- 
lant's counsel. 

The  plaintiff  Is  entitled  to  the  full  indem- 
nity of  $25  per  week  from  the  time  of  tlie 
accident  to  the  commencement  of  this  suit, 
and  Judgment  to  that  effect  should  have  been 
entered. 

Judgment  of  the  circuit  court  reversed, 
with  directions  to  enter  ]udgm«tt  In  aci 
cordance  herewith. 

WINSLOW,  C.  J.,  and  BOSBNBEBRY,  J., 
concur.    See  Wi  N.  W.  959. 


WISCONSIN  TRUST  CO.  et  al.  t.  MUNDAY 
et  aL 
MDNDAX  et  al.  v.  WALTER  et  aL 
(Supreme  Court  of  Wisconsin.    Nov.  16,  1918.) 
On  motion  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  168  N,  W.  393. 

ROSENBERBT,  J.  We  have  coniddeted 
the  matters  urged  upon  our  attention  in  the 
briefs  of  counsel  for  appellants  in  support 
of  the.  motion  for  rehearing.  While  some 
verbal  inaccumdes  are  disclosed  by  the  hy- 
percritical analysis  to  which  the  opinion  lias 
been  subjected,  still,  when  the  opinion  is 
read  In  connection  with  the  facts  and  cir- 
cumstances of  the  case,  these  largely,  If  not 
entirely,  disappear.  It  was  not  supposed  by 
the  court  that  the  question  Involved  was 
whether  the  Legislature  intended,  by  the 
enactment  of  subsection  1  of  'chapter  211  of 
the  laws  of  1917,  to  confirm  and  validate  the 
titles  theretofore  attempted  to  be  acquired  by 
all  foreign  corporations  which  had  not  com- 
plied with  section  1770b.  It  is  perfectly 
clear  that  the  enactments  in  question  have  no 
application  to  the  acts  of  those  foreign  cor- 
porations which  do  not  comply,  or  have  been 
excused  from  complying,  with  section  1770b, 
and  that  fact  is  assumed  without  repetition 


throughout  the  opinion.  In  the  opinion  (168 
N.  W.  398)  it  is  said: 

"If  the  Legislature  bad  Intended,  by  the  re- 
enactment  of  subsection  1  of  section  lT70j,  to 
confirm  and  validate  the  title  theretofore  at- 
tempted to  be  acquired  by  all  foreign  corpora- 
tions which  had  not  complied  with  section 
1770b,"  etc. 

In  the  Interest  of  clearness  of  expression, 
there  should  be  Inserted,  after  the  words 
"section  1770b,"  the  words  "at  the  time  of 
attempting  to  acquire  such -title,  and  wtiich 
had  thereafter  complied  with  section  1770b.'' 

It  is  not  accurate  to  say  that  a  foreign 
corporation  which  has  been  excused  from 
complying  with  section  1770b  has  in  effect 
complied  therewith,  as  is  argued  in  the  opin- 
ion. But,  nevertheless,  after  re-examination, 
we  are  clearly  of  the  (pinion  that  the  Legis- 
lature did  not,  by  the  re-enactment.  In  ciiap- 
ter  211  of  the  Laws  of  1917,  of  secUous  1770b 
and  1770J,  intaid  to  do  anything  except  to  ex- 
empt corporations  not  organized  or  conducted 
for  profit  from  the  provisions  of  secUoa 
1770b,  and  to  oonfinn  the  title  attonpted  to 
lie  acquired  by  such  corporations  prior  to  the 
enactment  of  said  chapter. 

Motion  for  rehearing  denied. 

yiNJE,  J.  (dissenting).  I  am  unable  to  con- 
cur In  the  view  that  the  amendment  to  sec- 
tion 1770J  of  the  statutes  made  by  chapter 
211  of  the  Laws  of  1917,  did  not  operate  to 
validate  the  deeds  to  the  Realty  Realization 
Company  which  had  theretofore  complied 
with  section  1770b.  Briefly  stated,  my  rea- 
sons are  these:  The  case  of  Hanna  v.  Kel- 
sey  Realty  Co.,  145  Wis.  276,  129  N.  W.  1080, 
33  L.  R.  A.  (N.  S.)  355, 140  Am.  St.  Rep.  1075, 
holding  that  a  deed  to  a  foreign  corporation 
that  had  not  compiled  with  section  1770b  of 
our  statutes  was  void,  was  decided  February 
21,  1911.  No  doubt  many  titles  were  affect- 
ed by  that  decision.  To  grant  relief,  chapter 
142  of  the  Laws  of  1911  enacted  section  1770] 
which  took  effect  May  13,  1911.  That  sec- 
tion provided  that  any  corporation  which 
had  before  the  passage  of  the  act  complied 
with  section  1770b  was  relieved  from  any  dis- 
ability in  the  previous  acquisition  of  real 
property  in  this  state,  and  that  a  person 
claiming  that  the  title  of  any  corporation 
was  void  because  of  a  failure  to  comply  >rlth 
section  1770b  and  the  amendment  of  1911 
might  within  a  year  from  May  13,  1911,  be- 
gin an  action  or  set  up  a  defense  to  declare 
the  title  void.  If  such  action  or  defense  waa 
not  begun  or  set  up  before  May  13,  1912,  the 
right  thereto  expired.  In  the  case  of  Lanz- 
Owen  COk  v.  Garage  Equipment  Mfg.  Co.,  151 
Vfia.  555,  139  N.  W.  393,  this  court  construed 
the  act  as  a  statute  of  limitations  wiUiiu 
which  actions  could  be  begun  or  defenses 
interposed  to  declare  the  title  of  nonoomply- 
ing  corporations  void,  and  held  that  at  the 
end  of  the  year  in  the  absence  of  any  ac- 
tion or  defense  the  title  became  absolute^ 
Notwithstanding  this  decision  which  was 
handed  down  January  7,  1913,  the  Legisla- 
ture that  year  amended  section  1770j  by  the 
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enactment  of  tdiapter  212  whldi  after  tbe 
Mtle  and  enaotlsK  clause  read: 

"Section  1.  Section  ITTOi  of  the  statutes  ia 
amended  to  read:  Section  ITTOj.  1.  Any  corpo- 
ration organized  otherwise  than  under  tbe  laws 
of  this  state,  havinir  acquired  or  attempted  to 
acquire,  legal  title,  •  •  •  or  lease  to  any 
real  property  in  this  state,  before  complying 
with  the  terms  of  section  1770b  of  the  statutes, 
•  •  •  and  which  has  thereaftpr,  and  before 
the  passage  of  this  •  •  •  section,  complied 
with  said  section,  shall  be  and  hereby  ia  Telieved 
from  any  disability,"  etc. 

If,  as  the  coort  constmea  It,  the  words  "this 
section"  mean  section  1770J  of  the  Statntes, 
and  not  section  1  of  the  amendatory  act  In 
which  they  are  found,  then  the  amendment 
of  1913  was  entirely  nugatory.  All  titles  de- 
pending apon  conditions  existing  prior  to 
May  13,  1911,  had  been  fully  cared  by  the 
act  of  1911  aa  construed  In  the  Lanz-Owen 
Case.  The  same  nugatory  result,  except  as  to 
non  proflt-sharlng  corporations,  Is  tme  of  the 
amendment  of  1917  (chapter  211),  which  la 
In  the  same  form  as  that  of  1918.  It  Is  tme 
that  the  law  of  1911  says  "this  act,"  and  that 
of  1913  "this  section."  But  the  natural  con- 
struction is  to  refer  the  words  to  the  section 
In  which  they  are  found  In  the  amendatory 
act,  namely,  section  1,  and  not  to  the  original 
section  passed  y&ars  prior  thereto,  espedally 
when  the  latter  construction  nulllfles  the 
whole  act  That  they  are  intended  to  relate 
to  the  amendatory  act,  and  not  to  section 
1770J,  Is  made  evident  by  an  inspection  of  the 
original  bill  submitted  in  1913,  which  had 
the  words  "this  amendatory  act,"  Instead  of 
the  words  "this  section."  The  change  was 
made  in  the  redraft  prepared  by  the  drafting 
department  of  the  legislative  reference  li- 
brary to  conform  to  the  then  and  present 
custom  of  enacting  general  laws  In  terms  of 
sections  and  not  of  acts,  so  that  th^  shall 
fit  Into  the  statutes  without  further  changes. 
The  Wisconsin  Legislative  Directory  and 
Manual  of  1913  required  all  general  bills 
amending  sections  of  the  statutes  to  be  In 
this  form: 

"Section  — .    Section of  the  Statntes  [of 

1898]  is  amended  to  read:  Section  —— ."  Rule 
49,  snbd.  8.  p.  117. 

It  will  be  observed  that  each  bill  has  Its 
own  section  numbers,  and  hence,  when  there 
Is  found  in  a  certain  section  thereof  the  ex- 
pression "before  the  passage  of  this  section," 
It  must  refer  to  the  passage  of  the  sectlcm  of 
the  bill  In  which  It  Is  found,  and  not  to  the 
passage  of  the  section  amended.  At  any 
rate,  the  function  of  the  library  redraft  was 
to  make  changes  of  form,  not  of  substance, 
and  It  is  hut  fair  to  presume  that  such  wns 
the  Intention  In  substituting  the  words  "this 
section"  for  the  words  "this  amendatory  act" 
There  is  nothing  In  the  language  used  to  In- 
dicate the  contrary.  To  charge  the  Legisla- 
tare  with  intent  to  cure  conditions  existing 
prior  to  the  enactment  of  chapter  142  of  the 
Laws  of  1911  in  Its  enactments  of  1913  and 
1917,  when  those  conditions  were  folly  cured 


'  by  tbe  act  of  1011  Itself,  except  as  to  non 
proflt-sharlng  corporations.  Is  to  charge  it 
with  perfonning  a  mere  Idle  ceremony  in 
1913,  and  to  Ignore  tbe  fact  that  the  words 
"before  tbe  passage  of  this  section,"  In  the 
act  of  1917,  mean  the  same  as  they  meant  In 
tbe  act  of  1913,  and  refer  to  the  section  of 
the  bill  in  which  they  are  found,  and  not  to 
the  section  of  the  statute  amended.  We  all 
agree  It  was  Intended  by  the  act  of  1911  to 
permit  corporations  theretofore  complying 
with  section  1770b  to  be  relieved  from  its 
penalty.  Why  not  give  Its  subsequent  acts 
the  same  intendmenf,  and  make  them  ac- 
complish sometlilng?  That  the  period  of  re- 
lief from  disability  was  in  each  case  extended 
to  the  time  of  the  passage  of  the  amendment 
accords  with  a  sane  legislative  intent  and  re- 
sults in  effective  legislation.  To  construe 
the  amendments  otherwise  is  to  assume  re- 
peated legislative  attempts  since  1911  to  ac- 
complish that  which  was  substantially  ac- 
complished in  191L 

KCRWIK  and  ESCHWEILGR,  JJ.,  (dis- 
senting). Upon  the  motion  made  for  a  re- 
hearing in  this  case,  we  are  now  constrained 
to  dissent  from  the  coiustruction  given  by  the 
majority  opinion,  construing  the  amendment 
of  1917,  and  we  concur  with  the  views  on  that 
subject  of  Justice  VINJE  in  his  dissenting 
opinion. 


ST.  PAUL  FIRE  &  MABINB  INS.  CO.  v. 
LAUBENSTEUN. 

(Supreme  Court  of  Wisconsin.    Dec.  8,  1918.) 

1.  Insurance  «=>83(10  —  Fibk  Insubamok 
— induobment    to    is6dk    polict— suffi- 

CIKRCY  or  EVUENCK. 

In  fire  insurer's  action  against  its  agent 
for  breach  of  duty,  evidence  held  not  to  support 
jury's  negative  answer  to  qnestioD  submitted  to 
them  as  to  whether  false  answers  and  informa- 
tion in  application  for  insurance  exerted  ma- 
terial influence  on  minds  of  plaintiFs  officers, 
inducing  them  to  issue  jralicy. 

2.  InauBANCE  «s>83(l)  —  FiBB  Inbubancb 
— Breach  of  Dott  bt  Agent. 

Where  applicant  for  fire  insurance  made 
representations  false  to  knowledge  of  insurer's 
agent,  and  insurer  believed  representations  and 
relied  thereon  in  issuing  policy,  and  sustained 
damages  in  consequence,  cause  of  action  against 
agent  was  complete. 

3.  Tbiai.  «s>888(1)— Rktubai.  to  Find  on 
Issue  Cotebbo. 

In  fire  insurer's  action  against  agent  for 
breach  of  duty  in  approving  application  for 
insurance  supported  by  false  repreeentationa, 
trial  court  properly  refused  to  find  on  question 
of  agent's  good  or  bad  faith,  where  such  issue 
was  sufficiently  covered  by  findings  submitted 
to  jury. 

4.  Witnesses  9=9226,  267  —  Ordeb  of  Kx- 
amination— fomf  of  quesiionb— dlscbe- 
xioN  or  Tbial  Coubt. 

Tbe  order  in  which  witnesses  shall  be  ex- 
amined  and   cross-examined,   and   the  form   of 
auestions,  are  largely  within  the  discretion  of 
tie  trial  court 

Appeal  from  Circuit  Court,  Shawano  Coun- 
ty;  E.  V.  Werner,  Judge. 
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Action  by  the  St.  Paul  Plre  &  Marine  In- 
surance Company  against  L.  O.  Laubensteln. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  action  was  brought  to  recover  dam- 
ages growing  out  of  an  alleged  breach  of 
duty  by  the  defendant  as  agent  of  the  plain- 
tiff. The  breach  of  duty  consisted  In  caus- 
ing a  policy  of  insurance  to  be  Issued  by  the 
plaintiff  upon  the  property  of  one  Anna  Hun- 
tington upon  her  application,  which  defend- 
ant knew  to  be  false. 

The  case  was  here  before,  and  Is  reported 
in  162  Wis.  at  page  165,  156  N.  W.  918.  In 
the  former  case,  after  the  evidence  was  In, 
the  court  directed  a  verdict  for  the  defend- 
ant, dismissed  the  complaint,  and  upon  plain- 
tiff's appeal  the  Judgment  was  reversed,  and 
the  cause  remanded  for  retrlaL  Upon  re- 
trial the  court  submitted  the  case  to  the  Jury 
on  a  special  verdict,  consisting  of  22  ques- 
tions, among  others  the  following: 

"Question  No.  2:  Was  the  answer  to  the  fol- 
lowing question  false,  to  wit:  'How  many  acres 
of  land  do  you  own?  Answer:  41.'  Answer; 
Yes. 

"Question  No.  3 :  Was  the  answer  to  the  fol- 
lowing question  false,  to  wit:  'What  is  the 
cash  value  of  your  land  alone?  Answer:  |600- 
$800  at  present.'     Answer:     Yes." 

"(b)  Did  the  defendant  know  that  the  an- 
swer to  the  following  question  was  false? 
'Question :  How  many  acres  of  land  do  you 
own?    Answer:    41.'    Answer:  Yes. 

"(c)  Did  the  defendant  Icnow  that  the  answer 
to  the  following  qnestion  was  false?  'Question: 
What  is  the  cash  valae  of  your  land  alone? 
Answer:  $60O-|800  at  present*  Answer: 
Yes." 

"Question  No.  18:  Did  the  plaintiir,  or  any  of 
Its  authorized  ofllcers  authorized  to  accept  said 
insurance,  believe  said  answers  and  information, 
and  rely  upon  said  answers  and  information,  in 
accepting  and  issuing  said  Insurance  policy? 
Answer:  Yes. 

"Question  No.  19:  Did  the, answers  to  said 
questions  and  information  in  said  application 
for  insurance  exert  a  mateHal  influence  upon 
the  miiidg  of  the  officers  of  the  plaintiff  com- 
pany authorized  to  accept  and  issue  said  in- 
surance policy,  so  as  to  induce  said  plaintilf  to 
accept  said  rlslc  and  issue  said  policy?  Answer: 
No. 

"Question  No.  20:  Under  all  the  facts  and 
circumstances  of  this  case,  ought  the  officers 
of  the  plaintiff  company,  anthorised  to  accept 
said  risk  and  issue  said  insnrance  policy,  to 
have  relied  upon  the  answers  to  said  qnestions 
and  information  set  forth  in  said  application? 
Answer:  Yes." 

"Qnestion  No.  22:  What  sum  did  the  plain- 
tiff pay  Anna  Huntington  as  a  loss  caused  by 
fire  under  said  policy?  Answer:  |800,  De- 
cember 20,  1913." 

The  court  changed  the  answer  of  the  Jury 
to  the  nineteenth  question  from  "No"  to 
"Yes,"  and  ordered  Judgment  upon  the  ver- 
dict as  amoided.  Judgment  was  entered  ac- 
cordingly, from  which  this  appeal  was  taken. 

DlUett  it  Winter,  of  Sliawano,  for  appel- 
lant. 

Daniel  H.  Grady  and  Grady  &  Famsworth, 
all  of  Portage,  for  respondent. 

KERWIN,  J.  (after  stating  the  facts  as 
Above).    Several  errors  are  asdgned  which, 


so  far  as  material  to  be  considered,  raise  the 
following  questions:  (1)  Whether  the  ownt 
erred  in  changing  the  answer  of  the  Jury  to 
the  nineteenth  question;  (2)  whether  the 
court  erred  In  refusing  to  find  that  the  dc- 
foidant  did  not  act  in  bad  faith  and, in  re- 
fusing to  find  either  good  or  bad  faith  of 
the  d^endant;  (3)  in  refusing  to  set  aside 
the  answer  of  the  Jury  to  the  effect  that  the 
defendant  knew  that  the  insured  did  not 
own  41  acres  of  land,  and  knew  that  the 
same  was  not  of  the  valve  of  from  $600  to 
$800;  (4)  that  the  court  erred  in  restricting 
the  right  of  the  defendant  to  introduce  evi- 
dence, and  undaly  Interfered  with  the  de- 
fendant's right  to  croes-examine  witnesses. 

[1]  1.  It  is  insisted  that  there  was  evl- 
deaoe  to  support  the  answer  of  the  Jury  te 
the  nineteenth  question.  The  evidence  oo 
this  finding  Is  practicaUy  undie^uted.  Tb«e 
is  positive  evidenoe  In  the  reocwd,  coming 
from  the  ofBcers  of  the  plaintiff,  to  the  ef- 
fect that  the  policy  would  not  have  been  is- 
sued bat  for  the  false  representations  made 
by  the  defendant  and  relied  uiran  by  the  of- 
ficers of  the  plaintiff.  The  plaintiff  had  no 
other  Information  respecting  the  representa- 
tions than  that  furnished  by  defendant; 
hence  such  information  'is  ooDCluslTely 
shown  to  constitute  the  inducement  for  the 
Issuance  of  the  policy. 

There  is  no  evidence  produced  on  the  trial 
sufficient  to  overcome  the  positive  evidence 
of  the  plaintiff  to  the  effect  that  the  answers 
and  Information  in  the  application  exerted 
a  material  Influence  upon  the  minds  of  the 
officers  of  the  plaintiff  so  as  to  induce  plain- 
tiff to  accept  the  risk  and  issue  the  policy. 
We  are  therefore  of  opinion  that  the  an- 
swer of  the  Jury  to  the  nineteenth  question 
was  contrary  to  th6  undisputed  evideno& 

2.  It  is  further  insisted  by  counsel  for 
respondent  that  the  answer  to  the  nineteenth 
question  in  any  event  was  immaterial,  there- 
fore plaintiff  was  entitled  to  Judgment  upon 
the  verdict  regardless  of  this  finding;  and, 
further,  that  the  representations  constituted 
a  warranty  by  Insured,  under  section  IMl— 
SO,  Stats.,  as  it  existed  at  tlie  time  the  policy 
was  issued  (which  section  was  afterwards 
repealed),  breach  of  which  would  have  de- 
feated an  action  upon  the  policy  had  the 
plaintiff  not  t>een  bound  by  the  knowledge 
of  its  agent  as  to  the  falsity  thereof. 

In  view  of  the  findings  of  the  Jury  as 
amended  by  the  court  and  supported  by 
the  evidence,  it  is  unnecessary  to  decide,  and 
we  do  not  decide,  whether  the  ninetcentli 
finding  was  immaterial,  or  whether  the  rei> 
resentations  made  (XMistituted  a  warranty 
by  the  insured. 

[2]  It  having  been  established  by  the  evi- 
dence and  findings  that  the  representations 
were  false,  known  by  defendant  so  to  be, 
and  that  in  issuing  the  policy  plaintiff  be- 
lieved the  false  representations  to  be  true, 
and  relied  thereon  in  accepting  and  issuing 
the  policy,  and  was  Justified  in  so  doing,  and 
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that  tbe  answers  to  said  questions  and  In- 
formation In  tlie  application  for  insurance 
did  exercise  a  material  Influence  npon  the 
minds  of  the  oflBcers  of  the  plaintiff  so  as 
to  Induce  it  to  accept  the  risk  and  Issue  the 
poUc;  in  question,  and  that  plaintiff  sustain- 
ed  damages  In  consequence  of  the  false  rep- 
mientations,  a  cause  of  action  against  the 
defendant  was  complete.  St.  Paul  F.  &  M. 
Ins.  Ca  V.  LaubenstelD,  162  Wis.  1C5, 
156  N.  W.  918;  Krause  v.  Busacl^er,  100 
Wis.  350,  81  N.  W.  406;  Woteshek  v.  New- 
man, 151  Wis.  365,  138  N.  W.  1000;  Darling- 
ton V.  Gates  I*  Co.,  151  Wis.  461,  138  N. 
W.  72,  130  N.  W.  447;  First  Nat  Banlc  v. 
Haekett,  159  Wis.  113,  149  N.  W.  703. 

No  error  was  committed  in  refusing  to  set 
nside  the  answer  of  the  Jury  to  the  effect 
that  defendant  knew  that  Insured  did  not 
own  41  acres  of  land,  and  knew  that  the 
same  was  not  of  the  value  of  $600  to  $800. 
There  was  ample  evidence  to  support  these 
findings. 

[3]  3.  Nor  did  the  court  err  la  refusing  to 
find  on  the  question  of  good  or  had  faith  of 
defendant.  That  issue  was  sufficiently  cov- 
ered by  the  findings  submitted  to  the  Jury. 

[4]  4.  It  is  also  contended  that  the  court 
erred  In  restricting  the  right  of  the  defend- 
ant in  the  examination  of  witnesses,  and  un- 
duly Interfered  with  the  right  of  defend- 
ant's counsel  to  cross-examine  witnesses.  We 
cannot  see  that  there  was  any  error  imder 
this  head.  The  order  In  which  witnesses 
shall  be  examined  and  cross-examined,  the 
form  of  questions,  and  manner  in  which  the 
trial  of  cases  shall  be  conducted  in  the  trial 
court,  are  largely  within  the  discretion  of 
the  court. 

We  fail  to  find  any  prejudicial  error  in 
the  record. 

Judgment  affirmed. 


WIEDENBECK-DOBEUN  CO.  ▼.  ANDER- 
SON et  aL 

(Supreme  CSourt  of  Wisconsin.     Dec.  3,  1918.) 

1.  Saubs  «=>475  —  CoNDmoNAi.  Sale  — As- 

SIOITMERT  BT   VENDOB. 

Where  a  conditional  sales  contract  covering 
manure  spreaders  was  valid  and  subsigting  when 
seller  assigned  it  and  a  judgment  held  against 
the  buyer,  in  consideration  of  payment  by  as- 
signees, the  latter  acquired  title  to  the  spread- 
era  as  against  the  creditors  of  the  vendee. 

2.  Saijes  ♦a»477(4>— OoNDmoNAi,  Salb— Ac- 
tion ON  Notes  —  OoNVEBSioN  Into  Abso- 
lute Sau:. 

Where  conditional  sale  contract  provided 
for  retention  of  title  until  payment  In  cash, 
neither  seller's  action  on  buyer's  notes  for 
price,  nor  unsatisfied  judgment  tberdn,  operat- 
ed to  convert  conditional  sale  into  absolute  sale, 
resting  title  in  vendee. 

3.  ElxonoN  OF  Reiodies  «=33(1)  —  Conui- 
tionaXi  YKNDoa— Inconsistent  Bemedies. 

A  conditional  vendor  of  manure  spreaders 
bad  rte:ht  to  take  judgment  against  vendee,  and 
thereafter,  judgment  being  unsatisfied,  to  take 
tlie  spreaders  in  default  of  payment,  the  two 


remedies  not  being  inconsistent,  imposing  alter- 
native to  elect  between  them,  but  being  cumu- 
lative. 

Appeal  from  Circuit  Court,  Dane  County ; 
George  Clementson,  Judge. 

Action  by  the  W^Iedeubeck-Dobelln  Compa- 
ny against  B.  G.  Anderson  and  others.  EYmu 
a  part  of  the  Judgment  for  two  defoidants, 
plaintiff  appeals.    Affirmed. 

This  action  was*  brought  for  the  recovery 
of  seven  manure  spreaders  and  other  ma- 
chinery, or,  in  lieu  of  the  return  thereof, 
1700,  the  value  of  the  inacbinery,  together 
with  the  costs  of  the  action. 

The  Wiedeobe<*-Dobelln  Company  is  a  cor- 
poration doing  business  at  Madison,  Wis. 
The  defendants  are  brothers.  B.  6.  and  Ia  O. 
Anderson  are  in  business  in  Chicago ;  Torval 
and  Ole  Anderson  live  at  Rockdale,  Wis.,  and 
were  principal  stockholders  in  the  Anderson 
Bros.'  Manufacturing  Company,  a  concern 
engaged  in  manufacturing  and  retailing  ma- 
chinery. 

On  March  25,  1914,  the  John  Deere  Plow 
Company  of  MoUne,  111.,  entered  into  a  con- 
ditional sales  contract  with  the  Anderson 
Bros.'  Manufacturing  Company  of  Rockdale, 
Wis.,  by  which  it  sold  and  delivered  to  them 
thirteen  manure  spreaders  at  the  price  of 
$07  each,  and  one  manure  spreader  at  the 
price  of  1100;  the  sales  contract  providing, 
among  other  things,  that— 

"The  title  to  and  ownership  of  all  goods  ship- 
ped under  this  contract  ghali  remain  vested  in 
the  John  I>eere  Plow  Company,  of  Mollne,  un- 
til the  purchase  price  thereof  sliall  be  paid  in 
cash,  and  until  all  notes  given  therefor,  and 
to  be  given  under  this  contract,  are  paid ;  and 
the  said  John  Deere  Plow  Company  of  Moline 
shall  be  entitled  to  possession  of  the  same,  wlien- 
ever  the  said  John  Deere  Plow  C<«ipany,  of 
Moline,  may  feel  insecure,  or  when  I,  or  we, 
may  become  insolvent  or  bankrupt;  but  noth- 
ing in  this  contract  shall  be  deemed  as  releasing 
me  or  us  from  my  or  our  obligations  to  pay 
for  said  goods  and  all  notes  hereby  contem- 
plated." 

Two  copies  of  the  conditional  sales  con- 
tract were  executed,  and  one  of  the  copies 
was  filed  with  the  clerk  of  the  village  of 
Rockdale.  The  John  Deere  Plow  Company 
later  brought  suit  against  the  Anderson  Bros.' 
Manufacturing  Company  to  recover  on  two 
notes  given  pursuant  to  the  conditional  sales 
contract  and  on  a  small  account,  and  Mardi 
25,  1916,  recovered  Judgment  for  $771.65  in 
the  circuit  court  for  Dane  county.  An  execu- 
tion npon  the  Judgment  was  issued  the  same 
day  and  vras  delivered  to  the  sheriff,  who  re- 
turned it  unsatisfied  on  June  21,  1916  Hie 
return  was  filed  June  26, 1916. 

On  April  26,  1916,  the  Anderson  Bros.' 
Manufacturing  Company  had  on  hand  seven 
of  the  fourteen  manure  spreaders  purchased 
by  It  from  the  John  Deere  Plow  Company ; 
no  part  of  the  purchase  price  thereof  having 
been  paid.  On  that  date  the  John  Deere  Plow 
Company,  for  the  consideration  of  $700,  as- 
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signed  the  Judgment  and  the  conditional 
sales  contract  and  transferred  its  Interest  In 
the  seven  spreaders  to  L.  G.  and  B.  O.  An- 
derson ;  the  Instrument  of  asslgnmeat  bear- 
ing the  date  of  April  13,  1916.  Immediately 
after  delivery  of  the  assignment  to  B.  G.  and 
I/.  G.  Anderson,  they  took  possession  of  the 
sey&a.  manure  spreaders,  locked  them  in  a 
storeroom,  retained  one  key  to  the  room 
themselves,  and  gave  a  duplicate  to  Torral 
Anderson,  whom  they  made  their  agent.  The 
written  assignment  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Dane  county 
on  May  15, 1916. 

On  April  26,  1916,  I>.  G.  and  B.  G.  Ander- 
son also  purchased  from  the  Anderson  Bros.' 
Manufacturing  Company  a  Beaver  Dam  drill 
for  $6&,  an  Ideal  drill  for  $45,  and  one  Daln 
mower  for  $45,  which  Implements  are  also 
involved  In  this  action. 

On  March  6,  1916,  Gustaye  A.  Seeftfd  and 
Henry  F.  Seefeld  obtained  a  Judgment  in 
a  Justice  court  of  Dane  county  against  the 
Anderson  Bros.'  Manufacturing  Company  for 
$114.00  principal  with  $8.75  costs,  and  on 
April  18, 1917,  filed  a  transcript  of  this  Judg- 
ment in  the  office  of  the  clerk  of  the  circuit 
court  of  Dane  county.  On  June  26,  1916,  an 
execution  upon  this  Judgment  was  issued 
for  $1.3]  ..39  to  the  sheriff  of  Dane  county, 
and  Ml  July  3,  1916,  the  sheriff  levied  upon 
the  following  property  as  that  of  the  Ander- 
son Bros.'  Manufacturing  Company:  Seven 
manure  spreaders,  one  .Beaver  Dam  drill, 
one  Ideal  drill,  one  Daiii  mower,  one  office 
desk,  <Hie  iron  safe,  one  clock,  2  gasoline  en- 
gines, one  platform  scale,  2  Thor  motor- 
cycles, one  circular  saw  outfit,  30  plow- 
shares, 50O  pounds  bar  Iron,  one  bellows,  100 
pounds  horseshoes,  2  forges,  2  anvils,  2  vices, 
one  drill,  one  tire  set,  one  foot  vice,  S  sets 
of  shaft  tips,  3  sets  of  bows  and  some  assort- 
ed l>olts  and  scrap  iron. 

All  of  the  above-described  property  was 
struck  off  to  tlie  plaintiff  for  $80  at  an  exe- 
cution sale  held  July  24,  1916. 

At  the  time  of  the  commencement  of  thla 
action,  B,  G.  and  L.  G.  Anderson  had  pos- 
session of  the  seven  manure  spreaders,  tlie 
Beaver  Dam  drill,  the  Ideal  drill,  and  the 
Daln  moww,  and  held  the  same.  The 
Wied^ibeck-Dobelln  Company  brought  suit 
for  the  possession  of  these  implements,  claim- 
ing title  under  the  execution  sale. 

The  circuit  court  found  that,  at  the  time 
of  the  issuing  of  the  execution  in  the  See- 
feld Case  and  at  the  time  of  the  seizure  and 
sale  of  the  seven  manure  spreaders,  the  An- 
derson Bros.'  Manufacturing  Company  had 
no  title  to  or  Interest  therein,  but  that  the 
tlUe  remained  in  L.  G.  Anderson  and  B.  G. 
Anderson  as  the  assignees  of  the  John  Deere 
Plow  Company.  The  court  also  found  that 
the  Anderson  Bros.'  Manufacturing  Company, 
In  making  the  sale  of  two  drills  and  one 
mower  to  L.  G.  and  B.  G.  Anderson,  did  not 
comply  with  the  provisions  of  section  2317c 
Statutes,   and  that  no  attempt  to  comply 


wltlt  the  provisions  of  said  sectioD  in  tlw 
sale  and  purchase  of  the  two  drillc  and  mow- 
er was  made  by  any  of  the  partiLes  to  said 
transactloo,  and  that  the  attempted  sale  of 
these  drills  and  mower  resulted  in  no  title  to 
or  Interest  therein  passinc  to  L.  O.  and  6. 0. 
Anderson. 

The  defendants  L.  G.  and  B.  O.  Anderson 
were  awarded  damages  of  $46.60. 

Appeal  is  taken  from  a  part  of  this  Judg- 
moit 

Gilbert  &  Ela,  of  Madison,  for  appellant 
Gettle  &  Torge,  of  Madison,  for  respond- 
ents. 

STEBBOKBR,  J.  (after  stating  the  facts 
as  above).  It  is  considered  in  this  case  that 
the  trial  court  correctly  held  that  L.  O.  and 
B.  G.  Anderson  were  entitied  to  the  posses- 
sion of  the  seven  manure  spreaders  upon  the 
following  grounds: 

[1]  1.  The  conditional  sales  contract  be- 
tween the  John  Deere  Plow  Company  and 
the- Anderson  Bros.'  Manufacturing  Company 
was  a  valid  and  subsisting  contract  between 
these  parties  in  April,  1916,  when  the  plow 
company  assigned  It  and  the  Judgment  held 
by  the  plow  company  against  Anderson  Bros.' 
Manufacturing  Company  to  Ij.  G.  and  B.  G. 
Anderson  in  consideration  of  their  payment 
to  the  plow  company  of  the  sum  of  $700. 

2.  No  third  i)erson  had  acquired  any  inter- 
est in  the  seven  manure  spreaders  here  In- 
volved at  the  time  of  such  assignment,  and 
L.  G.  and  B.  G.  Anderson  acquired  the  title 
to  thera  under  sudi  vrritten  asslgimient; 
that  they  Immediately  took  ixissesslon  there- 
of and  had  possession  of  them  as  their  prop- 
erty on  the  third  day  of  July,  1916,  when  the 
sheriff  levied  thereon  under  the  execatlon 
issued  on  the  Seefeld  Judgment  as  the  prop- 
erty of  the  Anderson  Bros.'  Manufadurini; 
Company;  and  that  sudi  execution,  levy,  and 
the  sale  thereunder  were  illegal  and  void. 

3.  The  plaintiffs  acQulred  no  interest  in 
or  right  to  these  seven  spreaders  as  purchas- 
ers at  such  execution  sale,  and  hence  are  not 
entitled  to  recover  posseseJon  of  them  in  tills 
action. 

[2]  4.  The  action  at  the  Jolm  Deere  Plow 
Company  on  notes  given  by  the  Anderson 
Bros.'  Manufaoturliig  Company  for  goods  sold 
and  delivered  to  It  did  not  operate  to  con- 
vert the  conditional  sale  of  sodi  manure 
spreaders  into  an  absolute  sale. 

The  contract  provides  that  title  to  goods 
sold  under  it  shall  remain  vested  in  the  John 
Deere  Plow  Company,  "until  the  price  there- 
of shall  be  paid  in  cash  and  until  all  notes 
given  therefor  and  to  ibe  given  under  this 
contract  are  paid."  It  is  without  dilute 
that  the  cost  price  for  these  spreaders  bad 
not  been  paid  by  the  Anderson  Bros.'  Manu- 
facturing Company  before  the  plow  company 
brought  the  action  on  the  notes,  nor  was 
payment  thereof  obtained  in  any  proceeding 
In  that  action.  The  fact  is  that  the  purdiaae 
price  for  the  manure  spreaders  had  not  been 
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paid  when  the  plow  oompany  took  posses- 
don  of  them  and  sold  tbem  and  delivered 
them  to  U  6.  and  B.  O.  AnderMm  In  April, 
191&  The  Judgment  on  the  notes  In  no  way 
changes  the  contract  obllgatlozi  for  payment 
of  the  purchaBe  price  nor  affects  the  plow 
CMnpauy's  rl^t  under  the  contract  to  en- 
force Its  security  to  secure  payment  by  tak- 
ing the  property  In  default  of  payment  oi 
the  purchase  price. 

[3]  These  two  remedies  of  enforcing  sudi 
payment  do  not  constitute  inconsistent  rights 
for  the  enforcement  of  this  obligation,  and 
hence  ImiKne  no  altemaUre  to  elect  between 
them.  They  are  cumulative  and '  give  the 
plow  company  the  right  to  pursue  both  to 
secure  payment  of  Its  claim.  Ratchford  T. 
Cayuga  Storage  &  Warehouse,  217  N.  T. 
565,  112  N.  E.  447,  L.  K.  A.  1916B,  615;  Cai^ 
penter  ▼.  Meachem,  111  Wis.  60,  86  N.  W. 
552. 

Upon  the  foregoing  grounds,  the  Judgment 
of  the  circuit  court  must  be  upheld,  and 
other  questions  referred  to  in  the  argument 
do  not  require  treatment  on  this  ai>peal. 

The  Judgment  Is  affirmed. 


STATE  ex  reL  STANDARD  OIL  Ca  r. 
HUIXk  Secretary  of  State. 

(Supreme  Ooort  of  Wisconsin.    Deo.  S,  191&) 

1.  HAIfDAHUS  «S9l87(2)  —  Obdbbs  Appeala- 

Bi^— OnASHiRo  Mandajcus. 
Motion  to  quash  alternative  writ  of  manda- 
mus, being  in  substance  and  form  a  demurrer, 
raising  question  of  sufficiency  of  the  facts  alleg- 
ed. It  fai  appealable. 

2.  COKPOKATIONS  «=>648— FOBKioir  CoBPOaA- 
Tioi(»— "Gapitai.  Stock"— liicxiraxs. 

In  St.  1017,  S  1770b,  snbeec.  7e,  prorld- 
ing  a  license  fee  for  foreign  corporations  based 
upon  the  proportion  of  "capital  stock"  within 
the  state,  the  term  "capital  stock"  means  the 
actual,  issued,  and  paid-for  stock,  and  not  mwe- 
ly  the  authorized  amount  in  view  of  section 
1774a,  relating  to  domestic  corporations,  which 
requires  the  statement  of  both  amount  of  au- 
thorized capital  stock  and  the  amount  of  stock 
actually  paid  for,  whereas  section  1770b  re- 
quires only  a  statement  of  foreign  corporations 
as  to  the  capital  stock. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Capital 
Stock.] 

3.  CoBPOBATioNs  «=>648— "Capztai.  Stock." 

The  words  "capital  stock,"  as  used  in  St. 
1917,  1 1770b,  subsec.  7,  as  to  license  fees  on  for- 
eign corporate  stock,  do  not  mean  the  measure 
of  the  assets  or  property  of  the  corporation,  but 
refer  only  to  the  actual  paid-up  stock. 

Appeal  from  Circuit  Court,  Dane  County; 
S.  Bay  Stevens,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  Standard  OH  Company,  against  Merlin 
Hall,  as  Secretary  of  State.  From  an  ord» 
qnasblng  the  alternative  writ,  relator  ap- 
peals.   Beversed,  and  cause  remanded. 

The  petition  for  the  writ  herein  recites: 
That  the  relator  and  appelant  Is  a  foreign 
corporation  organized  by  the  laws  of  the 


state  of  Indiana.  That  Its  charter  fixes 
Its  capital  stock  at  $100,000,000,  and  $30,- 
000,000  thereof  and  no  more  has  been  paid 
for  and  Issued.  That  for  many  years  prior 
hereto  It  has  been  transacting  business  as 
such  foreign  corporation  in  the  state  of  Wis- 
consin and  has  been  licensed  by  this  state  so 
to  do.  That  It  has  for  a  number  of  years 
past  flied  an  annual  report  with  the  secre- 
tary of  state  and  received  a  license  to  trans- 
act buslnees  within  the  state.  That  in  Feb- 
ruary, 1918,  It  executed  and  filed  with  the 
secretary  of  state  its  annual  report  and  sup- 
plemental annual  report  for  the  year  1917 
under  the  provisions  of  section  1770b  of  the 
Wlsoonsln  S&tutes  and  paid  the  $2  fee  tor 
such  filing.  Itiat  during  the  year  1917  it 
owned  property  within  the  state  of  Wisconsin 
amounting  to  $4,873,064.79,  and  transacted 
bnsiness  to  the  amount  of  $U,713,506.41  in 
this  state.  That  the  true  value  of  all  its  prop- 
erty both  within  and  without  the  state  of 
Wisconsin  during  the  same  year  was  $126,- 
934,717.01,  and  that  the  total  amount  of  busi- 
ness transacted  in  the  same  year  both  with- 
in and  without  the  state  of  Wisconsin  was 
$169,518,451.22.  That  it  Mnployed  during  the 
year  1917  a  smaller  proportion  of  Its  capi- 
tal stock  within  the  state  of  Wisconsin  than 
It  did  so  employ  during  the  preceding  year. 
That  the  defendant  as  secretary  of  state  re- 
fused to  file  such  annual  reports  and  threat- 
ens to  annul  the  license  of  plaintiff  to  trans- 
act business  within,  the  state  on  the  ground 
that,  as  a  condition  precedent  to  the  filing 
of  said  report,  the  plaintiff  must  pay  a  fee 
therefor  based  upon  the  proportion  represent- 
ed by  its  property  and  business  within  the 
state  of  Wisconsin  of  the  total  amount  of 
authorized  capital  stock  of  $100,000,000,  in- 
stead of  the  same  proportion  upon  the  is- 
sued stock  of  $30,000,000  aforesaid. 

The  defendant  moved  to  quash  the  alterna- 
tive writ  of  mandamus  for  the  reason  that 
nelthw  the  petition  for  nor  said  alternative 
writ  states  facts  showing  the  petitioner  en- 
titled to  a  writ  of  mandamus  as  prayed. 
From  the  order  quashing  the  writ,  the  peti- 
tioner an>eale. 

Quarles,  Spence  &  Quarles,  of  Milwaukee 
(O.  W.  Martyn,  of  Chicago,  111.,  and  J.  V. 
Quarles,  of  Milwaukee,  of  counsel),  for  ap- 
pellant 

Spencer  Haven,  Atty.  Gen.,  and  Walter 
H.  Bender,  Deputy  Atty.  Oen,  for  respond- 
ent 

ESCHWBILEK,  J.  (after  stating  the  facts 
as  above).  [1]  AHhough  this  purports  to  be 
an  appeal  from  an  order  quashing  an  alter- 
native writ  and  not  from  a  Judgment,  never- 
theless, the  motion  to  quash  being  In  sub- 
stance and  form  a  demurrer  raising  the  ques- 
tion of  sufficiency  of  the  facts  alleged  in  the 
petition  and  alternative  writ.  It  is  properly 
here  before  us  on  appeal  for  the  reasons 


«E»FiDr  otker  cmm  mi  laaM  toplo  and  KBT-MUMBBB  ia  aU  K«r-N«mb«red  Digasu  and  ladesM 


Digitized  by 


Google 


618 


169  NOBTETWESTEHN  BEPORTER 


(Wli. 


stated  )n  tbe  case  of  State  ex  reL  Town  of 
South  Ban^  et  al.  y.  Haugen  et  al.,  169  N. 
W.  656,  decided  herewith. 

The  only  qaestlon  Involved  on  this  appeal 
Is  as  to  the  definition  that  shall  be  adopted 
and  enforced  of  the  words  "capital  stock" 
used  In  subdivision  (e),  aubsec.  7,  of  sectloo 
1770b,  Wis.  Stats.,  in  determining  the  amount 
of  the  license  fee  to  be  paid  by  petitioner  un- 
der that  statute.- 

Thls  law  provides  for  the  filing  with  the 
secretary  of  state  an  annual  report  sworn  to 
by  the  presldenit,  secretary,  treasurer,  or 
general  manager  of  the  coiiraratlon  whlcb 
shall  state  as  follows:  > 

Section  1770b,  subsec.  7.  "•  ^  •  (a)  The 
name  of  such  corporation  and  the  location  of  its 
principal  office  or  place  of  business  without  this 
state,  and  its  place  of  business  or  principal  office 
within  this  state,  if  maintained.  _(b)  The  names 
and  addresses  of  the  officers  of  said  corporation, 
and  the  name  and  address  of  the  agent  or  man- 
ager  who  may  represent  said  corporation  in  this 
state,  (c)  The  nature  of  the  business  transact- 
ed in  this  state  during  the  year  preceding,  (d) 
The  amount  of  capital  stock  paid  in  money, 
property  or  services,  (e)  The  proportion  of  the 
capital  stock  represented  in  the  state  of  Wis- 
consin by  its  property  located  and  business 
transacted  therein  during  the  preceding  year." 

And  then  follows  Immediately  thereafter 
the  provision  containing  the  words  necessary 
to  be  defined  in  this  proceeding  and  reading 
as  follows: 

"In  determining  the  proportion  of  capital  stock 
employed  in  the  state,  the  same  shafl  be  com- 
puted by  taking  the  gross  business  in  dollars 
of  the  corporation  in  the  state  and  add  the  same 
to  the  full  value  in  dollars  of  the  property  of 
the  corporation  located  in  the  state.  The  sum 
80  obtained  shall  be  the  numerator  of  a  fraction 
of  which  the  denominator  shall  consist  of  the 
total  gross  business  in  dollars  of  tbe  corpora- 
tion, both  within  and  without  the  state,  added 
to  the  full  value  in  dollars  of  the  entire  prop- 
erty of  the  corporation,  both  within  and  without 
the  state.  The  fraction  so  obtained  shall  repra> 
sent  tite  proportion  of  the  capital  stock  repre- 
sented within  the  state.  The  secretary  of  state 
may  demand,  as  a  condition  precedent  to  the 
filing  of  such  report,  such  further  figures,  in- 
formation and  statements  as  he  may  deem 
proper  in  order  to  determine  the  accuracy  of  the 
reports  submitted;  the  additional  information 
so  obtained  shall  not  become  a  matter  of  record 
in  the  department  of  state.  Tbe  oorp<««tion 
shall  pay  a  fee  of  two  dollars  for  filing  such 
report.  In  case  said  report  shows  that  said 
corporation  employs  in  this  state  a  proportion 
of  its  capital  stodc  in  excess  of  twenty-five 
thousand  dollars,  said  corporation  shall  pa^  to 
the  secretary  of  state,  at  the  time  of  the  nling 
of  said  ret>ort,  an  additional  fee  of  one  dollar 
for  each  one  thousand  dollars  of  sach  excess, 
except  that  tbe  said  corporation  shall  receive  a 
credit  for  the  proportion  of  its  capital  stock 
already  paid  for  in  excess  of  twenty-fiv«  thou- 
sand dollars." 

Tbe  defendant  contends  tliat  this  term 
"capital  stock"  in  said  subsection  (e)  means 
the  petitioner's  authorized  stock  of  5100,- 
000,000;  the  petitioner  that  it  means  the 
$30,000,000  of  stock  paid  for  and  issued. 

The  substantial  difference  between  tbe  two 
views  is  this:  The  defendant  contends  for  a 
definiti(m  which  by  Including  the  $70,000,- 
000  vt  unissued  stock  would  thereby  include 


the  potential  or  possible  future  valne,  that 
which  is  not  yet  and  possibly  never  will  be 
stock,  at  least  so  far  as  stockholders  are  con- 
cerned ;  the  petitioner's  definition  would  con- 
fine the  term  to  that  which  is  already  creat- 
ed, is  already  stock  both  as  to  sto<Aholders 
and  the  corporation.  The  distinction  be- 
tween the  Issued  and  that  which  Is  merely 
wltliln  the  power  of  the  corporation  im- 
der  its  charter  to  subsequently  Issne,  if  it 
so  elects,  Is  well  expressed  by  the  follow- 
ing language  from  the  case  of  U.  S.  Radia- 
tor Co.  V.  State  of  New  York,  208  N.  T. 
144,  149,  101  N.  B.  783,  786  (46  L.  B.  A.  [N. 
8.)  586): 

_  "The  statement  in  the  certificate  of  Incorpora- 
tion or  charter  of  the  corporation  that  the  c»pi- 
tal  stock  is  a  designated  amount  divided  into 
a  certain  number  of  shares,  each  of  a  named 
value,  creates  neither  shares  nor  capital  stock. 
It  expresses  the  power  of  the  corjKjration  to 
acquire  a  capital  stock.  It  creates  potential 
shares  which,  transferred  into  actual  shora 
by  the  acquisition  of  members  and  their  pay- 
ments, produce  the  money  or  property  wlucfa. 
put  into  a  nngle  corporate  fond,  is  the  actual 
capital  or  capital  stock  on  whidb  the  corporate 
business  is  undertaken  and  in  which  are  the 
shares." 

[2]  Tbtit  the  LeglBlatare  meant  In  snbdivl- 
alon  (e),  subsec.  7,  f  1770b,  above  quoted,  by 
the  term  "capital  stock,"  the  actual  and 
therefore  the  Issued  and  pald-for  stock  and 
net  the  potential  or  merely  embryonic  is,  we 
think,  quite  apparent  from  an  examination 
of  the  statute  involved  and  kindred  statutes. 

Subdivision  (d)  of  this  same  subsection  7, 
above  quoted,  requires  the  foreign  corpora- 
tion to  state  "the  amount  of  capital  stock 
paid  in  money,  pr<«)erty  or  services."  Ap- 
plied to  this  c«se,  the  ?30,000,000  of  Issued 
capital  stock  Is  that  which  would  be  the 
prefer  answer  to  the  requirements  of  this 
subdivision  (d).  The  $100,000,000  of  author- 
ized capital  stock  would  not  be. 

The  same  must  be  said  as  to  the  language 
appearing  in  subdivhilon  3  of  the  same  stat- 
ute regulating  the  provisions  for  obtaining 
the  first  license  to  do  business  in  this  state  by 
a  foreign  corporation. 

Unless  the  requirement  of  subdivision  (d) 
of  amount  of  paid-up  capital  stock  Is  for  use 
in  the  formula  given  In  the  following  subdi- 
vision (e),  above  quoted,  for  the  determina- 
tion of  the  amount  of  license  fee,  it  would 
seem  to  be  rather  an  idle  ceremony. 

It  can  hardly  be  presumed,  as  Is  suggested 
by  defendant,  that  this  clause  Is  only  for  the 
purpose  of  affording  an  opportunity  to  ated- 
Itors  or  those  Interested  of  readily  obtain- 
ing the  Information  therein  contained,  for 
that  object  could  l>e  more  naturally  and  rea- 
sonably attained  by  slightly  amending,  if 
necessary^  section  1770a,  Stats.,  which  has 
been  the  law,  substantially  ia  Its  present 
form,  since  1883,  requiring  every  foreign 
corporation  actually  engaged  in  manufactur- 
ing in  this  state,  upon  written  demand,  to 
give  just  such  information  upon  penalty  of  | 
forfeltuie  ot  right  to  do  business  herein. 
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On  tbe  otbflr  band,  when  domestice  oor- 
porationa  are  required,  under  section  1774a, 
Stats.,  to  flle  tbelr  annual  reports  witii  de- 
fendant, tbey  are  expressly  required  to  certi- 
fy aa  to  both  kinds  of  capital  stock  by  tbe 
following  subdiTlsionB  of  section  1774a,  viz.: 

"(3)  The  amount  of  authorised  capital  stock. 
(4)  The  amount  of  capital  stock  actually  paid 
in  money,  property  and  services." 

It  is  especially  significant  that  tbe  require- 
ment as  to  the  a-mount  of  authorized  capital 
stock  is  omitted  as  to  foreign  corporations 
■when  It  is  seen  that  sections  1770b  and  1774a 
were  put  into  substantially  their  present  form 
by  chapters  506  and  507,  Laws  of  1905,  re- 
spectively, and  approved  the  same  day  aft- 
er having  gone  through  the  Legislature  side 
by  side.  Where  there  is  su<ai  evident  inten- 
tional omission  to  refer  to  authorized  capital 
stock  in  the  section  before  us,  we  do  not  see 
any  warrant  for  reading  it  In  by  implication 
or  construction. 

The  issued  and  pald-for  stock  of  petitioner 
also  meets  the  requirements  of  section  1753, 
Stats.,  providing  that  no  coriwration  shall 
issue  any  stock  or  certificate  of  stock  except 
in  consideration  of  money  or  labor  or  ■prop- 
erty  estimated  at  Its  true  money  value  ac- 
tually received  by  it  equal  to  the  par  value 
thereof,  eta,  and  which  said  section  also  con- 
tains tbe  farther  provision  that  all  stock  is- 
sued contrary  to  tbe  provisions  of  law  and 
all  fictltloas  increase  of  tbe  capital  stock  of 
any  corporation  shall  be  void. 

In  a%ronson  v.  Universal  Mfg.  Co.,  164 
Wis.  44,  158  K  W.  675.  the  plainUfl  there 
was  denied  relief  upon  a  contract  involving 
the  issne  of  capital  stock  of  a  foreign  corpo- 
ration for  less  than  its  par  value,  and  there- 
fore In  violation  o£  the  public  policy  of  this 
state  as  declared  by  said  section  1753;  it 
being  held  that  upon  such  tainted  stock  there 
could  be  no  rights  predicated.  We  feel, 
therefore,  that  in  construing  the  term  in- 
volved here  we  should  favor  a  definition  of 
it  that  includes  only  that  which  has  been 
clearly  defined  as  legally  issued  stock  by  stat- 
ute and  decision,  rather  than  a  definition 
which  would  go  beyond  that 

Furthermore,  It  is  evident  tlxat  the  Legis- 
lature refers  to  actualities  rather  than  po- 
tentialities in  fixing  the  basis  for  computa- 
tion of  the  license  fee.  All  the  other  ele- 
ments going  into  the  statutory  mathematical 
computation  are  actualities.  The  numerator 
of  tbe  fraction  therein  provided  is  the  sum  of 
tbe  gross  business  in  dollars  of  the  corpo- 
ration in  tbe  state  and  the  full  value  in  dol- 
lars of  its  property  located  in  the  state ;  the 
denominator  is  the  sum  of  the  total  gross 
business  in  dollars  of  tbe  corporation  both 
wltbin  and  without  the  state  and  the  full 
valae  in  dollars  of  tbe  entire  property  of  the 
corporation  both  within  and  without  the 
state. 

[a]  We  are  also  satisfied  that  the  words 
"capital   stock,"   as   here  used,    cannot  be 


meant  in  the  same  sense  in  whidi  they  are 
defined  in  some  decisions  as  tbe  measure  ot 
the  assets  or  property  of  the  corporation,  be- 
cause by  this  same  subdivision  (e)  it  is  pro- 
vided that  the  full  value  in  dollars  of  the  en- 
tire property  of  the  corporation  both  within 
and  without  the  state  of  Wisconsin  shall  be 
used  in  the  computation.  The  statute  there- 
fore provides  its  own  express  and  different 
measure  of  the  corporation  property. 

This  disposition  of  tbe  case  upon  tbe  stat- 
utes themselves  makes  it  unnecessary  to  de- 
termine whether  or  not  the  construction  con- 
tended for  by  the  learned  Attorney  General 
in  this  case  would  be  in  confiict  with  the 
views  expressed  by  the  United  States  Su- 
preme Court,  in  holding  that  the  Massachu- 
setts statutes  exacting  as  a  privilege  for  con- 
ducting local  business  in  that  state  a  tax 
upon  the  par  value  of  the  entire  authorized 
capital  was  an  unlawful  restraint  upon  prop- 
erty involved  in  interstate  commerce  and  on 
property  of  a  foreign  corporation  located  and 
used  beyond  the  jurisdiction  of  the  state, 
and  therefore  void.  International  Paper  Co. 
V.  Mass.,  246  U.  S.  135,  38  Sup.  Ct.  292,  <»  L. 
Ed.  624,  Ann.  Cas.  1918C,  617. 

It  follows  from  what  has  been  said  that 
the  trial  court  adopted  the  wrong  view  in 
his  construction  of  the  statute  before  us,  and 
the  petitioner  was  entitled,  under  the  facts 
shown  in  its  petition,  to  have  the  license 
issued. 

Order  reversed,  and  the  cause  remanded 
for  further  proceedings. 


MEADB  T.  WISCONSIN  MOTOB  MFG. 
CO.  et  ai. 

(Supreme  Court  of  Wiscmsin.    Dea  3,  1918.) 

1.  Evidence  4=al4  —  Judiciai,  Notice  — In- 
guinal Hkbnia— Cause. 

Tliat  inguiqai  hernia  is  rarely  caused  by  ac- 
cident, and  generally  results  from  inherited  or 
acquired  weokneaa,  and  develops  gradually  ia 
so  generally  known  and  undoubted  that  tbe  In- 
dustrial Commission  may  so  assume  without 
proof. 

2.  Master  and  Sebvant  «=>406(4)  —  Irdub- 
TBiAi.  CoHvissioN— Rules  of  Evidenced- 
Hebnia  Caused  bt  Accident. 

Tbe  Industrial  Commisaion's  rule  requiring 
definite  proof  that  the  hernia  was  produced  by 
the  accident,  that  the  accident  was  such  as 
could  produce  it,  that  the  hernia  appeared  im- 
mediately after  the  accident,  and  that  it  was 
followed  by  pain  immediatelT  disabling  tbe  ap- 
plicant, cannot  l>e  said  to  Be  unreasonable  or 
nonessential. 

3.  Master  and  Servant  «=a417(7)  —  Indus- 
trial Commission— Finding*— Conclusive- 
ness. 

The  Industrial  Commission's  finding  as  to 
whether  an  alleged  accident  was  the  proximate 
cause  of  hernia,  where  based  upon  evidence  from 
which  different  minds  migat  reasonably  and  fair- 
ly reach  different  conclusions,  must  be  regard- 
ed as  conclusive,  in  view  of  St.  1917,  I  2394' 
-19. 
EschweQer,  J.,  dissenting. 
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Appeal  from  Clrcnft  Oonrt,  Dane  CJounty; 
Bi  Ray  Stevens,  Judge. 

Proceeding  by  George  Meade,  employC,  for 
compensation  for  personal  Injuries,  opposed 
by  the  Wisconsin  Motor  Manufacturing  Com- 
pany, employer,  and  the  Employers'  Mutual 
UablUty  Insurance  C!ompany,  Insurer.  From 
a  judgment  of  the  circuit  court,  setting  aside 
an  order  of  the  Industrial  Commission  dis- 
missing the  application,  the  Commission,  em- 
ployer, and  Insurer  appeal.  Judgment  re- 
versed, and  cause  remanded,  with  direction 
to  enter  Judgment  affirming  the  order  of  the 
Industrial  Commission. 

This  action  was  brought  by  the  plaintiff  to 
set  aside  an  order  of  the  Industrial  Commis- 
sion of  Wisconsin,  dismissing  his  application 
for  compensation  for  Injuries  which  he  claims 
to  have  received  In  the  course  of  his  employ- 
ment by  the  Wisconsin  Motor  Manufacturing 
Company. 

While  helping  to  operate  an  automatic 
screw  machine  In  the  factory  of  the  Wiscon- 
sin Motor  Manufacturing  Company,  the  plain- 
tiff claims  that,  on  f^ovember  8,  1917,  he 
slipped  and  received  an  injury,  which  result- 
ed. In  hernia. 

The  Industrial  Commission  found  that  the 
evidence  did  not  Justify  a  finding  that  the 
hernia  was  proximately  caused  by  the  al- 
leged accident,  and  dismissed  the  application, 
on  the  following  grounds: 

"Inguinal  liernia  rarely  results  from  accident. 
It  comes  from  inherited  or  acquired  wealcnesa, 
and  develops  gradually.  Because  «f  this  it  has 
been  necessary  for  the  commissicm  to  require 
definite  proof  that  the  hernia  was  produced  by 
accident,  l^e  applicant  must  prove  that  the 
accident  was  such  as  could  produce  a  hernia, 
that  the  hernia  appeared  immediately  after  the 
accident,  that  it  was  followed  by  pain  immedi- 
ately disabling  the  applicant,  and  that  the  ap- 
plicant gave  immediate  notice  of  the  injury  to 
Uie  respondent  We  have  carefully  examined 
the  evidence  in  this  case,  together  with  the  writ- 
ten statement  of  admissions  made  bv  the  ap- 
plicant, and  we  are  satisfied  that  he  has  failed 
in  his  proof.  If  the  applicant  had  sustained  a 
hernia  on  November  8th,  •  •  •  he  would 
have  suffered  pain,  and  would  not  have  been 
able  to  continue  his  work  for  two  weeks," 

The  circuit  court,  on  review  of  the  award, 
held  that  the  undisputed  evidence  shows  that 
the  alleged  accident  was  the  proximate  cause 
of  the  hernia.  Judgment  was  entered,  set- 
ting aside  the  order  of  the  Industrial  Com- 
mission and  remiandlng  the  matter  for  fur- 
ther proceedings. 

This  is  an  api)eal  from  such  Judgment. 

Brown,  Pradt  &  Genrlch,  of  Wausau,  for 
appellants  Wisconsin  Motor  Mfg.  Co.  and 
Employers'  Mat.  Uability  Ins.  Co. 

Spencer  Haven,  Atty.  Gen.,  and  Wlnfleld 
W.  Oilman,  Asst  Atty.  Gen.,  for  appellant 
Industrial  Commission. 

Albert  M.  Kelly,  of  Milwaukee,  for  respond- 
ent. 

SIBBECKER,  3.  (after  stating  the  facts  as 
above).  [1]  The  trial  court  held  that  the 
f&cts  presented  a  dear  case  of  an  indnstrlal 


accident,  and  entitled  the  plalntUF  to  com< 
pensatlon  upon  the  ground  that  the  record 
disclosed  no  substantial  credible  evidence  to 
support  the  flndtngs  of  the  commission  to  the 
effect  that  the  plaintiff  is  not  entitled  to 
compensation.  As  shown  In  the  foregoing 
statement,  the  commission  assumes  f^m  com- 
mon Itnowledge  that  Inguinal  hernia  Is  rarely 
caused  by  accident,  but  is  generally  the  re- 
sult of  inherited  or  acquired  wealsnoss. 
These  facts  concerning  the  cause  of  hernia 
seem  to  be  so  generally  known  and  midonbted 
that  no  proof  of  them  is  required.  The  pro- 
ceedings in  compensation  cases  sustain  tbe 
conclusion  that  this  assumption  la  correct 
Toney  v.  Williams,  1  Cal.  L  A.  0.  Dec  348; 
Selffert  v.  City  of  Milwaukee,  2  Wis.  Work- 
men's Comp.  Annual  R^orts,  66,  67;  Rese- 
burg  V.  Hamilton  Mfg.  Ca,  4  Wla  Workmen's 
Comp.  Annual  Reports,  14,  15;  1  Honnold 
on  Workmen's  Comp.,  239  et  seq.,  497  et  seq.; 
Knocker,  Accidents  In  Their  Medico-Legal 
Aspects,  704,  705. 

[2]  In  the  light  of  this  general  know1ed!;e 
and  experience  In  dealing  with  hernia  cases, 
the  commission  have  In  practice  found  It  nec- 
essary lu  order  to  deal  Justly  betwewi  per- 
sons to  be  guided  by  the  following  considera- 
tions: 

"  •  •  •  To  require  definite  proof  that  her- 
nia was  produced  by  accident;  •  •  •  that 
the  accident  was  bum  as  could  produce  a  her- 
nia ;  that  the  hernia  appeared  immedlatd);  after 
tbe  accident ;  that  it  was  followed  by  pain  im- 
mediately disabling  the  applicant." 

We  cannot  say  that  these  requirements  are 
not  reasonable  and  essential  In  determlnfaig 
whether  or  not  hernia  Is  due  to  acddentnl 
Injury,  nor  that  the  commission  wrongfully 
applied  these  tests  In  determining  whether 
or  not  plaintiff  was  Injured  In  the  course  of 
his  employment  as  he  claims.  The  commis- 
sion found  that  the  evidence  before  them 
failed  to  establish  that  the  accident  was  one 
that  could  produce  hernia,  that  the  hernia 
appeared  immediately  after  the  accident  hap- 
pened, and  that  plaintiff  Immediately  sntfer- 
ed  pain  and  consequent  disability.  An  ex- 
amination of  the  record  has  led  us  to  the  con- 
clusion that  the  evidence  adduced  before  the 
commission  presents  a  state  of  facts  from 
which  different  minds  might  reasonably  and 
fairly  draw  different  conclusions.  A  consider- 
ation of  the  evidentiary  facts  In  the  light  of 
their  natural  and  proper  relations  consistent 
with  common  sense  and  experience  shows 
that  they  permit  of  different 'Inferences  In 
arriving  at  the  ultimate  fact  as  to  whether 
or  not  the  alleged  accident  was  the  proxi- 
mate cause  of  the  hernia  of  wblcdi  the  plaUi- 
tiff  complains. 

[3]  This  state  of  the  caie  makes  the  com- 
mission's finding  of  fact  on  this  Issue  con- 
clusive under  the  powers  conferred  on  It  by 
section  2394—19,  Statutes.  It  is  considered 
that  the  trial  court  erred  In  reversing  the 
order  denying  plaintiff  compensation. 

Hie  Judgment  appealed  from  is  reversed. 
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and  the  cans©  Is  remabdea  to  the  dacdit 
court,  wltb  direction  to  enter  judgment  af- 
flrmlBg  the  order  of  the  Industrial  Conamla- 
tlon.    No  costs  to  be  taxvd. 

ESCUWCIIiER,  Jn  dissents. 


UEONARD  et  aL  y.  WRBM  «t  aL   <No.  S13U.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1818.) 

WlI.I.8    ®=»8S(2)  — NaTOBE    of  HfBTBOHENT  — 

ProTiao  in  deed,  readiuK,  "Tba  deed  w  not 
to  take  effect  during  the  lifetime  of  either  ol 
the  grantors,  but  after  the  death  of  T.  and  M., 
then,"  etc.,  did  not  render  deed  testamentary 
in  character,  and  defeat  conveyance  of  present 
interest. 

Appeal  from  District  Court,  Marlon  Conitr 
ty;    J.  H.  Applegate,  Judge. 

Suit  to  quiet  title.  A  demurrer  to  the  pe- 
tition was  sustained.  PlalntUts  appeal.  A£- 
Armed. 

W.  G.  Vandfer  Ploeg  and  Gray  Anderson, 
both  of  Knoxvllle,  for  appellants. 

W.  H.  Lyon,  of  Knoxvllle,  for  appellees. 

EVANS,  J.  Tbe  real  objective  of  the  pres- 
ent suit  is  to  obtain  a  decree  holding  void  a 
deed  of  real  estate  on  the  ground  that  it 
was  wholly  testamentary  In  character  and 
conveyed  no  present  Interest.  The  deed  was 
delivered  and  recorded  In  1886.  It  contain- 
ed the  following  reservation: 

"This  deed  Is  not  to  take  effect  during  the 
lifetime  of  either  of  the  grantors,  but  after  the 
death  of  Thomas  Leonard  and  Mary  Leonard, 
then  this  deed  to  vest  title  in  Thomas  Wren, 
etc. 

a%omas  Leonaxd  died  In  possession  In 
1915.  The  plaintiffs'  claim  of  invalidity  Is 
based  upon  the  proviso  here  quoted.  The 
question  thus  presented  has  been  before  us  In 
somewhat  varying  form  In  several  previous 
cases.  These  cases  have  all  been  revlevped 
\fy  us  in  tbe  recent  case  of  Shaull  v.  Shaull, 
168  N.  W.  301.  It  win  be  noted  that  In  the 
Shaull  Case  we  have  receded  from  the  hold- 
ing In  some  of  our  previous  cases.  The  hold- 
ing in  the  Shaull  Case  is  decisive  of  the  case 
before  us. 

The  decree  of  the  district  court  Is  accord- 
ingly affirmed. 

PREJSTON,  a  J.,  and  LADD  and  SAL- 
ING£>R,  JJ.,  concur.    . 


BELLAMY  et  aL  v.  BELLAMY  et  al.  (COK- 
EY, Intervener).     (No.  32346.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Wnxs  «=»440-CoN8rBtTCTioiT— Intent. 

The  intention  of  the  testator  is ,  the  con- 
trolling consideration  in  the  construction  of  a 
win,  and  must  be  gathered  from  the  will  itself. 

2.  Wats     «=5>601(l)—CoNSTBUcTioN— Incon- 
sistent Pbovisions. 

Where  real  property  is  disposed  of  In  one 
portion  of  a  will  absolutely,  and  another  follow- 
mg  portion  of  the  will  attempts  to  qualify  the 


same,  and  tbe  two  are  incoiiBistent,  tbe  former 
will  prevail,  unless  some  different  intention  ap- 
pears, taking  the  will  as  a  whole. 

3.  Wuxs  <S=>601(l)—CoNsrBUCTiON— Incon- 
sistent Pbovisions. 
Where  a  will  gave  property  to  children,  one- 
eighth-  each  to  E.  J.  and  seven  other  children, 
"except  tbe  share  of  E.  J.  shall  go  to  her  and 
her  children  in  being  at  the  time  of  my  death  in 
common,"  the  latter  clause  is  not  inconsistent, 
and  E.  J.  and  bar  children  will  take  in  oomraon. 

Appeal  from  District  Court,  Monroe  Coun- 
ty;  Spueca  Cornell,  Judge. 

Action  to  construe  a  will.  Opinion  states 
the  facts.  Decree  in  the  court  below  is 
against  the  construction  placed  on  the  wUl 
by  the  Intervener.  Intervener  appeals.  Af- 
firmed. 

3.  C.  Mabry,  of  Albla,  for  appellant 
N.  E.  Kendall,  of  Albia,  for  appellees. 

GAYNOR,  J.  This  action  is  brought  by 
the  administrators  of  the  estate  of  Harvey 
W.  Almack  for  leave  to  isell  certain  real  es- 
tate for  the  purpose  of  paying  debts,  and 
for  a  division  of  what  remains  of  the  pro- 
ceeds, according  to  the  terms  of  tbe  will  of 
the  said  Harvey  W.  Almack. 

S.  A.  Corey  intervened,  daimlng  to  be  a 
creditor  of  one  of  the  devisees  In  the  will,  to 
wit,  Ethel  Jones,  and  alleges  that  the  said 
Ethel  Jones,  under  the  terms  of  the  will.  Is 
entitled  to  an  undivided  one-eighth  of  an 
tmdlvlded  two-thirds  of  the  real  estate. 
After  the  IntiBrventlon  was  filed.  It  was  stip- 
ulated that  the  rights  of  tbe  parties  depend 
upon  a  proper  construction  of  the  will. 

It  Is  contended  by  tbe  intervener,  S.  A. 
Corey,  that  the  said  Ethel  Jones,  as  legatee 
under  the  will,  took  an  absolute  bequest  of 
an  undivided  one-eighth  of  an  undivided  two 
thirds  of  the  real  estate  of  wldcb  the  tes- 
tator died  seised;  that  by  the  terms  of  the 
will  she  took  the  same  share  as  the  other 
children  of  the  deceased  mentioned  in  para- 
graph three  of  the  wilL 

On  the  other  hand,  it  is  contended  by  Ethel 
Jones  and  her  children  that  she  and  her 
children  took  jointly  an  undivided  one- 
eighth  of  an  undivided  two-thirds  of  the  real 
estate;  that  the  said  Ethel  Jones,  by  xix- 
tue  of  said  bequest,  took  an  equal  share  with 
each  of  her  children  in  an  undivided  one- 
eighth  of  the  undivided  two-thirds.  So  it  is 
apparent  that,  if  intervener  succeeds,  one- 
eighth  of  two-thirds  of  the  real  estate  pass- 
ed to  Ethel  Jones,  and  is  subject  to  bis  judg- 
ment. 

If  the  contention  of  Ethel  Jones  and  her 
dilldren  prevails,  then  the  intervener  is  en- 
titled to  claim  only  one-fourth  of  one-eighth 
of  two-thirds  of  the  reaj  estate  devised; 
for  it  Is  conceded  that  Ethel  Jones  had  three 
dilldien  living  at  the  time  of  the  death  of 
the  testator,  and  these  children  are  still 
living. 

It  is  conceded  that  tbe  widow  mentioned 
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In  the  will  elected  to  take  ber  dlstrlbntlTe 
share  In  lieu  of  the  estate  bequeathed  to 
her  In  the  will. 

The  first  paragraph  of  the  will  provides 
for  the  payment  of  his  debts. 

The  second  gives  to  his  wife  a  life  estate 
In  all  his  property. 

The  third,  the  one  In  controversy,  is  as 
follows: 

"I  will  and  devise  all  that  portion  of  my  estate 
remaining  at  the  death  of  my  said  wife  to  my 
beloved  children,  viz.:  Nellie  B.  Bellamy,  Ger- 
trude Grimes,  Lora  Hochelle,  Ethel  Jones,  Har- 
vey Willis  Almack,  Edna  G.  Almack,  Boll  _Al- 
mack  and  Ida  Barger.  share  and  share  alike, 
except  the  share  of  Ethel  Jones  shall  go  to  her 
and  her  children  in  being  at  the  time  of  my 
death  in  common." 

It  Is  the  claim  of  the  Intervener  that,  un- 
der the  first  part  of  the  bequest  in  this  third 
paragraph  of  the  will,  Ethel  Jones  took  the 
same  share  as  the  other  children,  to  wit,  an 
undivided  one-eighth  of  the  two-thirds  re- 
maining after  the  widow's  distributive  share 
was  carved  out;  that  what  followed  Is  In- 
consi^ent  with  this  absolute  bequest,  and  Is 
therefore  void  for  repugnancy. 

The  claim  of  Ethel  Jones  and  her  children 
Is  that  the  will,  taken  as  a  whole,  shows 
that  It  was  the  Intention  of  the  testator  to 
vest  in  her  and  her  children  living  at  the 
time  of  his  death  the  one-eighth  mentioned 
in  the  first  clause  in  common,  and  this  in- 
tention must  prevail. 

The  testator  left  eight  children,  and  at 
the  time  of  his  death  was  the  owner  of  this 
property.  He  had  a  right  to  dispose  of  It 
as  he  saw  fit,  and  it  follows  logically  that 
whatever  disposition  be  has  made  of  it  in 
this  will  is  binding  upon  his  heirs  and  upon 
this  court. 

[1]  We  start  with  the  proposition  that  tlie 
intention  of  the  testator  Is  the  controlling 
consideration,  and  this  Intention  must  be 
gathered  from  the  will  itself.  The  will  It- 
self Is  the  only  evidence  before  us  of  what 
he  Intended  and  what  his  purpose  was  In 
making  a  testamentary  disposition  of  his 
property. 

[2]  The  Intervener  Invokes  the  rule  that 
when  a  testator  makes  a  definite  disposi- 
tion of  certain  of  his  property  to  A.,  then 
later  In  the  same  will  makes  a  definite  dis- 
position of  the  same  property  to  B.,  the 
first  disposition  must  prevail;  that  the  sec- 
ond is  repugnant  to  the  first.  It  would  be 
apparent  that  with  such  contradictory  ex- 
pressions of  Intent  it  is  Impossible  to  know 
which  of  the  two  the  testator  intended 
should  take  the  property.  He  so  worded  his 
will  that  It  Is  Impossible  for  the  court  to  say, 
from  the  wording  of  the  will,  whldi  of  the 
parties  he  Intended  should  be  the  recipient 
of  his  bounty.  Hie  courts  therefore  have 
said — and  it  has  become  a  canon  of  construc- 
tion—that the  court  will  look  to  the  first  pro- 
vision of  the  will  as  expressing  his  Intent, 
not  for  the  purpose  of  defeating  his  intent, 
but  for  the  purpose  of  finding  it    This  canon 


of  oonstmctlon  has  been  long  reoogniaed  and 
enforced  by  the  courts,  and  it  will  be  pre- 
sumed that  the  testator  knew  this  canon 
of  construction,  and  that  in-  making  the 
first  bequest  to  A.  it  was  bis  Intentiim  that 
A.  should  be  the  redi^ent  of  bis  bounty, 
and  not  B.,  because  he  Is  presumed  to  know 
that  In  the  application  of  this  rule  ot  coo- 
stroction  the  second  Is  repugnant  to  the 
first,  and  tbe  first  must  prevail.  Therefore, 
when  confronted  with  such  a  condition,  tbe 
court  says  that  it  was  his  intention  to  make 
A.  tbe  beneficiary  of  bis  bounty,  and  not  B. 
No  authority  need  be  .cited  in  support  of  this 
rule. 

Again  It  has  been  said  that,  where  tbe  wilt 
gives  an  absolute  title  to  A.,  with  a  snbse- 
quent  direction  as  to  tbe  disposition  of  what- 
ever remains  after  the  death  of  A.,  such  sub- 
sequent direction  will  not  affect  tbe  passing 
of  sacb.  absolute  title.  Those  holdings  are 
simply  to  the  effect  that,  where  an  abso- 
lute title  is  given  by  the  will  to  A.,  to  take 
effect  on  tbe  death  of  the  testator,  thai, 
upon  the  death  of  the  testator,  the  will 
vests  him  with  an  absolute  titie,  and  tbe 
law  fixes  his  rights  under  the  title  given — 
tbe  right  of  alienation,  tbe  ri^t  of  descent, 
the  right  of  disposition  by  will,  the  right 
that  any  'owner  of  property  has  in  the  prop- 
erty owned.  Therefore  any  atiempt  in  any 
subsequent  part  of  the  will  to  destroy,  lim- 
it, or  defeat  tbe  title  so  given  by  the  will 
is  said  to  be  Inconsistent  with  the  disposi- 
tion so  made  and  does  not  affect  It  This 
Is  tbe  role  In  Cbannell  v.  Aldlnger,  121  Iowa, 
297,  96  N.  W.  781;  Talbot  v.  Snodgrass,  124 
Iowa,  681,  100  N.  W.  500 ;  Aldeii  v.  Johnson, 
63  Iowa,  124,.  18  N.  W.  696;  In  re  Barrett 
Estate,  111  Iowa,  570,  82  N.  W.  998;  Bills 
V.  BUls,  80  Iowa,  269,  45  N.  W.  748,  8KB. 
A.  606,  20  Am.  St  Rep.  418;  Luckey  v.  Mc- 
C5ray,  125  Iowa,  691, 101  N.  W.  616 ;  Cannday 
V.  Bayslnger,  170  Iowa,  at  page  419,  152  N. 
W.  664.    In  this  last  case  It  was  said: 

"We  miKht  add  that  the  intention  of  tbe  tes- 
tator must  always  govern;  bat  where  the  tes- 
tator has  made  two  provisions  in  his  will,  one  of 
which  is  repugnant  to  the  other,  both  cannot 
stand,  and  the  presumption  is  that  the  first  pro- 
vision expresses  the  will  of  the  testator,  and  tiie 
second,  being  repugnant  to  that,  mast  fall.  So 
tbe  court  looks  to  the  firsf  provision  for  tbe  in- 
tent of  the  testator,  and  rejects  the  second  provi- 
sion. This  is  done  under  the  assumption  tbat 
tbe  testator  knew  the  rales  governing  the  coo- 
struction  of  wills,  and  knew  that,  under  the  can- 
ons of  construction,  the  first  provision  must  lie 
held  to  have  expressed  his  intent,  and  that  the 
second  provision  is  nugatory." 

This  canon  of  construction  Is  adopted,  not 
for  the  purpose  of  defeating  the  intent  of 
the  testator,  but  by  and  through  Its  appli- 
cation the  intent  of  the  testator  is  found  as 
a  matter  of  law.  The  Intent  must  prevail, 
whether  It  be  gathered  with  or  without  re- 
pugnant clauses.  Tbe  intent  must  be  gather- 
ed from  the  will,  but  where  there  are  repug- 
nant clatises,  this  canon  of  construction  Is 
used  for  the  purpose  of  fixing  the  Intent 
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When  tbe  clear  wording  of  the  will  Invests 
one  with  an  absolute  title  In  fee,  tbat  title, 
vpon  tbe  death  of  the  testator,  becomes  vest- 
ed  In  tbe  devisee.  It  must  be  assumed  that 
the  Intent  of  the  testator  was  that  the  title 
should  vest  In  the  one  to  whom  the  bequest 
Is  made,  and  that  title  so  vested  carries  with 
It  all  tbe  rights,  privileges,  and  Immunities 
which  accompany  the  title.  Any  attempt  in 
the  will  later  to  regulate  or  control  that 
which  Is  so  definitely  vested  affects  that  title 
devised,  either  destroys  or  limits  it,  and  is 
therefore  inconsistent  with  the  devise.  Both 
cannot  stand. 

It  is  Important,  therefore,  at  the  very 
tbresbbold  of  the  Inquiry,  to  determine  what 
title  tbe  testator  intended  to  devise  by  the 
instmment  and  to  whom.  This  intent  must 
be  sought  for  and  found  by  taking  the  in- 
strument, as  it  Is  said,  "by  tbe  four  comers," 
and  giving  to  all  parts  of  the  instnimeat  con- 
sideration. If  the  will  Itself  clearly  conveys 
to  tbe  mind  tbe  thought  tliat  it  was  not  the 
intent  of  the  testator  to  give  the  entire  es- 
tate to  A.,  bat  to  A.  and  B.  in  equal  parts, 
the  intent  will  be  given  effect,  though  there 
be  words  in  the  first  of  tbe  Instrument  that 
suggest  the  Intent  to  give  the  entire  estate 
to  A.  Upon  the  death  of  tbe  testator  tbe 
title  vests  as  directed  by  the  will.  When  a 
definite  title  invests  under  the  will,  any  sub- 
sequent provision  of  the  will  that  would  af- 
fect tbe  title  so  vesting  has  been  held  Inop- 
erative, for  tbe  reason  that  the  title  given 
carries  with  it  all  that,  under  the  law,  be- 
longs to  the  title  bequeathed  or  conveyed. 
As  said  In  Law  v.  Douglass,  107  Iowa,  606, 
78  N.  W.  212: 

"There  are  some  things,  however,  which  even 
a  testator  may  not  do,  and  which  the  couTts  are 
powerless  to  aid  him  In  doing,  however  clearly 
his  intentlona  may  be  expressed.  He  cannot  cre- 
ate a  fee  with  absolute  power  of  disposal,  and  at 
the  same  time  clog  that  power  of  alienation  by 
limitations  over  to  another ;  in  other  words,  he 
cannot  include  provisions  which  are  absolutely 
inconsistent  in  terms  and  meaning,  and  have  all 
given  force  and  ^ect." 

When  the  law  gives  to  one  the  power  to 
select  tbe  objects  of  his  bounty  and  to  make 
his  benefactions  effective  to  those  who  are 
the  chosen  objects  of  his  bounty,  the  law  will 
not  Indulge  in  any  fine  distinctions  to  de- 
feat tbe  purpose  and  intent  to  be  aocom- 
pUsbed,  when  he  undertakes,  throuKb  the  In- 
strumentality of  a  will,  to  select  tbe  objects 
of  bis  bounty  and  bestows  bis  benefactions. 
We  therefore  look  to  tbe  instrument  to  see 
who  tbe  objects  of  the  testator's  bounty  are 
as  selected  by  him.  We  look  to  the  will  to 
see  what  benefactions  be  bestowed  upon  tbe 
objects  of  bis  bounty,  and,   having  ascer- 


tained that  from  the  will,  his  pnrpose  and 
Intent  is  recognized  and  enforced. 

[3]  In  preparing  the  first  part  of  this  will 
the  testator  had  in  mind  his  eight  children. 
He  had  in  mind  to  divide  his  property  among 
his  eight  children  in  equal  parts.  He  had 
also  in  mind  the  thought  that  as  to  his 
daughter  Ethel  Jones  tbe  eighth  part  creat- 
ed by  the  division  In  her  favor  should  pass 
to  her  and  her  <Alldren  livicg  at  the  time 
of  his  death.  That  is  what  be  says.  His 
Intent  is  gathered  from  what  he  says.  We 
need  make  no  api^lcatioa  of  tbe  canons  here- 
inbefore discussed,  because  the  intent  In  tbe 
will  Itself  is  plain.  These  canons  of  con- 
struction are  not  used  primarily  for  tbe  pur- 
pose of  determining  what  the  testator  in- 
tended, but  only  when  that  purpose  cannot 
be  determined  from  the  will  because  of  re- 
pugnant clauses  or  repugnant  conditions, 
which,  if  permitted  to  stand,  are  so  antag- 
onistic that  one  destroys  the  other.  But 
where  the  Intent  of  the  testator  can  l>e  gath- 
ered from  the  will,  if  all  can  be  harmonized 
so  that  the  Intent  is  made  manifest  in  the 
will,  that  intent  must  be  given  force  and  ef- 
fect in  construing  the  will,  even  though  that 
intent  be  inartlflclally  expressed,  and  even 
though  there  be  a  seeming  contradiction. 

In  this  case  tbe  first  thought,  after  pro- 
viding for  his  wife,  is  to  provide  for  his 
cblldren.  They  were  eight  in  number.  He 
desired,  as  be  says  in  his  will,  that  the  es- 
tate remaining  after  providing  for  his  wife 
should  be  divided  equally  among  these  chil- 
dren, except  tbe  part  or  share  of  EJtbel  Jones 
"shall  go  to  ber  and  her  children  in  being 
at  the  time  of  my  death  in  common."  His 
Intent  is  manifest,  that  the  share  which  In 
tbe  division  of  the  property  among  his  chil- 
dren would  go  to  Ethel  should  go  to  Ethel 
and  her  children  in  common.  To  paraphrase 
the  clause  of  the  will  In  question  for  tbe 
purpose  of  ascertaining  the  true  intent  of 
the  testator,  we  would  read  It  as  follows: 

"I  will  and  devise  all  that  portion  of  my  es- 
tate remaining  at  the  death  of  my  wife  to  my  be- 
loved children,"  naming  them.  "My  intention, 
however,  in  making  this  division  ana  bennest  is 
that  the  idiare  that  wonld  fall  to  Ethel  under 
snch  division  should  go  to  ber  and  her  children 
in  being  at  the  time  of  my  death  in  common." 

Upon  the  death  of  the  testator  tbe  share, 
under  this  will,  passed  to  Ethel  and  ber  chil- 
dren in  being  at  the  time  of  the  death  of 
tbe  testator  in  common.  No  other  construc- 
tion would  give  effect  to  the  wording  of  the 
will,  and  this  was  the  construction  placed 
upon  It  by  tbeadlstrict  court 

We  are  satisBod  with  that  construction, 
and  the  cause  is  affirmed. 

PRESTON.  O.  J.,  aiid  WEAVER  and 
STEVENS,  JJ.,  concur. 
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McMillan  ▼.  stonb.  (No.  8^83.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

Iktoxicatinq  LiquoBS  ®=>275  —  Action  to 
Enjoin  Place  of  Sale— Evidence  to  Oveb- 

COUE   PnEStrMPTlON. 

In  action  to  enjoin  defendant  from  keeping 
a  place  in  which  intoxicating  liquors  were  kept 
for  sale  or  Bold  in  violation  of  law,  where  there 
was  evidence  that  unusual  quantities  of  liquor 
were  found  in  defendant's  c^ce,  ervidence  neld 
insufficient  to  overcome  the  premmption,  raised 
br  Code,  i  2427,  that  such  liquor  wna  being 
kept  for  illegal  sale. 

Appeal  from  District  Oonrt,  Woodbat7 
County;  W.  G.  Sears,  Judge 

"Not  to  be  officially  reported." 

Action  to  enjoin  the  defendant  from  keep- 
ing a  place  In  whldi  intoxicating  liqnors 
were  kept  for  sale  in  violation  of  law.  De- 
cree of  Injunction  denied.  Plaintiff  appeala 
Berersed  and  remanded. 

John  F.  Joseph,  of  Slouz  City,  for  appel- 
lant. 

Henderson,  Frobonrg  &  Hatfield,  of  Sioux 
City,  for  appellee. 


PEB  CUBIAM.  Tbls  is  an  action  to  en- 
Join  the  defendant  from  keeping  a  place  in 
which  intoxicating  liquors  were  kept  for  sale 
or  sold  in  violation  of  law.  The  petition 
was  in  the  psual  form,  and  the  answer  a  gen- 
eral deniaL  We  are  not  favored  with  any 
argument  on  the  part  of  ai>peUee. 

The  evidence  shows  that  the  defendant  is 
a  practicing  physldan  and  occupies  an  of- 
fice on  the  fourth  floor  of  the  Iowa  Build- 
ing in  the  dty  of  Sioux  Qity.  In  the  month 
of  June,  1917,  the  plaintiff.  In  company  with 
certain  police  officers,  searched  this  office, 
and  found  in  his  possession,  in  an  alcove  off 
his  main  office,  8  to  10  gallons  of  wine,  10 
gallons  of  alcohol,  14  cartons  of  beer  (168 
quart  bottles),  and  12  quarts  of  whisky.  It 
Is  claimed  that  the  doctor  in  explanation 
said,  at  the  time  the  search  was  being  made 
and  at  the  time  the  liquor  was  found,  "that 
he  had  the  liquor  for  the  purpose  of  being 
a  good  fellow  with  his  German  patients  and 
others;  that  he  liked  to  be  a  good  fellow 
with  them,  and  that  he  drank  some  himself ; 
that  the  liquor  was  meant  for  his  customers 
or  clients;  that  he  had  a  large  clientele." 
Some  of  the  beer  packages  were  opened. 
There  was  no  evidence  of  any  sales.  De- 
fendant In  his  own  behalf  testified  that  he 
never  made  the  statements  attributed  to 
him  by  the  plaintiff;  said  that  the  10  gallons 
of  alcohol  was  denatured,  one  ounce  of  for- 
maldehyde to  a  gallon  of  alcohol;  that  he 
used  It  for  baths;  that  none  of  the  other 
liquor  was  opened;  that  he  got  the  liquor 
for  his  personal  use  about  the  time  Jefferson 
went  dry  (Jefferson  is  a  small  town  in 
South  Dakota);  that  it  was  unloaded  and 
kept  at  his  office  for  a  few  days  because  his 
driver  was  too  busy  to  remove  It  to  his 


home;  that  he  was  going  to  take  It  to  Ids 
house  the  next  day,  and  would  have  taken  U 
if  be  bad  not  been  Interfo-ed  with.  He  said 
be  got  the  liquor  a  couple  of  months  before 
the  raid  was  made.  He  said  there  were  two 
kegs  of  wine.  One  was  opened  and  about 
half  gone.  The  wine  and  whisky  was  for 
his  personal  use;  that  he  had  some  of  the 
beer  left. 

This  was  all  the  teatimoay  except  some 
from  the  police  officers  to  the  effect  that  they 
did  not  hear  the  defendant  make  the  state- 
ments that  the  plaintiff  daimed  he  made 
at  the  time  the  seordi  was  carried  on. 
Upon  this  evidence  the  court  dismissed  plain- 
tiff's petition,  and  plaintiff  appeals. 

The  only  question  in  the  case  is:  Is  there 
sufildent  evidence  to  sustain  the  complaint? 

Section  2427  of  the  Code  of  1897  provides: 

"In  all  actions,  prosecutions  and  proceedings 
under  the  provisions  of  this  chapter,  proof  of 
*  *  *  the  finding  of  intoxicating  IlquoTB  in 
the  possession  of  one  not  legally  authorized  to 
sell  or  use  the  same,  ezcept-in  a  private  dwell- 
ing house  which  does  not  indude  or  is  not 
used  in  connection  with  a  tavern,  public  eating 
house,  etc.,  or  other  place  of  public  resort,  or 
the  finding  of  the  same  In  unusual  quantities  in 
a  private  dwelling  house  or  its  dependencies  of 
any  person  keeping  a  tavern,  public  eating 
house,  grocery,  or  other  place  of  pnUic  resort, 
shall  be  presumptive  evidence  that  soch  liquoit 
are  kei>t  for  illegal  sale." 

The  only  question  is:  Does  the  proof  of- 
fered by  the  defendant  overcome  the  pre- 
sumption of  the  statute? 

nis  testimony  shows  that  In  this  room  he 
received  from  60  to  75  patients  per  day. 
The  alcove  in  which  the  liquor  was  found 
opened  off  this  room.  There  were  two  kegs 
of  wine.  One  was  opened  and  about  haU 
gone.  Some  of  the  beer  packages  were  open- 
ed. It  had  been  In  this  place,  according  to 
defendant's  own  testimony,  for  about  two 
months.  He  got  some  of  it  from  a  druggist 
In  Sioux  City,  some  from  the  town  of  Jef- 
ferson, S.  D.,  and  some  from  Kentucky  a 
couple  of  months  before  the  raid.  He  ex- 
plained its  presence  In  his  office  by  saying 
that  he  was  imable  to  have  It  carried  to  his 
house  at  that  time;  that  he  intended  to  have 
It  taken  to  his  home;  that  it  was  stored  in 
his  office  preparatory  to  taking  It  to  his 
home  for  his  own  private  usa  He  offers  no 
reason  or  explanation  why  it  was  more  con- 
venient to  carry  this  liquor  to  and  store  it 
in  his  office  than  to  cart  It  to  his  home  from 
the  depot  or  from  the  point  of  shipment  It 
is  only  explained  by  saying  "that  at  the 
time  I  needed  my  driver  very  badly  to  take 
some  patients  to  the  train,  and  I  unloaded  it 
for  a  few  days  at  my  office;"  The  explana- 
tion Is  wholly  unsatisfactory.  He  does  not 
explain  how  It  could  be  tbat  he  had  help  tu 
unload  and  cart  It  to  the  fourth  story  of 
this  building  In  the  absence  of  help  sufficient 
to  unload  it  and  carry  It  to  his  home.  Tbe 
law  presumes  that  it  was  kept  for  sale  In 
violation  of  law,  and  we  think  this  presump- 
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Uon  ia  not  OTercome  by  tbe  tdiowing  made 
by  the  defendaat  The  coort  therefore  err«d 
In  dlsmlasing  plain  tiff's  petition. 

The  c^nse  Is  therefore  reversed  and  re- 
manded, with  dlrectloa  to  enter  a  decree  as 
prayed. 

Reversed  and  remanded. 

PRESTON,  C.  J.,  and  WEAVER,  STE- 
VENS, and  GAXNOE,  JJ.,  concur. 


EVERT  T.  TURNER  rt  aL     (No.  S2290.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Advsbss  Possession  «s>GS— Hobuls  Pos- 
sessioii.  < 

Claim  of  right  cannot  rest  on  mere  posses- 
sion, but  must  be  evidenced  by  some  dedaration 
or  act  of  hostility  to  the  true  owner. 

2.  Adtebse   Fossxssioit  «=9€6(Z>  —  Mistakb 

AS  TO  Lilts. 

Plaintiffs  possession  of  a  strip  of  defend- 
ant's land  because  of  mistake  in  location  of 
boundary  line  fence  was  insufficient  to  give 
plaintiff  title  by  adverse  possession,  where  his 
mtention  was  merely  to  hold  land  described  in 
his  deed ;  such  possession  not  being  hostile  to 
defeodadt. 

8.  BOTTNDABXKS  «S>48(3)— AoQTTIESCKNaB— DU- 
BA.TIOR. 

Acquiescence  in  boundary  line  fence  was  in- 
sufficient to  give  owner  occupying  land  of  ad- 
joining owner  because  of  mistake  in  location 
title  to  such  land,  where  not  continued  for  the 
statntory  l(^-year  period. 

Appeal  from  District  Court,  Woodlrary 
County;   George  Jepaon,  Judge. 

Action  to  quiet  title  to  a  certain  strip  ot 
land.  Defffltae:  Adverse  possession  and  a.e- 
qnieacence.  Decree  for  the  plaintiff  in  tiie 
court  beloir.    Defendants  appeah    Afflimed. 

Edwin  J.  Stason,  of  Sioux  City,  for  appel- 
lants. 

HendeiBon,  Fribourg  &  Hatfield,  of  Sioux 
City,  for  appellee. 

6AYKOR,  J.  The  plaintiff  and  the  deftod- 
ant  are  the  owners  of  adjoining  lots,  each 
lot  consisting  of  five  acres.  The  plaintiff's 
land  adjoins  the  defendant's  immediately  on 
the  south,  and  the  strip  of  land  in  controver- 
sy lies  along  the  north  side  and  Is  a  part  of 
plalntUTs  lot,  as  shown  by  the  deeds  under 
which  the  parties  acquired  title.  The  de- 
fendant is  In  possesion  of  this  strip,  and 
claims  to  be  the  owner  of  it.  The  action  Is 
to  quiet  the  platntUfg  title  against  this 
dalm. 

The  defense  Is  a  general  daiial  of  pUUn- 
tUTs  title  and  a  dalm:  (1)  That  the  defiend- 
ant  has  been  In  adverse  iwssessioa  for  more 
than  ten  years  under  color  of  title  and 
claim  of  right;  and  (2)  that  for  more  than 
ten  years  before  the  commencement  of  this 
action  a'  division  fence  was  erected  as  a 
boundary  between  the  two  lots,  and  that  this 
fence  has  been  acquiesced  in  by  both  parties 
for  more  than  ten  years  as  the  true  bound- 


ary line;  that,  though  th^s  fence  is  30  feet 
down  on  plalatifTs  l&nd,  yet  the  plaintiff  has 
acquiesced  in  it  as  the  true  boundary  line 
for  the  statutory  period,  and  is  now  estop- 
ped to  claim  that  it  is  not  the  true  boundary 
line. 

One  Pierson  owns  land  Inunedlately  south 
of  the  plaintiff's.  A  road,  known  as  the 
Lockport  road,  fonus  the  east  line  of  these' 
lota  There  is  another  road  on  the  north  line 
of  defendant's  land  used  and  traveled,  but 
never  laid  out  and  established,  as  a  highway 
or  a  road.  Plaintiff  purchased  his  lot  in 
S^tember,  1903,  and  took  possession  in  Oc- 
tober, 1903,  and  buUt  the  fence  which  it  is 
now  claimed  is  the  true  line. 

There  is  some  conflict  In  the  evidence  as 
to  the  exact  date  when  this  fence  was  built 
Some  of  the  testimony  shows  it  built  in  the 
spring  of  1907.  Other  testimony  tends  to 
show  that  it  was  built  in  the  fall  of  1906. 
Defendant   purchased  his  land   in   October, 

1906,  and  took  possession  on  January,  1, 1907. 
There  is  no  claim  of  adverse  possession  on 
the  part  of  any  of  defendant's  grantors,  nor 
is  there  any  dalm  of  acquiescence  in  any  line 
prior  to  the  building  of  this  fence  by  the 
plaintiff  in  the  fall  of  1906,  or  the  spring  of 

1907.  The  adverse  possession,  therefore,  if 
any  there  is,  must  date  from  the  taking  pos- 
session by  the  defendant,  and  the  acquies- 
cence must  date  from  the  time  of  the  build- 
ing of  this  fence. 

As  said  before,  one  Pierson  owned  the  land 
immediately  south  of  the  plalntifTs.  In 
1911  a  controversy  arose  between  Pierson  and 
the  plaintiff  in  which  Pierson  claimed  that 
the  plaintiff  was  occupying  30  feet  along  the 
north  line  of  the  lot  owned  by  him,  and  a 
surveyor  was  called  out  to  ascertain,  by  sur- 
vey, the  true  line  between  all  these  tracts. 
This  survey  was  acquiesced  in  both  by  the 
plaintiff,  the  defendant,  and  Pierson.  The 
defendant  contributed  towards  paying  the 
expense  of  the  survey.  This  survey  develop- 
ed the  fact  that  the  defendant  was  30  feet  « 
too  far  south  and  on  plaintilTs  land,  and 
that  the  plaintiff  was  30  feet  too  far  south  _ 
and  on  Pterson's  land.  The  correctness  of  this 
survey  Is  not  disputed.  It  appears  that  the 
surveyor  was  one  skilled  In  the  art  of  sur- 
veying. Some  effort  was  then  made  to  ad- 
Just  these  differences  between  the  parties. 
It  finally  resulted  in  a  compromise  or  settle- 
ment between  Pierson  and  the  plaintiff,  the 
plaintiff  conceding,  that,  under  the  survey, 
he  was  too  tar  south  and  on  Pierson's  land, 
as  shown  by  the  survey.  Plaintiff  at  the 
time  Insisted  that  the  defendant  was  Just 
as  much  too  far  south  of  his  line  as  he,  the 
plaintiff,  was  too  far  south  on  Pierson's  line. 

There  was  some  talk  between  the  plaintiff 
and  the  defendant  of  compromise  which  was 
never  effected.  The  plaintiff,  however,  dis- 
puted defendant's  rl^t  to  hold  this  30  feet 
in  controversy.     The  defendant  maintained 
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his  rlgbt  to  bold  it  after  these  controversies 
arose,  and  finally  insisted,  when  salt  was 
commenced,  that  he  had  a  right  to  hold  It 
either  on  the  claim  of  adverse  possession  or 
on  the  theory  of  acquiescence. 

The  trial  court  found  that  the  plaintiff  was 
the  owner  of  the  land,  and  that  defendant 
had  acquired  no  right  to  it  either  by  adverse 
I>ossession  or  acquiescence,  and  entered  a 
decree  in  ftivor  of  the  plalntitF  as  prayed, 
quieting  the  title  to  this  strip  of  land  in  the 
plaintiff.  From  this  action  the  defendant  ap- 
peals. 

For  a  better  understanding  and  an  expla- 
nation somewhat  of  the  way  in  which  the 
conditions  arose  out  of  which  tliis  contro- 
versy developed,  we  will  say  that  the  record 
shows  that  the  land  owned  by  these  three 
parties  Is  in  the  west  half  of  the  southwest 
quarter  of  section  5;  that  there  is  a  road 
on  the  half  section  line  running  east  and  west 
through  the  section  and  another  road  running 
south  along  the  east  line  of  these  tracts, 
known  as  the  lockport  road,  and  the  defend- 
ant's land  extends  north  to  the  half  section 
line.  His  deed  gives  him  a  strip  of  land  in- 
closed as  follows:  Commencing  at  a  point  on 
the  half  section  line  running  east  and  west, 
running  thence  south  20  rods  along  the  Lock- 
port  road;  thence  wes^  40  rods,  north  20 
rods,  east  to  the  point  of  beginning.  Plain- 
tiff's land  commences  on  the  same  road  20 
rods  south  of  the  half  section  line,  extends 
south  20  rods,  west  40  rods,  north  20  rods, 
east  40  rods  to  the  road.  As  said  before, 
on  this  half  section  line  running  east  ana 
west,  abutting  defendant's  property  on  the 
north,  is  a  road  or  street,  traveled,  but  sot 
laid  out,  and  we  take  It  from  this  record 
that  this  road  is  60  feet  wide.  After  these 
parties  purchased,  in  measuring  south  to 
ascertain  the.  location  of  the  lots,  the  plain- 
tiff started  south  of  the  south  side  of  this 
road,  and  then  measured  his  20  rods  stUl 
farther  south,  and  then  west,  north,  and 
east  again  as  required  by  his  deed.  This 
brought,  according  to  his  measurement,  the 
north  line  of  his  lot  30  feet  south  of  where 
it  should  have  been  if  it  had  been  measured 
from  the  middle  of  the  road  or  from  the  half 
section  line,  and  then,  of  course,  brought  tiis 
lot  30  feet  south  on  Plerson's.  The  mistake 
was  in  the  starting  point  of  measurement. 
The  lot  that  plaintiff  claims  now,  measured 
from  the  half  section  line,  would  bring  his 
land  30  feet  north  of  where  the  fence  was 
placed.  Defendant's  lot,  measured  from  the 
south  side  of  the  highway,  20  rods,  would 
bring  defendant's  lot  to  the  fence,  but  meas- 
ured from  the  middle  of  the  road  or  the  half 
section  line,  the  point  from  which  his  deed 
starts,  it  would  bring  defendant's  lot  30 
feet  north  of  the  fence,  and  we  think  this  Is 
where  the  mistake  occurred  out  of  which  the 
controversy  arises. 

So.  we  start  with  the  proposition  that, 
undw  tlie  deeds,  this  80  feet  pn^erly  passed 


to  the  plaintiff;  that  the  building  of  the 
fence  occurred  through  a  mistake  in  mess- 
uremei(t,  in  that  the  measurement  was  made 
from  the  south  side  of  this  east  and  west 
road,  rather  than  from  the  half  section  Hue. 

This  brings  as  to  consider  whether  the 
plaintiff  has  lost  his  rights  to  ibis  land,  ei- 
ther by  adverse  possession  or  by  aoqnles- 
cence. 

To  secure  a  right  to  this  strip  he  nrast 
show  either  that  for  ten  years  he  has  been 
in  open,  adverse,  continuous  pos-session  of 
this  strip  under  claim  of  right  or  color  of 
title,  or  that  the  line  has  been  establlabed 
at  the  point  claimed  by  acquiescence.  A-s 
to  the  first  dalm  it  has  been  frequently  held 
that  possession  is  not  snfBcient  If  the  in- 
tention is  only  to  keep  the  land  which  Is 
covered  by  the  deed,  and,  by  mistake  as  to 
the  true  line  a  party  holds  beyond  the  true 
line,  his  possession  does  not  become  adverse 
and  does  not  ripen  into  title,  because  the 
claim  of  right  to  hold  must  be  as  broad  ns 
the  possession  in  order  to  be  adverse. 

[i,  2]  Althout^  there  is  some  teslimony 
that  the  defendant  Intended  to  clain  np  to 
the  fence  as  built  by  the  plaintiff,  the  rec- 
ord, considered  as  a  whole,  satisfies  us  that 
neither  intended  to  claim  beyond  the  lim- 
itations in  his  deed,  beyond  the  boundary  of 
the  land  conveyed  as  fixed  in  the  deeds: 
that  each  claimed  the  right  to  the  possession 
of  the  five  acres  covered  by  his  deed  and  no 
more.  There  is  no  evidence  tending  to  show 
that,  prior  to  the  controversy  which  arose 
in  1911,  the  defendant  made  any  claim  to  any 
other  land  than  that  wliich  was  described 
in  his  deed,  except  as  this  might  be  indi- 
cated by  his  possession.  He  could  not  hon- 
estly make  claim  to  any  other  land,  for  he 
purchased  no  other.  It  may  be  assumed  that 
when  plaintiff  put  in  the  fence  (it  will  be 
noted  that  plaintiff  purchased  first  and  built 
his  fence)  the  defendant  thought  his  line  ex- 
tended to  the  fence,  but  there  is  no  evidence 
that  he  claimed  any  land  t)eyond  the  bound- 
aries of  the  description  in  ills  deed.  The 
mistake  of  both  was  in  measuring  from  the 
south  side  of  the  east  and  west  road  In- 
stead of  from  the  half  section  line,  and  the 
occupancy  of  each  was  regulated  by  this  mis- 
talie.  The  possession  of  the  defendant,  there- 
fore, beyond  the  limit  of  the  land  purchased 
by  faim  of  necessity  cannot  be  said  to  be 
under  claim  of  right  The  claim  of  rl^t 
cannot  rest  alone  on  mere  possession.  It 
must  be  evidenced  by  some  declaratlen  or 
act  of  hostility  to  the  true  owner.  His 
claim  of  right  must  be  as  broad  as  his  pos- 
session in  order  to  make  the  po-ssession  ad- 
verse. It  is  true  this  claim  may  not  alvra.vs 
evidence  Itself  in  words.  It  may  be  manifest- 
ed by  any  conduct  of  the  party  which  mani- 
fests an  intention  to  make  the  hostile  claim. 
Up  to  the  year  1911  we  find  nothing  in  the 
record  indicating  an  intent  and  purpose  on 
the  part  of  tlie  defendant  to  claim  adversely. 
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ezceirt  am  socb  Intent  or  clfdm  may  be  mani- 
fested by  posaeBslon.  But  tbe  rooord,  having 
dlsdoaed  to  us  that  the  intention  of  the  de- 
fendant. In  taklos  poaaeaalon,  vaa  almply  to 
hold  BO  much  of  the  land  as  was  cony^ed 
to  him  la  his  deed,  and  no  more,  and  that 
the  possescdon  of  the  30  feet  south  was 
through  mistake  In  measurement,  tbe  pos- 
sessioa  cannot  be  held  to  Indicate  in  itself, 
and  Is  not  soffideat  in  itself  to  establish, 
an  intention  to  hold  adverse -to  the  plaintiff. 
This  doctrine  was  first  stated  la  Gmbe  v. 
Wells,  34  Iowa,  148,  and  has  been  consistent- 
ly followed  by  this  court  in  snbaeqnent  cas- 
es. Johnke  v.  Segrdel.  178  Iowa,  363,  169  N. 
W.  086;  Jordan  v.  feriee,  101  Iowa,  440, 
70  N.  W.  611,  secMid  division;  Kahl  v. 
Schmidt,  107  Iowa,  650,  78  N.  W.  204.  The 
authorities  on  this  question  aiuoe  Grube  v. 
Wells,  supra,  are  abundant,  and  we  think 
that,  so  far  as  plalntilTs  title  rests  under  the 
claim  of  adverse  possession,  his  claim  is 
ruled  by  these  decisions.  See,  also,  Grlffln 
V.  Brown,  167  Iowa,  599,  149  N.  W.  833.  In 
this  case  It  was  said: 

"Where  the  intention  in  taking  possession  of 
a  piece  of  land  is  to  occupy  only  up  to  the  true 
line,  no  occupancy  beyond  that  is  adverse; 
or,  in  other  words,  whare  one  takes  possession 
of  a  ^ece  of  land,  and  claims  a  right  to  occupy 
tbe  same  up  to  the  true  line  oalj,  and  by  mis- 
take of  measurement,  or  otherwise,  takes  posses- 
sion beyond  the  true  Ihie  and  occupies  it  for  the 
statutory  period,  he  acquires  no  title  by  such 
occnpancy.^' 

It  will  be  noted  that  the  defendant  did 
not  bolld  the  ftence;  that  It  was  built  by  the 
plalntUT;  that  It  remained  where  It  was 
throngh  a  mistaken  notion  on  the  part  of 
both  that  It  was  the  true  line  between  them ; 
that  neither  Intended  to  claim,  or  did  claim, 
more  land  than  was  included  within  the 
limits  of  his  deed.  Any  occupancy,  there- 
fore, beyond  the  true  limits  of  the  land  de- 
scribed In  the  deed  was  through  mistake, 
with  no  Intention  to  hold,  at  any  time  prior 
to  1911,  any  land  other  than  contained  in 
the  decid,  although  the  defendant  occupied 
the  land  frdm  the  time  of  his  purchase  up  to 
that  date  and  since.  In  no  event  has  ten 
.vears  elapsed  since  the  hostile  purpose  of 
the  defendant  became  known  to  the  plaintiff. 
In  fact,  no  hostile  puriwse  was  asserted  prior 
to  the  survey.  It  was  In  1911  that  It  was 
first  discovered  that  defendant  was  occupy- 
ing land  other  than  covered  by  his  deed,  and 
that  is  the  first  time  he  declared  a  hostile 
purpose  to  hold  more  than  his  deed  called 
for.  It  was  th«i  he  learned  that  his  deed 
did  not  cover  this  thirty  feet. 

This  brings  us  to  a  consideration  of  the 
second  question:  Is  the  plaintiff  entitled  to 
hold  It  tmder  the  theory  of  acquiescence? 

[3]  It  has  been  frequently  held  by  this 


court  that,  no  matter'  where  the  true  line 
may  be,  If  between  the  properties  there  Is 
erected  a  fence  which  definitely  marks  a 
line  dividing  the  two  properties,  and  this  line 
Is  acquiesced  in  and  recognized  by  parties 
on  either  side  as  the  true  line  for  more  than 
ten  years,  then  such  line  becomes  the  divid- 
ing line  between  the  parties,  without  regard  to 
government  lines,  and  without  regard  to  the 
lines  fixed  In  the  deed,  and  neither  party  can 
thereafter  disturb  it  and  claim  the  dividing 
line  to  be  other  than  that  acquiesced  in. 
This  acquiescence  must  continue  for  the  stat- 
utory period  in  order  to  make  it  effectual 
in  depriving  one  of  rlsJits  in  land  to  which 
otherwise  he  Is  entitled.  In  this  case  the 
plaintiff  built  the  fencek  He  built  it  under 
a  mlstiUce;  a  mistake  in  measurement  as 
hereinbefore  Indicated.  The  fence  was  built 
in  the  fall  of  1906  or  the  spring  of  190T. 
The  mistake  in  measurement  was  discovered 
in  1911,  when  the  survey  was  made.  It  was 
then  ascertained  that  the  defendant's  land 
was  30  feet  too  far  south;  that  under  the 
deeds  plaintiff  was  entitled  to  30  feet  north 
of  the  fence.  We  may  say  that  this  survey 
provoked  the  controversy,  though  suspicion 
of  this  fact  existed,  and  provoked  the  sur- 
vey. After  1911  it  cannot  be  said  that  this 
plaintiff  acquiesced  in  the  line  as  the  true 
dividing  line.  Both  had  learned  differently. 
After  that  plaintiff  was  insisting  on  his  right 
to  this  strip.  After  that  he  denied  the  fence 
as  a  dividing  line  between  them.  This  is 
manifest  from  all  the  testimony.  Therefore 
the  acquiescence,  if  any,  did  not  exist  after 
1911.  The  fence  was  built  not  earlier  than 
1906.  Five  or  six  years,  therefore,  only  had 
elapsed  between  the  building  of  the  fence 
and  this  dispute.  So  we  say  that  the  de- 
fendant did  not  make  out  a  case  of  ac- 
quiescence for  the  statutory  period.  It  Is 
not  necessary  for  us  to  enter  Into  a  dis- 
cussion of  what  constitutes  acquiescence  at 
this  time;  for,  even  though  there  was  ac- 
quiescence In  this  line  as  the  true  line  In 
1906,  that  acquiescence  did  not  continue  be- 
yond 1011,  about  five  years,  and  is,  there- 
fore, not  available  as  a  basis  for  defending 
against  plaintiff's  undoubted  right  to  this 
land.  As  bearing  upon  this  question,  bow- 
ever,  see  Miller  v.  Mills  County,  111  Iowa, 
654,  82  N.  W.  1088;  Klinkner  v.  Schmidt, 
114  Iowa,  695,  87  N.  W.  661;  Dwlght  v.  City 
of  Des  Moines,  174  Iowa,  178,  156  N.  W. 
330,  and  cases  therein  cited ;  Tlce  v.  Shangle, 
164  N.  W.  246. 

Upon  the  whole  record  we  think  the  court 
was  right,  and  its  Judgment  Is  affirmed. 

Afiirmed. 

PRESTON,  O.  J.,  and  WBAVEE  and 
STEVENS,  JJ.,  concur. 
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STMOKLBN  v.  PEARSON  CJONST.  OO. 
(No.  32416.) 

(Supreme  Court  of  Iowa.    Dee  14,  1918.) 

1.  DaUAOEB  «5>87(1)  —  EZSMPUlBT  OAiuoxa 

—Right  to  Recoveb. 
Generally  speaking:,  exemplary  damages  are 
never  a  matter  of  right,  being  primarily  intended 
aa  a  punishment. 

2.  New  Tbial  <3=»75(4)  —  G>BO<moB  tob — Ex- 

EUPLABT,  DaH AOES. 

If  a  plaintiff  is  awarded  fair  compensation 
for  bis  injuries,  a  new  trial  will  not  be  granted 
for  failure  to  award  him  exemplary  damages; 
the  allowance  of  audi  dooMKes  being  discretion- 
ary. 

3.  Damages  $=>S7(2)— Exxuflabt  DAifAQEa— 
When  Allowed. 

Exemplary  damages  can  only  properly  be  al" 
lowed  when  the  plaintiff  is  also  found  entitled  to 
recover  actual  or  compensatory  damages. 

4.  Mabteb  and  Sebvakt  ^=>351— Wobeuxn'b 
Compensation  Act— Exempi»abt  Damages. 

A  servant,  having  accepted  compensation  un- 
der the  Workm«i'B  Compensation  Act,  can  have 
no  standing  in  court  to  assert  the  employer's 
further  liability  to  him  for  exemplary  damages 
on  the  ground  of  gross  and  reckless  negligence. 

5.  Mabteb  and  Servant  «=»351— Wobkmen's 

COUPXNBATION  ACT— £^INO   STANDABDB  OF 

Safext. 
Workmen's  Compensation  Act,  |  2477ml9, 
does  not  require  the  employer  to  take  the  affirm- 
ative in  the  matter  of  &ing  standards  of  safety, 
nor  does  failure  to  do  so  watk  a  forfeiture  ot  the 
protection  of  the  act. 

Appeal  from  District  Oonrt,  Polk  County; 
0.  A.  Dudley,  Judge. 

Action  at  law  to  recover  damages  for  per- 
sonal injury.  The  material  facts  are  stated 
In  the  opinion.  There  was  a  Judgment  for 
the  defendant  for  costs,  and  plalntlfll  appeals. 
AiBrmed. 

Chester  J.  BUer,  of  Des  Moines,  for  appel- 
lant. 

Sullivan  &  Sullivan  and  Miller  ft  W!alling- 
ford,  all  of  Des  Moines,  for  appellee. 

WEAVER,  J.  ^nie  defendant  company  was 
engaged  in  the  construction  of  a  building  in 
the  city  of  Des  Moines,  and  in  the  course  of 
such  work  excavated  a  hole  or  pit  in  which 
to  lay  the  foundation  of  a  pier.  The  plain- 
tlfC,  being  then  in  the  employ  of  the  defend- 
ant, was  by  its  foreman  sent  into  the  pit  to 
perform  certain  labor  there,  and  while  so 
engaged  the  earth  caved  in  upon  him,  caus- 
ing him  serious  injury.  Both  parties  had  ex- 
pressed their  consent  to  the  terms  of  the 
Workmen's  Compensation  Act  (Acts  35th 
Gen.  Assem.  c.  147),  and  in  compliance  with 
the  terms  of  said  statute  plaintiff  was  award- 
ed damages  or  compensation  for  his  injury, 
since  which  time  the  defendant  has  paid  and 
plaintiff  has  received  the  installments  of  such 
compensation  as  they  have  become  due. 
Plaintiff  now  brings  this  action  at  law  to 
recover  from  the  company  exemplary  dam- 
ages In  addition  to  the  comi)ensatIon  which 
has  already  been  awarded  him.  In  support 
of  this  claim  he  alleges  that  his  Injuries  were 


received  by  the  gross  and  recMess  negligence 
of  the  defendant  and  its  fmemaa,  and  that, 
wUte  plaintiff  baa  received  and  accepted  the 
compMisatlon  awarded  him  under  the  Work- 
men's OompenaatlOB  Act,  it  was  not  received 
or  accepted  in  full,  or  In  release,  or  Is  satis- 
faction of  his  claim  for  exemplaiT  damages, 
for  which  be  now  demands  a  recovery.  To 
this  petition  a  demnrrer  was  filed  and  sus- 
tained, add  idalntlir  tberenpoQ  filed  an 
amended  and  sQbstitated  petition,  alleging 
that  Alexander  Pearson  Is  the  'sole  owner 
and  proprietor"  of  the  Pearson  Constmctloa 
Company,  and  his  name  Is  therefore  substl- 
toted  as  defendant,  and  he  is  charged  with 
negligence  resaldng  in  plaintiff's  injury  In 
the  manner  already  described.  It  Is  further 
alleged  that  it  was  the  duty  of  defendant, 
acting  with  the  Industrial  Commissioner,  to 
fix  the  standard  of  safety  for-  safety  appli- 
ances and  places  of  work ;  that  this  duty  was 
not  performed,  and  for  this  reason  defendant 
cannot  rely  upon  the  protection  of  the  statute 
as  a  defense  to  plalntltTs  claim.  TTie  de- 
fendant moved  to  strike  the  amended  and 
substituted  petition  as  being  a  mere  repeti- 
tion of  the  matters  In  the  original  petition 
to  which  demurrer  bad  been  Bostalned.  The 
motion  was  soatained,  and  plaintiff  refusing 
to  further  plead,  and  electing  to  stand  on  his 
petition  as  tunended  and  substitnted.  Judg- 
ment was  Kitered  for  the  defendant  for  costs. 

[1-4]  I.  The  pleadings  are  not  in  all  re- 
spects quite  clear,  but  as  we  understand  the 
record  the  first  and  principal  daim  advanced 
by  plaintiff  is  that,  although  both  the  parties 
had  accepted  the  terms  of  the  CJompensatlon 
Act,  and  damages  had  been  awarded  and 
paid  pursuant  to  such  act,  the  plaintiff  may 
still  sue  his  employer  at  law,  and  recover  ex- 
emplary damages,  tf  bis  Injury  was  received 
under  circumstances  which  would  have  Justi- 
fied the  assessment  of  exemplary  damages, 
bad  the  Compensation  Act  not  been  adopted- 

The  proposition  Is  unsound,  and  no  author- 
ity holding  otherwise  has  been  called  to  our 
attention.  Generally  speaking,-  exemplary 
damages  are  never  a  matter  of  right.  If  a 
party  suffers  an  actionable  injury,  the  extent 
of  his  right  to  demand  a  recovery  of  dam- 
ages U  the  sum  or  amount  which  the  Jury 
(or  oourt,  if  it  be  tried  without  Jury)  finds 
from  the  evidence  will  fairly  compensate 
him.  If  the  Jury  or  oourt  in  any  given  case 
goes  b^ond  that  measure  of  recovery,  and 
increases  the  amount  found  in  his  favor  by 
an  allowance  of  exemplary  damages,  it  Is  not 
because  they  are  needed  to  make  him  whole, 
but  becauae  the  wrongful  act  of  which  be 
complains  has  been  done  in  malice,  or  In 
such  high-handed  or  reckless  disregard  of 
duty,  that  the  award  is  thus  Increased  by 
way  of  puniahment  or  example.  It  is  true 
the  plaintiff  gets  the  benefit  of  exemplary  ' 
damages  when  recovered  and  collected,  but 
they  come  to  him  by  the  grace  of  the  law. 
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and  not  as  a  matter  of  right.  -  If  a  plalatUI 
is  awarded  fair  <!ompeiuaatlon  for  his  Injn- 
rlea,  no  court  wtll  grant  him  a  n«w  trial  be- 
cause tbe  Jury  has  failed  to  award  him  ex- 
emplary or  ponltlTe  damages.  That  allow- 
ance rests  vrtu^y^  In  the  dtecration  of  the 
Jury.  Constantlne  v.  Rowland,  147  Iowa, 
14S,  124  N.  W.  189;  White  t.  Text-Book  Co., 
164  Iowa,  093,  146  N.  W.  82».  And  the  jury 
may  property  allow  ezemidaty  damages  only 
when  the  plaintiff  la  also  found  entitled  to 
recover  actual  or  compensatory  damages. 
White  V.  Text-Book  Co..  supra;  Myers  ▼. 
Wright,  44  Iowa,  38;  Connelly  v.  White,  122 
Iowa,  391,  98  N.  W.  144;  Boardown  t.  Gro- 
cery Co.,  106  Iowa,  44S,  75  N.  W.  343.  It  fol- 
lows, of  necessity,  that  if  a  petition  states 
facts  whidi  clearly  negative  any  right  on 
plaintiff's  part  to  recoy«x  comx>en8atory  dam- 
ages, it  fails  to  state  a  cause  of  action  for 
exemplary  damages.  In  this  case  plaintiff 
concedes  that  he  has  been  allowed  and  has 
accepted  compensation  for  his  injury  under 
the  Workmen's  Compensation  Act,  and  by 
the  express  terms  of  that  act  his  employer  la 
thereby  "relieved  from  other  liability  for  the 
recovery  of  damages  or  otber  compensation 
for  such  personal  injury."  Code  Snpp.  | 
2477m.  In  short,  plaintiff,  having  accepted 
compensation  from  bis  «npIoyer  for  the  In- 
juries of  which  be  complains,  can  have  no 
standing  in  court  to  assert  tbe  employer's 
further  liability  to  him  on  that  account. 

[E]  n.  But  plaintiff  says  somewhat  incon- 
sistently that  defendant  is  not  entitled  to  the 
benefit  of  the  Workmen's  Compensation  Act, 
because  the  demurrer  and  motion,  in  legal 
effect,  admit  the  allegation  of  the  petition 
that  he  has  not  complied  vrlth  the  provisions 
of  section  2477ml9  of  that  act  That  sec- 
tion reads  as  follows : 

"The  Iowa  Industrial  Copmiission  co-operat- 
ing with  the  employers  affected  by  this  act,  or 
any  committee  or  committees  appointed  by  such 
employes  or  the  Iowa  Industrial  Conaiiasiain, 
shall  fix  standards  of  safety  for  safety  appli- 
ances or  places  of  employment,  except  mines," 
etc. 

The  simple  reading  of  the  section  makes  it 
perfectly  evident  that  this  section  places  no 
affirmative  duty  upon  tbe  employer,  save 
perhaps  as  there  may  be  an  Implication  of 
duty  in  the  employer  to  observe  any  "stand- 
ard" of  safety  so  "flxed"  by  the  Industrial 
Commissioner.  The  employer  is  not  required 
to  take  the  initiative  in  this  matter,  nor  is 
there  any  provision  making  his  failure  to  do 
so  work  a  forfeiture  of  the  protection  of  the 
statute.  Tbe  allegation  In  the  substituted 
petition  vrlth  respect  to  defendant's  alleged 
failure  to  take  action  under  said  section  of 
the  statute  is  therefore  wholly  immaterial. 
The  substitution  of  Pearson  as  defendant,  in- 
stead of  the  construction  company,  amoimts 
to  no  more  than  a  correction  in  the  name  or 
designation  of  the  person  of  this  employer. 
Keither  tbe  petition  nor  the  substituted  petl- . 


tlon  states  a  cause  of  action  against  the  com- 
pany or  against  Pearson. 

III.  It  should  be  said  that  the  defendant's 
foreman,  Dmmhlller,  was  made  a  defendant. 
As  t»  him  the  trial  court  overruled  the  de- 
murrer to  the  petition,  and  the  argument  in 
this  court  has  been,  directed  entirely  to  the 
^estion  whether  the  plaintiff's  pleading, 
even  if  taken  as  true,  discloses  any  cause  of 
actkm  against  the  employer,  and  this  Is  the 
only  questtcm  on  which  we  assume  to  pass. 

There  Is  no  error  in  the  record,  and  the 
rating^  and  Judgment  bdow  are  affirmed. 

PRBSTOJf,  C.  J.,  and  OAXMOB  and  STB- 
VBNS,  JJ.,  oonour. 


STATE  V.  TAYLOR.    (No.  32350.) 

Supreme  Cotirt  of  Iowa.    Dee.  14,  1918.) 

liABCENT  $=>55— CniCKiH  TUbft— StnmciitN- 
CT  OF  Evidence. 
Evidence  held  insufllcient  t»  sustain  a  con- 
Yietion  of  chicken  stealing. 

Appeal  from  District  Court,  Wapello  Coun- 
ty; F.  M.  Hunter,  JTudge. 

The  defendant,  having  been  convicted  up- 
on a  charge  of  stealing  chickens'  and  sentenc- 
ed to  imprisonment  In  the  penitentiary,  ai>- 
peals.  The  material  facts  are  stated  in  the 
opinion.     Reversed- 

W,  W.  Eppa,  of  Ottumwa,  for  appellant. 
H.  M.  Havner,  Atty.  Gen.,  and  F.  C.  David- 
son, Asst.  Atty.  Gen.,  for  the  State. 

WEAVER,  J.  Mrs.  Hattle  Hill  1p  i  resi- 
dent of  Ottumwa,  and  at  the  date  of  the  al- 
leged larceny  was  the  fortunate  owner  of 
four  chickens — three  "Rhode  Island  Reds" 
and  one  "Plymouth  Rock."  Across  the  street 
is  a  house  where  tbe  appellant,  a  native 
American  citizen  of  African  descent,  makes 
bis  home  when  allowed  by  his  wife,  of  whom 
the  accused  says  In  evidence,  "Jessie  Is  larger 
than  I  am;  she  Is  the  best  man  of  the  two." 
On  another  street,  bearing  the  title  "Smoky 
Row,"  not  far  away,  lives  the  family  of  one 
Clutter,  acquaintances  and  friends  of  appel- 
lant and  wife.  On  the  night  of  November 
28,  1917,  at  what  hour  there  Is  no  evidence, 
the  four  chickens  belonging  to  Mrs.  Bill  dis- 
appeared, or  at  least  were  not  in  their  ac- 
customed place  in  the  morning.  The  police 
being  notified  of  the  evoit,  a  plain  clothes 
man  made  a  circuit  of  investigation  through 
the  neighborhood.  About  10  o'clock  in  the 
forenoon  the  policeman  went  to  Clutter's 
place,  where  he  saw  the  defendant's  wife 
engaged  in  cleaning  four  headless  chickens. 
The  officer  was  evidently  a  connoisseur  In 
chickens,  for,  though  one  was  already  dress- 
ed and  the  others  at  some  intermediate  stage 
of  the  cleansing  process  he  identified  them 
as  three  Rhode  Island  Reds  and  one  Ply- 
mouth Rock.    Mrs.  Taylor  and  the  chickens 
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were  !n  Clatter's  Mtcben.  The  defendant 
was  not  there,  but  the  officer  saw  him  in 
bed  In  the  adjoining  room,  but  did  not  dis- 
turb him  at  that  time.  Being  asked  where 
she  got  the  chickens,  Mrs.  Taylor  "named 
somebody,  or  tried  to  describe  him.'*  In  this 
connection  the  officer  also  says: 

"I  found  a  fellow  there  by  the  name  of  Bumii, 
a  white  fellow,  a  fellow  that  baa  the  habit  of 
coming  to  town  and  tanking  up  and  Iiaiiging 
around  some  of  tlioae  places.  She  didn't  say  it 
was  him." 

Elsewhere  he  says  she  told  him  she  got 
the  chickens  from  Bums.  Later,  after  visit- 
ing the  Hill  home  and  inspecting  the  bodi- 
less heads  of  four  chickens  ttiere  found,  the 
officer,  Mr.  Grey,  returned  to  Clutter's  where 
defendant  was  stUl  in  bed,  and  arrested  him. 
Gray  further  testifies  tliat  in  the  discharge 
of  bis  duties  he  was  a  somewhat  frequent 
caller  at  this  place;  tliat  Mrs.  Taylor  (who, 
as  will  appear,  bad  been  for  some  time  sepa- 
rated from  her  husband,  the  defendant)  had 
been  staying  there,  but  this  was  the  first 
time  he  bad  seen  the  defendant  there.  When 
arrested,  the  defendant  bad  <Hie  arm  in  band- 
ages, a  circumstance  of  some  importance  in 
the  history  of  this  case.  Grey  further  swears 
that  on  one  of  the  trips  to  the  Clutter  neigh- 
borhood he  found  an  empty  grip  "in  the  first 
house  below,"  which  it«n  of  property  he 
took  into  his  possession  and  introduced  in 
evidence.  The  state  produced  a  witness,  who 
testified  that  on  the  night  before  the  arrest 
he  met  defendant  on  the  street  some  dis- 
tance west  of  Mrs.  Bill's,  and  saw  he  was 
carrying  a  "traveling  case,"  and  that  the 
grip  produced  by  the  state  "looks  like  it." 

The  foregoing  is  the  entire  sum  and  sub- 
stance of  the  state's  case.  Just  bow  the 
"grip"  referred  to  is  thought  to  cut  a  ma- 
terial figure  in  the  case  is  not  very  apparent 
It  is  not  shown  to  have  belonged  to  the  de- 
fendant. It  was  not  found  In  his  possession, 
but  "in  the  first  house  below."  There  is  no 
showing  that  It  exhibited  blood  marks  or 
feathers  of  the  Rhode  Island  Red  or  Ply- 
mouth Rock  variety,  or  that  the  chickens  of 
any  kind  or  description  had  ever  been  pack- 
ed or  carried  in  it  Indeed,  there  is  not  the 
slightest  proved  fact  connecting  this  Item  of 
evidence  with  defendant,  except  the  far- 
fetched Inference  drawn  from  the  evidence 
of  the  witness,  who  says  no  more  than  that 
be  met  defendant  in  the  street  in  the  dark- 
ness of  night,  and  saw  In  his  hand  a  grip 
which  looked  like  the  one  in  court,  and  the 
still  farther-fetched  Inference  that,  because 
it  would  be  possible  to  pack  four  dead  chick- 
ens in  such  a  conveyor,  the  chickens  stolen 
from  Mrs.  Hill  must  have  been  hidden  there- 
in. 

The  story  of  the  defendant,  in  which  for 
the  most  part  he  appears  to  have  been  fairly 
well  corroborated,  is  that  he  and  his  wife 
quarreled  and  separated  some  considerable 
time  before  the  alleged  larceny,  and  that  aft- 
er leaving  him  she  took  up  lier  home  at  Clut- 


ter's. Defendant  was  einployed  as  a  porter 
in  a  barber  shop,  and  on  the  erening  before 
his  arrest  Ills  wife  colled  bim  by  phone  and 
asked  him  to  come  to  Clatter's  for  an  inter- 
view looking  to  an  adjustment  of  their  dif- 
ferences. He  answered  O^  call,  with  the  re- 
salt  that  a  fresh  qnarrel  ensned,  and  Jessie 
undertook  to  make  the  desired  adlnstment  by 
the  vigorous  use  of  an  iron  poker.  She 
struck  defendant  with  her  weapon  across  the 
upper  arm,  inflicting  a  painfnl  bruis&  A 
physician  was  called,  who  treated  the  in- 
jury and  dressed  the  arm  in  splints  and  ban- 
dages. Ibe  physician  testihes  tliat  he  has 
no  doabt  of  the  genuineness  of  the  injury, 
that  it  mast  have  been  very  painful,  and 
that  the  muscles  of  the  arm  were  badly  bmls- 
ed.  The  defendant  denies  that  he  was  out 
of  the  house  that  night,  or  had  any  part  in 
stealing  the  chickens.  If  any  were  stolen. 
He  also  swears  he  never  owned  or  had  pos- 
session of  the  grip  put  In  evidence,  and  nev- 
er saw  it  until  produced  on  the  trial,  and  his 
only  knowledge  of  the  chickens  is  the  infor- 
mation given  him  by  his  wife  that  she  got 
them  from  the  man  Bums,  who,  as  we  have 
already  seen,  the  policeman  describes  as  a 
worthless  "white  fellow,"  who  "tanks  up" 
and  hangs  around  such  places.  The  defend- 
ant shows  that  he  has  been  a  resident  of  Ot- 
tumwa  14  years,  an  industrious  laborer  la 
various  employments,  and  his  goo^  cliaracter 
as  an  honest  man  is  sustained  by  the  testi- 
mony of  numerous  witnesses,  against  which 
the  state  makes  no  counter  showing. 

The  testimony  falls  far  short  of  that  con- 
clusive character  which  will  fairly  sustain  a 
conviction  of  crime.  Every  word  of  evidence 
on  the  part  of  the  state  may  be  accepted  as 
the  literal  and  exact  truth,  and  it  justifies 
no  Inference  or  finding  that  defendant  stole 
the  chickens  in  question.  That  the  stolen 
property  was  found  in  the  possession  of  bis 
wife  with  whom  he  was  not  living,  and  in  a 
house  of  which  he  was  not  the  owner  or  pro- 
prietor, and  in  a  room  which  be  nelth«:  oc- 
cupied nor  controlled,  raised  no  presumption 
of  guilt  on  his  part,  and  casts  on  him  no  bur- 
den or  necessity  to  explain  the  presence  of 
the  chickens  in  that  house,  or  the  manner  In 
which  his  wife  came  Into  their  possession. 
While  it  Is  not  for  this  court  to  say  that  a 
law  which  makes  it  possible  to  punish  the 
theft  of  a  dilcken  with  a  long-term  Impris- 
onment in  the  penitentiary  is  too  drastic, 
yet  the  serious  results  wliich  follow  upon  a 
conviction  ought  to  lead  both  court  and  pros- 
ecutor to  the  exercise  of  care  that,  t>efore  the 
accused  is  made  to  suffer  such  a  penalty,  the 
case  against  him  shall  be  established  by  ev- 
idence sufficient  to  satisfy  the  just  and  hn- 
partlal  mind  beyond  a  reasonable  doubt. 
That  such  a  case  is  not  shown  by  this  record 
we  are  abidingly  satisfied. 

Indeed,  the  state  presses  Its  argument  for 
an  affirmance  with  a  hesitant  hand,  and 
frankly  admits  that  "there  is  no  presumptiou 
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of  law  against  a  colored  defendant  from  find- 
ing stolen  chickens  In  hla  wife's  possession 
on  TbanksglTlng  morning,"  but  adds  tbat  "a 
situation  of  this  kind  has  been  known  to 
raise  something  more  than  a  suspicion  In  the 
minds  of  those  who  are  acquainted  with  the 
procllTltiea  of  snch  people."  In  other  words, 
while  conceding  that  no  presumption  of  law 
arises  against  the  accused  on  account  of  the 
color  of  his  skin,  it  Is  nevertheless  suggest- 
ed that  there  Is  a  presumption  of  fact  which 
may  JUBtiJ^  the  verdict.  This  appeal  to  pop- 
ular prajudlce  to  Justify  a  conviction  of 
crime  without  substantial  competent  ^1- 
dence  we  are  quite  sure  would  not  have  been 
made  by  the  great  state  of  Iowa,  had  It  been 
able  to  find  any  better  reason  in  the  record. 
There  may  be  a  popular  impression  that  an 
unguarded  cfalck^i  ofTers  peculiarly  strong 
temptation  to  a  man  of  color ;  it  is  an  equal- 
ly popular  impression  that  a  chicken  well 
rooked  In  any  style  aroeals  with  very  strong 
indnoement  to  mm  in  holy  orders,  without 
regard  to  color;  but  we  trust  the  point  Is 
not  yet  readied  when  the  mere  fact  tbat  a 
colored  porter  or  lily  white  minister  of  the 
gospel  is  seen  upon  the  street  at  night  with 
a  suit  case  in  his  band  is  Judi<dally  held 
sufficient  to  convict  him  of  being  a  ddcken 
thief,  even  though  it  should  appear  tbat  on 
the  selfsame  night  some  eTil-minded  person 
had  burglarised  a  poultry  coop  somewhere  in 
tbe  city. 

The  Judgment  of  conviction  will  be  revers- 
ed, and  cause  remanded,  with  recommenda- 
tion that,  unless  other  competent  evidence  is 
obtainable,  the  prosecution  be  dismissed. 

Reversed. 

PRBSTON.  a  J.,  and  OATNOR  and  STE- 
VENS, JJ.,  concur. 


KBPHART  et  al.  V.  BURIANEHC.    (Na  82494.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

Appeax  and  Ebbob  ®=>901  —  Functions  of 
CoDBT — Independent  Investioation. 
On  an  appeal  in  an  action  for  specific  per- 
formance it  is  not  the  function  of  the  Supreme 
Court  to  conduct  an  indegpendent  iiiTestisation 
of  the  possible  contingencies  which  may  m  the 
future  affect  the  title  to  be  conveyed  to  the  de- 
fendant 

Appeal  from  IMstrlct  Court,  Unn  County; 
P.  O.  EUison,  Judge. 

Suit  in  equity  for  specific  performance  of 
a  contract  of  purchase  of  real  estate.  The 
plaintiffs  were  the  vendors  and  sued  for  tbe 
purchase  money.  Itefendant's  demurrer  to 
the  petition  was  overruled,  and  decree  en- 
tered for  tbe  plaintiffs.  Tbe  defendant  ap- 
];>eals.    Affirmed. 

F.  A.  Beald,  of  Cedar  Rapids,  for  appel- 
lant. 

Tr^dilw  ft  Trashier,  of  Cedar  Rapids;  for 
appeUees. 


EVAN'S,  J.  Upon  Hareh  1st  the  plalntiffa 
entered  into  a  contract  with  tbe  defendant 
whereby  they  sold  to  him  certain  real  es- 
tate. Pursuant  to  such  contract  the  plain- 
tiffs subsequently  tendered  a  deed  with  an 
abstract  of  title  and  purported  to  tender  to 
the  defendant  a  merchantable  title.  Tbe  de- 
fendant refused  tbe  tender.  Hence  this  suit 
The  defendant  demurred  to  Uie  petition.  Tbe 
demurrer  being  overruled,  and  tbe  defend- 
ant standing  upon  tbe  same,  decree  was  en- 
tered  for  the  plaintiffs  for  tbe  contract  price, 
and  defendant  has  appealed.  We  have  no 
aid  of  argument  from  tiie  appelant.  His 
argument  oonslBts  only  of  the  following: 

'"There  is  but  one  point  in  controversy  in  this 
appeal,  and  that  is  whether  the  decree  of  the 
Butler  county  district  court  is  an  adjudication 
of  plaintiffs'  right  to  the  land  in  question,  or, 
in  other  words,  did  the  district  court  of  Butler 
county  have  Jarisdiction  of  the  children  that 
may  possibly  i>e  bom  and  living  at  tbe  time  of 
plaintiffs'  death?" 

He  also  advises  us  tbat  he  has  "no  au- 
thorities on  this  point"  The  defendant 
does  not  in  terms  ask  a  reversal  of  tbe  de- 
cree entered  below.  His  attitude,  as  indicat- 
ed by  the  record,  is  that  be  is  satisfied  with 
tbe  decree  of  the  district  court  If  we  are.  It 
Is  oar  function  to  be  always  saUsfled  with 
tbe  decree  of  the  district  court  if  the  appel- 
lant is.  It  is  not  our  function  to  conduct 
an  Independent  investigation  of  tbe  possiUe 
contingencies  wbldi  may  in  the  future  affect 
the  ttUe  conveyed  to  the  defendant  An  ad- 
judication by  tbe  district  court  is  no  less 
valid  than  an  adjudication  in  this  court.  If 
the  district  court  lacked  Jurisdiction  in  any 
respect,  such  infirmity  could  not  be  aided  by 
an  appeal  to  this  court  Tbe  appellate 
Jurisdiction  could  be  no  broader  than  the 
original. 

Moreover,  tbe  plaintiffs  by  th^  contract 
undertook  to  convey  only  "all  their  right, 
title,  and  interest"  There  is  no  suggestion 
that  the  tender  of  plaintiffs  Is  not  as  broad 
as  tbe  requirement  of  the  contract  The  de- 
murrer to  the  petition  was  therefore  prop- 
erly overruled. 

The  decree  entered  below  is  accordingly 
affirmed. 

PRBSTON,  C.  J.,  and  LADD  and  SAIilN- 
GEB,  JJ.,  concur. 


WINXIKE  V.  HEIMAN.     (No.  32397.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  FiXTDBES  «=»15— "Tbadi  Fixtubbs." 

"Trade  fixtures"  is  a  term  usually  employed 
to  describe  property  which  a  tenant  has  placed 
on  rented  real  estate  to  advance  tbe  1)U8ine8S  for 
which  it  is  leased  and  which  may,  as  against  tht 
lessor,  be  removed  at  the  end  of  the  tenant's 
term. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Trade 
Fixtures.] 
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2.  E'izTnim  4s»4 — Invent. 

If  a  tenant  intended  penmmmtly  to  annex 
additions  to  a  buildine,  guch  additions  will  not 
be  regarded  as  trade  fixtures,  but  a  part  of  the 
realty. 

3.  FlXTOBES  «=3l5— Tkadb  Fixtubes. 

If  additions  put  to  a  boilding  by  a  tenant 
cannot  be  removed  without  substantial  injury  to 
the  building,  they  are  not  trade  &xtures,  but  a 
part  of  the  realty. 

4.  FixTOMM  fl=335(3)— Intent— Question  fob 

JUBT. 

In  an  action  for  damages  for  removing  a  bal- 
rony  claimed  by  defendant  tenant  to  be  a  trade 
fixture,  the  tenant's  intent  in  annexing  such  bal- 
cony held  for  the  jury. 

5.  FiXTCBES   «=>35(3)— Tbadi   FlXTUMB— IW- 
JTJBT  ON  REMOVAir— Question  fob  Juby. 

In  an  action  against  a  tenant  for  removing 
a  balcony  at  the  back  of  the  storeroom,  whether 
such  balcony  might  have  been  removed  without 
substantial  injury  to  the  building  held  for  tho 
jury. 

6.  FixTDBEs  «3»14— Innocent  Pubchaseb  of 
Reai/tt. 

Where  a  balcony  in  a  storeroom  appeared  to 
be  a  permanent  part  of  the  building,  one  buying 
the  building  was  an  innocent  purchaser,  and  the 
balcony  passed  under  the  conveyance  to  him,  al- 
though the  tenant  claiming  such  balcony  to  be  a 
trade  fixture  was  then  in  possession. 

Appeal  from  District  Oourt,  OarroU  Coun- 
ty;   M.  E.  Hutchison,  Judge. 

Action  to  recover  damages  canaequent  ui;>- 
on  tbe  removal  ot  a  aeoond  floor  ccnistmcted 
by  a  tenant  in  one  end  of  the  demlsed's  build- 
ing and  a  stairway  thereto.  At  the  close  of 
evidence,  the  court,  on  motion,  directed  a 
verdict  for  defendant  on  which  judgment 
was  entered.  The  plalntlfr  appeals.  Re- 
versed. 

Brown  McCrary,  of  Corroll,  for  appellant 
W.  C.  Saul  and  W.  J.  Saul,  both  of  Car- 
roll, for  appellee. 

LADD,  J.  MacLagan  owoed  lot  1  and  part 
of  lot  2  In  block  21  in  Carroll  on  which  stood 
a  brick  building.  Hie  defendant,  as  lessee  of 
MacLagan,  occupied  one  room  thereof,  19 
feet  wide  and  39  feet  long,  and  basement  as 
a  candy  store  and  ice  cream  parlor  from 
about  1902  until  some  time  in  1916.  Ilk  1909, 
MacLagan  conveyed  the  premises  by  warran- 
ty deed  to  Guy.  It  appears  that  there  was  a 
balcony  at  the  back  end  about  6  or  7  feet  wide 
and  7  feet  above  the  floor  with  a  narrow  stair- 
way up  to  It.  This  balcony  was  attached  by 
two  Iron  rods  to  the  joist  above  and  rested  on 
a  2x4  scantling  back  and  tbe  ends,  nailed  to 
the  walls  and  two  posts  in  front  According 
to  Reyden,  MacLagan  told  him  he  could  build 
onto  the  balcony  or  take  it  down,  and  he 
built  onto  It  twice  prior  to  the  conveyance  to 
Guy  and  put  In  an  oak  stairway  after  such 
conveyance,  Heyden  yielded  possession  In 
1916,  and  In  doing  so  removed  the  balcony  aa 
extended  and  also  the  stairway,  and  in  this 
action  plaintiff,  Wlnnlke,  who  went  Into  i>os- 
sesslon  as  lessee  of  Guy  for  himself  as  as- 
signee of  Guy,  seeks  to  recover  the  value  of 
tbe  property  removed  and  tbe  consequent  dam- 


ages to  tbe  building.  Hi*  deflendaitt  alleged 
tbat  tin  floor  and  sddrway  constituted  trade 
fixtures  and  that  he  had  tbe  rlgbt  to  remove 
th»n.  But  two  questions  are  Invidved,  though 
appellant's  argument  has  taken  a  wide  range: 
(1)  Whether  the  extended  balcoay  and  stair- 
way were  trade  fixtures;  and  (2)  whether 
Gay  acquired  title  to  said  balcony  as  extoid- 
ed  under  his  warranty  deed  fttm  fifacLagan. 

[1]  "Trade  fixtures"  is  a  term  usaally  em- 
ployed to  describe  property  whldi  a  toiant 
has  plaoed  on  rented  real  estate  to  advance 
the  buslnen  for  which  It  Is  leased  and  which 
m%f,  as  against  tbe  lenor,  be  removed  at 
the  end  of  the  tenant's  term.  Ray  v.  Toung, 
160  Iowa,  618,  142  N.  W.  88B,  48  Ll  R.  A 
(N.  S.)  947,  Ann.  Cas.  1&16D,  268.  wba«  roles 
on  tbe  subject  are  gathered.  CHiat  tbe  floor 
or  extended  balcony  was  ccMistnicted  In  con- 
nection with  tbe  d^endanf  s  buaineas,  there 
can  be  no  doubt,  and  from  ibe  evidence  the 
jury  might  have  comduded  that  d^endant 
had  no  Intenttom  that  the  additions  should 
become  a  permanent  part  of  the  Improve- 
m«it  He  bore  the  expense,  and  MacLagan 
had  no  connection  therewith  save  in  saylnK 
to  defendant  that  "he  could  boUd  onto  the 
balcony  or  take  It  down."  Tliere  was  noth- 
ing In  Its  aKiearance  as  extended  to  Indi- 
cate that  It  was  other  than  a  permanent 
structure.  Brlcfe  were  removed  from  the 
wall  and  the  «tds  of  the  jcdst  Inserted  In  the 
holes  left,  and  the  floor  rested  on  these  joist 
From  the  first  floor  an  oak  stairway  led  to 
the  floor  above.  In  1916,  defendant  notified 
Guy  that  he  woald  yield  possession,  and  Gu>- 
leased  the  prendsee  as  they  tlien  were  to 
plalntifr,  who  was  without  Information  as  to 
who  had  constructed  the  second  floor,  and, 
though  the  stairway  was  Installed  after  be 
obtained  title  to  the  property,  he  knew  noth- 
ing concerning  thl&  Shortly  thereafter,  de- 
fendant removed  the  floor  and  stairway,  leav- 
ing some  of  the  joist  sticking  In  the  walls, 
and  the  holes  out  of  which  the  ends  were 
taken  were  not  repaired.  The  brick  were  re- 
placed and  plastered  In  by  plaintiff  at  con- 
siderable expense,  and  for  this  recovery  was 
sought. 

One  Johnson  testified: 

That  he  had  removed  the  floor  and  stairwa.r 
for  defendant,  "took  it  out  in  pieces,  the  stair- 
way in  one  piece,  and  that  there  was  no  sub- 
stantial injury  to  the  building  after  the  brick 
should  be  replaced.  That  they  could  have  prifd 
the  joiats  out,  but  sawed  them  oS.  That  tbe 
floor  had  the  appearance  of  being  fastened  into 
the  building ;  and  it  would  not  hurt  a  great  deal 
to  tear  tm  floor  down  to  the  building.  It 
wovdd  probably  injure  it  some.  *  •  *  It 
would  not  injure  the  walls  of  the  building  after 
It  was  repaired.  Tou  may  mar  it,  but  yon 
can't  fix  it,  even  if  plastered  up;  It  could  not  b« 
the  same  as  before." 

Hoffman  swore  that  "by  taking  the  strlns- 
ers  out  and  putting  tbe  brick  In  there  and 
wailing  that  up,  I  don't  think  It  would  hnrt 
the  building.    I  think  It  was  a  12-lnch  waU        , 
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and  wonld  not  tak«  over  one  brick  out,"  and 
that  tbe  IralldinK  ^as  more  rentable  with 
the  two  floora  In  than  with  bat  one. 

From  thla  evidence  we  think  the  issoe  aa 
to  whether  the  floor  and  stairway  were 
trade  fixtures  was  open  to  the  jary.  The 
manner  of  putting  In  the  joist  was  strongly 
Indicative  of  a  purpose  to  make  them  a  part 
of  the  buUdlng.  Nothing  about  the  floor  or 
stairway  suggested  any  separation  from  the 
building,  and  there  was  room  for  finding  that 
the  removal  of  the  floor  with  tbe  joist 
wrought  an  Injury  thereto.  In  a  somewhat 
similar  case,  the  Appellate  Court  of  Illinois 
held  that  the  floor  might  not  be  removed 
without  Injury,  even  though  the  wall  con- 
tinued about  "as  strong  as  ever"  and  declar- 
ed It  a  part  of  the  realty.  In  Shaplra  v. 
Barney,  30  Minn.  68,  14  N.  W.  270,  a  plat- 
form was  erected  In  "defendant's  building,  by 
Flnkelsteln  &  Co.)  his  tenants,  -while  occupy- 
ing It  as  a  furniture  store;  that  they  erect- 
ed It  with  the  knowledge  and  consent  of 
defendant,  and  at  their  own  expense,  to  be 
used  in  displaying  their  goods;  that  It  was 
fastened  to  four  scantlings,  which  were 
nailed  to  tbe  walls  of  the  building,  the 
stairs  to  It  being  fastened  at  one  end  to 
tbe  platform,  and  at  the  other  end  to  tbe 
floor;  that,  although  it  could  not  be  removed 
without  being  taken  apart,  yet  it  was  capa- 
ble of  being  severed  and  taken  away  with- 
out any  great  Injury  to  the  building."  The 
court  held  that  It  was  a  trade  fixture. 

[i,  I]  Whether  the  additions  in  question 
are  to  be  regarded  as  trade  fixtures  depends 
on  the  intention  of  defendant  in  putting  them 
in,  the  manner  of  their  attachment  to  the 
building,  and  the  manner  and  purpose  of  their 
use  in  connection  therewith,  and  possibly  oth- 
er matters.  If  tbe  tenant  intended  perma- 
nently to  annex  them  to  the  building,  or  If 
they  might  not  be  removed  without  substan- 
tial injury  thereto,  they  are  not  to  be  re- 
garded as  trade  fixtures,  but  a  part  of  the 
realty.  If,  however,  the  tenant  entertained 
no  such  intention,  and  they  might  be  re- 
moved without  substantial  injury  to  the 
•ullding,  then  they  are  trade  fixtures,  and 
defoidant  had  the  right  to  ranove  them. 

(4,  S]  The  issues  as  to  Intent  and  as  to 
substantial  injury  to  the  bnildlng  should 
have  been  submitted  to  tbe  Jury.  , 

[I]  II.  The  assignor  of  plaintiff,  the  own- 
er of  tbe  premises,  purchased  same  of  Mac- 
Lagan  without  notice  that  the  balcony  or 
upper  flo<Hr  had  been  erected  by  defendant  or 
that  was  claim,  to  It  as  a  trade  fixture  ex- 
isted. The  evidence  was  such  as  to  warrant 
a  finding  that  the  floor  including  the  joist 
appeared  to  be  a  permanent  part  of  the 
building  there  to  be  used  as  part  of  the 
realty  and  essential  to  its  beneficial  enjoy- 
ment If  so,  the  law  protected  Guy  as  an 
Innocent  purchaser,  and  tbe  floor  passed  un- 
der the  conveyance  to  him.    Bullard  T.  Hop- 


kins. 128  Iowa,  703,  105  N.  W.  197;  StUhnan 
V.  Flennlken,  58  Iowa,  450,  10  N.  W.  84^ 
4S  Am.  Bep.  120 ;  Both  v.  C!olllns,  100  Iowa, 
601,  SO  N.  W.  543.  Appellee  relies  on  Crooks 
V.  Jenktas.  124  Iowa.  817,  100  N.  W.  82.  104 
Am.  St.  Rep.  326,  where  it  was  hdd  that  the 
notice  charged  by  possession  of  a  tenant  is 
not  limited  to  rights  incident  to  his  tenancy, 
but  extends  to  all  interest  acquired  by  col- 
lateral or  subsequent  agreements,  and  the 
doctrine  of  Mr.  Pomeroy  that — 

"Possession  of  a  third  person  is  said  to  put  a 
purchaser  upon  an  inquiry,  and  he  is  charged 
with  notice  of  all  that  he  might  have  learned  by 
a  due  and  reasonable  inquiry  of  the  occupant 
with  respect  to  every  ground,  source,  and  right  ot 
bis  poesession.  Anything  short  of  this  would 
fail  to  be  reasonable  and  due  inquiry." 

This  in  no  manner  conflicts  with  the  ded- 
sions  cited  above.  Had  there  been  anything 
about  the  floor  reasonably  to  have  put  Guy 
upon  inquiry,  in  purchasing  the  property,  as 
to  whether  it  was  a  trade  fixture,  he  must 
have  ascertained  the  facts  in  relatloa  there- 
to from  the  tenant.  But  in  so  far  as  ap- 
pears, there  was  no  more  reason  for  so  do- 
ing th^in  to  inquire  concerning  who  had  put 
down  the  first  floor  or  other  parts  of  an  ap- 
parently completed  building.  Nothing  about 
the  premises  or  poesession  thereof  suggested 
inquiry  concerning  the  upper  floor  or  inter- 
est of  the  tenant  therein,  and  plaintiff,  as 
asslgrnee  of  Guy,  under  the  evidence  was  en- 
titled to  recover  damages  consequent  on  the 
removal  of  said  floor.  There  was  suffideut 
evidence,  at  least  to  carry  the  issue  as  to 
whether  plaintlfT  might  recover  damages  con- 
sequent on  the  removal  of  tbe  floor.  As  to 
whether  plaintiff  was  entitled  to  a  directed 
verdict,  we  express  no  opinion. 

Reversed. 

PRESTON,  a  J.,  and  EVANS  and  STE- 
VENS,  JJ.,  concur. 


BIG0S  T.  OI8H.    (No.  82082.) 
(Supreme  Court  of  Iowa.    Dec.  14,  191S.) 

1.  Appkai.  and  Bbbob  «=9782— Mattbbs  &■• 
vntwABus— AssioRUKNTs  or  Bkrob. 

On  appeal  from  an  order  granting  a  motion 
for  a  new  trial,  based  on  12  grounds,  where 
nothing  was  said  by  the  court  on  which  it 
might  be  fairly  inferred  that  grounds  not  spo- 
ken of  were  overruled,  and  appellant  assigned 
error  only  as  to  the  one  ground  specifically  re- 
ferred to  by  the  court,  the  order  will  be  af- 
firmed. 

2.  Appkal  and  Ebbob  «=>867(^— Review— 
Gbant  op  New  Tbial. 

On  appeal  from  an  order  granting  a  new 
trial,  the  appellant  is  not  in  a  situation  to 
complain  of  other  rulings  adverse  to  him. 

Appeal    from    District    Court,    Hamilton 
County;    H.  E.  Pry,  Judge. 
"Not  to  be  officially  reported." 

W.  P.  Rlggs,  as  executor  of  the  estate  of 
George  Herr  Reinlcker,  deceased,  filed  his  x>e- 
tltion  January  20,  1014,  in  three  counts — ^In 
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the  first  demanding  judgment  on  a  note  exe- 
cuted to  deceased  June  4,  1911,  by  defendant, 
for  $3,500,  payable  one  year  from  date,  with 
Interest  at  8  per  cent  per  annum ;  la  count 
2,  on  a  note  of  $2,000,  dated  October  7, 1911, 
payable  one  year  after  date,  with  interest  at 
8  per  cent,  per  annum;  In  count  3,  on  a  note 
of  $5,000,  dated  April  20,  1912,  and  payable 
one  year  from  date,  with  Interest  at  8  per 
cent  per  annum.  He  prayed  Judgment  In  the 
sum  of  $11,913.62. 

The  defendant  admitted  the  ezecutlcm  of 
the  notes  and  pleaded  by  way  of  eounterr 
claim  in  three  counts.  In  the  first  count  de- 
fendant alleged  that  about  January  28, 1902, 
he  rented  by  a  written  lease  from  plainttft, 
decedent,  480  acres  of  land  for  a  term  of  two 
years,  commencing  Mardi  1, 1902,  at  the  rent- 
al of  $3  per  acre;  that  one  of  the  conditions 
of  said  lease  was  that  decedent  would  install 
tile  drainage  sufficient  to  carry  off  the  sur- 
face water  prior  to  about  the  middle  of  June, 
1902,  but  failed  so  to  do,  and  that  In  conse- 
quence thereof  defendant  was  damaged  in  the 
sum  of  $2,000.  In  the  second  count  defendant 
alleged  that  he  was  the  owner  of  the  N.  X>. 
>4  of  section  15  of  said  township,  and  bad 
control  of  section  14;  that  said  land  was 
adequately  drained ;  that  the  land  of  deceas- 
ed required  drainage;  that  in  1902  he  entered 
into  an  agreement  with  decedent,  acting 
through  his  agent,  one  Tot,  to  furnish  dece- 
dent right  of  way  for  the  construction  of  tile 
drainage  over  and  across  said  lands  In  sec- 
tions 14  and  15,  through  which  to  drain  de- 
cedent's land;  that  by  the  terms  thereof  de- 
cedent undertook  to  construct  a  good  and 
sufficient  tile  drain  across  the  lands  in  sec- 
ti<ms  14  and  15,  and  to  afford  said  land  as 
good  and  perfect  drainage  as  it  then  had,  and 
leave  the  tile  drains  then  in  said  land  in  as 
good  and  perfect  ccmdition  as  before;  that  in 
pursuance  of  said  agreement  the  decedent 
entered  upon  said  land  in  sections  14  and  15, 
and  attempted  to  construct  a  tile  drain 
through  the  same;  that  in  so  dcrfng  he  ren- 
d«ed  useless  the  drainage  system  of  said 
lands,  disconnected  the  tile  laid  therein,  and 
failed  to  replace  the  same,  and  failed  to  use 
tile  of  sufficient  size  to  carry  off  the  water 
from  the  lands  attempted  to  be  drained,  and 
car^essly  and  unsklllfully  constructed  said 
drain,  and  iriaced  tile  in  the  ditdi  so  as  to 
cause  them  to  fill  with  mud,  rendering  them 
useless,  and  in  consequence  of  all  of  whidi 
the  lands  were  flooded  and  rendered  unfit  for 
cultivation,  and  were  iwrmitted'  to  remain  in 
such  condition  until  1912,  to  the  defmdant's 
damage  in  the  sum  of  $5,500— the  claim  of 
defendant's  mother,  who  was  owner  of  section 
15,  having  been  duly  assigned  to  this  defend- 
ant In  the  third  count  defendant  alleged 
that  he  entered  into  a  contract  with  decedent 
about  August  1,  1908,  by  the  terms  of  which 
defendant  was  to  undertake  to  drain  dece- 
dent's land  in  section  13  over  and  across  the 


lands  in  sections  14  and  IS,  for  which  dece- 
dent undertook  to  pay  the  sum  of  $1.45  per 
rod  foot  ahd  to  settle  for  the  same  when  the 
drain  was  completed;  that  defendant  con- 
structed the  drain  In  accordance  with  the 
agreement;  and  that  there  remained  a  bal- 
ance of  $6,232.27  owing  defendant  He  pray- 
ed to  be  allowed  these  several  sums. 

In  reply,  the  plaintiff  put  In  issue  these  al- 
legations, pleaded  that  the  several  claims 
were  barred  by  the  statute  of  limitation,  that 
defendant  had  filed  his  claim  against  the  es- 
tate, and  therefore  another  action  was  pend- 
ing, and  asked  that  the  counterclaim  be 
abated. 

The  defendant  amended  his  answer,  by  set- 
ting out  a  statement  of  the  claim  as  filed 
against  the  estate  of  decedent,  whereupon 
plaintiff  filed  a  reply,  putting  in  Issue  the 
allegations  of  the  counterclaim  of  defendant, 
alleging  payment  and  pleading  as  an  offset 
that  under  the  lease  of  1902  there  was  owln? 
decedent  $2,880,  which  should  be  offset 
against  any  amounts  found  due  on  the  coun- 
terclaim. 

To  the  plea  of  the  statute  of  limitations 
the  defendant  set  up  a  letter  in  which,  as 
was  claimed,  plaintiff  agreed  to  pay  defend- 
ant certain  Items  in  the  counterclaim. 

The  cause  was  tried  to  a  Jury,  which  re- 
turned answers  to  special  interrogatories, 
saying  that  no  damages  were  allowed  defend- 
ant on  the  first  count  of  his  counterclaim, 
that  $4,256  was  allowed  on  the  second  count 
thereof,  and  $7,075.70  on  the  third  count  and 
that  nothing  was  allowed  plaintiff  for  the 
rent  pleaded  as  an  offset  against  defendant's 
counterclaim,  and  verdict  was  returned  for 
the  difference  between  these  sums  and  $13,- 
586.75,  the  amount  of  the  several  notes,  or 
$2,255.05.  Thereupon  the  plaintiff  filed  a  mo- 
ticMi  to  set  aside  the  verdict  and  special  find- 
ings, and  for  new  trial,  and  stated  12  grounds 
therefor.  The  motion  for  new  trial  was  sus- 
tained, and  from  this  ruling  the  defendant 
am)ealed.  Thereafter  plaintiff  appealed.  Af- 
firmed on  i^aintiff's  appeal,  and  dismissed 
on  defendant's  appeal. 

Chose  ft  Cbase^  of  Webster  City,  ime  appel- 
lant 

R.  O.  Remley  and  Wesley  Martin,  both  of 
Webster  City,  for  applies. 

PER  CURIAM.  There  were  12  grounds  in 
the  motion  for  new  trial.  The  opinion  of  the 
court  in  passing  on  these  is  preserved  in 
the  record.  Therein  the  twelfth  ground  of 
the  motion  was  sustained,  the  court  ruling 
that  Instructions  9  to  12,  inclusive,  submitting 
the  second  count  of  the  counterclaim  on  the 
theory  that  a  breach  of  contract  was  pleaded 
rather  than  a  tort,  were  correct;  that  the 
thirteenth  instruction  stated  the  measure  of 
damages  to  be  the  difference  between  the  rent- 
al value  of  the  land  after  the  tile  drains  bad 
been  installed  and  the  rental  value  thereof 
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as  It  would  have  been,  had  the  dralna  not 
been  ocnstnxcted.  The  thonght  of  the  court 
seems  to  have  been  that  the  difference  In  the 
valne  of  the  land  before  and  after  the  tile 
drains  had  beta,  constmcted  was  the  true 
measure  of  damages.  The  twelfth  Instruction 
was  also  criticized  as  Incorrectly  stating  the 
rule  with  reference  to  the  measure  of  dam- 
ages. It  then  remarked,  "There  are  some 
other  matters  In  the  record  that  should  be 
arolded  or  corrected  In  a  retrial,"  and  held 
that  instmction  20  was  erroneous,  In  that  It 
snbnaitted  whether  the  rent  whi(^  accrued 
under  the  lease  executed  in  1902  had  beoi 
paid,  whereas  there  was  no  plea  of  payment 
by  the  defendant.  Attention  was  directed  to 
the  omission  to  require  the  Jury,  if  anything 
was  found  to  be  owing  on  count  8  to  include 
interest,  and  held  this  omission  not  to  require 
a  new  trial  as  the  matter  might  be  corrected. 
The  opinion  closed  with  an  expression  of  the 
court's  reluctance  In  granting  a  new  trial, 
and  remarked  that  the  court  was  "cmiTlnced 
that  error  was  committed,  and  a  new  trial 
should  be  granted." 

[1 ,  2]  The  defects  in  the  trial  referred  to  In 
the  court's  (pinion  related  alone  to  Instruc- 
tions given.  Objections  to  these  were  con- 
tained in  the  twelfth  ground  in  the  motion  for 
new  trial.  Nothing  was  said  by  the  court 
from  which  it  might  be  fairly  inferred  that 
the  other  11  gronnds  of  said  motion  were 
overruled.  For  all  that  appeare,  every  other 
may  have  been  sustained.  Errors  to  the 
ruling  on  any  of  these  have  not  been  assigned 
by  appellant,  or  argued,  and  therefore  we 
have  no  occasion  to  review  the  ruling  on  any 
of  the  eleven  grounds.  In  any  event,  several 
of  them  Involve  merely  the  exercise  of  discre- 
tion in  roling  on  the  application  for  new  trial. 
As  the  order  granting  a  new  trial  must  be 
affirmed  In  any  event,  we  shall  not  review  the 
alleged  errors  In  the  Instructions.  As  a  new 
trial  was  granted,  the  defendant  is  not  In  a 
situation  to  complain  of  the  rulings  adverse 
to  him. 

Affirmed  on  plaintiff's  appeal. 

Dismissed  on  defendant's  appeaL 

PRESTON,  C.  J.,  and  LADD,  EVANS,  and 
SAL.INGEB,  JJ.,  concur. 


FISHER  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(No.  82232.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

Wattob  AMD  Waxxb  Coubses  €s>126(2)  — 
Floodiko  I«AjfD — Evidence. 
In  an  action  by  a  landowner  against  a  rail- 
road company  for  damages  to  his  land  by  flood- 
ing, evidence  held  insufficient  to  sustain  a  find- 
ing titat  plaintiff's  damage  was  caused  by  de- 
fendant. 

Appeal  from  District  Court,  Pottawatta- 
mie County;  O.  D.  Wheeler,  Judge. 
Action  at  law  to  recover  damages  for  the 


alleged  flooding  of  the  plaintiff's  land.  There 
was  a  trial  to  a  Jury,  and  at  the  dose  of 
the  evidence  the  court  directed  a  verdict  for 
the  defendant    nalntlff  appeals.    Affirmed. 

Killpadc  ft  Northrop  and  H.  Li  Robertson, 
all  of  Conndl  Bluffs,  for  appellant 

Saunders  &  Stuart,  of  Council  Bluffs,  and 
Hughes  ft  Sutherland,  of  Cedar  Rapids,  for 
appellee. 

WEAVER,  3.  The  plaintiff  owns  a  farm 
in  Pottawattamie  county.  The  land  is 
crossed  by  two  lines  of  railway,  the  Chicago, 
Rock  raand  ft  Fadflc  and  the  Chicago,  Mil- 
waukee ft  St  Paul,  running  BobstantiaUy 
north  and  south.  These  lines  are  nearly 
parallel  and  between  them  lies  what  Is  spo- 
ken of  in  the  record  as  "Fisher  field,"  owned 
1^  the  plalntlft  It  is  for  alleged  damage 
to  this  land  that  a  recovery  is  asked.  The 
Milwaukee  right  of  way  extends  along  near 
the  east  line  of  plalntUTs  property.  Upon 
the  east  side  of  the  rl^t  of  way,  the  track 
grade  of  which  is  elevated  several  feet  above 
the  general  level  of  the  land,  runs  Mosquito 
creek  flowing  In  a  southerly  direction.  In 
a  state  of  nature  Mosquito  credc  ran  far- 
ther west  into  Fisher  field,  where  it  deflect- 
ed to  the  east  of  south  and  passed  out  near 
the  plaintiff's  southeast  corner.  A  smaller 
stream,  known  as  Fisher  creek,  came  in  from 
the  west  passing  under  the  track  of  the 
Kock  Island  road,  crossing  the  south  part  of 
Fialier  field  and  into  Mosquito  creek  near 
the  southeast  corner  of  the  field.  In  con- 
structing its  road,  defendant  laid  its  grade 
across  the  channel  of  Mosquito  creek,  where 
It  entered  Elsher  field  on  the  north,  and  turn- 
ed the  water  south  through  an  artificial 
diannel  on  the  east  side  of  the  rie^t  of  way, 
carrying  it  south  until  it  united  again  with 
the  channel  of  Mosquito  creek  at  or  near 
plaintiff's  southeast  comer.  To  provide  es- 
cape for  the  waters  condng  down  Fisher 
creek  from  the  west  and  for  such  surface 
water  as  naturally  tended  in  that  direction 
from  Fisher  field,  the  defendant  put  into 
its  grade  an  open  pil*  bridge  100  feet  in 
length.  Except  the  oMnparatlvely  small  sur- 
face drainage  or  flowage  from  the  Fisher 
field  betweoi  the  two  railroads  practically 
all  the  water  readilng  Mosquito  creek  from 
this  direction  was  such  as  came  from  the 
west  or  northwest  across  the  Rock  Island 
right  of  way.  Tbe  Bock  Island  grade  was 
also  built  above  the  general  level  of  the  land, 
and  the  only  opening  therein  for  the  passage 
of  water  to  or  in  the  direction  of  Fisher 
creek  and  Fisher  field  were  two  culverts, 
each  about  7  feet  in  diameter.  Thus,  in  ef- 
fect, the  Rock  Island  grade  diked  Fisher 
field  on  the  west  except  as  the  water  from 
that  side  found  its  way  out  through  the  cul- 
verts above  mentioned.  In  a  state  of  na- 
ture there  was  a  gradual  slope  from  the 
Rode  Island  grade  in  the  direction  of  the. 
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flow  of  Fteher  creek,  and  when  the  change 
In  the  channel  of  Mosquito  creek  to  the  east 
side  of  defendant's  grade  was  etFected,  the 
lovfer  end  of  the  old  channel  continued  to 
serve  as  an  outlet  for  the  waters  of  Fisher 
creek  and  the  adjac«it  lands.  It  appears, 
however,  that  in  the  course  of  years  the  old 
channel  referred  to  has  gradually  filled,  un- 
til now  it  is  practically  obliterated  by  the 
accumulation  of  rubbish,  silt,  and  sediment 
brought  down  or  deposited  by  the  waters 
seeking  escape  hi  that  direction.  The  result 
of  this  condition  has  been  to  retard  the  dis- 
charge of  the  water,  especially  In  times  of 
flood,  and  to  cause  more  or  less  damage  to 
plaintiff's  crops.  It  Is  for  this  damage  that 
plaintiff  seeks  to  charge  defendant  with  lia- 
bility. 

In  his  petition,  after  describing  the  gen- 
eral surface  of  the  land  In  this  vldnity, 
plaintiff  charges  that  the  grade  of  defend- 
ant's road  <9)erates  as  an  effectual  barrier 
against  the  escape  of  floodwater  to  the  east, 
and  that  no  openings  are  provided  therein 
to  aid  the  drainage;  thait  the  drainage 
through  Pisher  creek  has  been  Interrupted 
or  hindered  by  obstructions  placed  in  said 
creek  by  the  defendant,  thereby  causing  It 
"to  fill  up  and  to  grow  up  to  willows  and 
weeds,"  thus  checking  the  flow  and  causing 
the  deposit  which  has  filled  up  the  diaimeL 
It  also  charges  that  the  bridge  or  opening 
provided  by  defendant  in  its  grade  for  the 
passage '  of  water  from  Fisher  creek  and 
Fisher  field  is  inadequate,  causing  the  wa- 
ter to  dam  up  and  set  back  over  the  field, 
and  that  for  at  least  three  successive  years, 
beginning  with  the  year  1913,  the  flood  and 
overflow  of  water  so  caused  by  the  negli- 
gence of  defendants  have  occasioned  materi- 
al Injury  to  plaintiff's  property. 

That  the  old  channel  of  Mosquito  creek, 
into  which  the  waters  of  Fisher  cre^  nat- 
urally emptied,  has  become  filled  as  herein- 
before described,  and  that  the  result  has 
been  to  set  the  water  back  over  the  field,  or 
at  least  to  retard  Its  escape,  is  very  clear; 
but  the  trouble  with  plaintiff's  action  for 
the  recovery  of  damogea  arises  when  we  at- 
tempt to  trace  the  injury  of  wldch  he  com- 
plains to  any  wrongiful  act  or  neglect  on 
part  of  the  defendant  It  is  not  charged 
that  the  change  in  the  channel  of  Mosquito 
creek  from  the  west  to  the  east  ride  of  de- 
fendant's grade  was  wrongful,  or  without 
the  consent  of  plaintiff  or  his  grantors ;  and 
assuming,  as  we  must,  that  it  was  right- 
fully done,  then,  in  the  absence  of  any  show- 
ing of  negligence  in  the  execution  or  main- 
tenance of  such  work,  no  right  of  action 
would  accrue  to  plaintiff  on  accoimt  of  the 
natural  or  necessary  effect.  If  any,  of  such 
change  on  the  drainage  of  his  land.  While 
it  is  complained  in  the  {tetition  that  defend- 
ant's track  is  laid  on  a  solid  grade  on  the 
•east  side  of  Fisher  field  down  to  the  bridge 
or  opening  provided  for  the  passage  of  Fish- 


er creek,  there  appears  tb  be  nothing  in  the 
testimony  indicating  that  openings  from  the 
field  throngh  the  grade  north  of  the  Mdge 
were  a  practicable  or  appropriate  improve- 
ment. On  the  ctmtrary,  it  wonld  seem  evi- 
dent that  andi  openings  would  be  a  detri- 
ment rather  than  a  benefit  to  the  plaintiff, 
for  in  its  natural  stnte,  as  we  have  seen,  the 
channel  of  Mosquito  creek  was  on  the  west 
side  of  the  grade,  with  the  result  that  the 
natural  course  of  surface  waters  would  be 
toward  this  diannel  or  down  its  course.  It 
would  seem  to  follow  that,  whoi  the  stream 
was  diverted  Into  the  new  duinn^  on  the 
east  side,  the  solid  grade  would  tend  to  keei> 
the  fiood  out  of  the  field  rather  than  to  in- 
crease its  natural  burden  In  that  respect, 
while  the  old  channel  would  still  serve  to 
gather  the  waters  within  the  field  and  coo- 
duct  them  along  their  natural  ontl^  to  the 
south  and  east 

The  further  allegation  of  the  petition  that 
the  outlet  or  waterway  afforded  by  the  bridge 
at  the  southeast  was  inadequate  is  also  with- 
out support  The  bridge  is  shown  by  the 
testimony  of  platntifl"s  own  witnesses  to  be 
about  100  feet  in  length,  resting  upon  piles 
so  set  as  to  make  six  clear  wans  of  14  or  16 
feet  each,  and  6  feet  or  more  above  the 
stream — manifestly  an  ample  escape  for  even 
far  more  water  than  could  possibly  come  to 
It  through  the  culverts  in  the  Rock  Island 
grade  and  from  the  restricted  area  of  Fisher 
field.  We  find  no  evidence  that  defendant, 
or  its  fflnploy^s  or  agents,  placed  or  deposit- 
ed any  obstructions  in  Fisher  creek  which 
served  to  dam  or  set  back  the  waters  nat- 
urally escaping  in  that  direction.  There  is 
evidence  to  the  effect  that  in  times  of  fiood 
more  or  lees  fioating  rubbish  was  seen  to  ac- 
cumulate against  the  piles  in  Mosquito  creek 
bridge,  and  that  the  flood  waters  in  Mosquito 
creek  would  set  bsjck  up  the  coarse  of  Fisher 
creek.  It  is  a  matter  of  common  observa- 
tloQ  and  knowledge  that  high  water  in  a 
main  stream  necessarily  expands  and  sets 
back  Into  the  channels  and  valleys  of  its 
branches  and  tributaries,  and  this  effect  is 
especially  marked  where  such  branches  and 
tributaries  make  their  Junction  with  the 
main  stream  in  low  and  flat  bottom  lands. 
In  so  far  as  the  flooding  of  a  field  is  the  re- 
sult of  such  cause,  the  Injury  so  done  is  a 
misfortune,  for  which  legal  liability  attaches 
to  no  one,  though  It  is  of  course  true  that, 
if  the  flooding  is  caused  or  aggravated  by  the 
negligence  or  failure  of  duty  of  any  person, 
he  may  be  held  responsible  in  damages.  It 
appears  in  this  case  that  for  the  most  part 
the  land  between  the  Rock  Island  grade  and 
defendant's  grade  down  to  the  pile  tnidge  is 
quite  flat,  and  the  channel  of  Fisher  creek, 
including  that  portion  of  the  old  Mosquito 
creek  channel  which  received  the  disdiarge 
of  Fisher  creek,  have  become  filled  np,  as  we 
have  before  said,  to  the  general  level  of  the 
adjacent  land.    The  InevltaUe  result  of  this 
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condition  In  times  of  flood  Is  the  spreadiag 
of  the  water  over  the  field,  and  Its  retention 
for  such  time  as  Is  necessary  for  its  snbsl- 
dence,  either  by  a  recession  of  the  flood  or  by 
Its  absorption  In  the  earth.  Flood  waters 
are  also  as  a  rule  laden  with  more  or  less 
sUt  and  other  substances  in  suspension, 
which  are  rapidly  deposited  when  the  wa- 
ters come  to  a  rest,  aAd  such,  the  evidence 
shows,  has  been  the  history  of  Fisher  field. 

We  think,  however,  the  evidence  is  insuf- 
ficient to  sustain  a  finding  that  whatever  in- 
Jury  the  plaintiff  has  sustained  from  these 
sources  has  been  caused  by  the  defendant.  It 
is  true  that  several  witnesses  testify  to  see- 
ing more  or  less  rubbish  caught  or  held  by 
the  bridge  piling  when  the  water  in  the  creek 
rose  to  within  a  few  inches  of  the  timbers 
spanning  the  stream;  but  none  tell  us  that 
the  water  east  of  the  bridge  was  lower  than 
it  appeared  to  be  west  of  the  bridge.  On  the 
ctmtrary,  one  of  the  plalntUTs  witnesses 
says: 

"I  was  at  the  Milwaukee  the  mornhig  after 
the  flood.  The  water  west  of  the  bridge,  and 
not  under  the  bridge,  for  some  distance,  was 
standing. still.  Jaat  south  of  the  bridge,  or  east, 
it  was  the  same  way." 

In  other  words,  the  water  was  not  dammed 
by  the  bridge.  To  a  certain  degree  the  great- 
er volume  of  water  In  the  main  stream  acted 
as  a  dam  or  barrier  to  the  discharge  of  the 
small  stream,  while  the  height  and  weight  of 
water  in  the  main  stream  would  necessarily 
set  up  a  back  flow  in  the  smaller,  even  in 
the  absence  of  the  bridge  below  the  Junction. 
The  witnesses,  so  fftr  as  they  speak  upon  the 
snbject,  seem  to  agree  that  the  slow  filling 
of  Fisher  creek  channel  began  many  years 
ago  at  the  Junction  of  that  creek  with  the 
old  Mosquito  creek  channel  In  Fisher  field, 
50  feet  or  more  west  of  Mosquito  creek  as  it 
now  runs.  Tlie  deposit  has  acctunolated  un- 
til this  point  Is  the  highest  between  the  Rock 
Island  grade  and  the  bridge,  and  the  chan- 
nel Is  no  longer  visible.  Indeed,  th«  level  of 
the  east  part  of  the  fl^d  generally  is  now  at 
an  elevation  higher  than  a  considerable  area 
on  the  west  side  next  to  the  Rock  Island,  so 
that,  when  flooded  by  the  overflow  or  by 
rains,  the  water  settling  there  will  not  all 
ran  off.  The  fair  conclusion  seems  to  be  that 
this  point,  where  the  first  and  heaviest  de- 
posit has  been  made,  is  at  the  point  where 
the  high  water  setting  beck  from  Mosquito 
cre^  meets  tbe  flow  moving  down  Fisher 
creek  and  comes  to  a  comparative  standstill. 
The  gradual  growth  of  this  accumulation 
has  served  in  some  degree  to  check  the  flow 
and  connterflow  of  the  waters,  and  to  hasten 
the  deposits  on  either  side,  until  the  condi- 
tions and  clianges  already  described  have 
come  to  pass.  So  far  as  we  can  see  from  the 
record,  all  these  changes  are  fully  accounted 
for  as  having  been  produced  or  brought  about 
by  operation  of  the  immutable  laws  of  na- 


I  tare,  over  which  the  defendant  has  no  oon- 
trol,  and  for  the  results  of  which  it  is  charg- 
ed with  no  rovonsibiUty.  Water  at  large 
will  seek  its  level,  without  regard  to  the  own- 
ership of  property  which  may  stand  in  its 
way.  The  defendant  did  not  set  these  floods 
at  liberty,  nor  do  we  think  there  is  any  evi- 
dence fairly  tending  to  show  that  it  diverted 
their  destructive  energies  against  the  prop- 
erty alleged  to  be  injured. 

The  trial  oourt  did  not  err  in  directing  a 
verdict,  and  the  Judgmeat  thereon  is  sus- 
tained. 

Affirmed. 

PRESTON,  O.  J.,  and  GAYNOR  and  STE- 
VENS, JJ.,  concur. 


CHICAGO    GREAT   WESTERN   R.  CO.   v. 
DES  MOINES   WESTERN   RY.  CO. 

DBS  MOINES  WESTERN  RT.  CO.  v.  CHI- 
OAGO  GREAT  WESTERN  R.  CO. 

(No.  82387.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  RAII.BOADS  «a>89HBkaHT  to  Cboss  Otheb 
Railboads. 

The  right  of  a  Junior  railroad  company  to 
cross  the  road  of  another  railroad,  whether  ac- 
qnlred  by  condemnation  proceedings,  or  under 
Code,  I  2020,  is  not  an  exclusive  right,  but  must 
he  exercised  in  common  with  the  equal  right  of 
the  senior  company. 

2.  RAIUtOADB     9=391(3)  —  CaOSBINO     Otreb 

Raiiaoadb  —  Intebiaokirq  Ststbic  —  Pbo- 
oeabinob  to  comfkl  instalxation. 
A  petition  by  a  senior  railroad  company  to 
require  a  junior  company  croeaing  its  track  to 
install  interlocking  systna  under  Code,  jj  2063, 
will  l>e  dismiss^  where  petition  does  not  show 
that  section  2061  has  been  complied  with ;  ft 
being  necessary  to  follow  procedure  prescribed 
by  such  aeetlon. 

8.  Railboadb  «=991(2)  —  OBOfisino  Othbb 
Railboads — Instaixatiok  of  Inteblock- 
IHO  Stbtum— RiOHT  of  8b!Viob  Company  to 

COUPEI.. 

The  fact  that  the  crossing  of  one  railroad 
on  the  tracks  of  another  has  been  constructed 
landing  the  senior  company's  appeal  from  the 
condemnation  proceedings  whereby  the  junior 
company  acquired  the  right  to  cross  the  tracks 
does  not  foreclose  the  statutory  right  of  the 
senior  company  under  Code,  §  2063,  to  a  hear- 
ing as  to  the  necessity  of  the  Junior  company 
interlocking  the  crossing. 

Appeal  from  District  Court,  Polk  County; 
Thos.  J.  Guthrie,  Judge. 

The  (3hicago  Great  Western  Railway  Com- 
pany appealed  to  the  district  court  of  Polk 
county  "from  the  condemnation  proceedings, 
from  the  award,  and  from  the  assessment  of 
damages"  of  a  sheriffs  Jury  In  proceedings 
instituted  by  the  Des  Moines  Western  Rail- 
way Company  to  condemn  a  right  Of  way 
across  the  tracks  and  right  of  way  of  the 
Oilcago  CJorapany  at  a  point  in  the  dty 
of  Des  Moines.  Before  trial  the  Chicago 
Company  filed  numerous  objections  to  the 
regularity  and  validity  of  the  condemnation 
proceedings,  among  which  was  the  alleged 
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unwlUlngness  of  the  Des  Moines  Ck)mpany  to 
interlock  the  crossing,  or  to  comply  with 
the  proTi^ona  of  section  2063  of  the  Code 
with  respect  thereto.  While  the  above  ap- 
peal was  landing  and  before  trial  thereof, 
the  Des  Moines  Company  Instituted  a  suit 
In  equity  against  the  Chicago  Company  for 
that  purpose,  and  obtained  a  temporary  In- 
junction restraining  it  from  carrying  out  al- 
leged threats  to  tear  up  and  remove  the 
crossing  which  plalntlfF  had,  in  the  mean- 
time, constructed  over  its  tracks  and  right  of 
way.  The  Chicago  Company  filed  answer 
and  cross-petition  in  the  equity  case,  praying, 
together  with  other  relief,  that  plaintiff  be 
required  to  Interlock  the  crossing  at  its  own 
expense,  and  that  the  court  prescribe  the 
terms  upon  which  the  crossing  shall  be  there- 
after maintained.  Plaintiff  demurred  to  the 
cross-petition,  and  also  filed  answer ;  but,  by 
stipulation  of  the  parties,  the  filing  of  the 
answer  was  to  be  without  prejudice  to  a 
ruling  on  the  demurrer.  The  stipulation  fur- 
ther provided  that  a  Jury  should  be  waived 
in  the  law  case,  and  for  the  trial  of  the  two 
cases  together  to  the  court,  aiid  for  the  al- 
lowance of  $200  damages  In  the  event  the 
Des  Moines  Company  prevailed  in  the  con- 
demnation proceedings.  The  demurrer  to  de- 
fendant's cross-petition  In  the  equity  case 
was  sustained,  and  the  petition  dismissed  up- 
on its  merits.  The  temporaiy  Injunction  was 
dissolved,  and  plalntifTs  petition  was  also 
dismissed.  The  Des  Moines  Company  ap- 
peals from  the  Judgment  and  order  of  the 
court  annulling  and  canceling  the  condem- 
nation proceedings,  and  the  Chicago  Compa- 
ny from  the  ruUng  of  the  court  upon  the  de- 
murrer to°  Its  cross-petition  and  Judgment 
dismissing  the  same  upon  its  merits.  Affirm- 
ed. 

Parker,  Parrlsh  &  Miller,  of  Des  Moines, 
for  appellant. 

Carr,  Carr  &  Evans,  of  Des  Moines,  for  ap- 
pellee. 

STEVENS,  3.  The  appeal  from  the  award 
of  the  sheriff's  Jury  In  the  condemnation 
proceedings  was  tried  in  the  court  below  up- 
on the  theory  that  the  court  had  Jurisdic- 
tion to  pass  upon,  and  determine,  the  right 
of  the  condemnor  to  a  right  of  way  for  the 
crossing  in  controversy.  Counsel  for  appel- 
lajQt,  however.  In  oral  argument  practically 
concede  that  it  was  probably  not  entitled  to 
condemn  a  strip  20  feet  In  width  across  the 
right  of  way  of  the  Chicago  Company,  but 
maintain  that  the  court  had  Jurisdiction  to 
fix  the  proper  and  necessary  width  for  a 
crossing.  On  the  other  hand,  counsel  for 
the  Chicago  Company  takes  the  position  that 
section  2020  of  the  Code,  which  Is  as  follows: 

"Any  such  corporation  may  construct  and  car- 
ry its  railway  acroia,  over  or  under  any  rail- 
way, canal  or  water  course,  when  it  may  be 
necessary  in  the  construction  of  the  same,  and 
in  such  cases  it  shall  so  construct  its  crossings 
as  not  unnecessarily  to  impede  the  travel,  trans- 


portation or  navigation  npon  dw  railway,  canil 
or  stream  so  crossed.  Said  oor^ratJon  shall 
be  liable  for  the  damages  occasioned  to  any 
person  injured  by  reason  of  said  crossing" 

— gave  appellant  the  right  to  a  crossing  with- 
out resort  to  condemnation  proceedings,  and 
argued  that  same  was  improper  and  unneces- 
sary, and  that  no  right  of  way  over  the 
property  of  the  senior  company  could  be  ob- 
tained by  condemnation  proceedings. 

[1]  It  Is  the  contention,  however,  of  coun- 
sel for  the  Chicago  Comimny  that  It  was  the 
duty  of  the  Des  Moines  Company,  in  any 
event,  to  offer  to  and  to  Interlock  the  cross- 
ing, and  this  whether  the  right  to  constmet 
same  is  exercised  under  the  statute,  or  ac- 
quired by  proceedings  under  the  law  of  emi- 
nent domain.  In  view  of  this  contention  of 
counsel,  which  practically  concedes  the  abso- 
lute right  of  the  Des  Moines  Company  to  a 
crossing  under  the  statute,  we  are  relieved 
from  the  necessity  of  discussing  the  questions 
presented  by  the  appeal  of  the  Des  Moines 
Company.  We  do  not,  however,  hold  that 
the  condemnation  proceedings  were  not  prop- 
er and  necessary,  and  upon  this  questhu  ex- 
press no  <H>inion.  Whether  the  right  <^  a 
Junior  company  to  cross  the  right  of  way  of 
a  senior  company  is  absolute  under  the  pro- 
visions of  section  2020,  or  resort  must  be  had 
to  condemnation  proceedings,  it  Is  doubtless 
the  law  that  the  right  acquired  by  the  Junior 
company  is  not  an  exclusive  one,  but  must  be 
exercised  in  common  with  the  equal  right  of 
the  senior  company.  Appeal  of  Sharon  By, 
122  Pa,  633,  17  Atl.  234;  National  Docks  By. 
Co.  V,  United  N.  J.  B.  Ca,  63  N.  3.  Law,  217, 
21  AtL  570,  26  Am.  St.  B^.  421;  N.  3.  So.  By. 
Co.  V.  Long  Branch  Com.,  39  N.  J.  Law,  28; 
Minneapolis  Western  By.  Co.  v.  Minneapolis 
&  St.  I/.  By.  Co.,  61  Minn.  502»  63  N.  W. 
1036l 

Tile  rlxht  to  the  use  of  necessary  epaae  in 
crossing  Is  clearly  implied  frmn  the  right 
to  cross.  The  Judgment  of  the  court  below 
cane^ing  and  annulling  the  condemnation 
proceedings  does  not,  however,  affect  the  con- 
ceded right  of  the  Des  Moines  Company,  un- 
der the  statute,  to  a  crossing,  by  the  installa- 
tion of  Tftopee  interlocking  devices.  The  pro- 
visions of  the  Code,  so  far  as  material,  are 
as  follows: 

Section  2063:  "In  case  one  railway  company 
desires  to  cross  with  its  tracks  those  of  another 
at  grade,  and  such  companies  cannot  agree  to 
the  terms  thereof,  the  company  desiring  to  cross 
shall,  upon  the  applicatioii  of  the  company 
whose  track  it  is  desired  to  cross,  in  a  proceed- 
ing instituted  as  provided  in  the  two  preceding 
sections,  h«  compelled  to  interlock  such  cross- 
ing, and  the  court  therein  shall  make  such  or- 
ders and  decree  as  may  be  required  to  secure 
public  safety  and  the  preservation  of  the  prop- 
erties of  the  roads,  and  prescribe  the  terms  upon 
which  such  crossing  shall  be  maintained  after 
being  made.    •    ♦    • " 

Section  2061:  "In  any  case  where  the  tradn 
of  two  or  more  railroads  cross  each  other  at 
a  common  grade,  any  company  owning  one  of 
such  trades  and  desfring  to  unite  with  others 
in  protecting  the  crossing  with  interlocking  or 
other  safety  device,  and  being  nnaUe  to  agree 
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with  Bach  others  tberecm,  may  file  in  the  dia- 
trict  court  of  the  coanty  in  which  the  crosaing 
ia  located  a  petition,  stating  the  facts  and  ask- 
ing the  conrt  to  order  sueh  crossing  to  be  pro- 
tected by  interlocking  or  other  safety  device. 
Said  peUtioD  shall  be  accompanied  by  a  plat 
showing  the  location  of  all  tracks  and  switches, 
and  upon  the  filing  thereof  notice  shall  be  given 
by  the  petitioner  to  every  other  company  or 
person  owning  or  operating  any  track  involved 
in  such  crossing.  The  court,  or  a  judge  there- 
of if  the  petition  ia  filed  in  vacation,  shall  there- 
upoa  appoint  a  commissioner  to  examine  into 
the  necessity  for  such  system,  and  report  the 
facts  and  his  recommendation  in  such  time  as 
the  court  or  judge  may  direct,  and  as  soon  as 
practicable  thereafter,  the  court  or  judge  shall 
api>oint  a  time  and  place  for  the  hearing  of  such 
petition.  The  proceedings  shall  be  in  equity, 
and  subject  to  all  the  rules  of  equity  practice, 
except  that  the  court  shall  require  tbe  issues  to 
be  made  up  at  the  first  term  after  the  petition 
is  filed,  and  give  the  proceeding  precedence  over 
other  civil  business  and  try  the  action  thereat, 
if  possible." 

[2,3]  It  does  not  wpear  from  the  record 
before  ns  tbat  the  cross-petition  filed  by  ap- 
pellant In  the  equity  suit  was  presented  to  a 
Judge  In  vacation,  or  to  the  court  in  teim 
time  for  the  appointment  of  a  commissioner, 
or  that  same  was  appointed  and  report  made, 
as  required  by  the  above  statute.  It  will  be 
observed  that  section  2063  requires  the  senior 
company  to  proceed  in  accordance  with  the 
provisions  of  section  2061,  if  it  desires  the 
InstaUatioa  of  Interlocl^ing  devices  at  .the 
proposed  crossing  of  another  rallwa^  com- 
pany. The  provisions  of  the  statute  requiring 
the'  appointment  and  report  of  a  commission- 
er, who  has  examined  into  the  necessity  for 
such  system,  is  a  part  of  the  prescribed  pro- 
cedure In  such  cases  and  must  be  followed. 
The  court,  therefore,  rightly  dismissed  ap- 
pellant's cross-petltlcm.  Tbe  record  does 
disclose  that  tbe  Chicago  Company  has  at  all 
times  resisted  the  attempt  of  tbe  Des  Moines 
Company  to  cross  Us  tracks  at  the  place  in 
qnesticm  without  interlocking,  and  we  are 
disposed  to  hold  that  It  may  yet  proceed  by 
proper  petition,  under  tbe  provisions  of  seo- 
ti(m  2063,  and  have  the  question  whether  an 
Interlocking  system  should  be  ordered,  the 
time  within  which  it  shall  be  done,  and  the 
terms  upon  which  the  crossing  shall  thereaft- 
er be  maintained,  tried  and  determined.  It 
is  tme,  as  stated,  tbat  a  crossing  has  already 
been  constructed,  but  this  was  dime  while 
the  appeal  from  the  condemnaticm  proceed- 
ings was  pending,  and  should  not  foreclose 
the  statutory  right  ot  the  Chicago  Company 
to  a  hearing  as  to  tbe  necessity  of  interlock- 
ing the  crossing. 

The  conclusion  here  reached  is  in  accord- 
ance with  the  concession  and  contention  of 
counsel  for  the  Chicago  Company,  and  fully 
ivotects  the  rights  of  the  Des  Moines  Gmu- 
pany.  In  view  of  the  conclusion  announced, 
it  is  onnecessary  for  us  to  discuss  numerous 
interesting  questions  elaborately  and  ably 
presented  by  counsel,  further  than  to  say 
that,  in  our  <9lnlon,  the  Des  Moines  Ccnnpany 


acquired  no  right  by  the  proceedings  had  be- 
fore the  board  of  railroad  commissioners  be- 
fore tbe  oondemnatioa  proceedings  were  be- 
gim. 

It  follows  that  the  judgment  of  the  lower 
court  npon  both  appeals  must  be,  and  is,  af- 
firmed. 

PRESTON,  O.  J.,  and  WEAVEB  and  OAT- 
NOR,  JJ.,  concur. 


OIESD  T.  KIMBAIX.    (No.  31781.) 
(Supreme  Court  of  Iowa.  Dec.  14,  1918.) 

1.  Municipal  (Corporations  €=s>706(3)— Col- 
lisions ON  Street— Presttmptions. 

Automobile  collision  having  occurred  at 
point  where  plaintiff  was  on  wrong  side  of  street, 
burden  was  on  plaintifE  to  show  that  his  pres- 
ence there  was  consistent  with  ordinary  care. 

2.  Mttnicipal     (Corporations    €=705(10)  — 
Collisions— OoNTBiBTJTOBT  Neqliqence. 

Where  plaintiff  was  going  west  and  defend- 
ant was  going  south,  and  the  right  side  of  de-  - 
fendant's  automobile  struck  plaintiff's  front 
right  hub  at  the  southeast  corner  of  the  street 
intersection,  where  defendant  was  changing  his 
direction  to  the  east,  verdict  was  projwrly  di- 
rected for  defendant. 

Ladd,  J.,  dissenttng. 

Appeal  from  District  Court,  Pottawattamie 
County ;  O.  D.  Wheeler,  Judge. 

Action  fl>r  damaged  resnltlng  £rom  an 
automobile  collision  on  tbe  streets.  At  the 
close  of  the  evidence  there  was  a  directed 
verdict  for  the  defendant,  and  the  plaintiff 
appeals.    AfBrmed. 

H.  iMBobertson  and  Klllpadc  ft  Northrop, 
all  of  Council  Bluffs,  for  appelant 

Kimball  &  Peterson,  of  Ckmncil  Bluffs,  for 
appellee. 

EVANS,  J.  [1]  The  accident  In  question 
occurred  at  an  intersection  of  streets.  Ac- 
cording to  plaintlfrs  evidence,  the  defendant 
was  driving  south  at  20  or  25  miles  an  hour 
along  the  west  side  of  Glen  avenue,  while 
the  plaintiff  was  driving  west  at  10  or  12 
miles  an  hour  along  the  center  line  of  Pierce 
street.  The  point  of  collision  was  at  the 
southeast  comer  of  the  intersection  of  these 
two  streets.  At  the  time  of  the  collision 
defendant's  car  was  pointed  slightly  south- 
easterly, while  that  of  tbe  plaintiff  was 
pointed  southweaterly.  The  right  front 
spring  of  the  defendant  struck  the  right 
front  wheel  of  the  plaintiff.  Tbe  accident 
having  occurred  at  a  point  where  the  plain- 
tiff was  on  the  wrong  side  of  the  road,  the 
first'  presumption  of  fault  rested  upon  the 
plaintiff,  and  tbe  burden  was  upon  him  to 
overcome  It,  and  to  show  that  his  presence 
there  under  the  drcumstances  was  consist- 
ent with  ordinary  care.  The  circumstances 
relied  on  by  tbe  plaintiff  to  that  end,  and 
to  tbe  end,  also,  of  showing  the  negligence 
of  the  defendant,  are  In  brief  that  the  de- 
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tendant  was  tarning  eaatwardly  from  01«i 
arenue  intQ  Pierce  street,  and  that,  Instead 
of  going  around  tbe  center  of  the  Intersectloa 
to  the  south  side  of  Pierce  street  for  that 
purpose,  he  "cut  across"  the  northeast  cor- 
ner of  tbe  Intersection  within  one  foot  of 
tbe  cnrb.  and  that  by  reason  of  such  posi- 
tion taken  by  tbe  defendant,  and  the  direc- 
tion In  which  and  speed  at  whltA  he  was 
going,  a  collision  was  rendered  so  honolnent 
that  the  plaintiff  drew  his  car  to  tbe  left 
In  an  attempt  to  avoid  such  collision.  Each 
of  these  streets  was  30  feet  wide  between 
the  cnrb.  Eadi  of  the  cars  was  about  15 
feet  In  length  and  5  or  6  feet  In  width.  The 
plaintiff  himself  testified  as  a  witness  as 
follows: 

"I  was  coming  west  about  the  center  of  tbe 
street,  was  driving  about  10  or  12  miles  an 
hour,  when  I  first  saw  the  defendant,  and  was 
then  about  20  or  25  feet  from  the  intersection 
of  Pierce  street  and  Glen  avenue.  I  first  saw 
defendant  on  Glen  avenue,  coming  south  toward 
the  intersection.  He  was  on  the  west  side  of 
Glen  avenue,  coming  up  toward  the  south.  He 
was  about  20  or  25  feet  from  the  intersection, 
and  was  going  about  20  or  25  miles  an  hour. 
He  was  then  about  8  feet  distant  from  the  west 
curb  of  Glen  avenue.  When  I  first  saw  him,  he 
came  right  towards  me,  so  I  whipped  over  to 
the  left  and  gave  him  that  comer  of  the  street. 
He  came  witliin  about  a  foot  of  the  curb  at  that 
comer.  I  was  coming  up  to  Glen  avenue,  and 
he  came  toward  me  with  his  car.  I  then  whip- 
ped over  to  the  IdFt^and  side  of  the  street  to 
give  him  room  to  get  by.  I  went  dear  over 
against  the  curb  on  the  other  side.  I  saw  he 
was  going  to  run  into  me,  and  I  whipped  over, 
and  he  came  right  for  me  with  his  car.  •  *  • 
Defendant  ran  right  into  me;  the  right  side  of 
the  frame  of  his  machine  hit  my  machine  square 
on  the  hub.  My  car  was  right  up  against  tbe 
curUng,  and  conld  not  go  any  farther;  when 
his  car  hit  my  car,  mine  was  right  up  against 
the  curbing.  *.  ♦  •  I  was  about  25  leet  from 
the  curb  on  Glen  avenue  when  I  first  saw 
def«idant  coming,  and  was  right  in  the  middle 
of  the  street.  He  was  over  on  the  west  side 
of  Glen  avenue.  He  came  right  toward  me. 
I  was  in  the  center:  he  cut  the  comer  coming 
toward  me.  I  was  in  the  middle  of  the  street 
I  didn't  turn  to  the  right,  because  I  would  have 
had  a  head-on  collision;  he  was  cutting  the 
corner  on  me,  and  I  was  25  feet  from  the  in- 
tersection in  the  middle  of  tbe  street,  and  he 
Was  coming  right  toward  me.  He  wasn't  in  th« 
middle;  I  was  in  the  middle;  he  was  coming 
off  the  west  sijde  of  Glen  avenue  and  right  to- 
ward me.  •  •  •  He  turned  toward  the  east; 
he  cat  the  comer.  I  was  over  on  tbe  curb  on 
tiie  south  side  of  the  street,  and  farther  east 
than  the  point  from  which  he  came.  He  turned 
his  car  on  the  west  side  of  Glen  avenue.  It 
was  almost  straight  across  Pierce  street  when  he 
hit;  his  hind  wheel  was  about  a  foot  from  the 
northeast  comer  over  by  the  Woodward  factory ; 
his  front  wheel  must  have  been  10  feet  from 
that  point  when  he  stopped  after  the  collision. 
After  he  stopped  after  the  collision,  he  backed 
up  a  little  bit;  the  hind  wheel  was  within 
a  foot  of  tbe  curb.  When  the  automobiles  came 
together,  the  bind  wheel  of  Mr.  Kimball's  ma- 
chine was  about  a  foot  from  the  comer  of  the 
curb  on  the  northeast  comer;  and  the  front 
wheel  was  about  11  feet  from  that,  after  ho 
stopped  and  backed  up  a  little.  Yes,  sir ;  I  say 
he  missed  the  comer  about  a  foot.  I  mean  he 
was  a  foot  out  from  the  comer  when  he  made 
the  turn,  not  when  he  struck  the  machine. 
When  he  struck,  there  would  be  a  distance  of 
something  like  20  feet  from  the  rear  of  his  ma- 
chine to  the  south  curb  of  Pierce  street ;    that 


would  leave  a  diatanoe  oi  somv  10  feet  from 
the  rear  of  his  car  over  to  the  curb." 

Nelson,  a  witness  for  tbe  plaiotUt,  tes- 
tified as  follows: 

"When  Kimball  was  coming  across  tiie  cotoer, 
Giese  turned  his  machine  to  the  left,  and  vent 
clear  over  to  the  comer  on  tbe  left-hand  side. 
Mr.  Kimball  then,  instead  of  turning  to  tbe  left, 
turned  his  machine  to  the  right.  Kimball  was 
driving  it  himself;  after  he  had  turned  it  to 
the  right.  It  was  fadng  south ;  It  was  on  Glen 
avenue,  about  the  middle  of  the  street,  about 
half  way  acro^  Pierce  street.  I  think  he  had 
got  across  tbe  line,  a  little  east  of  the  east 
line  of  Glen  avenue.  Mr.  Giese  had  turned  his 
car  as  far  to  the  east  as  he  could,  over  next  to 
the  curb.  Then  Kimball  hit  him.  Kimhall's 
machine  hit  Gieee's  machine  on  the  right  front 
spring,  hit  Giese'a  machine  on  the  right  front 
spring,  the  spindle  of  the  front  wheel.  •  •  ♦ 
At  the  time  Kimball's  machine  got  to  the  mid- 
dle of  the  street,  beaded  southeast,  Giese  tamed 
to  the  left  as  far  as  he  could  go,  to  the  corb; 
there  was  all  kinds  of  room  for  Kimball  to 
pass  on  the  left  of  Gleae,  bat  no  room  on  the 
right.  At  the  time  Giese  stacted  to  turn  to  the 
left.  Kimball's  machine  was  not  in  the  middle 
of  Fierce  street:  it  was  poing  to  the  southeast 
and  a  little  to  the  left  Kimball  was  about  the 
middle  of  Pieroe  street,  going  southeast  when 
Giese  commenced  to  turn.  There  was  plenty  of 
room  on  the  left-band  side  to  pass.  Tbe  ma- 
chines met  at  the  comer  of  the  cnrt>  at  Glen  and 
Pierce." 

Manifestly  the  plalntlfTs  explanation  of 
his  position  at  the  time  of  the  collision,  and 
the  reason  therefor.  Is  involved  in  great  con- 
fusion. This  doubtless  results  from  the  fact 
that  the  accident  Itself  was  calculated  to 
confuse  bis  memory  as  to  the  details  of  the 
events.  In  ruling  upon  the  motion  to  direct 
a  verdict,  the  trial  coflrt  expressed  the  opin- 
ion that  tbe  explanation  made  was  In  mate- 
rial respects  physically  Impossible.  It  ap- 
pears from  the  plaintltCs  evidence  that  he 
was  driving  on  a  level  surface;  whereas 
Kimball  was  driving  np  hill  on  Glen  avenue 
When  plaintiff  first  saw  the  deftodant  be 
was  driving  dose  to  the  west  side  of  Glen 
avenue  and  was  26  feet  distant  from  the  In- 
tersection. The  plaintiff  himself  was  2S 
feet  distant  from  the  Intersection.  If  the 
defendant  cut  the  northeast  comer  within 
a  foot  of  the  northeast  cnrb  at  20  or  25 
miles  an  boar,  bow  could  he  have  stmdc 
the  plaintiff  with  the  right  side  of  his  car 
at  tbe  southeast  corner  of  tbe  Intersection 
SO  feet  away?  Nelson's  testimony  describes 
the  defendant  as  being  near  the  middle  of 
the  Intersection  beaded  sontbeest  This 
would  Indicate  an .  effort  by  tbe  d^endant  to 
enter  Pierce  street  on  Its  mnth  side,  which 
was  bis  proper  course^  If  the  defendant 
passed  from  the  west  side  at  Glen  avenue 
to  the  northeast  comer  of  the  Intersection, 
within  a  foot  of  tbe  cnrb,  thore  was  no  oc- 
casion or  emergency  which  required  the 
plaintiff  to  turn  to  bis  left  All  tbe  evidence 
in  bis  behalf  shows  that  there  was  abundant 
room  to  pass  along  his  north  sldek 

r2]  We  are  constrained,  tfaerefbre,  to  agree 
with  the  trial  court  that  tbe  sttttatlon  pre- 
sented by  tbe  testimony  oa  behalf  of  tbe 
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plaintiff  was  phyrically  Impowdble  In  ma- 
terial respects,  and  that  it  woald  not  Justify 
a  verdict  thereon  in  Ills  behalf.  It  is  certain 
frona  his  evidence  tliat  the  accident  would 
not  have  happened,  if  be  Iiad  not  turned  to 
the  south  Bide  of  the  street.  He  could  doubt- 
less excuse  his  mistake  by  showing  an  emer- 
gency; bat  the  only  emergency  which  fair- 
ly appears  from  his  evidence  is  that  which 
occnrred  at  the  south  side  of  the  street,  and 
which  resulted  in  the  collision.  As  already 
Indicated,  in  view  of  the  place  of  the  ac- 
cident, the  burden  was  upon  him  to  show 
that  It  was  not  caused  by  his  negligence. 
The  order  of  the  trial  court  directing  the 
verdict  must  therefore  be  sustained. 
Affirmed. 

PHESTON,  C.  J.,  and  GATNOB,  WEAV- 
ER,  and  SALINGER,  JJ.,  concur. 
STEVENS,  .7.,  takes  no  part 
LADI>,  J.,  dissents. 


CAIiVBBT  ▼.  DE8  MOINES  OITT  BT.  CO. 
(No.  32172.) 

(Supreme  Court  of  Jowa.    Dec:  14,  1918.) 

CaBBIEBS     «=»320(13)  —  PEBSONAt     IHJTTBY  — 
NBOLIOXNC*— QT7S8TI0N  FOB  JUBT. 

In  an  action  for  damages  resulting  when 
plaintifTs  skirt  caught  upon  a  defective  bar  or 
obstruction  on  the  floor  of  defendant's  cars 
whQe  she  was  alighting  therefrom,  held,  defend- 
ant's negligence  was  for  the  jury,  though  plain- 
tiff -was  unable  to  definitely  point  out  any  de- 
fect. 

Appeal  from  District  Court,  Polk  County ; 
Hubert   Utterback,  Judge. 

Action  to  recover  damages  claimed  to  have 
been  caused  by  plaintiff's  dress  skirt  catch- 
ing upon  a  defective  bar  or  obstruction  on 
the  floor  of  one  of  defendant's  cars  while 
she  was  engaged  in  alighting  therefrom. 
At  the  close  of  plaintiff's  evidence,  there 
was  a  directed  verdict  in  favor  of  the  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Wm.  O.  Clark  and  F.  L.  Groeabeck,  both 
of  Des  Moines,  for  appellant 

W.  H.  McHenry,  of  Des  Moines,  for  appel- 
lee. 

STEVENS,  J.  Plaintiff  vras  injured  while 
attempting  to  alight  from  one  of  defendant's 
cars.  In  describing  the  accident,  plaintiff 
tesUfled: 

"At  the  p<^t  of  getting  off  I  rung  a  bdl.  1%« 
car  stopped  at  the  asnal  pla«e.  Conductor  open- 
ed the  diaor  and  stood,  and  when  I  went  to  step 
off,  and  as  I  put  my  foot  down  to  the  step,  it 
aeemed  like  my  dress  caught  tight  around  my 
ankle  as  I  was  going  to  put  my  foot  down,  and 
it  held  me  back  for  a  minute,  and  then  it  seem- 
ed to  loosen  qnidc  and  pitched  me  forward  off 
the^atform  onto  the  ground. 

"Q.  What  did  the  dress  catch  on,  if  you 
know?  A.  On  the  plate  coming  out  of  the 
car  door.  There  is  an  iron  bar,  or  something 
goes  along  there.  I  hadn't  got  hold  of  the  hand- 
hold yet.    I  was  about  to  take  hold  of  it,  but 


had  not  got  hold  yet  I  was  about  to  take 
hold  of  it  but  had  not  got  hold  of  it  At  the 
time  I  first  felt  mv  skirt  eaugbt  I  was  going 
to  step  off  the  platiorm,  off  the  step.  My  skirt 
caught  around  my  left  ankle.  That  is,  tne  foot 
I  was  putting  out  to  step  onto  the  step,  and 
then,  of  course,  it  was  caught  tight  around 
my  ankle  for  just  a  minute  or  second,  and  then 
I  pitched  forward.  I  was  in  motion  to  get 
onto  the  step.  Exhibit  A  is  the  dress  skirt.that 
I  woraat  the  time  the  acddent  happened  to  me. 
The  opening  where  the  hooks  are  came  on  the 
side  as  I  was  wearing  the  dress.  The  tear 
or  rent  in  the  back  was  made  at  the  time ;  that 
is  what  threw  me  off.    That  is  where  it  caught" 

Ulton  cross-examination,  she  testified  that 
She  glanced  back  over  her  shoulder  and  saw 
that  her  skirt  waa  caught  on  something; 
but  when  pressed  to  state  upon  what  it  was 
caught  she  apparently  was  unable  to  do  so. 
She  admitted  that  she  did  not  see  a  nail 
or  screw  projecting  above  the  car  st^  or 
floor,  and  could  not  tell  more  definitely  than 
appears  from  the  above  statement  upon  what 
her  skirt  caught  Her  testimony  in  chief 
was  very  much  weakened  by  the  cross-ex- 
amination, but  we  are  not  inclined  to  bold 
that  it  did  not  present  a  question  of  fact  for 
the  Jury.  If  there  was  no  defect  in  the  car, 
defendant  was  in  a  position  to  prove  that 
fact  While  it  was  suggested  by  counsel  for 
appellee,  when  cross-examining  plaintiff,  that 
some  one  may  have  stuped,  or  stood,  upon 
her  skirt,  plaintiff  did  not  so  testify.  Many 
cases  are  cited  and  reviewed  by  counsel, 
but  we  do  not  regard  the  holding  of  any  of 
them  as  controlling  in  this  c&ee.  Gulf,  C. 
&  a.  F.  Ry.  Co.  V.  Davis  (Tex.  Civ.  App.) 
161  S.  W.  932,  O'Leary  v.  St.  Paul  City  Ry. 
Co.,  138  Minn.  163,  164  N.  W.  659,  and 
Gardner  v.  Chicago  &  U-  Elec  Co.,  164 
Wis.  541,  169  N.  W.  1066  were  all  submitted 
to  the  Jury  by  the  lower  court  and  verdicts 
returned  in  favor  of  plaintiff.  In  each  of 
the  eases,  the  defendant  offered  evidence 
from  which  the  conclusion  that  it  was  not 
negligence  was  inevitable,  and  the  Judgment 
of  the  court  below  was  reversed.  The  facts 
of  Thomas  v.  Boston  Elevated  Ry.  Co.,  193 
Mass.  438,  79  N.  E.  749,  sufficiently  distin- 
guish it  from  the  case  at  l>ar.  Plaintiff 
testified  In  diief  that  her  skirt  caught  on  a 
part  of  the  car  that  it  may  be  assumed 
would  ordinarily  be  safe,  and  the  fact  that 
she  was  unable  to  testify  to  the  presence  of 
a  nail,  screw,  or  other  obstruction  upon  the 
floor  or  step  of  the  car,  or  to  definitely  point 
out  the  defect  if  any,  in  the  iron  bar  is 
not  conclusive  against  her.  Large  numl)ers 
of  passengers  alight,  evidently  in  safety,  from 
defendant's  cars,  and  we  think  enough  was 
shown  to  cast  the  burden  upon  the  defendant 
to  show  that  injury  was  not  caused  by  Itv 
negligence.  It  is  not  necessary  for  us  to 
define  or  discuss  at  length  the  doctrine  of 
res  ipsa  loquitur.  The  rule  is  familiar,  and 
the  only  difficulty  is  encountered  in  Us  ap- 
plication; but  see  Weber  v.  C,  B.  I.  ft  P. 
R.  CO.,  175  Iowa,  359,  151  N.  W.  852,  L.  B. 


ft=>For  other  cases  see  same  topic  and  KSY-NUMBfiiR  In  all  Key-Numbered  Digest*  and  Indexes 
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A.  1918A,  626  and  Basham  t.  Chicago  Great 
Western  R.  06.,  178  Iowa,  998,  164  N.  W. 
1019. 

We  cannot  say,  as  a  matter  of  law,  that 
plaintlirs  testimony  In  chief,  that  her  skirt 
caught  on  the  iron  bar  referred  to,  was  so 
completely  discredited  by  the  cross-examina- 
tion as  to  leave  no  question  of  fact  for  the 
Jury, 

It  is  our  conclusion,  therefore,  that  the 
Judgment  of  the  court  below  should  be,  and 
is,  reversed. 

PRESTON,  0,  J.,  and  WEAVEJE  «nd 
OAYNOR,  JJ.,  concdrriDg. 


KREGEL  et  al.  v.  FRBDELAKE. 
(No.  32322.) 

(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Dekds  «=»206— EviDKNCi;. 

In  suit  in  equity  by  legatees  under  a  will 
to  set  aside  testatrix's  previous  conveyance  of 
realty  and  for  other  relief,  which  deed  was 
claimed  by  the  grantee  to  have  been  execnted  to 
him  in  consideration  of  the  performance  of  serv- 
ices, evidence  held  not  to  justify  interference 
of  equity. 

2.  Deeds  <S=»192— Bubden  or  Pkoof. 

In  suit  in  equity  by  legatees  under  a  will 
to  set  aside  testatrix's  previous  conveyance  of 
realty  and  for  other  relief,  which  deed  was 
claimed  by  grantee  to  have  been  execnted  to  him 
in  consideration  of  the  i>erformance  of  services, 
the  burden  was  upon  plaintiffs  to  show  facts 
justifying  the  interference  of  eqnitr. 
8.  Deeub  «s>120— Dekd  ob  Wii.i<— OoRBTSTro- 
Tiow— Lite  Estate. 

An  instrument,  whereby  an  aged  woman  for 
an  expressed  consideration  of  $2  conveyed  all 
her  real  and  petsonal  property  and  provided 
that  she  should  have  the  right  to  use  it  during 
her  life,  indicated  her  intention  to  presently 
convey  the  entire  fee  subject  only  to  her  life 
estate. 

4.  Life  Estates  «=»18— Payment  of  Taxes. 

In  the  absence  of  some  agreement  or  stipu- 
lation to  the  contraiy  between  life  tenant  and 
remainderman,  it  is  the  duty  of  the  former  to 
pay  the  taxes. 

5.  Deeds  €=»15  —  Payment  or  Consideba- 

TION. 

Where  a. deed  was  executed  for  expressed 
consideration  of  $2,  it  was  not  material  whether 
the  nominal  consideration  was  in  fact  paid, 
though  payment  was  acknowledged  In  deed  and 
there  was  other  evidence  that  it  was  actually 
paid,  as  if  the  grantor  gave  the  money  back  to 
grantee  it  would  not  affect  validity  of  convey- 
ance. 

6.  Contracts  <3=>T9— Past  Consideration. 

An  agreement  to  pay  for  services  which 
have  been  gratuitously  rendered  is  without  con- 
sideration and  will  not  be  enforced  by  the 
courts. 

7.  Gifts   €=941— Titlb  of   Donee— Revoca- 
tion. 

If  one  to  whom  another  has  rendered  serv- 
ices voluntarily  gives  and  turns  over  to  such 
other  money  or  property  as  an  evidence  of  grati- 
tude or  appreciation,  such  payment  or  gift  is  ir- 
revocable and  the  title  of  the  donee  is  good 
against  the  world,  in  the  absence  of  fraud. 

Appeal  from  District  (Tonrt,  Clayton  Coun- 
ty; W.  J.  Springer,  Judge. 


Suit  in  equity  to  set  aside  eoaveyance  of 
real  estate  and  for  other  leUeC  On  trial  to 
the  court  the  petition  was  dismissed,  and 
the  plftintlffs  api>eal.  The  facts  are  suffi- 
ciently stated  In  the  opinion.    Aflarmed. 

3.  H.  Lloyd,  of  Charles  City,  and  A.  tt 
Borman,  of  Guttenburg,  for  appellanta 

D.  D,  Murphy  &  Son,  of  Elkader,  for  ap- 
pellee. 

WEAVER,  J.  On  February  7,  1913,  one 
Caroline  Rohwedder,  resident  of  Clayton 
county,  was  the  owner  of  a  small  house  and 
lot  in  the  town  of  Guttenberg,  also  a  quan- 
tity of  household  furniture;  all  said  proper- 
ty being  of  an  aggregate  value  not  exceed- 
ing $600.  There  is  an  intimation  in  the  rec- 
ord that  she  had  some  moaey;  but,  if  so, 
the  amount  is  not  shown,  and  evideotly 
could  not  have  been  of  large  moment  She 
was  a  widow  of  about  80  years  of  age  and 
lived  alone.  She  had  one  child,  a  daughter 
who  was  the  mother  of  the  plaintiffs  in 
this  action.  Whether  the  daughter  and 
grandchildren  lived  in  the  same  nel^bo^ 
hood  is  not  shown  tn  the  record,  nor  does 
it  appear  that  th^  or  any  of  them  visited 
the  deceased  or  gave  her  any  aid  or  assist- 
ance. The  defendant,  Henry  Fredelake,  was 
a  near  neighbor.  On  rebruary  7,  1913,  Mrs. 
Rohwedder  executed  a  deed  to  the  defendant 
in  the  following  form: 

"Know  all  men  by  these  presents:  That  1. 
Caroline  Rohwedder,  Guttenberg,  Jefferson 
township  of  the  count?  of  Clayton  and  state  of 
Iowa,  in  consideration  of  the  sum  of  two  (X)-iOO 
dollars,  in  hand  paid  by  Henry  Fredelake,  Sr., 
of  Guttenberg,  Clayton  county,  and  state  of  , 
Iowa,  do  hereby  sell  and  convey  unto  the  tsid 
Henry  Fredelake,  Sr.,  the  fc^wing  dsscribed 
promises,  situated  in  the  county  of  Clayton  and 
state  of  Iowa,  to  wit,  viz.: 

"Lot  No.  9  (nine),  Mock  No.  17  (seventeen*, 
part  oi  town  of  Gatteaberg  called  Prairie  La 
Porte,  and  all  property  I  own  at  the  time  of  m.T 
dead,  including  furniture  and  other  honseboM 
goods  belonging  to  me  at  the  time  that  above 
named  Henry  Fredelake  shall  be  owner  of  all 
this  property  above  mentioned  after  my  dead, 
but  tnat  I  shall  have  the  right  to  use  above 
named  property  as  long  as  I  Uve. 

"And  I  hereby  covenant  with  the  said  Hrary 
EVedelake,  Sr.,  that  I  hold  said  premises  by 
good  and  perfect  title,  that  I  have  good  rig-bt 
and  lawful  authority  to  sell  and  convey  the 
same,  that  they  are  free  and  clear  from  all  Hens 
and  incumbrances  whatsoever.  And  I  covenant 
to  warrant  and  defend  the  said  premises  against 
the  lawful  claims  of  all  persons  whomsoever. 
And  the  said  Caroline  Rohwedder  hereby  relin- 
quishes her  right  of  dower  in  and  to  the  above 
described  premises.  Caroline  Rohwedder. 

"Signed  this  7th  day  of  February,  1913. 

"In  the  presence  of: 

"George  A.  Fredelake. 
"William  SchmeU." 

This  instrument  was  duly  admowledged. 
delivered,  and  recorded.  The  grantor  con- 
tinued to  use  and  occupy  the  premises  until 
the  time  of  her  death,  March  31,  1916.  In 
July,  1915,  something  more  than  two  years 
after  the  making  of  said  conveyance,  Mrs. 
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Robwedder  executed  a  will  In  which  she  pro- 
vided as  follows: 

"After  my  death  and  after  all  vaj  debts,  If 
any,  and  funeral  expengea  are  paid,  I  give  and 
bequeath  the  remainder  of  my  property  of  any 
deacriptirai  that  I  may  posseea  after  m^  death, 
to  the  foUowing  grandchildren  of  mine,  Ida 
Kr^el  and  Hilda  Kr«el,  daughters  of  Pred 
Kregel  and  Pauline  Eregel,  each  ahall  have 
$100  of  my  estate  and  the  remainder  of  my  es- 
tate shall  be  equally  divided  Ijetween  Quatave 
Kregel  and  Martin  Kregel,  grandsons  of  mine, 
sons  of  above  named  Fr^  and  Pauline  Kregel." 

This  will  has  been  duly  probated. 

Basing  their  claims  on  the  derlse  or  be- 
qoest  aboye  quoted,  the  grandchildren  bring 
this  action  in  equity  to  have  the  deed  to  the 
defendant  adjudged  void  and  of  no  efCect 
The  grounds  upon  which  this  reUef  is  asked 
may  be  stated  as  follows: 

nrsL  That  the  deed  by  its  terms  conveys 
to  the  defendant  no  present  Interest  In  the 
property. 

Second.  That  such  conveyance  was  made 
upon  consideration  of  the  defendant's  verbal 
agreement  to  fare  and  provide  for  the  gran- 
tor for  the  remainder  of  her  life  and  give  her 
proper  attendance  in  sickness  and  pay  her 
faneral  exi)ense8,  and  that  defendant  failed 
and  neglected  to  perform,  his  said  agreement 

Third.  That  the  expressed  consideration  of 
$2  was  never  paid. 

Fourth.  That  the  "deed,"  so  called,  is  tes- 
tamentary in  form  and  character  and  not 
made  or  Intended  as  a  conveyance,  and  that 
it  was  not  witness^  or  execnted  In  the  man- 
ner or  form  prescribed  by  the  statute  to 
malie  It  effective  as  a  will. 

In  answer,  the  defendant  admits  the  exe- 
cution and  delivery  to  talm  of  the  deed  In 
question,  but  denies  that  It  was  Intended  to 
take  efTect  in  the  future  or  as  a  mere  will, 
and  denies  that  it  was  In  consideration  of 
an  agreement  on  his  part  to  support  the 
grantor  during  the  remainder  of  her  life. 
He  alleges,  however,  that  for  a  period  of  sev- 
eral years  he  had  been  performing  various 
services  for  the  deceased,  who  lived  alone, 
and  frequently  gave  her  neighborly  assist- 
ance; tliat  such  services  were  quite  contin- 
uous in  character  and  rendered  at  any  and 
all  times  as  deceased  might  need  them;  and 
that  she  made  the  conveyance  of  the  prop- 
erty to  him  In  recognition  of  such  favors  and 
in  compensation  of  such  further  assistance 
as  he  might  give  to  her  In  the  future  and 
wlilcb  he  In  fact  continued  to  give  her  dur- 
ing her  life.  He  farther  alleges  that  the 
property  did  not  exceed  $300  in  value,  and 
denies  that  plalntiifs  acquired  any  right, 
title,  or  interest  therein  under  the  will  of 
the  deceased. 

The  trial  court  found  that  plaintiffs  had 
faUed  to  make  a  case  for  equitable  relief  and 
dismissed  the  bill. 

[1,2]  The  testimony  In  the  case  is  pecu- 
liarly meager  and  inconclusive  in  many  re- 
spects.   It  does  appear,  however,  tliat  deceas- 


ed had  for  some  time  been  trying  to  dispose 
of  the  property  in  a  manner  which  would 
enable  her  to  retain  its  possession  and  use 
during  the  remainder  of  her  life.  At  one 
time  she  prepared  a  paper,  which  is  not  in 
existence,  but  from  description  was  probably 
in  the  nature  of  a  will,  by  the  terms  of  which 
she  proposed  to  give  the  property  to  the 
Frauen  Verein,  or  Ladies  Aid  Society,  of  her 
church,  if  the  society  would  assume  care  of 
her  while  sick.  This  paper  she  took  to  her 
pastor,  who  laid  the  proposition  before  the 
society,  which  declined  to  accept  it.  Tlie 
paper  was  written  by  herself  in  German.  At 
another  time  she  made  a  similar  proposition 
to  ber  neighbor,  one  Radadi,  who  also  re- 
fused the  offer.  Later  she  made  the  convey- 
ance in  question  to  tlie  defendant  For  that 
purpose  she  went  to  one  Scholtz,  a  person 
who  was  in  the  Iiabit  of  drawing  papers  for 
others,  and  informed  him  she  wanted  to  deed 
the  property  to  Fredelake.  She  said  lie  acted 
as  ber  hired  man  and  she  wanted  to  give  him 
something,  but  wanted  it  understood  that 
she  was  to  own  the  property  as  long  as  she 
lived.  Sdaoltz  told  her  it  could  be  done 
by  will  or  by  deed.  This  witness  says  his 
talk  with  the  woman  was  in.  German,  and 
after  giving  her  words  in  that  language  he 
trandates  them  as  foUows : 

"I  will  sell  this  property  to  Mr.  Fredelake 
with  the  understanduig  I  can  remain  in  it  as 
long  as  I  live." 

Speaking  of  Fredelake  to  Bcholta,  she  also 
said,  "He  does  everything  for  me."  For  some 
reason  the  deed  was  not  then  drawn,  but 
later  sbe  went  to  another  acquaintance,  one 
Class,  who  drew  it  in  the  form  in  which  It 
appears  in  tba  record.    He  says: 

"Mrs.  Kohwedder  spoke  German  to  me,  and  I 
tried  to  pat  in  Envlish  tba  same  as  I  understood 
her  to  want  it.  She  wanted  to  deed  the  prop- 
erty to  Fredelake,  but  wanted  to  have  the  use  of 
and  Hve  in  the  property  as  long  as  she  lived. 
That  is  what  Ae^ld  me,  and  that  is  what  I 
intended  to  put  in  the  deed  as  I  understood  it 
•  ♦  •  Henry  Fredelake  was  to  get  the  prop- 
erty after  her  death.  Yon  see  that  on  the^eed. 
The  deed  ulyb  everything  she  wanted." 

The  witness  Scholtz  also  drew  the  will 
which  deceased  executed  two  years  later. 
It  will  be  olwerved  that  the  will  makes  no 
express  mention  of  any  real  estate.  Of  this 
transaction,  the  witness  says : 

"After  she  had  divided  the  money  among  her 
grandchildren,  I  said:  'What  do  you  intend  to 
do  with  the  real  estate?  Tou  didn't  mention 
anything  about  that'  And  she  replied:  'I  have 
nothing  to  do  any  more  with  that  property.  I 
sold  it  to  Henry  Fredelake.'  " 

There  is  no  claim  or  suggestion  that  the 
woman  was  not  of  sound  mind  to  the  last. 
Neither  is  there  any  evidence  that  In  making 
this  conveyance  she  was  subjected  to  undue 
influence  or  was  In  i  any  manner  imposed 
upon  or  misled  by  the  defendant  or  by  any 
one  acting  in  tiis  Interest  The  property  was 
her  own.    It  was  of  comparatiyely  insignifi- 
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cant  worth.  Much  of  the  evidence  Is  to  the 
effect  that  it  did  not  exceed  $300  In  value. 
She  was  living  alone,  and,  so  far  as  she 
needed  help  or  assistance,  it  alipears  that 
she  had  to  look  to  her  neighbors  rather  than 
to  her  daughter  or  grandchildren,  none  of 
whom,  so  far  as  the  record  shows,  gave  her 
any  attention.  While  two  or  three  of  the 
nelghbois,  testifying  as  witnesses,  say  that 
they  never  saw  Fredelake  performing  any 
service  for  deceased,  it  is  very  clear  that  she 
thought  him  a  helpful  neighbor  and  friend, 
f^d  felt  an  obligation  of  gratitude  to  hJm 
which  she  sought  to  discharge  by  this  con- 
veyance. She  had  a  perfect  right  to  dispose 
of  it  by  sale,  by  will,  or  by  deed  to  ottiers 
than  her  relatives,  and,  if  done  freely  and 
without  being  over-reached  by  fraud  or  de- 
celt,  the  plaintiffs  are  without  standing  in 
court  to  have  such  transaction  avoided.  The 
burden  Is  upon  them  to  show  facts  Justifying 
the .  Interference  of  equity,  and  in  this  they 
have  signally  failed. 

[3, 4]  It  Is  unnecessary  tor  us  to  consider 
whether  an  instrument  in  the  form  of  this 
deed  could  be  given  effect  as  a  will.  Defend- 
ant makes  no  claim  of  that  kind.  The  deed, 
though  awkwardly  expressed  leaves  no 
room  for  reasonable  doubt  of  tli^  Intention 
of  the  grantor  to  presently  convey  the  entire 
fee  subject  only  to  the  life  tenancy  of  the 
grantor.  The  fact  on  which  appellants  place 
mudi  reliance,  that  the  grantee  did  not  re- 
port or  return  this  property  for  assessment 
or  taxation  and  that  the  grantor  continued 
to  take  care  of  the  taxes,  is  a  circumstance 
of  no  material  wel^t,  for,  in  the  absence  of 
some  agreement  or  stipulation  to  the  con- 
trary between  life  tenant  and  remainderman, 
it  Is  the  duty  of  the  former  to  pay  the  taxes. 

[6-7]  Nor  is  it  a  matter  of  cootrolling  Im- 
portance whether  the  nominal  consideration 
of  $2  was  In  fact  paid.  But  the  payment  is 
acknowledged  in  the  deed,  «nd  there  Is  other 
evidence  that  it  was  actually  made.  If  she 
saw  fit  of  her  own  good  will  to  give  the 
money  back  to  the  grantee,  It  can  have  no 
effect  upon  the  validity  of  the  conveyance. 
It  is  of  course  true,  as  counsel  say,  that  an 
agreement  to  pay  for  services  which  have 
been  gratuitously  rendered  is  without  con- 
sideration and  wlU  not  be  enforced  by  the 
courts;  but  If  the  party  to  whom  the  service 
la  rendered  voluntarily  pays  for  it,  or  if  he 
gives  and  turns  over  to  the  other  party  mon- 
ey or  property  as  an  evidence  of  his  grati- 
tude or  appreciation  of  the  favor  done,  such 
payment  or  gift  Is  Irrevocable,  and  the  title 
of  the  person  to  whom  It  Is  given  is,  In  the 
absence  of  fraud,  good  against  the  world. 

The  decree  appealed  from  is  right,  and  it 
is  affirmed. 

PRESTON,  O.  J.,  and  GATNOR  and 
STEVENS,  JJ.,  concur. 


NORTH  VIEW  LAND  CO.  ▼.  CITT  OP  CE- 
DAR RAPIDS  (EDGAR,  Intervener). 
(No.  82294.) 

(Supreme  Court  of  Iowa.     Dec.  14,  191S.) 

1.  MrmiCIFAL  COBPOBAXIONS  «=9332— SCWSB 
IlCPBOVKMENT  —  BlDS  — rOBlC  PSOTISKI)  BT 

Council. 
If  contract  for  a  sewer  Improvement  had 
been  challenged  before  doing  the  work,  the  lule 
of  conformity  in  bid  to  form  provided  by  cit.T 
council  would  have  been  applied  with  greatra 
strictness  than  Is  justified  after  full  benefits  of 
construction  have  been  conferred  withont  objec- 
tion on  property  owners. 

2.  MuinoiPAi.  CoxpoBATions  Qm  iig   Sswn 

lUFBOVKlCENT    —    ASSISSHKKTS    —    PaBTUL 
ILLEGAUTT  IK  CONTBAOT. 

Illegality  of  contract  for  asww  Improre- 
ment,  in  that  suoceesful  bid,  by  ■pedfyinx  rate 
per  cubic  yard  for  loose  rock  excavation,  did  not 
conform  to  form  provided  by  city  council,  so 
that  cost  of  work  exceeded  next  lowest  bid,  mM 
severable,  and  its  extent  ascertainable,  so  that 
contract  was  enforceable  against  pro];>erty  own- 
ers as  purged  of  excess. 

3.  MUNIOIFAI,  CORFOBATIOKS  $=>488,  489(1)— 
SeWEB  iMPBOVElnCNT  —  ASSESSKKNTS  —  ES- 
TOPPEI,.  • 

Property  owner's  letter  tJiat  it  would  ap- 
prove 01  sewer  and  CMksent  to  usual  assessment 
hM  to  be  deemed  in  nature  of  admission  that 
it  regarded  fair  cost  as  not  In  excess  of  special 
benefits,  e8tOK>iiig  owner,  after  completion,  from 
taking  different  attitude,  though  not  from  at- 
tacking assessment  of  particular  lot. 

4.  EVIDBROE  «=>574  —  EXPEBT  Tmtimort  — 

Skwbb  Imfbovemknt— Sfeciai.  Bbitepits. 
On  appeal  from  assessment  of  benefits  from 
sewer  improvement,  testimony  of  objecting  prop- 
erty owner's  expert  witaesses  as  to  amount  of 
benefits  held  not  controlling, *In  view  of  letter  of 
owner  admitting  before  construction  of  sewer 
that  it  deemed  uir  cost  as  not  in  excess  of  ben- 
efits. 

6.  Mttnioipai.  Gobpobations  <=>48S,  489(1)— 
Sewbb   Iupboveuent— Assessment— Estop- 
pel. 
Realty   company,   a  going  concern,  whkh 
stated  by  letter  to  city  council  that  it  would  ap- 
prove construction  of  sewer  benefiting  its  addi- 
tion and  consent  to  usual  assessment,  could  not 
defeat  the  assessment  because  it  exceeded  25  per 
cent,  of  value  oi  lots ;   value  being  more  or  less 
speculative. 

Appeal  from  District  Court,  Linn  (Dounty: 
John  T.  Moffltt,  Judge. 

Appeal  from  an  assessment  of  benefits  In 
the  construction  of  a  sewer.  The  appellant 
obtained  a  partial  reduction  of  Its  assess- 
ments In  the  district  court,  but  was  other- 
wise unsuccessful  in  its  contention.  B^m 
the  order  of  the  district  court,  it  has  ap- 
pealed.   Affirmed. 

Deacon,  Good,  Sargent  ft  Spangler,  of  Ce- 
dar Rapids,  for  appellant 

O.  N.  Elliott,  of  Cedar  Rapids,  for  appellee 
City  of  Cedar  Rapids. 

Redmond  &  Stewart,  of  Cedar  Rapids,  for 
appellee  Edgar. 

BVANS,  J.  The  specific  objections  filed  by 
the  appellant  to  the  assessment  are  reduci- 
ble to  two: 
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(1)  That  the  aaseasmeata  were  wholly  in- 
yalid  and  void  because  the  contract  therefor 
was  not  let  to  the  lowest  bidder. 

(2)  That  the  aaaessments  are  ezoesglve,  in 
that  they  exceed  the  special  benefits  con- 
ferred on  the  assessed  property,  and  in  that 
they  exceed  25  per  cent,  of  the  Talae  thereof 
at  the  time  of  the  levying. 

The  North  View  Land  Company  Is  the 
owner  of  a  large  number  of  lots  comprising 
the  North  View  addition.  Its  enterprise 
consisted  In  platting  cortala  territory  into 
town  lots  and  streets  and  in  Improving  the 
streets  to  some  extent  with  the  view  of  r&i- 
dering  its  property  habitable  and  salable 
for  residence  property.  The  sewer  In  ques- 
tion was  constructed  through  its  property, 
and  therefore  abutted  upon,  many  of  Its 
town  lots.        ' 

[1, 2]  I.  The  snccessfcil  bidder  for  the  sew- 
er contract  was  W.  A,  Edgar,  Intervener 
herein.  It  Is  arged  that  he  was  not  the 
lowest  bidder.  It  appears  that  In  advertis- 
ing for  bids  the  dty  council  provided  a  blank 
form  to  which  the  proposed  bids  should  con- 
form. The  weclflcatlons  on  file  classified 
"rock  excavation"  as  including  only  such 
rock  as  required  blasUng  In  order  to  secure 
Its  removal,  and  provided  that  loose  rock  ex- 
cavation should  be  deemed  ordinary  excava- 
tion. The  form  provided  for  a  rate  per  cubic 
yard  to  be  bid  for  "rock  excavation."  No 
such  rate  was  to  be  bid  for  ordinary  excava- 
tion. There  were  two  bidders  for  the  con- 
tract Each  placed  his  bid  upon  the  various 
items  indicated  in  the  blank  form.  Edgar's 
bid  for  rock  excavation  was  96.60  per  cubic 
yard.  That  of  his  competitor  was  $7  per 
cubic  yard.  To  his  bid  upon  this  item  Ed- 
gar added  the  following:  "Loose  rock  ex- 
cavation 15.60  per  cubic  yard."  Taking  ac- 
count of  Edgar's  bid  in  this  form,  it  required 
an  estimate  more  or  less  uncertain  of  the 
number  of  cubic  yards  of  loose  rock  excava- 
tion to  be  r^noved.  Under  the  estimate  made 
by  the  dty  council  for  the  purpose  of  a  com- 
parison of  bids,  It  was  estimated  that  Ed- 
gar's bid  was  about  $600  lower  than  the  bid 
of  his  competitOT.  The  contract  was  accord- 
ingly awarded  to  him.  Upon  final  settle- 
ment, however,  the  actual  computation  of  the 
number  of  cubic  yards  of  "loose  rock  excava- 
tion" proved  to  be  higher  than  the  estimate, 
and  the  actual  cost  of  the  sewer  computed 
upon  the  bid  as  made  amounted  to  about 
$200  more  than  the  bid  of  the  competitor. 
By  reason  of  the  facts  here  stated,  the  ap- 
pellant contends  that  the  contract  was  whol- 
ly void,  and  that  the  dty  council  had  no 
power  to  levy  any  assessment  whatever 
thereunder,  ^e  trial  court  found  that  the 
bid  was  In  Improper  form  In  so  far  as  it 
contained  the  stipulation  for  $6.50  per  cubic 
yard  for  loose  rock  excavation,  and  that  this 
stlpalatlon  was  void  and  «f  no  effect.  It 
appears,  however,  that  the  amount  assessed 
by  virtue  of  this  stipulation  was  accurately 


ascertainable  and  was  made  to  appear;  and 
the  court  eliminated  the  same  from  every  as- 
sessment This  elimination  reduces  the  cost 
of  the  Improvement  below  both  competitive 
bids.  The  real  question  between  the  parties 
la  as  to  whether  it  was  permissible  thus  to 
sever  the  legal  from  the  illegal  and  to  en- 
force the  contract  In  Its  purged  form.  Inas- 
much as  it  was  possible  to  do  this  accurately 
under  the  evidence  in  this  case,  we  see  no 
sound  reason  why  it  may  not  be  done.  The 
dty  council  could  have  made  this  separation 
In  the  first  instance  and  could  have  ignored 
the  superfluous  stipulation  inserted  by  the 
bidder  and  could  have  accepted  the  bid  In  its 
purged  form.  Miller  v.  City  of  Oelwein,  165 
Iowa,  706, 136  N.  W.  1045.  There  was  no  in- 
tentional fraud  or  bad  faith  in  the  accept- 
ance of  the  bid  by  the  dty  coundL  Thei 
contract  has  been  fully  performed  in  strict 
accord  with  the  specifications.  Its  boieflts 
have  inured  to  abutting  owners.  Sound  rea- 
son dictates  that  if  the  bid  could  have  been 
purged  in  advance  by  action  of  the  dty  coun- 
dl,  tt  ought  not  to  be  forbidden  to  do  so 
after  a  full  performance  by  Oie  contractor. 
If  the  contract  had  been  challenged  in  the 
inception  of  the  prooeedlngs  and  before  the 
contractor  had  constructed  the  Improvement, 
the  rule  of  ccmformlty  would  have  been  ap- 
plied with  greater  strictness  Qmn  Is  Instifled 
after  the  full  oenefits  of  the  construction 
have  been  conferred  upon  the  property  own- 
ers without  objection.  Hedge  y.  City  of 
Des  Moines,  141  Iowa.  13,  119  N.  W.  276. 
Strict  and  technical  as  the  requirements  are 
in  tills  dass  of  cases  in  order  to  impose  lia- 
bility upon  private  property  for  pnbUc  im- 
provements, yet  we  cannot  wholly  escape  the 
operation  of  the  prindples  of  equity.  To  sus- 
tain the  contention  of  the  appellant  would  be, 
to  say  the  least,  highly  InequitaUe. 

'In  the  present  case  there  is  also  an  ele- 
ment of  estopitel,  whidi  will  be  noted  in  the 
next  paragraph  hereof.  We  think  the  trial 
court  properly  held  that  the  illegality  of  this 
contract  was  severable  and  the  extoit  there- 
of ascertainable;  and  that  it  properly  en- 
forced the  contract  In  its  purged  form. 

[3,4]  IL  Were  the  assessments  excessive} 
The  appellant  introdnced  the  testimony  of  a 
number  of  witnesses  who  were  real  estate 
men  of  large  experience.  These  witnesses 
by  their  testlmcmy  reduced  the  benefits  con- 
ferred to  an  exceedingly  small  sum  as  com- 
pared with  the  amount  asseesed.  Appellant 
presBSB  upon  our  attention  the  undoubted  ex- 
perience of  the  witnesses  in  qnestltm  and  urg- 
es that  their  testlmcMiy  should  have  great  if 
not  controlling,  weight  with  the  court  One 
trouble,  however,  with  these  witnesses,  great 
as  their  experience  was,  is  tliat  they  had 
their  own  legal  conception  of  how  special 
benefits  ought  to  be  computed.  This  con- 
ception was,  in  substance,  that  60  cents  a 
frontal  linear  foot  was  the  maximum  benefit 
tbat  could  be  conferred.    This  legal  ooscep- 
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tlon  has  been  long  ago  repudiated  both  by 
statute  and  decision.  If  the  views  of  these 
witnesses  were  to  be  accepted,  then  the  sew- 
er scheme  was  unjustified  from  the  beginning 
for  the  reason  that  Its  cost  would  greatly  ex- 
ceed Its  benefits.  This  appellant  had  full 
knowledge  of  the  Inception  of  the  sewer 
scheme  and  abetted  and  encouraged  It.  It 
had  knowledge  of  the  bid  for  Its  construc- 
tion before  it  was  accepted.  There  was  no 
suggestion  then  that  the  cost  would  exceed 
the  benefits.  This  is  a  proper  circumstance 
for  our  consideration  In  weighing  the  present 
testimony  offered  by  the  Interested  parties 
now.  It  further  appears  that  this  same  ap- 
pellant was  actively  instrumental  In  having 
this  'sewer  scheme  instituted  and  prosecuted. 
At  a  prior  time  It  had  buUt  an  unconnected 
sewer  on  Avenue  B  of  Its  addition,  and  pro- 
cured the  city  council  to  adopt  It  as  a  public 
improvement  and  to  make  assessments  of  the 
cost  thereof  upon  the  abutting  property  In 
the  usual  statutory  method.  This  was  done 
by  giving  Its  waivers  as  owner  of  the  abut- 
ting lots  and  by  procuring  other  waivers 
when  necessary.  When  the  present  scheme 
was  under  the  consideration  of  the  city  coun- 
cil, the  appellant  by  Its  secretary  addressed 
a  letter  to  such  council,  stating  that — 

"The  company  will  approve  of  the  conatruc- 
ti<»i  of  such  sewer  and  consent  to  the  usual  stat- 
utory and  legal  assessment  theHeof." 

We  think  this  letter  should  be  deemed  as 
in  the  nature  of  an  admission  by  the  appel- 
lant that  It  deemed  the  fair  cost  of  such  a 
sewer  as  not  In  excess  of  Its  special  benefits 
to  the  addition,  and  that  It  should  be  quite 
estopped  from  taking  a  different  attitude 
now.  True,  snch  former  attitude  would  not 
estop  the  appellant  from  attacking  the  as- 
sessment of  a  particular  lot  as  being  exces- 
sive. But  the  attack  made  by  the  appellant 
is  consistent  in  Its  application  to  all  the  lots 
and,  if  sustained,  would  reduce  the  assess- 
ment ta.1  below  the  cost.  Our  conclusion  is 
that  the  testimony  of  appellant's  expert  wit- 
nesses on  this  question  of  special  benefits  Is 
neither  controlling  nor  persuasive.  The  trial 
court  was  Justified  in  finding  the  greater 
weight  with  the  testimony  for  appellees. 

[S]  What  we  have  here  already  said  is  also 
quite  decisive  of  the  contention  that  the  as- 
sessment exceeded  25  per  cent,  of  the  value 
of  the  lots.  This  claim  is  not  confined  to  a 
particular  lot  or  lots,  but  is  directed  with 
quite  equal  force  to  all  the  lots.  Of  coarse, 
the  question  of  the  value  of  lots  in  a  new 
addition  is  more  -  or  less  speculative  and 
tentative.  Its  ultimate  answer  is  in  the 
success  or  want  of  success  of  the  enter- 
prise. It  is  not  claimed  that  tMs  enter- 
prise has  proven  a  failure.  It  Is  still  a 
going  concern.  The  testimony  of  the  wit- 
nesses on  behalf  of  the  appellant  is  not  at 
all  consistent  with  the  attitude  of  the  ap- 
pellant in  its  original  mcouragement  to  the 


enterprise.     Its  weight  Is  therefore  greatly 
diminished  by  tliis  Inconsistency. 

We  reach  the  conclusion  that  the  district 
court  extended  to  the  appellant  all  the  re- 
lief to  which  It  was  entitled.  Its  decree  is 
therefore  afilrmed. 

PRESTON,  O.  J.,  and  LADD  and  SALING- 
ER, 33.,  concur. 


STATE  V.  WILCOX.     (No.  82430.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Witnesses  €=>61(1)—Competesct— Hus- 
band A.ND  WirB. 

Code,  {4606,  providing  that  neither  the 
husband  nor  the  wife  shall  be  a  witness  against 
the  other  "except  in  a  criminal  prosecution  for 
a  crime  committed  against  the  other,"  does  not 
render  her  competent  in  a  prosecution  against 
the  husband  for  assault  with  intent  to  commit 
rape. 

2.  Rape  <tt=»59(l^— Assault  with  Intknt— 
Instbuctions. 

In  a  prosecution  for  assanlt  with  intent  to 
rape,  an  histruction  that  it  was  no  defense  that 
defendant  expected  to  accomplish  bis  purpose 
without  opposition  was  not  erroneous,  as  be- 
ing indefinite  and  not  confined  to  the  time  of 
the  assault. 

3.  Cbihinal  Law  «=9ll30(2)— Appeai.  Bbiefb 
—Sufficiency. 

Where  appellant,  in  his  brief,  urges  error  in 
overruling  a  motion  to  direct  a  verdfct  and 
in  arrest  of  judgment,  and  in  overruling  excep- 
tions for  all  the  reasons  therein  stated,  such 
objections  are  too  general  to  entitle  appellant 
to  review. 

ii4>peal  from  District  Court,  Boone  Coun- 
ty;   G.  D.  Thompson,  Judge. 

The  controlling  question  is  whether  an 
assault  by  a  husband  with  Intent  to  com- 
mit rape  is  within  the  exception  to  section 
4606  of  the  Code,  which  i)ermlts  one  spouse 
to  testify  against  the  other  "In  a  criminal 
prosecution  for  a  crime  committed  one 
against  the  other."  The  conviction  rests 
mainly  upon  permitting  the  wife  of  this 
appellant  to  testify  against  him  on  his  trial 
on  the  charge  of  having  committed  such  an 
assault.  From  this  conviction  he  appeals. 
Reversed  and  remanded. 

D.  O.  Baker,  of  Boone,  for  appellant. 
H.  M.  Havner,  Atty.  Gen.,  and  F.  O.  David- 
son, Asst.  Atty.  Gen.,  for  the  Stata 


SALINGER,  J.  L  Section  4606  ot  the 
Code  provides  that — 

"Neither  the  husband  nor  wife  shall  in  any 
case  be  a  witness  against  the  other,  except  in 
a  criminal  prosecution  for  a  crime  committed 
one  against  the  other." 

In  State  v.  Chambers,  87  Iowa,  1,  63  N. 
W.  1090,  43  Am.  St.  Rep.  349,  and  State  v. 
Shultz,  177  Iowa,  827,  168  N.  W.  639,  we 
held  that  the  testimony  of  one  sxwuse  was  re- 
ceivable on  a  prosecution  for  incest.  In  State 
T.  Bennett,  31  Iowa,  24,  and  State  v.  Haseu, 
89  Iowa,  648,  on  diarge  of  adultery,  and  in 
State  T.  Sloan,  66  Iowa,  217,  7  N.  W.  616, 
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and  State  t.  Hugbes,  68  Iowa,  166,  11  K. 
W.  706,  tbat  It  was  competent  oa  a  prose- 
cution ■  for  bigamy.  The  state  urges  that 
tlie  reason  underlying  the  holding  in  said 
cases  sustains  jDerniltting  the  wife  to  testi* 
ty  against  tiie  husband  ou  a  prosecution 
tor  assault  with  intent  to  rape.  It  the 
reception  of  this  testimony  was  proper,  it 
must  be  because  the  reason  of  said  deci- 
sions Justifies  it  It  is  no  justification  that 
an  instruction  limited  the  application  of  the 
testimony  of  the  wife  to  the  charge  being 
tried.  On  the  contrary,  if  the  testimony 
was  incompetent  such  instruction  was  in- 
jurious, because  the  charge  emphasized  that 
such  testimony  was  permissible  on  a  'pros- 
ecution for  assault  with  intent  to  commit 
rape. 

In  People  t.  Westbrook,  M  Mlcb.  629,  64 
N.  W.  486,  It  Is  htid  tbat  an  Indecent  as- 
sault by  a  husband  on  bis  nine  year  old 
daughter  falls  to  make  the  wife  a  compe- 
tent witness  against  the  husband,  because 
such  assault  la  not  a  "personal"  wrong  or 
injury  to  the  wife.  The  state  differentiates' 
this  with  the  argument  that  the  Mlnhlgwn 
statute  is  unlike  our  own,  in  that  it  prohib- 
its receiving  such  testimony  except  where 
the  action  "grows  out  of  a  personal  wrong 
or  Injury  done  by  one  to  the  other."  We 
are  not  prepared  to  say  there  is  any  sub- 
stantial difference  In  the  statute ;  for,  while 
a  crime  committed  against  the  other  may 
possibly  (ndnde  more  than  a  personal  wrong 
oonunltted  by  one  against  the  other,  of  neoes- 
slty.  It  includes  such  wrong.  In  other  words, 
while  a  crime  committed  by  husbend  against 
wife  cannot  be  more  than  a  personal  wrong 
committed  against  her  by  him,  such  crime 
is  at  least  as  much  as  tbat.  But  svnwge 
that  to  now  it  has  never  been  held  that  the 
wife  may  not  testify  on  a  prosecution  of 
the  husband  for  assault  with  Intent  to  rape. 
There  must  be  a  first  time  for  right  and 
reasonable  decisions.  For  that  matter,  it 
may  be  said  ttiat  no  decision  that  the  tes- 
timony here  is  receivable  has  ever  been  made, 
unless  holding  such  testimony  is  proper  on 
prosecutions  for  incest,  adultery,  or  bigamy 
settles*  that  It  is  proper  on  a  charge  of  as- 
sault with  Intent  to  rape.  Of  course,  adul- 
tery-by  the  husband  is  a  crime  against  the 
wife,  and  of  necessity  Incest  and  bigamy 
include  adultery.  That  fact  alone  is  a  suf- 
ficient reason  why  holding  tbat  adultery, 
bigamy,  and  ihcest  are  within  the  exception 
is  no  warrant  for  holding  that  an  intent 
to  commit  which,  if  consummated,  would 
involve  adultery,  brings  the  case  within  this 
exception.  How  can  it  in  reason  be  said 
tbat  a  naked  intent  to  ravish  a  third  person 
is  "a  crime  committed  against"  the  wife. 
The  state  concedes  the  exception  applies  to 
nothing  but  sexual  crimes.  Bow  can  It  be 
maintained  that  an  unaccomplished  Intent  to 
rape  is  a  "sexual"  crime  It  is  entitled 
to  some  consideration  that  the  i)iy>falbltlon  of 


and  punishment  for  the  crime  of  rape  and 
that  of  Intent  to  commit  rape  are  grouped  in 
the  statute  with  murder,  and  under  the  gen- 
eral classification  of  "Offenses  against  Lives 
and  Persons,"  while  adultery,  bigamy,  and 
incest  are  found  in  another  chapter  and 
classified  as  "Offenses  against  Chastity,  Mo- 
rality and  Decency."  We  do  not  hold  this 
to  be  controlling;  but^  without  it,  it  seems 
to  us  the  ruling  complained  of  cannot  be 
sustained  unless  this  court  in  reviewing  a 
conviction  lor  a  statute  crime  becomes  an 
ecclesiastical  court  and  must  give  liberal  ap- 
plication to  the  words  of  Holy  Writ: 

"Tbat  the  sum  who  looketh  upon  a  woman 
and  luBteth  after  ber  has  already  committed 
adultery  in  bis  heart." 

Such  argument  can  easily  be  carried  too 
far.  If  the  Intent  with  force  or  otherwise 
to  obtain  illicit  sexual  connection  is  the 
equivalent  of  the  accomplished  act,  then  a 
divorce  should  be  obtainable  because  the  de- 
fendant Intended  to  commit  adultery.  If 
the  words  "prosecution  for  a  crime  commit- 
ted against  tfte  other"  apply  to  a  prosecution 
for  assault  with  Intent  to  commit  rape,  it 
must  be  because  the  words  of.  the  exception 
should '  be  read,  "a  prosecution  for  an  act 
which  is  in  any  way  offensive  or  injurious 
to  the  other."  If  that  be  the  true  interpre- 
tation, then  If  the  husband  commit  murder 
the  wife  may  testify  against  him.  Surely, 
it  must  deeply  shock,  hurt,  offend,  and,  In 
a  sense  Injure  any  good  woman  to  find  her- 
self married  to  a  murderer.  It  is  suffi- 
ciently Indicated  in  our  own  decisions  that 
this  is  not  the  correct  construction  of  the 
statute  words,,  because,  for  one  thing,  we 
held  in  Molyneux  v.  Wllcockson,  167  Iowa, 
39,  137  N.  W.  1016,  41  L.  R.  A.  (N.  S.)  1213, 
that  the  husband  forging  the  name  of  th* 
wife  did  not  bring  the  prosecution  within 
the   statute   exception. 

[1]  We  are  of  opinion  that  the  statnte 
exception  does  not  apply  to  a  prosecution  for 
assault  with  intent  to  commit  rape. 

II.  The  point  is  made  that  a^  all  events 
the  wife  of  the  deifendant  was  not  a  com- 
petent witness  because  the  evidence  shows 
she  had  condoned  the  offense  of  her  husband,  « 
if  It  be  assumed  that  the  assault  for  which 
he  was  prosecuted  was  *snch  offense.  In 
view  of  the  conclusion  reached,  it  Is  unnec- 
essary to  pass  upon  this  assignment. 

[2]  III.  In  Instructions  5  and  8  it  la  said. 
In  effect,  to  be  no  defense  that  "defendant 
expected  to  accomplish  his  purpose  with- 
out oppoaitiiMi  on  the  part  of  the  prosecu- 
trix." It  is  urged  in  the  exceptions  as  to 
this  Instruction  that  this  left  the  jury  to 
conclude  that  defendant  might  be  convicted 
if  he,  at  the  time  of  the  assault  on  trial, 
"expected  to  have  at  any  future  time  sexual 
intercourse  with  the  prosecutrix  with  op- 
positl<Hi,"  and  that  the  instruction  erred  for 
not  confining  the  exi>ectatlon  to  have  sexual 
intercourse  "to  then  and  there  at  the  time  of 
the  assault"    Fiuther,  that  the  charge  wos 
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too  Indefinite  "as  to  time  and  place  as  to 
when  the  said  defendant  expected  to  ac- 
complish snch  purpose."  In  our  opinion 
these  complaints  are  hypercritical. 

IV.  A  motion  to  direct  verdict  for  defend- 
ant has  seven  grounds.  Motion  in  arrest  of 
Judgment  has  nineteen  grounds. 

[3]  There  are  fonr  exceptions  to  the  in- 
structions, and  some  of  these  are  so  sub- 
divided as  to  amount  to  a  distinct  exception. 
The  appellant's  brief  urges  that  It  was  error 
to  overrule  the  motion  to  direct  and  the 
motion  in  arrest  of  judgment,  and  to  over- 
rule the  exceptions  for  each  and  all  of  the 
reasons  stated  In  the  exceptions.  These  are 
all  too  general  to  entitle  appellant  to  review. 

For  the  error  in  permitting  the  wife  of 
defendant  to  testify  against  him,  the  Judg- 
ment must  be  reversed,  and  the  cause  le- 
manded. 

Reversed  and  remanded. 

PRESTON,  0.  J,  and  LADD  and  EVANS, 
JJ.,  concur. 


INCORPORATED    TOWN    OF    FONDA    v. 
BOARD   OF   SUP'RS   OF  POCAHONTAS 
COUNTY  et  aL    (No.  32344.) 
(Supreme  Court  of  Iowa.     Dec  14,  1918.) 

£lsotbicitt  «=>9(3)— Pouis  in  Hiohwat— 
Removal. 
Suit  by  incorporated  town  to  enjoin  board 
of  county  supervisors  and  other  county  offices 
from  interferiog  with  or  removing  olaintiS's 
transmission  line,  in  view  of  town's  riebts  un- 
der Code  Supp.  1913,  |  2120n,  and  failure  to 
show  any  att^not  by  defendants  to  remove  poles 
without  complying  witii  section  1527b17,  r^t- 
InfT  to  location  of  highway  line,  and  notice  was 
properly  dismissed. 

Appeal  from  District  Court,  Pooaboatas 
County;  N.  J.  Lee,  Judge. 

Suit  in  equity  to  oijoln  defendants  from 
interfering  with  or  removing  plalntifC's  trans- 
mission line  from  the  highway.    Affirmed. 

Healy  ft  Faville  and  O.  J.  Hanson,  all  of 
Ft  Dodge,  toe  appellant 

Ralston  ft  Shaw  and  A.  J.  Shaw,  all  of 
Pocahontas,  for  apptilees. 

PER  CDRIAB^  Plaintiff  is  an  incorporat- 
ed town,  and  the  defendants  the  county  audi- 
tor and  members  of  the  board  of  supervisors 
of  Pocahontas  county.  After  a  franchise  had 
been  granted  It  by  the  state  board  of  rail- 
road commlsslonerB,  in  accordance  with  the 
provisions  of  section  212Qn,  1913  Supplement 
to  the  Code,  ttie  Northern  Iowa  Light  ft  Pow- 
er Company  of  Humboldt  Iowa,  constructed 
a  transmission  line  in  the  highway  from  that 
place  to  Fonda,  Iowa.  This  line  is  now  own- 
ed by  plaintiff.  The  poles  were  set  on  the 
south  side  of  the  highway,  on  an  average  of 
3  or  4  feet  from  the  fence;  but  <»  account 
of  changes  in  the  fence  lines  increasing  the 
width  of  the  highway,  some  of  the  poles,  at 
the  time  of  the  trial,  stood  approximate 


18  feet  from  the  sonth  fence  Une  of  tbe  hiifb- 
way.  The  defoidants  contemplate  the  In- 
X>rovanent  of  the  highway  as  a  connty  road 
and  claim  that  plaintiff's  poles  obstmct  tbe 
highway  and  interfere  with  Its  proper  Im- 
provement Shortly  before  thia  suit  was  com- 
menced to  enjoin  defendants  from  removing, 
or  otherwise  Interfering  with,  ^alatKTs 
transmission  line,  a  written  notice  was  sen'- 
ed  upon  it  to  remove  the  same  from  the  bij^- 
way.  A  temporary  writ  of  injunction  was 
ordered  by  the  court  which,  upon  final  hear- 
ing, was  dissolved.  The  evidence  does  not ' 
show  the  width  of  the  establldied  highway, 
and  we  gather  that  the  south  fence  line  Is 
somewhat  irregular,  and  possibly  not  all  od 
the  true  line  betwe^i  It  and  the  adjoining 
property  owners.  Section  1527817  of  the 
1913  Supplement  to  the  Code  expressly  con- 
fers authority  upon  county  and  township 
boards  to  remove  obstmctlons  therein  as  fol- 
lows; 

"County  and  township  I>oard8,  charged  with 
the  duty  of  improving  public  highways,  shall 
have  power  to  remove  all  obstructions  in  thft 
highways  under  their  jurisdiction,  but  fences 
and  poIeB  used  for  tdephone,  telegraidi  or  other 
transmission  purposes  ahali  not  be  removed  until 
notice,  in  writing,  of  not  less  than  ten  days 
has  been  given  to  the  owner,  occupant  or  agent 
of  the  land  enclosed  in  part  by  such  fence  or  to 
the  owner  or  comiieny  operating  such  lines." 

The  evidence  fully  sustains  the  finding  of 
the  court  below  that  some  of  plalntHTs  poles 
will  Interfere  with  Oie  proper  Improvement 
of  the  highway  and  constitute  an  obstmction 
therein.  Tbe  right  of  plaintiff  to  the  use  of 
the  highway  for  Its  poles  and  transmission 
lines,  is,  by  section  2120n.  1913  SutHltlement  to 
tlte  Code,  made  subject  to  the  rights  of  the 
public  therdn.  Section  1027817,  however, 
provides : 

"The  notice  to  any  owner  or  operatw  of  an; 
snch  telephone,  telegraph  or  transmission  line 
may  be  served  on  any  agent  or  officer  of  snch 
line,  and  all  such  fences  and  poles  shall,  within 
the  time  designated,  be  removed  to  snch  line 
on  the  highway,  and  as  designated  by  the  engi- 
neer, and  if  not  removed  by  the  date  fixed  in 
such  notice,  same  may  be  forthwith  removed  by 
the  proper  officials." 

Before,  therefore,  plaintiff  can  be  reqnired 
to  remove  the  poles,  it  is  the  duty  of  the  en- 
gineer of  defendant  connty  to  designate  and 
locate  the  point  where  the  line  is  to  be  con- 
structed, which  must  be  within  the  uhques- 
tioned  limits  of  the  highway,  and  shonld  be 
at  a  place,  if  possible,  where  further  incon- 
venience on  account  ot  the  location  thereof 
will  not  be  required.  The  evidence  whdly 
fails  to  show  any  attempt  upon  the  part  of 
defendants  to  remove  the  poles,  or  cause 
the  same  to  be  removed  withoat  fnU  compli- 
ance with  the  statute,  and  we  cannot  antici- 
pate that  defendants  will  fail  to  have  proper 
regard  for  the  rights  of  plaintiff,  or  fall  in 
its  duty  to  follow  the  statute  strictly.  No 
evidence  of  threats  upon  the  part  of  defend- 
antst  or  attempt  upon  their  part  to  unlawful- 
ly Interfere  with  plalntftrs  transmission  line. 
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was  offered,  and  fbe  laceetitf  tor  Injunctlre 
relief  was  not  shown. 

The  decree  dlsaolTlng  the  temporary  writ 
and  dlsmlselnK  plaintiff's  petition  la  there- 
fore affirmed. 

PRESTON,  C.  J.,  and  WEAVBE,  STEV- 
ENS, and  QATNOR,  JJ.,  concur. 


liBIGHTON  ▼.  GETCHEM..    (No.  82157.) 
( Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Abkkst  «=»63(3)— Chabgb  of  Theft— Ab- 
best  wrthout  wabbant  —  "publio  of- 
FENSE." 

Where  a  neeress,  janitress  in  theater,  while 
cleaning  ap,  picsed  up  handkerchiefs  and  brooch 
left  as  decoy  by  manager,  and,  when  approach- 
ed br  manager  and  detectives,  and  asked  if 
she  had'fonnd  anything,  handed  over  brooch, 
and  later  the  handkercmefs,  her  arrest  by  offi- 
cers was  improper,  ander  Code  1897,  I  6196; 
her  refoaal  to  give  name  and  address  not  be- 
ing commission  of  "public  offense"  in  officer's 
presence. 

[£id.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Offense.} 

2.  Vaubk  lKFBiso:iicEirT  4sa39— BxsPoirstBiir 

ITF  OF  DEFBNDANI'— JT7BT  OASK. 

In  action  for  false  arrest  and  imprisonment 
by  negro  janitress  in  theater  against  its  man- 
ager, case  heUt  for  Jury  under  evidence  tending 
to  show  manager  bad  procured  arrest,  wtiicfi 
was  indisputably  improper. 

Appeal  from  District  Oonrt,  Polk  Coimty,'' 
C.  A.  Dndley,  Judge. 

Action  to  recover  damages  tor  false  arrest 
and  ImpriaonmeDt.  Venllct  and  Judgment 
for  the  plaintiff.  Defendant  am>ealB.  Af- 
firmed. 

Bead  ft  Read,  of  Dee  Moines,  tor  appellant. 

C.  O.  BoIIy  and  O.  F.  Brooks,  botb  of  Des 
Moines,  for  app^ee. 

OAYNOR,  X  TUB  action  Is  brought  to 
recover  damages  claimed  to  have  been  suf- 
fered by  the  plaintiff  by  reason  of  false  ar- 
rest and  Imprisonment,  alleged  to  have  been 
maliciously,  wlllfnlly,  and  wantonly  caused 
by  the  defoidant  The  cause  was  tried  to  a 
Jury,  and  a  verdict  returned  for  plaintiff. 
Judgment  being  entered,  the  defendant  ap- 
peals, and  claims  that  the  evidence  Is  whol- 
ly Insoffldent  to  justify  the  submission  of 
the  case  to  the  jury,  and  that  the  court  err- 
ed In  submitting  It 

[1]  The  evidence  shows  that  plaintiff  Is  a 
colored  woman,  married  and  residing  in  the 
dty  of  Des  Moines ;  that  on  the  29th  day  of 
August,  1914,  she  was  employed  as  a  jani- 
tress in  the  Princess  Theater;  that  the  Prin- 
cess Theater  is  a  corporation,  and  the  de- 
fendant is  Its  managing  officer.  It  appears 
that  the  plaintiff  was  employed  by  one  Car- 
ter, bead  janitor,  then  in  the  service  of  the 
corporation.  She  began  her  work  in  the 
theater  as  janitress  on  the  29Ui  day  of  Au- 
gust, 1914.    Her  duties  were  to  take  care  of 


the  seats  and  woodwork,  pldc  up  things  from 
the  floors  after  the  close  of  any  performance 
at  the  theater,  etc.  On  August  30th,  the  next 
evening  after  she  began  work  (this  was  on 
Sunday  evening),  she  was  picking  up  articles 
that  were  found  on  the  floor,  waste  paper, 
etc.  Among  other  things  she  picked  up  a 
brooch  and  a  couple  of  handkerchiefs.  Aft- 
er picking  them  up,  she  put  Uiem  on  her 
person  somewhere,  and  was  continuing  her 
work  cleaning  the  floor,  when  the  matters 
cmnplalned  of  hereinafter  occurred. 

It  appears  that  prior  to  this  time  certain 
articles  had  been  lost  in  the  theater,  and  had 
not  been  reported  to  the  box  office  as  found 
by  the  janitors,  and  a  suspicion  arose  In  the 
mind  of  the  defendant  and  some  of  the  em- 
ployte  that  some  of  the  servants  working 
around  the  buUdlng  bad  been  finding  and  ap- 
propriating lost  articles  to  their  own  use. 
Thereupon  defendant,  on  this  night  of  Au- 
gust 80th,  about  7  p.  m.,  b^ore  the  plaintiff 
began  work,  placed  what  he  calls  a  "bait" 
on  the  floor,  consisting  of  a  cheap  broodi, 
and  then  he  concealed  himself  somewhere 
in  the  theater  for  the  purpose  of  observation. 
While  so  concealed  he  saw  the  plaintiff  pick 
up  some  handkerdiiefs  and  what  he  suppos- 
ed to  be  this  brooch.  He  supposed  she  put 
these  things  in  her  stocking.  He  and  Wat- 
ters,  who  was  concealed  with  him.  Immedi- 
ately went  down  end  talked  the  matter  over 
between  themselves,  and  then  Inquired  at 
the  box  ofBce  as  to  wh^Jier  anything  had 
been  turned  in.  Nothing  had  been  turned 
in.  They  discussed  what  was  best  t6  be 
dme.  Watters  suggested  that  they  turn 
the  matter  over  to  the  police.  Thereupon 
Watters  teil^)iioned  the  police  department. 
Detectives  soon  came  up.  Before  Che  detec- 
tives came  up,  however,  Cbe  defendant  went 
to  lunch.  He  returned  while  the  detectives 
were  there.  He  was  gone  about  three-quar- 
ters of  an  hour.  Defendant  explained  to  the 
detectives  that  he  had  called  them  to  inves- 
tigate; that  lots  of  articles  had  been  re- 
ported missing  that  had  not  been  turned  In, 
and  he  wanted  them,  if  possible,  to  ascertain  ** 
if  any  of  Ms  empioyiB  were  dishonest.  They 
wait  then  to  where  the  plakitiff  was,  and 
Watters  asked  her  If  she  had  found  anything, 
and  she  said,  "Yes,"  and  handed  the  brooch 
over  to  them,  together  with  the  handker- 
chlefa  She  was  then  told  that  a  ring  bad 
been  lost,  and  was  asked  if  she  had  it  She 
told  them  she  had  found  no  ring.  They 
were  th«i  informed  by  Carter,  the  head  jan- 
itor, that  ttie  plaintiff  was  not  working 
there  at  the  time  the  ring  was  lost;  that  she 
had  begun  work  only  the  evening  before. 
She  was  thereupon  arrested,  and  taken  to 
the  dty  Jail,  and  locked  up  for  the  night 
and  not  released  until  the  next  morning 
about  10:80  a.  m. 

That  she  was  wrongfully  arrested  Is  ap- 
parent    Hie  only   question   submitted   Is: 
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Is  Che  defendant  tesponsible  for  It?     Tbe 
plaintiff  testlfles: 

"I  was  doing  my  work  just  as  I  was  instruct- 
ed— picking  up  all  articles  I  saw  on  the  floor; 
and  Mr.  Getchell  [the  defendant]  came  down 
to  where  I  was  standing  and  asked  me  if  I 
found  anything.  He  and  Walters  came  up  to 
where  I  was  working.  I  said,  'Yes,  I  did/and 
handed  it  to  him.  Mr.  Getchell  said,  'What 
else  did  you  pick  up?'  I  said,  'I  didn't  pick  up 
anything  else.'  He  said,  'You  picked  up  three 
or  four  things  right  down  there  in  front;  I  was 
watcliing  you.'  I  said,  'I  didn't  pick  up  any- 
thing, only  two  or  three  handkerchiefs;  here 
they  are.'  [This  testimony  is  corroborated  by 
the  defendant's  testimony.]  I  told  hup  that 
the  brooch  or  whatever  it  was  that  I  nad  al- 
ready given  to  Mr.  Watters  was  all  I  had.  I 
Iwd  picked  it  np  and  hung  it  on  my  belt,  be- 
cause I  didn't  have  any  other  place  to  put  it. 
He  took  the  brooch  and  looked  at  it.  and  I 
asked  if  that  was  what  was  lost,  and  ne  said, 
'No,  this  was  just  a  cheap  thing  I  pot  down 
there  as  a  decor;  where  is  tliat  diamond  ring 
you  picked  up?'  I  told  him  that  was  all  I 
had  found.  He  said,  'There  was  a  diamond 
ring  lost  around  there,  and  we  want  to  know 
who  has  got  it;  we  want  you  to  dig  It  up.'  I 
told  him  I  didn't  know  anything  about  the  ring. 
Then  two  other  men  came  in  and  said,  'Where 
is  that  ring?  You  have  got  it,  so  dig  It  np. 
What  Is  your  name?*  I  told  them  my  name. 
They  asked  me  where  I  lived,  and  I  told  them. 
One  of  them  said,  'You  have  been  stealing  stuff 
around  here  for  a  long  time,  and  we  are  going 
over  to  your  house  and  search  it.'  They  again 
asked  me  where  I  lived,  and  I  told  them  I  had 
already  informed  them ;  that  if  they  wanted  to 
go  over  to  my  house  and  search  it  to  go  ahead, 
llien  they  asked  me  again  for  my  name,  and  I 
refused  to  repeat  it  I  said,  'I  have  told  you 
once,  and  I  don't  think  it  necessary  to  tell  yon 
any  more.'  He  said,  'You  have  got  that  dia- 
mond ring;  we  are  going  to  see  about  it' 
The  defendant  and  the  other  man  went  off  a 
short  way  and  talked  between  themselves.  The 
oflScer  said  to  Mr.  Getchell,  'What  shall  we  do? 
Shall  we  take  her  down?'  And  Mr.  Oet<^eU 
nodded  liis  head,  'Yes.'  The  officer  said,  'WeU, 
you  come  and  go  with  me.'  Mr.  Getchell  was 
standing  there  looking  on.  I  went  into  the 
dressing  room  to  diange  my  dress,  and  when  I 
came  out,  Carter,  tb«  head  janitor,  said,  'Tliat 
woman  was  not  working  here  when  that  dia- 
mond ring  was  stole,'  and  I  said,  'I  was  not 
w^jrking  here;  I  just  started  to  wort  yester- 
day.' The  officers  said,  'We  will  take  you  down 
anyway.'  I  said  to  Mr.  GetcheU,  *I  was  not 
working  here.'  They  took  me  down  to  the  po- 
lice station,  and  took  me  into  a  room  before 
some  man.  They  said,  "This  is  a  woman  caught 
stealing  things  at  the  Princess  Theater;  Get- 
chell will  be  down  in  the  morning  and  file  charg- 
es against  her.'  They  again  asked  me  my  name. 
I  told  them  I  wouldn't  give  it.  I  didn  t  want 
my  name  in  the  paper.  They  said,  'You  will 
have  to  give  your  name,'  I  said,  'I  have  never 
been  arrested  before,  and  I  don't  want  my  name 
to  be  in  the  paper.'  I  told  them  at  the  po- 
lice station  where  I  lived,  but  would  not  give 
my  name.  They  took  me  across  the  hall,  open- 
ed some  big  iron  doors,  pushed  me  in  there, 
and  slammed  them  shut,  and  told  the  matron 
to  search  me  and  see  what  I  had.  I  sat  there 
all  night.  The  next  morning  an  officer  came 
and  took  me  into  the  office  where  I  was  the 
evening  before,  and  some  officer  was  there.  He 
looked  at  the  record  and  said,  'Getchell  said 
he  woald  be  down  at  9  o'clodc  this  morning  to 
file  charges,  and  he  hasn't  come,  and  we  can- 
not keep  you  here;   so  you  can  go.'  " 

Another  witness  for  the  plaintiff  testified 
that  he  was  present  and  heard  the  conversa- 


tion at  tbe  time  plaintiff  was  arrested.    He 
testified: 

"I  heard  her  say  she  did  not  take  anything. 
Then  I  beard  Mr.  GetcheU  or  Mr.  Watters  say. 
'You  have  got  it,  and  you  might  as  well  give  it 
up.'  They  were  talking  about  the  ring.  The 
officer  said,  'What  shall  we  do  with  her?'  Mr. 
Getchell  and  Mr.  Watters  boOi  were  there  when 
they  said  that  I  think  Mr.  GetcheU  was  the 
man  who  said,  'Take  her  down.'  A  little  while 
afterwards  they  took  her  out  of  the  door.  I 
know  Mr.  Getchell's  voice,  and  I  think  it  was 
he  who  said  "Take  her  down.' " 

Jolm  Garter,  tbe  head  Janitor,  testified; 

"I  remember  Mr.  Watters  coming  in  and  ask- 
ing if  there  was  anything  found.  I  told  him, 
'No,  I  had  not  found  anything,'  and  she  [the 
plaintiff]  said,  'I  did,  and  here  it  is,'  and  she 
gave  it  to  him.  She  was  at  work  when  tliis  in- 
quiry was  made.  Mr.  Watters  and  Mr.  Get- 
chell then  came  in  and  questioned  her  about  a 
ring,,  and  she  said  she  didn't  know  anything 
about  it.  Then  two  strange  men  came  in  and 
they  all  talked  to  her.  I  finally  heard  one  of 
them  say,  'What  shall  we  do?'  Some  one  said. 
'Take  her  down.'  When  they  started  out,  I 
said,  'The  lady  was  not  working  here  when 
that  ring  was  lost'  Tbe  ring  was  lost  on 
Thursday,  and  I  knew  she  was  not  working  here 
then." 

The  defendant  testifled  as  to  his  suspicion, 
and  to  placing  the  decoy,  concealing  himself, 
and  watching  to  see  whether  anybody  pick- 
ed it  up.  He  says  he  saw  the  plaintiff  pidi  up 
something.  He  wen.t  down  and  talked  the 
matter  over  with.  Watters,  then  went  down 
to  the  box  office  and  Inquired  whether  any 
thing  had  been  turned  In,  fomid  lliat  nothing 
had  been  tnroed  in,  and  tallted  then  with  Wat- 
ters as  to  what  was  the  best  to  be  doneL  Wat- 
ters suggested  that  the  matter  be  turned  over 
to  the  detectives  and  let  them  handle  it 
Watters  telephoned  to  tbe  police  department 
and  asked  th^n  to  send  up  &  detectire.  He 
testifled: 

"I  then  went  home  to  lunch,  and  he  said  he 
would  have  the  detectives  there  when  I  got 
back.  When  I  returned  from  lunch,  I  talked 
with  the  detectives  about  the  matter.  I  saw 
the  articles  picked  up.  I  explained  to  the  de- 
tectirea  what  I  had  done.  I  told  them  that 
I  had  called  them  to  investigate  the  case  of 
having  lots  of  articles  reported  as  missing  and 
not  being  turned  in.  Watters  went  first,  and 
called  to  Carter,  and  asked  if  axfOuag  had 
been  found;  then  asked  the  plaintiff  if  she  had 
found  anything,  and  she  said,  'Yes,'  and  handed 
over  the  brooch  that  had  been  put  down  in  the 
theater.  The  officers  told  her  that  there  tiad 
been  quite  a  number  of  articles  reported  lost 
and  had  not  been  turned  in;  that  they  were  of- 
ficers, and  they  wanted  to  find  out  where  those 
things  were.  They  asked  her  her  name,  and 
where  she  lived,  and  the  refased  to  give  her 
name,  and  refused  to  tell  where  she  lived.  We 
all  asked  her  her  name  many  times,  and  she 
got  very  indignant  about  it,  and  said,  because 
she  was  a  cotored  lady,  they  were  picking  on 
her.  We  all  asked  her  her  name  a  number  of 
times,  and  she  did  not  tell  any  of  us  her  name 
and  address.  Mr.  Watters  and  the  officers  also 
interrogated  her  about  the  ring.  She  said  she 
didn't  know  anything  about  it  I  didn't  know 
then  how  long  she  had  been  employed  there. 
until  Carter  called  me  to  one  side  and  told  mf 
that  the  woman  didn't  work  there  when  it  wa«; 
claimed  the  ring  was  lost'  I  asked  him  what 
her  name  was,  and  he  said  he  didn't  know,  and 
didn't  know  whese  she  lived," 
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Defendaal;  tben  dalms  that  he  directed  the 
officers  not  to  arrest  her — that  there  was 
Qothliig  against  her;    but  the  officer  said: 

"She  is  acting  rery  suapidoua,  for  the  simple 
reason  that  she  won't  give  her  name  and  ad- 
dress, and  I  am  going  to  take  her  down,  if  she 
doesn't  tell  me,  and  bold  her  on  saspicion,  and 
sweat  her  oat.  I  thinic  I  can  find  something 
about  that  ring." 

I  told  him  not  to  do  that.   He  said : 
"This  is  up  to  me,  and  I  am  going  to  take 

her  down,  if  she  don't  give  me  her  name  and 

address." 

After  that  he  asked  her  her  name  and 
address  several  times,  and  she  refused  to  give 
it.  The  officer  said  that,  If  she  would  give  her 
name  and  address,  that  would  end  it  with 
him;  that  he  was  going  to  take  ber  down 
with  him  If  she  did  not  give  her  name  and 
address.  He  denies  that  be  directed  the 
officer  to  arrest  ber,  or  authorized  the  offi- 
cer, by  direction  or  otherwise,  to  make  the 
arrest    He  says: 

"In  fact.  I  told  him  not  to  take  her  to  the 
station;  that  Z  covUd  pot  see  where  any  good 
was  going  to  come  of  It;  and  the  officer  said, 
'Very  fre^nenUy,  when  people  act  as  this 
lady  is  doing,  and  won't  give  their  names  and 
addresses,  and  I  get  tbem  down  there,  I  find 
out  a  lot  more  at  the  station  than  I  can  any 
place  else." 

He  was  then  asked  this  question: 
"What  is  the  fact  as  to  whether  or  not  you 
were  trying  to  find,  if  possible,  any  information 
as  to  what  had  happened  to  that  diamond  ring 
in  this  proceeding?  A.  We  simply  wanted  to 
ascertain  if  we  had  anybody  in  our  employ  in 
our  janitor  department  that  was  not  being  hon- 
est, or  was  not  taming  in  articles  that  they 
had  foond  and  picked  up.  I  didn't  know  wheth- 
er the  janitors  were  carrying  away  tlungs  from 
the  theater  or  not.  I  wanted  to  find  out.  I 
told  the  officers  what  I  knew  of  the  situation 
as  nearly  as  I  could." 

One  of  the  officers  who  made  the  arrest 
called  for  the  defendant,  among  other  things, 
said: 

"After  I  talked  with  her,  she  refused  to  give 
me  her  name  and  address.  I  told  him  I  didn't 
think  there  was  mach  doing.  I  didn't  think 
there  was  much  of  a  case,  but  I  would  take  the 
chance,  and  take  her  down  to  headquarters, 
and  talk  to  her  at  headquarters,  and  maybe 
she  would  talk  then.  I  asked,  In  the  theater, 
if  she  had  feund  anyOing,  and  she  said  she  had 
foond  the  snnburst,  and  turned  it  in  to  the 
head  janitor.  I  asked  her  her  name  more  than 
once,  a  dozen  times,  and  showed  her  my  badge ; 
bat  she  said  that  It  was  none  of  my  business 
what  her  name  was,  or  where  she  Hved,  and 
refosed  to  tell  me.  She  never  did  tell  me  her 
name  in  the  theater.  I  told  her  that  if  aha 
didn't  tell  me  her  name  and  address  it  would 
put  her  in  a  bad  light;  that  I  would  have  to 
bold  her  for  investi^tion,  and  have  the  chief 
of  detectives  investigate  the  case  next  day. 
The  defendant  did  not,  at  any  time,  direct  or 
suggest  to  me  that  I  should  take  her  to  the  sta- 
tion. He  told  me  that  he  didn't  think  we  had 
anytlilng  on  her  after  she  turned  over  the  piece 
of  jewdry.  He  didn't  think  we  bad  a  case.  At 
the  station  I  questioned  her  further  for  about 
an  hoar  and  a  quarter.  Neither  I  nor  the  other 
officer  had  on  uniforms  at  the  time  we  went  to 
the  Princess.  <3etcheU  was  there  all  the  time. 
I  told  her  at  the  station  that  refusing  to  give 
her  name  and  address  made  it  look  suspicious. 


She  stood  there  and  cried  and  raved,  but  didn't 
give  me  ber  name." 

This  Is  practically  all  the  testimony.  That 
the  plaintiff  had  done  nothing  that  Justified 
her  arrest  this  record  makes  plain.  That  the 
officers  were  not  Justified  In  arresting  her  Is 
equally  plain.  The  jury  is  asked  to  say  that 
sworn  officers,  charged  with  the  honest  and 
fair  enforcement  of  the  law,  arrested  this 
woman  simply  because  she  refused  to  give 
her  name  to  tbem  when  requested.  If  we 
could  believe  this,  or  If  we  thought  that  the 
jury  could  believe  this,  then  we  think  It  is 
time  that  these  officers  should  be  publicly  ad- 
monished that  the  citizen  has  some  rights 
which  the  officer  is  bound  to  respect;  that 
the  showing  of  a  badge,  even  though  worn  by 
a  police  officer,  does  not  justify  the  conduct 
here  complained  of;  and  that  refusal  to  give 
one's  name  and  address  does  not  Justify  the 
Incarceration  of  a  citizen. 

Our  statute  (section  5196  of  the  Ck>de  of 
1897)  provides  that  a  peace  officer  may  make 
an  arrest  without  a  warrant,  under  the  fol- 
lowing circumstances:  (1)  For  a  public  of- 
fense committed  or  attempted  In  his  pres- 
ence. (2)  Where  a  public  offense  has  been  in 
fact  committed,  and  he  has  reasonable  ground 
for  believing  that  the  person  to  be  arrested 
has  committed  It  The  refusal  on  the  part  of 
this  plaintiff  to  give  her  name  and  address  to 
the  officer  was  not  the  commission  of  a  public 
offense  in  the  presence  of  the  officer. 

[2]  We  think  there  was  a  clear  question 
for  the  jury  In  this  cas^  and  that  the  jury 
was  justified  in  believing  the  statements  of 
the  plaintiff,  rather  than  what  appears  to  be 
the  stultifying  evidence  of  the  defendant  and 
the  officers. 

Upon  the  whole  record  the  case  must  he  af- 
firmed, and  is  affirmed. 

Affirmed. 

PRESTON,  O.  J.,  and  WEAVER  and 
STEVENS,  JJ,  concur. 


BEYER  T.  CaaiCAGO,  R.  I.  ft  P.  RY.  CO. 

(No.  32004.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

Advkbse     Posbkssion     •s>8(4)  —  Railboad 

RioHT  of  Wat. 
Limitations  did  not  run  against  a  railroad, 
under  a  deed  in  which  the  land  reverts  to  gran- 
tor for  uonuser,  as  to  a  strip  four  feet  wide 
claimed  adversely  by  an  adjomlng  landowner, 
although  a  fence  had  been  maintained  by  the 
railroad  on  the  line  claimed  by  the  adjoining 
landowner  as  the  boundary  for  over  ten  years, 
especially  in  view  of  Code  Supp.  1913,  {  2057. 

Preston,  O.  3.,  and  Weaver  and  Evans,  JJ., 
dissenting. 

Appeal  from  District  Court,  Black  Hawk 
County;  H.  B.  Boles,  Judge. 

Suit  in  equity  to  quiet  title  for  damages 
to  real  estate.    Decree  and  judgment  in  fa- 
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vor  of  plaintiff.     Defendant  appeals.     Re- 
versed and  remanded. 

F.  W.  Sargent,  of  Des  Moines,  Hckett, 
Swisher  &  Farwell,  of  Waterloo,  and  J.  H. 
Johnson,  of  Des  Moines,  for  appellant. 

Sager,  Sweet  &  Edwards,  of  Waterloo,  for 
aiq;>eUee. 

STEVENS,  J.  Plaintiff  Is  the  owner  of  a 
one-acre  tract  of  land  somewhat  triangular 
In  form  located  on  the  east  side  of,  and  be- 
tween, a  highway,  known  as  the  Waterloo 
and  La  Porte  Clt7  road,  and  the  right  of 
way  of  the  defendant  railway  company.  She 
derived  title  thereto  through  several  mesne 
conveyances  from  James  Miles,  who  was  the 
owner  thereof,  and  planted  a  large  number 
of  fnilt  and  ornamental  trees  thereon  in 
1803,  several  of  which  were  located  upon  a 
narrow  strip,  now  claimed  by  the  defendant 
as  a  part  of  Its  right  of  way  and  which 
forms  the  subject  of  this  litigation.  The 
defendant  acquired  its  right  of  way  by  deed, 
which  conveyed  to  It  a  strip  of  land  26  feet 
in  width  on  each  side  of  the  center  line  of 
the  railroad,  to  have,  hold,  and  enjoy  forev- 
er, for  any  and  all  uses  and  purposes  In  any 
way  connected  with  the  construction,  pres- 
ervation, occupation,  and  enjoyment  ttiere- 
of,  providing,  however,  that  In  ease  defend- 
ant ceased  to  permanently  use  Its  road,  or 
if  same  should  be  almndoned  or  the  route 
changed,  then  the  land  granted  should  re- 
vert to  the  grantors,  heirs,  or  assigns. 

The  strip  of  land  in  controversy  lies  im- 
mediately west  of  defendant's  right  of  way 
fence,  and  at  its  widest  place  Is  approxi- 
mately 4  feet  and  8  Inches  In  width.  On  June 
3,  1914,  defendant's  employes  entered,  and 
cat  the  trees  upon,  the  disputed  strip,  and 
plaintiff  claims  that  they  also  cut  a  cherry 
tree  upon  her  premises  outside  thereof.  Suit 
was  brought  by  her  for  damages  on  account 
of  the  removal  of  the  trees.  Defendant  filed 
answer  and  croes-petltlon  setting  up  Its 
right,  under  the  above  deed,  to  a  strip  25 
feet  In  width  as  a  right  of  way  on  each  side 
of  the  center  of  its  road  and  claimed  the 
right  to  possession  of  the  disputed  strip  as 
a  part  thereof,  subject  only  to  the  right  of  re- 
version as  above  stated.  Upon  the  Issues 
Joined,  the  cause,  upon  motion  of  def«idant, 
was  transferred  to,  and  tried  In,  equity. 

Plaintiff's  dalm  to  the  disputed  tract  is 
based  upon  adverse  possession,  and  acquies- 
cence by  defendant  in  the  right  of  way  fence 
for  more  than  ten  years  as  the  true  bound- 
ary line  between  its  right  of  way  and  plain- 
tiff's premises. 

It  was  stipulated  by  the  parties  upon  the 
trial  that  the  right  of  way  fence  at  the  point 
nearest  the  highway  crossing  was  20  feet 
and  4  indies  from  the  center  of  defendant's 
road  and  at  a  point  six  rail  lengths  south 
thereof  21  feet  and  S  Inches  from  the  cen- 
ter of  the  traclc,  thus  leaving  a  narrow  strip 
of  defendant's  original  right  of  way  of  ap- 


proximately 4  feet  in  width  outside  of  its 
right  of  way  fence.  The  stipulation  further 
provided  that  plaintiff  and  her  grantors  bad 
cultivated  the  ground  up  to  the  fence  and 
had  gathered  the  fruit  growing  thereon,  and 
that  they  had  been  In  possession  thereof  dur- 
ing all  the  time  since  the  fence  was  erected 
many  years  ago. 

Testimony  was  offered  by  plaintiff  to  the 
effect  that  about  15  years  before  this  con- 
troversy arose,  and  while  Miles  owned  the 
same,  defendant's  employes  attempted  to 
change  the  right  of  way  fence  at  the  place 
in  question  and  dug  a  string  of  post  holes 
on  her  premises  50  feet  west  of  the  center 
of  defendant's  tracli,  but  that  upon  investi- 
gation It  was  found  that  the  right  of  way 
deed  conveyed  a  strip  to  defendant  of  only 
25  feet  in  width  on  each  side  of  the  center 
of  its  road,  and  the  prc^osed  erection  of  the 
fence  along  the  line  of  the  post  holes  was 
abandoned,  and  the  fence  reconstructed  on 
its  original  line. 

Defendant's  track  approaches  the  prem- 
ises of  plaintiff  from  the  south  in  a  north- 
westerly direction,  but,  before  reaching  the 
same,  curves  farther  to  the  northwest,  and 
continues  to  curve  until  the  crossing  over 
the  Waterloo  and  La  Porte  City  highway  is 
passed.  There  was  a  large  number  of  trees 
standing  on  the  north  end  of  platntUTs  prem- 
ises which  extanded  from  the  railroad  right 
of  way  to  the  highway  fence.  The  reason 
assigned  by  defendant  for  removing  the  trees 
from  the  disputed  strip  is  that  they  were 
thick  and  the  longer  branches  extended  over 
the  right  of  way  so  far  that  they  touched 
the  cab  of  a  passing  engine,  thereby  ob- 
structing the  view  of  travelers  approaching 
the  highway  crossing  from  the  south,  so  that 
they  could  not  see  a  north-bound  train  until 
the  crossing  was  reached.  It  was  claimed 
by  defendant  that  the  obstruction  caused  by 
the  trees  rendered  the  crossing  dangerous 
and  that  several  fatal  aoddents  had  occur- 
red there.  The  evidence  does  not,  however, 
show  that  they  were  due  to  the  presence  of 
the  trees;  but  the  crossing  was  doubtless 
rendered  more  dangerous  by  them,  and  same 
were  a  menace  to  the  safety  of  travelers  up- 
on the  highway. 

The  contention  of  counsel  for  appellant  is 
that  it  never  abandoned  the  strip  in  con- 
troversy, and  that,  in  so  far  as  the  same  was 
occupied  and  used  by  plaintiff  and  her  gran- 
tors, it  was  permissive  only,  and  that  pos- 
session thereof  by  appellant  was  not  taken 
until  it  became  necessary,  in  the  operation 
of  Its  road;  that  the  doctrine  of  adverse  pos- 
session and  acquiescence  are  not  applicable 
to  the  facts;  that  plaintiffs  did  not  hold 
possession)  of  the  disputed  strip  adverse 
to  the  defendant;  that  the  right  of  way 
fence  was  not  on  the  line,  nor  was  It  ever 
so  treated;  and  that  plaintiff  acquired  no 
right  or  title  to  said  strip  by  reason  of  the 
long-continued  occupancy  and  use  thereof  by 
himself  and  granton. 
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Both  parties  rely  upon  former  decisions  of 
tbla  court  to  sustain  their  respective  theories, 
and  we  will  therefore  briefly  review  a  few 
of  the  cited  cases.  There  Is  considerable 
lack  of  harmony  In  the  decisions  of  other 
Jnrisdictions;  but  this  court  announced  the 
rule  applicable  to  the  facts  of  this  case  in 
Barlow  ▼.  G,  R.  L  *  P.  Ry.  Ca,  29  Iowa, 
276,  which  has  been  fc^owed  up  to  the  pres- 
ent time,  as  oppears  from  what  follows. 
In  that  case  It  was  held  that  the  statute  of 
limitations  does  not  aiHPly  where  the  eaae- 
meot  was  acquired  by  deed,  and  that  no 
length  of  mere  nonuser  will  operate  to  Im- 
pair or  defeat  the  right  of  way,  and  that  the 
use  of  the  premises  under  consideration  by 
the  plaintiff,  as  shown  In  that  case,  for  the 
statutory  period,  was  not  adverse  to  the 
rights  of  defendant. 

The  facts  in  the  case  at  bar  and  those  In 
Slocnmb  v.  O.,  B.  A  Q.  R.  Oo;,  67  Iowa,  676, 
U.  N.  W..  641,  are  quite  similar.  In  that  case 
plalntlfT  had  occnpled  a  portion  of  the  de- 
fendant's right  of  way  outside  of  Its  right 
of  way  fence  for  more  than  ten  years,  had 
planted  the  same  to  ehrabbery  and  fruit 
trees,  and  had  done  grading  and  filling  there- 
on for  the  pnipose  of  improving  and  beauti- 
fying the  same.  In  that  case,  the  court  held 
that,  as  the  defendant  was  entitled  to  a  rii^t 
of  way  100  feet  In  width,  or  60  feet  from 
the  center  of  the  railway  tra<&  on  each  side, 
plaintiff  was  charged  with  notice  of  the  ex- 
tent of  defendant's  ri|^t  of  way,  and  could 
readily  have  ascertained  the  true  width 
thereof.    The  court  said: 

"The  pbdntifTs  possession  was  not  adverse 
to,  nor  inconsistent  with,  the  rigrht  of  defendant 
to  occupy  the  whole  right  of  way,  whenever  it 
became  necessary  or  desirable  for  it  to  do,  so." 

Railway  Co.  v.  Hanken,  140  Iowa,  872, 
118  N.  W.  627,  19  L.  R.  A.  (N.  S.)  216,  and 
Iowa  Central  Ry.  Co.  y.  Boman,  161  Iowa, 
404.  131  N.  W.  878,  are  dted  in.  the  brief  of 
both  appellant  and  appellee,  but  principal 
reliance  is  placed  by  defendant  upon  our 
holding  in  Helmlck  v.  Ry.  Co.,  174  Iowa, 
858,  166  N.  W.  736. 

n>e  court  in  Rallwsiy  Co.  t.  Hanken, 
supra,  discusses  the  conflict  in  the  authori- 
ties in  other  Jurisdictions,  but  reaffirms  the 
doctrine  of  Slocumb  v.  C,  B.  &  Q.  R.  Co., 
sniva.  We  quote  the  following  from  the 
opinion: 

"The  line  of  decisions  last  refened  to  do- 
dares  that  possession  by  the  abutting  owner 
not  inconsistent  with  the  existence  of  tne  ease- 
ment is  permissive  only,  and  cannot  bar  the 
daim  by  the  company  when  the  property  is  re- 
quired for  the  prosecution  of  the  company's 
business.  Southern  Pacific  Co.  v.  Hyatt,  132 
Cak  240,  64  Pac.  272,  64  Ia  R.  A.  622;  RaU- 
road  V.  French,  100  Tenn.  209,  4S  S.  W.  771, 
66  Am.  St.  Rep.  752;  Spottiswoode  v.  Rail- 
way, 61  N.  J.  Law.  822,  40  Aa  805.  See  Wai^ 
Tille,  Eqni^,  J  471.  'The  point  was  not  detei^ 
mined  in  C.,  M.  &  St.  Panl  R.  Co.  v.  Snyder, 
120  Iowa,  632.  96  N.  W.  183,  but  in  Slocnmb 
V.  RaOway.  67  Iowa,  675,  11  N.  W.  641,  the 
doctrine  that  property  taken  for  the  public  use 
cannot  be  encroached  on  by  tiie  abuttinx  owner 
so  as  to  deprive  the  railroad  eompany  of  title, 


save  by  appropriation  abs(riut«ly   inconsistent 

-ndth  such  use  when  needed,  finds  approval. 
This  doctrine  is  gnite  as  applicable  to  depot 
ground  as  right  of  way  where  condemned  for 
Buoh  use  or  actually  oecnpied  for  that  purpose. 
The  difference  to  be  notea  is  this:  The  statute 
determines  the  width  of  a  right  of  way,  while 
the  extent  of  depot  ground  depends  on  the  ne- 
cessities of  the  company." 

The  court  emphasized  the  fact  that  the 
land  In  controversy  had  never  been  devoted 
to  public  use,  and  It  was  not  shown  that 
same  would  ever  be  needed  by  the  plaintiff 
in  the  transaction  of  its  business,  and  there- 
fore the  doctrine  of  the  Slocumb  Case  was 
not  applicabla 

The  court  In  Iowa  Central  Ry.  Ooi.  v.  Ho- 
man,  supra,  said: 

"In  tiie  case  at  bar,  as  already  indicated,  the 
company  never  made  any  use  of  the  strip  in  con- 
troversy, putilic  or  otherwise.  •  •  •  There  is 
no  attempt  made  in  the  evidence  to  show  that 
the  company  will  have  any  public  use  for  this 
strip  in  the  fntnra  It  is  said  in  argument 
that  the  company  needs  it  for  the  purpose  of 
trimming  or  cntting  trees  thereon  which  obstruct 
the  view  of  the  rulway  crossing.  Plaintiff  of- 
fered no  evidence,  however,  on  that  subject. 
We  have,  therefore,  a  clear  case,  not  only  of 
want  of  actual  possession,  but  an  absence  of 
necesssity  for  pnolic  use  either  past  or  future. 
And  ws  see  no  way  to  distingnish  the  case 
from  the  Hanken  Case,  supra." 

The  dedsloD  In  the  above  case  was  by  a 
divided  court;  the  division,  however,  turned 
upon  the  question  whether  the  doctrine  of 
the  Slocnmb  and  other  cases  wffl  applicable 
to  the  facta  under  consideration  and  not 
to  a  difference  in  opinion  as  to  the  sonnd- 
ness  of  the  holding  in  the  Slocumb  Case. 
The  decision  of  the  court  In  the  Helmlck 
Cam  is  not  Inconalstent  with  the  doctrine 
of  th»  above  cases.  It  must  be  read  and 
analysed  with  t«faraice  to  the  peculiar  facts 
involved,  ^nie  conclusion  reached  by  ttie 
court  ta  entirely  sound. 

There  is  little  controversy  in  the  facta  in 
the  case  at  bar,  but  It  is  rigorously  Insisted 
by  counsel  for  appellee  that  the  evidence 
offered  to  show  the  alleged  dangerous  char- 
acter of  the  crossing  and  that  the  disputed 
strip  was  neoeasary  in  the  operation  of  its 
road  is  wholly  immaterial.  -The  deed  in 
Barlow  V.  Ry.  Co.,  supra,  contained  provi- 
sions stmllar  to  those  in  the  deed  conveytng 
the  right  of  way  to  defendant  The  court 
in  that  case  held  that  the  legal  effect  of  the 
inatnunent  was  to  convey  only  a  right  of 
way.  The  trees,  consisting  of  dierry,  plum, 
and  maple,  were  planted  in  1898.  For  sev- 
eral years  the  defendant's  employte  cut  the 
overlianging  brandies,  so  as  to  remove  the 
obstruction  bo  tar  as  possible  without  cut- 
ting the  treea  That  the  trees  materially 
obstructed  the  view  of  an  approaching,  north- 
bound train  at  the  highway  crossing  Is  ap- 
parent from  the  evidence,  and,  it  need  not 
be  added,  necessarily  contributed  to  some 
extent  at  least  to  render  the  crossing  more 
dangerons.  Railway  companies  are  not  re- 
quired to  fence  their  rii^t  of  way  in  this 
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state  but  only  their  tracks.  Sertlon  20&7, 
STipplement  to  the  Code,  1913.  The  reqttlre- 
ment  of  the  statute  that  tb^r  tracks  be  fenc- 
ed Is  intended  for  th«  protection  of  stock, 
and  the  rlj^t  of  defendant  to  the  use  of  its 
entire  right  of  way,  whenerer  the  same  be- 
comes necessary  in  the  operation  of  Its  road 
or  the  transaction  of  its  business,  is  not  la 
any  way  affected  thereby.  In  fact,  railroad 
companies  commonly  use,  especially  where 
there  Is  but  a  single  track,  only  a  small  part 
of  its  right  of  way,  but  it  is  given  the  right 
by  statute  to  the  use  of  a  strip  100  feet  in 
width,  if  necessary,  in  the  transaction  of  its 
business.  The  erid^ice,  however,  in  this 
case,  shows  that  the  right  of  way  at  the 
place  in  question  was  but  50  feet  In  width. 
It  iB  not  contended  that  the  disputed  strip 
is  not  a  part  of  the  right  of  way  granted  to 
defendant.  The  doctrine  announced  In  the 
Barlow  Case  has  been  consistently  adhered 
to  from  the  time  of  Its  annduncement  to  the 
present  day.«  A  clear  distinction  exists  be- 
tween the  facts  in  the  cases  la  which  the 
doctrine  of  the  Barlow  and  Slocumb  Cases 
was  not  applied  and  the  facts  In  the  case  at 
bar.  The  possession  of  plaintiff  and  her 
grantors  was  clearly  permissive  only,  and 
was  not  adverse  to  the  defendant  nor  Inaon- 
slstent  with  Its  right  to  the  use  thereof  when- 
ever the  pubUc  safety  and  the  operation  of 
its  road  and  the  transaction,  of  its  business 
rendered  the  occupation  thereof  necessary. 
The  evidence  offered  by  defendant  up(m,this 
question  was  tbnefore  material  and  com- 
petent 

So  far  as  the  evidence  discloses,  the  at- 
tempt, upon  the  part  of  the  employes  of  de- 
fendant, to  erect  a  right  of  way  fence  GO 
feet  west  of  the  cmter  of  Its  track  while 
Miles  owned  the  land,  was  made  i^on  the 
belief  that  the  right  of  way  was  100  feet 
In  width  and  that  the  fence  was  reconstruct- 
ed upon  the  original  line  without  measure- 
ment or  survey  to  determine  the  exact  line. 
EMdeotly,  the  fence  gang  rebuilt  the  fence 
upon  the  original  lino,  because  it  could  not 
be  removed  as  contemplated,  and  not  Id  rec- 
ognition of  some  pretended  claim  of  Miles 
to  the  ownership  of  the  disputed  tract 

It  appears  from  the  evidence  that  one  of 
the  fruit  trees  destroyed  was  upon  premises 
belonging  to  plaintiff.  The  ervldence  relates 
to  the  damages  claimed  by  plaintiff  on  ac- 
count of  the  removal  of  the  tree  In  question 
and  the  large  number  of  trees  ftom  the  dis- 
puted strip.  We  are  tJierefore  imable  to 
determine  the  extent  of  plaintiff's  damages 
on  account  of  the  removal  of  the  tree  from 
her  premises.  The  decree  of  the  court  be- 
low, for  the  reasons  above  pointed  out,  must 
be  reversed ;  but  the  cause  will  be  remanded 
to  the  district  court  for  further  proceedings 
in  harmony  with  this  opinion  to  determine 
plaintiff's  damages. 

Keveraed  and  remanded. 


LADD,  SAUNOBS,  and  GATNOR,  33^ 
concur. 

WEAVER,  J.  (dissenting).  I.  I  am  per- 
suaded that  the  foregoing  opinion  is  out  of 
harmcHiy  with  our  precedents  and  Is  nnaouod 
in  principle.  The  case  of  Barlow  v.  R.  R. 
Co.,  29  Iowa,  276,  does  not  appear  to  be  in 
point  There  the  landowner  had  sold  and 
conveyed  a  right  of  way  for  a  projected  rail- 
way and  there  was  nothing  in  the  convey- 
ance limiting  or  prescribing  the  time  within 
which  the  grantee  should  take  possession  or 
build  the  road.  Later  and  after  several 
years,  the  grantee  of  the  easanent  conveyed 
it  to  another  company  which  took  possession 
and  used  it  The  owner  of  the  land  from 
which  the  rl^t  of  way  had  been  carved 
out,  taking  the  position  that  because  of  the 
delay  in  constructing  the  road  the  easement 
bad  been  lost  by  nonuser,  brought  an  action 
to  recover  damages  on  account  of  taking 
the  right  of  way  by  the  second  company. 
The  court  expressly  found  that  there  had 
been  no  adverse  possession  of  the  right  of 
way  and  that  a  mere  nonuser  did  not  work 
a  loss  or  forfeiture  of  the  easement.  It  did 
not  hold  that  there  could  be  no  loss  of  sndi 
an  easement  by  adverse  possession  under  any 
circumstances,  and,  indeed,  under  the  record 
as  there  made,  sudi  a  holding  would  have 
been  dictum.  The  case  presented  no  question 
of  disputed  boundary  lines  or  of  acquiescence 
in  any  given  Une,  and  its  decision  has  little, 
if  any,  value  in  determining  the  rights  of 
the  parties  to  the  present  ctmtroversy.  The 
case  of  Slocumb  v.  Ky.  Co.,  57  Iowa,  675,  11 
N.  W.  641,  cited  by  the  appellant,  la  more 
relevant  upon  the  issue  of  adverse  posses- 
sion, and  under  the  peculiar  facts  of  that 
case,  and  as  explained  and  awlled  In  By. 
Ca  T.  Hanken,  140  ^owa,  372,  118  N.  W.  527, 
19  L.  R.  A.  (N.  S.)  216,  and  Helmlck  v.  Ry. 
Co.,  176  Iowa,  658,  ?.66  N.  W.  736,  its  au- 
thority is  still  recognized.  It  may  be  said 
of  it,  however,  as  we  have  noted  with  refer- 
ence to  the  Barlow  Case,  it  does  not  bold 
that  a  right  of  way  easement  may  not  be 
lost  by  adverse  possession,  but  rather  that 
no  possession  or  use  will  be  considered  ad- 
verse which  Is  not  clearly  inconsistent  with 
the  right  of  the  railway  company  to  occupy 
the  whole  right  of  way  when  !t  elects  to  exer- 
cise such  right  The  opinion  in  Ry.  Co.  v. 
Snyder,  120  Iowa,  532,  95  N.  W.  183,  states 
the  doctrine  with  the  same  limitation;  that 
is,  that  possession  taken  of  part  of  a  rlg^t 
of  way  by  an  adjoining  owner  will  not  be 
adverse  "unless  there  is  some  unequivocal 
act  on  his  part  brought  home  to  the  kn»wl- 
edge  of  the  railroad  C(nnpany  Indicating  a 
hosUle  Intent" 

In  neither  the  Barlow,  Slocumb,  nor  Sny- 
der Cases  is  any  reference  made  to  the  doc- 
trine of  location  of  boundaries  by  acquies- 
cence which  in  later  years  has  been  Mte  of 
^e  most  Important  subjects  of  inquiry  In  ad- 
judicating disputed  boundary  lines.    Indeed, 
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the  present  preTalllog  rule  with  refarence 
thereto  bad  Its  flrat  explicit  reoognltloD  Ut 
this  state  In  chapter  8  of  tba.  Laws  of  the 
Fifteenth  General  ABaembly,  providing  tor 
on  actl(»i  or  proceeding  "to  estaJbllsb  disputed 
C9mers  and  boundaries,"  since  embodied  in 
chapter  5,  ttt  21.  of  tbe  Code  of  1897.  For  a 
considerable  period  after  this  enactauent,  no 
special  consideration  of  the  question  was 
had  by  this  court,  and  in  the  course- of  time 
when  the  rule  of  Grube  v.  Wells,  S4  Iowa, 
148,  holding  in  effect  that  the  statute  9t  limi- 
tations would  never  run  in  favor  of  a  land- 
owner who  extends  his  possession  bejrond  the 
boundary  by  mistake,  was  found  to  be  capa- 
ble of  producing  absurd  results  if  not  applied' 
with  discrimination,  the  court  in  Miller  v. 
Mills,  111  Iowa,  654,  82  N.  W.  1038,  went  into 
a  thorough  discussion  of  the  subject,  and  It 
was  explicitly  ruled  that,  where  owners  of 
adjoining  tracts  expressly  or  tacitly  recog- 
nize a  gjven  line  or  fence  as  a  true  boundary 
between  them  and  for  ten  years  have  occu- 
pied up  to  such  line  asserting  no  claim  t» 
any  land  beyond  it,  it  is  to  be  regarded  as 
the  true  line,  although  it  may  be  demcwstra- 
ble  that  It  Is  not  the  line  of  the  government 
survey.  The  rule  so  stated  was  deduced  as 
a  logical  result  of  principles  which  had  found 
approval  in  gome  of  our  prior  decisions,  and 
much  direct  authority  for  It  was  cited  from 
the  eourts  of  other  states,  though  the  statute 
to  which  I  have  r^erred  was  not  mentioned. 
Since  the  announcement  of  that  decision.  It 
has  been  dted  and  followed  by  oa  In  cases 
too  numerous  and  too  familiar  to  call  for 
gpedflc  mention.  The  first  precedent  citing 
and  applying  this  rule  to  a  disputed  bound- 
ary between  railway  property  and  an  adja- 
cent owner  Is  By.  Co.  v.  Hanken,  140  Iowa, 
372,  118  N.  W.  527,  1»  L.  B.  A.  (N.  S.)  218. 
Tbe  oplnltm  In  that  case  was  pr^ared  by 
Mr.  Justice  Ladd,  who  also  wrote  the  Miller 
Case.  The  action  was  brought  by  a  rattway 
company  to  exclude  several  different  persons 
from  certain  tracts  of  land  claimed  by  the 
plaintiff  as  part  of  its  station  grounds,  and 
the  defendants  in  resistance  to  such  claim 
plead  both  the  statute  of  limitations  and  the 
alleged  acquiescence  of  both  parties  in  the 
boundary  claimed  by  the  defendants  for  mors 
than  ten  years.  The  opinion  finds  that  the 
plea  of  adverse  possession  was  not  sustained 
by  the  proof,  but  that  the  defense  of  ac- 
quiescence bad  been  fully  establlAed.  In 
so  holding  the  court  says: 

"The  inference  of  an  agreement  upon  a  bonnd- 
•ry  does  not  arise  frtNoi  the  obligation  to  fence 
or  otherwise  mark  the  division  line,  though  this 
may  add  strength  thereto,  but  from  the  fact 
that  one  or  both  the  adjoining  owners  have  in 
fact  definitely  defined  such  line  by  erecting  a 
fence  or  other  monument  thereon,  and  both  have 
treated  the  same  as  fixing  the  boundary  be- 
tween them  for  snch  length  of  time  that  neither 
onght  to  be  heard  to  deny  that  it  is  In  fact  what 
both  have  by  their  conduct  declared  it." 

We  next  find  the  question  raised  In  Hel- 
mlc*  V.  By.  Co.,  174  Iowa,  «58,  156  N.  W. 
736.    Tbere^  as  in  the  Hanken  Case,  the  plea 


of  advene  i>ossessioik  was  aobordlnated  to 
that  of  acquiescence.  In  that  case,  as  In 
this,  the  dispute  was  over  a  narrow  strip  of 
land,  and,  while  tlie  defense  of  adverse  pos- 
secislon  was  discussed  and  apparently 
thought  to  be  good,  the  plea  of  acquiescence 
was  held  to  have  been  well  sustained.  In 
this  oonnectlcHi,  the  opinion  quotes  from  the 
Hanken  Case  the  following,  whidi  is  also 
very  appropriate  to  the  facts  In  the  present 
record: 

"Bven  thoQ^  neither  defendants  nor  plain- 
tiff were  bound  to  erect  the  division  fences,  they 
were  erected,  and  have  been  maintained,  and 
this  was  notice  to  all  of  them  of  the  claim  that 
they  marked  the  boundary  between  the  depot 
ground  and  the  several  lots.  No  objection  was 
raiaed  thereto  for  more  than  20  jears,  and  from 
its  long  silence  plaintiff  (the  railway  company) 
must  be  presumed  to  have  acquiesced  in  this 
claim." 

The  parties  to  this  case  did  put  up  a  fence 
between  them;  they  did  occupy  to  the  fence 
on  either  side;  plaintiff  did  work  upon  and 
improve  the  narrow  strip  on  her  side  In  a 
manner  clearly  indicating  her  claim  of  right 
to  the  land.  This  was  done  under  the  eye  of 
the  railroad  company  for  16  years  or  more, 
and  the  company  manifested  its  acquiesc^tce 
la  her  claim,  not  only  by  Its  prolonged  sit 
lence,  but  also  by  its  act  in  cutting  for  sev- 
eral years  the  branches  of  plaintiff's  trees 
which  overhung  the  right  of  way  from  her 
Inelosure.  That  is,  Instead  of  removing  the 
trees  entirely  which.  If  the  company's  claims 
now  made  are  correct.  It  could  have  done,  it 
trimmed  back  only  the  branches  which  over- 
hung Its  undisputed  right  of  way — an  act  in 
perfect  keeping  with  a  recognition  of  her 
ownership  up  to  the  teoce.  That  there  was 
a  mutual  and  entire  acquiescence  in  the  line 
aa  mailed  by  the  leaee  Is  scarcely  open  to 
doubt 

II.  Is  there  anything  In  our  written  or  un- 
written law  which  exempts  a  railway  com- 
pany from  the  effect  of  Its  acquiescence  in  a 
boundary  line?  1  have  no  hesltaOon  in  saying 
there  Is  not.  While  the  law  permits  a  com- 
pany to  condemn  h  right  of  way  up  to  100  feet 
In  widfb,  the  company  is  under  no  obligation 
to  acquire  or  maintain  It  up  to  any  given 
width.  The  provision  for  100  feet  la  simply  a 
limit  beyond  which  the  company  has  no  right 
to  condemn.  There  is  no  minimum  limit  In 
ttae  statuta  If  this  company  had  sold  or  quit- 
claimed that  four-foot  strip  to  the  plaintiff, 
WOuM'  not  her  tltiebd  untmptacfllaJDle^agalsst 
any  further  claim  of  right  or  title  in  Her 
grantor?  If  the  boundary  between  her  prop- 
erty  and  the  company's  right  of  way  Was  In 
diJspute  or  uncertain  and  they  had  entered  in- 
to a  contract  that  the  line  of  the  fence  now 
OD  the  ground  slMUld  be  accepted  as  the  true 
line,  and  thereupon  both  parties  had  adjust- 
ed the  possession  and  use  of  their  premises 
to  correspond  to  such  line,  could  either  par- 
ty at  will  r^udlate  the  agreemrait?  These 
questions  answer  themselves,  and  every  law*- 
yer  will  say  without  hesitation  that  sucb  » 
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deed  would  be  effecttve  and  such  an  agree- 
ment enforceable.  If  this  be  true,  why  then 
wonld  not  the  same  parties  be  bonnd  by  their 
acquiescence  in  a  boundary  line  In  the  same 
mtmner  and  to  the  same  extent  that  the  re- 
spective owners  of  adjoining  farms  or  ad- 
joining town  lots  conclusively  bind  them- 
selves to  a  boundary  In  which  they  have  ac- 
quiesced for  more  than  ten  years? 

I  can  see  no  ground  upon  which  to  say  that 
the  trial  court  erred  In  its  conclusion.  The 
showing  that  the  highway  crossing  Is  made 
dangerous  by  the  presence  of  plaintiff's  trees 
on  ttie  strip  in  controversy,  or  that  the  growth 
of  the  company's  business  makes  the  use  of 
this  strip  desirable  In  the  operation  of  its 
road,  appears  to  me  whoUy  Irrelevant.  They 
constitute,  perhaps,  good  reasons  for  saying 
that  appellant  ought  not  to  acquiesce  In  the 
existing  line,  but  they  are  not  evidence  that 
it  did  not  acquiesce. 

In  my  Judgment  the  case  is  oaa  for  afflrm- 
anca 

PRESTON,  0.  J„  and  EVANS,  J,  ctmcur. 


LINN   GROVE   INDEPENDENT   CONSOt* 

SCHOOL  DIST.  V.  ROKKAN  et  al. 

(No.  82445.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

ScHoou  Awn  SOHOOL  DisTBicra  «=»38— In- 

OKFENDENT  SCHOOL  DiSTBIOTS — OkOAHIZA- 

TioNs— CosiFucTion  or  Oboanizahon. 
Failure  to  elect  a  school  treasurer  did  not 
render  proceedings  for  the  organization  of  a 
consolidated  school  district  void  or  uncompleted, 
under  Code  Snpp.  1918,  ff  2754,  2794a,  and 
Code,  i  2796. 

Appeal  from  District  Conrt,  Boena  Vista 
County;   N.  J.  Lee,  Judg& 

This  is  a  suit  In  the  name  of  an  inde- 
pendent consolidated  sdiool  corporation 
against  the  treasurer  and  board  of  directors 
of  a  raral  Independent  school  district  in- 
cluded within  the  boundaries  of  the  plaintlfF 
district,  for  an  Injunction  to  restrain  the  de- 
fendants from  taking  possession  ot,  and  pre- 
venting plaintiff  from  removing,  a  certain 
schoolbouse  and  other  school  property  of 
said  rural  district  There  was  a  decree  as 
prayed,  and  defendjants  appeal    Affirmed. 

William  Mnlvaaey,  of  Cherokee,  for  ai>- 
pellants. 

Faville  ft  Whitney,  of  Storm  Lake,  for  ai>- 
peUe& 

PER  CURIAM.  Counsel  for  appellants 
concedes  that  all  of  the  proceedings  for  the 
oi^nlzation  of  the  plaintiff  school  corpo- 
ration were  legal  and  regular,  except  the 
failure  to  dect  a  sdiool  treasurer  at  the 
election  at  which  a  board  of  directors  was 
elected.  It  is  counsel's  contrition  that  the 
failure  to  elect  a  school  treasurer  rendered 
all  of  the  proceedings  for  the  organization 


of  the  consolidated  district  null  and  void, 
and  that  plalntifl  Is  therefore  without  au- 
thority to  maintain  this  suit 

The  plaintiff  corporation  includes  the  in- 
corporated town  of  Linn  Grove  and  some 
rural  territory.  Immediately  after  the  or- 
ganization of  the  new  board,  it  proceeded  to 
the  election  of  a  president  and  secretary 
and  a  8cho(d  treasurer.  It  Is  conceded  that 
no  candidate  for  treasury-  was  printed  up- 
on the  ballots  used  at  the  election  of  the 
board  of  directors,  nor  blank  space  left  upon 
the  ballot  in  which  to  write  the  name  of 
candidates  therefor. 

Section  2794a  of  the  1913  Supplonent  to 
the  Code  provides  as  follows: 

"If  a  majority  of  the  votes  so  cast  in  each 
territory  shall  be  in  favor  of  such  independent 
organization,  the  organization  of  the  pr(^>o«ed 
consolidated  indep^ident  school  corporation  shall 
be  completed  by  the  election  of  a  .board  of  di- 
rectors for  said  school  corporation,  as  provided 
in  section  twenty-seven  hundred  and  ninety-five 
of  the  Code,  and  when  so  organized  shall  not 
be  reduced  to  less  than  sixteen  sections  unless 
dissolved  as  provided  by  thte  act" 

Section  2795  of  the  Code  above  referred  to 
is  as  follows: 

"If  the  proposition  to  establish  on  independ- 
ent district  carries,  then  the  same  board  shall 
give  the  usual  notice  for  a  meeting  to  choose  a 
board  of  directors.  Two  directors  shall  be 
chosen  to  serve  until  the  next  annual  meeting, 
two  until  the  second,  and  one  until  the  Ihira 
annual  meeting  thereafter.  The  board  shall  or- 
ganise by  the  election  of  officers  in  the  usual 
manner.'' 

So  far  aa  material  to  the  issues  here  pre- 
sented, section  2754  of  the  Supplemeat  to 
the  Code  provides  as  follows: 

"  *  *  *  In  districts  composed  in  whole  or 
in  part  of  cities  or  towns,  a  treasurer  shall  be 
chosen  in  like  mani^r,  whose  term  shall  begin 
on  the  first  day  of  9uly,  unless  that  date  ftdls 
on  Sunday,  In  which  case  on  the  day  following, 
and  continue  for  two  years,  or  shall  until  his 
successor  is  elected  and  qualified." 

It  will  be  observed  that  section  2794a  pro- 
vides for  the  completion  of  tlie  organlzatimi 
of  the  proposed  consolidated  independent 
school  corporation,  by  the  election  of  a  board 
of  directors,  as  provided  in  section  2795, 
whi(di  is  quoted  above.  It  is  conceded  by 
counsel  for  appellants  that  .a  board  of  di- 
rectors was  elected,  and  that  such  election 
would  have  been  legal  if  a  school  treasurer 
had  been  voted  for,  or  elected  at  the  same 
time.  The  statute,  however,  does  not  re- 
quire the  election  of  a  treasurer  to  complete 
the  organizaticm  of  the  corporation,  but  a 
board  of  directors.  The  office  of  the  treas- 
urer Is  to  receive,  disburse,  and  account  for 
funds  coming  Into  his  possession  by  virtue 
of  his  office.  The  board  of  directors  are  the 
executive  officers  and  liave  the  management 
of  the  affairs  of  the  corporation.  When 
elected,  the  board  is  empowered  to  pnxjeed 
under  the  statute  to  the  performance  of  its 
official  duties.  The  legal  organisation  of 
the  corporation  did  not  depend  upon  the 
election  of  a  board  of  directors  and  a  treas- 
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urer,  but  waa  ocxnpleted  by  the  eleeUoa  of  a 
board  of  directors  only.  This  is  in  liarm<my 
with  the  provisions  of  section  2754,  quoted 
above.  Otunael  for  appellants  does  not  chal- 
lenge the  right  of  plaintiff  to  the  relief  de- 
manded If  the  organization  of  the  conaoll- 
dated  district  was  legally  consomnkated,  and 
we  are  not,  therefore,  called  upon  to  decide 
whether  the  election  of  the  treasurer  by  the 
board  of  directors  at  Its  first  meeting  was 
legal. 

The  sole  argument  and  contention  of  coun- 
sel for  appellants  is  that  the  plalntlfl!  school 
corporation  did  not  complete  Its  organiza- 
tion and  has  no  legal  existence  as  such. 
The  provisions  of  the  statute  quoted  above 
are  clear,  certain,  and  definite,  and  require 
no  interpretation  or  construction.  Tbe  or- 
ganization of  the  school  corporation  was 
completed  by  the  election  of  a  board  of  di- 
rectors and  was  not  deprived  of  power  to 
act  as  such  and  to  maintain  this  action  be- 
cause the  electors  failed  to  elect  a  school 
treasurer  when  directors  were  chosen. 

The  court  beloV  rightly  held  that  plain- 
tiff was  legally  organized,  and  that  its 
board  of  directors  were  legally  quallQed  and 
authorized  to  iwrform  the  regular  duties  of 
such  officers,  and  its  Judgment  is  afltoned. 

PKE8T0N,  C.  J.,  and  GAYNOB,  WEAV- 
ER, and  STEVENS,  JJ.,  concur. 


STATE  V.  ALEXANDER.     (No.  82348.) 
(Supreme  Ooart  of  Iowa.    Dee.  14,  1918.) 

1.  OAinna  ^attBd),  81— KBefino  Gaxbuno 
Hou8»— GoHTDrunrs  Ofvbnsk. 

The  offense  of  keeping  a  gambling  honse  is 
Dot  neceBsarily  a  continuing  one,  and  the  of- 
fense may  be  complete  even  though  the  place 
is  kept -and  maintained  bat  for  a  nbgle  da^,  «r 
for  any  definite  measurable  length  of  time. 

2.  GxiaNO  «=37&— Gavblino  Houses. 

Under  Code  1887,  f  4962,  one  in  control  of 
a  dwelling  or  building  for  legitimate  purposes 
is  guilty  of  an  offense  if  be  permits  or  suf- 
fers any  penran  to  play  at  cards  for  money. 

3.  GAiano  ^s>79— PuaoTTiiio  OAUBuiro  la 
Bdildino. 

Under  Code  1897,  {  4962,  prohibiting  one 
from  permitting  er  raffering  cards  to  be  played 
for  money  in  building  Vvpt  for  iMltimate  pnr- 
poses,  it  is  not  soffieient  to  c<mvict  to  merely 
■how  that  cards  were  played  for  money  in  de- 
fendant's presence. 

4.  Cbiuinal  Law  4s>1168(2)-rHABMi.E8s  Eb- 

KOB— BLXOnoN    BT  STATB. 

Where  an  hidictment  under  Code  1897,  | 
4962,  alleged  that  defendant  permitted  cards 
to  be  played  for  money  on  a  certain  date  "and 
divers  other  datesr"  defendant  was  not  prain- 
diced  by  a  denial  of  a  motion  to  reqnire  ute 
state  to  elect,  where  at  the  end  of  the  evidence 
for  the  state  it  elected  to  hold  the  defendant 
for  the  offense  committed  on  the  date  named  in 
the  indictment,  especially  where  state  introduc- 
ed no  evidence  regarding  other  dates. 

6.  InDIOTKBOT  and  iNrOBKATION  4^110(2)— 

SUWICJJCHOT    or   ISDIOTMBMT  —  StATITTOXT 

Offensbb. 
It  is  not  necessary  that  an  indictment  fol- 
low the  exact  wording  of  the  statute,  but  it 


must  put  before   the  mind   the  <9MidUlo&  «( 

things  against  which  the  statute  is  lodged. 
8.  Indictment  ajjd  iNFoauATioN  €=»110U.6)— 
Statutost  Lanouaoe  —  Permitting  Oam- 
buno  in  lbortimate  bcildino. 
Under  Code  1897,  |  4962,  an  indictment  for 
permitting  cards  to  be  played  for  money  in  a 
building  kept  for  legitimate  purposes  is  snbject 
to  demurrer  where  it  does  not  allege  that  de- 
fendant Buffered  or  permitted  the  games  to  be 
played,  although  it  is  not  necessary  to  follow 
wording  of  a  statute. 

7.  INDICTMENT  AND  IRFOBUATION  €=»13S(7)— 

Objections. 
Objection  raised  by  motion  after  all  the  erl- 
dence  was  in  for  a  directed  verdict  on  the 
ground  that  the  indictment  charged  no  crime 
known  to  the  laws  of  the  state  was  too  late, 
where  the  indictment  had  not  previously  been 
attacked  en  Boch  ground.   . 

8.  Cbikinai,  Law  «=s»814(l)— SuBKisaiON  or 

OaBB— INSTBDCTIONS, 

In  the  submission  of  a  case  to  the  jury  the 
state  is  limited  by  the  allegations  of  the  indict- 
ment. 

9.  CanizNAK  Law  «b»1172(9— ELuuiusbb  Eb- 

BOB— iNSIBTTOTtONS. 

An  instruction  referring  to  "wagers  made 
for  money  or  other  property  of  value"  was 
harmless,  although  the  indictment  charged  that 
the  games  were  played  for  "money,  where 
there  was  no  evidence  tending  to  show  that 
wagers  were  made  for  othfer  than  money. 

10.  Ceiminai,  Law  *=>1172(1)  —  Pbejudiciai. 

EBBOB— iNSTBUOnONB. 

Unless  an  erroneous  instmctioB  is  preindi- 
dal  to  some  right  of  a  defendant,  it  does  not 
serve  as  a  basis  for  a  reversal. 

11.  Gaming  i8=>66— PaKsuMPTioNa 

The  law  does  not  make  any  presumptions 
against  the  defendant  toaehing  any  fact  essen- 
tial to  oonstitate  his  guUt  In- cases  such  as  per- 
mitting gambling  to  be  carried  on.  except  such 
presumptions  as  are  created  by  the  statute  it- 
self. 

12.  OanaNAi.  Law  «a>1172(l)  —  Haxhubss 
Bbbob— iKsmvonoHa. 

In  a  prosecution  under  Code  1897,  I  4962, 
for  permitting  cards  to  be  played  for  money  in 
building  kept  for  legitimate  purposes,  an  in- 
struction that  any  person  who  has  charge  of  or 
attends  to  a  house  where  gambling  is  carried 
on  is  the  keeper  thereof  was  harmless,  where 
defendant  admitted  that  he  took  part  in  the 
games,  bnt  denied  that  they  wsre  played  for 
money. 

18.  Oajono  >m  iiOOCH)— PBBMmiwo  OAXBUira 
—SvmanaioT  or  Btidbncb. 

In  a  prosecution  under  Code  1897,  |  4962, 
for  permitting  cards  to  be  played  for  money 
in  a  building  used  for  legitimate  purposes,  evi- 
denee  M4  suficient  to  sustain  a  finding  that 
the  games  were  played  for  money. 

Ai>peal  from  District  Court,  Clarka  Oran- 
ty ;  H.  A.  Poller,  Judge. 

'Vot  to  be  officially  reported." 

Defendant  was  Indicted  on  a  charge  of 
gambling,  convicted,  and  appeals.  Opinion 
shows  the  facta.    Affirmed; 

O.  M.  Slaymaker,  of  Osceola,  for  aK>eUant. 
H.  M.  Havner,  Atty.  Gen.,  and  M.  L.  Tem- 
ple, (3a  Atty.,  of  Osceola,  for  the  State. 

PER  CURIAM.  The  defendant  was  indict- 
ed, prosecuted,  and  convicted  on  a  charge  of 
permitting  gambling  to  be  carried  on  In  a 
place  under  his  control  In  violation  of  sec> 
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tion  4902  of  the  Oode  of  1S97.    The  Indict- 
ment Is  In  the  following  words: 

"That  the  said  A.  B.  Alexander  did,  on  or 
about  tbe  9th  day  of  December,  in  the  year  of 
our  Lord  one  thousand  nine  bundred  sixteen, 
in  the  county  aforesaid,  willfully  and  unlawful- 
ly keep,  control,  use,  and  have  tbe  care  of  a 
certain  building  situated  on'  a  part  of  lot  4 
in  block  23  in  the  original  town  of  Osceola, 
Iowa,  at  which  playing  cards  for  money  was 
carried  on  and  practiced  at  the  date  above  set 
forth  and  divers  other  dates  to  tbe  grand  jury 
unknown,  contrary  to  the  statute  in  such  cases 
made  and  provided." 

The  defendant  urged  on  the  trial,  and  urg- 
es here,  that  the  indictment  was  bad  for  dn- 
plidty  in  that  it  charges  two  offenses.  The 
defendant,  however,  did  not  demur  or  made 
no  motion  to  qnash  the  Indictment  on  that 
ground,  but  urged  that.  Inasmuch  as  the  in- 
dictment alleges  the  commission  of  the  of- 
fense on  a  certain  date  and  at  other  dates, 
the  state  ou^t  to  be  required  to  elect  on 
which  of  these  dates,  if  either,  It  will  rely 
for  a  conviction.  With  this  thought  In  mind, 
the  defendant,  after  the  jury  was  Impaneled, 
made  bis  motion  to  require  the  state  to  elect 
the  date  upon  which  it  would  rely  for  a  con- 
viction. The  thought  of  the  defendant  seems 
to  be  that  the  crime  is  not  a  continuing  one; 
that  the  guilt,  If  any,  must  be  found  to  exist 
at  a  i>artlcular  time,  and  that  the  defendant 
was  entitled  to  know,  before  the  evidence 
commenced,  at  what  particular  time  the  state 
claimed  the  games  were  carried  on,  to  the 
end  that  the  state's  evidence  might  be  limit- 
ed to  that  i>artlcular  time,  and,  further,  that 
the  defendant,  in  his  efforts  to  procure  de- 
fensive evidence,  might  have  before  him  tbe 
time  at  which  it  Is  claimed  he  committed  the 
offense.    This  motion  was  overruled. 

[1]  It  is  true  that  the  offense  of  keeping 
a  gambling  house  is  not  necessarily  a  con- 
tinuing one.  The  offense  may  be  complete, 
even  though  it  be  shown,  that  tbe  place  kept 
OP  resorted  to  for  the  purpose  of  gambling 
Is  so  kept  and  maintained,  but  for  a  single 
day  or  for  any  definite,  measurable  length  of 
time.  See  State  v.  CTTogan,  8  Iowa,  523; 
Shldeler  v.  Tribe  of  the  Sioux,  168  Iowa,  417, 
139  N.  W.  897;  Stat©  v.  Hunter,  173  Iowa, 
at  page  640,  166  N.  W.  961.  It  may,  how- 
ever, be  continuous. 

Tbe  charge  in  tbe  Indictment  is  that  on  the 
9th  day  of  December,  1916,  the  defendant  did 
willfully  and  unlawfully  ke^,  control,  use, 
and  have  a  certain  building  in  which  at  that 
time  and  at  divers  other  times  the  laying 
of  cards  for  money  was  carried  .<«i.  The 
charge  is  that  he  kept  and  had  control  of 
the  building  on  the  9th  day  of  December, 
1916,  that  he  unlawfully  and  willfully  kept 
and  used  it^  and  that  on  that  "date  the  play- 
ing of  cards  for  money  was  carried  on  in 
the  building  and  at  divers  other  dates.  .  Sec- 
tion 4962  of  the  Code  of  1S97  provides  that, 
if  any  person  keep  a  house,  shop,  or  place 
resorted  to  for  the  purpose  of  gambling,  such 
offender  shall  be  fined  in  a  sum  not  less  than 


$00  nor  more  than  $300,  or  tf  he  permit  or 
suffer  any  person  in  any  house,  etc.  If  the 
bouse  be  fmder  his  control  or  care,  to  play 
at  cards,  etc.,  for  money  or  other  thing,  ha 
shall  be  fined  In  a  stun  not  less  than  $50  nor 
more  than  $300. 

[2, 3]  The  lndlctm«it  charges  tliat  £he 
place  in  which  the  playing  of  cards  for  mon- 
ey was  carried  on  was  tinder  his  oontxol  and 
care,  but  does  not  (Starge  that  he  permitted 
or  suffered  the  games  to  be  played,  or  that 
he  knew  that  the  games  were  l>elng  played. 
The  charge  in  the  indictment  therefore  sim- 
ply Is  that  defendant  kept  a  place  on  the 
9th  day  of  December,  that  on  tliat  date  and 
at  various  other  times  card  games  were 
played  for  money  in  the  place,  and  that  he 
had  the  use,  care,  and  control  of  the  place. 
Under  this  statute  one  may  be  convicted 
though  he  does  not  keep  the  shop  or  place 
as  a  place  resorted  to  for  the  purpose  of 
gambling,  for  he  may  keep  it  for  legitimate 
purposes,  and  yet,  under  the  provisions  of 
the  statute,  If  he  permit  o;  suffer  any  per- 
son In  the  house  or  shop  to  play  at  cards  for 
money,  he  is  guilty  of  the  offense  against 
which  the  statute  Is  lodged,  providing  It  is 
shown  that  the  place  in  whldi  the  gamUlng 
was  carried  on  was  under  his  control  or  care. 
To  meet  this  part  of  the  statute  the  diarge 
must  be  not  only  that  cards  were  played 
for  money  in  the  house  or  shop,  and  that  tbe 
bouse  or  shc^  at  the  time  was  under  his  con- 
trol or  care,  but  also  that  he  permitted  or 
suffered  it  to  be  dona  The  thought  of  the 
statute  is  that  one  cannot  be  criminally  held 
for  an  offense  of  this  kind  in  a  building  un- 
less he  permitted  or  suffered  It  to  be  ao  used. 
So  it  is  said  the  building  In  which  the  gam- 
bling is  carried  on  must  be  not  only  under  his 
control  or  care^  but  that,  while  so  imder  bis 
control  or  care,  he  permitted  its  unlawfal 
tise. 

The  statute  is  lodged  against  two  distinct 
offenses;  one  the  keeping  of  a  place  resorted 
to  for  the  purpose  of  gambling,  and  the  other 
permitting  or  suffering  gambling  in  any 
place,  though  not  kept  for  that  purpose,  by 
the  party  in  the  control  or  care  of  the  place. 
But,  however  that  may  be,  we  are  satisfied 
that  the  allegations  of  this  Indictment  In- 
volve only  the  second.  No  doubt  the  indict- 
ment could  haye  been  worded  more  definite- 
ly on  tills  point,  but  we  think  it  8nfflclai,tly 
expresses  the  idea  Involved  In  the  last  part 
of  tbe  statute.  As  said  before,  the  motion 
was  to  require  the  state  to  elect  on  what 
particular  date  It  would  rely  for  a  conviction. 
We  think  this  motion'  was  rightly  overruled, 
for  the  reason  that  the  charge  was  the  per- 
mitting or  suffering  parties  to  play  cards  for 
money  In  a  building  under  the  control  of  the 
defendant. 

[4]  At  the  conclusion  of  the  state's  testi- 
mony, the  state  elected  to  bold  the  defendant 
for  the  offense  committed  on  the  9th  day  of 
December,  1916.    nie' defendant  was  there- 
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ton  adviaed  <rf  the  time  whea  It  was  dalmed 
that  the  offense  charged  In  the  Indictment 
was  committed.  No  prejudice  resulted  to  the 
defendant  by  the  mUng  of  the  court  Fur- 
ther than  this,  the  state  Introduced  no  evi- 
dence tending  to  show  that  the  card  games 
for  money  were  played  on  any  other  day 
than  that  charged  In  the  Indictment.  All  the 
evidence  was  limited  to  the  dth  day  of  De- 
cember. The  state  elected  at  the  conclusion 
of  Its  testimony  to  stand  on  the  date  fixed  in 
the  indictment.  It  had  offered  no  testimony 
of  any  offense  charged  except  that  which  re- 
lated to  the  9th  day  of  December. 

At  the  conclusion  of  the  evidence  the  de- 
fendant moved  for  a  directed  verdict  on  the 
ground  that  the  indictment  diarged  no  crime 
known  to  the  laws  of  the  state  of  Iowa. 

[S-7]  It  will  be  noted  that  the  indictment 
does  not  follow  the  provisions  of  the  statute. 
.It  Is  not  necessary  that  an  IndictmMit  follow 
the  exact  wording  of  the  statute,  but  the  In- 
dictment must  put  before  the  mind  the  cen- 
dlUon  of  things  against  which  the  statute  is 
lodged,  it  must  charge  Oie  doing  or  the  not 
doing  of  a  thing  prohibited  before  It  charges 
a  complete  offense.  There  are  two  offenses 
involved  in  this  statute:  (1)  The  keeping  of 
a  place  resMted  to  for  the  purpose  of  gam- 
bling; and  (2)  the  x>ermittlng  or  suffering 
any  person  to  play  at  cards  or  any  game  for 
money  in  any  place  under  the  control  or  care 
of  the  person  sought  to  be  charged.  One  is 
not  guilty  of  this  last  offense  simply  be- 
cause cards  or  games  of  ciiance  are  played 
for  money  in  a  place  or  building  under  his 
control  or  care,  unless  he  suffers  or  permits 
the  games  to  be  played.  Therefore,  to  make 
him  culpable,  it  must  a]S>ear  that  be  suffer- 
ed or  permitted  games  to  be  played.  If  this 
element  is  essential  to  constitute  the  crime  iu 
proof,  it  is  essential  to  constitute  the  crime 
In  allegation.  It  will  be  noted  that  nowhere 
In  the  indictment  does  the  state  charge  that 
the  defendant  suffered  or  permitted  it  to  be 
so  used.  The  Indictment  simply  says  that  he 
kept  the  building,  had  the  care  of  it,  used 
It,  and  In  that  building  playing  cards  for 
money  was  carried  on  and  practiced  on  the 
9th  day  of  December,  191S.  It  does  not  say 
that  it  was  with  his  permission,  with  his 
knowledge,  or  that  he  suffered  or  permitted 
it  This  being  an  essential  element  of  the 
indictment,  and  material  to  constitute  crime, 
the  indictment  was  subject  to  demurrer.  The 
evidence  shows  he  was  present  and  took  part 
in  the  game  played  for  money  in  the  building. 
This  shows  that  he  suffered  and  permitted 
the  game  to  be  played.  The  Indictment  was 
not  attacked  on  this  ground  until  after  the 
evid^oe  for  the  state  was  all  in,  and  then 
only  in  a  motion  for  a  directed  verdict.  This 
was  too  late,  under  our  holding  In  State  v. 
Gardner,  174  Iowa,  748,  156  N.  W.  747,  h. 
R.  A.  1916D,  767,  Ann.  Cas.  1917D,  239. 

[t-10]  Complaint  Is  made  of  the  eighth  in- 


Btnictfcin,  in  which  the  court  told  the  jury 
that  the  defendant  ml^iit  be  eonvicted  *'if 
title  games  were  idayed  or  bets  or  wagers 
made  for  money  or  other  property  oX  value." 
a%e  complalBt  Is  that,  as  the  Indictment 
diarges  that  the  games  were  played  for  mon- 
ey, the  Jury  should  have  been  Umlted  to  that 
charge  in  finding  a  basis  for  a  verdict  against 
the  defendant  It  is  true  that  the  state  Is 
limited  by  the  allegations  of  the  indictment, 
but  no  prejudice  resulted  in  this  case,  for  the 
reason  that  there  was  no  evidence  offered 
tending  to  Show  tiiat,  if  any  gainbling  was 
carried  on  at  aU,  or  any  bets  or  wagers 
made,  tl>e  same  were  made  for  money.  Un- 
less an  instruction  is  prejudicial  to  some 
right  of  the  defendant  it  does  not  serve  as 
a  basis  for  a  reversal.  The  evidraice  showed 
that  if  any  games  oC  cards  were  i^yed  for 
money  In  this  building,  at  the  time  alleged  in 
the  indictment  the  defendant  took  part  in 
the  games.  The  court  thereupon  told  the 
Jury  that,  if  it  was  proven  beyond  a  reason- 
able doubt  that  gambling  games  were  played 
upon  the  premises,  and  the  premises  were 
tmder  the  control  of  the  defendant,  and  the 
games  were  in  his  presence,  the  law  would 
assimie  that  he  i>ermltted  the  games  to  be 
played,  but  said  all  such  facts  must  be  proven 
beyond  a  reasonable  doubt  The  defendant 
complains  of  this  instruction. 

[11,12]  The  law  does  not  make  any  pre- 
sumptions against  the  defendant  touching 
any  fact  essential  to  constitute  Ills  guilt  in 
cases  of  this  kind,  except  such  presumptions 
as  are  created  by  the  statute  itself.  The 
only  presumption  of  the  statute  is — and  this 
is  hardly  a  presumption,  but  a  fact — that  In 
a  prosecution  under  this  section  any  i>erson 
who  has  charge  of  or  attends  to  any  such 
house,  Bhop,  or  place  is  the  keeper  thereof. 
That  part  of  the  statute  evidently  refers  to 
the  keeping  of  a  house  or  shop  or  place  re- 
sorted to  for  the  purposes  of  gambling.  The 
statute  raises  no  presumption  that  the  own- 
er, or  the  one  having  the  care  or  custody  of 
a  place,  suffers  or  permits  its  use  for  unlaw- 
ful purposes  simidiy  from  proof  of  the  fact 
that  it  was  used  for  that  purpose  la  his 
presence,  and  in  this  case  the  Instruction 
cannot  be  prejudicial  to  the  defendant;  for 
it  affirmatively  aiqoears  not  only  that  he  sfuf- 
fered  or  permitted  it  to  be  used,  but  also  ttiat 
he  actually  eogaged  in  the  playing  of  games 
for  money  In  the  building  at  the  time  charg- 
ed in  the  Indictment  The  defendant  him- 
self, when  on  the  witness  stand,  conceded 
that  he  was  present  and  took  part  in  the 
games,  so  that  the  only  real  question  for  the 
Jury  was  whether  or  not  the  games  were 
played  for  money.  In  State  v.  Cooster,  10 
Iowa,  at  page  456,  complaint  being  made  of 
a  similar  Instruction  in  a  similar  case,  the 
court  said; 

"atm  It-does  not  follow  in  this  case  tliat  the 
defendant  was  prejudiced  by  this  part  of  the 
instruction,  as  tue  evidence  in  our  judgment  did 
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not  leave  the  gxaltT  knowledc*  of  the  defendant 
rectiog  upon  any  noch  presumption." 

So^  faille  we  do  not  approve  the  instrac- 
tlon.  we  do  not  reverse,  for  tbe  reason  that 
it  conid  not  be,  under  the  facts  of  this  case^ 
prejudicial  to  any  right  of  the  defendant 

It  Is  next  contended  tliat  the  evidence  does 
not  Jnstifjr  the  verdict 

[13]  The  evidence  shows  that  the  place  In 
which  the  games  were  carried  on  was  In  a 
small  building  adjacent  to  defendant's  home. 
The  evidence  tends  to  show  tiaat  oa.  this  night 
and  at  the  time  the  games  were  in  progress 
there  were  fonr  persons  present  among 
whom  was  the  defendant;  that  the  domrs 
were  locked  and  the  windows  covered  by 
blinds;  that  when  the  officers  arrived  in  the 
boUding,  they  found  the  defendant  and  bis 
associates  {laying  cards  and  money  lying  on 
the  table.  Before  entering  the  officers  heard 
some  of  tbe  parties  say  that  he  would  bet 
SO  cents.  The  defendant  undertook  to  ex- 
plain this  by  saying  that  tbe  mon«y  on  the 
table  was  there  for  the  purpose  of  paying 
for  a  padc  of  cards  that  was  purchased  by 
one  of  the  company  and  used  in  the  game; 
that  no  money  was  wagered  on  the  games 
that  were  played.  These  were  fact  questions 
for  the  Jury.  It  saw  the  witnesses  and  heard 
them  testify.  The  evidence  was  largely  dr- 
cumstantlaL  Wjb  are  not  prepared  to  say 
that  the  verdict  of  the  Jury  has  not  sufficient 
support  In  the  evidence  to  sustain  it  CMmes 
of  this  kind  are  usually  in  secret,  and  the  ap- 
parent secrecy  attending  this  game  empha- 
sizes  the  contention  of  the  state. 

There  is  nothing  In  the  objection  that  the 
venue  was  not  ajxtroved. 

Finding  no  reversible  error  In  the  case,  it 
is  affirmed. 

Affirmed. 


PBESTON,    0,    J.,    and 
STEVENS,  JJ.,  concur. 


WBAVEB    and 


CDONNELL  v.  BOABD  OF  SUP^S  et  al. 

(No.  82817.) 

(Supreme  Oonrt  of  Iowa.    Dee.  14,  1918.) 

Dkaiks  €=»82(5)— Absksbusitt— Akount. 

In  a  proceeding  to  correct  a  draiiuige  as- 
sessment, evidence  neUi  to  require  a  finding  that 
the  assessment  was  excessive. 

Am>eal  from  District  Court,  Kossath 
County;  B.  F.  Ooyle,  Judge. 

Appeal  from  a  drainage  assessment  The 
facts  are  stated  in  the  opinion.  Modified 
and  affirmed. 

HelseU  &  Helsell,  of  Ft  Dodge,  for  appel- 
lant 
Harrington  &  Dickinson,  of  Algona,  for 

appellees. 

STEVENS,  J.  Plaintiff,  who  is  the  owner 
of  the   S.    ^  of  section  36,   township  88, 


tlie  assessment  levied  against  her  land  on 
acooont  of  a  tile  drainage  improvement  es- 
tablished by  the  board  of  supervisors  of 
Kossuth  county,  and  known  as  district  No. 
108.  The  assessment  of  the  board  was  ap- 
proved by  the  district  court 

Tbe  souUi  side  of  the  S.  )i  of  platatilTs 
S.  E.  ^  was  traversed  most  of  the  way  east 
and  west  by  a  12-inch  tile,  whidi  discharged 
the  water  near  the  southeast  corner  thereof. 
The  present  Improvement  provides  for  a  14- 
inch  tile  to  run  parallel  with  plaintiff's  tUe, 
to  be  so  connected  therewith  that  both  lines 
vriU  be  used  as  a  part  of  the  public  drainage 
systwn.  Another  line  of  tiling  traversed  the 
N.  %  of  tbe  S.  E.  ^  and  extended  across 
the  comer  of  ihe  N.  B.  \i  of  tbe  S.  W.  ^  of 
plaintiff's  tract  As  a  part  of  the  drainage 
system  In  question,  about  900  feet  of  14-lndli 
and  1100  feet  of  8-inch  tile  Is  located  in  the 
public  hi^way  immediately  adjacent  to  tbe 
east  side  of  plaintiff's  tract,  and  another  line 
traverses  the  S.  ^  of  the  S.  W.  ^  in  an 
east  and  southeasterly  directlcMi. 

The  drainage  district  includes  about  85 
40-acre  tracts,  bnt  not  all  were  assessed  as 
full  40's,  and  the  cost  thereof  is  estinaated 
at  something  over  $34,000.  Appellant  con- 
tends that  her  lanUs  were  all  efficiently 
drained  before  the  establishment  of  the  dis- 
trict, and  that  the  assessment  levied  is  ex- 
cessive, unreasonable,  and  inequitable.  We 
have  experienced  considerable  difflcnlty  in 
coming  to  a  onaclusion  as  to  the  proper  das- 
siflcatlon  and  assessment  of  plaiatifTs  land, 
on  account  of  the  absence  of  the  engineer's 
map  and  other  exhibits  helpful  in  the  de- 
termination thereof.  The  record  discloses 
the  assessment  only  against  a  few  40's  im- 
mediately surrounding  the  land  of  appellant 
and  we  are  unable  to  make  comparison  of 
the  assessment  complained  of  with  that  lev- 
ied against  most  of  the  territory  within  the 
district  The  method  followed  in  classify- 
ing the  lands,  as  shown  by  the  testimony  of 
the  engineer  in  charge,  was  as  follows: 

"The  40's  w»re  treated  exactly  alike.  Mr. 
Liaage  and  Mr.  Mann  were  appraisers.  We 
went  on  every  tract  of  land  In  the  district  in 
the  same  way.  We  considered  alongh  land 
100  per  cent,  wet  land  60  per  cent,  and  high 
land  S  per  cent,  and  then  we  added  an  addition- 
al factor.  For  instance,  when  any  particular 
40  is  traversed  by  tile  line,  that  particular 
40  was  charged  for  an  8-inch  tile,  or  a  6-liich 
tile,  as  we  deemed  necessary,  to  drahi  the  land, 
the  same  as  if  each  40  had  its  own  outlet 
That  would  be  regardless  of  the  size  of  the  tile 
that  actually  traversed  that  40  acres.  We  also 
classified  each  40  in  regard  to  whether  or  not 
the  outlet  was  accessible  or  not;  that  is,  wheth- 
er the  outlet  crossed  the  40  or  came  to  the  edge 
of  the  40,  or  didn't  touch  the  40  at  aU.  If 
the  outlet  for  the  comity  tile  ran  across  the 
40  in  such  a  manner  as  to  make  the  outlet  ac- 
cessible for  other  tile,  we  dassed  that  as  100 
per  cent  for  outlet  and  figured  the  acres  'all 
as  100  per  cent  for  accessibiUty  of  other  tile. 
The  40  of  O'Donnell's  being  remote  is  dassed 
lower  than  the   one   th^  is  traversed.     We 
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O'DonneD'B  for  direct  benefit!.  We  cdnsidered 
that  the  tile  that  Mr.  CVDonneU  already  had 
in  there  would  fumieh  sufficient  drainage  lor 
those  two  40*8.  This  was  the  most  satisfac- 
tory and  equitable  plan  that  I  have  been  able 
to  discover?' 

nie  sereral  members  of  the  oommlanlon 
appointed  to  classify  tlie  land  for  assess- 
moit  testified  as  witnesses  npon  the  trial, 
and  we  gather  therefrom  that  the  Judgment 
of  the  engineer  practically  prevailed  In  the 
classification  arrived  at  Counsel  for  appel- 
lee emphasizes  their  claim  that  the  tile  on 
appellant's  land  was  Inefladent  because  with- 
out an  adequate  ontlet.  The  engineer,  how- 
ever, testified  that  the  outlet  furnished  l^ 
the  Improvement,  because  of  Insnffldeat  ca- 
pacity, ■will  be  «ily  about  75  per  cent,  effi- 
cient. It  fairly  appeant,  however,  from  the 
evidence,  that  the  outlet  of  appellant's  tile 
will-  be  much  Improved  by  the  proposed  new 
system. 

The  S.  %  of  aKieUant'B  S.  E.  14  should, 
according  to  the  dasslflcation,  be  assessed 
at  fl4i02J2;  but  a  reduction  of  $700  was 
allowed  by  the  commlssloQ  for  the  tiling  al- 
ready thereon  used  by  the  district,  and  a 
fortber  sum  of  $176.32  by  the  board  of  su- 
pervisors. The  amount  levied  against  the 
N.  %  of  the  8.  W.  %  and  the  N.  W.  ^.  of 
the  S.  B.  \i,  of  appellant's  tract  should  be 
treated  as  nominal  only,  and  the  assessment 
against  each  of  the  40*8  in  the  S.  %  of  the 
S.  E.  %  \»  much  less  than  the  amount  a»- 
sessed  against  the  40  Immediately  west 
thereof  on  the  opposite  side  of  the  highway, 
but  not  »o  favorably  situated  as  plaintiff's. 
The  N.  E.  %  of  the  S.  E.  %  was  assessed  at 
11,194.29.  That  tract  was  classified  as  fol- 
lows: Slough  .9  acres,  wet  23.1  acres,  dry 
15  ocrea  The  evidence  was  somewhat  con- 
flicting as  to  the  cnltivatabllity  of  this  tract, 
but  it  does  satisfactorily  appear  therefrom 
that  only  a  small  part  was  very  wet.  In 
comparison  with  other  lands  in  the  vicinity, 
it  appears  to  us  that  the  assessment  against 
this  tract  is  ine<]nltab1e  and  should  be  re- 
duced; that  the  appellant's  land  will  de- 
rive considerable  benefit  from  the  improve- 
ment Is  apparent,  and,  in  proportion  to  other 
lands  within  tbm  district,  does  not,  except 
the  above  tract,  appear  to  have  been  unfair- 
ly taxed. 

It  is  contended  by  counsel  for  appellee 
that  other  tracts  receiving  no  greater  bene- 
fit were  taxed  for  a  much  larger  amount; 
but  we  are  unable,  with  the  record  before 
us,  to  make  satisfactory  comparison  there- 
with. It  is  our  conclusion,  therefore^  that 
the  assessment  levied  against  the  X.  B.  ^ 
of  the  S.  E.  ^,  of  appellant's  tract  should 
be  reduced  $M0,  and  that  the  assessment 
against  the  remaining  tracts  should  not  be 
duagcd. 

nte  Judgment  of  the  district  court  should 
be  modified  in  accordance  with  this  finding, 


and  this  cause  Is  remanded  to  the  district 
court  for  decree  in  harmony  herewltii. 
Modified  and  affirmed. 

PREST<»f,  O.  J.,  and  WBAVBE  and  OAT- 
NOR,  JJ.,  concur. 


STATE  V.  LEWIS.    (No.  32231.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  OannNAi,  liAW  «s»1144<14)— Bxvibw— In- 

BTBUCnONS. 

V^ere  the  evidence  has  not  been  preserved, 
the  Supreme  Court  will  not  reverse  for  error  in 
the  instmctiona,  if,  under  any  eoncovable  state 
of  the  evideooe^  the  challenged  instruction  could 
be  approved. 

2.  Cbiminai,    I/AW    ^=>659(7)— Bkharks    of 
JuDOB— FAtLtnBE  or  AoctrsBD  TO  TsemFT. 

Where  ooansd  for  defendant  prepared  a  re- 
quest for  an  instruction  stating  the  law  appli- 
cable to  failure  of  defendant  to  testify,  and  read 
such  request  to  the  jury,  and  said  that  they 
would  be  80  charged  by  the  court,  whereupon 
the  court  with  heat  stated  that  the  matter  read 
to  them,  or  stated  to  them,  was  not  its  instruc- 
tion, and  that  Jurors  must  look  alone  to  the 
ebaige  as  it  rfioidd  finally  be  given  by  the  court, 
the  jury  could  not  have  been  misled,  where  the 
court  later  gave  proper  instructions. 

3.  Cbiuinai.    Law    «=»967(1)— Vebdiot— Ih- 
fkachvxnt. 

It  is  incompetent  for  a  Juror  to  Impeach  the 
integrity  of  a  verdict  by  a  subsequent  statement 
that  he  disregarded  or  did  not  »>mprebend  the 
meaning  of  a  rule  of  law  given'  him  by  the 
court  in  simple,  nnobscnre  words,  familiar  to 
common  usage, 

4.  CaiMiNAi.  Law  93»721(S)  —  AaouiocNT  of 

GoVRBKIr— FaILUBB  of  DxnHDANT  TO  TKB- 
TIFX. 

Although  prosecuting  attorney  should  not 
call  to  minds  of  Jury  fact  that  defendant  did 
not  testis,  the  statute  la  not  intended  to  so 
fetter  the  state  as  to  ezdnde  all  reference  to 
other  material  facts,  simplr  because  they  may 
serve  tn  remind  the  Jury  of  defendant's  ulenoe. 

Appeal  from  District  Ooutt,  Woodbury 
County;  J.  W.  Anderson,  Judge. 

The  defendant,  being  indicted  for  the  mur- 
der of  one  Gertrude  McCone,  was  convicted 
of  manslaughter,    and   appieals.     Affirmed. 

George  W.  Kephart  and  T.  r.  Bevington, 
both  of  Sioux  City,  for  appellant. 

H.  M;,  Havnw,  Atty.  Oen.,  and  F.  C.  David- 
son, Asst.  Atty.  Gen.,  for  the  State. 

PJEBR  CURIAM.  TUs  case  oomes  to  us  in 
a  shape  which  is  by  no  means  satisfactory, 
and,  were  it  not  that  it  involves  a  charge 
and  conviction  of  crime,  we  should  feel  Justi- 
fied In  declining  to  consider  it.  It  is  present- 
ed upon  a  typewritten  record,  which  Is,  of 
coorse,  permissible;  leave  having  been  ob- 
tained therefor.  But  the  record  so  presented 
Contains  no  part  of  the  testimcMiy  taken, 
offered,  or  introduced  on  the  trial,  no  ab- 
stract has  been  made,  nor  has  any  transcript, 
except  that  of  the  clerk,  been  filed  in  this 
court  We  have  In  fact  <wly  a  copy  of  the 
indictment  and  of  the  minutes  of  evidence 
bttan  the  grand  Jury,  tlie  plea  of  tbe  de- 
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fendant,  the  requests  made  by  her  connsel 
for  InstructlonB,  the  charge  giren  by  the 
court  on  Its  own  motion,  the  exceptions  of 
counsel,  the  verdict  of  the  Jury,  the  motion 
for  new  trial,  with  supporting  affldayits, 
the  court's  ruling  thereon,  and  the  Judgment 
on  the  verdict. 

[1]  While  It  Is  true  that  an  instruction  giv- 
en to  a  Jury  may  be  so  radically  wrong  as 
to  show  reversible  error,  even  where  the 
evidence  has  not  been  preserved,  yet  such 
conditions  are  rare,  and  under  all  ordinary 
circumstances  tibls  court  will  not  reverse 
for  error  in  the  instructions,  tf  under  any 
conceivable  state  of  the  evidence  the  chal- 
lenged Instruction  could  be  approved.  The 
abstract  principles  and  rules  of  law  set  forth 
In  the  charge  as  given  seem  to  l)e  correct, 
and  in  the  absence  of  any  record  showing 
error  in  their  application  to  the  concrete 
facts  we  think  the  exceptions  tliereto  muBt 
be  overruled. 

[2,  8]  The  argument  in  this  court  is  large- 
ly directed  to  an  alleged  error  of  the  court  in 
an  oral  admonition  to  the  Jury,  and  alleged 
misconduct  of  tlie  county  attorney  In  argu- 
ment. Here  again  we  have  no  record  of  the 
matters  complained  of,  except  as  they  appear 
to  be  stated  in  whole  or  in  part  In  the  argu- 
ments of  counsel  and  the  motion  for  new 
triai  with  Its  Bupportlng  affidavits.  Wo 
gather  therefrom  that  the  defenciant  did  not 
testify  in  her  own  behalf,  that  her  counsel 
prepared  a  request  for  an  instruction  stat- 
ing the  law  applicable  to  her  privilege  in 
that  respect,  and  to  the  efFeCt  of  her  failure 
to  testify,  and  in  his  closing  argument  read 
or  stated  the  substance  of  such  request  to 
the  Jury,  and  perhaps  said  to  the  Jury  that 
they  would  t>e  so  charged  by  the  court 
This  action  ijy  counsel  seems  to  have  raised 
the  temperature  of  the  court  to  a  visible  de- 
gree, and  at  the  close  of  the  argument  it 
immediately  and  with  a  touch  of  fervor  in- 
formed the  Jury  in  effect  that  it  was  not  for 
counsel  to  charge  the  Jury  as  to  the  law  of 
the  case^  that  the  matter  read  to  them  or 
stated  to  them  was  not  its  instruction,  and 
Jurors  must  look  alone  to  the  charge  as  it 
should  finally  be  given  them  by  the  court 
itself,  and  not  to  counsel  for  the  law  which 
slumld  govern  tlielT  dellberati<»is.  It  is 
claimed  for  the  appellant,  and  affidavits  of 
Jurors  are  made  to  support  it,  that  tlie 
effect  of  this  statement  by  the  court  was 
to  Impress  the  Jury  with  the  thought  that  the 
failure  of  the  defendant  to  testify  in  her 
own  behalf  was  a  circumstance  which  they 
might  consider,  as  Indicative  of  her  guilt  of 
the  offense  wiili  which  site  was  charged. 
It  seems  quite  incredible  tltat  Jurors  of  aver- 
age Intelligence  and  common  sense  oonld  be 
so  misled,  for  the  court  in  its  charge  stated 
the  proper  rule  as  provided  by  statute. 
Moreover,  we  think  it  must  l>e  hdd  incom- 
petent for  a  Juror  to  impeach  the  integrity 


of  a  verdict  by  a  subsequoit  statement  that 
he  disregarded  or  did  not  compr^end  the 
meaning  of  a  rule  of  law  given  him  by  the 
court  in  simple,  unobscure  words,  familiar 
to  common  usage.  We  find  nothing  in  this 
incident  of  the  trial  to  indicate  tliat  the  de- 
fense sufTered  substantial  prejudice  there- 
from. 

[4]  Nor  do  we  think  the  diarge  of  miscon- 
duct made  against  the  county  attorney  is 
sustained.  The  claim  in  this  respect  ia  in 
substance  that,  while  the  prosecutor  did  not 
In  express  words  mention  the  fact  that  appel- 
lant had  not  taken  the  witness  stand,  yet  he 
did  in  argument  use  language  and  gestures 
having  a  tendency  to  call  that  fact  to  the 
minds  of  the  Jury.  Prosecutors  should,  of 
course,  be  held  to  strict  observance  of  the 
statute  in  this  respect,  and  the  courts  will 
not  hesitate  to  rebuke  every  manifestation 
of  a  disposition  to  derive  the  accused  of 
the  benefit  of  the  privilege  and  protection 
so  provided ;  but  the  statute  is  not  Intended 
to  so  fetter  the  state  in  making  its  case  as 
to  exclude  all  reference  to  other  matulal 
facts,  simply  because  they  may  serve  to  re- 
mind the  Jury  of  the  defendant's  silence  in 
the  face  of  the  charge  upon  which  he  or  She 
la  being  tried. 

Other  objections  argued  have  no  sufildent 
foundation  in  the  record  presented,  or  are  gov- 
erned by  what  we  have  already  said,  and 
call  for  no  further  discussion. 

No  reversible  error  is  shown,  and  the 
Judgment  of  the  district  court  ia  affirmed. 

PBESTON,  C.  J.,  and  OATNOK,  WBA.VER, 
and  STEVENS,  JJ.,  concur. 


LEE  V.  JOSIiXN.    (No.  32180.) 
(Supreme  Court  o(  Iowa.     Dec.   14^   1918.) 

1.  liANDLOKD    AND    TENANT    «=>206— AsSIGN- 
UENT  OF   IiJlASK. 

A  provision  in  a  contract  of  sale  that  a 
loaae  was  to  he  assigned  to  the  purcliaaer  was, 
as  t>etween  the  parties,  tlie  equivalent  of  an 
actual  assignment. 

2.  Landlord  and  Tenant  $=>205  —  Assiqn- 

UENT  OF  LEASB-'BIORTS  OF  PARTIES. 

An  actual  assignment  of  a  lease  as  a  matter 
of  law  carries  to  the  assignee  the  right  to  all 
future  rents. 

3.  liANDLOBD    AND    TENANT    «=3206— ASJUQN- 

MENT  OF  Lease— Bights  of  Pabties. 
Where  landlord  took  notes  for  rent  payabi<> 
on  the  days  when  the  rent  sbonld  tall  due,  and 
then  sold  the  property  agreeing  to  assign  the 
lease,  he  could  not  defeat  purchaser's  recovery 
of  the  rents  on  the  theory  that  no  rmt  was  to 
accrue  subsequent  to  the  purchase  because  the 
notes  were  accepted  in  payment  of  rent,  when 
in  fact  they  merely  evidenced  the  debt. 

Appeal  from  District  Court,  Sac  County ; 
E.  G.  Albert,  Judge.    . 

Action  to  recover  money  had  and  received 
by  the  defendant  on  account  of  the  plalntitr. 
There  was  a  trial  to  the  court,  and  a  Judg- 
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moit  for  the  plalntlfl.    Hie  defendant  ap- 
peals.   Affirmed. 

Chaa.  D.  Goldsmltli,  at  Sac  Otty,  tor  ap- 
petlant. 
Elwood  &  Tourgee,  oC  Sac  dtj,  tor  ap- 

pellee. 

EVANS,  3.  In  January,  191(1,  tbe  plain- 
tiff entered  Into  a  written  contract  of  pur- 
chase with  the  defendant  whereby  the  plain- 
tiff agreed  to  purchase  and  the  defendant 
to  sell  a  quarter  section  of  land  then  tuider 
lease  to  one  GnstafSon.  The  contract  pro- 
vided for  a  settlement  and  conveyance  on 
May  1, 1916.  It  also  provided  that  the  plain- 
tiff should  take  the  same  subject  to  the  Ous- 
ta£Mm  lease,  and  that  he  should  receive  an 
assignment  of  the  lease  from  the  defendant. 
The  property  was  actually  conveyed  by  the 
defendant  to  the  plalntlfl  in  April,  and  settle- 
ment was  had,  but  no  actual  assignment  of  the 
lease  was  made  at  that  time.  The  Gustafson 
lease  covered  in  fact  480  acres  of  land,  includ- 
ing the  quarter  section  in  question.  The  stipu- 
lated rent  in  such  lease  was  $S  per  acre.  The 
rent  for  each  year  was  represented  by  two 
notes  of  11,200  each,  payable  October  1st  and 
Mardi  1st  respectively.  Manifestly,  if  an 
tasslgnment  of  the  lease  had  been  made  to 
the  plaintiff  as  to  the  quarter  section  pur- 
chased by  him,  it  -would  carry  to  him  one- 
third  of  the  entire  rent  stipulated  therein, 
vie  $600  per  year.  Tbe  defendant,  however, 
retaining  possession  of  the  lease,  ctdlected 
from    CRustafson   on   October    1st   the   full 

!  amount  due  from  blm,  less  $267.  In  other 
words,  she  effected  $133  of  rent  Vhich 
the  plaintiff  daims  should  have  been  paid 

:  to  him.  The  defendant  collected  such  amount 
IntentionaUy,  on  the  theory  that  such  rent 
began  to  accrue  on  March  1st,  and  that  she 
owned  the  land  until  ilay  1st,  and  was  there- 
fore entitled  to  one-sixth  of  the  annual  rent 
fbr  the  year  1916.  The  general  argument 
in  her  behalf  is  that  she  got  no  Interest  for 
her  purchase  money  between  March  1st  and 
May  Ist,  and  that  she  was  therefore  equita- 
bly entitled  to  receive  the  rent  accruing  for 
such  period.  One  trouble  with  the  argument 
is  that  It  ignores  the  provisions  of  the  con- 
tract. 

I  [1,  2}  Tbe  provision  that  the  lease  was  to 

be  assigned  to  the  plaintiff  was,  as  between 
the  parties,  the  equivBlent  of  an  actual  as- 
rignment  An  actual  assignment  would  as 
a  matter  of  law  carry  to  tbe  plaintiff  the 
right  to  all  future  rents.  Van  Wagner  v. 
Van  Noetrand,  19  Iowa,  442;  Townsend  v. 
Isenberger,  46  Iowa,  670;  Winn  r.  Mure- 
head,  S2  Iowa,  64,  2  N.  W.  949;  Ferguson 
V.  E^roerly,  127  Iowa,  214,  103  N.  W.  94; 
Iowa  Ry.  l^uid  Co.  v.  Boyle's  Estate,  154 
Iowa,  249,  184  N.  W.  590,  88  L.  ».  A.  (N.  S.) 
420. 
[31  It  is  further  argued  on  behalf  of  the 


defeBdaat  that  thM<e  was  no  furtber  lant  to 
accrue  under  thS' Gustafaon  lease;.  The  fact 
upon  which  this  argument  is  predicated  is 
that  all  the  isstallments  oC  rent  provided 
for  in  the  lease  were  represented  by  promis- 
sory notes.  It  is  said  that  this  amounted  to 
a  payment  ot  the  rent  in  advance,  and  that 
the  notes  were  accepted  for  that  purpose. 
If  this  argument  were  sotmd,  then  defendant 
made  a  grave  mistake  in  yielding  any  part 
of  the  rent  to  the  plaintiff.  By  the  terms 
of  ttie  lease  the  rent  notes  were  made  a 
part  thereof.  The  notes  were  payable  at 
the  Ume  spedfled^  in  the  lease  for  the  install- 
mwts  of  rent,  and  bore  no  interest  until 
after  due.  The  notes  were  a  convenient  erl- 
dence  of  the  instaUments  of  rent,  and  noth- 
ing more.  They  were  no  more  a  payment 
of  the  rent  than  the  promise  to  pay  in  the 
lease  itself  wonld  be  a  payment  thereof. 
Indeed,  the  lease  with  the  notes  as  a  part 
thereof  was  in  the  ordinary  form  of  such 
lease&  If  the  defendant  had  found  it  nec- 
essary to  resort  to  a  landlord's  attadm[iM>t 
to  collect  her  rent,  she  would  doubtless  have 
resented  a  plea  of  payment  by  note  as  a  de- 
fense. We  And  no  merit  in  the  argument 
That  tbe  defendant  lost  the  earning  capaci- 
ty of  her  land  as  well  as  interest  on  the  pur- 
chase money  between  March'  1st  and  May 
1st  was  a  matter  for  her  consideration  in 
agreeing  upon  the  terms  of  her  contract. 
It  was  also  an  inducing  consideration  to  the 
purchaser  who  might  have  purchased  at 
all  without  such  Inducement.  We  hold  that 
the  assignment  of  the  lease  carried  the  fu- 
ture rents  as  to  the  purchased  land.  This 
was  the  finding  of  the  district  court,  and  its 
Judgment  is  therefore,  affirmed. 

PRESTON,  C.  3.,  and  LADD  and  SAMN- 
GER,  JJ.,  concur. 


STATE  V.  JENSEfN.    (iTo.  82616.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

Obiuinal  Law  €=>1189  —  Remand  —  New 
Tkiai. — Necessitt  ot"  Obdbr. 
Although  Sapreme  Court  failed  to  express- 
ly order  a  remand  and  new  trial  after  reversal 
because  of  disqualification  of  the  state's  attor- 
ney, the  cause  may  properly  be  remanded  for 
a  new  trial,  where  such  is  th«  Intention  of  the 
court,  as  shows  by  the  procedendo,  notwith- 
standing Code,  S  54S4,  providing  that  if  a  judg- 
ment is  reversed,  without  ordering  a  new  trial, 
the  Supreme  Court  must  direct  defendant  to  be 
discharged  and  his  bail  exonerated. 

Appeal    from    District    ODurt,    Hamilton 
County;  O.  D.  Thompson,  Judge. 
"Not  to  be  officially  reported." 
The  trial  court  overruled  defendant's  mo- 
tion to  dismiss  an  indictment  against  him, 
,  and  from  this  ruling  the  defeadaat  appeals. 
.Affirmed. 

Wesley  Martin,  of  Webster  Ctty,  for  appel- 
lant. 
H.  M.  Havner,  Atty.  Gen.,  for  the  State. 
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PRSSTON,  0.  3.  This  case  was  orlgtnany 
before  ub  on  an  appeal  from  the  conviction 
of  defendant  for  the  crime  of  seduction.  Tlie 
appeal  resulted  In  a  reversal  of  the  judgment 
State  T.  Jensen,  178  Iowa,  1098,  100  N.  W. 
832,  Ia  R.  A.  1917C,  465. 

The  opinion  as  published  In  the  Northwest- 
em  Reporter  simply  reverses  the  Judgment, 
without  ordering  a  remand  or  directing  a 
new  trial.  After  the  case  reached  the  lower 
court  upon  procedendo,  defendant  filed  a  mo- 
tion to  dismiss  because  the  Supreme  Court  In 
reversing  the  judgment  made  no  order  'for 
a  new  trial,  and  this  motion  was  overruled. 
The  reversal  of  the  first  case  was  on  the 
ground  that  one  of  the  counsel  for  the  state 
was  disqualified  to  act  as  prosecutor,  and 
was  not  upon  the  ground  of  any  lnsufflclei^(7 
of  the  evidence  or  any  ground  that  would 
justify  a  discharge  of  the  defendant  The 
guilt  or  innocence  of  the  defendant  was  not 
affected  by  such  finding. 

After  the  opinion  was  filed,  it  was  amend- 
ed, and  the  oversight  corrected,  -  so  that  the 
opinion  provided  that  the  cause  was  revers- 
ed and  remanded. 

The  procedendo  which  wax  introduced  Id 
evidence  reads: 

"In  this  cause,  the  court  being  fully  advisad 
In  the  premises  file  their  written  opini(»i  revers- 
iog  and  remanding  the  judgment  of  the  district 
court  It  is  therefore  considered  by  the  court 
that  the  jodgment  of  the  court  be  and  it  is 
hereby  reversed  and  remanded,  and  that  a  writ 
of  procedendo  issue  accordingly." 

Section  5464  of  the  Ckxie  provides  that, 
if  a  judgment  against  the  defendant  is  re- 
versed without  ordering  a  new  trial,  the  Su- 
preme Court  must  direct  that  the  defendant 
be  discharged  and  his  ball  exonerated,  or, 
If  money  be  deposited  instead,  that  It  be 
refunded  to  him. 

Considering  the  circumstances  of  the  ease 
and  the  ground  upon  which  the  reversal  was 
ordered,  and  the  order  reversing  and  remand- 
ing, and  the  procedendo,  It  is  clear  that  it 
was  not  the  purpose  of  the  court  that  the 
defendant  should  be  discharged,  but  rather 
that  the  case  should  be  remanded  for  another 
trial,  although  it  Is  true  a  new  trial  was  not 
ordered  In  so  many  words.  We  think  the 
case  is  ruled  by  State  v.  Olouser,  72  Iowa, 
302,  33  N.  W.  686. 

We  think  the  ruling  of  the  trial  court  was 
right  and  It  is  affirmed. 

AfBrmed. 

LADD,  EVANS,  and  SALINGDR,  JJ.,  con- 
cur. 


HARRIS  et  aL  v.  BROWN  et  ai    (No.  32167.) 

(Supreme  Coart  of  Iowa.    Dec  14,  1918.) 

1.  DiKDs  «=»128  —  CoNSTBuenoN  —  Rule  iw 
Shbluct's  Oasb— "HKiaa." 
A  deed,  "have  given  onto  the  said  W.  during 
his  life  and  at  his  decease  to  his  children,  be- 
ing his  heirs,"  conveyed  only  a  life  estate  to 


W.  even  nnder  the  rule  In  Shelley's  Case;  the 
word  "heirs"  referring  to  children,  a  deSdte 
class. 

[Bd.  Note.— For  other  definitioDS,  see  Woids 
and  Phrases,  First  and  Second  Series,  Hein.] 

2.  DEasDs  «s>123— "Bxixa." 

The  word  "heirs,"  when  unexplained  and 
uncontrolled  by  context  of  deed,  is  nsoally  in- 
terpreted according  to  its  strict  technical  mean- 
ing; but  if,  from  umgoage  used  in  instmment 
and  circumstances  attending  its  execntion,  it 
appears  tliat  maker  used  it  to  mean  children, 
it  will  be  so  construed. 

3.  Lira  Estates  9s»S— Hobthje  Poosassioii— 
Pkbsuicftions. 

One  who  went  into  possession  of  land  under 
a  quitclaim  deed  from  a  life  tenant  is  presumed 
to  have  continued  to  claim  the  land  under  such 
deed,  and  his  possession  is  dot  adverse  to  re- 
maindermen, in  th,e  absence  of  other  hostile 
conduct  inconsistent  with  a  life  estate. 

4.  Life  Estates  «s>18— Taxes. 

The  duty  rests  upon  a  life  tenant  to  pay  the 
taxes. 

5.  Advebsb  Possesbiozt  9=368— Hobtiu  Pos- 

BE38I0H— GOLOB  Or  TiTLE. 

Possession  to  be  "adverse"  must  not  only 
be  actual,  continuouB,  visible,  notorious,  and 
distinct,  but  hostile,  and  under  claim  of  right 
or  color  of  title. 

[Ed.  Note.— For  other  definitioDB,  see  Wordi 
and  Phrases,  First  and  Second  Senes,  Adverse 
Possession.] 

6.  AdVEBSB    P0S8K8SIOW    ©=3ll2— BUKDEK    OF 

Pboof. 

The  burden  of  showing  adverse  poaaession 
rests  upon  the  person  who  asserts  title  upon 
that  ground. 

7.  Lars  Estates  «=»17— Case  or  Pbopeett- 

IlCPBOVElCENT. 

It  is  the  duty  of  a  life  tenant  to  make  rea- 
sonable improvements  and  to  keep  the  place  as 
nearly  as  practicable  in  the  condition  m  which 
he  received  it 

8.  larz  Estates  ®=>8  — Advebsb  Possession 
BT  Tjm  Tenant— iMFBovxuBNT. 

Reasonable  improvements  made  by  a  life 
tenant  are  presumed  to  have  been  made  for  bis 
own  benefit,  and  not  with  a  hostile  intent  *o  '^ 
to  acquire  titie  by  adverse  possession. 

AMJeal  from  District  Court,  Jeffwson 
County;  C.  W.  Vermilion,  Judge. 

Action  to  construe  a  deed.  Opinion  states 
the  facts.  Decree  in  the  court  below  for  the 
plaintuta.    Defendants  appeal.    Affirmed. 

Leggett  &  McKemey,  of  Fairfield,  for  appel- 
lants. 

McNett  &  McNett  and  A.  W.  Enoch,  all  of 
Ottumwa,  for  appellees. 

GAYNOR,  J.  The  plaintiffs  are  the  chil- 
dren and  grandchildren  of  William  R.  Har- 
ris. Reuben  Harris  was  the  father  of  Wil- 
liam R.  On  the  Slst  day  of  August,  1875, 
Reuben  was  the  ovraer  of  the  west  half  of 
the  northeast  quarter  of  section  18,  town- 
ship 72,  range  11,  In  Jefferson  county,  Iowa, 
and  on  that  day  executed  and  dellv«-ed  to 
his  son  William  R.,  a  deed  to  said  prsnlses 
in  the  following  words  and  figures: 

"That  we,  Reuben  R.  Harris  and  Uary  Har- 
ris, of  Jefferson  coonty,  and  state  of  Iowa,  in 
consideratioii  of  the  natoial  love  and  affection 
which  I  have  and  bear  for  my  son,  William  R. 
Harris,  and  divers  other  good  causes  in  consid- 
eration me,  the  said  Reuben  Harris,  hereunto 
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moTinc,  have  giveii  onto  tiie  said  William  B. 
Harris  dnring  his  natural  lifetime  and  at  hia 
decease  to  liia  children  being  his  heirs  of  the 
county  and  state  of  Iowa,  do  hereby  sell  and 
convey  unto  the  said  William  R.  Harris  aad 
his  chJldren,  beins  his  heirs,  the  foUowinc  de- 
scribed premises:"  (Being  the  premises  here- 
inbefore described.) 

"And  we  hereby  covenant  with  the  said  Wil- 
liam R.  Harris  and  children,  being  his  only 
heirs,  and  to  their  heirs  that  we  hold  said 
premises  in  fee  simple;  that  we  have  good  and 
lawful  authority  to  sell  and  convey  the  same: 
that  they  are  free  and  dear  from  all  liens  and 
incombrances  whatsoever,  and  we  covenant  to 
warrant  and  defend  the  said  premises  against 
the  lawful  claims  of  all  persons  whomsoever, 
and  the  said  Mary  Harris  relinquishes  her  right 
of  dower  in  and  to  the  above  described  pram- 

"Signed  this  31st  day  of  August,  A.  D.  1875." 

Both  the  i^alntiffa  and.  the  defendants 
dalm  under  this  deed. 

PlalntifTs  claim  that  William  B.  took  only 
a  life  estate  measured  by  his  own  life,  and 
that  tbey,  his  children,  took  the  remainder; 
that  the  life  estate  terminated  on  the 
death  of  WilUam  R.  December  10,  1914 ;  that 
these  plaintiffa,  therefore,  are  now  entitled 
to  the  land  described  in  the  deed,  and  are  en- 
titled to  have  the  title  quieted  in  them. 

The  defendants  claim  that  William  R.  took 
the  fee  estate  under  the  rale  In  Shelley's  Case ; 
that  through  mesne  conveyances  from  Wil- 
liam R.  he  holds  the  same  title  that  the  deed 
gave  WUliam  R.  It  appears  that  on  the  25tb 
day  of  December,  1875,  William  R.  made  a 
qnitdaim  deed  to  one  Conner  for  the  stated 
consideration  of  1516,  and  that  this  was  duly 
recorded  on  April  8,  1876 ;  that  on  the  29th 
day  of  April,  1876,  Conner  made  a  quitclaim 
deed  back  to  Reuben,  the  original  grantor  of 
William  R.,  for  the  stated  consideration  of 
$533.76;  that  this  was  recorded  December  11, 
1876 ;  that  on  September  29,  1884,  Reuben 
and  wife  made  a  quitclaim  deed  of  said  prem- 
ises to  the  defendant  John  A.  Brown  for  the 
stated  consideration  of  $1,000 ;  that  this  was 
recorded  December  11,  ISSis.  Defendant 
claims,  that  he,  through  himself  and  tenants, 
took  and  had  ever  since  held  possession  of 
the  land. 

On  the  24th  day  of  December,  1916,  the 
plalatlfTs  brought  this  action  to  quiet  tbelr 
title  against  this  claim  of  the  defendants. 

The  defendants  set  up  two  defenses: 

First.  That,  under  the  deed  from  Reuben 
Harris  and  wife  to  William  R.  Harris,  Wil- 
liam R.  took  a  fee  estate  under  the  rule  In 
Shelley's  Case,  and  hence,  by  these  mesne 
conveyances  or  quitclaims,  th^  hold  the  fee 
titleu 

Second.  That  If  the  deed  from  Reubm  to 
William  Harris  did  not  ctmvey  to  WllUam  a 
fee  title,  but  only  a  life  estate,  yet  the  plain- 
tiffs are  barred  from  now  claiming  the  land, 
for  the  reason  that  defendants  have  been  In 
adverse  possession  of  the  same  for  more  than 
ten  years,  and  that  the  statute  of  limitations 
stands  in  the  way  of  plaintiffs'  claim. 

Upon  the  Issues  thus  tendered,  the  cause 


was  tried  to  the  court,  Hon.  O.  W.  VermUioa 
presiding.  On  the  19th  day  of  August,  1916, 
a  decree  was  entered  In  favor  of  the  plain- 
tiffs and  the  title  to  the  lavd  quieted  in  them 
against  the  claim  of  the  defendants.  From 
this  decree,  defendants  appeal. 

We  will  consider  defendants'  first  contri- 
tion: Did  William  R.  Harris  take  a  fee  title 
nndw  the  deed  hereinbefore  set  out? 

[1]  Reuben  owned  this  land  and  had  the 
legal  right  to  make  such  disposition  of  it  as 
be  saw  fit.  He  undertook  to  do  this  by  tiie 
Instrum^t  under  consideration.  If  we  look 
to  the  deed  alone,  we  must  say  It  was  the 
evident  purpose  and  intent  of  the  grantor, 
Reuben,  to  convey  to  one  WllUam  R.  a  life 
estate  only.  The  express  wording  of  the 
deed  so  indicates,  to  wit,  "have  given  unto 
the  said  WllUam  B.  Harris  during  bis  life- 
time, and  at  his  decease  to  his  children,  be- 
ing his  heirs."  To  hold  that  William  R.  took 
more  than  a  life  estate,  and  to  hold  that  he 
took  the  fee,  Is  to  Ignore  his  intent  as  mani- 
fested in  the  deed.  To  so  hold,  we  must  be 
forced  to  it  by  the  application  of  that  old  rule 
known  as  the  rule  In  Shelley's  Case,  now  re- 
pealed, but  tben  In  force.  But  to  so  hold  Is 
to  do  violence  to  the' rule  Itself  as  construed 
in  former  holdings  of  this  court.  The  con- 
veyance Is  made  to  William  R.  and  his  chil- 
dren. The  words  "being  his  heirs"  simply 
emphasize  the  specific  class,  and  add  to  or 
take  nothing  from  the  class  described  to 
whom  It  was  intended  the  remainder  should 
pass.  Construing  the  words  "being  his  heirs" 
as  simply  designating  more  particularly 
the  spedflc  class  to  wh6m  It  was  Intended 
the  remainder  should  pass^  we  have  the  ex- 
pressed Intention  that  the  remainder  should 
pass  to  his  children.  Under  the  rule  In  Shel- 
ley's Case  this  does  not  enlarge  the  life  estate 
granted  to  an  estate  In  fee.  It  is  evident  that 
children  of  the  grrantee  of  the  life  estate  must 
be  l>egotten  at  least  before  the  termination  of 
the  life  estate.  Where  the  continuance  Of 
the  estate  Is  dependent  on  the  life  of  the 
grantee,  the  takers  of  the  remainder,  there- 
fore, are  certain  or  capable  of  being  made 
certain  during  the  continuance  of  the  life 
tenancy.  They  form  a  ^)eclflc  class,  possible 
of  ascertaiiuueat  during  the  continuance  of 
the  life  estate.  The  rule  In  Shelley's  Case 
Invoked  by  the  def«ulant,  as  applied  to  the 
conditions  here,  simply  is  that  where  a  free- 
hold for  life  only  Is  created  by  deed,  and  in 
the  same  instrument  a  limitation  on  the  free- 
bold  by  way  of  remainder  Is  made  to  his 
heirs,  the  limitation  to  the  h^rs  entitles  tbe 
grantee  to  the  fee. 

As  said  In  Ault  v.  HiUyard,  188  Iowa,  241, 
115  N.  W.  1030: 

"It  is  well  settled  that,  where  a  conveyance  is 
to  one  for  life,  with  the  remainder  over  to  the 
children  of  the  life  tenant,  the  words  of  tbe 
grant  are  to  be  taken  as  words  of  purchase, 
and  the  rule  in  Shelley's  Case  has  no  applica- 
tion." 
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See,  also,  as  bearing  apon  the  qnesdon  here 
under  consideration,  Doyle  v.  Andls,  127 
Iowa,  86,  102  N.  W.  177,  69  L.  R.  A.  958,  4 
Ann.  Cas.  18;  Harlan  t.  Hanlngton,  162 
Iowa,  707-715,  133  N.  W.  867;  Westcott  ▼. 
Meeker,  144  Iowa,  311-828,  122  N.  W.  964, 
29  L.  R.  A.  (N.  S.)  947;  Westcott  ▼.  Blntord, 
104  Iowa,  645,  74  N.  W.  18,  65  Am.  St.  Bep. 
630;  Roberson  v.  Wampler,  104  Va.  380,  re- 
ported in  61  S.  E.  836,  also  in  1  L.  R.  A.  (N. 
S.)  318,  with  notes;  Seymour  y.  Bowles,  172 
111.  521,  reported  In  50  N.  B.  122. 

[2]  The  word  "heirs"  has  a  definite  legal 
signification.  It  is  a  technical  word,  and, 
when  unexplained  and  nnoontrolled  by  the 
context.  Is  usually  interpreted  according  to 
its  strict  technical  meaning,  and,  U  no  other 
meaning  can  be  gathered ,  fr(Hn  it  than  the 
technical  meaning  after  a  consideration  of 
the  whole  intent  and  purpose  of  the  grantor 
as  expressed  in  the  instrument,  it  will  be  giv- 
en Its  technical  meaning.  But  if  from  the 
language  used  in  the  Instrument,  and  the 
circumstances  attending  its  execution  it  ap- 
pears that  the  maker  used  the  word  "heirs" 
to  mean  children,  it  will  be  construed  to  mean 
children.  The  meaning  will  be  given  to  the 
word  which  the  grantor  Intended  It  should 
have.  Xlven  where  the  grantor  uses  the  word 
"heirs,"  If,  l^  other  words  It  Is  made  mani- 
fest that  he  intended  that  In  the  use  of  the 
word  "heirs"  he  intended  his  children,  that 
intention  will  be  made  effectual  by  constru- 
ing the  Instrument  accordingly.  Hall  r. 
Leonard,  1  Pick.  27 ;  Hlleman  r.  Bonslaugh, 
13  Pa.  344,  reported  in  53  Am.  Dec.  478; 
Seymour  v.  Bowles,  172  lU.  621,  50  N.  B. 
122. 

Feeling  as  we  do  that  it  was  the  evident 
Intent  and  purpose  of  the  grantor,  Reuben, 
to  convey  only  a  life  estate  to  his  son,  Wil- 
liam R.,  and  the  remainder  over  to  William's 
children,  we^  must  find  that  defendant, 
through  his  mesne  conveyances,  took  only 
such  Interest  as  William  R.  took  under  his 
deed,  and  is  limited  to  a  life  estate. 

This  brings  us  to  a  conslderaton  of  the  de- 
fendants' second  defense:  Have  they  been 
in  the  open,  adverse,  notorious  possession  of 
this  land  for  the  statutory  period  so  that 
title,  by  reason  of  the  adverse  possession, 
has  ripened  in  them  as  against  the  dalm  of 
these  plaintiffs? 

[S-l]  He  la  presumed  to  have  entered  the 
land  under  his  deed.  He  is  presumed  to  have 
continued  to  claim  the  land  under  his  deed. 
The  deed  limited  blm  to  a  life  estate  in  the 
property.  He  was  entitled  to  possession, 
under  his  deed,  during  the  life  of  William 
R.  He  was  entitled  to  enjoy  all  the  benefits 
of  that  possession  during  the  existence  of  the 
life  tenancy.  The  duty  rests  upon  him,  as 
life  tenant,  to  pay  the  taxes.  It  is  a  famil- 
iar doctrine  that  where  one  enters  upon  land 
he  is  presumed,  unless  the  contrary  appears, 
to  enter  and  hold  possession  under  the  title 
which  the  deed  under  which  he  enters  pur- 


ports upon  its  Dace  to  oonrey.    The  pot- 

session  taken  and  his  dalm  of  right  to  pos- 
session Is  presumed  to  rest  on  and  be  found 
in  the  deed  under  which  his  right  to  enter 
and  take  and  hold  possession  was  first  exer- 
cised. This  entry  did  not,  therefore,  in- 
dicate a  puriiose  to  assert  a  claim  to  more 
than  his  deed  gave  him,  or  any  claim  hos- 
tile to  the  rights  of  these  remaindermen. 
The  possession  to  be  adverse  must  not  onlr 
be  actual,  continuous,  visible,  notorious,  and 
distinct,  but  hostile,  and  under  claim  of  right 
or  color  of  title.  Th^_bg];gen  of  showing  ad- 
verse possession  reste' uporTUlP  p*^*""  who 
asserts  title  upon  that  grgand.  The  pre- 
sumptions are  all  in  favor  of  the  holder  of 
the  legal  title.  In  speaking  of  the  claim  ot 
right  which  must  exist  before  the  posseasion 
can  ripen  into  title,  this  court  said  la  Ombe 
V.  Wells,  34  Iowa,  148: 

"One  may  believe  a  proposition  wlthont  mak- 
ing it  Imown,  or  widioat  poscesung  any  ksowl- 
edge  upon  the  subject  It  is,  or  may  be,  t 
passive  condition  of  the  mind,  prompting  in 
neither  action  nor  declaration.  "The  term  'claim' 
implies  an  active  assertion  of  riKht— the  de- 
mand for  its  recognition.  This  assertion  and 
demand  need  not  be  made  in  words;  the  party 
may  speak  by  his  acts  in  their  support  as  by 
the  payment  of  taxes,  erection  of  improve- 
menta,  etc.  One  may  believe  that  he  baa  a 
right  to  land  without  asserting  or  demaadmi;  it 
But  it  is  said  the  right  is  asserted  by  the  pos- 
session. This  cannot  be  admitted,  for  the  poa- 
session,  to  be  sapported  by  the  law,  most  b« 
under  dalm  of  ri^t" 

The  deed  gave  defendants  no  color  of  title 
beyond  that  which  the  deed  Itself  upon  its 
ftiee  suggested.  It  is  true  one  may  hare 
color  of  title  though  Us  deed-  be  defective, 
or  though  the  deed  be  void ;  yet  the  deed,  to 
give  color  of  title,  must  bear  evidence  of  the 
passing  of  the  ti<3e  claimed.  In  this  partic- 
nlar  case  the  tenant  is  In  possession  under 
an  instrument  conveying  to  him  only  a  life 
estate,  the  duty  to  pay  taxes  rested  upon 
him,  and  therefore  the  discharge  of  that  duty 
gave  no  evidence  of  an  intention  to  claim 
more  than  his  deed  conveyed.  His  deed 
threw  upon  him  this  obligation,  and  he  onI,r 
discharged  the  obligation  of  a  life  tenant 
Whatever  the  secret  purpose  of  the  defend- 
ant may  have  been  after  he  took  possessilon, 
touching  this  land,  there  is  nothing  In  the 
record  to  show  that  he  gave  any  outward 
manifestation  of  that  intention  by  word,  act. 
or  deed.  He  never  did  or  said  anything  that 
came  to  the  knowledge  of  these  plainturs  to 
claim  more  than  his  deed  gave  him  or  that 
called  upoii  these  plaintltTs,  at  any  time  prior 
to  the  death  of  their  grantor,  to  make  con- 
test with  him  over  any  claim.  His  possession 
did  not  give  them  notice  of  any  sudi  claim 
as  urged  here,  because,  under  his  deed,  be 
was  entitled  to  possession  as  the  owner  of 
the  life  estate.  There  were  no  improvements 
placed  upon  the  land  during  the  time  of  ills 
occupancy  except  sndi  as  were  perfectly  con- 
sistent with  his  claim  to  a  life  tenancy; 
simply  such  as  enabled  him  better  to  use  and 
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enjoy  tlie  estate  granted.  It  waa  nla  duty 
to  make  reasonable  Improvements  and  to 
keep  the  place,  as  nearly  as  practical,  In  the 
condition  In  which  he  received  It,  that  it 
might  pass  to  the  remaindermen  unimpaired, 
and  such  improvements  are  presumed  to  have 
been  made  for  his  own  benefit.  See  Booth  ▼. 
Booth,  114  Iowa,  78,  86  N.  W.  61. 

We  see  nothing  In  this  case  supporting  de- 
fendants' contention.  The  ooort  was  right, 
therefore,  in  sustaining  the  plalntlils'  con- 
tentloa  by  decree,  and  its  action  in  so  doing 
is  affirmed. 

Affirmed. 

PEESTON,  a  J.,  and  WEAYEH  and 
STEVENS,  JJ.,  ooQcnr. 


RENCH  ▼.  KENOH  et  aL     (MACK,  Inter- 

Tener).    (No.  32440.) 
(Supreme  Court  of  Iowa.     Dec   14,  1918.) 

1.  Wills  ^ssaOl—CoNSTBUcnoN— Rejection 
BY  "Widow. 

Where  a  widow  rejects  a  will  while  nnmar- 
ried,  provisions  in  the  will  as  to  remarrying 
become  entirely  immaterial. 

2.  Wnxfi  €=3802(1)— Rejectioh  bt  Widow— 
DrsPOSAi.  of  Pbopebtt. 

Where  a  widow  rejects  a  will,  the  remaining 
two-thirds  of  the  proi)erty  must  be  disposed  or 
in  accord  with  the  provisions  of  the  will,  con- 
strued in  the  light  of  the  widow's  rejection 
thereof. 

3.  Wnxs  «=>802(2)— TxnazrAZioH  of  Lm 

ESTATB— KbJECTION  OF  WUX. 

Where  will  gives  widow  life  estate  inW  the 
property,  sucb  life  estate  is  terminated  by  a 
rejection  of  the  will,  and  remaindermeB  take 
the  property  just  as  though  the  death  of  the 
widow  had  occurred  at  the  time  of  the  rejection, 
nnless  the  will  by  its  terms  discloses  a  contrary 
intention. 

Appeal  from  District  (3ourt,  Calhoun  Coun- 
ty;   M.  El  Hutchison,  Judge. 

Suit  In  partition  of  land,  formerly  owned 
by  Charles  D.  Rench,  who  died  testate.  The 
controversy  Is  between  devisees  of  the  will 
and  Involves  a  construction  thereof.  The 
trial  court  entered  decree  awarding  to  tbe 
widow  one-third  thereof  and  to  the  only  cWld 
of  tbe  testator  the  remaining  two-thirds. 
Harry  Delbert  Rend),  the  contingent  devisee, 
appeals.    Affirmed. 

Gray  &  Gray,  of  Rockwell  City,  for  appe- 
lant. 

S.  A.  Frick  and  E.  C  Stevenson,  both  of 
Rockwell  City,  for  appellees  Elma  Rench  and 
Elma  Hack. 

I.  E.  Dougherty,  of  Ro<*weU  City,  guard- 
ian ad  litem,  for  appellee  Bernadine  Etta 
RendL 

EVANS,  J.  The  will  in  anestlon  contained 
the  following  provisions: 

"1.  I  direct  that  all  my  debts  and  the  ex- 
penses of  my  last  sickness  and  funeral,  if  any, 
be  paid. 

"2.  I  five  to  my  beloyed  wife,  Elma  Rench, 
in  Ueu  of  dower  and  distributive  share  under  the 


statute,  the  use  and  income  from  aB  the  rest, 
residue  and  remaiader  of  my  property,  of  all 
kinds,  so  long  as  she  may  remain  a  widow.  I 
also  give  her,  during  such  time,  full  right  and 
power  to  sell  and  convey  any  or  all  of  such 
property  it  and  when  necessary  for  the  support 
and  proper  provision  for  herself  and  our  child 
or  children. 

"3.  If  my  said  wife  shall  remarry,  then  the 
share  of  the  capital  stock  of  the  Farmers'  Sav- 
ings Bank  of  lAvinia,  Iowa,  and  the  two  shares 
of  the  capital  stock  of  the  Laviuia  Elevator 
(!!ompany  of  Lavinia,  Iowa,  which  I  own,  shall 
go  to  Harry  Delbert  Rench,  the  son  of  my  broth- 
er Henry  T.  Rcaich,  and  the  income  from  one- 
half  of  the  remainder  of  my  prop«rty  then  un- 
disposed of  stiall  fo  to  my  said  wife  during  her 
natural  life,  in  lieu  of  dower  and  distributive 
share,  and  the  Income  from  the  other  half  shall 
go  to  Our  danghter,  Bernadine  E)tta  Bench,  if 
living,  until  she  shaU  reach  her  majority,  and 
then  one  half  of  said  property  shall  vest  in  her 
absolutely  and  the  ouer  half  shall  go  to  her 
upon  her  mother's  death.  Should  our  said 
daughter  be  dead,  without  issue,  then  the  share 
that  would  go  to  her  shall  go  to  my  said 
nephew.  This  provision  for  my  said  wife  is 
not  intended  to  prevent  her  from  remarrying, 
but  is  made  with  the  thought  that  so  long  as 
she  shall  remain  a  widow  my  property  should 
support  her,  and,  if  she  gihould  remarry,  our 
daughter  might  not  find  it  pleasant  to  remain 
at  home  with  her  mother  and  her  new  husband. 

"4.  Should  my  said  wife  not  remarry,  upon 
her  death,  the  shares  of  stock  described  in  tbe 
next  paragraph  above,  third,  shall  go  to  my  said 
nephew  as  provided  in  said  paragraph,  and  the 
remainder  of  my  property  then  remaining  undis- 
posed of  siiall  ep  to  my  said  daughter  or  her 
issue,  if  any.  If  she  should  be  dead  without 
issue,  the  whole  shall  go  to  my  said  nephew. 

"6.  To  recapitnlate  m  a  measure,  it  is  my 
will  that  whatever  property  may  remain  undis- 
posed of  at  the  death  of  my  wife,  except  said 
shares  of  capital  stock,  whether  remarried  or 
not,  shall  be  the  property  of  our  said  daughter, 
if  living,  or  of  her  issue,  if  any,  if  she  be  dead; 
and,  if  she  be  dead  without  issue,  then  it  shall 
all  be  the  property  of  my  said  nephew.    »    •    •  " 

From  tbe  foregoing  It  will  be  observed  that, 
if  tbe  widow  had  accepted  under  the  wUl  and 
bad  remained  a  widow,  she  would  have  taken 
a  life  estate  In  tbe  land,  and  the  only  child 
of  tbe  testator.  If  living,  would  take  the  re- 
mainder, with  a  possible  coDtingeat  remain- 
der to  Harry  Delbert  Rench.  If  tbe  widow 
bad  accepted  under  the  will  and  remarried, 
then  she  would  have  taken  a  life  interest  in 
one-half  of  tbe  real  estate,  with  a  remainder 
over  to  tbe  child.  If  living,  and  tbe  child 
would  take  the  other  half  of  tbe  land  subject 
to  certain  contlngeDcle&  On  the  question  of 
remarriage  of  the  widow,  tbe  will  took  ao- 
count  of  both  oontingencies  of:  (1)  remarry> 
log,  and  (2)  not  remarrying. 

[1]  The  testator  failed,  however,  to  take 
account  in  his  will  of  the  contingency  of  non- 
aoceptance  of  tbe  provisions  of  the  will  by  the 
widow.  What  happened  was  that  in  Decem- 
ber, 1916,  the  widow  filed  her  election  to  take 
her  distributive  share,  and  thereby  to  reject 
the  provisions  of  the  will.  In  March  follow- 
ing this  suit  was  instituted.  After  the  begin- 
ning of  this  suit,  and  while  it  was  pending 
in  the  district  court,  in  May,  1917,  tbe  widow 
remarried.    Because  paragraph  3  of  the  will 
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deals  irltb  the  contingency  of  remarriage^ 
and  dlq;)oses  of  the  property  otherwise  than 
as  provided'  In  paragraphs  2  and  4,  and  be- 
cause the  widow  has  remarried,  some  oon- 
fnslon  has  crept  Into  the  argument  by  the  as- 
sumption that  two-thirds  of  the  real  estate 
not  Included  In  the  widow's  distributive  share 
must  be  disposed  of  In  accord  with  the  di- 
rection of  paragraph  3.  If  the  widow  had  ac- 
cepted under  the  will  and  remarried,  this  as- 
sumption would  be  correct  But  Inasmuch  as 
the  widow  rejected  the  will,  and  did  so  while 
she  remained  unmarried,  the  status  of  the 
parties  became  fixed  by  such  rejection  and  at 
the  time  thereof.  From  henceforth  the  quesr 
don  of  remarrying  or  not  rHnarrying  became 
entirely  immaterial,  so  far  as  its  effect  upon 
the  provisions  of  the  will  are  concerned.  In 
the  constnicUoQ  of  the  will,  therefore^  para- 
graph 8  thereof  may  be  disregarded.  We 
must  look  alone  to  paragraphs  2,  4,  and  5  for 
an  ascertainment  of  the  rights  of  the  remain- 
derman. 

I.  Our  foregoing  statement  assmnes  that 
the  widow  did  elect  to  take  her  distributive 
sbiare.  This  is  controverted  by  the  appel- 
lant, who  contends  that  previous  to  such 
attempted  election  on  her  part  she  had  al- 
ready elected  by  unmistakable  conduct  to 
take  undor  the  will  in  lieu  of  dower.  H>ls 
Issue  of  fact  was  determined  by  the  district 
court  In  favor  of  the  widow.  The  evidence 
upon  -which  such  finding  was  made  was  of 
such  a  nature  as  to  give  to  the  trial  court  pe- 
cuUar  advantages  In  judging  the  same.  An 
ezamlnatlcm  of  the  record  satisfies  us  that 
the  finding  of  the  court  has  such  substantial 
support  as  to  forbid  our  Interference  there- 
with. 

[2, 3]  II.  The  widow  having  rejected  the 
will.  Its  provisions  In  her  behalf  must  be 
wholly  disregarded.  The  carving  out  of  the 
estate  of  the  widow's  distributive  share  leaves 
only  two-thirds  of  the  estate  as  subject  to 
the  provisions  of  the  wlU.  Such  two-thirds 
must  be  disposed  of  In  accord  with  the  pro- 
visions of  the  will,  and  such  provisions  must 
be  construed  in  the  light  of  the  widow's  re- 
jection thereof.  Under  the  will  the  testator's 
daughter  Is  the  primary  remainderman.  Con- 
tingencies were  specified  In  the  will  whereby 
Harry  Delbert  Hench,  appellant  might  have 
become  the  remainderman.  Under  the  evi- 
dence we  have  no  need  to  determine  whether 
the  daughter  of  the  testator  took  a  contingent 
remainder,  or  a  vested  one.  For  the  same 
reason  we  need  not  determine  the  nature  of 
the  Interest,  if  any,  taken  by  the  appellant 
as  a  devisee.  The  decisive  question  presented 
is:  What  was  the  effect  upon  the  primary 
remainderman  of  the  rejection  by  the  widow 
of  the  life  estate  provided  for  under  the  will? 
Clearly  such  rejectlwi  terminated  the  life  es- 
tate. The  termination  of  the  life  estate  re- 
moved the  only  obstacle  to  the  present  enjoy- 
ment and  possession  c^  the  estate  by  the  re-  • 


malndeilnaii.  The  rejectloii  by  the  widow 
had  precisely  the  same  effect  upon  the  life 
estate  as  her  death  would  have  had,  If  It 
had  occurred  at  that  time,  dearly  her  death 
would  have  omopletely  Tested  the  title  and 
present  enjoymoit  in  tlie  inimaiy  lemalnder- 
man ;  she  being  atiU  living.  Tlie  antboritleg 
are  practically  uniform  that,  in  the  event  of 
a  rejection  by  the  wldo^  of  the  provisions  ot 
the  will,  such  will  must  be  construed  as  to 
the  remainder  of  the  estate  in  the  same  man- 
ner as  though  the  death  of  the  life  tenant 
had  then  occurred,  unless  the  will  by  its 
terms  discloses  a  contrary  Intention.  In  otb- 
er  words,  for  the  purpose  of  the  constmcUon 
of  the  will  as  api^led  to  the  devisees,  tbe  re- 
jection of  the  life  estate  by  the  widow  was 
the  equivalent  of  her  death,  and  accelerated 
the  right  of  the  remainderman  to  »iter  Into 
the  complete  possession  of  the  unappropriat- 
ed part  of  the  devised  estate.  In  2  Bedfleld 
on  WlUs  (3d  Ed.)  p.  268,  the  role  la  stated 
as  follows: 

"When  the  estate  in  remainder  is  dependent 
upon  the  life  estate  of  tbe  testator's  widow, 
who  waives  tbe  provisions  of  the  will  and  takes 
her  share  under  the  statute,  it  was  held  that 
the  estate  in  remainder  vested  immediately  npon 
tlie  determination  of  estate  or  interest  of  the 
widow." 

We  have  heretofore  recognised  this  rule  In 
Estate  of  Rawlings,  81  Iowa,  701,  47  N.  W. 
992,  and  Dverett  v.  Croskrey,  92  Iowa,  333, 
eo  N.  W.  732.  See^  also.  Estate  of  Vance, 
141  P».  201,  21  Aa  648,  12  li.  R.  A.  227,  23 
Am.  St.  Rep.  267;  Holdren  v.  Holdren,  78 
Ohio  St  276,  85  N.  a  637,  18  L.  R.  A.  (N. 
S.)  272.  Tbere  Is  nothing  In  the  terms  of  tbe 
will  before  us  to  prevent  the  operation  of 
such  rule  of  construction.  The  will  is  whol- 
ly silent  as  to  the  disposition  to  be  made  in 
the  event  of  rejection  by  the  widow. 

We  must  therefore  apply  the  terms  of  tbe 
will  to  the  devisees  In  precisely  the  same 
manner  as  though  the  life  tenancy  had  termi- 
nated by  the  death  of  the  life  tenant  If  tbe 
child  of  the  testator  took  only  a  contingent 
remainder  pending  the  life  toiancy,  such  le- 
matnder  became  wholly  vested  with  the  ter- 
mination of  the  life  tenancy. 

This  was  the  holding  of  the  trial  court  and 
its  order  Is  therefore  affirmed. 

PRESTON,  O.  J.,  and  LADD  and  SALIN- 
OER,  JJ.,  concur. 


WANGBN  V.   UPPER  IOWA  POWER  00. 
et  aL    (No.  29532.) 

(Supreme  Court  of  Iowa.    De&  14,  1818.) 

1.  Appeal  and  Brbob  ®=>692(1>— Rxcobd  — 

Exclusion  of  Eviskitox. 

.  Where  the  record  does  not  disdoae  what  an- 
swer the  witness  would  have  made  to  a  ques- 
tion or  reveal  what  counsel  expects  to  prove 
thereby,  no  prejudice  is  shown  from  the  ezdu- 
simi  of  such  evtdsDoe,  and  will  not  be  preanmed. 
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2.  IfjiinxB  AND  ^BTAirr  4=9101, 10S(1>— Sais 
Places  to  Wobk— Dtttt  ot  Mastbb. 

It  ia  the  duty  of  a  master  to  use  reasonable 
care  to  provide  Eerrants  a  reasonably  safn  place 
to  work. 

3.  Mabtsb  and  Sektamt  ^3=3103(1)— NoifDUy 
egabiji:  Duma  or  KIastsb— Safe  Piack  to 
Wobk. 

The  duty  of  a  master  to  use  reasonable  care 
to  provide  servants  a  reaaonably  safe  place  to 
wort:  cannot  be  delegated  to  anotlier  ao  as  to 
escape  liability. 

4.  Appeal  and  Ebsob  9=>1068(1)— Habulxss 

EJbbOR— iNBTBUCnON. 

In  an  action  bv  a  aerrant  Injoied  throoKh 
the  fall  of  a  scaffold,  the  master  was  not  prej- 
udiced by  instruction  that  it  was  immaterial  by 
whom  the  scaffold  was  constructed,  where  the 
jury  In  answer  to  a  tpeclal  interrogatory  fonsd 
that  i^laintiff  had  nothing  to  do  with  its  con- 
stmction. 

6.  COMPBOUISB  Ain>  SBITUEKXira  4=323(3)  — 

Relbase  «=95T(2)'— B^BAxn)  —  Incompbtbnot 

— SUVFJCIENCT  07  BTIDBNCE. 

Where  fraud  or  mental  incompetency  is 
pleaded  for  the  purpose  of  setting  aside  or  over- 
coming a  release  or  a  settlement,  a  preponder- 
ance of  tlie  evidence  is  all  that  is  required  there- 
for. 

e.  Appeal  and  Ebbob  «s>173  (13)— SIatikbs 
Bevixwablb— Action  bt  Skbvant  roB  In- 
juries. 
In  an  action  by  servant  for  injuries,  where 
master  alleged  a  release  in  defense,  the  mas- 
ter caimot  urge  for  the  first  time  on  appeal  that 
plaintiff  did  not  return  tho  considerauon  paid 
mm  for  the  settlonent ;  plaintiff  having  pleaded 
mantal  incompetency  to  execate  a  release. 

7.  GOHPBOUIBE   AND   SETTLEMENT    4=>18(3)    — 

Rkxjbasb  «=>24(2)— FBaud— Tendeb  or  Oon- 

SIDKBATIOR. 

Where  it  is  sought  to  set  aside  a  release  or 
settlement  on  ground  ot  fraud,  a  tender  of  the 
consideration  paid  therefor  need  not  be  made 
before  action  »  commenced. 

Appeal  from  XMstrict  Court,  Allamakee 
County ;  A.  M.  Hobaon,  Judge. 

Action  to  recover  damages  for  personal 
Injorlfls  rec^ved  by  plaintiff  while  employeci 
by  defendants.    Afflrmed. 

Frank    Sayre,    of    Decorah,    and    D.    J. 
Mnrpliy,  of  Waukon,  for  appellants. 
Wm.  S.  Hart,  of  Waukon,  for  appellee. 

STEVENS,  J.  While  engaged,  with  a  fel- 
low workman,  in  mixing  concrete,  upon  a 
staging  or  scaffold,  for  a  dam,  the  scaffold 
fell,  throwing  i^alntitl  to  the  ground,  in- 
juring bis  ahoolder  and  breast  and  breaking 
some  of  hla  ribs.  At  the  time  of  the  acci- 
dent, there  was  a  mortar  box  on  the  platform 
containing  about  two  tons  of  mixed  concrete: 
Appellant  camplains  of  several  rulings  of 
the  court  excluding  evidence  offered  on  be- 
half of  the  defendant.  The  physician  who 
dressed  plalntUTs  Injuries  and  attended  him 
was  called  as  a  witness  by  defendant,  and 
asked  to  state  whether,  when  he  first  saw 
plaintiff  at  a  Abanty  near  the  dam,  he  was 
reclining  or  sitting  up.  The  evidence  show- 
ed that  plalntlfC  walked  Immediately  from 
the  scene  of  the  accident  to  a  shan^,  where 
he  was  placed  upon  a  cot  The  question  pro- 
pounded was  objected  to  upon  the  ground 


that  the  witaess  was  Incompetent  under  sec- 
tion 4006  of  the  Code.  At  this  point  a  con^ 
troversy  arose  between  counsel,  and  -the  Jury 
were  sent  out  of  the  room,  but  were  soon 
recalled,  and  the  court  ruled  that  the  wit- 
ness could  not  be  examined  upon  the  question 
of  'injuries  sustained  by  plaintiff  while  he 
was  in  attendance  upon  him."  No  further 
questions  were  propounded  to  the  witness, 
nor  did  counsel  indicate  wliat  they  expected 
to  prove  by  the  witness. 

[11  We  have  frequently  held  tliat  where 
the  record  does  not  In  some  way  disclose 
what  answer  the  witness  would  have  made 
to  the  question,  or  otherwise  reveal  what 
counsel  expects  to  prove  thereby,  no  prejudice  ■ 
is  shown  and  will  cot  be  presumed.  Arnold 
V.  Livingstone,  155  Iowa,  601,  134  N.  W.  101 ; 
Jacobs  V.  City  of  Cedar  Kaplda,  164  N.  W. 
881.  It  is  therefore  unnecessary  for  the 
court  to  discuss  the  question  of  waiver  ar- 
gued  by    counsel. 

[2-4]  II.  The  sixth  instruction  given  by 
the  court  was  as  follows: 

"The  duty  of  defendant  to  fUmish  plaintiff 
a  reasonably  safe  i^ace  in  which  to  work  could 
not  be  delegated  to  others,  and  it  ii  not  moi- 
terial,  to  far  at  thi»  eate  it  coneemed,  ty  tohom 
the  aoaffold  and  platform  loere  oonttrueted." 

The  portion  of  the  instruction  excepted  to 
is  printed  in  italics.  Defendant  offered  SMne 
evldmce  Qiat  plaintiff  assisted  in  the  con- 
struction ot  the  platform  upon  which  he  was 
worklag  at  the  time  he  was  injured ;  but  the 
preponderance  was  to  the  contrary,  and  the 
Jury  in  answer  to  a  qtedal  interrogatory  so 
found.  It  was,  of  course^  the  duty  of  de- 
fendant to  use  reasonable  care  to  provide 
plaintiff  a  reaaonably  safe  place  to  work, 
liooney  v.  Coal  Co.,  166  Iowa,  136,  147  N.  W. 
129 ;  Winslow  v.  Com.  Bldg.  Ass'n,  147  Iowa, 
238,  124  N.  W.  320,  28  L.  B.  A.  (N.  S.)  563 ; 
Christian  v.  City  of  Ames,  167  Iowa,  468,  149 
N.  W.  616;  Aga  v.  Harbach,  140  Iowa,  606, 
117  N.  W.  669;  Hook  v.  Chicago  Great  West- 
em  B.  B.  Co.,  168  Iowa,  364,  150  N.  W.  451. 
And  this  duty  oould  not  be  delegated  to  an- 
other so  as  to  escape  liability.  Christian  v. 
City  of  Ames,  supra ;  Winslow  v.  Com.  Bldg. 
Ass'n,  supra. 

No  evidence  tending  to  show  tliat  plaintiff 
was  guilty  of  coutrlbutory|pegUgence  in  the 
construction  of  the  platform  was  offered. 
The  portion  of  the  instruction  complained  of 
was,  in  any  event,  clearly  without  prejudice 
and  requires  no  further  consideration. 

[I]  lU.  The  accident  occurred  on  Decem- 
ber 10,  1908,  and  on  February  23d  following, 
the  defendant  claims  to  have  made  a  full 
settlement  with  plaintiff  for  his  Injuries,  for 
which  1125  was  paid  blm,  and  an  alleged  re- 
ceipt taken  therefor  was  offered  in  evidence. 
The  settlement  was  fully  pleaded  in  defend- 
ant's answer.  In  reply,  plaintiff  denied  the 
settlement,  or  that  he  was  paid  a  sum  of 
money  therefor,  and  alleged  that,  at  the  time 
it  is  claimed  the  settlement  was  made,  he 
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was  of  unsound  mind  and  incapable  of  com- 
prehending or  understanding  the  natnre  of 
the  alleged  transaction. 

In  this  connection,  counsel  for  defendant 
requested  the  court  to  instruct  the  Jury  as 
follows; 

"If  you  find  that  plaintiff  gave  defoidant  a 
written  statement  of  settlement  of  his  claim 
lierein,  then,  unless  jou  also  find  by  clear  and 
convincing  evidence  beyond  a  reasonable  con- 
troversy that  plaintiff  at  the  time  of  giving  such 
statement  was  in  such  a  state  of  mind  that  he 
did  not  know  and  could  not  understand  its 
meaning  and  that  he  did  not  agree  thereto  be- 
cause of  such  state  of  mind,  then  your  verdict 
should  be  for  the  defendant." 

The  offered  instruction  was  refused  by  the 
court,  and  the  Jury  was  Instructed  that  while 
the  settlement  was,  on  Its  face^  valid,  It  could 
be  overcome  by  a  preponderance  of  the  evi- 
dence in  favor  of  defendant 

Authorities  from  other  Jurisdictions  cited 
by  counsel  perhaps  tend  to  sustain  the  re- 
quested instruction ;  but  this  court  has  often 
held  that,  where  fraud  or  mental  incompeten- 
cy Is  pleaded  for  the  purpose  of  setting  aside 
or  OTBrcomlng  a  release  or  settlement,  a  pre- 
ponderance Is  aU  that  Is  required  therefor. 
Reddlngton  ▼.  Blue  &  Raftery,  168  Iowa,  34, 
149  N.  W.  933 ;  .  Piatt  v.  Plaster  Co.,  169 
Iowa,  330,  151  N.  W.  403 ;  Seymour  v.  Rail- 
way Co.,  164  N.  W.  862 ;  Owens  v.  Coal  Co., 
167  Iowa,  889,  188  N.  W.  483.  It  follows 
that  the  court  did  not  commit  error  ^ther 
In  refusing  the  offered  instruction,  or  in  the 
instruction  given. 

[t,  7]  Counsel  for  appellant  also  urges 
that  plaintiff  was  required  to  return  the  con- 
sideration paid  him  for  the  alleged  settle- 
ment before  commencing  an  action  for  dam- 
ages. This  question  was  not  raised  in  any 
way  in  the  court  below,  Mther  by  demurrer, 
answer,  motion  for  verdict,  or  request  for 
an  instruction,  and  must  therefore  be  deem- 
ed to  have  been  waived.  Ormsby  v.  Budd, 
72  Iowa,  80,  33  N.  W.  457.  But,  whether 
waived  or  not,  plaintiff  in  reply  to  the  al- 
legation of  defendant's  answer  of  settlement 
set  up  that  same  was  obtained  whUe  he  was 
of  unsound  mind,  by  the  fraud  and  duress  of 
the  defendant,  and  specifically  denied  that 
any  consideration  was  paid  him.  Plaintiff 
also  testified  thafhe  had  no  recollection  or 
knowledge  of  the  settlement,  or  that  de- 
fendant paid  him  any  sum  whatever.  The 
Jury  found  that  plaintiff,  if  he  had  signed  the 
receipt  offered  in  evidence,  did  not  volunta- 
rily and  knowingly  do  so.  Where  it  is  sought 
to  set  aside  a  release  or  settlement  upon  the 
ground  of  fraud,  a  tender  of  the  considera- 
tion paid  therefor  need  not  be  made  before 
action  is  commenced.  See  v.  Coal  Co.,  159 
Iowa,  413,  138  N.  W.  825,  141  N.  W.  1048; 
Reddlngton  v.  Blue  &  Raftery,  168  Iowa,  46, 
149  N.  W.  933;  Jeez  v.  McDonald  Mfg.  Co., 
179  Iowa,  193,  161  N.  W.  63. 

V.  Without  reviewing  the  evidence  In  de- 
tail, sufiSce  it  to  say  that  we  have  carefully 


examined  the  record  and  are  of  the  opinion 
that  there  was  snfilclent  evidence  to  take 
the  case  to  the  Jury,  and  that  the  verdict 
Is  not  so  excessive  as  to  Indicate  passion  and 
prejudice  upon  the  part  of  the  Jury,  or  to 
Justify  our  interference  therewith. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  must  be,  and  is, 
affirmed. 

PRESTON,  O.  J.,  and  WEAVER  and 
GA7NOB,  JJ.,  conciu:. 


SICKLES  et  aL  t.  LAUMAN.     (Na  32226.) 

(Supreme  Court  of  Iowa.    I>ec  14,  1918.) 

Assignments  4s»19  —  Sale  or  Groon  Wnx  — 
AaREEiosiTT  Not  to  Enoaob  in  Business. 
Where  seller  of  business  sold  its  good  will 
and  agreed  not  to  enter  into  such  business  in 
city  in  competition  with  buyer  for  five  years, 
agreement  was  enforceable  against  seUer  by 
buyer's  assignee,  purchaser  of  business  from  her: 
the  rights  acquired  not  being  personal  to  the 
purchaser  alone,  but  incident  to  the  sale  of  the 
business. 

Appeal  from  District  Court,  Bu^ia  Vista 
County;   James  Deland,  Judge. 

Action  for  equitable  relief.  Petition  dis- 
missed; and  plaintiffs  appeaL  Reversed  and 
remanded.  The  facts  are  stated  In  the  <H>in- 
ion. 

P.  F.  FavlUe,  of  Ft  Dodge,  for  appellants. 
T.  H.  Chapman,  of  Storm  Lalce,  for  appel- 
lee. 

WEAVER,  J.  For  a  considerable  period 
prior  to  the  transaction  hereinafter  mention- 
ed the  defendant,  J.  W.  Lauman,  was  the  own- 
er and  proprietor  of  an  established  business, 
conducting  and  canying  on  a  laundry  and 
the  work  of  cleaning  and  pressing  clothes, 
and  also  the  business  of  maintaining  a  sta- 
tion for  the  buying  and  shipping  of  cream. 
On  May  29,  1916,  defendant  entered  Into  a 
written  contract  with  one  Olive  L  Wright 
for  the  sale  andtnnafto  to  the  latter  of  the 
business  aforesaid,  together  with  the  ma- 
chinei7,  fixtures,  and  equipment  of  every 
kind  and  diaracter  used  in  coni>ection  there- 
with, and  Including  In  such  transfer  a  list  of 
the  customers  dealing  with  the  defendant. 
After  describing  the  business  and  the  prop- 
erty In  a  general  way,  the  contract  contains 
a  clause  In  the  following  words : 

"The  first  party  hereby  sells  the  good  will  of 
his  business  and  as  a  part  of  the  consideration 
thereof  agrees  that  he  will  not  directly  or  indi- 
rectly enter  into  business  in  Sioux  Rapids, 
Iowa,  in  competition  with  said  second  party,  for 
a  period  of  five  years  from  the  date  hereof/' 

The  deal  was  completed,  and  the  said  Olive 
I.  Wright  entered  into  possesaloa  and  coatrol 
of  the  business  so  purchased  by  her  in  Jnne. 

1916,  and  continued  therein  until  January  2S. 

1917,  on  which  date,  while  said  business, 
property,  and  plant  were  stiU  a  golns  con- 
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cem,  she  baigabied  and  sold  ttae  enttre  out- 
fit, propotj,  boslneBs,  and  good  fvtU  thereof 
to  the  present  plaintiffs,  C.  P.  Slckleg  and 
Buth  Sickles.  These  parchasera,  when  bay- 
log  said  property,  business,  and  good  will, 
were  Informed  and  knew  of  the  terms  of  the 
sale  from  defaidant  to  Wright,  and  as  a  part 
of  the  purchase  they  took  from  Wrl^t  an 
assignment  of  her  contract  with  de<tedant, 
and  of  all  the  rights  acquired  by  her  there- 
under. Such  purchase  having  been  consum- 
mated, plaintiffs  went  into  possession  of  said 
^nperty  and  business,  sinee  which  time  they 
have  been  the  owners  and  pr<Hirtetora  there- 
of, Including  not  only  the  good  will  acquired 
or  attaching  to  the  said  business  during  the 
proprletorstilp  of  their  Immediate  assignor, 
but  durUig  that  of  her  assignor  as  weiL 

The  petition  in  this  case^  after  redtiog  the 
facts  as  aforesaid,  alleges  that  since  said 
purchase  by  the  plaintiffs  the  defendant,  in 
vlolatioa  of  the  terms  of  his  said  ccmtract 
and  the  terms  of  the  sale  of  said  property 
and  good  wlU,  has  re-entered  the  (leaning, 
pressing,  laundry,  and  cream-buying  business 
In  the  town  of  Sioux  Baplds,  and  has  en- 
deavored and  is  now  endeavoring  to  re- 
establish such  business  In  competition  with 
plaintiffs,  and  unless  restrained  from  so  do- 
ing will  continue  to  advertise  and  solicit 
patronage  and  customers  away  from  the 
plalntUfs,  and  to  interfere  with  the  plaintiffs' 
bosinesa,  and  cause  them  irreparable  injury. 
L'pon  tbi»  showing  plaintiffs  pray  the  Issu- 
ance of  an  injunction  restraining  defendant 
from  fortbn  violation  of  liis  said  contract 
and  for  geaienl  relief. 

To  this  petition  the  defendant  demurred 
because  (1)  The  facts  stated  by  the  plain- 
tiffs do  not  entitle  them  t:o  the  relief  demand- 
ed; and  (2)  the  contract  entered  Into  by  the 
defendant  with  Wright  Is  not  assignable. 

The  demurrer  was  sustained,  and,  plain- 
tiffs electing  to  stand  upon  their  petition 
vtthont  amendment,  it  was  dismissed,  and 
they  appeaL  The  correctness  of  the  ruling 
as  to  the  sufflclencgr  of  the  pleading  is  the 
sole  question  raised  by  the  appeal. 

The  position  taken  by  the  appeUee  la  sup- 
port of  the  ruling  below  is  that  his  agree- 
ment not  to  re-enter  business  at  Sioux  Bap- 
ids  is  one  of  which  only  his  immediate  pur- 
chaser can  take  advantage,  or,  in  other 
words,  that  the  right  which  the  first  pur- 
chaser acquired  under  that  agreement  was 
personal  to  that  purchaser  alone,  and  could 
not  be  lawfully  or  effectually  assigned  or 
transferred  to  a  second  purchaser  of  the 
same  business. 

This  proposition  Is  said  to  be  Justified  by 
certain  of  our  own  dedslcms;  no  other  au- 
thorities being  dted  or  called  to  our  atten- 
tion. Of  the  cases  so  cited,  Haldeman  v. 
SUnontoo,  66  Iowa,  146,i  does  not  appear  to 
us  to  be  in  point,  ^ther  In  fact  or  in  prin- 
ciple.   Tliere  the  defendant,  a  physician,  in 
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selling  his  praetice,  agseed  not  to  "resettle" 
m  the  town  of  MitcbdlrUle,  and  this  was  held. 
not  to  be  broad  enough  to  prohibit  his  prac- 
ticing his  profession  In  that  town  after  re- 
moving therefrom  and  while  living  in  the 
dty  of  Des  Moines.  It  Is  peiliaps  In  point 
upon  the  proposition  that  contracts  of  this 
kind  win  be  construed  with  care,  not  to  un- 
duly or  unreascHiably  extend  the  agreed  re- 
striction beyond  the  expressed  or  fairly  im- 
plied intent  of  the  parties;  but  otherwise  it 
affords  no  light  upon  the  question  before  us. 
The  decisions  in  Streiaten  t.  Fehleiseo,  112 
Iowa,  612,  84  N.  W.  715,  51  L.  R.  A.  412,  and 
Baiiolee  v.  John  Malmqulst  ft  Son,  166  Iowa, 
261,  146  N.  W.  279,  both  turn  upon  the  Iden- 
tity of  the  party  agredng  to  refrain  from 
entering  Into  competition  with  a  business 
sold.  In  each  case  the  party  making  the 
agreonent  was -a  named  partnership  only, 
and  this  was  hdd  not  to  operate  as  a  re- 
strlcti4m  upon  the  liberty  of  an  Individual 
member  of  the  firm. 

Somewhat  in  the  same  line  is  Barron  v. 
OoUenbangh,  114  Iowa,  71,  86  N.  W.  53. 
There  the  defendant  sold  his  livery  business 
to  Fogarty  &  Barron,  and  agreed  not  to  re- 
enter the  buainesB  at  that  place  "during  the 
time  said  parties  of  the  second  part  may  be 
engaged  In  said  livery  business  on  the  above- 
named  premises."  Thereafter  one  of  the  pnr- 
cbastfs,  £>Dgarty,  sold  out  his  interest  to  his 
partner,  Barron,  who  continued  the  business 
Individaally.  CoUenbangh  tlisn  re-entrared 
the  livery  business  In  competition  with  Bar- 
ron, who  brought  action  for  an  injunction. 
Relief  was  denied  on  the  theory  that  the 
period  of  restrlctitNa  was  by  the  ^press 
terms  of  the  agreement  limited  to  the  time 
Fogarty  &  Barron  should  continue  In  the 
business  sold  to  them,  and  when  Fogarty 
sold  out  or  retired  the  obligation  of  the  de- 
fendant under  the  agreement  terminated. 

The  precedents  above  cited  go  to  the  limit 
of  strict  coi)structioa  In  fgvor  of  the  sdler 
of  a  business  entering  into  an  agreement  of 
this  character,  farther,  indeed,  than  the  writ- 
er of  this  opinion  believes  is  Justifiable ;  but 
none  of  them,  either  expressly  or  by  Implica- 
tion, lays  down  the  rule,  contended  for  by 
the  appellee,  that  such  a  contract  gives  to 
a  purchaser  no  more  than  a  mere  personal 
right,  which  he  cannot  assign  to  another, 
to  whom  he  In  turn  sells  the  business. 
There  Is,  Indeed,  an  expression  in  the  Bar- 
ron Case  to  the  effect  that — 

"Had  the  firm  of  Fogartjr  &  Barron  assigned 
the  contract,  no  right  of  action  would  have  pass- 
ed to  their  assignee,  by  reason  of  the  peculiar 
reading  thereof." 

If  we  give  proper  effect  to  the  concluding 
clause  of  that  quotation,  it  la  probably  not 
open  to  materlai  criticism ;  but  in  any  event 
it  is  pure  dictum,  for  the  assignability  of 
the  contract  was  not  there  in  question. '  So 
far  as  we  have  been  able  to  discern,  this 
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court  has  nercr  oonmdlled  ttatU  to  fhe  doo- 
trine  for  wfaidi  the  appdlee  oontaDda. 

As  to  property  ri^it  In  the  good  vlll  of  a  ; 
bnsiness,  and  of  its  protection  in  etpdtj,  it 
has  been  said: 

"The  good  win  of  a  trade  or  bosinen  may  be 
the  snbject  of  bargam  and  sale,  wlien  connected 
with  any  specific  stock  in  trade,  or  with  some 
valnable  secret  of  trade,  or  with  a  well-estal}- 
lished  stand  for  business.  A  court  of  eqnity 
will  decree  specific  performanee  of  a  contract  for 
the  sale  of  the  good  will  of  a  trade  or  business." 
Moorfaead  v.  Hyde,  88  Iowa,  382. 

Directly  In  point  npon  tlie  question  in  tbla 
case  is  Hedge,  Elliott  &  Go.  ▼.  liOwe,  47 
Iowa,  137.  mere  Lowe  sold  Ids  bnsiness 
to  one  Vorse  by  a  contract  wliidh  contained 
an  agreement  diat  he  would  not  re-engage 
in  the  same  Iraslness  in  the  same  town  tor  a 
period  of  five  years  without  tbe  consent  of 
Vorse.  Vorse  sold  and  assigned  an  equal 
Interest  in  the  Imsiness  and  contract  to  one 
Hedge,  and  later  sold  and  assigned  his  re- 
maining interest  therein  to  one  EHUott. 
Thus  the  entire  interest  of  the  original  por- 
cliaser  in  the  bnsiness  and  good  will  was 
eliminated.  Thereafter  Lowe  resumed  imsi- 
ness of  a  like  nature  in  tbe  same  town,  and 
in  defense  to  an  action  against  blm  for  an 
injuuctlon  he  raised  the  very  objection  on 
which  appellee  now  relies,  tliat  tlie  contract 
betweoi  him  and  Vorse  was  personal  and 
oould  not  be  assigned.  Tbe  court  held  the 
ptdnt  not  well  taken,  saying: 

"If  tbe  agreement  not  to  engage  in  <lie  agri- 
cnitaral  implement  Imsiness  was  of  snfficient 
value  to  constitute  in  part  an  inducement  to 
Vorse  to  purchase,  it  must  be  admitted  that  it 
might  be  equally  valuable  to  a  vendee  of  Vorse. 
If  Vo^,  because  of  this  agreement,  was  induced 
to  purchase,  no  good  reason  can  be  given  why 
Vome  should  not  be  able  to  avail  liimself  of  this 
agreement  as  a  means  of  effecting  a  sale.  The 
question  here  is,  not  whether  Uiis  agreement 
may  be  the  snbject  of  transfer  in  the  alMtract, 
but  whether  it  may  be  transferred  with  tbe  bnsi- 
ness to  which  it  originally  pertained" — citing 
Navigation  Co.  v.  Wright,  6  Cal.  258,  65  Am. 
Dec.  511,  and  8  Gal.  586 ;  Gnerand  v.  Dandelet, 
82  Md.  569,  8  Am.  Bcp.  164. 

Tbla  decision  does  not  appear  to  have  been 
overruled,  nor  do  we  find  that  its  authority 
has  ever  been  limited  or  questioned.  It  is 
also  quite  in  line  with  ttie  views  expressed 
on  the  same  subject  by  nearly  all  the  courts. 
See  Francisco  v.  Smith,  143  N.  X.  488,  38  N. 
E.  980;  Gompers  v.  Rochester,  56  Pa.  194; 
Fleckensteln  t.  Fleckensteln  (N.  J.  Gh.)  53 
Atl.  1043;  Pub.  Co.  V.  Ransom,  34  S.  D. 
381,  148  N.  W.  841,  Ann.  Gas.  1917A,  1010; 
Diamond  Match  Go.  y.  Roeber,  106  N.  Y.  473, 
13  N.  E.  419,  60  Am.  Rep.  464;  Ice  Co.  v. 
Denier,  114  Mich.  297,  72  N.  W.  167,  68  Am. 
St.  Rep.  480;  Haugen  v.  Sundsetb,  106  Minn. 
129,  118  N.  VA  666,  16  Ann.  Gas.  259;  Web- 
ster V.  Buss,  61  N.  H.  40,  60  Am.  Rep.  317; 
Ice  Go.  V.  Meckel,  100  App.  Dly.  03,  96  N.  V. 
Supp.  1060;  Palmer  v.  Toms,  96  Wis.  867, 
71  N.  W.  654. 

Sporadic  instances  are  not      wanting  in 


wblift  a  eontzaty  view  is  annoonoed  or  sug- 
gested, but  tliey  are  not  genenlly  recognized 
as  antliorltattTe  precedents.  Tbe  one  most 
directly  in  point  to  tliat  efllect  is  Winman  t. 
Sbannahan.  4  Or.  183,  18  Am.  Bep.  2S1.  It 
is  tliere  lield  tliat  the  contract,  having  made 
no  refnenoe  to  "tbe  heirs  and  assigns"  of  tbe 
poicliaaer,  most  lie  constmed  as  personal 
only,  and  not  enforeealrie  in  the  Iiands  of  liis 
assignee.  Tlie  rcascming  enq>Ioyed  is  by  no 
means  persnasiTev  and  the  citation  of  an- 
tliorities  wlioUy  ondts  reCeroice  to  or  con- 
sideratloa  ot  tlie  nmneroas  precedents  to  fbe 
oontnuy.  Xlie  presence  or  absence  of  ex- 
press atentlon  of  tlie  woids  'li^rs  and  as- 
slgnsT  is  discussed  in  several  of  the  cases 
first  above  dted,  and  in  each  instance  it  is 
held  to  l>e  Inunaterlal.  Indeed,  in  our  own 
leading  case  of  Hedge  t.  Lowe,  supra,  the 
agreement  was  with  the  purdiaser  bf  name, 
without  any  express  mention  of  heirs  or  as- 
signs, and  it  was  held  to  be  aasignalrte.  niis 
decision  lias  l>een  dted  and  followed  in  near- 
ly all  tlie  otiier  states  when  tbe  question 
has  come  up  for  adJodlcattMi.  In  many  cas- 
es the  courts  go  much  bey<md  what  we  bave 
liad  occasion  to  bold,  and  say  tliat,  even  if 
there  is  no  express  transfer  of  die  contract, 
tbe  good  will  assigned  by  the  first  seller  fol- 
lows the  business  into  the  hands  of  the  sec- 
ond purClmser,  without  any  eipress  men- 
tion, as  an  incident  to  the  business — a  rule 
for  which  many  good  reasons  may  be  fonnd. 
Pub.  Go.  v.  Ransom,  34  &  D.  381,  148  N.  W. 
842,  Ann.  Gas.  1917A,  1010;  Pamell  v.  Doan, 
31  Ont  517;  Palmer  v.  Toms,  96  Wis.  387, 
71  N.  W.  654;  Gompers  v.  Rodiester,  56  Pa. 
194;  Didlake  v.  Roden  Grocery  Go.,  180  Ala. 
484,  49  South.  384,  22  L.  R.  A  (N.  S.)  90T, 
18  Ann.  Os.  430;  Fairfield  ▼.  Lowry,  207 
Mass.  352,  93  N.  E.  598. 

In  the  Gompers  Case  the  court  touches 
upon  a  distinction  whidi  those  who  deny  the 
rule  in  Hedge,  EHliott  &  Go.  v.  Lowe  nsually 
overlook.  It  is  there  said  that  the  fallacy  of 
the  argument  denying  the  assignability  of  tbe 
contract  is  in  regarding  it  as  merely  personal 
in  character,  *Vhereas,  it  was  alone  an  in- 
cident to  the  property  which  they  had  part- 
ed with  and  the  business  alsa  It  would  not 
have  been  binding,  for  want  of  a  constdent- 
tion,  unless  as  incident  to  the  property." 
In  the  Palmer  Case,  supra,  the  Wisconsin 
court  on  the  same  subject  says: 

"To  determine  the  question,  •  •  •  the  na- 
ture of  the  contract  must  be  understood.  It 
does  not  constitute  a  distinct  property  right,  in- 
dependent of  the  business  it  was  designed  to 
protect,  any  more  than  the  good  will  itself.  The 
purpose  of  tbe  contract  being  to  protect  the 
property  or  businesg  to  wUob  it  related,  it  waa 
an  mcident  of,  and  adherent  to,  such  property 
and  business.    It  could  not  otherwise  exist." 

To  construe  such  contracts  as  personal  only 
where  the  design  to  so  narrow  or  restrict 
their  effect  is  not  clearly  expressed  Is  to  de- 
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prive  tbem  of  much,  If  not  most,  of  their 
value.  The  seller  expects  a  better  price, 
and  the  bayer  Is  willing  to  pay  a  better  price, 
than  the  business  would  command  without 
it.  But  the  busineas,  when  once  purchased, 
is  worth  on  the  market  only  what  the  o't^er 
can  reasonably  hope  to  sell  It  for,  and  If  tus 
cannot  sell  It,  without  destroying  its  pro- 
tection against  competition  by  the  man  who 
created  and  built  It  up,  he  la  quite  sure  to 
suffer  loss.  To  hold  that  the  parties  to  a 
contract  of  sale  intend  sueh  inequitable  and 
absurd  results,  the  language  should  reveal 
It  so  clearly  as  to  place  it  beyond  all  rea- 
sonable doubt  What  the  defendant  sold  In 
the  first  instance  was  not  only  tbe  physical 
property,  but  Hxe  established  business,  to- 
gether with  its  protection  for  five  years 
against  competition  by  him.  It  was  this 
property  and  this  business,  so  protected, 
which  Wright  bought  and  owned,  and  as 
such  owner  had  the  right  to  sell,  and  did 
sell,  to  the  plaintiffs.  Though  the  protec- 
tion existed  as  Incident  to  the  property  and 
business,  it  was  nevertheless  a  property 
ris^t,  which  the  plaintiffs  acquired  with  the 
property  and  business,  and  as  such  the  courts 
will  recognize  it  and  enjoin  its  wrongful  in- 
vasion. The  defendant  undertook  to  refrain 
from  competition  with  the  business  sold  by 
blm  for  five  years,  and  is  presumed  to  have 
received  a  suflBcient  consideration  therefor, 
and  It  Is  but  equitable  that  be  be  required 
to  perform  his  agreement  in  good  faith. 

In  discussion  courts  sometimes  Indulge 
in  the  loose  generality  that  the  law  does  not 
favor  contracts  In  restraint  of  trade,  and 
therefore  an  agreement  by  which  a  party  un- 
dertakes not  to  render  a  specific  business  In 
a  specified  dty  or  town  will  be  strictly  con- 
stiued.  What  the  law  does  disfavor  are 
contracts  which  unreasonably  restrict  the 
individual  In  his  liberty  of  occupation  and 
employment.  But  there  is  no  public  policy 
or  mle  of  law  which  condemns  or  holds  In 
disfavor  a  fair  and  reasonaUe  agreement  of 
this  cbaracter,  and  such  a  contract  is  en- 
titled to  the  same  reasonable  construction 
and  the  same  effective  enforcement  that  are 
accorded  to  business  obligations  in  general. 
For  an  Illuminating  discussion  of  this  sub- 
ject, see  Diamond  Match  Co.  t.  Roeber,  106 
N,  Y,  473,  13  N.  R  419,  60  Am.  Rep.  464. 

In  our  opinion,  the  plaintiffs'  petition  stat- 
ed a  good  cause  of  action,  and  the  demurrer 
thereto  should  have  been  overruled.  Tbe 
niling  and  Judgment  below  are  tlierefore  re- 
versed, and  the  cause  remanded,  with  Instmc- 
tions  to  the  trial  court  to  overrule  the  de- 
murrer, and  for  further  proceedings  not  In- 
consistent with  tbe  views  berein3>efore  ex- 
pressed. 

Reversed  and  remanded. 

PRBSSTON,  C.  J.,  and  GATNOR  and  STE- 
VENS, JJ.,  concur. 


REED  y.  DIOKINSOM  et  aL     (Na  8M90.) 

(Supreme  Court  of  Iowa.    Dec  14,  1918.) 

1.  OoMMSBox    4=927(5)  —  "Iktebstati    Com- 
mebck"— Unloadino  Fbbiobt  Cab. 

Plaintiff  servant,  injured  wiiile  helping  to 
remove  from  a  freight  car  steel  rails  being  haul- 
ed over  main  lines  of  defendant  railroad  run- 
ning from  Chicago  to  Omaha,  and  which  when 
distributed  were  to  be  substituted  for  rails  be- 
ing removed,  was  engaged  in  "interstate  com- 
merce" within  the  federal  Employers'  Liability 
Act,  {  1  (TJ.  S.  Comp.  St  1916,  S  8667). 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Mastgb  and  SEavAirr  €=9289(29)— Negli- 
gence OK  Master— Evidence. 

In  action  under  federal  Employers'  I/iability 
Act  (U.  S.  Comp.  St.  1916,  §!  8657-«e65)  by 
plaintiff,  member  of  construction  gang  injured 
while  helping  to  unload  rails  to  bo  used  in  re- 
placing defective  ones  being  removed,  conten- 
tion of  defendant  being  that  injury  was  due 
exclusively  to  plaintiff's,  negligence,  held,  that 
the  court  erred  in  .directing  verdict  for.  defend- 
ant. 

3.  Masteb  and  Sebvant  *=»27C(10)— Injurt 
TO  Skbvant— Acts  in  LiInk  of  Emplotment. 

In  action  by  plaintiff  member  of  construc- 
tion gang  to  recover  for  injury  sustained  while 
unloading  rails  from  defendant's  freight  car. 
held,  under  evidence,  that  plaintiff  at  tbe  time  of 
the  injury  was  engaged  m  the  very  act  which 
he  was  directed  by  daendanf  a  foreman  to  da 

Appeal  from  Blstrtet  Court,  Pottawat- 
tamie County;  O.  D.  Wheeler,  jTudge. 

Action  brought  under  the  federal  Employ- 
ers' Liability  Act  to  recover  damages  for  per- 
sonal Injury.  Opinion  states  the  facts. 
Judgment  was  rendered  for  the  defendant 
In  the  court  below  on  a  directed  verdict. 
Plaintiff  appeals.    Reversed. 

Thomas  Q.  Earrlson  and  H.  L.  Robertson, 
both  of  Council  Bluffs,  for  appellant 

P.  W.  Sargent  and  J.  G.  Gamble,  both  of 
Des  MoineB,  and  Saunders  &  Stuart,  of 
Council  Bluffs,  for  appellees. 

GATNOR,  J.  This  action  is  under  the 
federal  Employers'  Liability  Act,  and  Is 
brought  to  recover  damages  claimed  to  have 
been  sustained  through  the  negligence  of 
the  defendant  while  engaged  la  interstate 
commerce.  The  action  is  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company 
and  its  receivers. 

The  company  answers  and  denies  general- 
ly and  spedflcally  every  statement,  allega- 
Ucm,  matteE,  and  thing  alleged,  which,  if 
true,  might  Involve  the  defendant  In  liability, 
and  alleges  especially  that  It  was  not  engaged 
In  tbe  operation  of,  nor  did  It  have  posses- 
sion of,  the  railway  property  mentioned  in 
tbe  petition,  at  the  time  referred  to;  that  the 
railway  was  solely  and  exclusively  in  the 
possession  of  and  operated  by  the  receivers 
mentioned,  under  aiq[>o}ntment  by  the  fed- 
eral court. 

The  receivers,  answering,  deny  both  gen- 
erally and  specifically  every   alleg-atlon  of 
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plalnUlTs  petition,  and  further  answer  by 
saying  that  the  plaintiff  agsumed  the  risk  In- 
cident to  the  work  In  which  he  was  engaged 
at  the  time  and  on  account  whereof  he  claims 
to  have  received  the  injuries,  and  further 
say  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  directly  contributing  to  and 
causing  the  Injuries  of  which  he  complains. 

That  the  plaintiff  recelred  Injury  while  In 
the  employ  of  the  defendants  Is  not  a  contro- 
verted question  here,  nor  Is  the  extent  of 
his  Injuries,  for  the  reason  that  at  the  con- 
clusion of  plaintiff's  testimony  the  court  di- 
rected a  verdict  In  favor  of  both  defendants, 
and  upon  such  verdict  entered  judgment  dis- 
missing plaintiff's  petition. 

The  case  therefore,  as  presented  here,  In- 
volves but  two  questions: 

First.  Was  the  plaintiff,  at  the  time  he 
received  his  Injuries,  engaged  In  Interstate 
commerce  so  as  to  be  within  the  rule  of  the 
federal  Employers'  Liability  Act? 

Second.  Was  the  injury  exclusively  due  to 
the  act  of  the  plaintiff  himself — that  is,  due 
to  his  own  exclusive  negligence — or  was  It 
due  to  some  negligent  act  of  the  defendants, 
or  either  of  them,  which  contributed  to  the 
Injury,  for  which  they,  or  some  of  them, 
ought  to  be  called  upon  to  respond  In  dam- 
ages under  the  federal  Employers'  Liability 
Act? 

[1]  On  the  first  question,  it  appears  that 
the  plaintiff  was  working  on  the  main  line 
of  the  Chicago,  Bock  Island  &  Pacific  Rail- 
way Company  Just  east  of  Council  Bluffs; 
that  this  line  runs  from  Chicago,  111.,  to 
Omaha,  Neb.;  and  that  passenger  and  freight 
trains  pass  over  the  track  between  these 
points.  Just  prior  to  the  time  of  the  injury, 
steel  rails  were  being  hauled  over  the  main 
line,  on  flat  cars,  for  distribution  along  the 
line,  when  distributed,  to  be  placed  in  the 
track  In  substitution  for  old  rails  that  were 
being  removed.  At  the  time  plaintiff  ^as 
injured,  he  was  helping  remove  these  steel 
rails  from  the  fiat  car.  The  rails  so  unload- 
ed were  being  used  In  the  repair  of  the  track 
upon  the  main  line  of  the  company's  road. 

Under  all  the  decisions,  both  plaintiff  and 
defendant  were  engaged  in  interstate  com- 
merce. The  federal  Employers*  Liability  Act 
as  bearing  upon  this  case  provides  (federal 
Employers'  Liability  Act  of  April  22,  1908,  c. 
149,  i  1,  35  U.  S.  Statutes  at  Large  65,  U.  S. 
Corap.  St.  1916,  {  8657) : 

"That  every  common  carrier  by  Miilroad  while 
engaged  in  commerce  between  any  of  the  several 
states  or  territories,  •  *  •  shall  be  liable 
•  •  *  to  any  person  suffering  injury  while,  he 
is  employed  by  such  carrier  in  such  commerce," 
if  the  injury  results  in  whole  or  in  part  from 
the  negligence  of  the  carrier  or  of  any  of  its 
officers,  agents  or  employes. 

This  first  point  was  directly  decided  by 
this  court  in  plalntiflTs  favor  in  Eley  v.  C.  G. 
W.  Ry.  Co.,  166  N.  W.  739 ;  Ross  v.  Sheldon, 
176  Iowa,  618,  154  N.  W.  499;  and  In  Brier 
V.  C,  R.  L  *!  Pac.  Ry.  Co.,  168  K  W.  339. 

In  Deal  v.  Coal  &  Coke  Ry.  Co.  (D.  C.)  215. 


Fed.  285,  the  plaintiff  was  oagaged  in  repair- 
ing telegraph  lines  owned  t^  the  railway 
company  and  used  in  directing  the  movement 
of  its  trains.  It  was  held  that  the  injured 
party -was  engaged  in  interstate  commerce, 
and  his  rights  were  governed  by  the  federal 
Employers'  liability  Act. 

It  has  been  said  tliat  tiie  true  test  as  to 
whether  the  employ^  is  within  the  federal 
Employers'  UabiUty  Act  is:  Was  the  em- 
ploye, at  the  time  of  the  injury,  engaged  In 
Interstate  transportation,  or  In  work  so 
closely  related  to  it  as  to  be  practically  a 
part  of  it?  Shanks  v.  Delaware  *  L.  W.  Bv. 
Co.,  239  U.  S.  556,  36  Sup.  Ct  188,  60  Ix  Ed. 
436,  L.  B.  A.  19160,  797. 

The  record  shows  that  defendants  were 
carrying  these  steel  rails  on  flat  cars,  for 
distribution  along  its  right  of  way,  and,  when 
distributed,  used  In  repairing  its  tracks. 
The  plaintiff,  under  defendants'  foreman, 
was  engaged  in  removing  the  rails  from  the 
cars.  The  work,  therefore,  was  so  closely 
related  to  interstate  transportation  as  to  be 
practically  a  part  of  it.  See  Pedersen  v. 
Ry.  Co.,  229  D.  S.  146,  33  Sup.  Ct.  648,  57  L. 
Ed.  1125,  Ann.  Cas.  1914C,  153.  In  this  case 
the  injured  party  was  an  Iron  worker  em- 
ployed by  the  defendant  In  the  alteration 
and  r^alr  of  bridges,  under  the  direction  of 
a  foreman.  A  bridge  was  being  repaired. 
The  plaintiff  was  carrying  some  bolts  or 
rivets  from  a  tool  car  to  be  used  that  night, 
or  very  early  the  next  morning,  in  repairing 
the  bridge.  He  was  on  his  way  to  the  bridge 
carrying  with  him  these  bolts,  etc,  to  be 
used  in  making  the  repairs.  He  was  run 
down  and  injured  while  so  doing.  It  was 
held  that  his  employment  was  within  the 
purview  of  the  federal  Elmployers'  Liability 
Act,  and  he  was  permitted  to  lecover.  So 
we  say  the  plaintiff  showed  a  right  of  action 
under  the  federal  Employers'  Liability  Act, 
and  the  court  erred  In  dismissing  his  peti- 
tion on  that  ground. 

[2]  II.  It  is  next  contended  that  the  Injury 
whldi  he  sustained  was  exclusively  due  to 
his  own  negligence,  to  his  own  want  of  care, 
and  not  due  to,  or  contributed  to,  by  any 
negligence  of  the  defendant,  and  that  there- 
fore, even  conceding  that  his  action  is  proper- 
ly brought  under  thq  federal  Employers' 
Liability  Act,  he  has  not  shown  a  right  to 
recover. 

Upon  this  question  the  record  Is  not  as 
clear  as  might  be,  but  we  gather  from  the 
record  this  state  of  facts:  He  was  injured 
on  the  27th  day  of  August,  1915.  On  this 
day  he  was  employed  as  a  common  laborer, 
to  work  with  a  construction  gang  in  the  re- 
pair and  maintenance  of  the  defendants' 
tracks  and  roadbed.  While  so  employed,  It 
was  his  duty,  under  the  direction  of  a  fore- 
man,  to  remove  from  the  flat  cars,  with  the 
assistance  of  other  employes,  certain  ste*-! 
rails  which  were  then  to  be  used  in  replacing 
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the  old  and  defective  rails.  These  steel 
rails  were  heavy.  They  were  piled  upon  flat 
cars.  It  was  the  duty  of  the  defendant,  with 
the  assistance  of  another,  to  loosen  them  so 
that  they  could  be  more  easily  removed  from 
the  car.  To  remove  a  rail  required  at  least 
two  of  defendants'  employes.  Plaintiff  was 
selected  as  one.  He  and  his  coemploySs  were 
fuml^ed  with  pinch  bars,  and  Instructed  to 
place  the  bars  under  the  ends  of  the  rails, 
or  la  bolt  holes  In  the  rails,  and  to  turn  them, 
or  loosen  them  from  the  pile  so  that  they 
could  be  removed  from  the  car.  Plaintiff, 
in  the  discharge  of  this  duty,  placed  his 
pinch  bar  In  a  bolt  bole  in  one  of  tile  rails 
for  the  purpose  of  loosening  It  from  the  pile, 
and  at  the  time  of  the  accident  had  ac- 
complished this  purpose.  Another  of  de- 
fendants' employes  was  at  the  other  end  of 
the  same  rail,  and  was  charged  with  and 
oigaged  In  like  worlc.  At  the  time  of  the 
Injury,  plaintiff  had  succeeded  in  moving 
his  end  of  the  rail  from  its  fastening.  The 
employe  at  the  other  end  of  the  rail  had  not 
succeeded  in  loosaiing  his  end.  After  plain- 
tiff had  loosened  his  end,,  he  was  standing 
with  his  bar  In  a  bolt  hole  In  the  rail  and 
was  pressing  somewhat  upon  his  bar.  The 
foreman  had  Instructed  both  plaintiff  and  his 
assistant  that  whatever  they  got  the  rail 
ready  to  loosen  up,  or,  as  they  say.  "ready  to 
go,"  to  warn  each  other  of  the  fact  by  say-* 
ing,  "Lookout!"  While  plaintiff  was  so 
standing  with  his  bar  In  the  bolt  bole  press- 
ing npon  the  bar — the  extent  of  which  pres- 
sure does  not  appear — his  assistant,  without 
warning  and  without  giving  the  signal  that 
he  was  Instructed  to  give,  suddenly  Jerked 
big  rail  loose,  causing  plaintiff's  bar  to  strike 
him  In  the  bead,  knocking  him  from  the  car 
and  Injuring  Im. 
The  plaintiff  testifies: 

"I  had  my  lluing  bar  in  the  belt  hole  trying  to 
help  the  man  at  the  other  end  to  get  fiis  ^d 
loose.  I  had  my  end  free.  It  was  loose.  I 
supposed  he  would  let  me  know  when  he  got 
ilia  l>a'r  down  in  where  he  could  get  h<^d,  and  I 
was  there  waiting  for  him  to  get  it  and  was 
still  holding  to  help  get  his  bar  fastened,  when 
he  got  his  bar  in  he  said  nothing.  He  gave 
his  bar  a  big  heavy  wrench,  and  knocked  me 
headfirst  oS  uie  car.  I  was  doing  my  woric,  at 
the  time  I  was  hurt,  in  the  usual  and  ordinary 
way  of  doing  that  work." 

[3]  It  is  apparent  that  plaintiff  was  in- 
jured while  in  the  line  of  his  employment, 
and  while  engaged  In  the  very  act  wlilch  be 
was  directed  by  defendants'  foreman  to  do. 
Taking  this  record  as  It  Is  before  us,  the 
Jury  might  well  And  that  the  plaintiff  had 
done  the  work  assigned  him  in  the  usual  and 
ordinary  way.  He  had  succeeded  in  loosening 
his  end  of  the  rail,  and,  while  standing  with 
his  bar  In  t&e  bolt  hole  waiting  the  action  of 
his  coemployfi  at  the  other  end  of  the  rail,  the 
rail  was  suddenly  turned  with  plaintiff's  bar 
In  the  bolt  hole^  and  the  position  of  the  bar 


changed  by  the  act  of  turning.  ISiis  titrew 
it  out  of  the  position,  and  injury  resulted  to 
the  plaintiff.  Plaintiff  was  waiting  for  the 
employ^  at  tlie  other  end  to  signal  him  that 
he  had  secured  a  bar  hold  on  the  rail  suffi- 
ciently strong  to  enable  him  to  turn  the  rail 
free  from  Us  position  and  loosen  it  from  the 
pile.  The  record  shows  that  his  coemploy^, 
without  giving  the  warning  which  the  plain- 
tiff had  reason  to  expect,  and  which  the  em- 
ploye was  directed  to  give,  and  upon  which 
plaintiff  relied,  suddenly  Jerked  the  rail  loose, 
causing  plaintilTs  bar  to  strike  him  upon  the 
head. 

The  Jury  could  well  have  found  that  the 
cause  of  the  injury  was  the  sudden  and  un- 
»expected  movement  of  plaintiff's  assistant 
in  suddenly  Jerking  the  rail  loose  without 
warning  plalnUff  that  he  was  about  to  do  so, 
and  without  warning  plaintiff  that  the  rail 
was  in  a  position  to  be  Jerked  at  that  end. 
It  was  said  In  Caverhlll  v.  Boston  &  M.  Ry. 
Co.,  reported  In  77  N.  H.  330,  81  Atl.  917, 
that,  whatever  risks  the  deceased  assumed 
as  to  the  defendants'  method  of  doing  busi- 
ness, he  did  not  assume  the  risk  of  injury 
from  the  negligence  of  another  servant.  For 
an  Injury  so  caused  the  statute  expi«8sly 
makes  the  employer  liable. 

It  was  said  by  this  court  In  Byram  v.  lU 
llnols  Central  Ry.  Co..  172  Iowa,  631,  154  N. 
W.  1006,  Ann.  Cas.  1918A,  1067: 

"It  is  dear  that  the  pliuntifl  did  not  assume 
the  risk  arising  out  of  tne  negligence  of  an- 
other employe ;  for  this  ho  could  not  anticipate 
or  guard  against." 

The  defendants  pleaded  contributory  neg- 
llgencfe  This  cannot  avail  them  at  this  time, 
for  it  Is  not  a  defense  under  the  federal  Em- 
ployers' IdabiUty  Act  In  any  event,  it  can 
<»ly  serve  to  diminish  the  damages,  if  any, 
allowed  to  the  plaintiff. 

On  both  grounds,  we  think  the  court  erred 
In  directing  a  verdict  for  the  defendants, 
and  for  that  reason  the  case  Is  reversed. 
■  Reversed. 

PRESTON,  C.  J.,  and  WEAVER  and  STE- 
VENS, JJ.,  concur. 


DIUBNBECK  v.  SBOORITY  SAV.  BANK 

et  al.     (No.  32262.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1918.j 

1.  Tbial  ®=>408  —  Transfeb  of  Cacses  — 
Waives  or  Erbor. 

Under  Code,  {{  3432  and  3434,  the  remedy 
where  a  cause  cognizable  at  law  is  begun  on 
the  equity  side  is  motion  to  transfer,  and, 
where  a  party  merely  moves  to  dismiss  and 
does  not  move  to  transfer,  the  error  is  waived. 

2.  Appeai,  and  Ebbob  €=>1033(1)— Haksilkss 
Ebrob — Right  to  Complain. 

The  appellant  cannot  complain  of  ruling  in 
bis  favor,  tnougb  it  be  erroneous. 

3.  Chattei,   Mobtoaqes   i8=»138(3)  —  Land- 
lobd'b  Ljen. 

As  a  mortgage  on  crops  to  be  grown  does 
not  attach  until  the  crop  is  planted  and  such 
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a  mortgmse  does  not  attach  to  the  increase  of 
live  stock  ontil  it  comes  into  existence,  a  ten- 
ant cannot  by  giying  a  mort|;age  Jast  before  the 
term  begins  deprive  hia  landlord  of  the  lien  on 
crops  and  other  personal  proper^,  etc..  Kiven 
by  Code,  |  2992,  aa  well  aa  reaerred  by  the 
lease. 

4.  ESTOPPEI.  «s>110— PlXASi:«0  AS  Deiz^vsb— 
Neczssitt. 
An  estoppel  most  be  pleaded  to  be  available 
as  a  defense. 

Appeal  from  District  Court,  Sac  County; 
E.  G.  Albert,  Judge. 

Action  by  plaintiff,  who  claims  a  land- 
lord's Hen  on  property,  to  enjoin  the  defend- 
ant, who  holds  chattel  mortgage  thereon, 
from  foreclosing  the  same  by  seizing  It  for 
foreclosure  under  chattel  mortgage  held  by 
defendant  bank  on  hearing  the  court's  decree 
that  the  Chattel  mortgage  was  superior  to 
the  landlord's  Hen  as  to  all  property  covered 
by  It  and  In  existence  prior  to  the  tenant 
taking  possession  under  the  lease,  and  that 
the  landlord's  Men  on  all  increase  of  the 
property  described  In  the  mortgage,  upon 
crops  growing  on  the  leased  premises  and 
property  acquired  after  the  tenant  had  taken 
possession,  was  superior  to  the  lien  of  the 
mortgage.  The  defendant  bank  appeals.  Af- 
firmed. 

S.  TrevaHhen,  of  Perry,  and  D.  C.  Wag- 
goner, of  Oskaloosa,  for  appellant 
Dugan  &  Dugan,  of  Perry,  for  appellee. 

LADD,  3.  On  ttie  11th  day  of  August, 
1911,  the  plaintiff,  Dllenbeck,  leased  to 
Charles  Morgan  three  quarter  sections  of 
land  in  Ida  and  Sac  counties  for  a  term  of 
five  years  beginning  March  1,  1912,  at  the 
,  cash  rental  of  $2,610  per  year,  one  half  to 
be  paid  October  1st,  and  the  other  half  Feb- 
ruary 1st  of  each  year  of  the  term.  The 
lease  provides  for  attorney's  fees,  and  that — 
"In  addition  to  the  lien  given  him  (Dilenback) 
by  law,  a  lien  upon  all  the  personal  property 
owned  by  said  second  party  (Morgan)  during 
the  term  of  this  lease,  whether  said  property 
is  exempt  from  execution  or  not  and  sell  the 
same  or  any  part  thereof  in  satisfaction  of 
the  tent  herein  agreed  to  be  paid." 

On  December  28,  1911,  said  Morgan  exe- 
cuted his  note  for  $5,000  to  the  Citizens' 
State  Bank  of  Perry  payable  one  year  from 
date  with  interest  at  8  per  cent,  per  annum, 
and  with  is  wife  executed  a  mortgage  on 
horses,  cattle,  vehicles,  and  machinery,  and 
"twenty-eight  and  one-half  tons  of  hay, 
twelve  hundred  bushels  of  com  and  all  crops 
grown  on"  the  land  during  the  year  1912. 
The  mortgage  also  contained  the  following 
clause : 

"This  mortgage  is  given  with  the  understand- 
ing that  it  includes  and  covers  nil  personal 
property  that  we  own,  also  all  future  increase 
of  and  acquisition  thereto,  the  above-described 
property  until  the  debts  secured  hereby  are 
fully  paid." 

This  mortgage  also  secured  the  payment 
of  a  small  note  which  has  since  been  paid. 


In  Joly,  1913.  Morgan  released  from  the 
terms  of  his  lease  one  quarter  section  of 
land  after  March  1,  1914,  and  this  effected 
»  decrease  of  $880  rent  per  anntmi. 

The  mortgagee.  Citizens'  State  Bank,  was 
dissolved  and  succeeded  by  tlie  Security  Sav- 
ings Bank,  which  acquired  the  note  and  mort- 
gage and  early  in  1916  began  the  foreclosure 
of  said  mortgage  through  the  then  sheriff 
of  Sac  county,  J.  W.  Criss. 

[1]  On  May  27,  1916,  plaintiff  filed  bis  pe- 
tltlmi  in  the  district  court  of  Sac  county, 
alleging  the  commencement  of  said  foreclos- 
ure proceedings  out  of  court,  that  bis  lien  as 
landlord  under  said  lease  on  property  on 
which  foreclosure  Is  sought  is  superior  to 
that  of  the  defendant  bank,  and  prayed  Judg- 
ment for  the  amount  owing  on  the  said  note, 
that  bis  lien  as  landlord  be  established  as 
superior  to  that  of  the  defendant  bank,  that 
a  receiver  be  appointed  to  take  chaise  of 
said  property,  nnd  that  said  bank  and  sher- 
iff be  enjoined  from  proceeding  with  the  fore- 
closure of  said  mortgage,  and  that  a  tem- 
porary restraining  order  be  Issued  against 
defendants.  Thereupon  the  Security  Sav- 
ings Bank  moved  that  the  petition  and  pro- 
ceedings be  dismissed  on  the  ground.  In  sub- 
stance, that  the  plaintiff  had  a  plain,  ade- 
quate, and  speedy  remedy  at  law,  tbat  no 
issue  was  pending  calling  for  the  appoint- 
ment of  a  receiver,  and  that  a  landlord's  Hen 
can  only  be  enforced  at  law.  This  motion 
was  overruled,  and  rightly  so.  The  design 
of  plaintiff  in  filing  his  petition  was  to  trans- 
fer the  foreclosure  to  the  district  court  un- 
der section  4283,  and  whether  his  petition 
was  in  equity  does  not  appear,  unless  It  be 
from  the  prayer.  Betreat  however,  after  a 
petition  in  equity  a  motion  to  dismiss  was 
not  the  remedy  to  be  applied.  Section  3132 
of  the  Code  provides  that — 

"An  error  of  the  plaintiff  as  to  the  kind  of 
proceedings  adopted  shall  not  cause  the  abate- 
ment or  dismissal  of  the  action,  but  merely  a 
change  into  the  proper  proceedings,  and  a 
transfer  to  the  proper  docket" 

This  section  by  its  very  terms  obviates 
the  dismissal  because  of  the  error  In  pro- 
cedure. The  remedy.  If  any,  was  by  motion 
to  transfer  to  the  equity  side  of  the  docket 
section  3434  of  the  Code,  and  the  defendant 
not  having  availed  thereof,  was  deemed  to 
have  waived  the  objection  because  of  the 
suit  being  in  equity. 

[2]  II.  On  January  2,  1917,  the  defendant 
bank  filed  answer  in  which  it  alleged  that  the 
lease  of  plaintiff  to  Morgan  did  not  become 
"operative  and  take  effect  until  the  1st  day 
of  March,  1912,  and  that  plaintiff  acquired 
no  lien  thereunder  as  against  any  property 
of  defendant  Morgan  until  the  1st  day  of 
March,  1912,"  and  that  Morgan  did  not  move 
his  property  on  the  demised  premises  until 
January  26,  1912.  As  the  court  decreed  that 
the  mortgage  constituted  a  first  Uen  on  all 
the  mortgaged  property.  It  necessarily  held 
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tbat  the  leaae  did  not  become  i^rattve  as 
a  Uen  on  eucb  property  until,  after  the  ten- 
ant had  removed  the  property  covered  by  the 
roortgajie  upon  tb«  demised  preqilses.  Of 
this  ruling  the  mortgagee  cannot  be  beard  to 
complain. 

[3]  Tlie  court  also  decreed  that  the  land- 
lord's Uen  Qnder  tbe  lease  attached  and  was 
superior  to  that  of  the  mortgage  on  all  prop- 
erty acquired  by  the  tenant  after  taking  pos- 
session of  the  demised  premises  and  brought 
thereon,  and  on  all  increase  of  the  stock  and 
the  crops  to  be  grown  thereon  as  well. 

SecUon  2992  of  the  C!ode  provides  that— 
"A  landlord  shall  have  a  lien  for  his  rent 
npon  all  crops  grown  upon  the  leased  premises, 
and  upon  any  other  personal  property  of  the 
tenant  wliicb  has  been  used  or  kept  thereon 
during  the  term  and  not  exempt  from  ezecu- 
Uon." 

This  statute  was  enacted  to  secure  to  tbe 
landowner  payment  of  the  rent  accruing,  and 
also  to  protect  the  tenant  in  enabling  him 
to  make  nse  of  the  profits  derived  from  his 
lease  In  the  satisfaction  of  the  rent  due  and 
enable  bim  to-  conidnue  in  tbe  enjoyment  of 
the  premises  during  the  term.  The  landlord 
may  not  be  deprived  of  the  benefits  of  this 
statute  by  the  contract  of  the  tenant  with  a 
third  person.  Under  the  law  a  mortgage  on 
crops  to  be  grown  does  not  attach  until  the 
crop  Is  planted,  nor  doss  it  attach  to  tbe  In- 
crease until  It  comes  into  existence,  and  It 
is  manifest  that  the  tenant  cannot  by  a  con- 
tract with  a  third  person  deprive  the  land- 
lord of  tbe  lien  expressly  created  by  statute 
on  crops  to  be  grown  or  the  increase  to  come 
into  existence  subsequent  to  the  tenant  tak- 
ing possession  of  the  leased  premises.  If 
there  were  no  other  reason  for  so  holding, 
the  fact  that  the  Increase  Is  nourished  from 
the  produce  of  the  land  and  the  crops  spring 
from  its  soil,  and  therefore  the  lessee  ought 
not  to  be  deprived  of  the  opportunity  to 
enforce  rent  as  compensation  for  the  use  of 
tbe  land  against  the  products  Incidental  to 
such  use.  The  security  he  is  given  by  this 
statute  cannot  well  be  taken  from  tbe  land- 
lord without  his  consent,  and,  though  It  may 
be  that  the  mortgage  and  Hen  attached  at 
about  the  same  time,  we  are  of  opinion 
tbat  tbe  court  rightly  held  the  lien  of  tbe 
plaintiff  superior  to  tbat  of  tbe  mortgage 
held  by  tbe  defendant  bank.  Leslie  v«  Hln- 
son,  83  Ala.  266,  3  South.  443;  24  Oyc.  1262: 
Torallnson  v.  Greenfield,  81  Ark.  557;  Ford 
V.  Clewell,  9  Houst.  (Del.)  179,  31  Atl.  715; 
Page  V.  Larrowe,  22  N.  Y.  Supp.  1099i ;  and 
Broders  v.  Bohannon,  30  Or.  599,  48  Pac.  692. 

[4]  III.  Appellant  bank  contends  that 
plalntltt  Is  estopped  from  asserting  tbat  his 
landlord's  Uen  Is  superior  to  tbe  Uen  of  the 
mortgage  on  the  grounds  appearing  In  To- 
ledo Savings  Bank  v.  Johnston,  94  Iowa,  212, 

>  Reported  In  tuU  In  the  New  Yeric  SuHdenwat; 
reported  as  a  memorandum  decision  without  opin- 
ion In  C6  Hun,  S35. 


62  N.  W.  7^  The  trouble  is  that  esttvpel 
was  not  pleaded,  and,  even  If  had  been,  the 
evidence  fell  short  of  establishing  the  ele- 
ments essential  to  constitute  this  defense. 

Tbe  court  apportioned  tl>e  costs  and,  as 
we  think,  rightly,  for  each  party  succeeded 
in  part. 

Affirmed- 

PBESTON,  C.  J.,  and  BVANS  and  SAIr 
IMGEB,  iJ.,  concur. 


ODTOHALL  V.  OITT  OP  KEOKUK. 

(No.  82829.) 

(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Municipal  Cobpohations  «=>817(1,  3)  — 
Injuhies  on  Sidewalk— Burden  of  Pboof. 

A  traveler,  suing  for  injuries  received  on  a 
ridewalk^  has  die  biurden  of  showing  negligeoce 
of  the  aty  and  freedom  from  contributory  neg- 
ligence. 

2.  Municipal  CktapoBATioNs  «=s>777— Side- 
walks—Duty  or  MUNICIPALITT. 

It  ia  the  duty  of  a  city  to  keep  sidewalks 
open  to  public  travel  in  a  reasonably  safe  con- 
dition, but  it  is  not  negligence  for  a  city  to  lay 
a  hose  across  a  sidewttlk,  so  ns  to  carry  water 
from  a  hydrant  to  a  point  where  concrete  was 
being  mixed  for  the  paving  of  another  street, 
provided  the  manner  in  whidi  it  was  done  was 
not  negligent. 

3.  Municipal  Cobfpbations  «=9806(3)— In- 
jusns  ow  Sidewalk— OONTBiBUTORY  Nbo- 
lisbncb. 

Plaintiff,  who  tripped  over  a  hose  across 
the  sidewalk,  laid  there  by  the  city  in  connec- 
tion with  street  repairing,  fi-eld  negligent,  the 
view  being  unobstructed,  even  thouini  a  travel- 
er may  assume  a  city  has  performed  its  duty  in 
keeping  the  ridewalk  safe. 

.    Preston,  0.  J.,  dissentiiig. 

Appeal  from  District  Court,  Lee  County; 
W.  S.  Hamilton,  Judge. 

Action  to  recover  damages  for  injuries 
claimed  to  have  resulted  from  a  fall  upon 
defendant's  sidewalk.  At  the  conclusion  of 
plaintiff's  evidence,  the  court  directed  a  ver- 
dict for  the  defendant  Plaintiff  appeals. 
Affirmed. 

Hazen  I.  Sawyer  and  Boyd  &  McKlnley, 
aU  of  Keokuk,  for  appellant 

T.  A.  Gralg,  B.  W.  McManus,  and  J.  R.  Mc- 
Manus,  aU  of  Keokuk,  for  appellee. 

OAYNOR,  J.  This  action  is  brought  to 
recover  damages  for  personal  injuries  alleg- 
ed to  have  been  sustained  by  the  plaintiff  by 
reason  of  a  fall  upon  defendant's  sidewalk, 
caused,  as  she  says,  by  the  negligence  of 
the  defendant  in  permitting  the  sidewalk  to 
be  obstructed  at  the  point  where  she  fell. 
For  a  better  understanding  of  the  conditions 
present  at  the  time  of  the  fall,  we  wiU  say 
that  Main  street  runs  east  and  west.  Eighth 
street  runs  north  and  south,  and  crosses 
Main  street  at  right  angles.  On  the  east  side 
of  Eighth  street,  at  the  intersection  of  Eighth 
and  Main,  Is  what  Is  known  In  the  record 
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as  the  undertaking  estabUshment  of  Hawks 
&  Holbrook.  At  this  place  the  sidewalk  is 
17  feet  wide  on  Main  and  14  feet  wide  on 
Eighth.  It  is  a  Ennooth  concrete  walk.  Mata 
street  is  one  of  the  principal  and  main  trav- 
eled streets  in  the  dty.  At  the  time  plaln- 
tur  fell,  and  prior  thereto,  the  city  was  hav- 
ing North  Eighth  street  paved  between  Blon- 
deau  and  Main.  Blondeau  is  north  of.  Main, 
and  runs  east  and  west,  paralleling  Main. 
In  connection  with  this  paving,  water  was 
taken  from  a  hydrant  situated  near  the  outer 
edge  of  the  sidewalk  on  Main  street,  near 
Eighth,  at  a  point  which  would  be  tou<Aed  by 
an  extension  of  the  east  line  of  the  sidewalk 
on  Eighth.  A  hose  was  attached  to  the  out- 
er opening  of  this  hydrant,  and  then  extend- 
ed in  a  short  circle  therefrom,  crossing  the 
sidewalk  on  Main,  then  out  onto  Eighth 
street,  and  up  to  the  place  where  the  water 
was  being  conducted  and  used  in  mixing  mor- 
tar for  the  purpose  of  laying  a  concrete 
foundation  for  paving  that  was  to  be  laid 
thereon.  So  far  as  this  record  shows,  the 
hose  was  being  used  at  that  time  in  the  pros- 
ecution of  the  work  of  repairing  Eighth 
street  at  the  point  indicated. 

It  Is  not  material  for  the  purposes  of  this 
case  how  long  the  hose  had  been  used.  It 
was  being  then  used  by  the  city.  The  city 
therefore,  had  notice  of  its  location  and  use, 
and  of  the  conditions  which  it  produced.  It 
was  bring  usM  as  an  instrument  in  the  re- 
pair and  betterment  of  its  streets. 

Plaintiff,  at  the  time  of  the  injury,  was 
walking  with  her  daughter  westward  on  the 
north  side  of  Main  street.  Her  daughter 
was  walking  at  her  left,  next  the  curbing. 
They  were  proceeding  towards  Eighth.  As 
she  came  to  this  hose,  she  stubbed  her  toe 
and  fell,  and  this  fall  she  says  caused  the 
injury  of  which  she  complains.  On  the 
morning  of  the  accident,  she  and  her  daugh- 
ter had  been  down  town  shopping,  and  were 
returning  home  about  2  o'clock  In  the  after- 
no<m.  At  the  time  of  the  accident,  and  prior 
thereto,  she  and  her  daughter  were  engaged 
In  conversation.  She  had  Just  been  showing 
her  daughter  some  of  her  purchases.  She 
was  engaged  in  putting  back  in  her  purse 
whatever  article  it  was  that  she  had  taken 
out  of  her  purse  to  show  her  daughter,  at 
the  time  she  fell.  She  says  she  did  not 
know  the  hose  was  there.  She  says  she  did 
not  see  it ;  that  she  could  liave  seen  it,  had 
she  looked.  It  appears  there  was  nothing  to 
obstruct  her  view.  Though  this  was  a  main 
traveled  street,  it  does  not  aw)ear  that  any 
pedestrians  were  on  the  street  between  her 
and  the  hose  as  she  approached.  It  does 
not  appear  that  there  was  any  object  that  In- 
tervened between  her  and  the  hose  at  any 
time  for  a  distance  of  80  feet  before  she 
reached  the  point  where  she  said  she  stum- 
bled over  the  hose.  Her  mind  was  occupied 
with  her  own  affairs.  It  was  not  diverted  by 
anything,  except  that  which  proceeded  from 


her  own  volition.  She  was  not  attracted  or 
distracted  by  anything  so  far  as  this  record 
shows. 

[1]  At  the  conduBion  of  all  the  evidence, 
the  court  directed  a  verdict  for  the  defend- 
ant, and  from  this  plaintiff  appeals,  claim- 
ing that  the  evidence  was  sufficient  to  justi- 
fy the  submission  of  the  case  to  the  Jury, 
both  on  the  question  of  the  negligence  of  the 
defendant  and  the  contributory  negligence  o( 
the  plaintiff.  Both  questions  were  in  the 
case.  We  are  asked  to  reverse  the  case,  on 
the  ground  that  the  record  presented  a  fair 
question  for  the  Jury,  both  as  to  the  negli- 
gence of  the  dty  and  the  contributMy  negli- 
gence of  the  plaintiff.  The  burden  rested  on 
the  plaintiff  to  establish  neglig^ence  on  the 
I>art  of  the  dty,  and  that,  by  her  own  in- 
difference to  her  own  safety,  she  did  not 
contribute  to  her  fall  and  the  injuries  con- 
sequent thereupon. 

[2]  It  wUl  be  noted,  from  what  we  have 
said,  that  the  dty,  at  the  time,  was  using 
this  hose  for  a  legitimate  and  lawful  purpose. 
It  was  repairing  Its  streets.  ^Riis  was  an  in- 
strument apparently  necessary  In  making  the 
repairs.  The  record  shows  that  water  was 
necessary  in  order  to  mix  the  concrete  that 
was  used  in  preparing  the  foundation  for  the 
pavement  that  was  being  laid.  It  Is  not 
shovm  that  there  was  any  other  hydrant 
within  readi  of  the  work  that  was  being 
done.  The  hose  was  used  for  the  purpose 
of  carrying  water  to  the  point  where  the 
concrete  was  being  mixed.  It  was  laid  on 
the  surface  of  the  sidewalk.  It  was  plain- 
ly visible.  It  was  laid  there  for  a  legitimate 
and  propejr  purjjose.  It  is  not  claimed  that 
the  streets  were  being  put  to  a  wrongful  use. 
or  that  the  sidewalk  Itsdf  was  out  of  repair 
or  defective,  or  that  the  placing  of  the  hose 
across  the  walk  created  a  nuisance.  The 
whole  theory  of  plaintiffs  case  is  bottomed 
on  the  thought  that  it  Is  the  duty  of  the  dty 
to  keep  its  sidewalks  in  a  reasonably  safe 
condition  for  travel  for  'the  use  of  pedes- 
trians who  may  attempt  to  use  them  in  the 
ordinary  way;  that  this  hose  rendered  the 
sidewalk  dangerous  and  unsafe  for  travel, 
and  therefore  the  pladng  of  it  on  the  side- 
walk was  a  violation  of  some  duty  that  the 
defendant  owed  to  the  traveling  public. 

We'  have  said  over  and  over  again,  and 
emphasized  it  in  the  saying,  that  it  is  the 
duty  of  a  dty.  to  keep  the  sidewalks,  which 
It  has  opened  for  public  travel,  in  a  reason- 
ably safe  condition,  and  that  it  owes  a  duty 
of  inspection  to  see  that  they  are  so  kept 
This  rule  means  nothing  more  than  that  tbe 
dty  owes  a  duty  In  respect  to  its  sidewalks, 
to  see  that  they  are  in '  a  reasonably  safe 
condition  for  travel  by  pedestrians. 

We  will  first  consider  the  negligence  of 
the  dty  as  charged.  Was  the  dty  negUgeat 
in  i>ermlttlng  this  hose  to  remain  upon  Its 
sidewalks  for  the  purpose  of  carrying  water 
to  that  point  on.  Eighth  street  where  the  wa- 
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ter  so  carried  was  used  In  repairing  tbe 
street? 

Defendaat  had  a  right  to  do  this,  unquefl- 
tlonably.  It  had  a  right  to  use  Its  streets 
for  the  purpose  of  carrjrlsg  oat  those  duties 
whicii  it  assumed  to  the  public  in  the  care 
and  maintenance  of  Its  streets.  The  very 
act  of  rebuilding  or.  repairing  a  pabllc  high- 
way, in  and  of  Itself,  necessitates  the  In- 
terference with  the  ordinary  travel  upon 
the  street  while  the  repairs  are  being  car- 
ried on.  The  right  to  use  the  street  for  these 
legitimate  purposes  inheres  in  the  dty,  be- 
cause without  the  right  it  cannot  discharge 
the  duties  Imposed.  Now,  then,  we  take 
It  that  it  will  not  be  controverted  that  the 
dty  had  a  right  to  use  so  much  of  Its  streets 
as  was  reasonably  necessary  for  tlie  pur- 
pose of  doing  work  to  whldi,  at  the  time. 
It  was  devoting  its  energies.  It  had  a  right 
to  use  its  streets,  in  so  far  as  was  necessary 
to  use  them,  in  the  discharge  of  this  duty. 
It  cannot  be  said  that  the  doing  of  the  thing 
in  and  of  itself,  constituted  an  actionable 
wrong.  The  wrong,  if  any,  must  be  found 
In  the  manner  of  the  doing.  The  record  is 
barren  of  any  evidence  tending  to  show  that 
the  work  that  the  dty  was  engaged  in  could 
have  been  performed  In  any  other  way.  The 
hose  was  laid  in  the  open.  It  was  broad 
dayligbt.  There  was  nothing  to  obscure  it 
from  the  public  view,  or  from  the  view  of 
travelers  upon  the  street.  It  would  tax 
one's  credulity  to  believe  that  a  due  regard 
for  the  safety  of  the  traveling  public  requir- 
ed that  this  small  hose,  while  being  used  for 
a  lawful  purpose  upon  the  sidewalk,  should 
be  fenced  or  guarded,  in  order  to  protect 
the  citleen  in  the  exerdse  of  his  right  to  use 
the  streets.  It  was  plain  to  be  seea,  and 
suggested  to  a  traveler  upon  the  street  that 
the  danger  and  hazard  that  was  inddent  to 
its  position,  and  the  means  of  avoiding  In- 
jury from  it,  were  Just  as  open  as  the  danger 
Itself.  A  question  very  similar  to  the  one 
here  under  discussion  was  before  this  court 
in  Ryan  v.  Foster,  137  Iowa,  737,  116  N.  W. 
395,  21  li.  R.  A.  (N.  S.)  969,  in  which  this 
phase  of  the  case  was  considered,  but  not 
disposed  of.  It  was  intimated, .  however,  in 
that  caae,  tibat  there  could  be  no  liability 
predicated  upon  the  doing  of  the  thing  com- 
plained of.  See,  also,  O'Connell  v.  City  of 
Davenport,  164  Iowa,  95,  145  N.  W.  519.  We 
pass  that  question,  however,  without  deter- 
mining it  definitely  at  this  time,  though  the 
writer  hereof  is  of  tSie  opinion  that  no  ac- 
tionable negligence  is  shown. 

[3]  This  brings  us  to  a  consideration  of  fhe 
second  proposition :  Was  the  plaintiff  guilty 
of  contributory  negligence?  Did  she  owe  any 
duty  to  pay  beed  or  take  notice  of  the  con- 
dition of  the  walk  before  her,  as  she  pro- 
ceeded Ml  her  Journey? 

It  Is  true  this  court  has  said  that  it  is  the 
duty  of  the  city  to  keep  Its  sidewalks  in  a 
reasonably  safe  condition  for  travel;  that 
the  pedestrian,  in  using  the  sidewalk,  has 


a  right  to  aasuroe  that  tUa  duty  has  been 
performed,  and  he  need  not  be  on  the  look- 
out constantly  for  defects  In  the  street  that 
imperil  his  Journey;  that  he  may  assume  that 
the  city  has  performed  its  duty  in  keeping 
the  streets  in  a  reasonably  safe  condition. 
These  rules,  so  announced  by  this  court,  do 
not  mean  that  one  in  traveling  upon  the 
streets,  may  proceed  blindly  In  the  faith 
that  the  dty  has  performed  its  public  duty. 
This  court  has  gone  far  to  bold  dties  liable 
for  injuries  resulting  from  defective  streets 
and  pavements,  but  it  has  never  gone  so  far 
as  to  say  that  it  is  not  the  duty  of  the  trav- 
eler to  exerdse  ordinary  care.  It  has  said 
that  the  care  that  should  be  exercised  when 
the  party  has  ground  for  believing  that  peril 
attends  his  Journey  need  not  be  observed 
in  traveling  upon  a  walk,  for  the  reason 
that  the  pedestrian  has  a  right  to  assume 
that  the  munidpallty  has  discharged  its  duty 
in  not  permitting  defects,  that  imperil  tlie 
safety  of  the  user,  to  exist  in  the  sidewalk. 
But  we  have  never  said  that  the  pedestrian 
may  abandon  the  use  of  his  senses  entirely, 
and  proceed  forward,  in  blind  faith  tliat  the 
dty  has  done  its  duty.  We  have  said  that 
it  Is  not  possible  for  a  dty  to  keep  its  streets 
in  such  a  condition,  all  the  time,  as  to  make 
them  entirely  free  from  conditions  that  may 
produce  acddents.  If  the  dty  permits  de- 
fects to  remain  in  its  sidewalks,  and  the 
pedestrian,  through  no  fault  of  his,  is  pre- 
vented from  seeing  the  defects,  whatever 
they  may  be,  which  it  is  the  duty  of  the 
munidpallty  to  correct,  and  injury  results 
to  him,  he  is  entitled  to  compensation. 

But  a  different  question  arises  where  the 
condition  in  the  sidewalk  complained  of  is 
one  that  the'  dty  had  a  right  to  permit  to  ex- 
ist, and  is  so  situated  that  the  objectionable 
thing  can  be  easily  seen  and  observed  by 
passers-by,  then  the  burden  rests  on  the 
party  complaining  to  show  that  conditions, 
not  produced  by  and  outside  of  himself,  pre- 
vented him  from  seeing  the  defect,  in  order 
to  excuse  himself  from  not  observing  it.  If 
such  conditions  exist  rightfully  at  the  point 
where  the  Injury  occurs,  he  cannot  excuse 
himself  on  the  theory  that  "he  walked  by 
faith  and  not  by  sight."  While  It  may  be 
that  he  has  a  right  to  assume  that  the  dty 
has  not  left  defects  in  its  sidewalks  that  im- 
peril the  safety  of  a  traveler,  he  has  no  right 
to  assume  that  the  dty  may  not  be  using 
its  walks  for  legitimate  purposes,  and  can- 
not excuse  himself  from  not  observing,  on 
the  mere  ground  that  he  was  then  occupied 
with  his  own  affairs,  and  was  giving  no  heed 
to  what  lay  before  him.  The  accident  oc- 
curred at  2  o'clock  in  the  afternoon  of  Sep- 
tonber  24th,  and  we  will  take  Judidal  no- 
tice of  the  fact  that  one  walking  directly 
west,  on  a  17-foot  walk,  was  not  blinded  by 
the  sun's  rays,  or  prevented  from  seeing 
wl)at  was  before  him  on  account  of  the  sun- 
light. 
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In  Byan  ▼.  Foster,  supra,  tbls  coart  said: 

"Plaintiff's  attention  was  in  no  manner  divert- 
ed, and,  had  die  used  her  eyes,  she  could  not 
have  failed  to  see  it  [In  this  case,  the  hose]. 
She  either  did  see  it,  or  was  negligent  in  not 
seeing  it.  If  she  saw  it,  and  attempted  to  pass 
over  it,  she  was  negligent;  and  if  she  did  not 
see  it,  as  she  says,  then  she  was  olearly  neglt- 
goat.  Streets  and  sidewalks  may  be  temporari- 
ly obstructed,  and  the  traveler  must  be  on  the 
lookout  for  such  obstructions.  In  this  respect 
the  case  differs  from  one  where  there  Is  a  de- 
fect in  the  sidewalk  itself.  For  this  a  traveler 
need  not  be  on  the  lookout ;  for  he  may  «— iii«» 
that  no  defects  exist.  But  as  to  proper  obstruc- 
tions the  rule  is  different  If  this  were  not  so, 
one  might  blindly  vralk  into  an  obstruction,  and 
say  that  he  was  not  obliged  to  look  out  for  it, 
and  therefore  was  not  negligeat.  l%e  dtattnc- 
tion  we  have  pointed  out  has  been  recognized 
In  many  cases,  although  perhaps  not  heretofore 
suednctiy  stated.  That  plaintiff  was  guilty  of 
such  negligence  as  ahoold  defeat  recovery,  see 
Mathews  v.  City,  SO  Iowa,  486  [46  X.  W.  884. 
20  Am.  St.  Bep.  4.S61;  Bender  v.  Town  of 
Mindcn,  124  Iowa,  RRB  noo  N.  W.  352] :  Barce 
V.  City,  106  Iowa.  426  176  N.  W.  7477." 

See,  also,  O'ConneU  ▼.  City  of  Davenport, 
164  Iowa,  93,  145  N.  W.  519,  and  Lemer  r. 
City  of  Philadelphia  reported  in  221  Pa. 
294,  70  AtL  755.  21  L.  R.  A.  (N.  S.)  614. 

Upon  tbe  whole  record,  we  think  the  court 
was  right  In  directing  a  verdict  for  the  de- 
fendant, and  the  case  is  affirmed. 

Affirmed. 


LADD,  WBAVBR,  and  STISVBNS,  JJ.,  con- 
cur. 
PRESTON,  a  J.,  dissents. 


STATE  T.  SMITCH.    (No.  32639.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

ESCAPB  «3»1— "Pbnitbntiabt." 

The  reformatory  at  Anamosa  is  a  "peniten- 
tiary," within  the  meaning  of  Acta  29th  Gen. 
Assam,  c.  147,  denouncing  as  a  crime  the  escape 
of  a  convict  from  a  penitMitiary,  in  view  of 
Acts  32d  Oen.  Assem.  c.  192,  declaring  it  a  part 
ot  the  penitentiary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pen- 
itentiary.] 

Appeal  from  District  C!ourt,  Jones  Coun- 
ty;  F.  O.  Ellison,  Judge. 

The  defendant,  while  serving  a  term  in 
the  penitentiary,  is  charged  in  the  indict- 
ment and  was  convicted  for  having  escaped 
from  custody  when  on  a  public  road  and  rail- 
way going  from  his  work  In  a  place  owned 
by  the  state  outside  of  the  penitentiary  in- 
closure.    He  appeals.    Affirmed. 

George  C.  Lawrence,  of  Anamosa,  for  ap- 
pellant. 

H.  M.  Havner,  Atty.  Gen.,  and  B.  B.  Rhlne- 
hiirt,  of  Anamosa,  for  the  State. 


LADD,  J.  The  accused  was  serving  a 
term  of  less  than  life  in  the  reformatory  at 
Anamosa.  WhOe  being  conducted  by  one  of 
tlie  guards  from  the  place  where  be  was 
employed  at  Hw  state  stone  quarry  to  the 
reformatory  upon  a  road  or  railway,  about 
September  22,  1911,  he  escaped  from  the 
custody  of  said  guard  and  ran  away.  Tbe 
court  instructed  the  jury  that,  if  they  to 
found,  he  should  be  convicted. 

nie  contention  of  the  appellant  is  that 
chapter  147  of  tbe  Acts  of  the  28th  General 
Assembly,  did  not  denounce  as  a  crime  tbe 
escape  of  a  convict  from  the  reformatory. 
That  diapter  provides  that — 

"If  any  person  confined  In  a  penitentiary  for 
any  less  period  than  for  life,  break  sach  prison 
and  escape'  therefrom,  or  whUe  employed  oo 
work  for  the  state  in  places  and  building  own- 
ed or  leased  by  it  outside  of  the  penitentiary  in- 
closures,  or  while  on  pablic  roads  or  other  ways 
going  to  or  returning  from  such  places  of  em- 
ploymeat,  escapes  from  custody,  he  shall  be  im- 
prisoned in  such  penitentiary  for  a  term  not 
to  exceed  five  years,  to  commence  from  and  after 
the  expiration  of  the  original  term  of  hia  im- 
prisonment." 

Prior  to  the  enactment  of  chapter  102, 
Acts  32d  Gen.  Assem.  In  1907,  what  is  non- 
known  as  the  "reformatory"  was  one  of 
the  penitentiaries  of  the  state  and  so  de- 
nominated In  the  statutes.  Section  1  of  that 
chapter  declares  that — 

"Hereafter  the  penitentiary  at  Ainamosa  shall 
be  officially  known  and  designated  as  'the  re- 
formatory, and  shall  be  the  reformatory  depart- 
ment of  the  state  penitentiary  of  lowa.^' 

According  to  this  it  continues  a  peniten- 
tiary, but  is  merely  to  bear  the  name  "the 
reformatory,"  and  to  avoid  any  misunder- 
standing as  to  its  character,  the  Legislature 
declared  that  It  shall  be  a  part  of  the  pen- 
itentiary; i.  e.,  the  reformatory  depart- 
ment 

Section  5  provides  for  tbe  retention  in  tbe 
reformatory  of  certain  persons  committed 
to  the  penitentiary  prior  to  July  4,  1907, 
and  section  6  for  the  transfer  of  convicts 
from  tbe  penitentiary  at  Ft.  Madison  to  said 
reformatory.  See  sections  5718a4,  5718a0 
and  6718alO  of  tbe  Code  Supplement  of  1913. 
It  Is  manifest  from  these  statutes  and  others 
of  tills  chapter  considered  in  connection  with 
5718a4,  quoted  above,  that  tbe  Legislature 
dianged  tbe  name  of  tbe  penitentiary  at 
Anamosa,  so  as  to  distinguish  it  from  that 
at  Ft  Madison  in  the  adoption  of  measures 
for  tbe  reformation  and  better  discipline  of 
prisoners,  and  in  so  doing  did  not  render 
tbe  institution  at  Anamosa  other  than  a 
penitentiary.  This  is  the  more  apparent 
from  the  meaning  of  the  word  "penitentiary." 
In  State  v.  Nolan,  48  Kan.  723,  29  Pac.  56S, 
30  Pac.  4S6,  tbe  court  declaring  that— 

"  'Penitentiary*  is  an  En^Iidi  word  in  common 
use,  signifying  a  prison  or  place  ol  punishment. 
*    *    *    and  means  the  place  of  punishment  in 
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wbicb  convicts  sentdioed  to  oonfinement  aad 
hard  labor  are  confined  by  authority  of  tbe 
law." 

Sucb  priaons  are  denominated  peoitenti* 
aries  in  some  statea  and  state  prisouB  in 
others.  U.  S.  v.  Smith  (C.  C.)  40  Fed.  7B8. 
In  Cross  v.  State,  132  Ind.  65,  31  N.  B.  473, 
use  of  tbe  word  "penitentiary,"  instead  of 
"state's  prison,"  In  a  verdict,  was  held  not 
to  Involve  error. 

In  Henderson  v.  People,  165  111.  607,  46 
X.  E.  711,  the  statute  differed  from  that 
now  under  consideration;  tbe  reformatory 
being  expressly  established  for  youths  of  not 
over  16  years,  and  the  court  held  that,  as 
the  statutes  of  that  state  dealt  with  tbe 
Institution  as  distinct  and  dlSerent  from  the 
penitentiary,  "one  sentenced  to  the  reforma- 
tory could  not  have  been  said  to  have  serv- 
<.'d  In  tbe  penitentiary."  See^  also.  Beard  v. 
City  of  Boston,  151  Mass.  96,  23  N.  K.  826. 

For  these  reasons,  we  are  content  with 
the  ruling  of  tbe  trial  court  that  "tbe  re- 
formatory" at  Anamosa  was  a  penitentiary, 
witliln  the  meaning  of  chapter  147  of  the 
Acts  of  the  28tb  Qeneral  Assembly. 

Affirmed. 

PKESTON,  C.  J.,  and  EVANS  and  SAL- 
INGER, JJ.,  conciu:. 


SEAGEB  V.  FOSTER.    (No.  32318.) 
(Supreme  Court  of  Iowa.    Dec  14,  1918.) 

1     JUDQUENT       «S»622(2>— Bab— F^LUBS      TO 
ASSKBT  COUnTKBCI.Anf. 

In  an  action  for  damares  to  an  automobile 
through  a  collision,  the  defendant  is  not  re- 
•luired  to  assert  any  claim  to  damages  conse- 
quent on  the  collision  by  way  of  counterclaim, 
Kvt-off,  or  CToas-petition  in  order  to  protect  such 
claim,  and  he  may  assert  his  claim  for  dam- 
ages in  an  independent  action. 

2.  Municipal    Cobpobations      €=3661(1)   — 
Rkoulation  of   Vehicles— Poweks. 

Under  Code,  §  755,  a  city  had  the  power  to 
give  vehicles  going  in  a  certain  direction  right 
of  way  over  vehides  going  in  another  direction. 

3.  MniriciPAL    Cobfobationb    ®=>582(1)   — 
Regvlation  of   Vehicles — Intkbsectionb. 

Code  Supp.  1913,  §  1571ml8,  pars.  11,  12, 
regulating  the  right  of  way  of  vehicles  turning 
from  one  street  into  another,  did  not,  notwith- 
staodine  section  1571m20,  precluding  municipal 
regulations  inconHistent  with  the  motor  vehicle 
law,  take  away  the  po  ver  of  a  city  to  provide 
that  vehicles  traveling  on  avenues  should  have 
the  right  of  way  at  mters^ctions  over  vehicles 
traveling  on  cioss-streets. 

4.  Rtidencb   «=»501(1)— OPimoN   Evidence. 

It  was  error  to  overrule  an  objection  to  a 
question  as  to  wbetlier  an  automobile  was  going 
"fast  or  slow,"  where  tbe  witness'  ideas  as  to 
what  fast  or  slow  driving  meant  did  not  ap- 
pear. 

5.  Evidence      «=9S01(l)  —  Coupabison  — 
Sfeed  or  AtrroMOBixxs. 

Where  a  witness  testified  that  the  automo- 
bile he  waa  riding  in  was  moving  at  a  speed  of 


15  miles  per  hoar,  an  objection  to  a  qneatkm  aa 
to  whether  another  automobile  with  which  it 
collided  was  "going  faster"  was  properly  sus- 
tained as  calling  for  a  conclusion  arrived  at  by 
comparing  speed  of  the  two  cars. 

6.  MtJNlCIPAIi      GOBPOBAHONa        «=3>706(6)    — 

Collisions   —  Neoliobncb   —   QnEsnoN 

TOB  JUBY. 

In  an  action  for  damages  caused  by  colli- 
sion between  automobiles,  whether  defendant 
waa  negligent  held  for  tbe  jury. 

7.  MumciPAL  CoBPOBATioNS  «=5>706(7)  -- 
Collisions— CoNTBiBtrroBT  Neolioence— 
QxTEsnoN  roB  Juby. 

In  an  action  for  damages  caused  by  colli- 
sion between  automobiles,  whether  idaintiS  was 
negligent  held  for  the  Jury. 

Appeal  from  Superior  Court  of  Cedar  Rap- 
Ids;   C.  B.  Robblns,  Judge. 

Action  for  damages  consequent  on  an  au- 
tomobile collision  resulted  in  Judgment 
against  defendant  as  prayed.  Tbe  defendant 
appeals.    Affirmed. 

Trelcbler  &  Trrfchler,  of  Cedar  Rapids,  for 
appellant 

Barnes,  (Chamberlain  &  Hanzlik,  of  Cedar 
Rapids,  for  appellee. 

LADD,  J.  The  plaintiff  drove  his  automo- 
bile, weighing  about  800  pounds,  along  Bever 
avenue  in  an  easterly  direction  as  the  de- 
fendant with  his  car,  weighing  about  3,395 
pounds,  came  northerly  up  Fourteenth  street, 
which  intersects  Bever  avenue.  The  plain- 
tiff, as  be  approached  the  intersection,  look- 
ed to  the  north  and  thereafter  to  the  south, 
and  testified  that  be  did  not  observe  defend- 
ant's car  until  about  16  feet  west  of  the  west 
curbing  of  Fourteenth  street  and  when  de- 
fendant was  about  the  same  distance  south 
of  the  intersection.  Be  estimated  bis  speed 
at  about  12  miles  an  hour  and  was  unable 
to  say  whether  he  looked  toward  the  south 
previous  to  observing  the  approach  of  de- 
fendant's car.  Zook,  who  was  riding  with 
plaintiff,  estimated  the  speed  of  tbe  car  at 
15  miles  per  hour  and  swore  that  it  was  about 
halfway  between  Third  avenue  and  Four- 
teenth street,  or  about  60  feet  from  tbe  west 
of  the  Intersection,  and  defendant's  car  was 
then  about  40  feet  south  therefrom,  and  that 
he  called  plaintiff's  attention  to  the  approach 
of  defendant's  car.  On  the  other  hand,  de- 
fendant testified  to  having  been  about  50  feet 
south  of  the  intersection  when  be  looked  as 
far  west  as  the  Intersection  of  Bever  ave- 
nue and  Third  avenue,  but  did  not  see  the 
car  until  after  looking  to  tbe  east  and  when 
about  70  feet  west  of  the  intersection  and 
when  be  was  about  40  feet  south  of  it.  De- 
fendant's son,  who  sat  In  tbe  back  eeat,  tes- 
tified that  he  saw  the  plaintiffs  car  at  the 
Intersection  of  the  avenues,  or  about  117  feet 
west  of  the  intersection,  and  that  be  imme- 
diately told  bis  father.    Defendant  estimated 
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the  speed  of  his  car  at  12  miles  per  hour  and 
that  of  plaintiff  at  25  miles  per  hour,  while 
his  son  thought  plaintUC's  car  was  moving  ac 
the  rate  of  14  or  15  miles  per  hour.  The 
automobiles  collided  ta  the  Intersection,  but 
somewhat  south  of  the  street  railway  track, 
and  both  cars  were  Injured.  Plaintiff  dalm- 
ed  In  his  petition  the  expense  of  repairing 
his  car  as  damages,  and  the  defendant,  put- 
ting in  issue  such  claim,  demanded  Judgment 
for  the  damages  done  his  vehicle,  and  also 
pleaded  by  way  of  abatement  another  actlou 
pending. 

[1}  I.  This  action  was  begun  in  the  supe- 
rior court  of  Cedar  Rapids  December  21, 
1916.  Prior  thereto,  November  17,  1916,  de- 
fendant began  suit  as  plaintiff  to  recover  In 
that  action  the  damages  claimed  in  bis  cross- 
petition,  and  Issne  was  Joined  thereon  by 
plaintiff  in  this  action,  as  defendant  In  that. 
The  defendant  in  the  action  at  bar  pleaded 
the  pendency  of  the  suit  begun  November 
17,  1916,  In  abatement,  and  the  plea  was  de- 
nied. The  plaintiff  in  this  actl(Hi  had  not  as 
defendant  in  the  prior  suit  asserted  any 
claim  to  damages  consequent  on  the  colli- 
sion, either  by  way  of  counterclaim,  set-off, 
or  cross-petition,  and  was  not  required  so  to 
do  In  order  to  protect  such  claim.  He  might 
so  have  done,  but  was  not  bound  to,  for  he 
might  have  elected  whether  he  would  assert 
bis  claim  for  damages  In  that  action  or  pro- 
ceed In  an  Independent  action  to  recover  the 
damages,  if  any  he  had  suffered.  Jones  v. 
Wltonsek,  114  Iowa,  14,  86  N.  W.  59;  Smea- 
ton  V.  Cole,  120  Iowa,  368,  94  N.  W.  909. 
Having  elected  tb  prosecute  his  claim  for 
damages  In  another  and  Independent  action, 
as  was  his  right,  it  might  not  be  abated  be- 
cause of  the  pendency  of  defendant's  suit 
previously  brought  Osbom  v.  Cloud,  23 
Iowa,  104,  92  Am.  Dec.  413;  section  3440, 
Code;    1  Corpus  Juris,  83. 

[2,  3]  II.  An  ordinance  of  the  dty  of  Cedar 
Rapids,  section  393,  was  received  in  evidence 
over  objection  that  It  was  void  because  of 
being  covered  by  paragraphs  11  and  12  of  sec- 
tion 1571ml8  of  the  Code  Supplement  (1913). 
The  ordinance  declares  that — 

"Except  as  otherwise  provided,  vehicles  trav- 
eling on  thoroughfares  running  at  right  angles 
to  the  Oedar  river,  which  are  designated  and 
known  as  'avenues,'  have  the  right  of  way  over 
vehicles  traveling  on  thoroushfares  known  as 
'streets'  or  other  thoroughfares  which  intersect 
'avenues.' " 

The  court  Instructed  the  Jury : 

"Xon  are  instructed  that  such  ordinance 
means  that  where  drivers  of  vehicles,  one  being 
on  an  avenue  and  one  on  a  street,  approach  an 
intersection  where  they  must  pass  each  other, 
wherever  it  intersects  at  the  same  moment,  it 
is  the  duty  ot  the  person  driving  the  vehicle 
upon  the  street  to  permit  the  vehicle  driven  on 
the  avenue  to  pass  in  front  of  the  vehicle  on 
the  street" 

The  contention  is  that  this  is  invalid  for 
that  the  subject  is  covered  by  paragraphs  11 


and  12  of  said  section  ie71ml8  of  the  Code 
Supplement,  which  read: 

"In  cities  and  towns,  motor  vehicles  turning 
to  the  right  from  one  street  into  another  shall 
have  the  right  of  way  over  vehicles  traveling 
on  the  street  into  which  same  are  turning. 

"In  cities  and  towns,  motor  vehicles  tumini; 
to  the  left  into  another  street  shall  give  th« 
right  of  way  to  vehicles  traveling  on  the  street 
into  wliicb  same  are  turning." 

It  will  be  observed  that  these  paragraphs 
do  not  cover  the  situation  where  the  antomo- 
biles  approach  on  different  streets  intersect- 
ing, as  at  right  angles,  without  turning  lint 
continuing  to  their  course,  and  the  question 
presented  Is  whether,  this  not  having  been 
touched  by  the  paragraphs  quoted,  it  was 
competent  for  the  city  council  of  Cedar  Rap- 
ids to  enact  the  ordinance  with  respect 
thereto.  Section  755  conferred  upon  the  city 
the  power  to  regulate  the  driving  of  vehicles 
within  the  Jimlts  of  the  corporation,  and 
surely  rules  defining  which  shall  have  the 
right  of  way  in  a  situation  like  that  Involved 
in  this  case  are  within  the  terms  of  this  stat- 
ute, for  it  concerns  the  safety  of  drivers  In 
passing  on.  the  intersection  of  the  streets. 
Nothing  to  be  found  in  section  1571m20  of 
the  Code  Supplement  (1913)  obviates  this 
conclusion.  The  forepart  of  that  section  for- 
bids the  exaction  of  any  fee,  license,  or  per- 
mit for  the  use  of  public  Iilghways  or  ex- 
clusion for  the  free  use  thereof  by  local  au- 
thorities with  certain  exceptions,  and  de- 
clares that — 

"No  ordinance,  rule  or  regulation,  oootrary 
or  in  any  wise  inconsistent  with  the  provisioni 
of  this  act  now  in  force  or  hereinafter  enacted, 
shall  have  any  effect" 

As  seen,  this  ordinance  is  not  in  conflict 
with  any  provision  in  the  act  linown  as  chap- 
ter 2-B  of  title  8.  Therein  appears  no  pur 
pose  on  the  part  of  the  General  Assembly  to 
withdraw  the  power  to  regulate  the  drlvlns 
of  automobiles  as  conferred  by  section  755  of 
the  Code  save  as  therein  specified.  We  are 
of  opinion  that  the  enactment  of  the  ordi- 
nance is  within  the  authority  of  the  city 
oonncll  of  Cedar  Rapids,  and  the  instruction 
referred  to  in  so  saying  to  the  Jury  has  our 
approval. 

[4]  III.  Plaintiff  having  testified  that  be 
could  not  Judge  the  rate  of  speed  at  which  de- 
fendant's car  was  moving,  was  asked:  "In 
your  opinion,  was  it  going  fast  or  slowr 
Objection  "as  relative  in  form,  and  there  is 
nothing  to  compare  it  with,"  was  overruled, 
and  the  witness  answered :  "He  was  coming 
pretty  fast."  The  ruling  was  erroneous,  for 
there  is  no  criterion  that  we  know  of  by 
which  to  determine  whether  an  automobile 
is  moving  fast  or  slow.  Fifteen  or  20  miles 
per  hour  seems  quite  fast  to  some  folks, 
while  others  would  deem  a  40  or  50  mile 
rate  scarcely  to  be  denominated  as  fast  driv- 
ing. Plaintiff's  Ideas  on  this  subject  do  not 
apttear,  and  the  Jury  derived  .no  information 
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from  the  answer  sl7en  and  conld  not  have 
based  a  finding  as  to  any  definite  speed  from 
the  answer  given.  By  these  reasons  we  are 
persnaded  that  the  ruling,  though  erroneous, 
was  without  prejudice. 

[S]  rv.  (Defendant's  son  swore  that  In  his 
judgment  the  automobile  in  which  he  was 
riding  was  moving  at  a  speed  of  14  or  15 
miles  per  hour,  pot  over  15.  "Q.  Was  it  (the 
Ford)  going  faster  than  the  car  that  you 
were  in?"  An  objection  as  incompetent.  Ir- 
relevant, and  Immaterial,  as  asking  for  a 
comparison,  was  sustained,  and  the  witness 
was  asked:  "Was  It  going  fast  or  slowT* 
And  a  like  objection  was  sustained.  Possibly 
a  difference  in  the  objection  Interposed  to  the 
last  Question  and  that  propounded  to  plain- 
tiff may  explain  the  difference  In  the  ml- 
ing.  At  any  rate,  the  court,  as  seen,  was 
correct  this  time.  The  ruling  on  the  first 
above  question,  however,  is  the  one  complain- 
ed of.  The  question  called  for  a  conclusion 
arrived  at  by  comparing  the  speed  of  one  car 
with  the  other,  and  for  this  reason  the  objec- 
tion should  have  been  sustained,  as  the  speed 
of  the  car  should  have  been  shown  and  the 
jury  allowed  to  make  the  comparlscm. 

[t,  7]  V.  The  evidence  was  sufildent  to 
carry  the  issue  as  to  whether  the  defendant 
was  negligent  in  not  yielding  the  right  of 
way  to  plalntlfl.  He  observed  the  iflaintUTs 
autranoblle  aMkroacbing  in  ample  time  to  en- 
able him  to  have  exercised  ordinary  care, 
in  yielding  the  right  of  way,  to  have  avoided 
the  collision.  As  to  whether  plaintiff  was 
suilty  of  contributory  negligence  the  evidence 
is  dosed;  but  we  think,  in  view  of  the  fact 
that  he  was  entitled  to  the  right  of  way,  the 
jury  might  have  found  him  without  fanlV 
contributing  to  the  injury. 

The  judgment  is  affirmed. 

PRESTON,  C.  J.,  and  DVAN9  and  SAL- 
INGER, JJ.,  concur. 


OASADT  et  al.  v.  OASADY.     (No.  32442.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1018.)  ' 

1.  Advebse  Possession  «=»71(2)  —  Colob  of 
Title— Ukdelivkked  Deed. 

A  deed  of  which  there  has  been  no  delivery, 
either  actual  or  constructive,  affords  no  color 
of  title  upon  which  title  by  adverse  pobsesaion 
can  be  acquired. 

2.  Guts  9s»16— Intent. 

A  mere  intention  to  cive  in  the  future  gives 
rise  to  no  obligation  wmdi  the  law  will  recog- 
nize or  enforce. 

3.  Girrs  «=>!&— Pbomise  to  Make  Gut. 

A  promise  to  make  a  gift  inter  vivos  will  not 
vest  any  right  or  title  in  the  donee,  except 
where  the  promise  is  followed  by  performance, 
and  a  surrender  of  posseasioa  or  dominion  over 
the  alleged  subject  of  the  gift. 


4.  Qima  «=a48(4)— Gtm  ov  Lard— Posses- 
sion. 
Continuance  in  a  use  and  possession  of  land, 
which  were  permissive  in  their  origin,  constitutes 
no  evidence  of  gift. 

6.  Advebse  Possession  «=>60(4)  —  Pebmis- 
BIVE  EJntbt. 
Where  possession  of  land  was  permissive  in 
its  origin,  such  possession  will  not  become 
hostile  or  adverse  to  the  person  under  whom  it 
was  taken  by  mere  lapse  of  time. 

6.  GiFis  «s»4g(4)  —  Guts  or  Land  —  Evi- 
dence. 

Evidence  held  insufficient  to  show  a  parol 
gift  of  land. 

7.  Deeds  «=>68(5)— Mentai,  Oapaoitt  — Evi- 
dence. 

Mere  showing  that  a  grantor  was  to  a  great 
extent  a  pitiable  physical  wreck  from  heavy 
drinldng,  and  that  he  was  often  intoxicated, 
was  insufficient  to  show  that  at  the  time  of  mak- 
ing the  d«>ed  lie  was  mentally  incompetent 

Appeal  from  District  Court,  Polk  County; 
L.  De  Graff,  Judge. 

Suit  in  equity  to  set  aside  deed  and  to 
quiet  title  to  land.  On  trial  to  the  court  the 
petition  was  dismissed,  and  plaintiffs  appeal. 
The  material  facts  are  stated  In  the  opin- 
ion.    Affirmed. 

F.  T.  Van  Liew,  of  Des  Moines,  for  appel- 
lants. 
Henry,  Alberson  &  Henry,  of  Des  Moines, 

for  appellee. 

WEAVER,  J.  Frank  Casady,  Sr.,  now 
deceased,  was  the  brother  of  the  defendant, 
Slmou  Casady,  and  father  of  the  plaintiffs, 
Frank  Casady,  Jr.,  Harry  (Tasady,  E.  E.  Cas- 
ady, and  Augusta  Freed.  The  father  of 
Frank  Casady,  Sr.,  and  Simon  Casady,  was 
P.  M.  Casady,  now  deceased.  P.  M.  Casady 
died  intestate,  August  31,  1908,  leaWug  sur- 
viving hlni  his  wife,  his  two  sons  above  nam- 
ed, and  two  grandchildren,  children  of  a 
deceased  daughter.  The  son,  Frank  Casady, 
Sr.,  died  intestate  January  19,  1916,  leaving 
the  plaintiffs  her^n  his  heirs  at  law.  P.  M. 
Casady  was  a  pioneer  settler  at  Des  Moines, 
a  lawyer  of  note,  and  prmnlnent  banker  and 
man  of  business.  Many  years  before  his 
death  he  came  Into  the  ownership  of  200 
acres  of  land  in  the  immediate  vicinity  of 
the  dty.  About  the  year  1882  Fcank  Casady, 
Sr.,  moved  upon  a  40-acre  tract  of  this  land, 
where  with  some  interruptions,  he  made  his 
home  during  the  remainder  of  his  life.  That 
this  was  done  with  the  knowledge  and  con- 
sent of  P.  M.  Casady  Is  dear,  but  of  the  de- 
tails or  particular  terms,  if  any,  then  made 
between  father  and  son,  concerning  the  land 
or  Its  possession,  there  is  little,  if  any,  tes- 
timony. The  business  relations  and  dealings 
between  them  from  this  date  forward  will 
be  somewhat  better  understood  when  we 
say  that  the  son,  FYank  Casady,  Sr.,  was 
addicted  to  the  Intemperate  use  of  Intoxloat- 
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ing  liqnoi-s,  a  babit  wbleh  erldently  convinc- 
ed his  father  that  proi)erty  intrusted  to  his 
absolute  ownership  was  quite  sure  to  be  wast- 
ed. In  the  year  1900,  P.  M.  Casady,  appar- 
ently by  the  way  of  advancement,  conveyed 
160  acres  of  the  land,  In  tracts  of  40  acres  each 
(but  not  Including  the  40  acres  occupied  by 
Frank),  to  members  of  bis  family  other  than 
Frank.  At  or  about  the  same  time  he  pre- 
pared a  deed  of  gift  of  the  40  acres  In  con- 
troversy to  Frank  Oasady  and  Kitty  Casady, 
his  wife,  as  joint  tenants  for  life,  with  re- 
mainder at  the  death  of  the  survivor  to  their 
clilldren.  The  deed  was  duly  signed  and  ac- 
knowledged by  P.  M.  Casady  and  wife,  bnt  ap- 
pears never  to  have  been  delivered  to  Frank. 
After  the  death  of  the  father  the  instrument 
was  found  la  a  pocketbook  In  his  desk  by  his 
administrator.  The  evidence  tends  to  show, 
however,  that  he,  on  or  about  the  date  of 
the  deed,  spoke  of  his  purpose  to  give  Frank 
a  life  estate  in  the  land,  with  remainder  over 
to  Frank's  children.  On  September  16,  1901, 
one  year  and  five  months  after  the  date  of 
the  undelivered  deed,  a  written  contract  was 
made  and  entered  Into  between  P.  M.  Casady 
and  wife,  and  Frank,  8r.,  and  wife,  In  words 
as  follows: 

This  agreement,  entered  into  this  16th  day  of 
of  September,  1901,  between  Pliineas  M.  Casady 
and  Augusta  Casady,  of  the  first  part,  and 
Frank  Oasady  and  Kittie  Oasady,  of  tlie  sec- 
ond part,  witnessetli: 

That  m  consideraticm  of  the  parties  of  the 
first  imrt  paying  unto  the  parties  of  the  second 
part  during  their  natural  lives  the  sum  of  one 
thousand  doUaiB  per  annum  in  monthly  pay- 
ments of  eighty-three  and  'Vioo  dollars,  com- 
mencing October  1,  1901,  the  said  parties  of  the 
second  part  hereby  relinquish  all  their  interest 
in  and  to  the  estate  of  the  parties  of  the  first 
part. 

And  it  is  further  agreed  between  the  parties 
that  in  the  event  of  the  death  of  either  of  the 

Sartles  of  the  second  part  the  sum  of  fi  e  hundred 
ollars  per  annum  in  monthly  sums  ot  forty-one 
and  "o/ioo  dollars  shall  be  paid  to  the  survivor 
during  his  or  her  natural  life. 

It  ia  distinctly  understood  and  agreed  to  by 
all  the  parties  hereto  that  this  contract  and 
agreement  shall  not  be  pledged  or  assigned  to 
any  one  for  money  advanced  or  loaned  or  used 
as  collateral. 

[Signed]  Phineas  M.  Casady.. 

Mrs.  Augusta  Oasady. 
EVank  Oasady. 
Mrs.  F.  Oasady. 
Witnesses: 

Miss  Augusta  Casady. 
K.  £}.  Casady. 
Frank  Casady,  Jr. 
Barry  Casady. 

The  annuity  provided  for  by  this  agree- 
ment was  paid  each  year  by  P.  M.  Casady 
during  his  lifetime,  and  thereafter  by  his 
administrator  until  the  death  of  Frank  and 
i^is  wife.  On  October  18,  1915,  Frank  Oas- 
ady, Sr.  (his  wife  being  then  deceased),  ex- 
ecuted and  delivered  to  his  brother,  Simon 
Casady,  defendant  herein,  a  quitclaim  deed 
for  the  40-acre  tract  In  controversy.  The 
expressed  consideration  for  the  deed  was 
$2,000,  payable  $500  on  the  execution  of  the 
deed  and  the  remainder  on  March  1, 1916,  at 


whkb  time  the  grantor  would  deUver  pos- 
sesaton  to  the  grantee.  As  already  noted, 
the  grantor  died. In  January,  1916,  before 
the  date  provided  in  the  deed  for  the  de- 
livery of  possession ;  bnt  on  or  soon  after 
such  date  the  defendant  assumed  the  posses- 
sion, and  has  since  retained  it 

la  this  action  the  plaintiffs  allege  that 
their  grandfather,  P.  M.  Casady,  convey- 
ed the  land  to  their  fattier  for  life  with 
remainder  over  to  them;  tliat  although 
there  was  no  manual  delivery  of  the  deed  it 
was  deposited  and  preserved  for  the  bene- 
fit of  the  grantees  therein  named ;  that  their 
father,  in  pursuance  of  such  deed  and  such 
understanding  or  agreement  with  the  said 
P.  M.  Casady,  went  into  poBBeaslcMt  of  the 
property  and  retained  the  same  under  color 
of  title  for  more  than  10  years;  and  that 
such  title  has  been  so  established  and  coa- 
firmed  by  adverse  possession.  Plaintiffs  fur- 
ther allege,  In  avoidance  of  the  conveyance 
made  by  their  father  to  the  defendant,  Simon 
Casady,  that  the  said  Frank  Casady,  Sr.,  at 
the  date  of  said  instrument  had  t>ecome  and 
was  80  debilitated  in  body  and  mind,  by  rea- 
son of  his  intemperate  habits,  as  to  be  inca- 
pable of  making  a  valid  conveyance,  or  of 
intelligent  comprehension  of  the  meaning, 
nature,  or  efCect  of  such  transactloa  upon 
his  personal  or  property  rights,  and  that  the 
defendaat,  Simon  Casady,  wrongfully  took 
advantage  of  Ms  weak  and  helpless  condition 
to  procure  from  him  a  deed  for  the  property 
at  a  price  which  was  and  ia  grossly  Inade- 
quate. The  defendant  denies  that  Frank 
Casady,  Sr.,  ever  had  or  acquired  any  title 
to  the  land,  denies  that  the  deed  signed 
and  acknowledged  by  P.  M.  Casady  In  the 
year  1900  was  ever  delivered  to  the  said 
Frank,  or  delivered  to  or  deposited  with 
any  other  person  for  his  use  or  benefit,  and 
denies  that  the  conveyance  from  Frank  was 
obtained  by  fraud  or  undue  advantage,  or 
that  Frank  was  mentally  incompetent  to 
make  such  conveyance. 

By  way  of  cross-petition  defendant  alleges 
title  in  himself ;  that  such  title  was  derived 
in  part  by  inheritance  from  his  father,  who 
died  intestate  seized  of  the  title  to  said  land, 
and  In  part  by  conveyance  from  the  other 
heirs  entitled  to  share  in  the  estate  of  his 
father;  that  by  reason  of  the  contract  of 
1901  between  tlie  father  and  Frank  the  latter 
took  notlilng  by  way  of  inheritance  from  the 
former,  and  neither  be  nor  his  children,  the 
plaintiffs,  ever  acquired  any  right,  title,  or 
interest  In  this  property.  Defendant  there- 
fore prays  a  decree  quieting  the  title  in"  him- 
self against  the  adverse  claims  of  the  plain- 
tiffs. 

After  hearing  the  evidence  the  trial  court 
found  the  equities  to  be  with  the  defendant, 
dismissed  the  MU,  quieted  the  defendant's 
title  as  prayed,  and  plaintiffs  appeal. 

Before  the  issues  cam«  oa  for  hearing  hi 
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the  trial  court,  Angasta  Freed,  named  as 
one  of  the  plaintiffs,  was  i>ermltted  to  with- 
draw from  the  case,,  and  she  had  no  part  in 
the  trial  or  adjudication. 

[1]  I.  Connsel  for  appellants  start  with 
the  proposition  that  the  deed  prepared  by  P. 
M.  Casady  to  his  son  Prank  in  the  year 
3900  operated  to  give  the  latter  color  of  ti- 
tle, and  that  possession  t&erennder  for  10 
years  or  more  was  sufficient  to  establish  his 
right  against  the  father  and  all  persons 
claiming  by  or  under  him. 

But  we  think  that  no  authority  goes  to 
the  extent  of  holding  that  a  deed  of  which 
there  has  been  no  delivery,  either  actual  or 
constructive,  affords  "color  of  title"  upon 
which  title  by  adverse  possession  can  be 
acquired.  Color  of  title  is  most  commonly 
defined  to  be  that  "which  in  appearance  is 
title,  but  In  reality  is  no  tiUe."  Wright  y. 
Mattison,  59  U,  S.  aS  How.)  50,  15  L.  Ed. 
2S0.  The  deed  In  question  was  not  defec- 
tive in  form  or  substance,  and  if  delivered 
would  have  evidenced  an  actual,  complete, 
and  valid  transfer  of  title,  and  not  mere  color 
of  title;  but  so  long  as  It  remained  unde- 
livered In  the  bands  of  the  grantor  It  had  no 
more  legal  effect  than  an  unsigned  and  un- 
executed blank  form,  and  possession  profess- 
edly taken  and  held  under  or  by  virtue  of 
such  an  instrument  can  never  ripen  Into  ti- 
tle. Indeed,  so  far  as  we  can  find  from  the 
record,  there  appears  to  be  no  competent 
evidence  that  the  making  or  existence  of 
this  deed  was  known  to  Frank  or  to  his  chil- 
dren until  after  the  death  of  P.  M.  Casady. 
If,  therefore,  plaintiffs  have  any  right  or 
title  to  the  property,  it  must  be  found  else- 
where than  In  this  deed. 

But  counsel  say  there  was  a  parol  gift  by 
P.  M.  Casady  to  his  son  E^nk  of  a  life 
estate,  with  remainder  over  to  his  children, 
and  that  this  gift  was  followed  by  possession, 
use,  enjoyment,  and  Improvement  by  Frank 
and  his  family,  thus  perfecting  a  transfer 
of  the  title  and  making  the  gift  Irrevocable. 
It  does  not  appear,  however,  that  Frank  took 
or  held  possession  under  any  agreement  or 
understanding  that  the  land  was  being  given 
to  him  or  to  his  family.  Indeed,  he  had  been 
in  the  possession  of,  or  at  least  had  been 
living  upon,  the  land,  for  nearly  or  quite 
18  years  before  this  deed  was  drawn,  or  any- 
thing done  by  his  father  looking  to  a  dls- 
tribution  of  the  property  among  the  mem- 
bers of  the  family;  and  so  far  as  appears 
upon  the  surface  the  manner  and  extent  of 
Frank's  possession  continued  unchanged  to 
the  end  of  his  life:  The  claim  asserted  by 
the  plaintiffs  that  there  was  a  gift  of  the 
land  In  1900  Is  therefore  without  the  sup- 
port of  any  presumption  or  Inference  which 
might  have  arisen  if  the  entry  of  £^nk  Into 
the  possession  had  In  fact  followed  or  had 
been  coincident  with  the  date  of  the  unde- 
livered deed,  or  with  the  conveyance  of  the 


r  rest  of  the  200  acres  t6  other*  t»f  his  father's 
prospective  heirs.  It  is  doubtless  true  that 
P.  M.  Casady  did  contemplate  making  the 
gift  to  Frank  and  his  family  effective  by 
the  delivery  of  the  deed,  but  it  is  no  less 
clear  that  for  some  reason  he  hesitated  and 
withheld  it.  It  Is  perhaps  an  allowable  in- 
ference that  knowledge  of  his  son's  bond- 
age to  the  drink  habit  led  him  to  doubt  the 
wisdom  of  a  gift  In  that  form;  and  this  in- 
ference is  somewhat  strengthened  by  the  cir- 
cumstance that  In  the  following  year  he  en- 
tered into  a  written  oUigatlon  to  furnish  the 
son  an  annuity  of  $1,000  during  life,  there- 
by in  some  degree  Insuring  him  against  ab- 
solute want,  to  which  his  reckless  habits  ex- 
posed him.  Whether  this  be  the  true  expla- 
nation or  not,  the  plaintiffs  are  here  met  with 
the  stubborn  fact  that  the  deed  was  in  fact 
withheld,  was  never  delivered,  and  there- 
fore it  is  without  life,  force,  or  effect 

[>,  8]  II.  We  think  It  equaUy  certain  that 
ttie  evidence  falls  to  establish  any  gift  by 
parol.  There  Is,  as  we  have  Just  said,  enough 
to  show  that  the  father  did  have  In  contem- 
plation the  gift  of  a  llffe  estate  to  Frank,  and 
It  may  be  that  the  record  would  Justify  a 
finding  that  he  gave  Frank  some  assurance 
or  promise  to  the  effect  that  such  gift  would 
be  made  in  due  time,  though  his  conduct 
would  indicate  that  the  consummatloii  of 
such  gift  was  hdA  In  abeyance  by  reason  of 
doubt  whether  a  favor  of  that  kind  would 
prove  of  any  substantial  benefit  to  his  son, 
for  the  same  Improvidoice  which  could  waste 
or  dissipate  a  fee  title  could  also  vi^aste  or 
dissipate  a  life  estate.  But,  whatever  may 
be  the  truth  as  to  the  motive  actuating  the 
father's  conduct  In  this  respect,  the  fact  that 
he  withheld  the  deed  Is  very  significant  of  bis 
conviction  that  the  time  bad  not  arrived  for 
consummating  the  gift  by  a  transfer  of  the 
title.  A  mere  intention  to  give  in  the  future, 
however  wdl  proven,  gives  rise  to  no  obli- 
gation which  the  law  will  recognize  or  en- 
force. Nor  will  a  promise  to  make  a  gift 
Inter  rivos  vest  any  right  or  title  in  the 
donee,  except  where  the  prcMUise  Is  followed 
by  performance  in  the  surrender  of  posses- 
sion or  dominion  over  the  alleged  subject  of 
the  gift 

[4-1]  These  propositions  are  elraoentary, 
and  require  no  citation  or  review  of  the  au- 
thorities. It  is  contended  for  appellants  that 
in  this  case  there  was  a  delivery  of  iwsses- 
slon  to  Frank  and  an  exercise  by  him  of  do- 
minion over  the  property  sufficient  to  an- 
swer these  requirements.  It  Is  true  that 
Frank  did  have  possession  of  this  land,  liv- 
ed upon  it,  leased  It  to  others,  and  Improved 
it  to  some  extent,  In  a  manner  condstent 
with  a  claim  of  right  or  ownership ;  and,  as 
we  have  already  said,  this  circumstance 
would  be  of  much  weight  In  support  of  plain- 
tiffs, were  it  not  that  his  possession,  use. 
and  control  of  the  premises  was  begun  years 
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before  the  eyidence  discloses  any  claim  of 
title  by  Frank  i>r  any  anggestion  by  Iiis  fa- 
ther of  a  purpose  to  give  him  the  property. 
He  was  nndoubtedly  given  a  somewhat  free 
hand  in  the  nse  and  enjoyment  of  the  proper- 
ty, and  so  long  as  the  father  retained  the  ti- 
tle and  ownership  the  latter  was  apparently 
content  to  permit  the  son  to  have  a  home 
thereon  and  such  support,  enjoyment,  and 
profit  as  he  could  obtain  therefrom,  without 
any  rental  charge.  In  the  absence  of  proof 
to  the  contrary,  the  right  under  which  the 
possession  and  use  were  originally  taken  will 
be  presumed  to  have  continued.  In  other 
words,  Frank's  possession  and  use  of  the 
land  when  originally  taken  were  permisslTe 
only,  and  in  the  absence  of  other  evidence  the 
mere  continuance  in  such  use  and  possee- 
alon  win  be  presumed  to  retain  that  char- 
acter. Stated  otherwise,  continuance  in  a 
use  and  possession  of  land  which  were  per- 
missive in  their  origin  constitute  no  evidence 
of  gift,  nor  will  such  possession  by  mere 
lapse  of  Ume  become  hostile  or  adverse  to 
the  person  under  wliom  it  was  taken.  Mc- 
Clenahau  v.  Stevenson,  118  Iowa,  106,  91  N. 
W.  925.  The  burden  was  therefore  upon  the 
plaintitr  to  rebut  the  presumption  that 
Frank's  possession,  admitted  to  have  been 
originally  subject  to  the  title  and  ownership 
of  his  father,  ever  became  otherwise  by  per- 
fected gift  inter  vivos,  or  by  some  change  of 
attitude  or  circnmstaaces  operating  to  make 
.such  possession  hostile  and  adverse  to  the 
father's  title  for  a  period  of  10  years.  lb 
our  Judgment  the  evidence  in  the  record  is 
insufficient  to  remove  this  burden  in  either 
respect. 

[7]  in.  The  allegation  that  Frank  Casady 
was  mentally  incompetent  to  make  a  deed 
at  the  date  of  his  quitclaim  to  Simon  Cas- 
ady is  not  sustained  by  the  evidence,  nor  is 
there  any  tesbtmony  tending  to  show  that 
Simon  Casady  exercised  any  undue  influence 
over  him  in  obtaining  the  deed,  or  deceived 
or  misled  him  in  any  way  in  respect  thereto. 
It  does  appear  that  Frank  was  to  a  great 
extent  a  pitiable  physical  wreck  from  exces- 
sive drinking,  and  that  he  was  often  intoxi- 
cated, but  nothing  to  indicate  that,  wb«a 
sober,  be  was  not  competent  to  understand 
the  meaning  and  effect  of  ordinary  business 
transactions.  Nor  is  there  any  evidence  that 
at  the  time  of  making  this  deed  he  was  in- 
toxicated, or  not  in  possession  of  a  sound 
mind. 

The  Cimclusions  already  announced  render 
unnecessary  any  ruling  upon  appellants'  con- 
tention that  the  agreement  by  which  Frank, 
in  consideration  of  a  life  annuity,  relinquish- 
ed all  claims  to  share  in  his  father's  estate, 
did  not  operate  as  a  waiver  or  relinquish- 
ment of  his  claim  to  a  life  estate  in  the  40- 
acre  tract.  Having  failed  to  establish  plain- 
tiffs' claim  that  such  a  life  estate  was  cre- 


ated, the  effect  whidi  the  relinquishment  of 
Frank's  heirship  in  the  estate  of  his  fatber 
might  have  had  upon  his  life  estate,  had  one 
been  created,  is  wholly  immaterial. 

The  case  appears  to  have  been  corrertly 
decided  by  the  district  court,  and  the  decree 
therein  is  affirmed. 

PRESTON,  C.  }.,  and  GAYNOR  and  STE- 
VENS, JJ.,  concur. 


SCHUUNG  V.  ERVIN  et  al.    (No.  31356.) 
(Supreme  Court  of  Iowa.    Dec.  14,  191S.) 

1.  Biixs  AND  Notes  «=>123(2)— Signatums. 

A  note  signed  "Tmstees  of  Second  Chris- 
tian Church^.  S.  Ervin,  H.  C.  Monlton,  Chai^ 
man,  M.  I<.  Everett."  does  not  disclose  to  payee 
who  the  claimpd  principal  is,  and  upon  its  face 
the  signers  are  personally  bound,  in  view  of 
Code  Supp.  1918,  §  3060— a20. 

2.  bvidencb  «=>423(c)— slonattjbks  ox  note 
— -Pabol  Evidence. 

Parol  evidence  may  be  admitted  as  betiveen 
the  original  parties  to  a  note  to  show  certain 
signers  signed  as  agents- or  principals,  but  must 
stop  short  of  varying  what  is  ezpienly  stated 
in  the  note. 

3.  PallfOIPAI.  AMD  AOBKT  «=>180— NOTICE  TO 

Agent  as  Notics  to  Princifai,  —  Doubu 

AOENCT. 

Notice  to  an  agent,  acting  for  both  borrow- 
er and  lender,  that  certain  persons  signed  the 
note  merely  as  agents,  and  not  as  principals  or 
sureties,  is  not  notice  to  the  lender. 

4.  Phinoifal  and  Scbett  4e;»110— Jxjdoheiit 
Against  Pbincipai,. 

An  uncollected  judgment  against  the  prio- 
cipal  on  a  note  does  not  estop  payee  holder 
from  proceeding  against  other  signers  where 
they  may  have  been  liable  as  sureties. 

Weaver,  3.,  dissenting. 

Appeal  from  District  Court,  PoUt  County: 
Hubert  Utterback,  JMdge. 

The  appellant  claims  to  have  loaned  money 
to  the  appellees  as  individuals.  The  counter- 
ccmtention  is  that  these  appellees  signed  as 
the  agents  of  the  Second  Christian  Cburcb, 
and  are  not  personally  bound.  Hie  trial 
court  adopted  their  view,  and  the  plaintiff 
appeals.    Reversed. 

George  Hamagel,  of  Des  Moines,  for  appel- 
lant. 

Stewart  &  Hextel  and  S.  P.  Prouty,  all  of 
Des  Moines,  for  appellees. 


SALINGER,  J.  [1,  2]  I.  The  signature  to 
the  promise  to  pay  was  in  the  following 
form: 

"Trustees  of  the  Second  Christian  Church, 
"I.  a.  Ervin. 

"R.  C.  Moulton,  Chairman, 
"M.  I/.  Everett" 


4s»Far  other  cases  aee  same  topic  sod  KBY-NCUBISl  la  all  K«y-Nnmb«T«d  DlswU  and  ladezsa 
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Before  consldo'lng  wbat  Is  tbe  liability 
vhere  one  signs,  say,  "John  Smith,  Trustee," 
It  may  well  be  said  to  be  doabtful  whether 
the  Individual  signatures  make  claim  to  a 
trustee  relation  to  any  one.  Nothing  Indicates 
such  a  dalm  on  part  of  Errln,  unless  it  may^ 
be  Inferred  from  mere  juxtaposition — ^from 
(he  fact  that  his  signature  appears  immedi- 
ately following  "Trustees  of  the  Second  Ohrls- 
tlan  Church."  In  the  line  following  the  Eirla 
signature  Moulton  designates  himself  as 
"Chairman."  The  signature  of  Brrln  Is  as 
much  In  Juxtaposition  with  that  of  Moulton 
as  it  Is  with  the  phrase  "Trustees  of  the 
Second  Christian  Church."  Moulton  desig- 
nates himself  as  "Chairman," 'and  the  two 
facts  make  at  least  as  much  of  an  argu- 
ment for  holding  that,  though  Moulton  re- 
sorted to  descriptive  words,  Ervln  desired 
none,  as  the  one  fact  of  signing  as  close  to 
the  first  line  as  to  the  Monlton  line  makes 
for  claiming  that  Ervln  designated  himself  as 
one  of  the  trustees  of  said  cfaurdi. 

Moulton  uses  the  descriptive  word  "Ohalp- 
man."  So  doing  Is  as  mudi  support  for  ar- 
guing that  he  Intended  no  description  other 
than  "Chairman"  as  for  the  argument  that 
one  who  finds  the  signature  "Trustees  of  the 
Second  Christian  Church"  In  the  first  line, 
I.  S.  Ervln,  without  more,  In  the  second  line, 
and  then  signs  himself  and  adds  "Chairman," 
intended  to  assert  that  he  was  a  trustee  of 
said  church. 

E^verett  Is  the  last  signer,  and  uses  no 
words  of  description.  "Trustees  of  the  Sec- 
ond Christian  Church"  is  the  first  line;  I.  S. 
Ervln,  without  any  descriptive  words,  the 
second  line ;  B.  C.  Moulton,  with  the  descrip- 
tive word  "Chairman,"  the  third  line.  Why 
is  the  fact  that  Bverett  signed  last  of  all, 
wltbout  words  of  description,  with  these 
things  preceding  h'ls  signature,  any  evidence 
that  he  asserted  himself  to  be  one  of  the 
trustees  of 'said  church? 

II.  But  this  may  all  be  passed  as  not  con- 
trolling. And  It  may  be  assumed,  for  the 
sake  of  argument,  that  the  signatures  are,  in 
effect,  what  they  would  be  if  they  were  In 
the  following  form: 

"Trustees  of  the  Second  Christian  Chorcli,  L 
S.  Errin,  B.  C.  Moulton,  Ohairman,  M.  £>.  Bver- 
ett" 

Win  such  signature  avoid  personal  liabil- 
ity? It  may  be  granted  there  is  much  Judi- 
cial conflict  on  the  question,  l>ut  It  is  every- 
where agreed  that,  if  the  signature  had  been 
what  has  Just  been  assumed,  the  signers  will 
be  personally  bound  unless  their  signature  Is 
a  sufficient  Indication  of  what  principal  the 
signers  were  acting  for.  Indeed,  that  Is  the 
effect  of  section  3060— a20.  Code  Supplement 
1913. 

It  admits  of  grave  doubt  whetha  parol  evi- 
dence is  admissible  to  show  that  the  signers 
intended  to  Mnd  some  principal  not  disclosed 


on  the  face  of  the  Instmment  We  may  preter- 
mit citation  of  the  many  cases  that  raise  tlUs 
doubt,  because  it  is  probably  true  that  soch 
evidence  will  be  admitted  as  between  tbe 
original  parties.  See  Megowan  v.  Peterson, 
173  N.  Y.  1,  65  N.  E.  738.  We  think  that  the 
case  states  the  law,  if  limited  to  sudi  proof 
as  stops  short  of  varying  by  parol  whatever 
is  affirmatively  expressed  in  the  writing,  and 
that  It  may  not  be  carried  to  the  point  of, 
say,  showing  by  parol  that  the  disclosed  prin- 
cipal was  not  the  principal  and  that  some  one 
else  was.  Many  other  illustrations  could  be 
Indulged  in,  but  it  is  unnecessary.  But,  of 
course,  such  testimony  accomplishes  nothing 
unless  it  appear  that  the  intent  of  the  maker 
was  in  some  manner  made  known  to  the 
payee  before  he  parts  with  his  money  In  re- 
liance upon  the  paper.  We  shall  speak  later 
to  whether  plaintlft  had  actual  notice  that 
the  individual  signers  were  acting  for  a  dis- 
closed principal.  Assume,  for  the  present, 
she  had  no  notice  except  what  the  face  of 
the  note  imparted,  and  keeping  in  mind  that 
if  the  signatures  had  been  qualified  by  noth- 
ing but  words  such  as  "agent"  or  "trustee" 
the  signers  would  be  personally  liable  (see 
Stevenson  v.  Polk,  71  Iowa,  285,  32  N.  W. 
340,  where  tbe  signature  was  "3.  S.  Polk, 
Trustee,"  and  which  case  approves  many 
that  precede  it,  and  In  Its  turn  has  never  been 
seriously  challenged),  and  we  have  tbe  ques- 
tion whether  the  signature  at  bar  disclosed 
more  than  the  equivalent  of  signing  and  add- 
ing descriptive  words  such  as  "Chairman"  or 
"Trustee"  oe  "Agent"  We  have  elsewhere 
assumed,  for  the  sake  of  argument,  that  the 
signature  is  equivalent  to  "One  of  the  Trus- 
tees of  the  Seoond  Christian  Church,  I.  S. 
Ervln,  R.  C.  Moulton,  Ohairman,  M.  L.  Ever- 
ett." Such  qualifying  words  have  more  ef- 
fect perhaps  than  the  mere  signing  of  one's 
name  and  adding  some  such  word  as  "Trus-- 
tee."  Be  that  as  it  may,  if  any  principal  is 
disposed  by  such  signature  is  it  "The  Sec- 
ond Christian  Church?"  Does  that  of  itself 
disclose  who  the  principal  is?  Would  not 
further  inquiry  be  necessary  before  it  would 
be  known  what  principal  is  disclosed?  Could 
Idalntlff  luive  maintained  suit  on  this  note 
by  merely  making  "The  Second  Christian 
Chnrch"  the  defendant?  If  she  had  so  im- 
pleaded, up<»i  whom  would  she  have  served 
original  notice  without  aid  beyond  the  state- 
ment that  the  signer  was  "The  Second  Chris- 
tian ChurdJ"? 

2a.  As  said,  it  is  universally  agreed  that 
these  signers  were  bound  unless  a  principal 
was  disclosed.  Let  us  teat  whether  there  was 
sufficient  disclosure  by  the  case  law. 

In  Schumacher  v.  Dolan,  164  Iowa,  207, 134 
N.  W.  624,  Reniban,  who  followed  bis  signa- 
ture by  "Pastor  of  St  Francis  Church,"  was 
heid  to  have  gtven  a  personal  obligation. 
Why  is  "Pastor  of  St  Francis  Church"  less  a 
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disdwnre  ot  a  principal  than  "Tmstees  of 
tb«  Second  CSirisUan  Cbarcti"? 

In  Heffner  v.  Brownell,  70  Iowa,  581,  31 
N.  W.  947,  the  slgnatarea  were — 

"Independpnce  Mimnfacturmg  Company. 
"B.  I.  Brownell,  President. 
"D.  B.  Sanford,  Secy." 

It  waa  held  this  did  not  ahow  Brownell 
signed  aa  president  of  the  Manufacturing 
Company,  and  was  therefore  personally  bound. 
Why  does  not  writing  "B.  I.  Brownell,  Pres- 
ident," in  the  line  next  to  "Independence 
Mannfactoilng  Company,"  prove  Brownell 
signed  as  president  of  the  company  as  much 
as  signing  "I.  S.  Brvin"  without  the  desig- 
nation "President"  next  to  the  line  "Trustees 
of  the  Second  Christian  Church"?  If  signing 
as  BrowneU  did  does  not  claim  he  signed  as 
president,  why  does  signing  as  Brvin  did 
make  a  claim  he  signed  as  one  of  the  tms- 
tees? and  so  of  Everett?  Neither  Ervin  nor 
Everett  had  either  the  aid  of  a  descriptive 
word  like  "President"  If  signing  "B.  I. 
Brownell,  President,"  in  the  line  next  to 
"Independence  Majinfacturing  Company" 
does  not  constitute  a  signing  as  president  of 
that  company,  why  does  the  signature  "B.  C. 
Moulton,  CSiairman,"  in  the  second  line  after 
"Trustees  of  the  Second  Christian  CSliurch," 
assert  he  signed  as  one  of  said  trustees? 
The  Heffner  Case,  in  holding  the  signers  per- 
sonally, held,  among  other  things,  that  "In- 
dependence Manufactniing  Company"  was 
not  a  sufficient  dlsdosnre  of  a  principal. 
Why  is  signing  "Independence  Manufactur- 
ing Company,"  followed  by  "B.  I.  BrowneU, 
President,  D.  B,  Sanford,  Secretary,"  not  as 
mvdn  a  diiKlomire  of  who  the  principal  of 
Brownell  and  Sanford  is  as  is  a  signature 
which  is  not  the  signature  of  a  chnrdi  at  all, 
and  which,  as  against  "Independence  Man- 
ufacturing Company,"  is  "Trustees  of  the 
Second  Christian  Chnrdi"? 

III.  Cases  in  our  Reports  that  may  be 
urged  for  the  proposition  that  here  was  a 
sufficient  disclosure  of  a  principal  have,  on 
analysis,  no  application,  because  their  exam- 
ination discloses  that  in  them  there  wa»  a 
sufficient  disclosure.  For  instance,  in  Baker 
v.  Cbambles,  4  G.  Greene,  428,  the  promise 
was,  "We,  the  undersigned.  Directors  or 
Sdiool  District  No.  4,  Montpeller  Township," 
promise  to  pay,  followed  by  their  individ- 
ual names.  In  the  same  situation  is  Lyon 
V.  Adamson,  7  Iowa,  MO. 

In  Harvey  v.  Irvine,  11  Iowa,  82,  the  note 
read,  "We,  or  either  of  us,  promise  to  pay 
•  •  •  for  value  received  of  him,  in  be- 
half of  School  District  No.  6,"  and  the  sig- 
nature was  "James  M.  Irvine,  President,  U. 
B.  Bullock,  Secretary,  Conrad  Dietz,  Treas- 
urer." 

In  Wheelock  v.  Wlnslow,  15  Iowa,  464,  the 
signature  was,  "For  the  Dubuque  Times  Com- 
pany, Ferd  S.  Wlnslow,  Treasurer." 


In  Tamer  ▼.  Potter,  56  Iowa,  250,  9  N.  W. 
206,  it  was,  "Bortlngton  k  S.  W.  Railway 
Company,  V.  K.  Moore,  Asidgtant  Treasur- 
er." Note^  Moore  does  not  sign  as  assistant 
treaancer  of  this  railroad  or  as  the  repre- 
sentative of  anything.  Hie  first  signature 
is  that  of  the  corporation  itself,  and  the  de- 
scription of  Mocwe  is  a  statemoit  of  who 
affixed  the  signature  of  the  corporation.  In 
the  case  at  bar  no  signature  of  the  chard) 
corporation  ai%>ear8. 

In  Bank  r.  Sdhulta;  107  Iowa,  136,  149  X. 
W.  99,  the  signatare  was  "Gleadell  Dair}- 
Company,  by  Henry  O.  Harstad,  President: 
J.  B.  Schnltz."  It  U  held  that  Schultz  is 
personally  bound  because  the  evidence  does 
not  Justify  reforming  the  note  to  ahow  that 
he  signed  for  the  Dairy  Cmnpany. 

The  signatare  in  Uebscher  v.  Kraus,  74 
Wis.  887,  43  N.  W.  166,  5  L.  R.  A.  496,  17 
Am.  St.  Rep.  171,  exhibits  dlfCerenoes  from 
the  one  at  bar  that  have  already  been  ad- 
verted ta  It  is  "San  Pedro  Minhig  &  Mill- 
ing Company,  F.  Kraus.  President"  Kraus 
was  released,  bat  it  is  again  to  be  noted 
the  signature  is  that  of  the  corporation.  The 
case  woold  be  a  parallel  one  had  the  signa- 
ture beoi,  "President  of  the  San  Pedro  Min- 
ing &  Milling  Company,  G.  F.  Kraus,"  and 
Kraus  been  released. 

All  that  Savings  Bank  v.  Swan,  100  Iowa, 
718,  69  N.  W.  1065,  decides  is  that  where  the 
promise  is  signed,  "Merchants'  Loan  &  Trust 
Company,  Sioux  City,  Iowa,  by  W.  B.  Hie- 
man.  President,  F.  C.  Swan,  Secretary  and 
Treasurer,"  such  signature  suffices  to  put  a 
purchaser  of  the  note  on  inquiry  as  to  wheth- 
er the  secretary  Intended  to  bind  himseir 
personally. 

We  are  of  opinion  that  the  face  of  the  note 
in  suit  did  not  disclose  to  the  plalntift  who 
the  claimed  principal  of  the  signers  is,  and 
that  upon  the  face  of  the  Instrument  the 
signers  Ervin,  Moulton,  and  Everett  were 
personally  bound. 

[3,4]  IV.  The  question  remains  whether 
the  plaintiff  was  informed  other  than  by  the 
face  of  the  note  that  Brvln,  Moulton,  and 
Everett  were  signing  merely  in  a  represen- 
tative capacity.  If  she  had  such  knowledge, 
it  must  be  because  Shope,  who  was  the  inter- 
mediary between  the  borrower  and  the  lend- 
er, had  such  knowledge.  Shope  procured  this 
loan  for  the  borrower.  Plaintlfl  testifies, 
"Mr.  Shope  loaned  the  money";  when  the 
loan  was  made  she  gave  Shope  her  passAMwk 
to  go  to  the  bank  and  draw  the  money,  and 
he  afterwards  reported  he  had  loaned  the 
money  and  gave  her  the  note.  Shope  tes- 
tifies that  at  the  time  the  note  was  given  he 
was  "doing  her  business  tor  her";  that  he 
drew  the  note,  procured  Its  execution,  and 
gave  It  to  plaintiff;  and  that  he  "had  been 
loaning  money  for  her  since  about  the  year 
1897  and  1808  down  until  this  note  was  giv- 
ax,"  a  period  of  10  years  or  more.    Bat  in 
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qtlte  of  tblB,  Shope  aim  acted  for  tbe  bor- 
rower. At  best  for  appellees,  Sbope  Is  wbat 
is  known  as  a  "double  agent."  And  being 
tbat.  Us  knowledge  does  not  bind  the  plain- 
tiff as  to  wbat  was  said  In  getting  Shope  to 
obtain  the  loan.  See  2  Corpus  Juris,  pp. 
446,  447,  448,  712;  Bnglemann  v.  Reuse,  61 
Mich.  3%,  28  N.  W.  149;  Eenken  v.  Schwlck- 
er,  174  N.  T.  298,  66  N.  B.  971;  Boyd  v. 
Boyd,  128  Iowa,  699,  104  N,  W.  798.  Ill  Am. 
St  Kep.  215. 

Note,  too,  that  Sbope  merely  advised  the 
plaintiif  that  the  "church  people  wanted 
$600,"  which  Is  no  more  a  disclosure  of  who 
the  principal  is  than  the  note  affords.  Note, 
further,  Shc^pe  added  there  would  be  four 
or  five  good  men  on  the  note,  which  justlfles 
a  fact  finding  that  be  thus  lead  the  plaintiff 
to  believe  that  the  individual  names  finally 
apxjearlng  on  the  note  were  a  fulfillment  of 
that  promise. 

y.  As  to  alleged  estoppel  or  ratification 
because  plaintiff  procured  Judgment  against 
a  church  corporation,  we  are  of  oplnimi  that 
In  the  drcnmstances  at  bar  this  does  not  cre- 
ate a  binding  estoppel.  Appellees  admit  the 
chnrcb  was  the  borrower.  This,  of  Itself, 
does  not  negative  that  the  individuals  are  li- 
able. A  borrower  may  give  sureties.  If 
so,  proceeding  against  the  principal  does  not 
release  the  sureties  iinless  satisfaction  be 
had.  And  see  Goodale  ▼.  Middaugh,  8  Colo. 
App.  223,  46  Pac.  11,  and  McClure  v.  Liver- 
more,  78  Me.  890,  6  AtL  11. 

In  our  opinion  the  cause  must  be  reversed. 
It  is  done,  and  the  trial  court  directed  to 
give  plaintiff  Judgment  on  the  note  sued  on 
against  the  defendants  Brvin,  Moulton,  and 
Everett 

Reversed. 

PRESTON,  a  J.,  and  LADD,  EVANS, 
GATNOR,  and  STEVENS,  JJ„  concur. 

VTEAVBR,  J.  (dissenting).  I  dissent  To 
make  clear  the  reasons  which  Impel  me  to 
withhold  my  concurrence  it  is  necessary  to 
state  the  facts  with  some  degree  of  fullness. 
The  majority  in  Its  opinion  touch  upon  these 
only  in  a  fragmentary  way,  and  reaches  its 
conclusion  very  largely  from  a  technical  dis- 
cussion of  the  mere  form  of  the  signatures 
am>ended  to  the  note  sued  upon. 

It  Is  shown  without  serious  dispute  that 
prior  to  the  making  of  the  note  certain  per- 
sons holding  to  a  common  religious  Caitb,  aud 
residing  in  Des  Moines,  organized  and  in- 
corporated a  society,  not  for  pecuniary  profit, 
under  the  name  of  "The  Second  Christian 
Churdi."  This  incorporated  society  entered 
upon  the  project  of  erecting  a  house  of  wor- 
ship. When  the  buUdiug  was  nearing  com- 
pletion it  was  found  that  the  fund  collected 
for  that  purpose  was  Insufficient  to  cover  all 
the  expenses,  and,  as  the  contributing  mem- 
bers were  not  able  or  not  willing  to  Increase 
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their  snlMcriptions,  the  matter  of  borrowing 
the  needed  money  was  proposed.  The  plain- 
tiff was  a  resident  of  the  city,  and  for  a  peri- 
od of  10  years  or  more  had  been  lending 
money  through  the  agency  or  asslstcmce  of 
one  Shope,  who  was  a  member  of  this  church. 
The  trustees  of  the  church,  acting  in  its  l>e- 
half,  mentioned  to  Shope  the  matter  of  bor- 
rowing the  money,  and  he  informed  them  that 
plaintiff  had  $000  which  she  might  lend  on 
a  promissory  note.  To  this  the  trustees  at 
once  responded  that  they  wcftild  not  tabe 
upon  themselves  any  additional  personal  lia- 
bility in  the  enterprise.  Shope  then  explain- 
ed to  tb^n  that  he  meant  a  "trustee  note" ; 
that  upon  a  note  of  that  kind  the  signers 
would  not  be  charged  with  personal  liability, 
and  tbat  plaintiff  was  willing  to  take  the 
diurcb  for  it  With  this  understanding  the 
loan  was  agreed  upon,  and  plalntlfl  gave  her 
bank  book  to  Shope  to  draw  and  deliver  the 
money.  The  loan  was  then  adjusted  between 
Shope,  acting  for  plaintiff,  and-  the  trustees ; 
Shope  drawing  the  note  and  the  trustees  sign- 
ing it  in  the  manner  and  form  stated  in  the 
majority  opinion.  Plaintiff  took  the  note, 
and  for  several  years  the  church  paid  and 
B&e  recel,ved  the  annual  interest  thereon. 
Later,  default  being  made,  plaintiff  delivered 
the  note  to  Shope  for  collection.  Suit  was 
brought  thereon  against  the  church  alone. 
Judgment  was  recovered  for  the  amount  of 
the  debt,  and  the  Judgment  made  a  specific 
lien  on  the  church  property,  subject  to  a 
prior  mortgage.  The  property  has  since  been 
sold  under  si)ecial  execution,  and  a  small 
sum  realized,  which  appears  to  remain  in 
the  hands  of  the  sheriff  or  the  clerk.  The 
present  action  was  then  begua  at  law  against 
the  trustees,  alle^ng  the  note  to  be  the  in- 
dividual or  personal  undertaking  of  the  trus- 
tees, and  asking  a  t)ersonal  Judgment  against 
them.  Answering  the  claim  so  made,  the  de- 
fendants allege  that  they  signed  and  deliver- 
ed the  note  In  their  representative  capacit.v, 
as  the  act  and  obligation  of  the  corporation, 
and  not  otherwise,  and  that  It  was  so  known 
and  understood  by  all. the  parties  thereto. 

Defendants,  further  answering,  say  that 
they  were  unaccustomed  to  making  such  in-  ' 
struments  in  their  capacity  as  trustees,  and 
subscribed  the  note  in  the  form  in  which  it 
now  appears,  believing  it  was  sufficient  to  in- 
dicate that  the  note  was  the  note  of  the  cor- 
poration alone,  that  such  were  the  Intention 
and  belief  of  all  the  parties  at  that  time, 
.and,  if  such  is  not  the  legal  effect  of  the 
note  as  written  and  signed,  it  Is  the  result 
of  mutual  mistake,  and  they  ask  that  the 
writing  may  be  reformed  to  express  the  true 
meaning  and  intent  of  the  parties  thereto. 

That  the  defendants  did  not  know  or  un- 
derstand or  believe  that  the  note  so  made  was 
anything  more  than  the  note  of  the  corpora- 
tion which  they  officially  represented  is  es- 
tablished with  as  much  certainty  as  is  hu- 
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manly  possible  In  matters  pertaining' to  men- 
tal operations.  That  Shope,  plaintiff's  agent 
In  the  transaction,  so  understood,  and  that  be 
himself  formulated  the  note  to  give  It  the  ef- 
fect of  a  corporate  obligation,  and  not  the 
personal  obligation  of  the  trnstees,  la  equal- 
ly clear. 

With  the  foregoing  statement  In  mind,  we 
are  now  prepared  to  consider  the  questions 
raised  by  tbe  appeal.  In  doing  so  It  must  be 
borne  In  mipA  that  this  case  Involves  no 
Charge  of  fraud  or  deceit  on  tbe  part  of  de- 
fendants or  either  of  them.  The  questions 
presented  by  this  appeal  are: 

I.  Does  the  form  of  the  note  as  executed 
Import  upon  Its  face  a  personal  obligation  of 
the  trustees? 

It  nxay  be  conceded  at  the  outset  that  there 
Is  probably  no  other  controversy  arising  In 
ordinary  business  transactions  concerning 
which  there  is  such  dire  confusion  and  num- 
Iterless  inconsistencies  tn  ttie  adjudicated 
cases.  TTie  'Supreme  Court  of  the  tlnlted 
States,  referring  to  wliat  It  calls  this  **vast 
conflict"  or  "anarchy  of  the  authorities"  on 
this  subject,  says  it  Is  "not  easy  to  lay  down 
any  general  rule  which  would  be  in  liarmony 
with  all  of  them."  Falls  v.  Moebs,  127  U.  S. 
597,  8  Sup.  a.  1319,  32  L.  Ed.  268.  The  re- 
sult of  this  condition  lias  been  that  many, 
and  perhaps  a  majority,  of  the  courts,  after 
a  more  or'  less  rain  attempt  to  discover 
some  sound  general  principle  threading  its 
way  through  the  countless  aggregation  of 
precedents,  have  abandoned  the  attempt,  and 
Exercised  their  right  to  follow  the  rule  which 
commends  itself  to  their  Judgment  as  being 
n^rest  in  accord  with  tbe  general  policy  of 
the  law  in  the  interpretation  and  enforcement 
of  contracts.  There  are  very  few  courts 
whldi  have  not  at  times  gone  to  the  extreme 
of  technicality  in  holding  agents,  officers,  and 
trustees  to  personal  liability  upon  contracts 
where  it  was  clear  as  noonday  none  was  in- 
tended, only  to  rebound  to  the  opposite  ex- 
treme of  liberality,  until  there  is  not  an 
American  Jurisdiction  in  which  the  decisions 
along  this  line  are  not  to  a  greater  or  loss 
degree /inharmonious.  Nor  does  this  court, 
as  we  shall  see,  furnish  any  exception  to  the 
truth  of  that  statement.  Much  of  the  confu- 
sion has  arisen  over  the  extreme  tenderness 
of  the  law  for  the  rights  of  holders  of  com- 
mercial paper,  and  the  frequent  failure  of 
some  courts  to  discriminate  between  the  de- 
fenses which  may  be  urged  against  such  pa- 
per in  the  hands  of  subsequent  purchasers 
and  indorsees  and  defenses  which  may  be 
available  where  the  action  is  between  original 
parties. 

Now,  the  ca.se  at  bar  is  between  the  orig- 
inal parties.  The  note  was  given  to  plain- 
tiff, and  she  is  still  its  owner  and  holder, 
and  I  shall  not,  therefore,  discuss  the  rule 
which  has  been  applied  where  the  suit  is 
brought  by  a  subsequent  purcliaser  except  to 


give  point  to  the  proposition  that  what  has 
been  recognized  as  a  good  defrase  to  a  note 
in  the  hands  of  an  assignee  or  Indorsee  is 
assuredly  good  as  against  the  origin&l 
holder. 

Cases  In  plenty  may  be  found  tn  whidi  it 
has  been  held  that.  If  a  note  be  so  written 
as  to  import  the  signer's  unqualified  proinise 
to  pay,  the  mere  fact  that  he  adds  the  words 
"agent"  or  "trustee"  or  "president"  or  "sec- 
retary" to  bis  signature,  without  anything 
more  in  the  instrument  indicating  the  per- 
son, company,  or  corporation  for  which  he 
assumes  to  act,  the  note  will  be  construed 
and  held  to  be  bis  personal  contract,  and, 
as  against  a  subsequent  purchaser  in  due 
course,  he  will  not  be  allowed  to  plead  or 
prove  that  in  giving  the  note  he  was  in  fact 
acting  for  another.  So,  too,  precedents  ma; 
be  found  for  holding  that,  even  as  between 
the  original  parties,  such  def^ise  will  not 
avail ;  but  such  is  certainly  not  the  law  in 
this  state  at  this  time,  nor  has  it  the  sup- 
port of  the  authorities  generally.  There  is 
nothing  sacred  in  a  promissory  note  to  pre- 
vent the  signer,  as  against  the  payee,  from 
pleading  tbe  truth  of  the  transaction  in 
which  or  as  part  of  which  it  was  made.  He 
may  show  that  it  was  given  and  rec^ved  as 
a  mere  accommodation  note;  that  it  was 
without  consideration;  that  the  considera- 
tion has  failed;  that  the  note  was  made  and 
delivered  upon  a  condition  precedent  whicli 
has  not  been  performed ;  or  that,  by  mistalie 
of  the  parties  as  to  the  legal  effect  of  the 
language  used,  the  maker  is  made  to  appear 
bound  to  personal  liability  for  the  payment 
of  the  note,  when  in  truth  such  personal  lia- 
bility was  not  Intended  by  either  party. 
Hausbrandt  v.  Hofler,  117  Iowa,  103,  90  K. 
W.  494,  94  Am.  St.  Rep.  289;  Stafford  v. 
Fetters,  55  Iowa,  484,  8  N.  W.  322;  Lee  v. 
Percival,  85  Iowa,  639,  62  N.  W.  543;  Brooli 
V.  Latimer,  44  Kan.  431,  24  Pac.  947,  11  L. 
R.  A.  806,  21  Am.  St.  Rep.  292;  Johnson  t. 
Ghost,  11  Neb.  414,  8  N.  W.  391;  Scraper 
Co.  V.  Sticlcleman,  122  Iowa.  396,  98  X.  W. 
139.  Parol  evidence  Is  admissible  to  show 
that  a  note  Joint  in  form  was  Intended  to  he 
Joint  and  several.  Whltmore  v.  Nlckerson, 
125  Mass.  496,  28  Am.  Rep.  257. 

According  to  the  weight  of  authority,  as 
well  as  under  the  provisions  of  our  Negotia- 
ble Instruments  Act,  if  a  plaintiff  sue  upon  a 
note  which  the  defendant  has  signed  with 
the  word  "agent"  or  other  word  Indicating 
a  representative  character,  but  without  any- 
thing to  indicate  his  principal  or  other  per- 
son for  whom  he  professes  to  act,  the  signer 
is  prima  facie  personally  bound.  The  provi- 
sion of  the  statute  (Code  Supp.  3060— a20) 
that,  where  the  note  contains  or  the  signer 
adds  to  his  signature  w^rds  indicating  that 
he  signs  for  or  on  behalf  of  a  principal  or 
in  a  representative  capacity,  he  is  not  per- 
sonally liable  thereon  if  he  acted  with  au- 
thority, establishes  ■  tule  under  which  a 


Digitized  by 


Google 


Iowa) 


80RUUKO  T.  ERVIN 


691 


vast  number  of  extremely  tedinical  and  con- 
fusing precedrats  are  no  longer  to  be  re- 
garded as  antbority.  For  example,  there 
are  many  decisions  of  an  earlier  date  bold- 
Ing  that,  nnless  the  dlscloaure  of  the  princi- 
pal is  fonnd  In  the  body  of  the  note,  the 
agent  cannot  avoid  personal  liability  by 
words  of  representation  or  description  at- 
tached to  his  signature ;  but  the  statute  now 
provides  that  U  the  representative  capacity 
of  the  signer  be  Indicated  either  in  the  note 
or  in  the  signature  it  Is  enough  imd  he  is  not 
liable.  This  to  a  very  large  degree  relegates 
that  overwwkfld  phrase,  "descrlptio  per- 
sons," to  the  evM-growlng  scrap  heap  of 
useless  legal  learning.  Into  which  the  courts 
and  the  profession  occasionally  delve  for 
material  with  which  to  ornament  their  rhet- 
oric or  camonflage  the  defects  in  a  weak  ar- 
gument. Bo^  too,  the  further  provision  of 
the  statute  that  the  "mere  addition"  of 
words  to  the  signature  describing  the  signer 
as  "agent,"  <»  as  filling  a  representative  ca- 
pacity "without  disclosing  his  principal," 
will  not  relieve  him  from  personal  liability 
white  iwovlding  an  Imperative  rule  in  all 
rases  of  this  class  where  nothing  more  Is 
shown  than  the  addition  of  a  word  or  words 
wbl<di  do  not  Identify  the  principal,  It  does 
not.  In  terms  or  by  Implication,  exclude 
proof  between  the  original  parties  showing 
that  the  principal  was  In  fact  known,  and 
that  the  note  was  made  and  accepted  as  the 
obligation  of  the  latter. 

This  question  was  before  the  New  York 
court  In  Megowan  v.  Peterson,  173  N.  T.  1, 
65  N.  EL  738,  where  suit  was  brought  upon 
a  promissory  note  signed  simply,  "Qiarles 
G.  Peterson,  Trustee";  there  being  nothing 
in  the  note  or  signature  indicating  the  bene- 
ficiary of  the  trust,  if  any  there  was.  The 
defendant  was  in  fact  the  trustee  of  an  In- 
solvent firm  under  a  composition  settlement 
to  wind  up  its  business  and  apply  its  assets 
to  the  payment  of  Its  creditors,  and  in  the 
discharge  of  this  duty  be  gave  the  note  In 
suit  to  the  plaintiff,  who  took  It  knowing 
and  understanding  that  it  was  given  solely 
in  bis  representative  capacity,  and  not  as 
an  evidence  of  a  personal  obligation.  On 
the  trial  the  plaintiffs  relied  upon  the  provi- 
sion of  the  Negotiable  Instruments  Act,  to 
which  we  have  already  referred,  and  the 
trial  court  ruled  against  the  defendant  and 
excluded  all  extrinsic  evidence.  On  appeal 
the  Judgment  was  reversed.  The  court  there 
says: 

"It  is  c<mtended  on  behalf  of  the  plaintiffs 
that  his  [defendanfs]  representatlTe  character 
must  be  disclosed  upon  the  face  of  the  note. 
This  may  be  so  in  so  far  as  innocent  purchasers 
for  value  are  concerned,  but  as  to  the  payees 
named  in  tbt  note  we  think  a  different  rule  pre- 
vails. *  •  *  We  do  not  understand  that  the 
statute  •  *  *  was  designed  to  change  the 
common-law  rule  in  this  regard^  which  is  to  the 
effect  that,  as  between  the  original  parties  and 
tboae  having  notice  of  the  facts  relied  upon  as 
constituting  a  defense,  the  consideration  and  the 


conditions  nnder  which  the  note  was  delivered 
may  be  shown." 

The  same  rule  Is  approved  in  Wanner  v. 
Association.  174  Pa.  466,  34  Atl.  188,  wbere  it 
Is  said  that —  ,^ 

"the  fact  that  a  note  is  so  executed  by  an  agent 
as  not  to  disclose  his  principal,  and  therefore  to 
make  it  prima  facie  his  individual  note,  •  •  * 
does  not,  rifrhts  of  parties  misled  by  such  ap- 
pearance bemg  out  of  the  way,  preclude  proof 
that  it  was  intended  to  bind,  and  was  In  reality 
the  note  of,  the  principal,  »  •  •  for  parol 
evidence  is  admissible,  in  case  of  doubt,  to  show 
that  the  corporation,  and  not  Its  agent,  was  to 
be  bound." 

To  the  same  effect  see  Field  on  Corpora- 
tions, {  108. 

The  Minnesota  court  has  frequently  held 
that— 

"where  a  party  signs  a  contract  afl^ing  to  his 
signature  the  word  agent,  trustee,  or  the  like  it 
is  prima  facie  his  individual  contract,  the  affix- 
ed word  being  presnmptively  merely  descriptive 
of  his  oerson,  but  that  extrinsic  evidence  is  ad- 
missible to  show  that  the  words  were  under- 
stood as  determining  the  character  in  which  he 
contracted."  Bank  v.  Boardman,  46  Minn.  293, 
48  N.  W.  1116;  Pratt  v.  Beaupre,  13  Minn. 
187  (Gil.  177):  Rowell  v.  Oleson,  32  Minn.  290, 
20  N.  W,  2ZT;  Peterson  v.  Homan,  44  Minn. 
166,  46  N.  W.  803,  20  Am.  St  Rep.  564. 

The  same  rule  has  been  followed  by  prac- 
tically every  court  in  the  United  States,  in- 
cluding this  court,  though  not  always  con- 
sistently. The  following  are  illustrative  ex- 
amples: Reeve  v.  Bank,  ^  N.  J.  Law,  206, 
23  Atl.  853,  16  L.  R.  A.  143,  33  Am.  St  Rep. 
675 ;  HaUe  v.  Pelroe,  32  Md.  327,  3  Am.  Rep. 
130;  Bean  v.  Mhilng  Co.,  66  Cal.  451,  6  Pac. 
86,  56  Am.  Rep.  106;  Mechanics'  Bank  v. 
Bank,  5  Wheat  836,  5  L.  Ed.  lOO;  Bank  v. 
Midland,  156  Ind.  581,  58  N.  E.  833.  52  Ia  R. 
A.  307 ;  Kridan  v.  Wlnegar,  95  Mich.  430,  54 
N.  W.  001,  20  I>.  R.  A.  705;  Benham  v.  Smith. 
53  Kan.  495^  36  Pac.  097;  BOlne  v.  Bank,  50 
Kan.  91,  31  Paa  688,  18  L.  R.  A.  533,  34  Am. 
St  Repi  107;  English  v.  Globe,  70  Neb.  435, 
97  N.  W.  612,  6  Ann.  Cas.  999;  Haskell  v. 
Cornlsb,  13  Gal.  45;  Janes  v.  Bank,  0  Okl. 
546,  60  Pac.  290;  S warts  v.  Cohen,  11  Ind. 
App.  20,  38  N.  E.  536;  Bank  v.  Gay,  63 
Mo.  42,  21  Am  Rep.  430 ;  O.  &  M.  Ry.  Co. 
V.  Middlet<m,  20  111.  636. 

Citations  to  the  same  effect  could  be  con- 
tinued quite  indefinitely.  The  sum  and  sub- 
stance of  the  rule  Is  well  summed  up  In  Mr. 
Abbott's  Trial  Evidence,  §  47,  as  follows : 

"If  upon  the  face  of  the  evidence  there  are 
indications  suggestive  of  agency,  •such  as  the 
addition  of  words  of  office  or  agency  to  the  sig- 
nature, or  the  imprint  of  corporate  title  on  the 
paper,  parol  evidence  is  competent  to  show  who 
were  the  parties  intended  to  be  bound." 

This  court  has  held  it  competent  for  t)ie 
signer  of  a  note,  as  against  the  payee,  to 
show  the  instrument,  though  in  form  a  note, 
was  intended  as  a  mere  receipt  (Hausbrandt 
V.  Hofler.  117  Iowa,  103,  90  N.  W.  4W,  94 
Am.  St  Rep.  289);  that  a  written  Indorse- 
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ment  Importing  liability  as  an  Indoraer  may 
be  shown  to  have  been  intended  as  an  in- 
dorsement without  recourse  (Stafford  v.  Fet- 
ters, 55  Iowa,  484,  8  N.  W.  322).  It  has  been 
at  least  five  times  held  by  ns,  In  compara- 
tively recent  years,  that  even  If  upon  the 
face  of  the  note  It  appears  that  corporate 
ofticers  signing  it  might  otherwise  be  held 
liable,  It  was  competent  for  them  to  show 
that  they  acted  only  in  a  representative  ca- 
pacity, without  assuming  personal  liability, 
and  that  the  writing  would  be  reformed  to 
give  effect  to  the  defense.  Lee  v.  Percival, 
85  Iowa,  639,  52  N.  W.  543 ;  Scraper  Co.  v. 
Sfclckleman,  122  Iowa,  396,  98  N.  W.  139; 
Bank  v.  Swan,  100  Iowa,  722,  69  N.  W.  1065; 
Hanna  v.  Wright,  116  Iowa,  277,  89  N.  W. 
1108 ;  Lacy  v.  Lumber  Co.,  43  Iowa,  510. 

II.  But  to  sustain  the  defense  In  this  case 
it  is  not  necessary  to  go  to  the  extent  of 
liberality  shown  In  most  of  the  many  prec- 
edents to  which  we  have  referred,  for  the 
note  here  sued  upon  comes  dearly  within 
the  scope  of  the  section  above  dted  from  the 
Negotiable  Instruments  Act,  providing  that 
the  agent,  trustee,  or  officer  is  exempted 
from  personal  liability  when  the  identity  of 
his  principal  is  revealed  either  in  the  body 
of  the  note  or  in  the  form  of  his  signature. 
No  person  of  ordinary  intelligence  can  read 
the  signature  of  this  note,  and  doubt  for  a 
moment  that  these  men  were  acting  in  an 
official  or  representative  capacity  for  the 
"Second  Christian  Church"  and  sought  to 
express  that  fact  To  say  that  in  thus  ex- 
ecuting the  note  they  made  use  of  these 
terms  simply  as  a  matter  of  personal  descrip- 
tion or  designation  Is  nothing  better  than 
solemn  pretense,  which  has  acquired  an  air 
of  legal  solemnity  by  repetition,  until  it  has 
lost  its  power  to  excite  a  smile  over  the  Joke 
which  it  conceals.  The  absurdity  of  apply- 
ing such  a  rule  in  this  case  may  be  aptly 
Olustrated  by  supposing  that  these  defendants 
bad  applied  to  plaintiff  or  her  agent  for  a 
loan  of  $600  for  their  own  personal  use  and 
benefit,  agreeing  to  evidence  the  debt  by  their 
joint  and  several  promissory  note,  and  they 
had  tendered  in  fulfillment  of  their  promise 
a  note  made  in  the  very  manner  and  form  of 
the  one  which  is  here  sued  upon ;  would  the 
plaintiff  have  been  under  any  obligation  to 
accept  it?  It  Is  Inconceivable  that  any  court 
would  so  hold.  The  tender  would  be  promp<> 
ly  held  insufficient  because,  first.  It  Is  evident 
that  the  promise  in  such  note  is  made  by  the 
signers  in  their  representative  capacity  for 
the  Second  Christian  Church;  or,  second,  it 
Is  at  best  doubtful  or  ambiguous  In  this  re- 
spect, leaving  the  intention  of  the  parties  to 
the  instrument  open  to  extrinsic  proof.  The 
provision  of  the  statute  is  that  if  the  note 
"contains  or  the  person  adds  to  his  signature 
words  indicating  that  he  signs  for  or  on 
behalf  of  the  principal  or  in  a  representative 
capacity  he  Is  not  liable."     No  particular  | 


style  or  form  of  signature  Is  prescribed,  and 
any  word  or  phrase  which  "Indicates"  to  the 
mind  of  the  average  reader  that  the  person 
writing  his  name  on  the  paper  is  doing  so  in 
his  representative  rather  than  in  his  person- 
al capacity  is  all  that  is  required.  It  is  a 
matter  of  common  knowledge  and  observa- 
tion that  In  these  days  no  man  executing  a 
note  or  other  written  contract  in  his  own 
behalf  attaches  to  his  signature,  as  a  matter 
of  description  or  designation,  any  word  show- 
ing his  business  or  official  relations  with 
some  third  party  or  corporation  having  no 
Interest  in  the  transaction.  It  is  barely  pos- 
sible that  an  occasional  member  of  certain 
learned  professions  devoted  to  the  healing 
of  physical  and  spiritual  ills  may  persist  in 
the  use  of  "Dr."  or  "Rev."  in  connection 
with  his  name  on  hotel  registers  or  subscrip- 
tions to  charitable  funds,  but  no  man  In  tho 
ordinary  course  of  business  signs  his  person- 
al'and  individual  contract  with  words  which 
will  or  reasonably  may  lead  the  reader  to 
understand  that  he  does  so  as  the  agent,  of- 
ficer, or  representative  of  another.  Upon 
this  very  subject  we  have  ourselves  distinctly 
said: 

"Such  words  are  most  commonly  used  with 
signatures  to  indicate  an  official  act;  and  there 
is  nothing  in  the  note  in  suit  which  makes  the 
words  *  ••  at  all  necessary,  or  even  ap- 
propriate, to  indicate  a  mere  personal  liability. 
Words  of  a  lilce  character  are  bo  frequently 
used  with  a  signature  to  designate  an  official 
act,  and  are  so  rarely  used  in  that  manner  for 
any  other  purpose,  that  when  they  are  attached 
to  a  signature  they  are  well  calculated  to  sug- 
gest that  the  signature  was  intended  to  be  offi- 
cial, and  not  merely  to  describe  the  signer." 
Bank  v.  Swan,  100  Iowa,  723,  69  N.  W.  1065. 

This  rule  is  also  approved  by  mn<A  the 
greater  weight  of  authority.  Says  the  In- 
diana court: 

"In  the  usual  course  of  business  in  this  coun- 
try, the  addition  of  a  title  or  description  of  any 
kind  is  not  customary — indeed,  it  may  be  said 
that  such  addition  or  description  is  never  ap- 
pended— when  men  sign  their  names  to  contracts 
by  which  they  intend  to  bind  themselves  in  their 
own  proper  persons  and  not  as  the  representa- 
tives of  anotlier.  Again,  it  is  to  be  observed 
that  such  additions,  and  descriptionB  as  'presi- 
dent,' 'secretary,'  'treasurer,'  'trustee,'  'agent,' 
and  the  like,  plainly  import  a  relation  to  some 
other  person,  as  a  principal,  distinct  from  the 
person  subscribing  the  instrument  •  •  *  It 
IS  not  at  all  usual,  for  a  person  executuig  a 
note  or  other  contract  to  add  words  descriptive 
of  himself,  or  to  refer  to  his  relation  to  other 
persons,  *  •  •  who  have  no  connection  with 
the  transaction;  and,  when  he  designates  his 
representative  capacity,  to  assume  that  such 
designation  was  Intended  merely  as  a  descrip- 
tion of  himself  is  to  assume  something  which  is 
rarely,  and  perhaps  never,  in  harmon;^  with  the 
facts.  •  •  •  There  is  a  growing  inclination 
to  consider  an  instrument  as  it  would  manifest- 
ly be  understood  by  the  average  business  man, 
or,  in  other  words,  as  it  was  most  probably  un- 
derstood by  the  party  receiving  and  the  party 
signing  it  and  to  exonerate  the  latter  from  lia- 
bility when  •  •  •  it  appears  to  the  court 
that  he  did  not  Intend,  and  was  not  understood, 
to  bind  himself,  but  to  act  for  the  corporation 
for  which  he  was  the    *    *    *    agent"     Bank 
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T.  Steel  Co;,  155  lod.  581,  58  N.  E.  833,  S2  L. 
R.  A.  307. 

To  the  same  point  see  Mr.  Freeman's  note 
to  Greenberg  v.  Loinber  C!o.,  90  Wis.  225.  63 
N.  W.  93,  28  L.  R.  A.  439,  48  Am.  St.  Rep. 
919.  Tills  court  has  made  practical  applica- 
tion of  tbe  same  principle  In  Baker  y.  cmm- 
bles,  4  G.  Greene,  428,  wh'ere  we  say  that — 

"if  the  name  of  the  principal  and  the  relation 
of  agency  be  statod  in  the  writing,  and  the  agent 
ia  anthorizpd,  *  *  *  the  principal  alono  is 
bound,  unlew  the  intention  is  clearly  expressed 
to  bind  the  agent  personally." 

Wils  role  was  followed  In  Hnrklns  v.  Ed- 
wards, 1  Iowa,  426;  Lyon  t.  Adamson,  7 
Iowa,  510;  Harvey  v.  Irvine,  11  Iowa,  82; 
Wheelock  v.  Wlnslow,  15  Iowa,  464 ;  Lacy  v. 
Lumber  Co.,  43  Iowa,  510;  Scraper  Co.  v. 
Sttckleman,  122  Iowa,  386,  9S  N.  W.  139. 

Of  these  cases.  Lacy  v.  Lumber  Co.,  which 
is  wholly  ignored  by  tbe  majority,  is  an  In- 
structive example.  The  note  In  that  case 
made  no  exinress  refereitce  to  the  Lumber 
Company  except  in  the  date  line  at  the  top, 
which  reads:  "OfSce  of  the  Dubuque  Lumber 
Company,  Dnbuqne,  September  9,  1874." 
This  Is  followed  by  a  promissory  note  In  or- 
dinary form,  "I  promise  to  pay,"  etc.,  and 
signed,  "M.  H.  Moore  P.  D.  L.  Co."  This  we 
held  to  be  the  note  of  the  company,  saying: 

"We  think  the  note  on  Its  face  shows  that 
it  is  the  oblifTEttion  of  the  defendant.  •  *  • 
and  few  bosiness  men  would  have  difficulty  in 
understandinx  the  initials  attached  to  the  name 
of  the  party  signing  It,  and  would  interpret  them 
aa  meaning  president  of  the  Dubuque  Lumber 
Company.  But  if  this  be  not  so,  and  the  let" 
ters  are  unintplligible  without  explanation,  the 
law  will  permit  auoh  explanation  to  be  given." 
Citing  1  Greenleaf's  Evidence,  J  282:  Story's 
Agency,  {  154;  Angell  &  Ames,  Corp.  {  284. 

If,  then,  a  name  in  the  date  line  and  the 
letters  "P.  D.  L.  Co."  be  held  sufficient  to  In- 
dicate the  representative  character  of  the 
signer  and  the  principal  for  whom  be  acts,  it 
seems  little  less  tlian  childish  to  say  that  a 
note  subscribed  by  the  "Trustees  of  the  Sec- 
ond Christian  Church,"  followed  by  their 
names.  Including  the  chairman  of  the  board, 
gives  no  indicition  of  the  representative 
character  of  such  signers,  or  of  the  corpora- 
tion they  represent,  or  to  say  that  t}ie  person- 
al obligation  of  the  signers  is  so  clearly  ex- 
pressed that  oral  evidence  in  explanation 
thereof  will  not  be  considered.  The  Massa- 
chusetts court  has  said  that  the  courts  will 
always  "lay  hold  of  any  indication  on  the 
face  of  the  paper  to  enable  them  to  carry  out 
the  intentions  of  the  parties'*  (Carpenter  v. 
Farnsworth,  106  Mass.  562,  8  Am.  Rep.  3C0) ; 
but  the  opinion  of  the  majority  herein  indi- 
cates that  tbia  court  commits  itself  to  tbe 
contrary  policy,  which  regards  the  intention 
of  the  parties  as  a  matter  of  very  slight 
moment.  Bearing  out  to  its  fullest  extent 
the  principle  underlying  Lacy  v.  Lumber  Co. 
and  other  precedents  mentioned  in  connection 
therewith,  I  further  cite  EMeld's  Corp.  i  198 ; 


Mediem's  Agency.  I  443 ;  Brockway  v.  Allen, 
17  Wtend,  (N.  T.)  40;  4  Thompson's  Corp.  { 
5141  et  aeq. ;  Sayre  v.  Nichols,  7  CaL  535,  68 
Am.  Dec.  280 ;  Hardy  v.  Pllcher,  67  Miss.  18, 
34  Am.  Rep.  432;  Electric  Co.  v.  Shook, 
27  Colo.  App.  30,  145  Pac.  1002 ;  Johnson  v. 
Smith,  21  Conn.  627.  In  the  last-mentioned 
case  the  note  was  signed  by  the  "vestrymen" 
of  a  named  Episcopal  Church,  and  this  was 
held  to  be  the  note  of  the  church,  for  which 
the  signing  vestrymen  were  not  i)ersonaUy 
bound. 

III.  Turning  bow  to  the  cases  cited  by  the 
majority,  I  freely  admit  that  some  of  them, 
notably  Heffner  v.  Brownell,  70  Iowa,  681,  31 
N.  W.  947,  go  to  the  full  extent  of  holding 
that  an  agent  or  corporate  officer,  even  where 
the  name  of  the  corporation  or  principal  is  ex- 
pressly Indicated  in  the  signature  to  the  note. 
Is  to  be  conclusively  held  to  be  liable  in  a  suit 
charging  hijm  as  a  maker  of  the  Instrument. 
I  also  admit  that  for  a  time  this  court  seem- 
ed to  follow  the  precedent  so  established ; 
but  I  further  contend  that  until  the  majority 
opinion  in  this  case  was  adopted  we  had  for  a 
period  of  14  years  deflnltely  receded  from 
that  position,  and  put  ourselves  in  line  with 
the  current  of  modem  anthorlty,  which  holds, 
either  that  a  note  in  such  form  ia  to  be  held 
as  a  matter  of  law  the  obligation  of  the  prin- 
cipal and  not  of  the  agent  (Falk  v.  Moebs, 
127  U.  S.  697,  8  Sup.  Ct  1310,  32  L.  Ed.  266), 
or  that  the  matter  is  open  to  explanation  by 
extrinsic  evidence  (Lacy  v.  Lumber  Co.,  su- 
pra), or,  at  the  worst,  the  instrument  will  be 
reformed  to  admit  the  defense  (Scraper  Co. 
V.  Stickleman,  122  Iowa,  396,  98  N.  W.  139). 
The  chedc  in  the  reactionary  tendency  of 
Heffner  v.  Brownell  and  its  following  was 
first  felt  in  Mathews  v.  Mattress  Co.,  87 
Iowa,  246.  54  N.  W.  225,  19  L.  R.  A.  676. 
There,  although  the  majority  of  the  court  felt 
itsetf  bound  by  the  authority  of  the  Heffner 
Case,  it  eased  Its  apparent  repugnance  to  a 
rule  90  unreasonable  by  pointing  out  that 
under  the  authority  of  Lee  v.  Perdval,  85 
Iowa,  639,  62  N.  W.  543,  defendant  had  a  way 
of  escape  therefrom  by  asking  a  reformation 
of  the  writing.  Justices  Kinne  and  Granger 
united  In  a  very  vigorous  dissent,  pointing 
out  the  Inherent  unsoundness  of  the  rule,  and 
showing,  by  a  very  convincing  array  of  the 
authorities,  that  as  between  the  original 
parties  It  Is  always  admissible  to  show  that 
the  parties,  in  making  and  delivering  the 
note,  Intended  It  to  be  the  obligation  of  the 
principal  and  not  of  the  agent.  The  same 
division  of  the  court  took  place  in  the  subse- 
quent cases  of  Day  v.  Ramsdell,  90  Iowa, 
731,  52  N.  W.  208,  57  N.  W.  630,  and  Tama  v. 
Ramsdell,  90  Iowa,  747,  62  N.  W.  209,  57  N. 
W.  631.  Later,  In  Hanua  v.  Wright,  116 
Iowa,  277,  89  N.  W.  1108,  the  question  arose 
again.  The  plalntifC  was  there  seeking  to 
hold  to  personal  liability  the  defendant  who 
had  signed  an  order  for  goods  as  "J.  H. 
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Wright,  President  School  Board."  In  sup- 
port of  the  claim  plaintiff  dted  and  relied 
upon  the  cases  of  the  Heffner  v.  Brownell 
class,  and  tlie  court,  speaking  by  Deemer,  J., 
refused  to  so  rule,  saying:  "Some  of  our 
cases  sustain  plaintiff's  contention,  but  the 
court  as  now  constituted  has  grave  doubts 
of  the  correctness  of  those  decisions."  Two 
years  later  It  arose  once  more  in  Scraper  Co. 
V.  Stlckleman.  122  Iowa,  396,  98  N.  W.  139, 
where,  In  substance  and  form,  the  note  sued 
upon  is  entirely  similar  to  the  one  now  in 
controversy.  It  is  a  note  In  ordinary  form, 
in  which  It  is  said,  "We  promise  to  pay," 
and  is  signed: 

Pollt  Township    Trustees      Trustees: 

Pollc  County        of  said         3.  M.  Stikelman. 

State  of  Iowa      Township.   Joseph  Litscb. 

The  defendant,  having  pleaded  the  under- 
standing of  the  parties  that  no  personal  lia- 
bility was  assumed  by  them  in  giving  tlie 
note,  and  asking  that  the  note  be  reformed 
accordingly,  the  trial  court  found  for  the 
plaintiff.  On  appeal  this  court  reversed  the 
decree  below,  and,  speaking  unanimously  by 
McCIaln,  J.,  said: 

"We  think  it  doubtful  whether  these  notes  cm 
the  face  import  individual  liability  of  the  de- 
fendants. It  is  true  that  in  several  cases  (cit- 
inB  Mathews  v.  Mattress  Co.  and  others  by  way 
of  example)  we  have  held  that  instruments  sim- 
ilar to  those  now  before  us  conclusively  import 
personal  liability  of  the  signers,  and  that  in 
an  action  at  law  the  intention  that  the  instru- 
ment should  bind  the  corporation  only,  and  not 
the  officers,  could  not  be  inferred  from  the  lan- 
guage of  the  instrument  itself,  nor  shown  by 
parol  evidence.  The  court  as  now  constituted 
would  favor  the  conclusion  reached  by  the  dis- 
senting judges  in  the  Mathews  Case,  but  the 
question  need  not  now  be  further  considered. 
See,  however.  Lacy  v.  Dubuque  Lumber  Co.,  43 
Iowa,  BIO.  This  much  is  said  to  avoid  any  In- 
ference, which  might  otherwise  be  drawn,  that 
the  instruments  now  before  us  would  be  conclu- 
sive as  to  defendants'  liability  in  an  action  at 
law." 

There  the  subject  was  allowed  to  rest,  ap- 
parently finally  .settled  for  this  Jurisdiction, 
for  a  period  of  14  years,  until  the  adoption 
of  the  majority  opinion  in  this  case.  Mean- 
while the  courts  of  at  least  three  states — 
Wisconsin,  Indiana,  and  Nebraska — have  def- 
initely refused  to  recognize  the  authority  of 
our  Heffner  v.  Brownell,  and  with  our  own 
condemnation  of  It  in  Hanna  v.  Wright  and 
Scraper  Co.  v.  Stickleman  It  ought  to  have 
been  permitted  to  rest  in  Its  grave.  Neither 
Schumacher  v.  Dolnn,  ].'>4  Iowa,  207,  134  N. 
W.  624,  nor  Bank  v.  Schultz,  167  Iowa,  136, 
149  N.  W.  99,  is  In  any  manner  inconsistent 
with  the  position  I  have  taken. 

IV.  To  fecopltulate,  the  following  proposi- 
tions of  fact  are  all  shown  without  substnn- 
tial  dispute: 

1.  The  man  Slioi)e  was,  and  for  years  had 
been,  the  plaintiff's  agent,  through  whom  she 
made  loans  of  money,  and  he  was  not  in  any 
sense  of  the  word  an  agent  for  the  defend- 
ants. 


2.  The  Second  Christian  Churcb,  by  its 
board  of  trustees,  applied  to  said  agent  to  ob- 
tain a  loan  oa  the  distinct  understanding 
that  such  loan  was  being  asked  for  upon  the 
credit  of  the  corporation. 

3.  With  that  noUce  plaintiff,  through  her 
agent,  furnished  the  money,  and  the  agent 
prepared  the  not«<  In  the  form  in  which  it 
is  sued  upon,  and  assured  the  trustees  tliat 
in  legal  force  and  effect  It^was  a  "church 
note,"  or  "trustee  note,"  and  did  not  Import 
any  personal  liability  on  their  part. 

4.  That  the  money  borrowed  was  obtained 
for  the  use  and  benefit  of  the  corporation 
alone,  and  was  not  In  any  manner  or  degree 
received  or  applied  to  the  personal  use,  bene- 
fit, or  advantage  of  the  defendants. 

5.  With  this  knowledge  and  notice  plaintiiT 
took  the  note,  collected  the  interest  from  the 
(fliurch  corporation,  and  in  the  end  brought 
suit  against  said  corporation,  and  obtained 
Judgment  against  it  for  the  full  amoimt  of 
the  note  remaining  unpaid,  and  a  fraction 
of  the  amount  so  adjudicated  in  her  favor 
has  been  collected. 

Concerning  the  law  ai^licable  to  the  prov- 
ed and  admitted  facts,  I  contend: 

1.  That  the  note,  in  the  form  in  which  it 
is  made  and  signed,  brings  it  easily  within 
'the  provisions  of  the  Negotiable  Instrument:! 
Law,  to  which  I  have  adverted,  by  whlcli  the 
person  signing  a  note  as  agent  or  trustee  is 
chargeable  with  no  personal  liability  if.  in 
either  "the  note  or  signature,  there  may  l)e 
found  "words  indicating"  that  he  signs  for 
or  on  behalf  of  a  principal  or  "in  a  repr^ 
sentative  capacity." 

2.  That,  if  any  doubt  arise  in  any  mind 
uix>n  this  point,  there  can  be  none  upon  the 
further  proposition  that  enough  does  ap- 
pear 'to  bring  the  case  within  the  rule  ad- 
mitting extrinsic  evidence  of  the  intention 
of  the  parties,  as  has  been  held  In  at  least 
a  dozen  of  our  own  cases  above  dted,  and  In 
a  myriad  other  precedents  from  other  states. 

3.  That,  in  any  event,  if  It  be  thought  the 
form  of  the  note  does  not  disblose  the  repre- 
sentative class  of  the  defendants'  signatures, 
a  perfect  case  has  been  made  for  a  reforma- 
tion of  the  instrument. 

4.  Tliair  the  claim  of  the  defense  Is  clearly 
established  as  a  matter  of  law. 

V.  There  is  another  defense  pleaded  which 
the  majority  pass  with  the  merest  tondi,  as 
not  lentitled  to  serious  consideration,  but 
which  I  am  constrained  to  believe  presents 
an  in.auperable  objection  to  a  recovery  by 
plaintiff.  I  refer  to  the  plea  setting  up  the 
fact  that  before  this  action  was  begun  plain- 
tiff, with  knowledge  that  the  note  was  cxe- 
cutetl  for  and  In  behalf  of  the  church  cnr- 
poration,  made  use  of  It  as  such,  brought 
suit  thereon  against  the  corporation,  and 
prosecuted  It  to  final  Judgment  in  her  favor. 

The  universal  rule  is  (1)  that  If  A.  deals 
with  B.  knowing  him  to  be  acting  as  agfnt 
for  C.  a  contract  so  made  is  in  law  a  con- 
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tract  between  A.  and  C,  and  B.  la  diargeable 
with  no  perscxial.  liability,  If  he  acts  within 
his  authority  as  agent;  and  (2)  that  If  A. 
Is  not  aware  of  B.'s  representative  character, 
and  deals  with  him  In  r^ance  upon  hla  pei^ 
Bonal  credit  or  responsibility,  but  later  dis- 
covers that  he  acted  In  fact  for  0.,  then  A. 
may  maintain  action  upon  snch  contract 
against  either  B.  or  C,  but  he  cannot  reoovw 
against  both.  From  this  It  follows  of  neces- 
sity, under  the  famUlar  rule  as  to  election 
of  remedies,  that  If,  Icnowlng  the  truth  as  to 
the  representative  diaracter  of  the  person 
with  whom  he  has  dealt,  A.  sue  C.  as  the 
real  principal,  and  prosecutes  his  suit  to 
Judgment,  he  waives  or  abandons  his  right  of 
action  against  B,  McLean  v.  Flcke»  94  Iowa, 
283-292,  62  N.  W.  753 ;  Bank  v.  Archer.  109 
Iowa,  419,  80  N.  W.  506;  Codd  Co.  v.  Parker, 
97  Md.  819,  55  AU.  628;  Fowler  v.  Bank, 
n»  N.  Y.  460,  21  N.  B.  172,  4  L.  B.  A.  145, 
10  Am.  St.  Bw-  479;  Lage  v.  Welnsteln, 
.%  Misc.  Rep.  298,  71  N.  T.  Snpp.  744;  Cas- 
ualty Co.  V.  Washington,  63  Wash.  «89,  116 
Pac.  284;  McDonald  v.  Ins.  Co.,  76  Wash. 
488,  136  Pac.  702;  Landers  v.  Foster,  34 
Wash.  674,  76  I'ac.  274;  Bank  v.  Bloodworth, 
(Okl.)  174  Pac.  546;  Booth  v.  Barron,  29 
App.  Dlv.  66,  51  N.  T.  S«pp.  891 ;  Almen  v. 
Hardin,  60  Ind.  119;  Anderson  v.  English, 
105  App.  Dlv.  400i  94  N.  Y.  Supp.  200;  Roun- 
savUle  V.  Ins.  Co..  188  N.  C.  191,  60  8.  B. 
619:  81  Cyc.  p.  1578;  BemmM  v.  Townsend, 
83  Hunkses,  31  N.  Y.  Supp.  985;  Klngsley  v. 
Davis.  104  Mass.  178;  TuthlU  v.  Wilson,  90 
N.  Y.  423,  428>.  In  the  last-cited  case,  refer- 
ring to  the  rule  of  the  authorities  as  to  the 
right  of  the  third  party  to  recover  against 
the  principal  when  known  or  discovered,  or 
against  the  agent,  it  Is  said:  "He  has  the 
right  of  election  as  to  which  o&  them  he  will 
hold  responsible,  but,  having  oaoe  made  an 
electi<m,  be  is  bound  by  It"  In  perhaps  a 
majority  of  the  precedents  It  Is  held  that  if 
the  creditor,  having  such  election,  brings  an 
action  upon  bis  claim  against  either  the  prin- 
cipal or  agent,  the  election  is  complete  and 
Irrevocable,  and  relieves  the  other  from  all 
liability.  In  some  Jurisdlctlous,  however,  It 
Is  held  that  the  mere  bi'lnglng  of  an  action 
Is  not  a  finality  upon  that  questlcoi,  and  the 
right  of  election  Is  not  necessarily  exhausted, 
until  the  claim  against  one  of  them  has  been 
prosecuted  to  judgment  Such  seems  to  be 
the  view  of  this  court  in  some  of  Its  deci- 
sions. But  see  Courtney  v.  Courtney,  149 
Iowa,  647,  648,  129  N.  W.  52 ;  Theusen  v. 
Bryan,  113  Iowa,  496,  85  N.  Wl  802;  Steele 
V.  Potthast,  109  Iowa,  413,  80  N.  W.  517; 
McLean  v.  Flcke,  94  Iowa.  283,  62  N.  W.  753. 
The  only  suggestion  the  majority  makes  in 
regard  to  this  defense  is  to  say  that.  If  the 
defeDdants  cannot  be  held  personally  liable 
because  of  their  alleged  failure  to  make  their 
agency  or  representative  character  clear  in 
the  language  of  the  note  or  In  the  manner 


and  form  of  the  signatures  thereto,  they  can 
still  be  held  as  sureties  of  the  church,  which 
the  opinion  concedes  was  the  real  borrower. 
It  Is  a  sufficient  answer  to  this  pr<^)osltlon 
to  say  that,  except  In  this  language  of  the 
majority,  there  Is  not  In  the  record,  from 
beginning  to  «id.  an  allegation  or  claim  or 
assertion  or  word  of  proof  that  the  defend- 
ants, or  either  of  them,  ever  undertook  to 
become  surety  on  the  note.  The  evidence 
clearly  disproves  such  an  Intent.  So  far  as 
appears  In  the  record,  no  surety  was  asked 
for  and  none  ofFered.  The  point  made  by 
the  majority  In  this  respect  finds  no  justi- 
flcatlon  In  the  record  and  is  Irrelevant  The 
alleged  right  of  recovery  against  these  de- 
fendants has  been  from  the  start,  and  now 
Is,  not  that  defendants  were  not  In  fact  the 
authorized  representatives  of  the  church  cor- 
poration, or  that  they  as  A  matter  of  fact 
Intended  to  bind  themselves  personally,  but 
that  the  note  which  they  signed  fails  to 
clearly  disclose  the  Identity  of  the  corpora- 
tion as  the  real  promisor  or  to  clearly  Indicate 
their  own  representative  character.  Because 
of  this  alleged  failure  they  say  that  the  note  ' 
must  be  read  as  the  note  of  the  defendants 
alone,  and  not  the  note  of  the  church,  and 
that  extrinsic  evidence  Is  not  admissible  to 
show  that  they  acted  only  as  agents  and  of- 
ficers of  the  corporation,  or  that  the  intent 
and  purpose  of  all  the  parties  thereto  was 
to  evidence  by  said  note  a  corporate  liabil- 
ity and  no  more.  The  main  Inquiry  to  which 
the  mind  of  the  trial  court  and  of  this  court 
has  be^i  directed  by  the  plaintiff  Is  simply 
whether  the  note  upon  its  face  Is  tlte  note 
of  the  church  corporation  or  the  personal 
note  of  the  individual  trustees  who  signed  It. 
The  contention  of  the  defendant  has  been, 
first,  that  the  note  sdiows  upon  its  face  that 
It  is  the  obligation  of  the  corporation;  or, 
second,  that  in  any  event  enough  appears 
upon  the  face  of  the  note  to  raise  doubt  con- 
cerning the  character  in  which  the  defend- 
iuits  signed  It,  thus  opening  the  matter  to 
parol  proof  of  the  facts,  and  that  the  proof 
offered  showing  they  acted  as  agents  only 
is  without  dispute.  If  it  is  the  note  of  the 
corporation,  it  is  because  It  was  executed  by 
the  defendants  as  its  officers  and  trustees, 
and  the  corporation  alone  is  liable.  If  it  U 
so  defective  In  form  or  in  manner  of  its 
signing  as  to  forbid  Its  recognition  as  a  cor- 
porate note  without  reformation,  then,  upon 
the  undisputed  evidence,  it  should  be  treated 
as  reformed  in  accordance  with  the  intention 
of  the  parties.  If  so  reformed,  it  is  still  the 
note  of  the  corporation  and  the  defendants 
are  not  liable.  Absolutely  the  only  way  la 
which  it  is  possible  under  this  record  to  find 
for  the  plaintiff  is  to  resuscitate  the  dis- 
carded and  discredited  theory  applied  In 
Heffner  v.  Brownell,  supra,  et  Id  omne  genus, 
and  hold  that,  even  as  between  the  original 
parties  to  the  note.  It  Is  not  subject  to  ex- 
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planatlon  by  proof  of  the  circamstances  un- 
der which  it  was  given,  hor  subject  to  refor- 
mation to  make  It  express  the  real  intent  of 
tlie  parties.  If  that  is  wliat  the  majority 
wish  to  declare  the  law  of  this  state  to  be,  I 
am,  of  course,  powerless  to  prevent  it. 

VI.  I  confess  to  no  little  difficulty  in  ob- 
taining a  clear  understanding  of  what  the 
majority  opinion  is  really  Intended  to  bold. 
It  indulges  In  much  comparison  of  the  mere 
form  of  the  signatures  of  this  note  and  those 
of  many  other  notes  with  which  the  courts 
have  bad  to  deal,  and  thm  states  its  conclu- 
sion to  t>e  that  "the  face  of  this  note  did  not 
disclose  to  the  plaintiff  who  the  claimed 
principal  of  the  signers  is,  and  that  upon  the 
face  of  the  instrument  the  signers  BJrvin, 
Moulton,  and  E)verett  were  personally  bound." 
In  reaching  this  conclusion  the  Eeffner  Case 
is  again  given  leading  place  in  the  discns- 
slon.  It  is  then  said  that  plaintiff  had  no 
notice  that  defendants  were  signing  the 
note  in  a  representative  capacity.  To  do 
this  it  was,  of  course,  necessary  to  avoid  the 
legal  presumption  of  notice  derived  through 
her  agent,  Shope,  and  this  is  done  by  saying 
tlmt  Shope  was  also  agent  for  the  defend- 
ants. This  statement  is  not  justified  by  the 
record.  Shope  was,  and  long  had  been,  the 
admitted  agent  of  the  plaintiff  for  the  loan- 
ing of  her  money.  If  the  church  or  its  trus- 
tees, knowing  that  fact,  applied  to  him  for 
such  a  loan,  it  did  not  make  him  their  agent. 
Had  they  gone  to  any  bank  in  the  city  to 
procure  a  loan,  the  fact  that  they  procured 
it  through  the  aid  or  by  the  hand  of  the 
bank's  president  or  cashier  would  not  make 
such  officer  their  agent  in  any  sense  of  the 
word.  Not  only  is  the  presumption  of  notice 
to  the  plaintiff  conclusive,  but  every  act  on 
her  part  shows  beyond  any  reasonable  doubt 
that  she  knew  and  fully  understood  from  the 
first  that  the  note  given  her  was  the  note 
of  the  church,  and  not  the  personal  obliga- 
tion of  the  defendants.  She  collected  the  in- 
terest from  the  church;  when  default  was 
made  she  sued  the  Churdi  alone,  and  took 
judgment  against  it,  and,  so  far  as  appears, 
never  made  demand  upon  these  defendants, 
or  asserted  any  claim  against  them,  until 
long  afterwards,  when  it  may  be  presumed 
that  her  counsel  conceived  the  idea  that  the 
framework  of  the  note  was  such  as  to  im- 
port the  personal  liability  of  the  signers. 

Finally,  the  majority,  speaking  of  the  ad- 
missibility of  parol  evidence  to  show  the 
representative  character  of  the  signer  of  a 
note,  and  to  point  the  real  principal  Intended 
to  be  bound  thereby,  say:  "It  is  possibly 
true  that  such  evidence  is  admissible  as  be- 
tween these  parties  and  that  .Megowan  v. 
Peterson,  178  N.  Y.  1,  65  N.  H.  738,  states 
the  law,  if  limited  to  such  proof  as  stops 
short  of  varying  by  parol  what  is  affirmative- 
ly expressed  in  the  writing."  Now,  if  the 
tendency  and  bearing  of  the  (pinion  as  a 


^hole  were  in  harmony  with  that  expression, 
this  dissent,  so  far  as  the  law  is  concerned, 
would  not  have  been  written ;  for,  with  that 
rule  as  a  settled  and  admitted  propositiMi, 
the  final  conclusion  reached  by  the  majority 
would  have  been  Impossible.  If  it  be  true  (as 
I  think  it  is)  that  the  rale  of  the  Megowan 
Case  is  sound,  and  parol  evideiice  is  admis- 
sible as  between  these  original  partly  ■why 
is  it  the  majority,  over  and  over  again,  put 
to  the  front  the  case  of  Heffner  v.  BrowneU, 
which  confessedly  turns  upon  the  theory  that 
parol  evidence  is  wholly  inadmissible?  Why 
are  this  and  other  cases  of  that  kind  collated 
and  pressed  npon  our  minds  as  controlling 
authority,  with  never  a  word  of  mention  of 
our  decisions  which  discredit  them,  and  hold 
that,  as  between  the  original  parties,  or  as 
against  any  holder  vrlth  notice,  it  is  a  good 
defense  to  plead  and  prove  that  the  note 
was  signed  in  a  representative  capacity  mly. 
and  was  not  intraided  by  either  party  to  im- 
port a  personal  obligation;  for  examf^e. 
Scraper  Co.  v.  Stickleman,  122  Iowa,  396. 
98  N.  W.  139;  Hanna  v.  Wright.  116  Iowa, 
277,  88  N.  W.  1108;  Bank  v.  Swan.  100  Iowa, 
722,  69  N.  W.  1065;  Lee  v.  Perdval,  85  Iowa, 
639,  52  N.  W.  543;  Stafford  v.  Fetters,  55 
Iowa,  484,  8  N.  W.  322 ;  Lacy  v.  lyumber  Co., 
43  Iowa,  610;  and  others  of  which  I  have 
before  made  mention.  The  mere  incidental 
concession  of  the  correct  abstract  prlndlrte 
goes  for  nothing  when,  after  stating  it.  the 
court  proceeds  with  a  labored  argun^ent  bas- 
ed wholly  upon  precedents  which  deny  that 
principle,  to  reach  a  condusicxi  which  is  in- 
consistent with  it.  It  is  admissible  in  aqua- 
tics for  an  oarsman  to  face  in  one  direction 
while  rowing  in  another,  but  in  the  adjudica- 
tion and  protection  of  human  rights  by  the 
court  it  is  a  fashion  more  bcuored  in  the 
breach  than  in  the  observance. 

Although  this  dissent  has  been  protracted 
to  a  tedious  length,  I  am  not  disposed  to  of- 
fer any  apology  for  It  The  importance  of 
the  principle  involved  is  out  of  all  proportion 
to  the  mere  amount  of  money  concerned  in  its 
decision.  The  maintenance  of  a  reasonable 
degree  of  consistency  in  our  opinions  is  high- 
ly desirable.  It  is  even  more  desirable  when 
Inconsistencies  arise,  and  it  becomes  neces- 
sary for  us  to  dioose  between  opposing  theo- 
ries or  rules  of  law,  that  we  adhere  to  the 
one  which  appeals  most  strongly  to  our  in- 
herent sense  of  right,  and  is  best  calculated 
to  promote  equal  and  exact  justice  between 
man  and  man.  Thfere  is  no  more  just  rule 
of  law  or  of  morals  than  this:  That  con- 
tracts and  agreements  fairly  entered '  into 
shall  be  interpreted  and  enforced  according 
to  the  actual  meaning  and  intent  of  the  par- 
ties. It  is  a  rule  which  cannot  be  Ignored 
or  violated  without  disregard  to  the  basic 
principles  of  justice  and  of  right  wlilch  un- 
derlie all  law,  and  without  wiiich  courts  and 
court  proceedings  become  engines  of  OK>re»- 
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slon.    In  my  jodgment  the  majority  opinion 
is  dearly  open  to  this  objection. 
The  Jadgment  below  ought  to  be  afflnned. 


STATE  V.   WATERBURX.     (No.  32608.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  FAI.8B  Pretenses  «=>48— Evidence— Ad- 
missibility. 

In  a  prosecution  for  cheating  by  false  pre- 
tenses that  the  malcera  of  a  note  given  in  ex- 
diange  for  a  stoek  of  goods  were  the  sons  of 
a  named  person,  defendant's  evidence  that  the 
seller  of  tne  goods  was  indebted  to  others,  who 
had  attempted  to  enforce  their  right  against 
the  goods  in  defendant" a  hands,  was  immateriaL 

2.  False  Peetenses  «s»48— Evidence— Ma- 
tkbiautt. 

That  a  person,  defrauded  by  false  pretenses 
that  a  note  given  as  part  of  the  purchase  price 
of  goods  was  signed  by  the  sons  of  a  named 
person,  has  not  offered  to  return  any  of  the 
porcliase  money  actually  received,  is  immate- 
rial in  a  proaecntion  foe  cheating  by  false  pre- 
tenses. 

8.  FAUB    PlETKNaBS    «s>42,    44— BVIDBIfCB— 
AD1IIS8IBII,ITX. 

In  a  prosecution  for  cheating  by  false  pre- 
tenses that  a  note  given  for  a  stock  of  goods 
was  signed  by  the  sons  of  a  named  person,  evi- 
dence ttMt  defendant  had  held  another  note 
against  the  same  siguMs  and  had  turned  it  in 
on  another  trade  was  admissible  as  showing 
defendant's  guilty  knowledge  and  intent. 

Appeal  from  DlstTlct  Court,  Benton  Conn- 
ty;   B.  F.  Cammlngs,  Judge. 

Indictment  for  cheating  by  false  pretenses. 
There  was  a  verdict  of  guilty  and  Judgment 
thereon.    The  defendant  appeals.     Affirmed. 

C.  E.  Wheeler  and  Crlssman  A  LlnvlUe,  all 
of  Cedar  Rapids,  for  appellant. 

H.  M.  Havner,  Atty.  Gen.,  F.  C.  Davidson, 
Asst.  Atty.  Gen.,  and  Klrkland  &  White  and 
Hugh  Moaaman,  all  of  Vinton,  for  the  State. 


EVANS,  J.  The  crime  for  which  the  de- 
fendant was  convicted  was  perpetrated  In 
connection  with  the  purchase  of  a  stock  of 
goods  from  one  Scott.  In  partial  payment 
therefor  the  defendant  transferred  to  Scott 
a  note  of  $4,000  signed  by  Frank  Schulte  and 
Charles  Schulte.  The  signers  were  stran- 
gers to  Scott.  The  defendant  represented 
them  as  l>elng  sons  of  Joe  Schulte.  It  ap- 
pears from  the  evidence  that  Charles  and 
Frank  Schulte,  the  sons  of  Joe  Schulte,  were 
financially  responsible,  and  that  Scott  upon 
Inquiry  so  asceitalned.  It  also  appears  In 
the  evidence  that  Charles  Schulte  and  Frank 
Schulte,  sons  of  John  Schulte,  were  not 
financially  responsible.  The  signers  of  this 
instrument  were  In  fact  the  sons  of  John 
Schulte  and  not  the  sons  of  Joe  Schulte.    Re- 


lying upon  the  defendant's  representation, 
Scott  parted  with  hla  stock  of  goods. 

[1, 2]  Eight  errors  are  assigned  as  grounds 
of  reversal,  six  of  which  pertain  to  the  ad- 
mission of  teetimoiiy.  The  defendant  offered 
to  prove  that  Scott  was  Indebted  In  an 
amount  from  $1,800  to  |3,000,  and  that  such 
indebtedness  was  enforced  against  the  stock 
of  goods  In  the  hands  of  the  defendant  He 
also  offered  to  prove  that  Scott  never  return- 
ed to  the  defendant  any  of  the  purchase  mon- 
ey actually  received  by  blm.  The  Implica- 
tions of  the  proffered  testimony  are  that  in 
.some  ways  the  transaction  had  proved  less 
profitable  to  the  defendant  than  it  otherwise 
would  have  been  if  Scott  had  had  no  cred- 
itors. None  of  the  offered  testimony  had  any 
tendency  whatever  to  negative  the  testimony 
of  the  state  In  support  of  the  charge  against 
the  defendant.  It  was  enough  that  the  de- 
fendant had  received  value  on  the  faith 
of  his  false  pretense.  Scott  was  not  re- 
quired to  return  any  partial  payment  made 
by  the  defendant,  nor  were  his  creditors 
bound  to  refrain  from  availing  themselves  of 
their  rights  under  the  Bulk  Hales  Law.  The 
defendant's  guilt.  If  such,  was  complete  and 
Independent  of  all  subsequent  developments. 

Complaint  Is  made  over  the  Introduction  In 
evidence  of  a  transcript  of  previous  testimo- 
ny given  by  the  defendant.  It  Is  urged  that 
such  previous  evidence  was  wholly  consist- 
ent with  his  present  evidence.  If  so,  he  suf- 
fered no  prejudice.  We  think,  however,  that 
it  wafi  not  consistent  therewith.  It  was  es- 
pecially. Inconsistent  with  that  part  of  the 
testimony  at  the  last  trial  wherein  he  claim- 
ed to  have  informed  Scott  that  the  signers 
of  the  note  were  the  sons  of  John  Schulte. 

[3]  Complaint  Is  also  made  of  the  cross-ex- 
amination of  the  defendant  whereby  be  tes- 
tified that  he  had  held  another  note  of  $4,- 
000  against  the  same  signers  and  had  turned 
the  same  In  another  trade  previous  to  the 
Scott  transaction.  This  evidence  was  admis- 
sible as  bearing  upon  the  guilty  knowledge 
and  Intent  of  the  defendant.  If  these  i^gn- 
ers  were  financially  worthless,  the  fact  that 
the  defendant  had  used  their  note  for  $4,- 
000  In  more  than  one  trade  was  a  circum- 
stance not  wholly  insignificant.  In  any  event, 
it  was  within  the  rule  of  proof  of  Intent. 

Some  complaint  Is  made  of  defects  of  speci- 
fication In  the  indictment.  No  such  question 
was  raised  In  the  lower  cojjrt  except  on  mo- 
tion for  a  new  trial.  We  think  the  Indict- 
ment covers  every  requisite  of  the  statute. 

We  find  no  error  in  the  record.  The  guilt 
of  the  defendant  appears  beyond  reasonable 
doubt. 

The  judgment  of  conviction  Is  affirmed. 

PRESTON,  C.  J.,  and  IiADD  and  SALIN- 
GER, JJ.,  concur. 
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SMITH  T.  FLOWERS  et  al.     (No.  32368.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Appeal  and  Ebbob  «=s»927(2)— Review- 
Acceptance  OP  Allegations  op  Petition— 

JUOOUXNT   OF  DiSMISSAU 

Where  judement  of  dismissal  was  entered 
on  pleadings,  Supreme  Court  must  deem  alle- 
gations of  petition  as  true  for  purposes  of 
plaintiff's  appeal. 

2.  Animals  $=9d5(l)— Distraint  of  Animals 
—  Adjoining  Landowners  —  Absence  of 
Fence— Statdte. 

Code,  g  2313,  as  to  distraint  of  trespassing 
stock  running  at  large,  does  not  confer  power 
of  distraint  of  stock  on  adjoining  landowner,  if 
there  is  no  partition  fence  between  the  adjoin- 
ing lands. 

8.  Animals  «=>95(1)  —  Diotbaint  of  Tbes- 
PAssiNa  Animals— Defect  in  Fence— Stat- 
ute. 
Code,  I  2313,  as  to  distraint  of  trespassing 
stock  running  at  large;  does  not  confer  pow<er 
of  distraint   on  adjoining  landowner.  If  stock 
escapes  through  part  of  partition  fence  in  con- 
sequence of  neglect  of  landowner  to  maintain  it. 

4.  Animals  «=305(1)  —  Distraint  fob  Tres- 
pass—Kiiohts  of  Distrainers— Assessment 
of  Damages. 

Landowners,  who  without  right  under  Code, 
i  2313,  had  distrained  stock  of  an  adjoining 
landowner,  which  had  escaped  through  failure 
of  distrainers  to  maintain  their  own  fence,  add- 
ed nothing  to  their  rights  by  caUing  in  township 
trustees  to  assess  damages  for  which  they 
might  hold  stock. 

5.  Animals  «=>100(1)  —  Distraint  of  Tres- 
passing Animals— Assessment  of  Damag- 
es—I*«ck  of  Jubisdiction— Remedy.   • 

Where  stock  was  distrained  without  right 
under  Code,  {  2313,  it  having  escaped  through 
defect  in  distrainers'  fence,  and  township  trus- 
tees were  called  in  by  distrainers  to  assess 
damages,  having  no  jurisdiqtion,  their  action 
was  not  adjudication,  leaving  aggrieved  owner 
only  remedy  to  appeal. 

6.  Animals  <fc=>100(C)  —  Distraint  of  Tbes- 
FASSINO  Animals— Assessment  of  Dam- 
ages BY  Township  Trustees. 

Township  trustees  called  in  to  assess  dam- 
ages by  distrainers  of  trespassing  stock  could 
properly  have  refused  to  fessess  damages  for 
want  of  jurisdiction;  distrainers  having  dis- 
trained without  right  under  Code,  $  2313. 

7.  Animals  ®=»95(1)— Trespassing  Animals 
— Taking  "rEMPOBABY  Possession— Statu- 
TOBY  Distraint. 

Though  landowners  had  no  right,  under 
Code,  g  2313,  to  distrain  stock  of  adjoining 
landowner  which  gained  access  to  their  land 
through  defect  in  their  own  fence,  they  had  a 
right  to  take  temporai-y  possession  of  stock  to 
protect  their  crops,  a  right  terminable  by  own- 
er's formal  written  notice  and  demand  for  pos- 
session. 

Appeal  from  District  Court,  Tama  Coun- 
ty;  B.  F.  Cummlngs,  Judge. 

Action  of  replevin  for  the  possession  of 
plaintiff's  own  cattle  tield  In  distraint  by 
the  defendants  us  trespassing  stock.  The 
trial  court  sustained  defendants'  moticm  for 


a  Jndgment  upon  the  pleadings  and  dismiss- 
ed the  petition.    Plaintiff  appeals.    Reversed. 

Hnber  &  Hyland,  of  Tama,  for  appellant. 
Jacob  Lamb  and  J.  R.  (Taldwell,  both  of 
Toledo,  for  appellees. 

EVANS,  J.  [1]  Inasmuch  as  Judgment  was 
entered  upon  the  pleadings,  we  most  deem 
the  allegations  of  the  petition  as  true  for 
the  purpose  of  this  appeal.  Plaintiff's  own- 
erslilp  of  the  cattle  is  conceded.  The  de- 
fendants only  claim  to  the  possession  is  that 
they  distrained  the  cattle  while  they  were 
trespassing  upon  their  land  and  that  the 
township  trustees  assessed  the  damages  in 
their  favor  at  $80.  The  defendants  demand 
payment  of  the  damagres  so  assessed  and 
hold  the  stock  in  distraint  until  payment  be 
made.  It  is  made  to  appear  from  the  plead- 
ings that  the  parties  are  adjoining  landown- 
ers. It  appears  from  the  plaintiff's  pleadings 
that  his  cattle  were  kept  in  a  pasture  upon 
his  own  lands  and  that  they  escaped  there- 
from through  the  failure  of  the  defendants 
to  maintulu  their  imrt  of  the  partition  fence. 
The  defendants  pleaded  that  there  was  no 
partition  fence  between  the  respective  lands 
of  plaintiff  and  defendants,  and  that  no  i>art 
of  the  partition  fence  had  ever  been  assign- 
ed to  the  defendants  for  maintenance,  and 
that  the  parties  bad  respectively  followed 
the  custom  of  keeping  their  own  stock  in- 
closed upon  their  own  premises.  In  so  far 
as  these  statements  differ,  we  most  accept 
the  allegation  of  the  plaintiff  for  the  pur- 
pose of  this  ai^)eal. 

[2,  3]  The  right  of  distraint  of  trespassing 
stock  running  at  large  is  conferred  by  sec- 
tion 2313  of  the  Code,  which  is  as  follows: 

"Any  animal  trespassing  upon  land  fenced  as 
provided  by  law  may  be  distrained  by  the  owner 
of  such  land,  and  held  for  all  damages  done 
thereon  by  it,  unless  it  escaped  from  adjoining 
land  in  consequence  of  the  neglect  of  such 
landowner  to  maintain  his  part  of  a  lawful  par- 
tition fence.  The  owner  of  the  land  from  which 
such  animal  escaped  shall  also  be  liable  for 
such  damages  if  it  escaped  therefrom  in  con- 
sequence of  his  neglect  to  maintain  his  part 
of  a  lawful  partition  fence,  or  if  the  trespass- 
ing animal  was  not  lawfully  upon  his  land,  and 
he  had  knowledge  thereof.  If  there  be  no  law- 
ful partition  fence,  and  the  line  thereof  has 
not  been  assigned  either  by  the  fence  viewers 
or  by  agreement  of  the  parties,  any  animal 
trespassing  across  such  partition  line  shall  not 
be  distrained  nor  shall  there  be  any  liability 
therefor." 

It  will  be  se«i  from  the  foregoing  that  the 
statute  does  not  confer  the  power  of  dis- 
traint of  the  stock  of  an  adjoining  landown- 
er if  there  is  no  partition  /ence  between  the 
adjoining  lands  respective  and  if  the  stock 
cro8f«s  the  partition  line,  or  if  the  stock 
escapes  through  a  part  of  the  partition  fence 
in  consequence  of  the  neglect  of  the  distrain- 
er to  maintain  the  same. 
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[4-(]  This  sectloQ  of  the  statute  was  be- 
fore 09  for  consideration  in  Miracle  Pressed 
Stone  Co.  V.  Roth,  144  Iowa,  656,  123  N.  W. 
346,  and  Unt  r.  Malone,  159  Iowa,  156,  140 
X.  W.  372.  In  the  dted  cases  we  held  in 
substance  that  one  adjoining  landowner  may 
neither  distrain  nor  recover  damageu  for 
trespassing  stock  under  the  excepted  clrcnm- 
stances  ^edfled  In  such  section.  The  de- 
fendants, therefore,  had  no  right  to  distrain 
the  plalntlfiTs  stock.  They  added  nothing 
to  their  rights  by  calling  in  the  township 
trustees  to  assess  damages.  Unless  there  waa 
a  right  of  distraint,  the  assessment  of  dam- 
ages was  futile.  The  defendants  contend 
that  the  action  of  the  trustees  In  assessing 
damages  was  In  the  natnre  of  an  adjudi- 
cation and  that  the  only  remedy  left  to  the 
plaintiff  was  to  appeal  therefrom.  This  con- 
tention cannot  be  sustained.  The  very  ju- 
risdiction of  the  trustees  rested  upon  the 
right  of  distraint.  If  there  was  no  right  of 
distraint,  there  was  no  Jurisdiction.  If 
they  bad  no  jurisdiction  to  assess  damages, 
they  could  not  acquire  Jurisdiction  by  sim- 
ply assessing  the  damages.  Undoubtedly  the 
want  of  Jurisdiction  could  have  been  pressed 
upmi  the  attention  of  the  trustees  them- 
selves, and  they  could  properly  refuse  to 
assess  damages  for  want  of  Jurisdiction, 
Duffees  v.  Judd,  48  Iowa,  256.  But  their 
jurisdiction  neverth^ess  was  not  aided  by 
what  they  did  or  what  they  faUed  to  do. 

[7]  The  sum  of  the  situation  is  that  the 
defendants  distrained  when  thegr  had  no 
right  to  distrain,  though  they  had  a  right  to 
take  temporary  possession  of  the  cattle  for 
the  purpose  of  protecting  their  own  crops. 
The  plaintiff  served  a  formal  written  notice 
and  demand  for  the  possession  before  press- 
ing replevin,  wherein  he  claimed  his  right 
of  possession  of  his  own  cattle  and  denied 
the  defendants*  right  of  distraint  under  the 
statute.  This  notice  was  sufficient  to  whol- 
ly terminate  any  further  right  of  detention 
on  the  part  of  the  defendants.  We  reach  the 
conclusion,  therefore,  that,  upon  the  facts 
appearing  in  the  pleadings.  Judgment  for 
poBBeseion  of  the  property  should  have,  been 
awarded  to  the  plaintiff. 

Reversed. 

PRESTON,  a  J.,  and  UlDD  and  SALIN- 
GER, 33.,  concor. 


HERSCHLER  v.  HOFFMAN  et  «1. 

(No.  30537.) 

(Sapreme  Gonrt  of  Iowa.     Dee.  14,  191&) 

Appeal  from  District  Court,  Plymouth  Coun- 
ty;  W.  D.  Boies,  Judge. 

Action  in  equity  to  enjoin  an  aliened  liquor 
nuisance.  Bill  dismissed,  and  plaintM  appeals. 
Affirmed. 


I'.  H.  Salinger,  of  Carroll,  for  appellant. 
McDnffie  &  Kecnan  and  Sammia  &  Bradley, 
all  of  Le  Mars,  for  appellees. 

PER  CURIAM.    Tills  suit  was  brought  in  the 

year  1013  to  enjoin  an  alleged  liquor  nuisance. 
A  temporary  writ  was  issued  and  served,  and 
tlie  matter  came  on  for  trial  upon  Its  merits  in 
September  of  that  year.  The  defendants  admit- 
ted the  keeping  of  a  liquor  salooa.  but  alleged 
that  tbcy  had  complied  with  all  tlie  conditions 
of  the  so-called  "mulct"  statute  tlien  in  force, 
and  denied  that  tliey  had  kept  for  sale,  or  solrl, 
any  intoxicants  In  viohition  of  law.  The  court, 
having  beard  the  evidence  upon  tlie  issue  join- 
ed, found  it  had  been  shown  without  dispute 
that  defendants  had  quit  the  saloon  buMness, 
disposed  of  all  their  stock,  as  well  as  their  fix- 
tores,  and  removed  from  the  building  descrllied 
in  the  order  for  a  temporary  injixnction;  and 
further  found  that  the  mulct  law  was,  at  the 
date  of  the  trial,  no  longer  In  force  In  that  coun- 
ty, and  that  the  nuisance,  if  one  ever  existed, 
had  been  fully  abated,  and  ttat  the  evidence 
tended  to  show  that  while  said  business  was  con- 
tinued it  was  carried  on  in  compliance  with  the 
mulct  law,  and  upon  these  findings  of  fact  plain- 
tiff was  not  entitled  to  relief  demanded.  The  pe- 
tition was  thereupon  dismissed,  and  from  this 
order  and  decree  plaintitt  appealed. 

We  shall  not  take  time  to  review  the  testimo- 
ny. We  have  examined  it  and  find  it  fairly  sus- 
tains the  action  of  the  trial  oonrt  therein. 

The  decree  is  therefore  affirmed. 

PRESTON,  C.  J.,  and  WEAVER,  STEVENS, 
and  GAYNOR,  JJ.,  concur. 


STATE  V.  KAERCHER.    (No.  21074.) 
(Supreme  Court  of  Minnesota.     Dec.  6,  1018.) 

(SvllabuB  bv  the  Court.) 

1.  Statutes  «=>118(1)  —  Subject  ik  Tttle  — 
Scope  oi"  Tttle. 

Laws  1917,  c.  463,  {  3  (Gen.  St.  Snpp.  1917, 
{  8521—3),  construed  with  reference  to  its  title, 
and  held  to  be  valid. 

2.  Abmy  Awn  Navt  «=>40  —  Discouraoino 
Enlistments— St;FnciENCY  or  Indictment. 

Indictment  set  forth  in  the  opinion  states 
facts  sufficient  to  constitute  a  public  offense  un- 
der the  provisions  of  section  3,  c.  463,  Laws 
1917. 

S.  Affibmanck  and  Remand. 

The  order  overruling  the  demurrer  is  af- 
firmed, and  the  case  remanded  for  further  pro- 
ceedings. 

Case  Certified  from  District  Court,  Big 
Stone  County ;   Stephen  A.  Flaherty,  Judge. 

Aaron  B.  Kaercher  was  Indicted  for  nnlaw- 
fnlly  advocating  that  dttsens  of  Minnesota 
should  not  aid  the  United  States  in  carrying 
on  the  war,  etc.,  Ms  demurrer  to  the  indict- 
ment was  overruled,  and  questions  were  cer- 
tified by  the  district  court.  Order  overrnllng 
the  demurrer  affirmed,  and  case  remanded  for 
further  proceedings. 
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Clifford  L.  Hilton,  Atty.  Gen.,  James  E. 
Markham,  Asst.  Atty.  Gen.,  and  Charles  E. 
Houston,  of  Wheaton,  for  the  State. 

Edgerton  &  Doha,  of  St  Paul,  for  defend- 
ant 

QUINN,  J.  The  defendant  was  Indicted  by 
the  grand  jury  of  Big  Stone  county,  charged 
with  the  violation  of  section  3,  c.  463,  of  the 
r.«ws  of  1917  (Gen.  St  Supp.  1917,  {  8521—3). 
The  case  was  tried  before  two  different  Juries, 
resulting  in  a  disagreement  at  each  trial. 
Thereafter  the  defendant  Interposed  a  demur- 
rer to  the  indictment  which  was  overruled, 
and  the  trial  court  certified  the  case  to  this 
court  for  its  opinion  upon  the  questlcms  raised 
by  the  demurrer;  that  is,  whether  the  facts 
stated  In  the  indictment  constituted  a  public 
offense,  whether  said  section  3,  upon  which 
the  indictment  is  predicated,  is  within  the 
title  of  the  act,  and  whether,  in  order  to  con- 
stitute a  public  offense,  it  should  be  alleged 
that  the  acts  charged  were  committed  with 
intent  to  discourage  enlistments,  or  had  such 
effect.  The  charging  part  of  the  indictment 
is  as  follows: 

"That  the  said  Aaron  B.  Kaercher  •  •  • 
did  wrongfully  and  unlawfully  advocate,  by 
oral  speech  uttered  by  him,  •  •  •  in  the 
presence  and  hearing  of  Ray  G.  Farrington, 
John  Watson,  Charles  Kollltz,  and  many  other 
persons  then  and  there  assembled,  that  the  citi- 
zens of  the  state  of  Minnesota  should  not  aid 
and  assist  the  United  States  in  prosecuting  and 
carrying  on  war  with  the  pubUc  enemies  of  the 
United  States,  namely,  the  German  Empire, 
and  he,  the  said  Aaron  B.  Kaercher,  then  and 
there  for  such  purpose  did  say:  'This  is  not 
the  people's  war,  but  the  war  of  the  Eastern 
influences.  The  people  who  want  our  boys  to 
go  to  war  would  crucify  CSirist  if  he  came  to 
earth  again.  To  take  our  boys  and  put 'them  in 
the  army  to  be  shot  at  is  an  outrage.  I  ques- 
tion the  right  of  the  government  to  send  our 
men  across  the  water.  It  is  time  that  we  farm- 
ers of  Minnesota  called  a  halt  It  is  an  insult 
to  the  American  farmer  to  ask  him  to  raise  more 
grain  and  then  take  our  boys  besides  and  send 
them  over  there.  This  war  is  all  wrong.  The 
government  is  not  acting  right.  The  United 
States  has  no  business  to  be  in  war'— contrary 
to  the  statute,  etc." 

[1,2]  The  first  and  serious  question  Is 
whether  the  provisions  of  section  3  are  within 
the  scope  of  the  title  of  the  act.  In  arriving 
at  the  legislative  intent  when  construing  this 
section  of  the  statute,  we  may  properly  read 
the  title  of  the  act  in  connection  with  the  lan- 
guage of  the  text  When  so  considered,  the 
mischief  which  the  act  was  designed  to  pre- 
vent becomes  manifest.  Its  clear  purpose  was 
to  make  it  unlawful  for  any  person  to  inter- 
fere with  or  discourage  enlistment  in  our  mil- 
itary or  naval  forces.  It  will  be  observed  that 
section  1  of  the  act  (section  8521 — 1)  makes  it 
unlawful  for  any  person  to  print,  publish,  or 
circulate  in  any  manner  any  book,  pamphlet 
or  written  or  printed  matter  which  advocates 
that  men  should  not  enlist  Section  2  (section 
8521 — 2)  makes  it  unlawful  for  any  person,  in 
any  public  place,  or  at  any  meeting  where 


more  than  five  persons  are  assembled,  to  ad- 
vocate or  teach,  by  word  of  mouth  or  other- 
wise, that  men  should  not  enllgt  Section  3 
makes  it  unlawful  for  any  x)erson  to  teach  or 
advocate,  by  any  written  or  printed  matter 
whatsoever,  or  by  oral  speech,  that  any  citi- 
zen of  this  state  should  not  aid  or  assist  the 
United  States  in  prosecuting  or  carrying  on 
war  with  its  public  enemies.  This  section, 
when  read  In  connection  with  the  title  of  the 
act,  clearly  has  in  view  the  prevention  of  any 
conrmunlcatlon,  oral  or  printed,  naturally 
tending  to  the  discouragement  of  enlistment, 
or  the  purchase  of  government  bonds,  or  con- 
tributions to  various  associations  like  the  Red 
Cross,  matters  not  covered  by  sections  1  and 
2.  We  so  construe  the  statute.  State  v. 
Preerks,  168  N.  W.  23. 

Justice  HOLT  adheres  to  the  views  ex- 
pressed by  him  In  State  v.  Spartz,  167  N.  W. 
547,  and  does  not  concur  in  the  construction 
now  given  the  statute. 

[3]  It  is  further  urged  that  the  indictment 
is  Insufficient,  in  that  it  fails  to  charge  that 
the  defendant  did  interfere  with  or  deter  en- 
listment, or  that  he  intended  so  to  do.  The 
language  alleged  to  have  been  spoken  by  the 
defendant  is  definite  and  pointed;  Its  mean- 
ing or  purpose  could  scarcely  be  mlsander- 
stood.  The  words  alleged  to  hare  been  ut- 
tered, If  believed  to  be  true  by  those  who 
heard  them,  could  have  but  one  effect,  the 
discouragement  and  interference  with  en- 
listment and  the  carrying  on  of  the  war. 

The  allegations  of  the  indictment  charge  a 
public  offense,  the  order  overruling  the  de- 
mnrrer  is  affirmed,  and  the  case  is  remanded 
for  further  proceedings. 


STATE  V.  LUKER.    (No.  21172.) 

(Supreme  Court  of  Minnesota.     Dec.  6,  1918.) 

Case  Certified  from  District  Court  Steele 
County;  Arthur  B.  Childress,  Judge. 

W.  H.  Luker  was  charged  with  violatine  Laws 
1917,  c.  463,  §  3  (Gen.  St.  Supp.  1917.  $ 
8521—3),  relating  to  discouragement  of  enlist- 
ments, etc.,  his.  demurrer  to  the  indictment  was 
overruled,  and  the  case  was  certified  by  the  dis- 
trict court.  Order  appealed  from  affirmed,  and 
case  remanded. 

Clifford  L.  Hilton,  Atty.  Gen.,  James  E.  Mark- 
ham,  Asst.  Atty.  Gen.,  and  F.  A.  Alexander,  of 
Owatonna,  for  the  State. 

Anson  B.  Keyes,  for  defendant. 

PER  CURIAM.  The  defendant  was  indict- 
ed, charged  with  violating  the  provisions  of  sec- 
tion 3  of  chapter  463,  Laws  of  1917  (Gen.  St. 
Supp.  1917,  §  8521—3).  Upon  arraignment  he 
interposed  a  demurrer  to  the  indictment.  The 
trial  court  overruled  the  demurrer  and  certified 
thp  case  to  this  court  for  its  opinion  upon  the 
qurstions  raised  by  the  demurrer.  The  caw 
comes  within  the  opinion  filed  herewith  in  the 
case  of  State  v.  Aaron  B.  Kaercher,  169  N.  W. 
099.  and  is  governed  thareby. 

The  order  appealed  from  is  afSrmed,  and  the 
case  is  remanded  for  further  proceedings. 
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BLUMB  V,  RONAN  et  aL    (No.  2097T.) 
(Supreme  Conrt  of  MinaeBOta.    Dec  20,  19180 

(Syllalu*  iy  ihe  Court.) 
TuAi.  «E9316— €k»cFBoiusB  VxBOiOT— Valid- 

ITT. 

A  Terdict,  \i(tucli  palpably  splits  the  differ- 
ence between  the  parties  vritfaout  regard  to  the 
evidence^  cannot  be  permitted  to  stand. 

Appeal  from  District  Ooart,  Nobles  Coun- 
ty;   L.  S.  Nelson,  Jndge. 

Action  by  William  Blume  against  John  Ro- 
nan  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Bemanded,  wltli  dlrec- 
ticms. 

Jolin  T.  Flynn,  of  Worthington,  for  appel- 
lants. 

Geo.  W.  Wilson,  of  Worthington,  and  A. 
W.  Tlemey ,  of  Fulda,  for  resp<Mideat. 

PBR  CVBlAhL  Tbe  court  Instmcted  tbe 
Jury  tbat  plalntifl  was  entitled  to  a  verdict 
for  eltlier  of  two  certain  sums,  wltli  fonr 
months'  interest.  If  they  found  plaintiff's 
contention  true,  tbat  defendants  Iiad  agreed 
to  pay  $470  for  the  11  bead  of  cattle  de- 
livered to  them,  that  sum  with  Interest 
should  be  their  verdict.  If  they  found  de- 
fendants' daim  was  correct,  that  they  had 
purchased  12  head  for  the  agreed  price  of 
$450  and  that  plaintiff  had  failed  to  deliver 
one  of  these  of  the  value  of  $86,  then  the 
verdict  should  be  for  $414  with  interest. 
Both  parties  acquiesced  in  this  mann»  of 
submitting  the  issue  to  the  Jury.  The  Jury 
went  out  and  deliberated  for  11  hours ;  then 
canae  into  court  and  asked  whether  their 
verdict  must  be  for  one  or  the  other  of  the 
amounts  named  in  the  instruction,  or  might 
they  Und  another  sum.    The  court  answered : 

"Tour  verdict  cannot  be  less  than  $414  and 
intereat  aa  stated,  nor  more  tlian  $470  and  in- 
terest; but  if  you  find  from  the  evidence  that  it 
should  be  some  amount  between  those  amounts 
you  have  a  right  to  so  find.  It  is  for  you  to 
determine  from  the  evidence  what  the  verdict 
Bhall  be." 

The  Jury  retired  and  promptly  returned  a 
verdict  for  $450.84^  It  is  plain  that  the 
Jury  sidlt  the  difference  to  a  cent  between 
the  two  amounts  named.  One  of  the  assign- 
ments of  error  on  this  appeal  by  defendants 
from  the  order  denying  their  motion  for  a 
new  trial  Is  that  the  verdict  is  not  Justified 
by  the  evidoice  and  is  contrary  to  law.  Tbe 
action  was  upon  a  sale  contract  with  a  spe- 
cific price  tot  each  animal  delivered,  as 
claimed  by  plaintiff;  or  else  for  a  gross  sum 
for  12  animals^  with  a  deduction  for  the  one 
not  delivered,  as  claimed  by  defendant.  We 
are  quite  clear  that  there  is  no  basis  for  the 
amount  of  the  verdict  It  cannot  be  com- 
puted upon  any  combination  of  the  prices  in- 


dicated in  the  testimony.    Nor  is  it  to  be 

accounted  for  by  the  suggestion  tliat  the 
Jury  made  a  slight  mistake  in  calculation. 
It  is  a  palpable  attempt  to  split  tbe  difference 
between  the  parties  in  disregard  of  the  evi- 
dence. We  appreciate  the  reluctance  of  the 
court  below  to  grant  another  trial  in  a  case 
where  such  a.  small  sum  is  at  stake,  but 
we  see  no  way  of  avoiding  that  result,  ex- 
cept by  plaintiff  consenting  to  a  reduction 
of  the  verdict  from  $450.84  to  $422.28.  If 
such  consent  be  filed  ^thin  ten  days  after 
tbe  remittitur  goes  down,  no  new  trial  will 
be  bad ;  but,  if  not  so  flied,  the  court  below 
will  grant  a  new  trial.  No  statutory  C08t.s 
will  be  allowed  on  this  appeal. 
Remanded,  with  directions. 


TRAUBRNIOHT  v.  RIGHTBR  et  *I. 
(No.  2109S.) 

(Supreme  Court  of  Minnesota.    Dec.  20,  1918.> 

(Bynalu*  By  Bditoridt  Staff.) 

1.  NuiSAWCE  «=»31— Tkmpoeabt  Injunction 
— Pbivate  Gabaok. 

Where  defendants  were  attempting  to  erect 
a  private  garage  in  direct  violation  of  their 
permit,  that  of  itself  wag  sufficient  to  warrant 
a  temporary  injunction,  until  the  Issues  involved 
in  the  action  should  be  tried. 

2.  Injunction  «=»135— Tempobabt  Injunc- 
tion—Discketion  ov  Trial  Coubt. 

The  granting  of  a  temporary  injunction, 
pending  litigation,  rests  largely  in  the  discretion 
of  the  trial  court 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  EYederick  N.  Dickson,  Judge. 

Suit  for  injunction  by  Flor^ice  Mary 
Tranemidit  against  Bsttaer  Hubbard  Ricb- 
ter  and  others.  From  an  order  for  a  tempo- 
rary injunction,  defendants  appeal.  Af- 
firmed. 

E.  W.  Rlchter,  of  Minneapolis,  for  appel- 
lants. 

George  R.  O'BelUy  and  George  W.  Mark- 
ham,  both  of  St.  Paul,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from 
an  order  for  a  temporary  injunction  restrain- 
ing defendants  from  proceeding  further  with 
the  construction  of  a  private  garage  at  a 
certain  place  on  lot  3,  block  2,  Evergreen 
Place  addition  to  the  city  of  St.  Paul,  until 
the  final  hearing  and  determination  of  this 
action. 

The  defendant  Esther  Riditer  la  the  own- 
er of  the  south  80  feet  of  lots  1,  2,  and  3  of 
said  block  2,  at  the  comer  of  Avon  street 
and  Llnwood  Place,  80  feet  fronting  east  on 
Av<ni  and  120  feet  south  on  Unwood,  upon 
which  she  had  a  dwelling  ^ouse  facing  east, 
well  under  way  of  construction. 
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The  plaintiff  I9  the  owner  of  the  south 
100  feet  of  lot  4,  lying  Immediately  west  of 
said  lot  3,  fronting  40  feet  south  on  LInwood, 
upon  whi(ii  she  has  a  dwelling  house  facing 
south,  well  under  way  of  construction,  the 
front  wall  of  which  Is  15  feet  back  from  the 
property  line  and  the  east  wall  7  feet  west 
of  the  west  line  of  defendants'  property. 

The  charter  of  the  city  of  St.  Paul  author- 
izes Its  council  to  regulate  the  construction 
and  erection  of  buildings,  and  to  define,  reg- 
ulate, prohibit,  and  abate  nuisances.  It  fur- 
ther provides,  that  all  persons  wishing  to 
construct  any  building  within  the  city  shall 
submit  plans  therefor  to  the  commissioner  of 
parks,  playgrounds,  and  public  buildings  and 
procure  a  permit  for  the  construction  there- 
of, before  beginning  work  thereon.  Accord- 
ingly defendants  made  application  to  the 
commissioner  and  obtained  a  permit  to  erect 
a  building  10  by  20  feet  in  size  upon  the 
south  80  feet  of  said  lot  3,  to  be  used  as  a 
private  garage.  This  permit  contained,  in 
accordance  with  the  city  ordinance,  the  fol- 
lowing provision: 

"A  private  garage  must  not  be  erected  with- 
in 20  feet  of  any  building  used  for  residence 
purposes." 

[1,2]  Upon  receiving  the  permit,  defend- 
ants, regardless  of  the  restrictive  clause 
therein,  began  the  construction  of  the  garage 
in  question  within  d  feet  of  plaintiff's  dwel- 
ling ;  its  front  or  south  wall  practically  on  a 
line  with  the  front  of  such  dwelling. 

The  trial  court  held,  and  we  think  proper- 
ly, that  defendants  were  attempting  to  erect 
the  garage  in  direct  violation  of  the  pro- 
visions of  their  permit,  which  of  itself  was 
sufficient  to  warrant  the  Injunction,  until 
the  issues  involved  in  the  action  are  tried. 

The  granting  of  a  temporary  Injunction 
pending  litigation  rests  largely  in  the  discre- 
tion of  the  trial  court,  and  we  see  no  abuse  of 
discretion  in  the  respect  above  indicated. 
Under  this  view  of  the  case  it  t>ecome8  un- 
necessary to  consider  at  this  time  the  validi- 
ty of  the  ordinance  referred  to. 

Affirmed. 


LUNDEEN  V.  GREAT  NORTHERN  RX.  CO. 
(No.  21010.) 

(Supreme  Court  of  Minnesota.    Dec.  6,  1918.) 
fSyllahus  iy  the  Court.) 

1.   RAIUtOADS  «=»358(1)— IKJOBY  ON  TBACK— 

"Invitee." 
DefeDdant  undertook  to  deliver  at  the  Min- 
neapolis flour  mills  freight  shipped  over  its  line, 
and  included  in  the  cbarges  collected  therefor 
the  charge  for  switching  its  cars  from  its  yards 
to  the  mills  over  the  track  of  the  Railway 
Transfer  Company.  It  procured  the  transfer 
company  to  do  this  switching  and  permitted 
that  company  to  idspect  the  cars  before  accept- 
ing them.    This  course  of  conduct  had  continued 


for  many  years.  Held,  tbut  plaintiff,  the  in- 
spector for  the  transfer  company,  was  at  least 
an  invitee  upon  the  premises  of  defendant  while 
making  such  inspection. 

2.  Railkoads     9=34<X>(4,  10)  —  Injubt     ox 

TBACK— XeoLIGENCE— CONTBIBUTOBT      NeG  - 

LiGENCB — Question  fob  Jttbt. 
Defendant  removed  snow  from  certain  tracks 
within  its  yard  limits  by  runolng  a  snowplow 
over  them  which  piled  the  snow  in  a  hard  ridge 
on  each  side  of  the  tracks.  It  permitted  these 
ridges  to  remain  for  several  weeks.  Plaintiff 
while  traveling  along  a  path  on  one  of  these 
ridges,  in  the  performance  of  Ids  duty,  slipped 
on  a  patch  of  ice  hidden  from  view  by  newly 
fallen  snow,  and  slid  under  a  passing  train. 
Held,  that  the  question  of  defendant's  negli- 
gence, and  of  plaintiff's  contributory  negligence, 
was  for  the  jury. 

Appeal  from  District  Court,  Hennepin 
County;   Daniel  Fish,  Judge. 

Action  by  CSiarles  Lundeen  against  the 
Great  Northern  Railway  Company.  Judg- 
ment for  defendant  upon  a  directed  verdict, 
and,  from  an  order  denying  a  new  trial,  plain- 
tiff appeals.    Order  reversed. 

Larrabee  &  Olson,  of  Minneapolis,  for  ap- 
pellant. 

Cobb,  Wheelwright  &  Dille  and  George 
Hoke,  all  of  Minneapolis,  for  respondent. 

TATIX)R,  C.  Action  for  personal  injuries 
In  which  the  court  directed  a  verdict  for  the 
defendant  and  the  plaintiff  appealed  from 
on  order  denying  a  new  trial. 

Defendant  seeks  to  sustain  the  ruling  upon 
three  grounds:  (1)  Tbat  plaintiff  was  a 
mere  licensee  upon  its  premises  to  whom  it 
owned  no  affirmative  duty  to  keep  them  free 
from  danger;  (2)  that  there  Is  no  evidence 
of  negligence  on  the  part  of  defendant;  (3) 
that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law. 

By  arrangement  between  defendant  and  the 
railway  transfer  c(»upany,  the  transfer  com- 
pany switches  cars  of  defendant  destined  for 
the  flour  mills  In  the  city  of  Minneapolis  from 
the  yards  of  defendant  in  that  city  over  the 
tracks  of  the  transfer  company  to  the  mills. 
Defendant  places  these  cars  upon  certain 
designated  tra<As  In  its  yards  from  which 
they  are  taken  by  the  transfer  company,  but 
before  accepting  or  moving  the  cars  the  trans- 
fer company  inspects  them  at  the  point  on 
defendant's  tracks  where  they  have  been 
placed  by  defendant  This  course  of  conduct 
has  been  followed  for  a  long  term  of  years. 
On  the  day  of  the  accident,  February  20. 
1917,  defendant  placed  a  number  of  cars  upon 
the  designated  tracks  in  its  Cedar  Lake  yard 
for  the  purpose  of  having  them  switched  to 
the  mills  by  the  transfer  company,  and  also 
placed  a  number  of  other  cars  upon  the  des- 
ignated tracks  in  its  yard  "P,"  located  a 
short  distance  east  of  the  (Tedar  Lake  yard, 
for  the  same  purpose.    Plaintiff  was  an  em- 
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rlor6  of  th«  Minneapolis  &  St.'  Louis  Railway 
Comi>any,  but  by  an  arrangement  between 
tbat  company  and  the  transfer  company  It 
was  bis  duty  to  inspect  tbese  cars  for  tbe 
transfer  company,  and,  so  far,  as  this  case 
is  concerned,  he  stands  In  the  position  of  an 
employ^  of  the  transfer  company.  Plain- 
dff  Inspected  the  cars  In  the  Cedar  Lake  yard 
and  then  started  to  go  to  yard  "P"  to  In- 
spect tbe  cars  In  that  yard.  The  snowfall 
that  winter  had  been  nnnsnally  heavy.  Hie 
government  weather  records  for  Minneapolis 
received  In  evidence  show  that  the  snow  was 
iii)(.  Inches  in  depth  on  January  20th  and  that 
'22^  Inches  fell  between  that  date  and  Febru- 
ary 1st.  Defendant  ran  a  snowplow  over  Its 
tracks  after  each  showstorm  which  piled  the 
snow  In  a  hard  ridge  along  each  side  of  the 
track.  It  removed  this  ridge  in  Its  Cedar 
Lake  yard  and  In  Its  yard  "P,"  but  did  not 
remove  it  from  the  side  of  the  tracks  con- 
necting  the  two  yards.  Among  the  tracks 
connecting  the  two  yards  was  a  track  known 
as  the  "mn-around"  track  orer  which  cars 
were  moved  less  frequently  than  over  the  oth- 
er tracks.  l%ere  was  a  path  used  by  employes 
of  defendant  extending  from  the  switching 
tracks  In  the  Cedar  Lake  yard  to  this  "run- 
around"  track  and  then  along  this  track  be- 
tween the  rails  toward  yard  "P."  The 
evidence  will  sustain  a  finding  that  there 
was  also  a  path  along  the  top  of  the  snow 
ridge  at  the  side  of  this  "run-around"  track. 
On  the  day  preceding  the  accident  there  had 
been  a  snowfall  which  had  covered  the  paths 
and  yards  with  loose  light  snow  to  the  depth 
of  2%  Inches.  When  plaintiff  started  from 
the  Cedar  Lake  yard  to  go  to  yard  "P,"  he 
followed  the  path  to  the  "run-around"  track, 
and  finding  a  string  of  cars  passing  along 
that  track  he  then  proceeded  along  the  path 
on  the  top  of  the  snow  ridge  at  the  side  of 
that  track.  He  had  proceeded  less  than  two 
rail  lengths  when  he  slipped  and  slid  down 
the  bank  under  tbe  moving  cars  and  sustain- 
ed Injaries  whidi  resulted  in  the  amputation 
of  one  leg  and  of  a  part  of  the  other  foot. 
Subsequent  investigation  disclosed  that  at  the 
place  of  the  accident  a  coating  of  ice,  covered 
and  concealed  from  view  by  the  light  snow 
of  the  day  before,  extended  from  the  top  of 
the  snow  ridge  down  Its  sloping  side  to  the 
rails  of  the  track.  There  was  testimony 
iDdicati;ag  that  this  Ice  had  been  formed  by 
tbe  freezing  of  water  thrown  upon  the  ridge, 
perhaps  from  the  overflow  pipe  of  a  locomo- 
tive. 

[1  ]  1.  Defendant  contends  that  the  inspec- 
tion of  the  cars  made  by  plaintiff  was  made 
solely  for  the  benefit  of  the  transfer  com- 
pany; that  no  interest  of  defendant  was 
served  by  such  inspection;  and  that  It  follows 
that  plaintiff  was  a  mere  licensee  upon  its 
premises  to  whom  it  owed  no  duty  to  keep 
such  premises  free  from  danger.  We  are  un- 
able to  sustain  this  contention. 


In  consideration  of  the  freight  diarges 
collected  from  the  shippers,  defendant  en- 
tered Into  an  engagement  with  them  to  de- 
liver these  cars  at  the  mills,  and  the  switch- 
ing required  in  making  such  delivery  was  in- 
cluded In  the  service  which  it  undertook  to 
perform.  Although  the  final  switching  was 
In  fact  done  by  the  transfer  company,  this 
was  by  virtue  of  an  arrangement  between 
the  two  companies  by  which  defendant  pro- 
cured tbe  transfer  company  to  perform  a 
part  of  the  service  which  defendant  had  en- 
gaged to  perform.  Defendant  had  engaged 
to  perform  the  entire  service  and  collected 
pay  for  the  entire  service  and  paid  the  trans- 
fer company  for  the  part  of  the  service  per- 
formed by  that  company.  Having  assumed 
the  duty  of  delivering  these  cars  at  the  mills, 
defendant  certainly  had  an  interest  in  the 
doing  of  the  switching  which  carried  them  to 
the  mills  whether  such  switching  was  done 
by  itself  or  by  the  transfer  company.  Con- 
ceding that  the  inspection  made  by  plaintiff 
was  made  primarily  for  the  protection  of  the 
transfer  company,  yet  it  was  incident  to  and 
a  part  of  the  service  rendered  by  the  trans- 
fer company  in  completing  for  defendant  tbe 
engagement  entered  into  by  defendant,  and 
plaintiff  while  performing  the  duty  of  making 
such  Inspection  was  at  least  an  invitee,  and 
not  a  mere  licensee,  upon  the  premises  of 
defendant.  It  follows  that  defendant  owed 
him  the  duty  to  exercise  ordinary  care  to 
keep  its  premises  in  such  condition  that  he 
could  perform  bis  duties  In  reasonable  safety. 
Corrlgan  v.  Elslnger.  81  Minn.  42,  83  N.  W. 
492 ;  Klugherz  v.  C,  M.  &  St.  P.  By.  Co.,  90 
Minn.  17,  95  N.  W.  586,  101  Am.  St  Rep. 
384 ;  Eckert  v.  G.  N.  Ry.  Co.,  104  Minn.  435, 
116  N.  W.  1024;  Dahl  v.  Valley  Dredging 
Co.,  125  Minn.  90,  145  N.  W.  796,  52  L.  B.  A. 
(N.  S.)  1173;  Ingram's  Adm'x  v.  Rutland  Ry. 
Co.,  89  Vt.  278,  95  Atl.  544,  Ann.  Cas.  1918A, 
1191. 

[2]  2.  The  tracks  in  the  Cedar  Lake  yard 
and  in  yard  "P,"  and  the  tracks  connecting 
these  two  switching  yards,  are  all  within  de- 
fendant's Minneapolis  yard  limits,  and  in 
constant  use  for  moving,  switching  or  as- 
sembling cars.  By  running  Its  snowplow  over 
the  tracks  after  each  snowstorm  defendant 
piled  tbe  snow  in  a  bard  ridge  immediately 
adjacent  to  and  along  each  side  of  the  sever- 
al tracks.  Defendant  had  removed  these 
ridges  and  the  snow  between  the  tracks  from 
yard  "P"  and  the  Cedar  Lake  Yard,  but  had 
failed  to  remove  either  the  ridges  pr  the 
snow  between  the  tracks  from  that  portion 
of  its  yard  lying  between  tbese  two  switching 
yards.  Piling  the  snow  in  a  hard  ridge  along 
and  so  near  the  track  that  there  was  no  room 
for  passage  between  the  ridge  and  cars  upon 
the  track,  and  leaving  it  In  that  condition 
for  several  weeks,  is  the  negligence  charged. 
Defendant  concedes  that  the  facts  were  as 
stated,  but  contends  that  they  will  not  justify 
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a  finding  of  negligencie,  and  the  trial  conrt 
took  the  same  view  of  the  matter.  It  Is  stat- 
ed in  Gibson  t.  Iowa  Central  Ry.  C!o.,  116 
Minn.  14T,  131  N.  W.  1057,  that— 

"The  general  rule  is  that  a  railway  company 
is  not  liable  to  its  employes  for  injuries  result- 
ing from  climatic  conditions,  such  as  ice  and 
snow;  but  within  its  yard  limits  it  must  exer- 
cise a  degree  of  care  commensurate  with  the 
risk  to  prevent  the  accumulation  of  snow  and 
ice  in  such  quantity,  form  and  location  as  to  be 
a  menace  to  the  safety  of  its  employes  working 
in   Its  yards." 

The  rule  there  announced  was  followed 
and  applied  in  Burdlt^  v.  C.  &  N.  W.  Ry. 
Co.,  123  Minn.  105,  143  N.  W.  115.  In  both 
cases  the  court  sustained  a  finding  of  negli- 
gence in  permitting  snowbanks  to  remain  in 
dangerous  proximity  to  trades  within  yard 
limits.  A  distinction  is  suggested  between 
those  cases  and  the  present  case  on  the  ground 
that  In  those  cases  the  in  juries  were  sustained 
by  members  of  a  train  trew,  while  the  plain- 
tiff in  the  present  case  was  a  car  inspector, 
and  not  a  member  of  a  train  crew.  But  the 
proper  performance  of  his  duties  required 
plaintiff  to  travel  from  one  svrttchlng  yard 
to  the  other,  and  defendant  owed  him  the 
duty  to  keep  its  premises  In  suCh  condition 
that  he  could  do  so  without  being  exposed 
to  unnecessary  danger.  While  In  so  far  as  a 
trainman  Is  exposed  to  risks  to  which  a  car 
inspector  Is  not,  the  duty  of  the  company  to 
take  precautions  for  his  safety  will  differ 
from  its  duty  to  take  precautions  for  the 
safety  of  the  car  Inspector,  yet  Its  duty  to 
take  precautions  for  the  safety  of  each  and 
every  employe  la  commensurate  with  the 
risks  to  which  such  employe  is  exposed  In 
the  performance  of  his  duties.  We  think  this 
rule  applies  to  one  occupying  the  relation  to 
defendant  that  plaintiff  occupied;  and  that 
the  evidence  made  a  question  for  the  Jury  as 
to  whether,  under  all  the  circumstances,  de- 
fendant was  chargeable  with  negligence 
which  was  the  proximate  cause  of  the  Injury. 

3.  Defendant  also  contends  that  in  travel- 
ing along  this  snow  ridge  in  close  proximity 
to  the  moving  cars,  plaintiff  was  guilty  of 
contributory  negligence  which  bars  him  from 
recovering. 

This  ridge  was  30  Inches  In  depth  at  the 
place  of  the  accident  and  Its  crest  only  18 
Inches  outside  the  sides  of  the  moving  cars, 
and  defendant  argues  that  plaintiff  was  neg- 
ligent as  a  matter  of  lav?  In  traveling  along 
the  uneven  path  on  Its  top  so  near  the  cars 
that  the  swaying  of  his  body  was  likely  to 
bring  him  In  contact  with  them.  This  argu- 
ment would  be  more  persuasive  if  the  acci- 
dent had  resulted  from  plaintiff  coming  In 
contact  with  the  side  of  a  car,  but  the  acci- 
dent did  not  happen  in  that  way  nor  result 
from  that  risk.  The  accident  resulted  from 
the  fact  that  a  patch  of  ice,  extending  from 
the  rails  to  the  top  of  the  ridge  and  whidi 


waa  hidd«i  from  ■flew  by  the  newly  fallen 
snow,  was  of  such  form  and  In  such  locatioa 
that  when  plaintiff  stepped  upon  it  he  slipped 
and  slid  down  upon  the  track.  The  question 
of  contributory  negligence  la  ordinarily  for 
the  jury,  and  only  In  clear  cases  la  the  conrt 
justlfled  In  determining  it  as  a  matter  of 
law.  Travel  from  one  switching  yard  to  the 
other  seems  to  have  been  more  commonly 
over  or  along  the  "run-around"  track  than 
over  or  along  the  other  connecting  tradra 
for  the  reason  that  the  other  tracks  were 
used  as  lead  tracks  over  which  cars  passed 
more  frequently  than  over  the  "mn-aroand" 
track  and  for  that  reason  were  deemed  more* 
dangerous  than  the  "ron-aiound"  track. 
Plaintiff  followed  the  Uliuel  path  to  this 
track,  and  as  a  train  at  cars  was  passing  over 
it,  he  then  turned  Into  the  path  on  the  rid^e 
along  whidi  he  and  others  had  previously 
traveled.  Whether  under  the  drcumstances 
he  yras  guilty  of  contributory  negligence  la 
doing  so,  we  think  was  a  question  for  the 
jury.  From  the  facts  different  minds  could 
reasonably  and  honestly  draw  dlfleroit  con- 
clusions. 
Order  reversed. 


RASK  T.  NORMAN.    (No.  2101Z) 
(Supreme  Court  of  Minnesota.    Dec.  IS,  1918.) 

(SyUaUu  by  the  Court.) 

1.  Contracts  *=»76— FAituBK  of  Oonbideba- 
TioN  — MoBAL  Oblioatioh  — Right  of  Ac- 
tion. 

Contracts  entered  into  or  promises  made  on 
the  basis  of  relations  of  friendsnip  and  good  will, 
unsupported  by  pecuniary  or  material  beneBt, 
create  at  most  bare  moral  obligations,  binding 
only  on  the  conscience,  and  a  breach  thereof  pre- 
sents no  cause  for  redress  by  the  courts. 

2.  COWTBACTS  «=»7ft— FAILOBE  OF  COKSIDKB- 
ATION— MOBAL  OBLIGATION— RlQHT  OF  AC- 
TION. 

A  promise  founded  on  that  relation  by  a 
bosineBS  associate,  to  the  effect  that  be  would 
look  after  and  protect  the  business  interests  of 
the  promisee's  wife  after  his  death,  held  not  en- 
forceable in  law  or  equity. 

Appeal  from  District  Court,  Hennepin 
County;   Daniel  Fish,  Judge. 

Action  by  Bertha  Bask  against  John  S. 
Norman  for  damages  for  alleged  fraud  and 
breach  of  trust  Defendant's  motion  for 
judgment  on  the  pleadings  granted,  and 
plaintiff  appeals.    Affirmed. 

George  W.  Hanson  and  A.  B.  HeUnIck,  both 
of  Minneapolis,  for  appellant. 

George  S.  Grimes,  of  Miuneapolla,  for  re- 
spondent. 

BBOWiN,  O.  J.  The  only  question  pre- 
sented In  this  cause  Is  whether  the  complaint 
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stated  a  cause  of  actloD.  Tbe  trial  coart 
beld  that  It  did  not.  and  granted  defend- 
ant's motion  for  judgment  on  the  pleadings. 

The  action  la  one  to  recover  damages 
claimed  to  have  resulted  from  ttae  alleged 
fraudulent  representations  and  fraudulent 
conduct  of  defendant,  and  the  breadi  of  an 
alleged  trust  assumed  by  him  in  the  Interest 
and  for  the  benefit  and  protection  of  plain- 
tiff. The  facts  made  the  basis  of  plaintlfTs 
claim,  as  set  forth  in  the  complaint,  are  sub- 
stantially as  follows: 

Plaintiff  is  the  widow  of  Oscar  Rask,  who 
died  In  December,  1913,  and  who  will  here- 
inafter be  referred  to  as  decedent  On  June 
1,  1907,  defendant  and  decedent  were,  and 
for  several  yean  prior  thereto  had  been,  co- 
partners engaged  in  operating  the  "Franklin 
Avenue  Bakery"  in  the  dty  of  Mlnneapolia 
Decedent  hM  contributed  one-third  and  de- 
fendant two-thirds  of  the  capital  invested, 
and  each  gave  his  whole  time  to  the  manage- 
ment of  the  copartnership  affairs;  defend- 
ant gnlding  the  financial,  and  decedent  the 
working  or  meclianlcal,  end  thereof.  The 
net  profits  were  divided  In  accordance  with 
their  respective  interests  In  the  company. 
Tlie  bneliiess  had  been  profitable,  and  on 
Jane  1,  1907,  the  copartnership  had  assets 
and  property  on  band  of  the  value  of  about 
$36,000,  In  excess  of  all  debts  and  Uabilltlea. 
At  about  that  time  the  parties  organised  a 
corporation  named  "the  Norman  Baldng 
gompaoy,"  with  a  capital  stock  of  $76,000, 
to  whldi  tliey  transferred  all.  and  singular 
the  copartnership  property  and  business.  In 
payment  of  which  the  corjioratlon  issued  to 
decedent  its  capital  stock  of  the  par  value 
of  $10,000,  and  to  defendant  its  capital  stock 
of  the  par  value  of  $20,000,  so  that  in  the 
new  concern  the  Interests  of  the  resiiective 
parties  in  the  property  and  business  of  the 
company  remained  the  same  as  when  operat- 
ed- by  the  copartnersldp.  Thereafter,  and 
until  the  death  of  decedent,  defoidant  con- 
tinned  In  charge  of  the  financial,  and  dece- 
dent the  mechanical,  part  of  the  affairs  of  the 
company,  to  the  same  extent  as  before  the 
formation  of  the  corporation.  The  business 
cmotlnned  prosperous,  and  the  stocA  beld  by 
eadi  t>art7  was  worth  above  face  value  at 
the  time  of  the  transaction  here  complained 
ot 

Some  time  in  the  spring  or  summer  of  1013 
decedent  was  taken  with  a  fatal  illness, 
from  which  he  never  rfecovered.  During  the 
last  stage  of  such  illness,  some  time  in  July 
of  that  year,  he  called  defendant  to  his  bed- 
side for  a  conference,  and  for  advice  and  as- 
sistance In  r^erence  to  Ills  business  affairs, 
and  tlie  ditgtositton  of  his  interests  in  the  cor- 
poration. As  a  result  of  this  conference,  and 
under  the  guidance  of  defendant,  decedent 
transferred  to  hla  wife  tlie  stock  held  by 
liim  in  the  corporation,  and  she  thereby  be- 
came the  sole  owner  thereof.  This  sto<^ 
ie9N.W.-46 


constituted  the  sum  total  of  decedent's  prop- 
erty. 

Decedent  was  concerned  as  to  the  future 
welfare  of  his  wife,  and  at  the  conference 
just  referred  to  stated  to  defendant  that  she 
was  unfamiliar  with  business  methods,  and 
he  requested  and  urged  defendant,  after  the 
death  of  decedent,  to  look  after  her  affairs 
and  her  Interests  In  the  corporation,  and  to 
see  that  she  received  her  just  dues  and  divi- 
dends therein;  at  the  same  time  stating  to 
defendant  that  he  trusted  him  as  he  would 
no  other  man,  and  "that  he  hoped  defendant 
would  be  a  good  friend  to  and  protect  as  far 
as  possible  the  business  interests"  of  dece- 
dent's wife.  Defendant  promised  to  comply 
with  this  request  in  all  respects.  Decedent 
subsequently  died,  and  thereafter  plaintiff, 
his  widow.  In  the  language  of  the  complaint, 
"remained  a  warm  i)ersonal  friend  of  de- 
fendant, and  placed  her  stock  and  business 
interests  wholly  In  his  hands,  and  in  alt  mat- 
ters In  reference  thereto  reposed  great  trust 
in  him,  following  his  advice  and  instructions 
in  all  matters  connected  with  the  manage- 
ment of  the  corporation  affairs,"  and  In  this 
connection  the  complaint  further  alleges  that 
defendant  "represented  to  plaintiff  that  he 
was  her  best  friend,  that  he  was  faithful 
to  the  trust  reposed  in  him  by  decedent, 
*  •  •  and  thereby  purposely  prevented 
plaintiff  from  acquiring  any  knowledge  of  his 
real  intentions." 

The  complaint  then  goes  on  to  allege:  That 
on  February  1,  1915,  defendant  falsely  repre- 
sented to  plaintiff  that  the  bnslnesa  of  the 
corporation  was  in  poor  condition,  that  a 
great  amount  of  money  must  be  expended  to 
put  it  in  good  order,  and  further  falsdy  rep- 
resented that  It  was  imperative  that  both 
plaintiff  and  detendant  sell  their  interests 
in  the  company,  and  that  he  knew  a  person 
who  would  buy  them  out  at  a  good  figure. 
In  reliance  upon  such  representations  plain- 
tiff consented  to  a  sale  of  her  stD<^  in  the 
corporation.  That  thereafter  she  attended 
a  meeting  of  the  coriMration  for  the  purpose, 
as  she  supposed,  of  making  a  sale  of  her 
stock,  as  well  as  that  held  by  defendant,  for 
whldi  she  expected  to  realize,  aco6rding  to 
the  representations  of  defendant,  the  sum 
ot  fll2JS0  per  share.  Immediately  after 
this  meeting  defendant  sold  and  transferred 
his  Btodc,  consisting  of  20  shares,  to  one 
Watson  for  tlw  oonsldwation  of  $22,600.  He 
subsequently  stated  to  plaintiff  that  Watson 
would  take  her  stock  at  the  same  price.  This 
Watson  declined  to  do,  and  denied  that  he 
had  agreed  with  defendant  to  purchase  the 
same.  Shortly  thereafter  defendant,  accord- 
ing to  the  comiriaint,  bnAe  off  all  business 
and  social  relations  wltii  plaintiff,  and  has 
ever  since  and  now  does  refuse  to  have  any 
business  relations  with  her  whatever. 

The  affairs  of  the  corporation  were  there- 
after conducted  hf  Watson.  Plaintiff  contin- 
ued a  stockholder,  and  to  receive  whatever 
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dividends  were  subsequently  dedared  ther^ 
on.  The  business,  however,  by  reason  of  mis- 
management or  other  cause,  became  badly 
Involved  financially  and  at  the  time  of  the 
commencement  of  this  action,  some  two  years 
after  defendant  terminated  his  relations 
therewith,  the  corporation  was  unable  to 
meet  Its  obligations,  and  was  on  the  verge 
of  bankruptcy,  by  reason  of  which,  plalntlfT 
alleges,  the  stock  held  by  her  became  of  no 
value  whatever.  The  complaint  alleges,  'fur- 
ther, that  plaintiff  was  defrauded  and  de- 
ceived by  the  false  representations  of  defend- 
ant, heretofore  referred  to,  la  consequence 
that  she  suffered  a  loss  to  the  extent  of  the 
value  of  her  stock  In  the  corporation  on  the 
date  defendant  sold  his  Interest  therein, 
namely,  $11,250,  for  which  she  demands 
judgment.  The  claim  Is  that  defendant  vio- 
lated his  obligations  to  her,  and  betrayed  his 
trust,  when  he  failed  to  effect  a  sale  of  her 
stock  at  the '  time  he  disposed  of  his  own 
to  "Watson. 

We  are  clear,  from  the  facts  stated,  which 
In  point  of  substance  are  all  that  plaintiff 
presents,  that  the  learned  trial  court  was 
right  In  holding  that  the  complaint  shows 
no  right  of  recovery,  either  at  law  or  In 
equity. 

[1]  1.  The  whole  foundation  of  the  ao- 
tioa  is  the  alleged  breach  of  the  promise 
made  by  defendant  to  decedent  to  protect 
plaintiff's  business  Interests  In  the  corpora- 
tion after  decedent's  death.  But  that  prom- 
ise was  not  founded  on  a  consideration  In 
the  legal  sense,  and  created  no  valid  obliga- 
tion of  performance.  It  was  an  act  of  friend- 
ship and  good  will.  It  is  well-settled  law 
that  contracts  entered  Into  or  promises  made 
on  the  basis  of  relations  of  that  character, 
unsupported  by  pecuniary  or  material  benefit, 
create  at  most  bare  moral  obllgatlcous,  bind- 
ing <aly  <»  the  conscience,  a  breach  of  which 
Is  not  redresslble  in  the  courts.  Mason  v. 
Campbell,  27  (Minn.  54,  6  N.  W.  405;  Mulr  v. 
Kane,  56  Wash.  131,  104  Pac.  153,  26  L. «.  A. 
(N.  S.)  519,  and  note,  10  Ann.  Cas.  1180;  Fi- 
delity Co.  V.  Thompson,  128  Cal.  506,  61  Pac 
84 ;  Line  v.  Schuck,  106  Md.  220,  67  Atl.  286 ; 
Freeman  v.  Dodg*.  98  Me.  536.  67  AO.  884, 
66  L.  R.  A.  395;  Parsons  v.  Teller,  188  N. 
Y.  818,  80  N.  B.  930.  The  complaint,  there- 
fore, shows  no  right  of  recovery  at  law. 

[2]  2.  The  complaint  Is  equally  defective 
in  equity.  No  equitable  relief  Is  demand- 
ed, and  none  conld  be  awarded,  which  would 
repair  the  Injury  claimed  to  have  been  suf- 
fered in  consequence  of  the  alleged  wrongful 
conduct  of  defendant.  He  has  misappro- 
priated none  of  her  property,  nor  led  her 
into  any  imprudent  or  unwise  investment, 
from  which  she  lost,  or  from  which  he  reap- 
ed a  profit.  She  still  owns  all  the  property 
^e  held  at  the  time  of  defendant's  alleged 
promise  namely,  the  stock  In  the  corporation. 


She  suKxned,  from  the  statements  of  de- 
fendant, that  Wats(m  would  buy  the  stock; 
but  he  declined  to  buy  It,  and  denied  that 
he, had  ever  agreed  with  defendant  to  do  so. 
There  is  no  claim  that  defendant  prevented 
a  sale  thereof  to  any  other  person.  -  She  con- 
tinued to  hold  the  stock  after  defratdant  had 
parted  with  his  Interests  Id  the  corporation, 
and  received  whatever  dividends  were  sub- 
sequently declared  thereon.  The  loss  of 
which  sbe  complains^  the  diminished  value  of 
the  stock,  resulted  either  from  the  failure 
of  the  corporation  to  maintain  Its  former 
standard,  or  from  other  canses  not  indicated 
by  the  complaint  as  chargeable  to  miscon- 
duct on  the  part  of  def^dant  That  defend- 
ant had  the  right  to  sell  and  dispose  of  his 
stock,  without  including  that  held  by  plain- 
tiff, seems  clear,  and  he  was  under  no  legal 
duty  or  obligation  to  make  a  sale  for  plain- 
tiff. She  was  fully  advised  of  the  necessity 
of  selling  the  stock,  and  knew,  for  she  so  al- 
leges in  the  complaint,  that  after  defendant 
sold  his  stock  he  severed  all  relations  with 
the  corporation.  He  was  not  her  guardian, 
and  she  was  thrown  on  her  own  resources 
from  that  time.  Defendant  may  have  violat- 
ed his  promised  friendship  for  plaintiff,  but 
there  is  no  ba^  for  holding  that  at  the  same 
time  he  violated  any  valid  or  binding  obli- 
gation to  her.  He  was  not  a  trustee,  either 
of  an  express  or  implied  trust. 

It  follows  that  the  trial  court  was  right 
in  directing  judgment  on  the  pleadings,  and 
the  judgment  appealed  from  must  be  af- 
firmed. 

It  is  so  ordered. 


JUNG  BREWING  CO.  v.  BUND.    (No.  21021.) 
(Supreme  Court  of  Minnesota.    Dec.  13,  1918.) 

fSvllaJtvt  Iv  <fc«  Court.) 
FiXTUBES  «=5>35(2)— Action  to  Recoveb  Val- 

tns— SxrFFICIENCT  OP  BVIDBNCE. 

Testimony  considered,  and  held  snificient  to 
justify  the  verdict.  There  was  no  reversible  er- 
ror in  the  rulings  on  the  admissibility  of  evi- 
dence. 

Appeal  from  District  Court,  Dakota 
County;  WlUard  L.  CJonverse,  Judge. 

Action  by  the  Jung  Brewing  (Company 
against  William  F.  Rund.  Judgment  for 
plaintiff,  and,  from  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

P.  H.  (yKeefe,  of  South  St  Paul,  for  ap- 
pellant. 

H.  D.  Frankel,  of  St  Paul,  and  W.  H. 
GtlUtt,  of  Hastings  (Martin  J.  Hurley,  of 
St  Paul,  of  counsel),  for  respoodeot. 
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QUINar,  X  The  pUtlntiff,  a  brewing  com- 
pany, and  the  defendant,  a  retail  liquor 
dealer,  entered  into  a  written  agreement  by 
the  terms  of  which  plaintiff  was  to  sell  and 
supply,  to  defendant  Beer  of  Its  own  brew  for 
the  period  of  ten  years  from  September  15, 
3913,  at  a  certain  price,  to  be  sold  In  the 
premises  hereinafter  referred  to;  also  to  fur- 
nish saloon  fixtnres,  tables,  chairs,  cellar 
Ice-box,  plumbing,  partitions,  steel  celling, 
llle  floor,  and  a  new  front  for  defendant's 
two-story  brick  building  situated  In  South 
St  Paul.  In  consideration  thereof,  defend- 
ant was  to  keep  open  and  run  a  saloon  there- 
in and  to  handle  only  the  beer  brewed  and 
supplied  by  plaintiff  daring  such  period,  to 
keep  the  premises  and  flxtures  In  good  re- 
pair, and  the  fixtures  well  Insured.  It  was 
also  agreed  that  If  defendant  should  neglect 
or  fail  to  procure  a  license  to  dperate  a 
saloon  In  said  premises  during  the  first  five 
years  of  such  terra,  or  by  reason  of  any 
breach  of  said  agreement  fall  to  keep  the 
cohdlHon  of  the  agreement,  then  the  plain- 
tiff was  to  be  reimbursed  In  a  sum  equal  to 
60  per  cent,  of  the  total  expense  of  all  per- 
manent improvements  put  Into  the  premises. 
.411  articles  of  personal  property  furnished 
by  plaintiff  were  to  remain  Its  property,  sub- 
ject to  the  use  thereof  by  the  defendant  dur- 
ing the  term  of  such  agreement.  Both  par- 
ties k^t  and  comj^ied  with  the  terms  of  the 
agreement  up  to  August  15,  1916,  when  the 
defendant  sold  his  saloon  boslneas  to  a  dis- 
tilling company  and  plaintiffs  beer  was  no 
longer  handled  therein. 

This  action  was  brought  to  recover  60  per 
cent,  of  the  amount  which  plaintiff  expend- 
ed under  the  contract  referred  to  In  the  way 
of  iierninnent  Improvements  to  said  premises. 
Plaintiff  recovered  a  verdict  for  $1,109.96. 
From  an  order  denying  his  motion  for  a 
new   trial,   defendant  appealed. 

It  appears  from  the  testimony  that  writ- 
ten specifications  for  the  improvements  con- 
templated were  prepared  and  agreed  upon 
between  the  parties,  and  the  improvements 
made  in  compliance  therewith.  There  was 
little  or  no  dispute  between  the  parties  as 
to  these  matters.  The  testimony  is  clear 
that  plaintiff  paid  therefor  the  sum  of  11.965, 
but  that  amount  inclnded  an  item  of  106.45 
for  one  hydraulic  pump,  attachments  and 
fixtures  in  connection  therewith,  and  an  item 
of  $150  for  a  cellar  Ice-box.  Neither  of 
these  items  constituted  an  improvement  to 
the  premises,  and  when  deducted  from  the 
amount  paid  by  the  plaintiff  leave  $1,719.55, 
60  per  cent,  of  which,  together  with  Interest 
at  6  per  cent  from  the  date  defendant  breech- 
ed his  contract,  constitutes  the  amount  of 
the  verdict.  While  there  was  a  sharp  conflict 
in  the  testimony  as  to  the  reasonable  value 
of  the  improvements,  there  is  ample  testi- 
mony to  Justify  tlte  flndlngs  of  the  jury. 
The  cause  was  fully  and  talrly  submitted  to 


the  jury,  and  the  verdict  is  sustained  by  the . 
evidence.     Many  objections  vrere  interposed 
to  the  testimony  upon  both  sides.    We  have 
examined  the  same  with  care  and  find  no 
reversible  error. 
Affirmed. 


PHZYBLYSKI    v.    PEl>LOWSKI. 

(No.  20970.) 

(Supreme  Court  of  Minnesota.    Dec.  13,  1918.) 
(SfUabut  hy  the  CourtJ 

1.  Sa-LES    9=»62— SEVEBABI.B    CONTRACTS— RK- 
BCIB8I0N. 

By  false  and  fraudulent  representations  that 
a  farm  contained  a  certain  acreage  and  was  free 
from  floods,  defendaut  induced  plaintiff  to  enter 
a  written  lease  for  a  term  of  years,  and  to  ac- 
cept a  bill  of  sale  of  certain  live  stock  and  per- 
sonal ptopettt  aitnated  on  the  farm.  It  is 
kM:   '  ^^  ' 

The  transaction  was  severable,  so  that  plain- 
tiff could,  after  knowledge  of  the  fraud,  rescind 
the  one  contract  and  affirm  or  ratify  the  other. 

2.  JuDQMKNT  ®=»590(2)— Bah— Findings  and 
Plkadinos. 

The  findings  and  pleadings  in  a  former  suit 
to  reacind  both  contraxits  make  clear  that  the 
judgment  therein,  rescinding  the  lease,  is  not 
a  bar  to  this  action  for  recovery  of  damages  sus- 
tained in  respect  to  the  personal  property  bv 
reason  of  the  farm  being  subject  to  floods;  it 
appearing  that  plaintiff's  cause  of  action  for  a 
rescission  of  the  bill  of  sale  had  been  extin- 
guished when  he,  after  knowledge  of  the  fraud, 
disposed  of  some  of  the  property  described  there- 
in, for  wbidi  reason  tlie  court  QMcifically  rele- 
gated the  plaintiff  to  an  aetion  for  damages  and 
refused  to  award  any  spedal  damages. 

8.  B'KAUD  «s»6(>— SluaiBNT  OF  Daicaoes. 

Plaintiff  was  not  entitled  to  recover  a* 
damages  herein  the  value  of  the  feed  consumed 
by  the  live  stock  while  be  occupied  the  farm. 

(Additional  SvlMtu*  by  Editorial  Btaff.) 
4.  Judgment  $=»592  —  Bab  or  Judgment— 

SCOPB. 

It  a  plaintiff  had  but  one  cause  of  acti(Hi, 
and  partial  relief  only  was  had  upon  that  cause 
of  action  in  a  former  suit,  it  is  a  bar  to  any 
further  relief. 

Appeal  from  District  Court,  Winona  Coun- 
ty; Charles  B.  Callaghan,  Judge. 

Action  by  John  Przyblyskl  against  J.  S. 
PellowskL  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded, with  directions  to  eliminate  certain 
damages  and  to  enter  judgment  accordingly. 

Brown,  Abbott  &  Somsen,  of  Winona,  for 

appellant  .^ 

Webber  &  Lees^  of  Winona,  for  respondent. 

HOLT,  J.  In  the  fall  of  1815.  plaintiff 
rented  a  farm  from  defendant  for  three 
years;  a  written  lease  being  executed.  De- 
fendant also,  at  the  same  time,  »>ld  to  plain- 
tiff certain  live  stock  and  personal  property 
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.  for  the  snm  of  $3,000.  Thla  trannctlon  was 
eridenced  by  a  formal  bill  of  sale.  Poeaes- 
slou  of  the  farai  and  personal  property  was 
taken  at  once.  The  next  spring  the  Missis- 
sippi rirer  orerflowed,  and  the  farm,  which 
borders  the  east  bank  of  the  river,  was  en- 
tirely intmdated,  exc^t  where  railway  em- 
bankments existed.  Sixteen  head  of  plaln- 
tiflTs  cattle  were  drowned,  also  some  hogs 
and  chickens,  and  certain  personal  property 
was  carried  away  or  destroyed  by  the  flood. 
Plalntltr  was  put  to  considerable  extra  la- 
bor and  expense  in  caring  for  the  stock  dur- 
ing the  flood  and  In  removing  the  animals 
he  succeeded  in  saving.  He  was  also  com- 
pelled to  remove  his  family  because  of  the 
waters.  He  did  not  return,  but  abandoned 
the  leased  premises,  and.  In  August,  1916, 
brought  an  action  for  rescission  of  the  lease 
and  the  bill  of  sale,  alleging  that  be  was  in- 
duced to  enter  the  lease  and  accept  the  bill 
of  sale  because  of  defendant's  false  and 
fraudulent  representations  that  the  farm  con- 
sisted of  500  acres,  that  400  tons  of  hay 
could  be  grown  thereon,  and  that  it  was  not 
subject  to  overflow,  when  in  truth  and  fact 
it  contained  no  more  than  180  acres,  upon 
which  it  was  not  possible  to  raise  near  400 
tons  of  hay,  and  that  It  was  subject  to  in- 
undations. In  addition  to  rescission,  the  re- 
lief asked  was  for  a  recovery  of  the  amount 
paid  on  the  lease,  and  that  plaintiff  be  per- 
mitted to  return  the  stock  and  personal  prop- 
erty described  in  the  bill  of  sale,  except  the 
animals  drowned  in  the  flood,  and  except  the 
feed  and  hay  which  had  been  fed  to  the 
stock.  Special  damages  of  $500  for  extra 
work  connected  with  caring  for  the  stock  dur- 
ing the  flood,  |25  for  cutting  fence  posts  as 
required  in  the  lease,  and  $205  for  hay  and 
com  removed  by  defendant  were  also  set  out, 
and  then  there  was  a  general  allegation  of 
damages  in  the  sum  of  $1,000.  The  cause 
was  tried  to  the  court  in  the  fall  of  1916,  and 
judgment  was  entered  that  the  lease  be  can- 
celed and  rescinded,  and  that  plaintiff  recov- 
er  the  rent  paid  thereunder,  to  wit,  $174, 
and  $31.62  costs.  The  judgment  adjudicated 
nothing  in  respect  to  the  bill  of  sale  or  as 
to  the  other  damages  alleged.  The  amended 
flndlngs,  upon  which  the  judgment  was  enter- 
ed. In  so  far  as  material  upon  the  question  in- 
volved on  this  appeal,  read  as  follows,  viz.: 

"That  the  defendant's  false  representations 
as  to  the  acreage  in  said  farm  and  as  to  the 
numbpr  of  tons  of  hay  the  same  would  produce, 
and  the  defendant's  representations  as  to  the 
land  not  being  subject  to  overflow,  and  the  snb- 
spqnont  drowning  of  the  stock  and  flooding 
of  the  premises  and  buildings  by  the  rising  wa- 
ter, were  good  and  sufficient  grounds  to  justify 
the  plaintiff  in  abandoning;  said  premises.  "That 
the  description  of  the  property  and  acreage  in 
■aid  farm  as  described  m  said  lease  was  so  in- 
sorted  therein  because  of  the  voluntary  acts 
and  statomcnts  of  the  defendant,  and  that  the 
words  'being  about  400  acres  of  land'  therein 
were  and  are  an  essential  part  thereof.  The 
court  further  finds,  however,  that  in  May,  1916, 
after  the  farm  had  been  flooded  and  submerged,  | 


and  after  tbe  plaintiff  had  dbeovered  that  the 
defendant  only  had  180  acres,  instead  of  400  or 
500  acres,  the  idaintiff  held  an  aoctioa  sale  and 
sold  off  a  large  amount  of  the  personal  property 
vliicfa  he  porchaaed  of  the  defendant,  said 
■ale  indnding,  among  other  things,  about  16 
cows,  aboat  10  hogs,  and  about  15  head  of  young 
heifers,  steers,  and  calves;  that  by  such  volun- 
tary selling  of  a  sobstantia]  part  of  the  person- 
al property  purchased  of  defendant,  after  the 
plaintiK  bad  discovered  the  fraud  that  had  been 
practiced  npon  hira,  tb»  plaintiff  waived  his 
right  to  a  rescissioa  of  the  bill  of  sale  of  per- 
sonal property  purchased  by  him  of  the  defend- 
ant, and  plaintilTs  only  relief  in  that  regard 
was  in  a  snit  for  damages." 

Shortly  after  the  eitiy  of  the  Judgment  in 
the  rescission  suit  this  action  was  begun  to 
recover  the  damages  sustained  with  respect 
to  the  property  covered  by  {he  Mil  of  sale, 
because  of  defendant's  mlsrepresentatlwis. 
In  both  actions  the  same  allegatlcms  of  fraud 
and  mlsrepreaentatloDs  are  made,  and  also 
that  plaintiff  bad  no  use  for  any  part  of  the 
personal  property,  and  would  not  have  pur- 
chased the  same,  except  as  it  could  be  used 
upon  that  farm.  In  the  present  action  it  Is 
alleged  that  the  flood  waters  of  the  spring 
of  1916  drowned  16  cattle^  5  hogs,  and  cer- 
tain fowls,  destroyed  or  carried  away  a 
large  amount  of  plaintilTs  other  personal 
property;  that  the  flood  necessitated  a  great 
deal  of  extra  labor  and  expense  in  caring  for 
his  live  stock  and  personal  property;  and 
that  he  was  compelled  to  dispose  of  the  per- 
sonal property  purchased  of  defendant  at  a 
sacrifice,  and  by  reason  of  said  facts  plain- 
tiff sustained  damages  in  the  sum  of  ^,000. 
Defendant  pleaded  the  Judgment  in  the  for- 
mer suit  In  bar  and  as  an  estoppel  to  any 
relief.  The  court  found  against  him  on  this 
Issue  as  to  the  property  destroyed  or  damag- 
ed by  the  flood,  heading  that  plaintiff  was 
entitled  to  recover  therefor  $802.25;  also 
that  a  recovery  should  be  had  for  the  help 
necessarily  procured  in  moving  the  stodc  and 
for  moving  his  family  and  property  to  a 
place  of  safety,  and  for  caring  for  the  stock 
when  marooned  on  the  railroad  embankment 
for  two  weeks,  during  which  time  he  had  to 
take  the  necessary  feed  over  to  them  in  a 
rowboat,  in  all  the  sum  of  $100.  The  court 
also  allowed  plaintiff  to  recover  $666,  the 
value  of  the  hay  and  feed  consumed  by  the 
stock  during  the  time  he  remained  on  the 
farm.  Defendant  appeals  from  the  Judg- 
ment 

[1,4]  All  the  assignments  of  error,  save 
one,  are  directed  tu  the  proposition  that  the 
adjudication  in  the  rescission  suit  Is  a  bar 
to  the  recovery  of  the  damages  here  Involv- 
ed, and  this  without  regard  to  whether  the 
several  items  thereof  were  actually  litigated 
or  not  The  law  Is  well  settled  that  if  plain- 
tiff had  but  one  cause  of  action,  and  partial 
relief  only  was  had  upon  that  cause  of  action 
In  a  former  suit,  It  is  a  bar  to  any  further 
relief.  Thompson  v.  IVft'rlck,  24  Minn.  4; 
Plerro  v.  Railway  Co.,  39  Minn.  451,  40  N. 
W.  520,  12  Am.  St  T&ep.  673;  VeUne  v.  Dahl- 
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qnlBt,  W  Minn.  119,  66  N.  W.  141;  King  v. 
Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  80 
Minn.  83,  82  N.  W.  1118,  50  I*  B.  A.  161,  81 
Am.  St.  Rep.  238;  LUuatalnen  v.  Improve- 
ment  Co.,  119  Minn.  238,  137  N.  W.  1090; 
Kinzel  v.  Boston  &  D.  Farm  T^nd  Co.,  124 
Minn.  416,  145  N.  W.  124. 

There  were  two  transactions  between 
plaintiff  and  defendant  on  October  12,  1915. 
The  one  was  the  lease;  the  other  the  trans- 
fer ot  certain  personal  property.  Kacb  trans- 
action was  evidenced  by  a  written  instrument 
Neither  instrument  referred  to  the  other. 
Tbeiy  were  separate  and  Independent  con- 
tracts. It  does  appear,  however,  that  the 
bill  of  sale  would  not  have  come  into  being 
but  for  the  lease,  and  that  the  same  false 
and  fraudulent  representations  induced 
plaintlfT  to  execute  the  lease  and  to  accept 
the  bill  of  sale.  But  the  transactions  are 
so  far  distinct  and  separate  that  plaintiff 
might,  upon  discovery  of  the  fraud  perpe- 
trated upon  him,  elect  to  rescind  the  one  and 
affirm  the  other.  The  first  suit  was  plainly 
one  for  rescission  of  both  contracts  and  a 
restoration  of  what  plaintiff  had  parted  with 
as  to  each.  Incidentally,  and  properly,  cer- 
titin  special  damages  were  alleged.  The 
question  is:  Did  those  damages,  in  view  of 
the  course  the  litigation  took,  survive  the 
Judgment? 

[2]  In  considering. the  scope  and  effect  of 
the  judgment  in  the  former  suit  the  plead- 
ing and  findings  should  be  examined.  When 
that  is  done  it  becomes  plain  that  no  rescis- 
sion could  be  decreed  as  to  the  bill  of  sale. 
Plaintiff  had  elected  to  affirm  that  contract 
and  had  no  cause  of  action  for  rescission 
thereon.  He  still  had  his  action  for  damages 
on  account  of  the  fraud  which  induced  the 
purchase  of  the  personal  property,  and  it  Is 
clear  that  the  finding  were  so  d^a^vn  that 
it  was  intended  that  pie  judgment  to  be  en- 
tered was  not  to  deprive  him  of  that  cause 
of  actl<H>.  It  is  also  evident  that  the  judg- 
ment does  not  include  any  special  damages 
whatever;  the  recovery  awarded  being  limit- 
ed to  the  r«it  paid  n{)on  the  lease.  It  is, 
I>erhape,  to  be  inferred  that  the  court  was 
of  the  opiuion  ttiat,  since  nearly  all  the  spe- 
cial damages  pertained  to  the  property  con- 
veyed by  the  bUl  of  sale  and  grew  out  of  the 
effect  of  the  misrepresentations  as  to  free- 
dom from  Inundations,  and  since  plaintiff 
must  seek  redress  in  an  action  at  law,  all 
such  damages  should  be  determined  therein. 
We  think,  by  acquiescing  in  findings  evi- 
dencing this  determination  of  the  court,  both 
parties  are  concluded,  and  defendant  is  es- 
topped from  now  asserting  that  the  Judgment 
is  n  bar  to  the  special  damages  sustained. 
Tlie  record  herein  indicates  that  defendant 
took  the  position  in  the  former  suit  that  no 
reUef  and  no  damages  could  be  awarded 
therein,  because  of  the  affirmance  of  the  sale 


of  the  personal  property  after  knowledge  of 
the  fraud. 

[8]  There  Is,  however,  one  item  of  damages 
awarded  by  the  court  to  which  defendant 
ju.stly  objects,  namely,  the  item  of  $666,  the 
value  of  the  hay  and  feed  consumed  by  plain- 
tiff's stock  while  he  held  possession.  Had 
plaintiff  not  forfeited  his  right  to  rescind 
the  bill  of  sale,  the  stock  could  have  been 
considered  as  defendant's,  and  plaintiff  held 
entitled  to  recover  the  feed  and  care  given 
the  animals  upon  a  decree  of  rescission  being 
entered.  But  here  he  has  placed  himself  in 
a  position  where  the  animals  were  his  Irre^ 
vocably  during  all  the  time  they  were  con- 
suming this  feed,  and  surely  he  must  stand 
the  expense  of  feeding  his  own  stock.  It 
is  not  claimed  that  this  amount  represents 
extra  feed  necessitated  by  the  flood.  We 
see  no  way  of  sustaining  the  recovery  of 
this  item. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  eliminate  from 
the  findings  the  item  for  hay,  grain,  and 
other  feed  fed  to  the  cattle  during  the  time 
plaintiff  occupied  defehdant's  premises,  to 
diminish  the  damages  awarded  by  the  sum 
of  1666,  and  to  enter  the  judgment  accord- 
ingly. 


LEUTHOLD  et  al.  v.  JOHN  A.  STEES  CO. 
(No.  21056.) 

(Supreme  Court  of  Minnesota.    Dec  13,  1918.) 

(ByOaiu*  by  tke  Oomt.) 

1.  Facts  or  Case. 
The  plaintiffs  and  tlie  defendant  own  ad- 
joining tracts.  In  1886  the  predeceisor  in  title 
of  the  defendant  gave  F.  a  lo-year  ground  lease 
expiring  on  October  13,  1901.  In  1®7  the  pred- 
ecessors in  title  of  the  plaintiffs  gave  F.  an  ease- 
ment in  the  wall  of  the  building  on  their  tract, 
and  an  easement  of  way  for  a  sewer,  for  which 
F.  was  to  pay  a  stipulated  amount  yearly.  The 
easements  by  their  terms  expired  on  October  13, 
1901.  F.  mortgaged  the  ground  lease  in  1891, 
the  mortgage  was  foreclosed,  title  was  held  in 
the  interest  of  F.  through  various  conveyances 
until  1897,  when  a  transfer  was  made  to  the 
son  of  the  reversioner,  who  apparently  took  in 
hia  interest:  the  transfer  being  in  effect  a  sor- 
lender  by  B\  and  a  release  of  him  by  the  rever- 
sioner. The  reversioner  took  possession.  He 
conveyed  to  the  defendant  in  1915.  Nothing 
was  paid  for  the  use  of  the  easements  after  1806 
or  1897.  The  defendant  claims  that  it  has  title 
to  the  easements  by  adverse  possession.  The 
plaintiffs  'claim  restitution  and  a  recovery  of 
the  value  of  the  use.  Judgmmt  was  entered  in 
accordance  with  the  claim  of  the  t^intiffs. 

2.  EASianiMTS  «s>24— Convbtarcx  of  Doia- 
NANT  Ebtatk — MoBTOAej;— Appustenances. 

An  existing  easement  passes  by  a  convey- 
ance of  the  dominant  estate  to  which  it  is  ap- 
purtenant The  wall  and  sewer  easements  pass- 
ed by  the  mortgage  and  ita  foreclosure  and  the 
subsequent  transfers. 

3.  Easembnts  i8=>28(1)— Timb— Tebmination. 

The  ground  lease  was  the  dominant  estate. 
There  cannot  be  created  in  favor  of  an  estate  for 
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years  an  easement  which  will  survive  it  and 
bind  the  reversion  or  the  servient  estate.  The 
easements  were  at  an  end  as  early  as  October 
13,  1901,  and  the  reversion  and  the  servient  es- 
tate were  not  bound  by  them  or  by  the  cove- 
nants in  the  instruments  creating  them. 

4.  Ea8emej<;t8  ®=336(3)— Adverse  Possession 

—Evidence. 
The  finding  that  the  defendant  does  not  have 
the   easements   by    adverse   possession    is   sus- 
tained. 

5.  Easements  ®=>36(3)— Action  fob  Hestito- 
TioN— Finding — Evidence. 

The  finding  that  the  defendant  used  the  ease- 
ments under  an  agreement  implied  in  fact  to 
pay  for  their  use  is  not  sustained. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Cliarles  C.  Houpt,  Judge. 

Action  by  Jacob  Leutbold,  Jr.,  and  others, 
against  the  John  A.  Stees  Company.  Judg- 
ment for  plalnttfCs,  and  defendant  aK>eals. 
Modified  and  afDrmed. 

Harold  Harris,  of  St.  Paul,  for  appellant. 
B.  H.  Schrlber,  of  St.  Paul,  for  respond- 
ents. 

DIBBLL,  J.  Action  for  the  restitution  of 
two  easements  claimed  by  the  defendant 
in  the  premises  of  the  plaintiffs  and  for  the 
recovery  of  the  reasonable  value  of  their  use. 
There  was  Judgment  for  the  plaintiffs  for 
restitution  and  for  the  recovery  of  the  value 
of  the  use.    The  defendant  appeals. 

[1]  1.  In  1886  WUUam  F.  Davidson,  the 
predecessor  In  title  of  the  plaintiffs,  and 
John  A.  and  Washington  M.  Stees,  the  prede- 
cessors in  title  of  the  defendant,  were  owners 
of  adjoining  tracts  of  land  fronting  norther- 
ly on  Fourth  street  between  Wabasha  and 
Cedar  streets  in  St.  Paul.  The  Davidson 
tract  was  the  westerly  one.  A  building  upon 
It  had  Its  easterly  wall  along  the  easterly 
line. 

The  Stees  gave  one  Frost  a  ground  lease 
running  for  15  years  from  October  13,  1886. 

On  May  1,  1887,  Frost  and  Davidson  en- 
tered Into  a  contract  whereby  the  former 
was  given  the  right  to  use  the  easterly  wall 
of  the  Davidson  building  as  a  wall  for  a 
three-story  building  which  he  was  construct- 
ing. For  this  right  he  was  to  pay  $150  per 
year.  A  little  later  in  the  same  year  Frost 
obtained  the  right  to  make  use  of  the  Dav- 
idson property  for  a  sewer  connection.  For 
this  right  he  was  to  pay  -$50  per  year.  These 
easements  were  to  mn  for  15  years  from  Oc- 
tober 13,  1886;  that  is,  they  were  to  expire 
when  the  ground  lease  expired. 

In  1891  Frost  mortgaged  his  ground  lease 
to  one  Dickson.  This  mortgage  was  fore- 
closed In  1892  and  Dickson  purchased.  Be- 
fore the  expiration  of  the  redemption  period 
the  certificate  was  assigned  to  one  Marvin 
who  held  for  Frost  In  1894  Marvli)  con- 
veyed to  one  Nicholas,  who  also  held  for 


Frost;  and  he  in  1807  conveyed  to  Charles 
Stees,  a  son  of  John  A.  Stees.  Frost  contin- 
ued in  possession  until  1896  or  1887.  When 
Nicholas  conveyed  to  Charles  Stees,  the  latter 
agreed  to  save  him  harmless  from  the  obliga- 
tions of  the  ground  lease,  and  at  the  same 
time  John  A.  Stees,  who  in  180i  had  acquir- 
ed the  Interest  of  Washington  M.  Stees,  re- 
leased him  from  its  oUigations.  It  is  dear 
that  this  transaction  as  betweoi  Stees  and 
Frost  was  the  surrender  of  the  ground  lease. 
The  evidence  indicates,  and  perhaps  conclu- 
sively shows,  that  Charles  Stees  had  no  ac- 
tual interest.  In  1007  he  quitclaimed  to  John 
A.  Stees.  In  1915  John  A.  conveyed  by  war- 
ranty to  the  defendant. 

John  A.  Stees  was  In  possession  from  1806 
or  1897  on,  and  thereafter  nothing  was  paid 
for  the  use  of  the  easements.  They  expired 
by  their  terms  on  October  13,  1901.  Their 
use  was  continued.  In  1903  or  100*  Stees 
asked  Watson  P.  Davidson,  then  the  owner, 
If  he  was  going  to  ask  pay  and  was  told 
that  pay  would  not  be  asked  if  the  Frost 
building  was  not  built  higher.  In  1912  some 
sort  of  a  demand  was  made  by  the  attorneys 
of  the  storage  company.  Aside  from  the 
bare  fact  of  a  demand  the  evidence  gives  no 
Information. 

The  defendant  claims  that  It  now  has 
the  easements  by  adverse  possession.  The 
court  found  against  It^  claim  and  awarded 
restitution  and  a  recovery  of  the  reasonable 
value  of  the  use  from  the  time  it  acquired 
title  and  took  possession. 

[2]  2.  An  existing  easement  passes  by  a 
conveyance  of  the  dominant  estate  to  which 
It  Is  appurtenant.  Jones,  Easements,  S|  20- 
25;  2  Jones,  Real  Prop.  Conv.  §  1640;  2 
Washburn,  Real  Prop.  |  1234;  1  Tiffany, 
Real  Prop.  |  393 ;  14  Cyc.  1184 ;  9  R.  C.  n. 
803. 

The  wall  and  sewei*  easements  passed  by 
the  mortgage  and  foreclosure.  Swedish-Am. 
Nat.  Bank  v.  Connecticut,  etc.,  Co.,  83  Minn. 
B77,  86  N.  W.  420.  They  passed  by  the  sub- 
sequent conveyances.  St  Anthony,  etc.,  Co. 
v.  Minneapolis,  etc.,  '41  Minn.  270,  43  N.  W. 
56;  Northern  Pacific  Ry.  Co.  v.  Duncan,  87 
Minn.  91,  91  N.  W.  271;  Schlag  y.  Gooding, 
98  Minn.  201,  108  N.  W.  11. 

The  mortgage  in  its  habendum  clause  nsed 
the  term  "appurtenances,"  and  similar  lan- 
guage was  used  In  the  subsequent  transfers. 
The  term  "appurtenances"  is  an  apt  one  for 
conveying  an  easement,  but  Its  use  is  un- 
necessary to  transfer  fin  existing  easement 
actually  appurtenant  See  Jones,  Easements, 
f  23,  and  authorities  dted  above, 

The  existence  of  the  easements  was  never 
denied  and  there  is  no  dispute  as  to  the  gen- 
eral principles  Just  stated.  They  are  Im- 
portant upon  features  of  the  case  yet  to  be 
considered. 

[3]  3.  An  estate  tor  years  may  be  a  douil- 
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nant  estate  or  a  servient  estate;  but  tbere 
cannot  be  created  In  lavor  of  an  estate  for 
years  an  easement  extending  beyond  its  life 
and  Unding  tbe  reversion  or  the  servient  es- 
tate. See  Newhofr  r.  Mayo,  48  N.  J.  Eq. 
(ilO,  23  Atl.  205.  27  Am.  St  Rep.  465;  Leigh 
v.  Garysburg  Mfg.  Oa.  132  N.  C.  167,  43  S. 
E.  632;  Hoffman  t.  Savage.  15  Mass.  130. 

Tbe  Frost  ground  lease  of  the  Stees  prop- 
erty was  the  dominant  estate  and  the  David- 
son property  was  the  servient  estate.  The 
reversion  Id  the  Stees  property  was  not  the 
dominant  estate,  nor  was  it  an  estate  la 
privity  with  the  servient  estate.  Upon  tbe 
terminatlcm  of  the  easements,  which  was  at 
least  as  early  as  October  13,  1901,  the  date 
lized  in  the  iastruments  granting  them,  no 
obligation  rested  upon  tbe  servient  estate  to 
permit  a  further  use  by  any  one.  The  dom- 
inant estate  was  gone.  No  right  of  use  pass- 
ed to  the  revensioDer  and  no  obligation  rest- 
ed upon  him  to  continue  the  use,  or  to  pay 
for  It  in  accordance  with  the  terms  fixed  by 
the  contracts  creating  the  easements.  The 
reversioner  was  not  in  the  position  of  a 
tenant  holding  over.  He  was  not  in  privity 
'  with  the  servient  estate  and  held  his  fee 
dlschaiiged  of  the  ground'  lease  to  which  the 
easements  were  appurtenant. 

[4]  4.  The  defendant  claims  that  it  ac- 
quired the  easements  by  adverse  [wssession. 
Tbe  court  found  against  its  contrition.  It 
could  not  have  found  differently.  When  its 
predecessors  commenced  holding,  upon  the 
expiration  of  the  ground  lease,  they  held  as 
licensees.  The  holding  has  never  since  been 
hostile  or  adverse.  The  conversation  be- 
tween Davidson  and  Stees,  to  which  we  have 
adverted,  Is  in  itself  suflBclent  to  disprove  an 
adverse  holding. 

[5]  5.  The  court  found  that  the  defendant, 
during  the  period  of  its  ownership  of  the 
Stees  tract,  used  the  easements  under  an 
implied  promise  to  pay  rental  therefor  and 
that  the  reasonable  rental  was  tbe  rate  fixed 
in  the  contracta  of  1887. 

We  And  ourselves  unable  to  reach  this 
conclusion.  As  before  noted  neither  the  de- 
fendant nor  its  predecessor  held  over  after 
the  termination  of  the  easements.  There 
was  no  estate  with  which  the  reversioner 
was  in  privity.  The  reversioner  held  with- 
out objection  as  a  licensee.  The  Implied 
promise  to  pay,  if  there  was  one,  was  one 
Implied  in  fact ;  that  is.  It  was  an  agreement 
coming  as  a  result  of  the  meeting  of  minds. 
The  law  Implied  no  promise.  The  circum- 
stances seem  to  us  conclusively  to  negative 
an  agreement  to  pay.  Nothing  was  paid  for 
over  20  years  prior  to  suit  brought  There 
was  no  effort  to  collect,  nor  suggestion  that 
there  was  anything  to  collect,  except  the  In- 
definite demand  by  the  storage  company  In 
i912  in  reference  to  which  we  are  given  no 
helpful  light  The  statement  of  Davidson 
to  Stees  In  1908  or  1904  negatives  a  meet- 


ing of  minds  upon  an  agreement  to  pay. 
The  practical  construction  of  the  parties 
for  all  these  years  is  altogether  against  the 
present  assertion. 

'  We  are  in  accord  witli  tbe  trial  court,  ex- 
cept upon  the  question  of  a  recovery  for  the 
use.  The  provision  for  such  recovery  is  In 
the  first  paragraph  ot  the  Judgment.  Except 
as  to  this  the  Judgment  is  correct  The  Judg- 
ment is  modified  by  striking  out  the  first 
paragraph,  and  as  so  niodifled  it  is  afiSrmed. 
Judgment  modified  and  affirmed. 


DAVIS  V.   GODART  et  al.     (No.  21018.) 
(Supreme  Court  of  Minnesota.    Dec.  13,  1918.) 

(Sullaiu*  ty  the  Court.) 

1.  Vkndob  and  Ptjbchaser  <8=»18(3)— Option 
TO  Havb  Purchase  Price  Retdbnei>— Rka- 
soNABLX  Tike. 

An  agreement  by  plaintiff  to  purchase  land, 
with  a  provision  that,  if  the  purchaser  desires 
to  relinquish  the  land  at  the  end  of  one  year 
from  the  data  of  the  contract,  the  amount  paid 
thereon  will  be  returned  to  hiin,  aCFords  plain- 
tiff a  reasonable  time  after  the  expiration  of 
the  year  in  which  to  exercise  the  option. 

2.  Vendor  and  Pubohaseb  <8=>341  (4)— Op- 
tion TO  Have  Purobiask  Monby  Returned 
—Reasonable  Time— Question  fob  Jury. 

Under  the  circumstances  diaclosed  by  the 
evidence,  the  question  of  what  constituted  a 
reasonable  time  was  a  question  of  fact  for  the 
jury. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Hugo  O.  Hanft  Judge. 

Action  by  David  Davis  against  Walter 
Godart  and  others.  From  a  Judgment  for 
defendants  upon  a  directed  verdict  plain- 
tiff appeals.  Reversed,  and  new  trial 
granted. 

Harris  Ridiardson,  of  St.  Paul,  and 
Charles  N.  Brown,  of  Madison,  Wis.,  for 
appellant 

Morphy,  Bradford  &  Cummins  and  Allen 
&  Straight  all  of  St  Paul,  for  respondents. 

QUINN,  J.  Aetlon  to  recovw  the  sum  of 
$61,200  paid  by  plaintiff  to  defendants  under 
a  contract  for  the  sale  of  636  acres  of  land 
in  tte  Saskatchewan  region.  At  the  close 
of  plaintiff's  case  defendants  rested,  and 
requested  the  court  to  direct  a  verdict  in 
their  favor,  which  was  granted.  From  a 
Judgraest  entered  thereon,  plaintiff  appealed. 

It  appears  that  the  plaintiff  resided  near 
Madison,  In  the  state  of  Wisconsin.  In 
September,  1912,  he  came  to  St  Paul  and 
went  with  tbe  defendants  oa  an  excursloii 
into  Canada,  looking  for  land.  Thereafter 
he  ^gned  an  earnest  money  contract,  dated 
October  4,   1912,    with   defendants,   for   the 
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purchase  of  the  land  referred  to,  wMch  call- 
ed for  the  execution  of  a  final  contract. 
Accordingly  thereafter  the  defendants  pre- 
pared a  contract  in  duplicate  and  forwarded 
It  to  the  plaintiff's  hank  in  Wisconsin  for- 
execution.  On  account  of  some  omissions, 
the  correction  of  which  required  some  little 
time,  the  plaintiff  did  not  sign  the  same  un- 
til about  October  24,  1912.  This  contract 
bore  the  same  date  as  the  earnest  money 
contract,  and  contained  the  following  pro- 
vision: 

"It  is  hereby  agreed  •  •  •  that,  if  pur^ 
chaser  •  •  •  desires  to  relinquish  the  land 
at  the  end  of  one  year  from  the  date  of  this 
contract,  the  amount  paid  thereon  by  the  pur- 
chaser will  be  returned  to  him  with  interest  on 
the  same  at  6  per  cent." 

This  clause  was  considered  by  this  court 
upon  a  former  appeal  (131  Minn.  221,  154  N. 
W.  1091),  and  was  construed  as  not  requir- 
ing the  option  to  be  exercised  within  or  at 
the  end  of  one  year  from  its  date;  that  the 
word  "at,"  as  used  therein,  meant  "after," 
and,  since  the  election  might  have  been  made 
after,  it  would  be  sufficient  If  made  within 
a  reasonable  time  after,  the  expiration  of 
the  year. 

[1,  Z]  Plaintiff  was  absent  from  his  home 
state  from  the  1st  until  the  4th  day  of  Oc- 
tober, 1913.  He  arrived  In  St  Paul  on  the 
morning  of  October  16th,  when  he  received 
the  contract  in  question,  which  reached  St. 
Paul  on  the  6th  of  October  by  registered 
mall.  On  the  same  day,  October  16th,  he 
left  a  letter  with  the  clerk  in  defendants' 
office,  notifying  them  that  he  wished  to  re- 
linquish the  land.  October  20tfa,  defendants, 
by  letter,  acknowledged  receipt  of  the  plain- 
tUTs  letter  of  the  16th,  stating  that  the  right 
to  relinquish  had  expired  October  4th,  and 
that  plaintiff  had  forfeited  that  right.  The 
trial  court  refused  to  allow  plaintiff  to  show 
how  long  he  had  been  absent  from  home  at 
the  time  he  arrived  In  St  Paul,  and  the 
attendant  drcumstanccs,  or  how  the  con- 
tract came  to  be  mailed  to  him  at  St  Paul. 

The  law  of  the  case  was  settled  upon  the 
former  appeal.  Under  that  decision  It  was 
unnecessary  for  plaintiff  to  take  any  action 
until  the  explratl(Hi  of  the  year.  He  then 
had  a  reasonable  time,  under  the  circum- 
stances of  the  case,  In  which  to  exercise  the 
option.  Plaintiff  resided  in  the  state  of  Wis- 
consin; the  defendants,  in  the  dty  ot  St 
Paul.  The  land  Is  in  Saskatchewan.  The 
parties  spent  but  a  few  honrs  In  that  vicin- 
ity while  viewing  the  premises  In  Septem- 
ber, 1912.  Plaintiff  left  his  home  four  days 
prior  to  the  expiration  of  the  year;  he  was 
outside  of  his  state.  The  contract  was  for- 
warded by  registered  mall  to  St.  Paul,  wb»e 
it  arrived  on  the  6th.  He  did  not  reach  St 
Paul  until  the  16th;  why  does  not  appear. 
What  would  be  a  reasonable  time  after 
the  expiration  of  the  year,  under  the  cir- 


cumstances, was  a  question  of  fact  He  was 
not  necessarily  compelled  to  exercise  the  op- 
tion on  the  first  business  day  following  the 
expiration.  The  contract  does  not  so  pro- 
vide. To  so  hold  would  be  to  establish  an 
arbitrary  rule.  It  would  be  tantamount  to 
holding  that  no  excuse  whatever  could  be 
given  for  not  exercising  the  option  dnring 
that  day.  If  the  plaintiff  was  endeavoring 
to  exercise  the  opHon  after  leaving  his  home 
on  October  1st,  and  was  unavoidably  pre- 
vented from  so  doing,  we  think  he  should 
have  been  permitted  to  show  the  fact.  It 
does  not  appear  that  there  was  any  changre 
In  the  value  of  the  land,  or  that  the  de- 
fendants would  be  in  any  way  injured.  The 
contract  and  circumstances,  we  think,  were 
such  as  to  raider  the  question  of  what  was 
a  reasonable  time  one  of  fact  for  the  Jury. 
La  Dow  v.  Bement  &  Sons,  119  Mich.  685, 
79  N.  W.  1048,  45  L.  R.  A.  479;  Rogers  v. 
Burr,  97  Ga.  10,  25  S.  B.  339.  The  state- 
ment found  In  Matson  v<  Bauman,  139  Minn. 
296,  186  K  W.  343,  to  the  effect  that  we 
held  on  the  former  ai>peal  in  this  case  that 
a  year  was  not  an  unreasonable  time  was 
not  strictly  correct  It  was  not  so  decided. 
The  Judgment  Is  reversed,  and  a  new 
trial  granted. 


STATE  v.  HARTDNG.    (No.  a044.) 
(Supreme  Court  of  Minnesota.    Dee.  IS,  191S.) 

(Sylldbu*  by  tht  Court.) 

1.  CsnnNAL  Law  «=304(2)— Wae  ®=>4— Dis- 
cotTBAGiNG  Assistance  to  GovEBNsntWT  — 

SUFFXCMNOT  OV  EVIDKITCK  —  JUDICIAL  No- 

TiCB— EnsTBiTOB  or  Was— Aqknot  Absist- 

INO  Uhitkd  States  in  Was. 
The  evidence  in  this  case  is  sufficient  to 
sustain  a  conviction  of  the  offense  of  advocat- 
ing that  the  citizens  of  this  state  should  not  aid 
or  assist  the  United  States  In  carrying  on  the 
war  with  the  public  enemies  of  the  United 
States.  The  evidence  showed  that  language  was 
used  tending  to  obstruct  the  work  of  procuring 
subscriptions  to  the  Red  Croaa  Society.  The 
court  will  take  judicial  notice  that  the  United 
States  was  at  war  with  Germany  In  Jnne^  1917, 
and  that  the  Red  Cross  Society  was  an  agency 
by  whidi  the  citizens  of  the  whole  United  States 
were  assisting  the  United  States  in  carrying  on 
the  war. 

2.  IWnrCTMBKT  AWD  Infobmation  «=»101  — 
DiscouBAeiira  Aid  to  United  States  — 
Aixeoations. 

It  was  not  necessary  that  the  indictment 
allege  the  names  of  the  persons  to  whom  de- 
fendant's language  was  addressed. 

3.  WrrwESSES  «=3269(4)  —  CB088-EXAia.tA- 
TioNS— Scope. 

In  view  of  the  testimony  given  by  defendant, 
it  was  not  error  to  cross-examine  him  as  to 
pro-German  utterances  made  after  the  date  oi 
the  language  diarged  in  the  indictment 
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4.  War  «=s>4— DicKHytTBAoiNO  An>  to  UmTED 
States— Rko  Oaoas  Woek— Ducbepanoies 
OF  Lanocaok. 

Discrepancies  of  languafe  in  describing  the 
Hod  Cross  organization,  for  wlilcli  funds  were 
being  aollcited,  were  nnimportant.  There  was 
no  error  in  reertricting  tbe  esaaiination  in  ref- 
erence to  tbfl  scope  of  tbe  activity  of  sooh  organ* 
ization. 

5.  WiTNEBns  «=3319  —  KxoLUBioir  or  Bvi- 

DXNCX. 

It  was  not  error  to  strike  out  testimony  on 
an  immaterial  point,  introduced  for  the  purpose 
of  impeachment. 

Holt,  J.,  dissenting. 

Appeal  from  District  Court,  Haitiii  Ooon- 
ty;   CM.  TUrt,  Jndge. 

C)iarles  H.  Hartung  was  convicted  of  the 
statutory  offense  of  advocating  that  dtl/ens 
of  the  state  ebould  not  assist  tbe  United 
States  in  carrying  on  the  war  with  its  public 
enemies,  and  he  appeals.    Affirmed. 

John  F.  Bemhagen,  of  Minneapolis,  for  ap- 
pellant. 

Clifford  li.  Hilton,  Atty.  Gen.,  James  E. 
Markham,  Asst.  Atty.  Oen.,  and  Albert  R. 
Allen  and  L.  J.  Seifert,  both  of  Fairmont, 
for  the  State. 

HAXIiAM.  J.  [1]  1.  Defendant  was  coa- 
victed  of  violation  of  tho  provisions  of  sec- 
tion 3,  chapter  463,  Laws  of  1017  (Uen.  St. 
Supp.  1917,  {  8521—3).    This  section  reads: 

"It  shall  be  unlawful  for  anv  person  to  teach 
or  advocate  *  *  *  by  oral  speedi  that  the 
dtisens  of  this  state  should  not  aid  or  assist  tbe 
United  States  in  prosecuting  or  carrying  on  war 
with  the  public  enemies  of  the  United  States." 

Tbe  ^tedfic  charge  in  the  indictment  is,  in 
snbstance,  that  at  the  village  of  Welcome, 
Martin  county,  Minnesota,  on  June  6,  1917, 
while  tbe  country  was  at  war  with  Germany, 
and  while  the  dtizens  of  this  state  were  en- 
deavoring to  obtain  salracriptions  for  the 
work  of  tbe  Bed  Cross  Society  to  assist  in 
carrying  on  tbe  war,  defendant  said  to  and 
In  tbe  bearing  of  citizens  soliciting  such  sub- 
acrlptiena: 

"Yon  are  working  for  the  wrong  side.  Gei^ 
many  is  right  in  this  war,  and  I  will  not  help 
the  wrong  side.  I  will  not  give  a  cent  unless 
this  money  is  going  to  Germany." 

The  evidence  on  behalf  of  the  state  Is  that 
Red  Cross  solicitors  of  the  village  of  Wel- 
come approached  defendant  on  a  street  of 
the  village  and  asked  him  for  a  subscrip- 
tion, and  that,  in  response,  defendant,  in  the 
presence  of  tbe  solicitors  and  a  number  of 
dtlceas,  used  language  substantially  as 
diarged. 

Tbe  evidence  is  snffident  to  sustain  the 
conviction.  We  take  Judldal  notice  of  the 
fact  that  tbe  United  States  was  at  war  with 
Germany  in  Jime,  1917,  and  that  the  Red 
Crocw   Sodety  was  an  agency  by  which  tbe 


dttsens  of  Minnesota  end  of  the  wh<rie  Volt- 
ed  States  were  assisting  the  United  States 
in  prosecuting  and  carrying  on  the  war.  By 
the  language  used,  defendant  dearly  advo- 
cated that  the  dtizens  of  this  state  slioald 
not  aid  or  assist  the  United  States  in  prose- 
cuting or  carrying  on  the  war.  Thdr  nat- 
ural and  nbcessary  effect  wa«  to  that  end. 
See  State  v.  Freerks,  168  N.  W.  23. 

[2]  2.  Defendant  complains  that  the  in- 
dictment does  not  allege  tbe  names  of  tbe 
persons  to  whom  the  offensive  remarks  were 
addressed. 

The  Constitution  gives  to  defendant  tbe 
rlgfat .  "to  be  informed  of  the  nature  and 
cause  of  the  ttccui^atlon  •  •  •  against 
him."  Const,  art.  1,  |  6.  The  statute  pro- 
vides that  the  Indictment  must  ccmtain  "a 
stntonent  of  the  acts  constituting  tbe  of- 
fense." 6.  S.  1913,  §  9134.  Tbe  real  ques- 
tion is  whether.  In  view  of  tbe  omission  com- 
plained of,  the  Indictment  complies  with  the 
requirements  of  these  sections.  We  think  it 
does. 

These  sections  make  It  necessary  that  tbe 
indictment  shall  allege  every  essential  act 
descriptive  of  the  offense.  State  v.  McDon- 
ald, 105  Minn.  251,  117  N.  W.  482.  The  of- 
fense charged  is  that  defendant  did  "tendi 
and  advocate  by  oral  speech"  tbe  doctrines 
complained  of.  While  of  course  hearers  are 
necessary  to  cwistitute  tbe  offense  charged, 
the  names  of  the  particular  hearers  consti- 
tute no  element  of  the  offense.  An  allega- 
tion of  the  names  of  the  hearers  may  some- 
times be  useful  to  inform  the  defendant  of 
the  occasion  on  which  the  words  are  alleged 
to  have  been  uttered,  but  the  occasion  was 
sufficiently  indicated  by  other  language  in 
this  Indictment  Tlje  indictment  alleged  that 
tbe  language  was  addressed  to  the  citizens 
at  Welcome  who  were  on  June  6,  1917,  en- 
deavoring to  obtain  subscriptions  of  money 
for  the  Red  Cross  Sodety.  We  are  of  the 
opinion 'that  this  was  suffident  The  addi- 
tion of  names  would  have  added  little  of 
practical  value  to  defendant. 

There  is  not  a  suggestion  that  defendant 
was  misled  or  was  in  the  daiic  as  to  the  oc- 
casion on  which  the  language  wae  dalmed 
to  have  be&a  uttered.  Defendant  produced 
several  witnesses  who  were  present  on  that 
occasion.  There  is  no  daim  that  be  was 
hampered  in  procuring  witnesses  by  lack  of 
information  in  the  indictment.  There  can 
be  no  serious  claim  that  there  was  any  omls- 
Bi<m  which  tended  to  prejudice  the  substan- 
tial rights  of  tbe  defendant  on  the  merits 
and  the  indictment  should  accordingly  be 
sustained.  .  G.  S.  1913,  |  9143. 

Onr  position  is  sustained  by  authority.  In 
prosecutions  for  passing  count«felt  coin  un- 
der a  federal  statute  making  it  a  crime  to  pass 
such  counterfeit,  with  intent  to  defraud  any 
person  whatever,  it  has  been  held  not  neces- 


43>For  other  cases  sea  same  topic  and  KEY-NVUBER.  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


714 


169  NOKTHWESTEBN  REPORTER 


(Minn. 


sary  that  the  indictment  name  the  person  to 
whom  the  coin  was  given.  United  States  y. 
Bejandlo,  1  Woods,  294,  Fed.  Cas.  Na  14,561. 
In  prosecutions  for  criminal  libel  it  has  been 
held,  though  not  universally,  that  an  indict- 
ment is  not  Jatally  defective  in  falling  to 
state  the  mode  of  publication.  State  v. 
nowd,  39  Kan.  412,  18  Pac.  483;  Rattray  v. 
State,  61  Mlsa  37T.  In  United  States  v. 
Pierce  (D.  C.)  245  Fed.  888,  a  prosecution  un- 
der tlie  federal  Espionage  Act  for  circulating 
false  reports  and  soliciting  persons  with  the 
intent  of  obstructing  enlistment,  the  court 
even  refused  to  require  the  government  to 
furnish  a  bill  of  particulars  giving  the 
names  of  the  persons  solicited.  Decisions  in 
cases  of  assault,  larceny,  and  the  like  are  not 
pertinent  here.  In  such  cases  the  name  of 
the  injured  person  is  held  to.  be  a  necessary 
part  of  the  description 'of  the  olFense.  The 
distinctions  pointed  out  in  State  v.  Blake- 
ley,  83  Minn.  432,  86  N.  W.  419,  are  valu- 
able. 

[3]  3.  On  cross-examination  of  the  defend- 
ant, the  prosecutor  asked  this  question : 

"And  did  you  say  to  them  (two  men  soliciting 
subscriptions  for  bonds)  about  the  24tb  of  last 
•  •  *  October  (1917)  that  you  didn't  think 
this  country  had  any  business  to  go  down  there 
and  bother  Germany,  that  Germany  wasn't  com- 
ing over  here  to  bother  us?" 

Objection  to  this  question  was  overruled. 
After  questioning  the  date,  defendant  said, 
"I  think  I  did."  This  ruling  is  assigned 
as  error.  Defendant  had  testified  without  ob- 
.lection  that  he  had  said  Germany  was  right 
in  the  beginning  of  the  war.  He  was  asked: 
"You  have  always  claimed  that  America  was 
wrong  and  -Germany  right  In  this  war, 
haven't  you?"  He  answered:  "I  don't  know 
that  I  have  towards  the  last"  Then  follow- 
ed the  question  assigned  as  error. 

We  think  the  examination  was  all  germane 
to  the  issue.  The  evidence  tended  to  show  a 
continued  state  of  mind  and  .habit  of  speech. 
It  showed  inclination  to  commit  an  offense 
of  the  character  charged,  and  had  some  ten- 
dency to  corroborate  the  evidence  of  the 
state's  witnesses  and  to  show  the  guilt  of 
the  defendant  of  the  crime  charged.  See 
State  v.  Ames,  90  Minn.  183,  192,  96  N.  W. 
330.  It  also  tended  to  contradict  or  weaken 
the  force  of  the  testimony  defendant  had 
previously  given  and  on  that  ground  was 
properly  received.  State  v.  Klitzke,  46  Minn. 
343,  49  N.  W.  54. 

[4]  4.  Defendant  complains  that  he  was 
limited  in  his  inquiry  as  to  the  scope  of  the 
activity  of  the  Red  Ooss  Society  and  its 
relation  to  the  army  of  the  United  States; 
that  evidence  was  received  as  to  the  func- 
tion of  the  "American  Red  Cross  Society," 
whereas  the  Indictment  used  the  words  "Red 
Cross  Society,"  and  he  lays  stress  on  some 
evidence  that  there  was  no  chapter  of  the 
American  Red  Cross  Society  In  Welcome  at 
the  time  this  offense  was  committed.    We  do 


not  regard  these  discrepandea  as  Important. 
The  general  activities  of  the  Red  Cross  or- 
ganization are  matter  of  common  knowledge. 
It  is  a  loose  organization,  embracing  millions 
of  people.  Whether  there  was  a  regnlarly 
organized  chapter  of  the  society  matters 
little.  When  the  defendant  was  charged 
with  discouraging  and  obstructing  the  pro- 
curing of  subscriptions  for  carrying  on  "Bed 
Cross"  activities,  the  charge  was  plain  and 
well  understood. 

[(]  6.  A  witness,  Emtl  Krahmer,  called  to 
"Impeach"  the  witnesses  for  the  state,  testi- 
fied that  an  argument  arose  between  Dr. 
Strobel,  who  was  soliciting  subscriptions,  and 
the  witness,  as  to  the  comparative  efficiency 
of  American  and  German  schools.  The  tes- 
timony was  stricken  out.  The  ruling  was 
right.  The  testimony  was  on  an  immaterial 
matter  and  was  not  admissible  even  for  pur- 
pose of  impeachment. 

Order  affirmed. 

BOLT,  X  I  dissent.  In  my  opinion,  the 
evidence  falls  to  show  a  violation  of  section  3 
of  chapter  463,  Laws  1917  (Gen.  SL  Supp.  1917. 
i  8521—3).  It  appears  that  the  defendant 
lived  In  a  small  village.  He  was  an  elderly 
man,  perhaps  with  some  leisure  time.  After 
supper  he  walked  up  to  one  of  the  stores 
and  took  a  seat  on  a  chair  or  box  potslde 
the  door;  another  resident  of  the  village 
seated  himself  on  the  other  side  of  the  door. 
About  this  time  a  committee  of  two  came 
aI(Hig  to  solicit  subscriptions  for  the  Red 
Cross.  They  entered  the  store  and  inter- 
viewed the  storekeeper,  then  came  out  and 
requested  a  contribution  from  defendant  He 
declined,  and  attempted  to  Justify  his  so  do- 
ing by  the  remarks  contained  In  the  indict- 
ment Conceding  defendant  to  be  altogether 
in  the  wrong  from  a  patriotic  standpoint 
I  do  not  think  the  law  was  ever  Intended  t» 
punish  a  person  for  stating  his  reasons,  bad 
though  they  be,  for  refusing  to  comply  with 
a  request  to'  r«ider  that  aid  to  the  conduct  of 
the  war  which  the  government  had  indicated 
should  be  given.  It  is  only  when  a  person 
designedly  teaches  or  advocates  that  others 
shall  not  aid,  or  when  his  utterances,  even 
though  veiled  and  indirect,  are  such  that  the 
Jury  may  find  that  the  necessary  result  Is 
to  tea<di  or  persuade  citizens  not  to  aid,  that 
the  law  steps  in.  The  remarks  of  defendant 
were  casual,  and  were  not  made  In  an  effort 
to  influence  others,  but  simply  as  an  answer 
to  a  request  then  made  of  Mm. 

It  also  seems  to  me  that  the  cross-exam- 
ination of  defendant  concerning  his  alleged 
remarks  upon  being  solicited  to  buy  Libert.v 
Bonds  several  months  after  speaking  the 
words  upon  which  he  was  tried,  and  the 
state's  rebuttal  contradicting  his  answers  on 
such  cross-examination,,  trenches  upon  the 
rules  governing  the  admissibility  of  testimony 
In  criminal  trials. 
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OI>ETZKT  V.  GREAT  NORTHERN  RY.  CO, 
(two  cases).    (Nos.  21120,  21121.) 

(SapKme  Court  of  Minnesota.    Dec.  13,  191S.) 
(Byttahu*  Iv  the  Court.) 

1.  AFPEAI.  and  EiBBOK  9=>S63— MOTION  FOB 
JTJDGUENT  NOTWITHSTANDINO  VERDICT— RE- 
VIEW. 

As  defendant  asks  for  judgment  notwith- 
standini;  the  verdict,  but  does  not  ask  for  a 
new  trial,  the  only  question  presented  is  wheth- 
er there  was  any  competent  evidence  to  support 
the  verdict. 

2.  Cabriehs  «=320(24)— Injury  to  Pa$sek- 
okr—Negogencr— Question  for  Jury. 

Where  defendant  permitted  baggage  to  re- 
main in  the  aisle  of  a  car,  wlilch  was  so  crowd- 
ed that  many  passengers  were  standing  in  the 
aisle,  and  a  passenger  making  her  way  through 
the  crowd  fell  over  the  baggage  and  was  injured, 
and  it  does  not  appear  that  defendant  was  un- 
able to  place  the  baggage  where  it  would  not 
endanger  passengers,  the  court  cannot  say  that 
it  conclusively  appeara  that  defendant  was  free 
from  negligence,  although  the  amount  of  travel 
on  this  day  was  so  unprecedented  that  it  could 
not  have  been  foreseen  or  properly  provided  for. 
Appeal  from  District  Coort,  Wright  Ckwn- 
ty;    Daniel  Fish,  Judge. 

Separate  actions  by  Winiam  Oletzky  and 
by  Nora  Oletzky  against  the  Great  Northern 
RaUivay  Company.  Verdict  and  Judgment 
for  each  plaintlfl,  and  defendant  appeals. 
Jndgments  affirmed. 

M.  L.  Countryman,  of  St.  Paul,  and  Cobb, 
Wheelwright  &  Dille,  of  Mlnneapcdls,  for  ap- 
pellant. 

C.  A.  Pidgeon,  of  Minneapolis,  and  F.  E. 
Latham,  of  Howard  Lake,  for  respondents. 

• 

TAYLOR,  C.  [1]  These  two  cases  were 
tried  together  and  are  submitted  to  this 
court  upon  the  same  record.  Nora  Oletzky 
recovered  a  verdict  for  personal  Injuries  sus- 
tnlaed  while  a  passenger  upon  defendant's 
train,  and  William  Oletzky,  her  husband,  re- 
covered a  verdict  for  loss  of  services  and  for 
expenses  Incurred  on  account  of  such  Injuries. 
Defendant  asks  f(>r  Judgment  notwithstand- 
ing the  verdict  in  each  case,  but  does  not 
ask  for  a  new  trial;  consequently  the  only 
question  is  whether  there  is  any  competent 
evidence  reasonably  tending  to  support  the 
verdicts.  Prigge  v*.  Selz,  Schwab  A  Co.,  134 
Minn.  245,  158  N.  W.  975,  and  cases  cited 
therein;  Martin  v.  M.  ft  St.  L.  Ry.  Co.,  138 
Minn.  40>.  163  N.  W.  083;  Hoggartb  v.  M.  & 
St.  1>.  Ry.  Co.,  188  Minn.  472,  164  N.  W.  658 ; 
Dnnn  ▼.  O.  N.  Ry.  Co.,  16»  N.  W.  602,  filed 
Dec^nber  6,  1918. 

(21  On  Saturday,  November  2,  1916,  Mrs. 
Oletzky  boarded  defendant's  train  at  .Browns 
Valley,  as  a  passenger,  for  the  purpose  of  be- 
ing transported  to  Howard  Lake.     She  had 


a  child  wlthkher  not  quite  two  years  of  age. 
When  the  train  left  Browns  Valley,  the  car 
In  which  she  was  riding  was  well  filled  with 
passengers  but  was  not  especially  crowded. 
As  the  train  proceeded,  however,  other  pas- 
sengers boarded  It  until  the  car  was  so  crowd- 
ed  that  men,  women  and  children  were  stand- 
ing In  the  aisle,  and  it  was  difficult  to  pass 
through  the  aisle.  Grips  and  suitcases  were 
placed  In  the  aisle  along  each  side,  and 
this  was  known  to  defendant's  trainuiou. 
Mrs.  Oletzky  bad  occasion  to  take  her  child 
to  the  toilet.  She  attempted  to  return  to  her 
seat  with  the  child  in  her  arms,  and  while 
making  her  way  through  the  crowd  tripped 
over  a  suitcase  in  the  aisle  and  fell,  sustiiin- 
ing  the  injuries  for  which  she  sues.  De- 
fendant practically  concedes  that  under  ordi- 
nary circumstances  it  would  be  chargeable 
with  negligence  for  pwmittlng  the  aisle  to 
be  obstructed  in  the  manner  shown  by  the 
evidence,  but  contends  that  the  ciroinnstnnc- 
es  were  so  extraordinary  and  unusual  on 
this  Saturday  that  it  cannot  be  held  to  have 
been  negligent  In  permitting  its  cars  to  be 
overcrowded  and  the  aisles  to  be  obstructed. 
In  support  of  this  contention  defendant  pre* 
sented  evidence  that  it  was  generally  known 
that  a  nation-wide  strike  on  all  the  railroads 
in  the  country  was  threatened  on  the  follow- 
ing Monday;  that  the  state  fair  opened  on 
Monday;  that  It  had  sufficient  equipment  to 
take  care  of  all  ordinary  emergencies;  that 
In  consequence  of  the  Impending  strike  it  had 
an  unprecedcaited  number  of  travelers  on  all 
the  lines  of  Its  system  on  Saturday;  and 
that  to  accommodate  and  take  care  of  this 
travel  it  made  use  of  all  the  equipment  which 
it  possessed.  As  authority  for  Its  contention, 
defendant  cites  C.  i&  O.  Ry.  Co.  v.  Austin,  1.37 
Ky.  611,  126  S.  W.  144, 136  Am.  St.  Rep.  312, 
Quinn  V.  I.  C.  Ry.  Co.,  51  111.  495,  C.  ft  N.  W. 
Ry.  Co.  V.  Carroll,  5  111.  App.  201,  and  St. 
L.  ft  S.  F.  Ry.  Co.  v.  Petties,  99  Ark.  415,  138 
S.  W.  961.  Conceding  that  the  doctrine  of 
these  cases  would  r^leve  defendant  from  lia- 
bility for  Injuries  resulting  from  overcrowd- 
ing or  inability  to  obtain  seats  under  the  cir- 
cumstances here  disclosed,  yet  where,  as  in 
this  case,  the  Injury  resulted  because  grips 
and  suitcases  were  allowed  to  obstruct  the 
passageway.  It  must  appear  that  defendant 
was  unable  to  place  these  grips  and  suitcases 
where  they  would  not  endanger  passengers 
before  we  can  hold  that  It  conclusively  ap- 
pears as  a  matter  of  law  that  defendant  was 
free  from  negligence.  It  does  not  appear,  at 
least  not  conclusively,  that  defendant  was 
unable  to  remove  these  grips  and  suitcases 
from  the  passageway  and  place  them  where 
they  would  not  endanger  passengers.  The 
evidence  made  a  question  for  the  Jury. 
Judgments  affirmed. 
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OPP  V.  SMITH  tt  aL    (No.  19886.) 
(Supreme  Court  of  Nebraska.    Nov.  30,  1918.) 

fSyllabua  bv  the  Conrt.) 

1.  Taxation  €=s>761— Tax  Deei>— StTmoiEN- 
CY— Compliance  with  Statute. 

A  tax  deed  issued  under  the  act  of  190S 
uson  a  private  tax  sale  made  under  the  act  of 
1879,  and  which  does  not  contain  the  statement 
that  the  land  was  first  offered  at  public  sale, 
is  not  of  itself  sufficient  proof  that  the  sale 
was  in  that  respect  in  compliance  with  the  law 
under  which  it  was  made. 

2.  Taxation  «=»722(2)— Tjjc  Deh)— Running 
or  LruiTATioN^. 

Such  deed  so  issued  will  not  start  the  run- 
ning   of    the    five-year    statute    of    limitations 
against  an  action  to  redeem. 
Morrissey,  C.  J.,  and  Rose,  J.,  dissenting. 

Appeal  from  District  Court,  MorrUl  Coun- 
ty; Hobart,  Judge. 

On  rehearing.    Reversed  and  remanded. 
For  former  oidnlon,  see  102  Neb.  — ,  166 
N.  W.  265. 

G.  J.  Hunt,  of  Bridgeport,  and  Fawoett  & 
Mockett,  of  Lincoln,  for  appellant. 

J.  B.  Phllpott,  of  Mlnatare,  F.  B.  Williams, 
of  Bridgeport,  and  R.  C.  Hunter,  ot  Omaha, 
for  appellees. 

SEDGWICK,  J.  WhMi  this  case  was  In 
this  court  before  (96  Neb.  224, 147  N.  W.  672), 
the  court  found  that  the  action  was  not  bar- 
red by  the  ten-year  statute  of  limitations, 
and  Qie  judgment  was  reversed,  and  the 
cause  remanded,  with  instructions  "to  de- 
termine the  question  of  the  validity  of  the 
tax  deed,  set  out  in  the  pleadings,  and  of  the 
tax  sale  upon  whldi  such  deed  is  based,  and. 
If  the  same  are  found  to  be  void,  to  ascertain 
the  amount  which  plaintiff  should  be  required 
to  pay  In  order  to  redeem  the  lands  in  con- 
troversy, and  to  permit  such  redemption." 
Upon  another  trial,  the  court  again  found 
for  the  defendants  and  dismissed  the  plaln- 
tlflTs  cause  of  action,  and  the  plaintiff  has 
appealed.  This  court  entered  a  judgment  af- 
firming the  judgment  of  the  district  court. 

102  Neb. ,  166  N.  W.  265.    The  principal 

facts  disclosed  by  the  record  are  sufficiently 
stated  in  that  opinion,  and  it  was  there  said 
that: 

"A  valid  sale  could  be  made  under  the  old 
law,  and  a  valid  deed  could  be  executed  under 
the  new.  •  ,*  *  The  land  was  add  under  a 
law  which  had  been  repealed  before  the  deed 
was  executed.  The  rights  of  the  purchaser 
were  preserved  by  tJie  new  law,  whicn  did  not 
require  such  a  recital  in  the  deed.  The  deed, 
whon  executed,  conformed  to  the  requirHnents 
of  the  statute  then  in  force.  It  docs  not  show 
that  plaintiff  was  deprived  of  any  right  granted 
by  either  law." 

It  was  concluded  that  the  deed  is  "valid 
on  Its  face,  within  the  meaning  of  the  special 


statute  of  limitations."  Upon  the  plalntlfTs 
motion  a  r^earlng  was  allowed,  and  the  case 
again  arened  upon  additional  briefs.  Upon 
further  consideration  we  are  satisfied  that  we 
were  in  error  in  our  former  decision.  It  is 
alleged  in  the  amended  petition  that  the  land 
was  sold  by  the  treaswrer  at  private  sale, 
without  first  having  offered  it  at  public  sala 
This  Is  not  specifically  denied  In  the  answer, 
and  there  is  no  allegation  therein  that  the 
land  was  first  offered  for  public  sale.  It  ap- 
pears to  be  conceded  that,  as  a  matter  of  fact, 
the  sale  was  void  for  that  reason,  the  claim 
being  that  the  deed  Issued  under  the  new 
act  was  valid  on  its  face,  and  that  therefore 
the  five-year  statute  of  limitations  provided 
in  the  new  act  applies  In  this  case,  and  that 
the  action  is  therefore  barred. 

[1]  Tlie  act  of  1879  (Laws  1879,  p.  276),  un- 
der which  this  sale  was  made,  required  that 
the  certificate  of  sale  contain  a  statement 
that  the  land  was  offered  at  public  sale  and 
not  sold  for  want  of  bidders,  and  that  this 
certificate  should  be  Issued  in  duplicate,  one 
to  be  delivered  to  the  purchaser  and  the  oth- 
er to  be  filed  with  the  county  clerk,  and  that 
the  record  of  the  same  in  the  county  clerk's 
ofBce  should  be  received  In  evidence,  and 
contained  other  similar  provisions  guarding 
against  the  very  evil  that  is  here  complained 
of.  Among  other  things,  it  required  tliat  the 
deed  Issued  upon  ttiis  certificate  of  sale 
should  contain  the  statement  that  the  land 
was  ofTered  at  public  sale  and  not  sold  for 
want  of  bidders,  and  that  a  deed  so  issued 
under  that  act  should  be  sufficient  proof  tbat 
the  statute  requiring  the  lands  to  be  first  of- 
fered at  public  sale  had  been  complied  with. 
TSierefore  a  deed  issued  under  and  In  compli- 
ance vrtth  that  act  nilght  be  considered  in 
that  respect  valid  upon  Its  face,  and  to  start 
the  imnning  of  the  statute  of  IlmltaUons 
against  an  action  to  cancel  a  deed  for  failure 
to  comply  with  this  essential  requirement  of 
the  law  in  the  matter  of  the  sale  ot  land  for 
taxes.  The  deed  provided  for  in  the  act  ot 
1903  (Laws  1903,  c.  73)  U  not  sufficient  for 
that  purpose.  That  act  does  not  require  that 
the  deed  contain  a  statement  that  the  land 
had  first  been  offered  at  public  sale.  The 
new  act,  as  to  sales  thereunder,  contains  oth- 
er safeguards  against  depriving  the  own»  of 
his  land  by  private  sale,  without  having 
complied  with  this  essential  requirement  that 
it  must  be  first  offered  at  public  sale.  It 
therefore  seems  dear  that  a  deed  executed 
under  the  new  aot  will  not  be  suffidient  evi- 
dence that  the  sale  made  under  the  former 
act  was  made  in  compliance  with  the  law,  and 
this  was  expressly  decided  In  Wells  v.  Bloom, 
96  Neb.  430,  147  N.  W.  1112,  In  which  case  it 
was  held: 

"A  tax  deed  issued  ia  1904,  upon  a  tax  sale 
certificate  Issued  on  a  treasurer's  tax  sale  made 
in  1902,  without  a  previous  compliance  by  thp 
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purchaser  with  the  reqniTCmenta  ofsectioQ  124, 
art.  1,  a.  77,  Comp.  St,  1901,  ia  void,  and  coa- 
fers  upon  the  grantee  in  such  tax  deed  nothing 
more  than  color  of  title." 

[2]  It  follows  that  the  flve-year  statute  of 
UioitatlODS,  provided  in  the  act  of  1903  is 
not  a  bar  to  this  aotion.  The  Judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
mandeu.  for  further  proceedings. 

Reversed  and  remanded. 

MORRISSB;,  O.  J..  and  BOSS,  J.,  dlseeot 
ALDBIOH.  J.,  not  sitting. 


STATE  V.  EMPLOYERS  OF  LABOR  et  al. 
(No.  20451.) 

(Supreme  Court  of  Nebraska.    Nov.  30,  1918.; 

(Syttalu*  Iv  *^«  Court.) 

1.  MONOPOLIXS  «=12(1)— TOBTS  <ft=>10-0oii- 
BINATION  OF  EUFLOTBRa  OB  BMPLOTfiS. 

Employers  of  labor  and  workingmen  have 
equal  rights  to  form  oivanizations  for  their  own 
personal  benefit,  and,  m  the  absence  of  a  con- 
tract (or  a  fixed  term  of  employment,  the  em- 
ployer may  discbarge  the  employ^,  or.  the  em- 
ployS  may  quit  his  employment,  at  his  own 
pleasure. 

2.  MoNOPOLiM  «=12(1>— Bight  of  EMPLorts 
TO  Oboanizk. 

There  is  no  law  to  prevent  employes  from 
combining  to  improve  their  working  conditions, 
or  to  raise  their  general  standard  of  living,  or  to 
procure  shorter  hours  of  labor  and  higher  wages, 
or  for  any  other  lawful  or  useful  purpose. 

8.  ToBTS  «=3lO— REPtraAi,  TO  Wo»k-4Cntiok- 

JIENT   OF  OTHEB  £2MPL0Tta. 

In  the  absence  of  a  contract  for  a  fixed  term 
of  employment,  employes  have  a  right  to  refuse 
to  work,  if  they  believe  such  refusal  will  aid 
them  in  accomplishing  such  objects,  and  for  that 

gnrpose,  in  a  legal  and  proper  manner,  they 
ave  a  right  to  persuade  otner  workmen  to  cease 
work,  or  to  employ  any  other  legal  means  wUdk 
will  aid  them  in  attaining  their  end. 

4.  Injunction  «=>101(1)— Whbn  Gbantbd— 
Labob  Tbovbuss. 

The  relations  between  capital  and  labor,  as 
the  law  now  stands,  cannot  be  controlled  or  reg- 
ulated by  injunction.  The  extraordinary  writ  of 
injunction,  however,  may  properly  be  granted 
by  a  court  of  equity,  when  proper^  or  personal 
rights  are  unlawfully  assailed. 

5.  Injunction   *=>101(1)  —  Contbovebsies 

BBTWKBN  EMPLOTEB  and  BhlPLOTt— Inteb- 
FEBXNCB  BT  STATE. 

Ordinarily  the  state  will  not  interfere  in 
private  controversies  between  employers  of  la* 

uor  and  men  in  their  employment. 

ft.  lT»JUH€TION  «S3ll4(2)— Labob  Disfotes— 
Action  by  Staib. 
While  the  Attorney  General  is  not  authoris- 
ed to  bring  an  action  in  the  name  of  the  state.  In 
ordinary  labor  disputes,  he  may,  under  the  pres- 
ent statute  (secti<Mi8  40a,  4066,  Rev.  St.  1913), 
bring  an  action  in  the  name  of  the  state  to  re- 
strain willful  and  illegal  acts  affecting  the  pub- 
lic generally,  which  directly  operate  in  restraint 


of  trade  aad  oommerce,  and  such  an  action  may 
be  maintained,  regardless  of  the  motives  of 
those  who  violate  the  law. 

Cornish,  J.,  dissenting. 

Appeal  fnHu  District  Court,  Douglas  Coun* 
ty;    Leslie,  Judge. 

Action  by  the  State  against  Employers  of 
Labor  and  others.  Judgment  for  defendants, 
and  the  State  appeals,  with  a  cross-appeal 
of  Teamsters'  Union  No.  211.    Affirmed. 

Willis  E,  Heed,  Atty.  Gai.  (Alfred  C.  Hun- 
ger, of  Lincoln,  aad  Norrls  Brown  and  D.  M. 
VlxiBonhaler,  both  of  Omaha,  of  counsel),  for 
the  State. 

Frank  H.  Gaines  and  Francis  A.  Brogan, 
for  appellees  employers.  Anson  H.  Bigelow; 
at  Omalia,  for  appellees  employes. 


LBITTON,  J.  In  May,  1917,  certain  indus- 
trial disturbances  took  place  in  Omaha,  final- 
ly culminating  In  Interference  with  the 
comfort  and  welfare  of  large  classes  of  the 
community,  and  In  lockouts,  strikes,  disor- 
derly assemblages,  assaults,  and  damage  to 
property.  Prior  to  that  year  It  had  been 
customary  in  that  dty  for  certain  trades  to 
make  coIlectlTe  agreements  through  labor 
unions  with  associations  of  employers  in 
such  trades,  but  the  practice  was  stopped  by 
the  employers,  and  It  was  sought  by  some  of 
them  to  have  their  workers  sign  an  agree- 
ment In  part  as  follows: 

"I  agree  to  work  under  'open  shop'  principle, 
under  which  employes  are  to  be  selectea  and  re- 
tained regardless  of  whether  they  do  or  do  not 
belong  to  any  labor  organisation,  and  I  will  not 
leave  ny  work  on  accoont  of  the  employment  of 
union  or  nonunion  men,  either  in  mj  lipe  of 
work  or  trade,  or  in  any  other. 

"I  will  not  refuse  to  handle  material  of  any 
kind,  regaidlees  by  whom  made  or  delivered,  nor 
will  I  participate  in  any  sympathetic  or  jwia- 
dictional  strike  affecting  your  business." 

A  business  men's  association  was  formed 
in  the  city,  which  seems  to  have  had  some 
influence  In  preventing  trade  agreements  such 
as  had  been  formerly  made,  and  in  endeavor- 
ing by  means  of  the  pledge  to  make  the  "open 
shop"  principle  prevail  in  Omaha.  Either 
before  or  after  thls-r-the  evidence  as  to  this 
is  not  quite  clear,  though  the  unions  assert 
It  was  afterwards— the  labor  unions  attempt- 
ed to  establish  the  "closed  shop,"  and  a  num- 
ber of  strikes  resulted  on  account  of  the  fail- 
ure of  employers  to  discharge  workers  who 
refused  to  Join  a  labor  union.  A  strike  of 
the  teamsters  In  one  of  the  building  m&terial 
and  coal  yards  In  the  city  led  to  a  general 
teamsters'  strike  where  nonunion  men  were 
employed.  Some  of  the  men  were  assaulted 
while  delivering  coal,  a  lockout  followed  In 
all  the  fuel  and  material  yards,  and  the  own- 
ers and  managers  refused  to  sell  fuel  and 
building  m.iterial  to  the  public  generally,  and 
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flras  fnterfered  wtth  fbe  oondact  of  baflding 
operadons  and  onised  the  Idlenea  of  bnUd- 
Ini?  cnftsmen.  In  fact,  conditions  were  be- 
oomlng  duiotlc  and  disordera  and  breaches 
of  tbe  iteace  were  occorrlng,  when  this  ac- 
tion for  an  Injnnction  was  bron^t  by  tbe 
Attomejr  General  of  the  state  against  aD  em- 
ployers of  labor,  both  members  and  nonmem- 
bera  of  the  BosinesB  Men's  Association  of 
Omaha,  and  against  a  large  nnmb^-  of  labor 
unions  and  their  officers  within  the  dty.  A 
temporary  and  afterwards  permanent  injnne- 
tion  was  granted  against  the  owners  of  coal 
and  bnllding  material  yards  In  the  city,  en- 
Joining  the  closing  of  yardsL  An  injunction 
was  also  granted  against  Teamst«^  Union 
Xo.  211,  enjoining  it  and  its  members  from 
Interfering  with,  assaulting,  threatoUng,  or 
Intimidating  nonunion  teamsters  within  tlie 
city.  From  the  refusal  to  enjoin  the  other 
defendants,  the  Attorney  General  appeals. 
Tbe  Teamsters'  Union  has  filed  a  cross-appeal 
against  the  order  allowing  an  Injunction 
against  it 

l^e  prayer  of  tbe  petition  Is  lengthy.  In 
substance  it  prays  that  the  Omaha  Business 
Men's  Association,  and  all  employers  of  labor 
in  the  city,  be  enjoined  from  committing  any 
acts  in  restraint  of  trade,  tran^x>rtatlon,  or 
commerce,  or  conspiring  so  to  do,  and  from 
punishing  any  of  its  members  for  failure  to 
continue  to  co-operate  with  it ;  that  the  own- 
ers of  coal  and  building  yards  In  the  dty  be 
enjoined  from  refusing  to  sell  their  goods  to 
any  one  who  is  willing  to  pay  the  price  for 
same ;  that  tbe  labor  unions  and  their  ofBcers 
be  enjoined  from  agreeing  to  refuse  to  trans- 
port any  commodity  in  tbe  usual  course  of 
trade,  from  carrying  on  any  unlawful  busi- 
ness/ from  picketing,  threatening,  intimidat- 
ing, or  interfering  with  any  individual  in  per- 
forming lawful  work,  or  from  seeking  to  re- 
quire any  Indlrldual  to  Join  a  union,  and — 

"that  the  question  of  anion  or  nonunion  shops, 
whether  advocated  or  contended  for  or  against, 
by  any  of  the  defendants  herein,  be  held  in  abey- 
ance until  the  close  of  the  present  war." 

The  district  court  enjoined  the  owners  of 
coal  and  building  material  yards  from  con- 
spiring to  close  and  closing  their  places  of 
business,  and  refusing  to  sell  coal  and  build- 
ing material  to  the  public.  No  complaint  is 
made  as  to  the  Justness  of  this  decree,  and  it 
will  not  be  further  noticed. 

The  questions  raised  by  the  appeal  of  the 
Attorney  General  are  whether  the  district 
court  was  Justified  In  refusing  to  grant  an 
Injunction  against  the  Business  Men's  Asso- 
cltttion,  and  the  employers  of  labor  generally, 
and  also  in  refusing  to  grant  an  injunction 
aguinst  the  defendant  labor  organizatioos 
and  their  officers,  other  than  the  Teamsters' 
Union.  The  remaining  questions  are  raised 
by  the  cross-appeal  of  the  Teamsters'  Union. 

In  support  of  the  appeal,  the  Attorney 
General  argues  at  length  a  number  of  sound 


I  legal  propoaitiMsa.    Tlie  oerioiK  qnestton  in 

this  case  is  whether  the  facts  in  evidence 

bring  the  case  witliin  these  prindiries.    One 

^  porpoee  <^  tlie  snlt  seems  to  l>e  to  enjoin 

tbe  employers  from  forming  an  association 

i  wlildi  was  trying  to  comp^  an  "open  sbop" 

condition  In  tbe  dty,  and  to  enjoin  tbe  labor 

I  onions  from   atrlTlng  to  compel   a   "dosed 

'  shop^  condition. 

j      [I]  Both  employers  of  labor  and  working- 
men  may  form  organizations  for  their  own 
;  personal  beneflt.     'Rielr  right  to  form  and 
'  organize   assodaUons   is   the  same     That 
I  wWch  Is  lawful  for  the  employer  Is  lawful 
;  for  tbe  employes.    If  there  is  no  contract  for 
{  any  fixed  term  <^  employment,  the  employer 
i  may   discharge,  or  the  employe   stop   work, 
at  his  own   pleasure.     National   Protective 
'  .\ss'n  V.  Gumming;  170  N.  Y.  315,  63  N.   E. 
,  3C9,  58  L.  R.  A.  135.  88  Am.  St.  Rep.  &48; 
;  Martin,  Modern  Law  of  Labor  Unions.  {  27. 
[2, 1]  In  sudi  a  case  there  Is  no  law  whidi 
prevmts  working  men  from  combining  for  tbe 
purpose    of    Improving    working    conditions, 
ralidng  their  general  standard  of  living,  pro- 
caring  aborter   hours  of  labor  and   higher 
wages,  or  for  any  other  lawful  and  useful 
purpose.     They  have  a   right  to  refuse  to 
work.  If  they  believe  this  will  aid  them  In 
accomplishing  their  object     They   have   a 
right    also,   for   that   purpose   to   persuade 
other  workmen  to  cease  work,  in  a  legal  and 
pnH>er  manner,  and  to  employ  any  other  law- 
ful means  whldi  will  aid  them  in  attaining 
thdr  end. 

On  the  other  hand,  employers  may  legally 
agree  with  each  other  that  they  will  not 
adopt  the  "dosed  shop"  princ^le,  but  will  re- 
quire any  man  employed  to  work  upon  tbe 
"open  shop"  prindple,  or  may  counsel  and 
advise  with .  each  other  for  that  purpose. 
They  have  as  mudi  legal  ri^t  to  refuse  to 
employ  members  of  labor  unions  as  such 
members  have  to  refuse  to  work  in  an  "opea 
shop,"  and  the  same  legal  right  to  adopt  a 
course  of  conduct  in  concert  Hitchman  Coal 
&  Coke  Go.  V.  MltcheU,  245  U.  S.  229,  38 
Sup.  Ct.  65,  62  U  Ed.  260,  L.  R.  A.  1918C, 
497,  Ann.  Gas.  1918B,  461;  Martin,  Modem 
Law  of  Labor  Unions,  {  270. 

Of  the  moral  aspect  of  tbe  respective  legal 
rights  to  combine,  we  cannot  take  note  In 
such  a  proceeding.  A  better  time  may  come, 
when  a  better  understanding  of  the  fact  that, 
properly  considered,  the  welfare  of  both  la- 
borer and  employer  is  to  the  common  interest 
of  both,  and  when  co-operation,  instead  of 
conflict  may  recondle  the  differences  be- 
tween capital  and  labor,  so  that  each  may 
have  its  fair  and  Just  share  of  the  proceeds 
of  their  Joint  enterprise.  As  the  law  now 
stands,  we  can  only  administer  it  as  we  find 
It,  and  endeavor  to  protect  tbe  legal  rights  of 
each  alike. 

At  common  law  It  was  an  actionable  wrons 
for  one  to  attempt  to  entice  away  or  Inter- 
fere with  the  servant  of  another,  and  to  In- 
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dace  such  persons  to  leave  their  employment 
was  actionable,  if  done  maUdously  and 
without  Justifiable  cause.  Truax  t.  Baich, 
239  U.  S.  33,  36  Sup.  Ct.  7,  60  L.  Ed.  131,  L.  R, 
A.  1916D,  545,  Ann.  Cas.  1917B,  283.  Many 
cases  may  be  found  in  books  to  this  effect, 
but  these  principles  do  not  apply  in  this  case. 

[4]  No  direct  evidence  has  been  called  to 
our  attention,  where  a  deliberate  effort  was 
made  maliciously  to  Interfere  with  existing 
contracts  of  employment.  A  few  Instances 
of  Interference  with  electrical  work  perform- 
ed by  nonunion  workers  were  shown,  but  the 
evidence  is  not  suffldent  to  warrant  an  in- 
junction against  the  Electrical  Workers'  Un- 
ion on  that  account,  and  in  fact  such  an  in- 
junction, it  is  said  in  the  brief,  was  denied 
In  a  suit  for  tliat  purpose.  It  may  be  that, 
in  the  great  mass  of  testimony,  some  In- 
stance has  escai>ed  us  where  a  contract  rela- 
tion existed,  or  malice  was  shown;  but,  if 
80,  that  fact,  while  perhaps  affording  an  ao 
tion  for  damages  to  the  person  whose  rights 
were  affected,  w^ould  not  warrant  granting 
such  an  Injunction  as  Is  asked  for  in  this 
suit  While  relief  by  injunction  will  be 
granted  in  proper  cases  by  the  courts,  it  Is 
not  their  function  to  attempt  to  regulate  by 
sudi  process  the  relations  between  capital 
and  labor.  It  is  only  when  property  or  per- 
sonal rights  are  assailed  that  the  courts  in- 
terfere, viewed  in  the  light  of  these  legal 
principles,  we  conclude  that  the  evidence  as 
to  the  Omaha  Business  Men's  Association,  and 
as  to  employers  of  labor  generally,  does  not 
warrant  the  granting  -of  an  Injunction 
against  them. 

The  same  considerations  apply  with  re- 
spect to  the  Injunction  sought  against  the 
labor  unions  and  their  respective  officers, 
with  the  exception  of  the  Teamsters'  Union. 
In  the  main,  the  acts  in  evidence  with  re- 
spect to  the  action  of  these  defendants  show 
simply  a  refusal  by  members  of  these  unions 
to  work  upon  the  same  Job  with  nonunion 
men,  and  peaceable  efforts  by  union  members 
to  Induce  oOier  workers  to  Join  the  union  in 
their  respective  crafts.  Taken  as  a  whole, 
there  is  not  sufficient  evidence  to  sustain  the 
sweeping  and  blanket  injunctions  sought  by 
the  Attorney  General  in  behalf  of  the  state. 
These  conslderatlwis  dispose  of  the  appeal 
of  the  state. 

There  remains  to  be  considered  the  cross- 
appeal  of  the  Teamsters'  Union.  The  ap- 
peal of  the  Teamsters'  Union  Is  based  upon 
four  prepositions,  three  of  which  merit  con- 
sideration: 

(1)  The  conspiracies  sought  to  be  restrain- 
ed are  not  within  the  purview  of  the  statute 
under  which  the  action  Is  brought. 

(2)  The  evidence  is  not  sufficient  to  sustain 
a  finding  of  a  conspiracy,  or  combination  in 
restraint  of  trade. 

(3)  The  Attorney  General  la  without  au- 
thority to  bring  such  an  action. 

It  is  asserted-  by  the  Teamsters'  Union 


that  this  is  an  action  under  the  provisions' 
of  sections  4M5,-4066,  Rev.  St.  1913,  common- 
ly known  as  the  "Junkln  Act,"  that  such  act 
does  nbt  aj^ly  to  labor  organleatlons,  and 
that  the  Attorney  General  has  no  poww  or 
authority,  under  Its  provisions  or  at  common 
law,  to  maintain  such  an  action. 

The  argument  Is  that,  since  labor  organi- 
zations, or  combinations  of  labor  were  ex- 
empted from  the  operation  of  the  Gondrlng 
Act  (Laws  1897,  c.  79),  as  formerly  held  by 
this  court,  and  since  the  Junkln  Act  (Iinws 
1905,  c.  162,  which  Is  the  present  statute), 
under  the  decision  In  State  v.  Omaha  Eleva- 
tor Co.,  75  Neb.  637,  106  N.  W.  979,  110  N. 
W.  874,  mtist  be  construed  as  a  single  stat- 
ute with  the  G<mdrlng  Act,  so  far  as  not 
repealed  by  Implication,  it  cannot  apply  to 
the  facts  In  this  case,  and  the  Attorney  Gen- 
eral Is  not  authorized  under  Its  terms  to 
maintain  sudi  an  action.  It  was  held  In  the 
case  mentioned  that  since  a  "tnist"  was  not 
defined  In  the  Junkln  Act,^nd  there  was  no 
expressed  repeal  of  the  Gondrlng  Act,  re- 
course might  be  had  to  the  first  section  of 
that  act  for  the  legislative  definition  of  a 
"tmst"  While  this  Is  so.  It  iB  not  a  "trasf 
that  Is  complained  of  here,  but  a  "conspiracy 
in  restraint  of  trade  or  commerce,"  wMch 
requires  no  definition  other  than  that  fur- 
nished by  the  common  law,  and  hence  no  ref- 
erence to  the  former  act  Is  necessary,  nor 
are  Its  terms  material  in  this  respect. 

[5]  It  is  alKo  contended  that  the  Attorney 
General  has  no  power  to  bring  the  action  in 
the  district  court,  that  he  can  only  act  in 
such  CAurt  through  the  county  attorney,  and 
that  the  Supreme  Court  is  the  only  forum  in 
which  he  oan  bring  and  maintain  an  action 
as  the  law  officer  of  the  state.  The  statute 
declares  that — 

"Every  contract,  combination  in  On  form  of 
trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  commerce,  within  this  state,  is  hereby 
declared  to  be  iUegaL"    Rev.  St.  1913,  {  4045. 

By  section  4066,  Rev.  St  1913: 

"It  ig  hereby  made  the  duty  of  the  Attorney 
General  and  the  county  attorney  of  each  county 
under  the  direction  of  the  Attorney  General  to 
institute  and  prosecute  such  proceedings  as  may 
be  necessary  to  carry  into  effect  all  of  the  pro- 
visions of  this  article." 

This  is  sufficient  to  confer  power  upon  that 
officer  to  maintain  a  suit  to  enjoin  such  a  , 
conspiracy  In  restraint  of  trade  or  commerce, 
and  if  the  evidence  clearly  shows  unlawful 
acts  directly  affecting  trade  and  commerce, 
grave  In  their  nature,  and  to  such  an  e^'tent 
as  to  Interfere  with  the  public  generally,  to 
justify  a  deorefc  Under  the  pi-esent  statute, 
unlikfS  the  statute  under  which  the  earlier 
cases  in  this  state  were  decided,  the  prohUrf- 
tlon  applies  to  ^ny  and  all  persons  who  may 
create  such  unlawful  conditions,  regardless 
of  the  class  to  whidi  they  may  belong,  or  the 
motive  for  the  acts.  This  is  in'  line  with  the 
federal  cases  construing  the  Sherman  Act, 
of  which  this,  statute  Is  a  copy. 
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[•]  It  Ih  ctovlooa  tbat  the  state  has  no  con- 
cern with  the  ordlnaiy  relations  between  em- 
ployer and  employ^.  It  may.  In  the  exercise 
of  the  police  power  and  in  the  interests  of 
the  public  health  and  safety,  provide  for  spe- 
cial houra  of  labor  as  to  certain  classes  of 
Individuals  and  in  certain  callings,  it  may 
ret^late  safety  appliances  to  be  Installed  by 
the  employer  for  the  protection  of  the  health 
or  safety  of  the  workers,  but  it  cannot,  un- 
less as  a  part  of  its  punitive  functicMis,  com- 
pel one  man  to  work  for  another  against  his 
wllL  Nor  has  it,  or  Its  law  o^cer,  the  right 
to  interfere  in  M^ilnary  labor  disputes.  The 
proper  limits  of  this  opinion  do  not  permit 
a  detailed  statement  of  the  evidence;  but 
it  Is  clear  that  the  transportation  of  fuel 
and  other  articles  whs  so  interfered  with 
as  to  constitute  a  restraint  of  trade  and  com- 
merce. 

We  are  oonvinoed  that  the  evidence  sus- 
tains the  finding  that  the  Teamsters'  Unlmi 
and  its  members  conspired  together  to  pre- 
vent the  transportation  of  goods  and  mer- 
chandise within  the  dty  by  assaults,  threats, 
and  other  disorderly  conduct.  The  evidence 
as  to  this  is  in  sharp  conflict,  but  the  cir- 
cumstantial evidence  and  the  general  situa- 
tt<m  which  the  record  discloses  with  respect 
to  the  obstruction  of  commerce  and  interfer- 
ence with  the  attempted  delivery  of  goods 
by  nonunion  teamsters  is  such  aa  to  convince 
an  unprejudiced  mind  that  the  illegal  acts 
occurred  by  reason  of  a  concert  of  action  in- 
stigated by.  the  men  directly  connected  with 
and  In  control  ot  the  organization. 

On  the  whole  case,  we  find  no  reason  for 
Interfering  with  the  judgment  of  the  district 
court;  and  it  is  therefore  affirmed. 

CORNISH,  J.,  dissents. 
AlSyRVM,  J.,  not  sitting. 


MELCHER  V.  MELCHER  et  al.    (No.  20200.) 
(Supreme  Court  of  Nebraska.    Nov.  30,  1918.) 

(ByltabuM  by  tka  Court.) 

1.  Husband  and  Wife  *=>333(1)  —  Aliena- 
tion or  Affections — evidence. 

The  law  presumes  that  the  father  and 
mother,  in  advising  their  minor  child,  acted  in 
good  faith  and  for  what  they  supposed  bis  best 
interest. 

2.  MABUAaB     «o»26(l)— Vammtt— AoB     of 
Consent. 

If  a  minor  is  of  the  age  of  consent  (Rev.  St. 
1913,  i  1541),  the  fact  that  there  was  no  li- 
cense, or  that  it  was  wrongfully  obtained,  does 
not  invalidate  his  marriage. 

8.  Marriaob    4=358(1)    — •    AirRtnjixRT   — 

Gbounds. 

A  marriage  may  be  annnlled  when  one  of 

the  parties  is  under  the  age  of  legal  consent  at 

the  suit  of  the  parent  entitled  to  the  custody  of 


such  minor.  Rev.  St.  1918,  I  ISK.  But  that 
no  license  was  obtained,  or  that  the  Ucehse  wu 
obtained  fraudulently,  is  no  ground  for  the 
annulment  of  a  marriage. 

4.  Husband  and  Wife  «=9S25— AtiiNATioir 
OF  Affections — ^Anvidx  of  Pabbnt. 

A  parent  may  advise  his  son  in  good  faith 
to  leave  his  wife  or  to  procure  a  divoroe,  if 
statutory  grounds  for  separation  and  divorce 
exist  or  he  has  reasonable  cause  to  believe  and 
does  believe  that  sudi  grounds  exist. 

5.  Husband  and  Wife  ®=>325— Auenatios 
OF  Affections— Damages. 

If  a  parent  breaks  up,  or  assists  in  break- 
ing np,  a  valid  marriage  of  his  son,  solely  "be- 
cause he  is  displeased  with  the  marriage,  or  be- 
cause it  is  against  his  will,  or  because  he  wishes 
the  marriage  relation  to  continue  no  longer" 
(13  R.  a  L.  i  522,  p.  1472),  he  wiU  be  liable  in 
damages  to  the  party  injured. 

6.  Husband  and  Wifb  €=>333(3)— Aliena- 
tion OF  AFFECnON8--BVIDENCE. 

In  an  action  by  the  wife  for  alienation  of 
her  husband's  affections,  statements  <^  her  hus- 
band would  not  be  competent  evidence  of  affirm- 
ative hostile  actions  on  the  part  of  Uie  defend- 
ants, but,  so  far  as  such  conversation  tends  to 
show  the  condition  of  her  husband's  mind  and 
feelings  towards  the  plaintiff  at  the  time,  and 
the  effect  that  the  conduct  of  the  defendants 
was  having  upon  the  affections  of  her  husband 
for  her  and  his  conduct  towards  her,  it  is  com- 
petent 

7.  Husband  and  Wife  4=3334(3)— Aliena- 
tion OF  Affectionb— Damaoes. 

Upon  the  evidence  referred  to  in  the  opinion, 
it  is  held,  that  a  verdict  for  $4,750  damages, 
for  the  alienation  of  the  husband's  affections, 
is  not  so  plainly  excessive  as  to  require  this 
court  to  interfere. 

Appeal  fi-om  District  Conrt,  Donglas 
County;  Troup^  Judge 

Action  by  Beatrice  Melcher  against  Abra- 
ham Melcher  and  others.  Judgm^it  for 
plaintiff,  and  defendants  appeal.     Affirmed. 

Brown,  Baxter  &  Van  Doaen,  of  Omaha, 
for  appellants. 

John  O.  Teiser  and  J.  R  Randolph,  both 
of  Omaha,  for  appellee. 

SEDOiWICE,  J.  The  plaintttT  and  Reuben 
Melcher  were  married  on  the  21st  day  of 
November,  1014,  and  in  July  afterwards  she 
began  this  action  In  the  district  court  for 
iJouglns  county  against  Abraham  Melcher 
and  Pauline  Meldier  and  several  other  par- 
ties to  recover  damages  for  an  alleged  con- 
spiracy to  alienate  her  husband's  affections. 
The  trial  resulted  in  a  Judgment  against 
Abraham  Melcher  and  Pauline  Meldier,  from 
which  they  have  appealed.  The  court  in- 
structed the  Jury  to  find  in  favor  of  <me  of 
the  other  defendants,  and  the  remaining  de- 
fendants were  relieved  from  liability.  At  the 
time  of  the  marriage,  the  plaintiff  was  be- 
tween 17  and  18  years  of  age,  and  her  hus- 
band was  a  little  more  than  19  years  of  age. 

The  defendants  complain  that  upon  the 
trial  the  court  allowed  incompetent  evidence. 
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and  that  the  qonrt  refased  to  submit  proper 
Instructions  requested  by  the  defendants, 
and  that  the  evidence  la  not  sufllclent  to  sup- 
port any  verdict  against  the  defendants,  and 
that  the  verdict  rendered  Is  excessive. 

[1]  The  law  presumes  that  the  father  and 
mother  In  advising  their  minor  child  acted 
in  good  faith  and  for  what  they  supposed  his 
best  interest.  Tmmbull  v.  Trumbull,  71  Neb. 
186.  98  N.  W.  683.  8  Ann.  Cas.  812. 

If  the  evidence  is  that  the  parents'  sole 
motive  was  to  promote  the  welfare  of  their 
son.  and  the  circumstances  and  conditions 
were  such  that  they  might  reasonably  be- 
lieve that  the  advice  given  was  Justifiable 
and  for  the  best  interest  of  ail  parties  con- 
cerned, they  cannot  be  held  liable  in  flam- 
ages. 

[2,  3]  In  considering  the  important  ques- 
tion of  the  advice  under  such  drcnmstancea 
as  Justifiable,  we  most  remember  that  the 
age  of  consent  to  marry  is,  by  our  statute, 
made  18  years  or  upwards  for  the  male,  and 
16  years  or  upwards  for  the  fouale  (Rerr. 
SL  1913,  I  1641)  and,  although  by  section 
1543,  Rev.  St.  1913,  a  license  must  be  obtain- 
ed before  the  marriage  takes  place,  and  by 
wctlon  1544,  Rev.  St  1913.  no  license  can 
be  issued  to  a  minor  without  the  consent  of 
his  parents,  yet  the  want  of  a  license  does 
not  affect  the  validity  of  the  marriage.  Hag- 
gin  T.  Haggin,  36  Neb.  3T5,  63  N.  W.  200. 
These  parties  were  both  above  the  age  of 
consent,  and  therefore,  under  these  provi- 
sions of  the  statute,  they  were  legally  mar- 
ried. The  fact  that  the  license  was  wrong- 
fully procured  may  destroy  Its  effect  and 
protection,  and  subject  the  parties  at  fault 
to  penalties ;  but  it  does  not  affect  the  valid- 
ity of  the  marriage  itsdf.  A  marriage  may 
be  annulled  when  one  of  the  parties  Is  un- 
der the  age  of  legal  consent  at  the  salt  of 
the  parent  entitled  to  the  custody  of  such 
minor.  Rev.  St  1913,  {  1696.  But*  that  no 
license  was  obtained,  or  that  the  license  was 
obtained  fraudulently,  is  no  ground  for  the 
annnlment  of  a  marriaga 

[4,1]  A  parent  may  "advise  his  dau^ter 
In  good  faith  and  for  her  good  to  leave  her 
husband.  If  on  reasonable  grounds  he  believes 
that  the  farther  continuance  of  the  marriage 
relation  tends  to  injure  her  health,  or  to  de- 
stroy her  peace  of  mind,  so  that  she  would 
be  Justified  In  leaving  her  husband,"  but 
"may  not  with  hostile,  wicked,  or  ntalicious 
Intent,  break  up  the  marital  relations  be- 
tween his  daughter  and  her  husband,  simply 
because  he  is  displeased  with  the  marriage, 
or  because  it  is  against  his  wUl,  or  because 
he  wishes  the  marriage  relation  to  continue 
no  longer."  18  R.  a  Lu  {  S22,  p.  1472.  If 
the  "further  continuance  of  the  marriage 
relation  tends  to  injure  her  health,  or  to 
destroy  her  peace  <^  mind,  so  that  she  would 
be  Justified  in  leaving  her  husband."  she 
has  ground  for  divorce  under  our  statute, 
and  If  her  parent  has  reasonable  ground  to 
169N.W,— 46 


believe,  and  does  believe^  that  these  oondl- 
tlons  exist  he  may  advise  accordingly.  The 
law  In  regard  to  advice  given  to  a  married 
daughter  "is  equally  applicable  in  the  case 
of  advice  given  to  a  son."  13  K.  C.  L.  {  522, 
p.  1472.  It  foUow.s  from  the  foregoing  that 
it  Is  unlawful  to  attempt  to  separate  hus- 
band and  wife,  or  to  annul  or  dissolve  the 
marriage  relation  between  them,  unless  some 
Statutory  ground  for  annulment  or  divorce 
exists.  If  such  ground  exists,  or  the  circum- 
stances are  such  as  would  lead  a  reasonable 
mind  to  believe  that  It  does  exist  the  parent 
who,  In  good  faith,  believes  that  the  ground' 
exists,  may  advise  as  he  honestly  believes  la 
in  the  Interest  of  his  son.  The  evidence  is 
sufildent  to  Justify  the  finding  that  the  hus- 
band and  wife  were  strongly  attached  to 
each  oQier,  and  that  the  husband.  If  left  to 
himself,  would  not  have  abandoned  bis  wife 
or  have  given  her  cause  to  complain  of  his 
affection  and  conduct,  and  that  these  defend- 
ants advised  the  parties  to  separate,  and 
used,  in  many  ways,  earnest  efforts  to  bring 
about  sudi  separation. 

There  Is  very  little,  if  any,  evidence  tend- 
ing to  prove  that  any  legal  gronnd  for  divorce 
of  these  parties  existed,  or  that  the  defend- 
ants had  reason  to  believe,  or  even  sulJiposed. 
that  such  ground  did  exist  For  some  rea- 
sons of  their  orwn,  because  of  religious  dif- 
ferences, or  differences  In  financial  condi- 
tions, or  matters  of  education,  these  defend- 
ants appear  to  have  determined  that  this 
marriage  should  be  annulled,  without  regard 
to  the  feelings  of  the  parties  most  concerned, 
and  without  regard  to  whether  legal  grounds 
for  separation  did  or  did  not  etxlst 

[(]  The  plaintiff  testified  to  conversations 
that  she  had  with  her  husband  during  the 
time  they  were  living  together.  Statements 
of  her  husband  would  not  be  competent  evi- 
dence of  affirmative  hostile  actions  on  the 
part  of  the  defendants.  Sudi  evidence  would 
be  subject  to  the  ordinary  objection  to  hear- 
say evidence.  So  far  as  such  conversation 
tends  to  show  the  condition  of  her  husband's 
mind  and  feelings  towards  the  plaintiff  at 
the  time,  and  the  effect  that  the  conduct  of 
the  defendants  was  having  apon  the  affection 
of  her  husband  for  her  and  his  conduct  to- 
wards her.  It  was  competent  and  proper. 
The  following  testimony  of  plaintiff,  whidi 
was  objected  to,  iUnstrates  this: 

"He  (Reuben)  told  me  be  knew  It  was  awfat 
hard  for  me,  and  he  told  me  he  knew  how  it 
was,  and  he  says.  'Only  if  I  hadn't  got  sick,  it 
would  be  all  right,'  and  he  says,  'I  have  to  stay 
on  the  good  side  of  my  parents  or  who  will  pa; 
my  hospital  bill?"' 

This  tends  to  Show  that  her  husband  was 
sympathising  with  her  at  the- time,  had  an 
interest  -in  her  feelings  and  her  welfare,  and 
that  he  was  being  coerced  by  his  parents. 
It  Is  not  always  an  easy  matter  to  dlstln- 
gnlsh  between  competent  and  incompetent 
evidence  In  this  respect,  and  Oie  trial  court 
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appears  to  bare  been  very  careful,  and  in 
some  instances  at  least  to  have  excluded  com- 
petent evidence  offered  by  the  plaintiff.  Al- 
so, the  trial  court  frequently  warned  the 
jury  that  such  evidence  as  had  been  held  to 
be  incompetent  was  not  to  be  regarded  by 
them  and  was  not  to  be  allowed  to  Influence 
their  Judgment  upon  the  facts  in  the  case. 
In  some  instances,  apparently,  some  evidence 
was  allowed  that  might  better  have  been 
excluded;  but,  upon  the  whole  record,  so 
far  as  our  attention  has  been  called  to  it, 
-  it  would  not  seem  that  the  Jury  could  have 
been  misled  by  this  evidence  to  the  prejudice 
of  the  defendants. 

The  defendants  offered  several  instruc- 
tions in  regard  to  the  right  of  parents  to  ad- 
vise their  children  in  matters  of  this  kind. 
The  first  instruction  offered  was  faulty,  in 
that  it  would  virtually  instruct  the  Jury  that, 
if  one  of  the  parents  acted  in  good  faith, 
they  must  find  a  verdict  in  favor  of  both. 
The  other  requests  which  were  refused,  while 
they  contained  a  suggestion  that  such  advice 
of  parents  must  be  given  in  good  faith,  did 
not  contain  any  explanation  of  what  was 
meant  by  good  faith  or  what  would  be  re- 
garded as  good  faith  under  such  circumstanc- 
es, and  were  not,  so  far  as  they  were  prop- 
er instructions,  more  favorable  to  the  defend- 
ants than  the  instruction  given  at  the  de- 
fendants' request,  as  follows: 

"When  parents  of  a  minor  child  are  accused 
and  charged  as  in  this  case  of  alienating  the 
affections  of  their  minor  son  from  plaintiff  his 
wife,  the  giving  of  advice  to  the  minor  son  in 
that  regard  is  presumed  to  be  given  in  good 
faith,  and,  if  so  given,  the  parent  is  not  liable 
for  advice  w>  given." 

An  instruction  given  by  the  court  on  its 
own  motion  regarding  tliis  defense  was  pret- 
ty strongly  stated  in  favor  of  the  defendants, 
and  we  cannot  find  any  reversible  error  Id 
refusing   the  requested  Instructions. 

[7]  The  defendants  insist  that  the  verdict 
for  f4,760  was  excessive,  and  is  not  sujiport- 
ed  by  the  evidence.  The  court  Instructed 
the  Jury  fully  in  regard  to  the  various  ele- 
ments of  plaintitTs  damages,  and  concluded: 

"In  no  event  can  any  sum  be  allowed  by  way 
of  exemplary  or  punitive  damages  as  a  punish- 
ment of  the  defendants,  but  only  such  as,  in  tM 
Hound  and  honest  judgment  of  the  jury,  would 
be  a  fair  and  just  compensation  for  the  injury, 
if  any,  which  the  evidence  shows  plaintiff  has 
sustained  as  a  direct  and  natural  result  of  the 
defendants'  wrongful  acts." 

It  is  not  urged  in  the  brief  that  this  in- 
struction is  erroneous.  The  difficult  duty  of 
determining  these  various  elements  of  dam- 
age devolves  upon  the  Jury.  There  Is  no 
exact  legal  limitation  that  can  be  applied  to 
the  consideration  of  any  of  these  elements  of 
damage.  We  cannot  say  that  from  this  evi- 
dence all  reasonable  minds  must  agree  that 


this  plaintiff  has  suffered  less  damage  than 
the  amount  of  this  verdict. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 

LETTON  and  ROSE,  JJ.,  not  sitting. 


STRATTOX  v.   BANKERS'   LIFE  CO.   OF 
DES  MOINES.  IOWA  (ALLEN,  In- 
tervener).   (No.  20646.) 

(Supreme  Court  pt  Nebraska.    Nov.  30,  191S.) 

(ByUabut  ly  th«  Court.) 

1.  Insubanck  *=>222— Assionment  of  Life 
Policy— P.4YMENT  of  Premiums. 

Where  insured  assigns  his  life  insurance  as 
collateral  security,  the  duty  to  keep  the  collat- 
eral in  force  by  payment  of  the  premiams  rests 
on  him,  in  absence  of  an  agreement  to  the  con- 
trary. 

2.  Appeai.  and  Ekrob  «=»1097(2)  —  Second 
Appeai/— Review. 

A  question  once  determined  in  the  appellate 
court  will  not  ordinarily  be  re-examined  there  on 
a  second  appeal  in  the  same  case;  but  there 
may  be  an  exception,  where  sudi  a  determina- 
tion was  outside  of  the  pleadings  and  proofs  and 
was  contrary  to  law  ana  to  the  rules  of  equity. 

Appeal  from  District  Court,  Saunders 
County;    Good,  Judge. 

Action  by  F.  M.  Stratton  against  the  Bank- 
ers' Life  Company  of  Des  Mc^es,  Iowa,  in 
which  Mary  M.  Allen  intervened.  Judgment 
for  intervener,  and  plaintiff  appeals.  Judg- 
ment of  reversal  on  former  appeal  and  Judg- 
ment on  present  appeal  reversed,  and  orlg;!- 
nal  Judgm«it  of  district  court  afiirmed. 

Chas.  S.  Slama,  of  Wahoo,  for  appellant. 
R.  R.'Bose,  of  Kemmerer,  Wyo.,   and   B. 
F.  Good,  of  Lincoln,  for  appellee. 

PER  CURIAM.  This  is  an  action  to  recov- 
er $2,000  and  Interest  on  a  policy  of  life  In- 
surance Issued  by  the  Bankers'  Life  Com- 
pany of  Des  Moines,  March  27,  1885.  John 
B.  Allen  was  the  insured,  and  his  wife, 
Mary  M.  Allen,  intervener,  was  named  In 
the  policy  as  the  beneficiary.  They  owed  a 
debt  of  ?3,500.  P.  M.  Stratton  became  their 
surety  therefor.  September  5,  1892,  they  as- 
signed the  Insurance  policy  to  him  as  cd- 
Interal  for  his  suretyship.  As  surety,  Strat- 
ton subsequwitly  paid  OTeditors  of  insured 
and  wife  over  $4,000,  and  they  have  never 
reimbursed  him.  He  la  plaintiff  herein,  and 
the  insurer  Is  defendant.  Insured  died  De- 
cember 15,  1912.  Mary  M.  Allen,  Intervener, 
pleaded  that  the  assignment  of  the  Insurance 
policy  to  plaintiff  was  void  on  the  ground 
that  It  had  been  procured  by  the  duress  of 
her  husband.    She  prayed  for  a  judgment  In 
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her  favor  on  the  poU<7  of  Inaurance.  Ilie 
trial  court  found  there  had  been  no  duress, 
sustained  the  assignment,  and  rendered  Judg- 
ment In  favor  of  plaintiff  for  the.  amount  due 
ou  the  policy,  9Z,lddJ33.  Intervener  appeal- 
ed to  this  court  Upon  review  the  trial 
court's  finding  on  the  Issue  of  duress  was 
sustained;  but  the  Judgment  In  favor  of 
plaintiff  was  reversed,  and  the  cause  was  re- 
manded, with  instructions  to  the  district 
court  to  ascertain  the  amount  of  premiums 
paid  by  Insured  and  intervener  after  they 
made  th^r  assignment  of  the  policy  and  to 
enter  Judgm«it  therefor  in  favor  of  the  in- 
terroier.  Upon  further  proceedings  In  the 
district  court,  there  waa  s  Uteral  cmnpUance 
with  the  mandate  of  the  Supreme  Oourt,  re- 
sulting In  a  Judgment  in  favor  of  intervener 
for  $918.28.     Plaintiff  has  appealed. 

On  the  present  and  second  appeal,  plain- 
tiff takes  the  position  that  the  Judgment  of 
this  court  on  the  former  appeal  was  contrary 
to  law  and  tliat  there  was  no  pleading  or 
proof  to  support  it  A  re-examlnatlon  of  the 
record  shows  that  his  position  is  well  taken. 
The  Judgment  originally  entered  by  the  dis- 
trict court  in  favor  of  plaintiff  for  the  full 
amount  of  Insurance  due  under  the  policy 
was  the  only  one  which  could  have  been 
properly  rendered  under  the  pleadings,  the 
proofs,  and  the  law,  and  should  have  been 
affirmed.  The  reversal  by  this  court  for  the 
purpose  of  allowing  Intervener  to  recover  thfe 
amount  of  premiums  paid  after  the  assign- 
ment had  been  made  was  an  obvious  mistake 
In  no  wise  attributable  to  plaintiff. 

[1]  The  law  is  that,  where  Insured  assigns 
his  life  Insurance  as  collateral  security,  the 
duty  to  keep  the  collateral  in  force  by  pay- 
ment of  the  premiums  rests  on  hlro,  in  ab- 
sence of  a  contract  to  the  contrary.  Grant 
v.  Alabama  Gold  Life  Ins.  Oo.,  76  Ga.  575; 
Bush  V.  Block,  193  Mo.  App.  704,  187  S.  W. 
163;  Kllloran  v.  Sweet  72  Hun,  194,  25  N.  T. 
Supp.  295.  In  the  present  case  there  Is  no 
such  contract.  The  assignment  by  its  terms 
did  not  relieve  the  Insured  from  the  perform- 
ance of  his  duty  to  pay  premiums  nor  require 
the  assignee  to  refund  i>remlums  subsequently 
paid  by  the  insured  or  the  intervener.  There 
is  no  pleading  or  proof  that  plaintiff  relieved 
Insured  from  his  duty  to  i>ay  premiums,  or 
that  plaintiff  participated  in  any  form  of 
duress  to  procure  the  assignmeni,  or  that  he 
obligated  himself  in  any  way  to  pay  the  pre- 
roiume,  or  that  he  agreed  to  refund  premiums 
if  subsequently  paid  hy  insured  or  Intervener. 
There  Is  no  rule  of  equity  requiring  plaintiff 
to  refund  such  premiums  as  a  condition  of 
enforcing  his  rights  under  the  Insurance  pol- 
icy assigned  to  him.  It  is  therefore  manifest 
that  the  former  order  of  this  court  in  re- 
versing the  original  Judgment  of  the  district 
court  and  In  permitting  the  IntervMier  to  re- 
cover premiums  paid  by  her  and  her  hus- 
band after  they .  assigned  the  insurance  to 


plAintlff,  was  outside  of  tlie  pleadings  and 
proofs  and  was  contrary  to  law  and  to  Om 
rules  of  equity. 

[J]  To  sustain  the  Judgment  from  whldi 
the  present  appeal  is  taken,  however,  inter- 
vener Invokes  the  doctrine  that  questions 
once  determined  In  the  appellate  court  will 
not  ordinarily  be  re-examined  there  on  a 
second  appeal  In  the  same  case.  Cobum  v. 
Watson,  48  Neb.  257,  67  N.  W.  171.  There 
are  exceptions  to  this  rule.  Olty  of  Hastings 
V.  Fwcworthy,  45  Neb.  676,  68  N.  "Wl  956,  34 
L.  R.  A,  821.  State  v.  Farrington,  86  Neb. 
653,  126  N.  W.  91,  recognizes  an  exception 
and  follows  the  general  rule;  but  the  deci- 
sion was  within  the  Issues  raised  by  the 
pleadings,  and  In  that  respect  the  case  is  dif- 
ferent from  the  case  at  bar.  The  former 
decision  in  the  present  case,  being  manifest- 
ly outside  of  the  pleadings  and  proofs,  and 
being  ccmtrary  to  law  and  to  the  rules  of 
equity,  falls  within  the  exceptions. 

The  Judgment  of  reversal  entered  by  this 
court  on  the  former  appeal  and  the  Judgment 
presented  for  review  on  the  present  iiMXial 
are  therefore  reversed,  and  the  original  Judg- 
ment of  the  district  court  in  favor  of  plain- 
tiff for  the  amount  due  on  the  policy  is  af- 
firmed, at  the  costs  of  intervener. 

Judgment  accordingly. 

AliDBIGH,  J^  not  participating. 


LARNED  et  aL  V.  JBNKINS  et  «I. 

(No.  20714.) 

(Supreme  Court  of  Nebraska.    Nov.  80,  1918.) 

(SpUahut  hu  the  Court.) 

1.  'Watebs  A.SD  Wateb  Codbses  *=s»217— Ib- 
BiOATioN— GoNSTBDcnonr  OF  Statute. 

Tbat  portion  of  section  3489,  Bev.  St  1913, 
which  provides  that  "a  multiplicity  of  outlets 
shall  at  all  times  be  avoided  so  far  as  may  be, 
and  the  game  shall  be  under  the  control  of  a 
superintendent"  etc.,  construed,  and  held  not 
to  apply  to  ownen  in  common  of  a  ditch  (or  ir- 
rigation purposes  who  are  not  carriers  of  water 
for  hire. 

2.  Tenanot  in  Coiimon  «s9i38<1)— Titui  to 
Wateb  Rioht— Pboteotion. 

Where  the  title  to  a  water  right  is  in  ten- 
ants in  Common,  their  rights  to  the  use  of  it  as 
omonE  themselves,  will  be  protected  by  the 
courts. 

8.  Waters  and  Water  Coukses  ®=>151  — 
Failube  to  Appbofri ATS— Loss  of  Rights 

DETKBMIIf  ATION  . 

The  question  whether  the  owner  of  a  piece 
of  land,  to  which  water  has  been  appropriated 
by  order  of  the  state  board  of  irrigation,  has  lost 
his  right  to  the  use  of  it  for  failure  to  make 
usefnl  application  of  the  water  within  the  time 
required,  is  a  question  primarily  between  the 
state  and  the  owner,  and  should,  ordinarily  at 
least  be  determined,  in  the  first  instance,  on  a 
hearing  before  said  board. 
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Appeail  trim  District  Court,  Dundy  Ooon- 
ty;    Perry,  Judge. 

Suit  for  Injunction  by  William  H.  Lamed 
and  others  against  Carroll  G.  Jenkins  and 
others  and  Charles  T.  Jenkins.  From  an  in- 
junction against  Mm,  defendant  Charles  T. 
Jenkins  appeals,  aod  from  a  judgment  that 
defendant  was  entitled  to  waters  from  a 
canal  for  Irrigation  of  particular  lands,  plain- 
tiffs appeal.  Judgment  enjoining  defendant 
reversed,  and  cause  remanded,  and  Judgment 
in  other  respects  affirmed. 

Charles  T.  Jenkins,  of  Benkelman,  and  3. 
H.  Broady,  of  Lincoln,  for  appellant  and 
cross-appellees. 

J.  L.  Rice,  of  McCook,  and  C.  A.  RatcUffe, 
of  Benkeltnan,  for  appellees  and  cross-appel- 
lants. 

CORNISH,  J.  Defendant  appeals  from  an 
order  enjoining  blm  from  interfering  with  a 
canal  without  permission  of  the  superin- 
tendent. Plaintiffs  appeal  from  the  Judgment 
of  the  court  that  defendant  was  entitled  to 
waters  from  the  cana)  for  the  irrigatlcw  of 
particular  lands. 

[1]  The  Irrigation  canal  was  a  private 
ditch,  owned  in  common  by  defendant  and 
the  three  plaintiffs,  one-fourth  each,  for  their 
own  private  use.  When  the  defendant  was 
about  to  take  water  from  the  canal  to  irri- 
gate the  land,  the  superintendent,  or  ditch 
rider,  objected  on  the  ground  that  his  propos- 
ed use  of  the  water  interfered  with  the  use 
of  the  other  owners.  Whether  the  defend- 
ant, the  owner  of  a  one-fourth  interest  In  the 
canal,  would  be  tnibject  to  the  directions  of 
the  superintendent  in  that  respect,  depends 
on  the  construction  of  section  3439,  Rev.  St 
1913,  which  provides  that  the  owners  of 
ditches  shall  have  them  ready  to  receive  wa- 
ter by  April  15th  of  each  year,  shall  furnish 
necessary  outlets,  maintain  headgate  and 
measuring  weirs  with  plans  approved  by  the 
secretary  of  the  state  board  of  irrigation, 
and  provides  further  that  "a  multiplicity  ot 
outlets  shall  at  all  times  be  avoided  so  far 
as  may  be,  and  the  same  shall  be  under  the 
control  of  a  superintendent,"  etc.  This  pro- 
vision appears  to  have  been  taken  from  the 
Colorado  statute.  In  White  v.  Farmers' 
Hlghllne  Canal  &  Reservoir  Co.,  22  Colo.  191, 
43  Fae  1028,  31  Ia  R.  A.  828,  the  Supreme 
Court  construed  or  assumed  that  this  section 
applies  only  to  Irrigation  companies  which 
carry  water  for  hire.  See,  also,  Downey  v. 
Twin  Lakes  Land  &  Water  Co.,  41  Colo.  385, 
392,  92  Pac.  946. 

The  provision  giving  superintendents  con- 
trol over  outlets  in  Its  nature  would  hardly 
be  applicable  to  owners  In  common  of  a  pri- 
vate ditch.  There  may  be  only  two.  The 
statute  does  not  intend  to  derive  owners  of 
dominion  over  their  property.  The  less  can- 
not include  the  greater,  and,  as  we  say,  the 


possession  of  one  tenant  In  common  is  the 
possession  of  all.  In  any  case  the  agent  or 
servant  of  the  owners  Is  subject  to  tbdr  or- 
ders, when  not  violative  of  the  laws  add  reg- 
ulations of  the  state,  made  in  pursuance  of 
its  police  i»wers  over  carriers  of  water.  Be- 
cause disputes  will  arise  and  frauds  be  per- 
petrated as  between  users  of  water,  the  law 
provides  certain  rules  and  regulations  touch- 
lug  Its  taking  and  distribution.  It  also  pro- 
vides that  owners  carrying  water  for  hire 
shall  have  a  superintendent  to  speak  for  them 
and  to  see  that  no  wrong  Is  done. 

[2]  If  tenants  in  common  cannot  agree,  and 
one  insists  upoQ  wrongly  locating  a  lateral 
or  causing  an  unreasonable  multiplicity  of 
outlets,  or  refuses  proper  measuring  wrfrs  or 
boxes,  or  does  any  other  act  which  prevents 
or  threatens  the  others  in  their  use  of  the 
portion  of  the  water  going  to  them,  the  courts 
will  protect  the  ri^ts  of  all,  by  injunction 
or  otherwise,  and  will.  If  necessary,  appoint 
a  commissioner  to  take  charge  for  such  pro- 
tection. 3  Kinney,  Irrigation  and  Water 
RJghte  (2d  Ed.)  1 1456 ;  1  Wlel,  Water  Bights 
(3d  Ed.)  {  344;  Carnes  t.  Dalton,  56  Or.  596, 
110  Pac.  170. 

Under  the  facts  disclosed  by  the  evidence, 
we  are  of  oplndon  that  the  defendant  was  not 
seeking  to  take  more  than  his  share  of  the 
water.  He  was  not  proposing  to  locate  his 
lateral  at  an  Improper  place;  nor  was  he 
subject  in  the  matter  to  the  direction  of  the 
superintendent  The  owners  ought  to  be  able 
to  agree  on  the  proper  place.  This  will  not 
be  difficult  If  they  wUl  take  the  opinion  of 
the  state  or  other  competent  engineer.  On  the 
evidence  adduced,  the  injunction  against  the 
defendant  should  be  dissolved. 

[3]  The  plaintiffs  assign  error  in  the 
court's  holding  that  the  defendant  was  enti- 
tled to  water  for  the  land  to  whidx  the  pro- 
posed lateral  would  carry  it  It  appears  that 
this  land  was  included  in  the  original  appro- 
priation, and  that  water  was  carried  to  it 
for  three  years  prior  to  this  action.  The  coq- 
tentioQ  is  that  the  owner  never  made  the 
proper  proofs  of  use  of  the  water,  and  did 
not  use  it  within  the  time  required  for  OMn- 
plying  with  the  appropriation.  The  land 
gets  more  or  less  benefit  from  the  water  by 
seepage.  The  question  was  taken  up  by  the 
state  engineer,  who  ruled  that  the  lands 
"specified  in  the  docket"  were  entitled  to  wa- 
ter "until  someone  asks  for  a  hearing  and 
shows  cause  why  said  land  should  not  be 
watered."  Hiere  Is  water  enough  for  all. 
The  evidence  does  not  show  that  the  use  of 
water  for  this  land  would  either  derive  the 
others  of  their  three-fourths,  or  cause  a 
shortage  of  water.  The  state  engineer  found 
the  contrary. 

We  are  of  opinion  that  this  Is  a  matter  be- 
tween the  state  and  the  owners,  that  the 
plaiotlffs  are  not  In  a  poaltioa  to  lalae  this 
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questton,  and  that  the  trial  court  was  right 
in  80  holding. 

The  Judgment  of  the  district  court  enjoin- 
ing the  defendant  Is  reversed,  and  the  cause 
remanded.  In  all  other  respects  It  is  af- 
firmed. 


In  re  APPRAISBMSNT  OF  OMAHA  GAS 
PLANT. 

tJPDIKB  T.  CITY  OF  OMAHA  et  al. 
(No.  20757.) 

(Supreme  Conrt  of  Nebraska.    Not.  30,  1018.) 

(ByUatui  ht/,  the  Court.) 

1.  CoNSTirnnoNAi,  Law  ®=»67  —  JuniciAi. 
Functions — Eminent  Domain  —  Appraise- 
iCnt  of  Damaobs. 

The  ascertainment  by  appraisers,  or  com- 
missioners, of  the  amount  of  damages  to  be 
awarded  to  one  wbose  property  has  been  taken, 
or  damaged,  for  public  use,  ip  the  exercise  of 
eminent  domain,  is  a  function  judicial  in  its 
nature.  It  is  only  a  preliminary  step  in  the 
ascertainment  of  damages,  unless  the  parties  in- 
terested agree  to  accept  the  award. 

2.  CoNBTiTxrnoKAi,  Law  le=74  —  Jtjmciabt 
AND  Executive  Depabtments— Encboach- 
ment. 

Under  artide  2  of  the  Constitution,  provid- 
ing for  the  separation  of  the  executive,  legis- 
hiQve,  and  judicial  departments  of  the  govern- 
ment,  the  Legislature  bas  no  power  to  com- 
pel the  exercise  of  purely  executive  duties  b; 
the  courts. 

8.  Constitdtional  Law  «s>74— Cottbts  <=» 
41— Creation— CoTJBT  of  Condemnation— 
Leoiblative  Foweb. 
The  board   of  appraisers  created   by  sec- 
tions 4a-4f,  c.  87,  Laws  1917,  though  termed 
a  "conrt  of  condemnation,"  does  not  constitute 
a  court  under  the  Constitution  and  laws  of  this 
state,  although  such  board  exercises  functions 
judicial  in  their  nature.     The  appointment  of 
the  members  of  such  a  "court  of  condemnation" 
by  this  court,  or  the  Chief  Justice  thereof,  un- 
der the  statute  referred  to,  pertains  to  a  judi- 
cial proceeding  and  is  within  the  power  of  the 
Legislature  to  provide  for. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Court.] 

4.  Eminent  Domain   «=>167(2)  —  Choosing 

BOABD   OF  AFPBAISEBS. 

The  Legislature  may  designate  a  class  from 
which  such  appraisers  may  be  chosen. 

6.  Statutes  €=»131— Amendment— Conbtttu- 

noNAI,  PlOVISIONS, 
Chapter  87,  Laws  1917,  so  far  as  it  pro- 
vides for  the  appropriation  of  gas  works  for 
public  uses,  is  supplemental  to  chapter  46  (sec- 
tions 4067-4408),  Rev.  St  1013,  relating  to 
municipal  corporations,  and  is  not  invalid  as  a 
violation  of  tlie  Constitution  relating  to  the 
manner  in  which  statutes  may  be  amended. 

Rose,  X,  dissenting. 

In  the  matter  of  the  appraisement  by  court 
of  condemnation  of  Omaha  Gas  Plant,  with 
petition  by  Nelson  V.  Updike  against  City 
of  Omaha  and  Omaha  Gas  Company.  Peti- 
tion denied. 


The  Leglalatare  of  1917  passed  an  act  sup- 
plemental to  chapter  46  of  the  Revised  Stat- 
utes, relating  to  municipal  corporations  of 
the  metropolitan  class,  and  amending  and 
repealing  certain  specified  sections  of  that 
act  as  amended  in  1915.  Laws  1917,  c.  87. 
After  conferring  upon  such  city  additional 
powers  to  those  theretofore  granted,  sec- 
tions 4a-4f,  Inclusive,  provide  a  means  for 
the'  condemnation  and  appropriation  of  cer- 
tain public  utilities.  These  sections  provide 
that  after  the  voters  of  the  city  have  at  an 
election  voted  In  favor  of  acquiring  any  "wa- 
ter works,  water  works  system,  gas  plant, 
electric  light  plant,  or  electric  light  and  pow- 
er plant,  or  street  railway"  the  city  shall, 
by  Oie  power  of  eminent  domain,  have  the 
right  to  acquire  any  such  works,  plant,  or 
system ;  that  the  result  of  the  election  shall 
be  certified  Immediately  to  the  Supreme 
Court,  and  that  court,  or  the  Chief  Justice 
thereof  If  the  court  is  not  in  session,  shall 
within  30  days  appoint  three  district  judges, 
one  of  whom  shaU  be  from  the  district  In 
which  the  city  Is  located,  and  said  judges 
"shall  constitute  a  corut  of  condemnation 
for  the  ascertainment,  and  finding  of  th'e 
value  of  any  such  plant,  works,  or  system." 

The  Supreme  Court  is  directed  to  make  an 
order  requiring  the  Judges  to  attend  as  a 
court  of  condemnation  at  the  county  seat,  at 
the  time  stated  In  the  order.  Power  is  con- 
ferred upon  that  body  to  fix  a  time  for  hear- 
ing, to  give  notice  thereof  to  all  parties  in- 
terested, to  summon  and  swear  witnesses, 
and  to  require  the  production  of  books  and 
papers  deemed  necessary  for  the  ascertain- 
ment of  the  value.  It  may  appoint  a  re- 
porter to  report  and  preserve  all  evidence 
Introduced  before  it    It  Is  then  provided : 

"Such  court  shall  have  all  the  powers  and 
perform  all  the  duties  of  commissioners  in  the 
condemnation  and  ascertainment  of  the  value 
and  in  the  making  of  an  award  of  all  property 
of  any  such  works,  plant  or  system." 

It  is  also  provided  that  the  city  Shall  have 
the  right,  after  the  finding  of  the  value,  to 
elect  to  abandon  such  condemnation  proceed- 
ings, and,  if  it  does  not  so  elect;  the  owners 
of  the  property  may  appeal  from  the  award 
to  the  district  court,  where  the  matter  shall 
be  heard  uDon  the  evidence  taken  before  the 
commissioners. 

The  result  of  an  election  held  upon  a 
proposition  for  the  purchase  of  the  Omaha 
gas  plant  by  the  city  ot  Omaha,  showing 
that  the  proposition  carried  by  a  large  ma- 
jority, was  duly  certified  to  the  CWef  Jus- 
tice, and  three  Judges  of  the  district  court 
were  appointed  under  the  provisions  of  the 
statute.  A  petition  to  vacate  the  order  was 
afterwards  filed  by  Nelson  B.  Updike,  a  resi- 
dent and  taxpayer  of  the  dty  of  Omaha, 
and  a  hearing  had  thereupon.  This  petition 
sets  forth  that  the  statute  is  unconstltutlon- 
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al;  that  this  court  has  no  Jurisdiction  to 
make  the  order,  and  the  Judges  appointed  are 
without  power  to  act,  and,  If  allowed  to 
proceed,  their  acts  will  be  null  and  void; 
that  the  attempt  to  create  a  court  is  in 
violation  of  section  1,  art.  6,  of  the  Constitu- 
tion, limiting  the  power  of  the  legislature 
to  create  courts  other  than  those  named 
therein ;  that,  if  the  "court  of  condemnation" 
is  not  a  court  within  the  meaning  of  the 
Constitution,  then  under  article  2  of  the 
Constitution,  the  Supreme  Court  is  without 
power,  and  is  "expressly  forbidden  to  exer- 
cise any  power  properly  belonging  to  the 
legislative  or  executive  departments  of  the 
state  governments"?  that  the  sections  pro- 
viding for  the  appropriation  of  gas  plants 
and  other  public  utilities  are  an  amendment 
to  sections  4329,  4330,  Rev.  St.  1913;  that 
the  amending  act  does  not  contain  or  refer  to 
said  sections,  and  does  not  repeal  them,  and 
Is  therefore  in  violation  of  section  11,  art. 
3,  of  the  Constitution ;  that  the  title  to  fhe 
act  Is  defective  because  none  of  the  sections 
enumerated  therein  pertain  to  the  subject- 
matter  of  the  act,  and  the  words,  "supple- 
mental to"  In  the  title  are  a  violation  of 
the  constitutional  requirement  that  the  sub- 
ject of  an  act  be  clearly  expressed  In  Its 
title,  and  that  no  bill  shall  contain  more 
tban  one  subject;  that  the  subject-matter 
of  the  amending  act  is  different  from  the 
matters  contained  in  the  sections  named  In 
the  title  as  being  amended,  and' is  not  ger- 
mane thereto ;  that  the  bill  was  never  legal- 
ly passed  because,  after  being  amended  In  a 
conference  committee,  no  action  was  taken 
by  the  Senate  on  the  report  of  the  committee, 
and  the  bill  was  not  signed  by  tlie  presiding 
officer  of  the  Senate  while  that  body  was  In 
session  and  capable  of  transacting  business. 
The  decision  of  the  question  so  raised  is 
now  to  be  made. 

Nolan  &  Woodland,  of  Omaha,  for  peti- 
tioner. 

W.  C.  Lambert,  W.  D.  McHugh,  and  W.  H. 
Herdman,  all  of  Omaha,  for  respondents. 

LETTON,  J.  (after  stating  tlie  facts  as 
above).  [1,  2]  The  first  questions  raised 
are:  Whether  the  so-called  cojirt  of  con- 
demnation is  a  court,  the  creation  of  which 
is  prohibited  by  the  Constitution;  and 
whether,  if  not  a  court,  the  members  of  the 
body  may  be  appointed  by  this  court,  or  by 
the  Chief  Justice. 

Tlie  power  to  exercise  the  right  of  emi- 
nent domain  must  be  exercised  by,  or  con- 
ferred by,  the  Legislature,  and  when  It  Is 
granted  to  a  municipal  corporation,  or  to  a 
public  service  corporation,  that  body  must 
determine  how  far  it  will  make  use  of  the 
;>ower  thus  conferred.  This  Is  an  executive 
or  administrative  act.  When  it  comes  to  the 
stage  of  compensating  the  owner  of  the  prop- 
erty by  ascertaining  the  value  of  the  proper- 


ty taken,  or  damaged,  this  requires  the  ex- 
ercise of  judicial  functions.  The  prelimi- 
nary steps  In  such  proceedings  are  not  al- 
ways in  the  form  of  court  proceedings. 
They  are  more  often  taken  with  less  formal- 
ity, but  nevertheless  with  essential  prereq- 
uisites prescribed  In  order  to  secure  justice 
and  impartiality  In  the  finding.  A  record 
Is  required  to  be  made  In  such  form  ns  to 
show  definitely  the  amount  of  the  award, 
and.  If  either  party  does  not  accept  the 
award,  to  furnish  the  basis  for  an  appeal 
to  a  regularly  constituted  court  where  rights 
may  be  determined  by  a  jury. 

These  preliminary  steps  are  a  part  of  the 
procedure,  and,  while  they  may  go  no  fur- 
ther than  the  making 'and  acceptance  of  the 
award,  they  are  judicial  and  not  legislative 
or  executive  In  character.  It  Is  pointed  ^ut 
In  State  v.  Neble,  82  Neb.  267,  117  N.  "w. 
723,  19  li.  R.  A.  (N.  S.)  578,  that— 

"Many  executive  or  aOministrative  acts  per- 
formed by  judicial  officers,  and  many  judicial 
acts  performed  by  ministerial  officers,  are  and 
must  be  held  valid.  •  •  •  The  appointment 
of  an  officer  mi^ht  properly,  we  think,  be  class- 
ed a«  the  exercise  of  an  executive  or  adminis- 
trative function,  at  least  not  judicial.  Yet 
courts  and  judges  frequently  find  it  necessary 
to  make  such  appointments  in  order  that  the 
judicial  functions  of  the  courts  may  be  freely 
exercised.  It  often  happens  that  courts  or 
judges  are  clothed  with  this  appointing  power 
where  the  appointee  may  not  be  required  to  dis- 
charge any  duty  which  could  be  in  any  way 
ancillary  to  the  exercise  of  the  judicial  func- 
tions of  the  court  or  jud^e  making  the  appoint- 
ment, and  yet  the  validity  of  the  appointment 
conid  not  be  successfully  questioned,  fur  the  rea- 
son that  the  person  appointed  would  exercise 
judicial  functions  in  the  discharge  of  the  duties 
imposed  under  the  appointment." 

While  the  proceedings  are  judicial  In  their 
nature,  It  Is  unnecessary  that  they  be  con- 
ducted in  their  Inception  by  a  court,  and 
In  fact  in  every  Instance  In  which  condemna- 
tion proceedings  are  carried  on  In  this  state, 
so  far  as  to  the  writer  known,  they  are  not 
conducted  In  or  by  any  regular  judicial 
tribunal.  While  the  appraisers  required  to 
be  appointed  by  the  statute  under  considera- 
tion are  called  a  court  of  condemnation,  the 
fact  that  this  term  Is  used  Is  Immaterlnl. 
Such  bodies  have  beeu  variously  termed 
boarOs  of  assessment,  of  commissioners,  of 
appraisers;  but,  whatever  the  nomenclature, 
they  exercise  practically  the  same  functions, 
sometimes  with,  and  sometimes  witboat,  the 
assistance  of  officers  of  regularly  constituted 
courts. 

The  board  thus  constituted  cannot  be  a 
"court"  under  the  Constitution  of  the  state, 
since  the  Legislature  has  no  power  to  i-oii- 
stltute  courts  other  than  those  named  In  that 
Instrument,  except  "courts  inferior  to  the 
district  courts"  for  cities  and  Incorporated 
towns,  and  we  are  convinced  that  it  was 
not  Its  intention  to  ejcceed  its  authority  In 
this  respect.  The  objections  made  would  t»i)- 
ply  to  the  appointment  of  appraisers  in  con- 
demnation proceedings  by  the  county  Judge. 
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Sach  proceedings  are  not  in  the  county  court. 
Mattheis  v.  Fremont,  E.  &  M.  V.  R.  Co.,  53 
Xeb.  681,  74  N.  VT.  30;  Brown  v.  Chicago, 
R.  I.  A  P.  R.  Co.,  64  Neb.  62,  80  N.  W.  405. 

[3,  4]  We  find  no  dlfflcnlty  In  holding, 
therefore,  that  no  new  court  was  created  by 
the  act  In  violation  of  article  6  of  the  Con- 
«tltntlon,  and  that  the  vesting  of  the  power 
In  this  court,  or  in  the  chief  Justice,  to  ap- 
point the  members  of  the  board  of  apprais- 
ers, does  not  violate  the  constitutional  re- 
quirements (article  2)  that  the  executive,  leg- 
islatiye,  and  Judicial  departments  of  the  gov- 
ernment be  kept  separate,  "and  no  person  or 
collection  of  persons  being  one  of  those  de- 
partments, shall  exercise  any  powers  prop- 
erly belonging  to  either  of  the  others,  ex- 
cept as  hereafter  expressly  directed  or  per- 
mitted." 

Another  question  raised  Is  whether  It  Is 
within  the  power  of  the  Legislature  to  Im- 
pose  the  duties  of  malclng  such  appraise- 
ment upon  district  Judges  in  the  state.  As 
we  have  seen,  the  act  of  appraising  the  value 
of  property  Involves  the  exercise  of  judicial 
functions — facts  must  be  collated  and  eom- 
IMired  In  the  mind  of  the  appraiser,  a  stand- 
ard of  value  must  be  reached,  and  the  prop- 
erty measured  by  that  standard.  It  Is 
competent  for  the  TiCgislature  to  select  a 
class  from  which  appraisers  may  be  chosen, 
and  men  of  Judicial  training  and  exiieriencc 
are  no  doubt  well  qualified  for  such  duties. 

It  is  not  absolutely  clear  that  the  law 
constitutes  a  violation  of  the  Constitution 
in  this  resp^t.  The  benefit  of  the  doubt  In 
such  cases  must  always  be  given  to  the  Leg- 
Lslature,  and  It  Is  our  duty  to  uphold  the 
law,  unless  It  is  clearly  void. 

In  this  connection,  we  deem  it  advisable 
to  pohit  out  that  there  Is  an  Increasing  ten- 
dency, In  this  and  other  states,  to  call  upon 
wurts,  or  Judges,  to  perform  duties  outside 
of  their  proper  functions.  This  is  a  tenden- 
cy which  should  be  repressed  rather  than 
encouraged.  The  duties  projjerly  belonging 
to  judicial  tribunals  are  usually  sufficiently 
onerous,  and  the  work  of  the  Judges  suffi- 
ciently arduous  to  require  their  best  efforts 
and  occupy  their  full  time,  and  they  should 
not  be  subjected  to  the  performance  of  other 
duties. 

[S]  It  Is  also  argued  that  the  sections  of 
the  act  named  constitute  an  amendment  to 
m-tlons  4329,  4330,  Rev.  St.  1913.  We  think 
this  contention  is  not  well  founded.  These 
nectlons  provide  that  the  mayor  and  council 
may  appropriate  private  property  "for  flie 
use  of  the  dty  for  •  •  •  gas  works,"  but 
do  not  provide  for  the  Hpproprlation  and  tak- 
ing over  of  existing  gas  works. 

We  are  convinced  that  the  power  formerly 
granted  was  only  to  appropriate  real  es- 
tate upon  which  the  city  might  establish 
gas  works,  and  that  the  present  act  is  not  i 


subject  to  the  objection  made  upon  this 
score.  The  act  furthermore,  In  this  respgct, 
is  clearly  supplemental  and  germane  t»  the 
general  charter,  since  It  supplies  a  method  of 
appropriating  gas  works  not  theretoforA  pro- 
vided for. 

It  Is  alleged  that,  after  the  act  had  beeu 
passed  by  the  House,  it  was  amended  In 
the  Senate;  that  the  bill  went  to  a  confer- 
ence committee ;  that  the  House  adopted  the 
report  of  the  conference  committee;  but 
there  Is  no  record  of  any  action  taken  by 
the  Senate  upon  the  committee's  report.  It 
Is  contended  that  the  act  was  void  because 
the  legislative  Journals  did  not  show  that 
the  Senate  concurred  in  the  report  of  the 
conference  committee.  The  bill  Is  signed  by 
the  President  o(  the  Senate,  the  Speaker  of 
the  House,  and  the  Governor. 

In  State  v.  Dean,  84  Neb.  HU,  121  N.  W. 
719,  It  was  held  that  the  enrollment,  au- 
thentication, and  approval  of  an  act  of  the 
Legislature  are  prima  facie  evidence  of  Its 
due  enactment;  that  the  silence  of  the 
journals  Is  not  conclusive  evidence  of  the 
nonexistence  of  a  fact  which  ought* to  be 
recorded  therein  regarding  the  enactment  of 
the  law;  and  that  the  act  attacked  In  that 
case  was  not  invalidated  "because  of  the  si- 
lence of  the  Senate  Journals  as  to  concur- 
rence In  the  formal  amendment  by  the 
House.  These  principles  determine  this  con- 
tention adversely  to  the  petitioner. 

We  condnde  that  the  portion  of  the  act 
assailed.  In  so  far  as  it  affeets  the  matter 
under  consideration,  is  valid.  The  petition 
to  set  aside  the  former  order  is  denied. 

ROSE,  J.,  dissents. 

ALDRICH  and  CORNISH,  JJ.,  not  parUd- 
patlng. 


STORM  V.  STORY.     (No.  20245.) 
(Supreme  Court  of  Nebraska.    Nov.  30,  1918.) 

(Syllahui  iy  t\e  Court.) 

1.  Vendor  and  Pohchaseb  ®=>140  —  Con- 
tract—Abstbact  OP  Title— -Time. 

Where  a  contract  for  the  sale  of  real  estate 
requires  that  an  abstract  of  title  to  the  land 
sold  be  brought  down  to  date,  and  where  the 
contract  does  not  specify  any  time  for  its  com- 
pletion, there  is  an  implied  obUgation  that  the 
abstract  be  completed  and  the  traosactiou  dot>ed 
within  a  reasonable  time. 

2.  Vendor  and  Pubcuaseb  ^s>140— CoMfu:- 
TioN    OF  Abstbact— Rescission    ok   Co.\- 

TRACT. 

Where  the  delay  in  the  completion  of  the 
abstract  was  occasioned  by  the  failure  of  the 
seller  to  supply,  with  the  abstract,  a  history  of 
certain  foreclosure  proceedings  tnrouzli  which 
the  title  was  derived,  he  was  not  entitiPiVto  re- 
scind the  sale  and  refuse  to  convey  before  tlie 
•Iwtract  had  been  completed  and  brought  down 
to  date,  and  the  buyer,  upon  fulfilling  the  terms 


4S9For  other  casiea  see  same  topic  and  KEY-NUMBER.  Is  all  Key-Nuaibered  Digests  and  Indexe* 
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of  Ui«  contract,  la  entitled  to  specifio  perform- 
anre. 

Appeal  from  District  Court,  Hltcbcodi, 
Counfy;    Perry,  Judge. 

Action  to  remore  cloud  from  title  by  Green 
B.  Storm  against  James  C.  Story,  with  claim 
by  defendant  for  specific  performance.  De- 
cree for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

J.  li.  Rice^  of  McCook,  for  appellant 
Eldred,  Ckn^eal  &  McOarl,  of  McGook,  for 
appellee. 

LETTON,  J.  The  plalntMf,  who  then  lived 
in  Missouri,  was  the  owner  of  a  tract  of  land 
In  Hitchcock  county.  In  August  and  Septem- 
ber, 1916,  he  had  some  correspondence  with 
the  defendant,  who  was  a  real  estate  dealer 
in  that  county,  concerning  the  purchase  of 
this  land.  After  considerable  corregwndence, 
the  plaintiff  finally  offered  to  sell  the  land 
for  ^,250,  to  be  paid  as  follows:  The  pur- 
chaser, to  assume  an  existing  mortgage  of 
$1,500  on  the  land,  to  pay  $2,000  cash,  and 
to  give  a  note  and  mortgage  for  $750  payable 
in  three  years.  Iq  bis  letter  of  September  15, 
1916,  accepting  the  terms,  the  defendant  said : 

"We  will  have  deed  brought  down  to  date. 
Attend  to  this  at  ooce,  as  I  want  to  put  in 
wheat." 

Defendant  testified  that  he  meant  to  say, 
"We  will  have  the  abttraat  brought  down  to 
date,"  and  this  was  evidently  the  meaning 
plaintiff  understood,  for  on  S^tember  18th 
the  plaintiff  wrote  as  follows : 

"Tour  letter  and  deed  received  and  will  go  to 
town  this  A.  M.  and  sine  deed  and  forward  it 
to  the  Commercial  Banking  Co  now  Mr  Story 
I  am  going  to  ask  a  little  more  Cash  from  you 
as  I  ented  my  first  offer  to  you  should  sed  chntih 
but  will  only  ask  enuf  more  to  pay  the  1915 
taxes  and  whatever  it  cost  to  bring  abitract 
down  to  date." 

Tbe  deed  was  signed  and  forwarded  to  the 
bank  that  day. 

Plaintiff  testifies  that  he  did  not  hear  from 
Mr.  Story  In  reply  to  this  letter;  that  a  diort 
time  afterwards  he  wrote  to  the  bank  with 
respect  to  the  matter,  but  received  no  reply ; 
that  the  latter  part  of  the  month  he  sent  a 
telegram  to  the  bank  as  follows :  "If  nothing 
done  yet  return  deed  at  once."  Receiving  no 
reply,  he  went  to  Nebraska,  reaching  Stratton 
on  Tuesday,  October  2d.  He  called  at  the 
bank,  asked  for  the  deed,  which  was  delivered 
to  him.  He  denies  that  be  had  any  conversa- 
tion with  Mr.  Vennum,  the  banker,  with  re- 
spect to  the  abstract  until  after  he  received 
the  deed,  when  he  says  Vennum  t<rid  him  the 
matter  had  been  delayed  because  the  abstract 
bad  been  sent  to  Trenton,  the  county  seat,  to 
l>e  brought  down  to  date,  but  had  not  been 
returned  yet. 

He  also  testifies  that  he  saw  Mr.  Story  lat- 


er in  the  day,  who  said  he  ought  to  have  the 
land,  but  made  no  tender  of  any  money  or 
note.  A  few  days  afterwards  Story  placed 
upon  the  records  of  the  county  copies  of  the 
letters  with  an  affidavit,  dalmlng  an  interest 
in  the  land.  Plaintiff  MHitracted  to  sell  the 
land  to  a  third  person,  received  a  jwrt  of  tbe 
purchase  money,  and  afterwards  brought  this 
action  to  remove  the  doud  created  by  tbe  re- 
cording of  the  mentioned  papers.  The  an- 
swer pleads  a  contract  made  by  correspond- 
ence, that  Story  has  always  been  ready  and 
willing  to  oxnply  with  Its  terms,  and  prays 
that  the  plaintiff  be  compelled  to  make  spe- 
cific performance.  The  court  found  for  the 
defendant,  and  granted  the  afllrmatlTe  relief 
prayed. 

The  deed  was  mailed  In  Mlsaoarl  on  Sep- 
tember 18th,  and  was  taken  up  by  the  plain- 
tiff on  October  2d.  It  will  be  seen  that  less 
than  14  days  elapsed  from  the  time  the  deed 
was  signed  until  It  was  withdrawn.  Story 
informed  the  banker  he  would  take  the  land, 
and  arranged  with  him  to  bomwr  part  of 
the  purchase  money. 

The  delay  in  procuring  the  abstract  wa.<!  oo- 
casioned  by  reason  of  the  fact  that  the  hold- 
er of  the  first  mortgage,  when  he  delivered 
the  abstract  to  Mr.  Vennum,  failed  to  include 
the  history  of  certain  foreclosure  proceedings 
affecting  the  land  which  had  accompanied  it, 
and  should  have  been  delivered  with  It. 

Vennum  was  interested  to  some  extent  lo 
the  title  on  account  of  his  agreement  to 
loan,  and  he  wanted  the  abstract  completed 
so  as  to  show  this  history.  ThW  history  was 
then  prepared  by  an  abstractor  at  the  county 
seat.  It  covers  22  closely  typevrrltten  pages. 
These  were  not  completed  and  certified  until 
October  3d,  the  day  aft«  idialntlff  demanded 
and  received  the  deed. 

[1,2]  Plaintiff  contends  that  the  contrart 
with  Story  was  only  conditional,  and  that  un- 
til fully  executed  he  had  the  right  to  rescind. 
The  only  condition  implied  was  that  the  ab- 
stract should  show  a  good  title,  and  this  of 
necessity  required  that  it  be  completed  and  be 
brought  down  to  date.  Since  no  time  wa.< 
specified,  it  is  clear  that.  If  proper  efforts 
were  made  within  a  reasonable  time  to  have 
the  abstract  completed,  and  def^idant  was 
ready  and  wllUng  to  pay  when  this  was  done, 
he  was  fulfilling  his  part  of  the  contract  He 
is  not  shown  to  be  accountable  for  the  delay. 

While  no  moa&y  or  note  was  actually  ten- 
dered by  him,  he  was  not  In  deftiult,  tor  the 
reason  that  a  marketable  title  was  not  shovrn 
nntil  tbe  abstract  was  completed,  as  agreed. 

Plaintiff  also  contends  that  the  decree  U 
not  In  accordance  with  the  contract,  since  it 
requires  the  payment  of  cash  Instead  of  the 
giving  of  a  note  and  mortgage.  The  corre- 
spondence, however,  shows  that  the  plaintiff 
was  anxious  to  obtain  money,  and  was  ready 
to  take  the  cash  at  any  tbaa. 
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The  decree  In  favor  of  defendant  Is  war- 
ranted by  the  evidence. 
Affi  Fined. 

SEDGWICK,  J.,  not  sitting. 


WEST  NBBBASKA  LAND  CO.  t.  BSLIOK 

et  al.     (No.  20149.) 

(Supreme  Court  of  Nebraska.    Not.  80,  1918.) 

(SgUalut  by  the  Oouri.) 

1.  PBOCEas  «=38&— Amendmxnx  or  STATtXtB— 
Service  or  Nonresidbnt  —  Constbuctitk 
Sebvicb. 

Chapter  161,  Law*  1909,  amending  section 
77  of  the  Code,  now  appearing  as  gection  7040, 
Rev.  St.  1913,  construed,  and  Mid,  that  the  for- 
mer method  of  procuring  service  upon  nonresi- 
dents was  not  affected  thereby;  that  the  pur- 
pose of  the  amendment  was  to  provide  a  means 
of  constructive  service  when  it  is  unknown  to 
the  plaintifl  and  its  attorney,  whether  the  de- 
fendant, or  defendants  are  residents  or  nonresi- 
dents of  the  state. 

(Additional  ByUabu*  tv  Bditorial  Staff.) 

2.  Statthib  «=9207  —  Coif  srrBXicnoiT  —  Har- 
VONIZIRO  Pbovhions. 

Such  a  construction  should  be  given  a  stat- 
ute as  will  liarmonize  apparently  conflicting  pro- 
visions. 

Appeal  from  District  Court,  Kimball  Coun- 
ty;   Crimea,  Jndge. 

tn  &  suit  by  the  West  Nebraska  Land  Com- 
pany against  WUllam  Eslick  and  others,  de- 
cree was  rendered  for  plalntlfT ;  and  one  of 
the  defendants  moved  to  set  aside  the  decree. 
From  an  order  setting  aside  the  decree, 
plaintiff  am)eals.  Order  reversed,  and  pro- 
ceeding dismissed. 

Wm.  X  Ballard,  of  Kimball,  for  appellant 

Gantt  &  Ellis,  of  Elk  Point,  S.  D.,  and 

James  A.  Rodman,  of  Kimball,  for  appellees. 

LETTON,  J.  The  petition  and  the  verlflca- 
don  In  this  case  are  In  the  ordinary  form  for 
the  foreclosure  of  a  mortgage.  The  usual 
affidavit  for  service  by  publication  <m  ac- 
count of  the  nonresldOKe  of  the  defendants 
was  filed.  Evidently  thinking  It  advisable  to 
follow  the  amended  law  of  1909  relating  to 
constructive  service,  which  Is  somewhat  am- 
biguous, a  motion  and  affidavit  by  the  attor- 
ney for  plaintiff  was  also  filed,  to  the  effect 
that— 

"At  the  time  said  mortgage  was  given  the  de- 
fendants were  residents  of  E3k  Point,  S.  D.; 
but  at  the  time  said  petition  was  filed  plaintin 
and  its  attorney  did  not  know  the  residence  or 
whereabouts  of  said  defendants,  and  at  this  time 
said  plaiatifl  and  its  attorney  do  not  know  the 
residence  nor  the  whereabouts  of  said  defend- 
ants; that  said  defendants  cannot  be  found  in 
this  state,  and  that  by  reason  thereof  personal 


service  of  summons  cannot  be  had  upon  said  de- 
fendants." 

An  order  was  then  made  by  the  Judge  for 
service  by  publication.  When  the  cause  came 
on  for  hearing,  the  court  found  that  due  and 
legal  notice  of  the  pendency  of  the  action  had 
been  given  to  each  of  the  defendants,  and 
rendered  a  decree  of  forecloeure.  The  land 
was  sold  at  sheriff's  sale,  and  the  sale  oon- 
flrmed  on  February  4,  1913.'  On  Septonber 
9,  1815,  a  motion  was  filed  by  one  of  the 
defendants  to  set  aside  the  decree  of  fore- 
closure, for  the  reason  that  no  service  of 
summons  was  had  in  the  action ;  that  notice 
was  bad  by  publication,  and  that  the  court 
did  not  acquire  Jurlsdlcticm  of  the  person 
of  said  defendant,  for  the  reasons  that  the 
petition  failed  to  set  out  in  the  verification 
that  the  reridence,  or  place  of  abode,  of  de- 
fendants, was  unknown  to  idalntlff,  because 
the  time  fixed  In  the  publication  of  notice 
for  the  defendant  to  answer  did  not  comply 
with  the  provlstous  of  the  statute,  and  be- 
cause the  last  day  of  publication  was  ou 
July  4th,  which  is  a  legal  holiday. 

[1]  At  the  hearing  on  the  motion,  the  court 
found  that  the  answer  day  named  was  four 
days  later  then  the  date  fixed  by  law,  and 
that  "the  verification  to  the  petition  does  not 
set  forth  the  fact  that  the  reaidence  or 
place  of  abode  of  the  defendant  is  unknown 
to  plaintiff  and  its  attorney,  as  required  by 
section  7S40  of  the  Revised  Statutes  of  this 
state.  Because  of  the  failure  to  verify  the 
petition  a»  by  law  required,  and  because  the 
published  notice  fixed  answer  day  on'  a  date 
other  than  that  required  by  law,  the  court 
was  without  jurisdiction  to  render  the  Judg- 
ment herein" — and  the  decree  was  set  aside. 
Plaintiff  appeals. 

Prior  to  the  passage  of  diapter  161,  Laws 
1909,  amending  section  77  of  the  Code  (now 
section  7S40,  Rev.  St.  1913),  service  upon  non- 
resident defendants  was  made  by  filing  the 
affidavit  provided  for  in  former  section  78  of 
the  Code  (Rev.  St.  1913,  J  7641)  and  publish- 
ing the  notice.  No  order  of  court  was  re- 
quired. The  amendment  added  the  sixth  sub- 
division, i>rovlding  that  in  certain  actions, 
where  the  residence,  or  place  of  abode,  of 
any  defendant,  or  defendants,  are  to  the 
plaintiff  and  its  attorney  unknown,  "wheth- 
er said  defendant  or  defendants  may  be  resi- 
dents or  nonresidents  of  the  state  of  Nebras- 
ka," such  fact  should  be  stated  In  the  verifi- 
cation of  the  petition,  and  an  application  be 
made  to  the  court,  or  Judges  for  an  order  au- 
thorizing service  by  publication. 

The  question  Is  whether  this  amendment 
applies  In  all  cases,  or  whether  It  was  <Hily 
meant  to  meet  the  contlngoicy  that  the  de- 
fendants, or  some  of  them,  whose  residence, 
or  plaoe  of  abode,  was  unlmown,  mif^t  be 
residents  of  this  state. 

Section  78  of  the  Code  is  not  mentioned 
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in  the  amending  statute,  and  it  is  clear  that 
It  was  not  repealed  by  implication,  because. 
If  repealed,  tbe  anomalous  condition  would 
exist  that  If  the  defendant  was  known  to  be 
a  nonresident,  and  his  place  of  residence  was 
also  known,  there  would  be  no  provision  Ib 
the  statute  for  constructive  service  upon  him. 
The  amendment  was  designed  to  allow  con- 
structive service  to  be  made  upon  residents 
of  the  state  in  certain  actions  quasi  in  rem, 
whenever  the  residence  or  place  of  abode  of 
the  defendant  was  unknown  to  tbe  plaintiff 
and  its  attorney,  and  service  of  summons 
could  not  be  made  upon  them  In  the  state. 

[2]  Following  the  familiar  rule  that  sndti 
a  construction  should  be  given  as  will  harmo- 
nize apparently  conflicting  provisions  of  a 
statute,  we  hold  that  in  cases  where  it  is 
known  that  the  defendant,  or  defendants,,  are 
nonresidents  of  the  state,  service  by  pub- 
lication may  be  bad  in  the  same  manner  as 
before  the  amendment,  but  where  a  defend- 
ant, or  defendants,  cannot  be  found  in  this 
state,  and  the  pleader  is  in  doubt  as  to  wheth- 
er he  is,  or  they  are,  residents  or  nonresi- 
dents, the  proper  practice  is  to  make  the 
statutory  averments  in  the  veriflcation  to 
the  petition,  and  then  apply  to  the  district 
court  for  an  order  for  publication,  as  the 
ammdment  provides. 

There  Is  no  bill  of  excepticms,  and  no  find- 
ing that  the  defendants  were  residents  of 
the  state  of  Nebraska.  It  mnst  t>e  conedder- 
ed,  therefore,  that  they  were  nonresiaents, 
as  alleged.  All  the  requisites  for  construc- 
tive service  on  nonresidents  had  been  com- 
plied with.  The  filing  of  the  second  affida- 
vit and  the  procurement  of  the  order  were 
uimecessary,  and  mere  surplusage.  The 
court  had  acquired  Jurisdiction  by  the  first 
affidavit;  and  never  lost  it. 

The  complaints  as  to  the  date  of  answer 
day,  and  as  to  the  last  day  of  publication, 
came  too  late.  These  were  mere  errors,  not 
affecting  the  jurisdiction,  whirti  should  have 
been  called  to  the  attention  of  the  court  be- 
fore the  decree  was  rendered,  or  might  have 
been  taken  advantage  of  on'  am>eal,  and,  this 
■not  having  been  done,  were  cured  by  the  de- 
cree. 

The  order  setting  aside  the  decree  is  re- 
Versed,  and  the  proceeding  dismissed. 


B.\nKLET  et  al.  v.  POOL,  Secretary  of  State 
(COWIN  et  al..  Interveners).     (No.  2080C.) 

(Supreme  Court  of  Kebradta.    Nov.  30,  1918.) 

(SvUabut  by  the  Court.) 

1.  Constitutional    Law    ^3»35— Constbuc- 
TioN  OF  Constitutional  1*bovisions. 
The  i;en«ral  rule  is  that  constitutional  pro- 
viHious  are  to  be  construed  as  mandatory,  un- 


less by  expr<>88  provision  or  by  necessary  im- 
plication a  different  intention  is  manifest. 

2.  Statutes    «=»35%— Referesoum— Tekmi- 
NATION  OF  Action— Laches. 

Both  the  Constitntion  and  the  statute  relat- 
ing to  referendum  contemplate  t^at  actions 
brought  under  the  law  shall  be  speedily  com- 
menced and  terminated,  so  that  elections  may 
be  had,  if  possible,  at  tbe  time  named  in  the 
Constitution.  lAcbes  upon  tbe  part  of  those 
commencing  tbe  action  or  resisting  it  will  justi- 
fy the  court  in  dismissing  tbe  action  or  defense. 

3.  Appeal  and  Ebbob  €=s>71(3)  —  Statutes 
«=»35%— Kbfebendum  —  "Final  OBnEB"  — • 
Tempobaby  Injunction. 

The  C!onstitution  provides  that  elections  up- 
on referendum  petitions  "shall  be  bad  at  the 
first  regular  state  election  held  not  less  than 
thirty  days"  (Const,  art.  3,  f  Id)  after  the  filing 
of  the  petition.  The  Constitution  also  provides 
for  legislation  to  facilitate  the  operation  of  the 
referendum  amendment  and  for  legislation  re- 
lating to  the  submission  of  petitions.  A  law 
was  passed  permitting  mandamus  and  injunction 
proceedings,  directed  a^inst  the  secretary  of 
state,  bringing  in  question,  the  validity  of  the 
referendum  petition  or  the  manner  of  submis- 
sion. Held  that,  pending  an  action  seeking  an 
injunction  to  prevent  Uie  submission  of  the 
proposition  to  the  voters  because  of  insufficiency 
of  the  petition,  and  in  which  a  temporary  in- 
junction has  issued  therefor,  the  proposition 
should  not  be  submitted,  and  that  the  constitu- 
tional provision,  fixing  the  date  of  the  election, 
is  to  that  extent  directory,  and  not  mandatory. 
Held,  further,  that  in  such  case  tbe  election,  if 
not  permanently  enjoined,  should  be  had  at  a 
regular  election,  and  as  soon  as  may  be  under 
the  law,  awaiting  the  final  decision  of  tbe  court. 
Held,  further,  that  a  temporary  injunction  made 
by  the  trial  court,  enjoining  the  secretary  of 
state  from  submitting  the  proposition  until  the 
bearing  and  adjudication  of  tne  case  upon  its 
merits,  is  not  a  "final  order,"  appealable  to 
this  court,  even  though  it  prevents  a  aubmisaion 
at  tbe  first  regular  election. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Order.] 

Rose  and  Dean,  JJ.,  dissenting. 

(Additional  Syllabu*  ly  Editorial  Staff.} 

4.  Statutes     <s»227    —    CoNSTBUC?rioN     — 

"SUALL." 

The  word  "shall,"  in  statutes,  as  in  col- 
loquial speech,  is  frequently  interpreted  to  mean 
a  direction,  rather  than  a  mandate. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Shall.] 

Appeal  from  District  Court,  Lancaster 
CJounty;  Flansbnrg,  Judge. 

Action  for  injunction  by  Edna  M.  Barkley 
and  others  against  Charles  W.  Pool,  Secre- 
tary of  State,  with  intervention  by  John  C. 
Cowln  and  others.  From  an  order  continu- 
ing the  hearing  of  a  cau.«e  to  a  date  subse- 
quent to  tbe  general  election  date,  and  grant- 
ing a  temporary  injunction,  Interveners  ap- 
peal.   Dismissed. 

Jacob  Fawcett,  of  Lincoln,  and  John  I^ee 
Webster,  L.  F.  Crofoot,  and  B.  G.  Burbank. 
all  of  Omaha,  for  appellants. 

F.  A.  Brogan,  of  Omtrhn,  and  T.  J.  Doyle, 
of  Lincoln,  for  apiiellees  Barkley  and  others. 
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WllUs  E.  Beed,  Atty.  Gen.,  for  appellee 
Pool. 

CORNISH,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court,  continuing  the 
hearing  of  the  cause  to  a  date  subsequent 
to  general  election  day,  November  5,  1918, 
and  granting  a  temporary  Injunction  re- 
straining the  secretary  of  state  from  submit- 
ting House  Roll  No.  222  to  the  electors  of  the 
state  on  said  election  day.  House  Boll  No. 
222  conferred  upon  women  certain  voting 
privileges,  and  is  subject  to  the  referendum 
provided  for  in  our  Constitution;  the  re- 
quirements relating  thereto  liaving  been  com- 
plied with. 

A  referendum  petition  had  been  filed.  The 
plaintiffs  brought  tMs  action,  attacking  the 
petition  as  invalid  and  spurious,  seeking  also 
an  injunction  forbidding  tlie  secretary  of 
state  from  submitting  the  law  to  a  vote  of 
the  people  at  the  general  election.  Issues 
were  framed  and  a  large  amount  of  testi- 
mony (not  before  us)  was  taken,  when  the 
court  made  the  above  order,  finding,  amongst 
other  things,  that  the  hearing  could  not  be 
conclnded  before  the  general  election,  and 
that,  in  the  opinion  of  the  Judge,  if  the  peti- 
tions were  finally  adjudged  valid,  the  pr(H>o- 
sition  should  be  referred  to  the  people  at  the 
next  succeeding  general  election. 

[1,  S]  The  first,  and,  if  answered  in  the 
negative,  the  controlling,  question  for  our 
consideration,  is  whetlier  the  order  appealed 
from,  continuing  the  hearing  to  a  time  subse- 
quent to  November  5th  and  restraining  the 
.secretary  of  state  from  sabmitting  the  prop- 
osition in  the  meantime  to  ttie  voters  of  the 
state,  was  a  final  order.  If  it  was  not,  then 
this  court  has  no  Jurisdiction  to  entertain 
the  appeal.  Meng  v.  Coffee,  62  Neb.  44,  71 
N.  W.  97&  It  is  contended  by  defendant  and 
Interveners  that  it  is  a  final  order,  because, 
in  effect.  It  disposes  of  the  case  and  finally 
determines  the  rights  of  tlie  parties  to  the 
controversy.  It  is  argued  that  the  constitu- 
tional provision  relating  to  referendum  peti- 
tions, which  provides  that  "elections  thereon 
shall  be  had  at  the  first  regular  state  elec- 
tion held  not  less  than  thirty  days  after  such 
filing,"  is  mandatory,  and  that  therefore 
such  election  must  be  bad  upon  the  day  nam-- 
ed  or  not  at  all. 

If  we  admit  the  premises  upon  which  the 
argument  Js  Itased,  it  is  very  likely  tluit  this 
conclusion  contended  for  would  follow,  and 
that,  although,  ordinarily,  an  aj>peal  does  not 
lie  from  a  temporary  Injunction,  it  would 
in  tlila  case,  inasmuch  as  the  order,  by  mak- 
ing further  proceedings  in  the  case  useless, 
"in  effect  determines  the  action  and  pre- 
vents a  judginmt."    Bev.  St.  1913, 1  8176. 

We  are  of  opinion  that  the  order  appealed 
from  Is  not  a  final  order,  and  that  the  effect 
of  it  is  not  a  final  deterinlnation  of  the  rights 
of  the  parties  to  the  action.    We  agree  with 


the  rule,  stated  in  12  C.  X  p.  740,  i  145,  as 
follows: 

"It  is  an  established  general  rule  that  con- 
stitutional provisions  are  to  i>e  construed  as 
mandatory  unless,  by  express  provision  or  by 
necessary  implication,  a  different  intention  is 
manifest." 

It  is  reasonable  to  suppose  that'  the  makers 
of  the  Constitution  would  anticipate  that  ve- 
titlons  might  be  presented  not  in  compliance 
with  the  requirements  of  the  law — petitions 
invalid  for  fraud  and  other  reasons.  They 
would  anticipate  that  questions  would  arise 
which  are  Judicial  questions,  not  proper  to 
be  decided  by  a  state  official,  acting  only  in 
a  minLsterlal  cai>acity.  In  the  absence  of  any 
provision  in  the  Constitution,  besides  the 
one  above  quoted,  touching  the  time  of  the 
referendum  election,  a  difBcult  question  might 
arise,  however,  as  to  just  when  and  to  what 
extent  the  courts  might  interfere  by  man- 
damus or  injunction.  In  this  case  there  are 
other  provisions  of  tlie  Constitution  which 
need  to  be  considered.  Section  Id  of  the 
amendment  (Const,  art.  3)  contains  this  lan- 
guage : 

"This  amendment  shall  be  self-executing,  but 
legislation  may  be  enacted  especially  to  facili- 
tate its  operation.  In  submitting  petitions  and 
orders  for  the  initiative  and  the  referendum,  the 
secretary  of  state  and  all  other  officers  shall  be 
guided  by  this  amendment  and  the  general' laws 
until  additional  legislation  shall  be  especially 
provided  therefor." 

The  ordering  of  a  referendum  suspends  the 
operation  of  a  law  until  approved  by  the 
voters.  Section  Ic.  Following  the  adoption 
of  the  amendment,  a  law  was  passed  pro- 
viding that  "any  citizen"  could  obtain  a  writ 
of  mandamus  to  compel  the  secretary  of 
state  to  file  a  petition  if  he  wrongfully  re- 
fused to  do  so,  and  also  providing  that,  "on 
a  showing  that  any  petition  filed  is  not  legal- 
ly sufficient,"  the  secretary  of  state  might 
be  enjoined  from  submitting  the  proposition, 
and  further  providing:  "Any  person  who  Is 
dissatisfied  with  the  ballot  title  •  »  » 
may  appeal  •  •  *  to  the  dhstrict  court." 
Laws  1913,  c.  159,  S{  5,  6. 

It  is  not  urged  that  these  laws  are  in- 
valid. A  contention  is  madc^  that  the  district 
court  should  not  have  entertained  the  suit 
because  of  inexcusable  delay  in  bringing  it, 
and  because  the  plaintiffs  have  not  capacity 
to  maintain  the  action  as  individuals. 

These  are  questions,  however,  not  rele- 
vant to  our  present  inquiry,  not  proper  to  be 
considered  until  some  judgment  or  order  is 
made  which  finally  determines  them.  For 
the  purposes  of  the  present  discussion  we 
must  assume  a  lawsuit  commenced  in  pur- 
suance of  the  statutory  enactment  without 
laches,  as  specially  found  by  the  trial  Judge, 
and  the  question  Is  whether  the  order  under 
consideration,  inasmuch  as  it  prevents  a  sub- 
mission at  the  time  named  in  the  Constitu- 
tion, is  a  final  order  determining  the  rights 
of  the  parties. 
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We  are  of  opinion  that  Injunction  suits 
may  be  maintained  and  that  the  enactment 
providing  for  them  Is  constitutional.  But, 
when  we  have  gone  this  far,  hare  we  not  al- 
ready answered  the  question  In  dispute? 
Surely,  if  a  lawsuit  may  be  constitutionally 
commenced,  it  may  be  continued  until  final 
judgment  If  a  permanent  Injunction  may 
be  had,  its  necessary  auxiliary,  a  temporary 
Injunction,  may  also  be  had,  and  become  the 
law  for  everybody  until  dissolved.  Nor  will 
it  be  contemplated  that  obedience  to  It  can 
deprive  any  party  of  the  legal  rights  that 
otherwise  belong  to  him.  Will  the  law  har- 
bor some  opposing  principle,  In  conflict  with 
this  rule  of  justice,  which  cuts  off  Its  pro- 
cesses In  the  middle  of  their  course?  This 
would  be  to  bring  unreason  into  the  law, 
which  Is  supposed  to  be  harmoniou-s — consist- 
ent with  Itself.  Hie  provision  of  the  Con- 
stitution permitting  this  legrlslatlon  must 
have  the  same  sanction  and  force  as  has  the 
provision  fixing  the  time  of  the  election.  If 
the  position  contended  for  will  result  In  de- 
nying to  either  of  the  parties  a  trial  of  their 
legal  rights  in  court,  that  amounts  to  a  re- 
ductlo  ad  absurdnm.  These  are  ancient  max- 
ims of  the  law: 

"An  act  of  the  court  shall  prejudice  no  man." 
"The  law  does  not  compel  a  man  to  do  that 

which  he  cannot  possibly  perform." 
"Tliat  which  was  originally  void  does  not  by 

lapse  of  time  become  valid." 

Of  course,  the  rights  of  the  petitioners 
are  as  much  to  be  regarded  as  the  rights  of 
those  objecting  to  the  petition,  but  no  more. 
We  must  avoid  a  rule  under  which  those  at- 
tacking a  petition  could,  through  the  neces- 
sary delays  of  a  lawsuit,  defeat  the  rights 
of  the  petitioners;  and  we  must  also  avoid 
a  rule  under  which  the  rights  of  the  public, 
and  those  objecting  to  the  petition,  may  be 
defeated. 

We  are  of  opinion  that.  If  the  time  requir- 
ed for  determining  the  validity  of  the  peti- 
tion in  court  extends  to  a  date  beyond  that 
of  the  next  ensuing  election.  It  must  be  held 
that,  by  necessary  implication,  it  was  not 
the  Intent  of  the  Constitution  that  either 
those  who  petition  for  a  referendum  or  the 
objectors  to  the  petition  should  thereby  be 
defeated  of  their  rights,  but  that  the  referen- 
dum vote  should  be  had  as  early  as  It  can 
be  had,  awaiting  the  judgment  of  the  court 

To  hold  otherwise  would  be,  on  the  one 
hand,  to  hold  that  the  constitutional  right 
of  the  people  to  have  referred  to  them  a  law 
may  be  denied  them,  or,  on  the  other  hand, 
to  hold  that  a  referendum  petition,  which 
may  be  spurious  and  wanting  legal  validity 
in  every  aspect,  may  effectually  suspend  the 
operation  of  a  law  which  the  Legislature  has 
passed. 

If  it  be  suggested  that  the  vote  should  be 
had  on  the  day  named,  permitting  the  action 
to  be  continued  until  final  adjudication  up- 
on the  merits,  then  it  might  come  to  pass 


that  the  petitioners  would  be  sustained  by 
an  overwhelming  vote  of  the  people,  and  yet 
the  submission  of  the  vote  be  set  aside  by 
a  later  decision  of  the  court  holding  that  the 
petition  Itself  or  the  manner  of  Its  submis- 
sion was  Insufficient  Constitution  makers 
would  never  intend  that.  The  Constitution 
of  West  Virginia  provided: 

"Every  point  fairly  ariainr  upon  the  record 
of  the  case  shall  be  considered  and  decided;  and 
the  reasons  therefor  shall  be  concisely  stated." 
Const  W.  Va.  art  8,  !  5. 

[4]  In  order  to  prevent  this  provision  from 
affecting  the  common-law  rule  of  res  Judi- 
cata, it  was  held  to  be  directory,  and  not 
mandatory.  Hall  &  Smith  v.  Bank  of  Vir- 
ginia, 15  W.  Va.  323.  The  word  "shaU"  in 
statutes,  as  In  colloquial  speedi,  is  frequently 
Interpreted  to  mean  a  direction,  rather  than 
a  mandate.  To  the  extent  above  indicated, 
we  hold  that  the  provision  In  our  Constitu- 
tion is  directory,  and  not  mandatory.  The 
provision  Is,  however,  mandatory  in  the  sense 
that  a  provision  would  be  if  It  read  that 
the  election  should  be  held  upon  a  certain 
date,  unless  the  Legislature  should  fix  an- 
other date,  or  nnless,  under  the  operation 
of  laws  passed  in  pursuance  of  the  amend- 
ment an  election  npon  sudb  date  becomes 
impossible. 

[2]  It  is  to  be  said,  however,  that  both  the 
Constitution  and  the  statute  contemplate  a 
speedy  hearing,  to  the  end  that  Judgment 
may  be  had  in  time  for  the  next  ensuing 
election,  and  that  the  courts  would  be  Justi- 
fied ih  refusing  to  entertain  an  action  or  de- 
fense because  of  laches  on  the  part  of  ei- 
ther of  the  parties. 

Appeal  dismissed. 

ROSE,  J.,  dissents. 
ALDRICH,  J.,  not  sitttngr. 

DEAN,  J.  (dissenOng).  The  Legislature 
passed  an  act.  House  Roll  222,  chapter  30, 
Laws  1917,  that  amended  section  1940,  Rev. 
St  1913,  so  that,  as  amended,  the  act  per- 
mitted women  to  vote  at  the  regular  state 
election  fgr  officers  and  upon  submitted  ques- 
tions, except  such  officers  as  are  "specified 
and  designated  in  the  Constitution,"  and  ex- 
cept upon  questions  "the  manner  of  the  sub- 
mission of  which  is  specified  and  designated 
In  the  Constitution  of  Nebraska."  A  refer- 
endum petition,  numerously  signed,  was  filed 
In  the  office  of  the  secretary  of  state,  on 
July  23,  1917,  to  relet  the  suffrage  act  to 
the  people  for  their  approval  or  rejection 
at  the  regfular  state  election  on  November  5, 
1918.  Plaintiffs  began  this  action  Febmary 
14,  1918,  under  section  2339,  Rev.  St  1913, 
to  enjoin  the  secretary  of  state  from  placing 
the  act  on  the  ballot,  for  the  alleged  reasons 
appearing  in  the  main  opinion.  When  the 
case  was  at  Issue,  a  mass  of  testimony  was 
taken,  and  on  October  18,  1918,  a  temporary 
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lojunctlon  was  issned,  and  Interrenera  ap- 
pealed. 

Ten  days  before  the  election,  namely,  on 
October  26,  1918,  the  case  was  ar^ed  and 
submitted  to  this  eourt  for  ftial  determina- 
tion, and  on  the  same  day  the  appeal  was 
dismissed,  as  stated  In  the  majority  opinion, 
on  two  grounds,  namely,  that  the  constitu- 
tional language  in  question  la  merely  direo 
tory,  and  because  th^  order  was  not  a  final 
order,  and  hence  was  not  appealable.  It  la 
to  these  propositlous  alone  that  this  dissent 
is  directed. 

The  act  proposed  to  be  referred  Is  one  of 
undoubted  merit  and  Is  In  harmo'ny  with  the 
progressive  spirit  of  the  time.  But  it  need 
hardly  be  said  that  these  facts  cannot  prop- 
erly enter  into  this  discussion.  The  only 
question  before  us  for  decision  is  one  of 
procedure  under  the  terms  of  the  Constitu- 
tion, and  a  statute  enacted  directly  in  pur- 
suance thereof,  and  as  to  whether  the  lan- 
guage of  the  organic  law  under  discussion  Is 
mandatory  or  directory  merely. 

The  only  importance  that  now  attaches  to 
the  presoit  case  is  with  respect  to  the  con- 
struction of  the  constitutional  provisions  and 
the  statute,  both  in  question  here.  Tbe  rec- 
ord before  us  which  does  not  contain  any  of 
the  testimony,  and  on  which  the  case  was  sub- 
mitted, consists  solely  of  the  pleadings  and 
the  order  or  decree  of  the  court  The  decree 
does  not  on  its  face  purport  to  ber  a  final 
judgment,  and  it  is  shown  that  the  taking  of 
testimony  was  not  concluded.  Under  the 
Constitution  and  the  statute  In  this  class  of 
cases"  there  appears  to  be  no  middle  ground,, 
but  it  is  the  imperative  duty  of  the  court  to 
render  a  final  judgment  before  election  and, 
in  apt  time  to  permit  an  appeal.  The  party 
whose  laches  causes  the  delay,  if  any  is 
shown,-  should  be  nonsuited. 

Constitution,  art.  8,  {  lb,  among  oth^ 
thin  gB,_  provides: 

"Referendum  petitions  against  measures  pass- 
ed by  the  legislature  shall  be  filed  with  the  sec- 
retary of  state  •  *  •  and  elections  thereon 
shall  be  had  at  the  first  regular  state  election 
held  not  less  than  thirty  days  after  such  filing." 

The  court  is  not  tbe  master 'of  the  organic 
law,  but  is  an  interpreter  of  that  law.  Thou 
Shalt!  or  thou  shalt  not!  This  is  the  im- 
perative language  of  the  lawgiver.  The  lan- 
guage of  the  Constitution  under  considera- 
tion Is  severely  plain.  There  does  not  seem 
to  be  room  for  interpretation  nor  mistake  as 
to  meaning.  Tbe  mandate  of  the  people  is 
Imperative  as  to  the  time  when  the  vote 
shall  be  bad.  If  the  court  has  power  to 
read  into  section  lb  language  that  will  post- 
pone tbe  election  beyond  the  "first  regular 
state  election"  to  the  "second  regular  state 
election,"  then  it  has  power  to  read  into  the 
same  section  language  that  will  postpone  the 
vote  to  any  subsequent  election;  and  if  the 
court  has  power  to  substitute  the  directory 
or   permissive    "may"    for    the    Imperative 


"shall"  In  Cbis  section,  then  does  it  seem  to 
have  come  to  pass  that  the  voice  of  tbe 
people  has  been  radically  changed  respecting 
material  matter  in  the  fundamental  law,  and 
without  authority,  either  express  or  implied. 
Judge  Cooley,  who  has  been  long  recog- 
nized as  one  of  our  greatest  interpreters  of 
constitutional  law,  lays  down  this  rule: 

"Hot  the  courts  tread  upon  very  dangerous 
ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and, mandatory  stat- 
utes to  tlie  provisions  of  a  Oonstitutiim. 
•_  •  •  If  directions  are  given  respecting  the 
times  or  modes  of  proceeding  in  whieh  a  power 
should  be  exercised,  there  is  at  least  a  strong 

g resumption  that  the  people  designed  it  should 
e  exercised  in  that  time  and  mode  only. 
*  •  •  TTiere  are  acme  cases,  however,  where 
the  doctrine  of  directory  statutes  has  been  ap- 
plied to  constitutional  provislonB;  but  they 
are  so_  plainly  at  variance  with  the  weight  of 
authority  upon  tbe  precise  points  considered 
that  we  feel  warranted  in  saying  that  the 
Judicial  decisions  as  tbev  now  stand  do  not 
sanction  the  application."  Coolev,  Constitu- 
tional LimitatiOBs  (7th  Ed.)  p.  114. 

The  learned  author,  at  page  119,  dtes  with 
approval  this  language  from  People  v.  Law- 
rence, 36  Barb.  (N.  T.)  1T7: 

"It  will  be  found,  ujton  full  consideration,  to 
be  difficult  to  treat  any  constitutional  provision 
aa  merely  directory,  and  not  imperative." 

The  initiative  and  referendum  Is  a  com- 
paratively new  principle  of  government  In 
tills  country,  and  there  are  not  many  ad- 
judicated cases  bearing  on  its  application  to 
civic  affairs.  But  there  is  perhaps  not  a 
single  case  where  constitutional  language  re- 
specting the  time  and  manner  of  its  opera- 
tion has  been  held  other  tban  mandatory. 
Following  is  a  brief  review  of  recent  au- 
thorities that  seem  to  support  tills  view: 

In  AUea  v.  State,  14  Arls.  468,  180  Pac 
1U4.  44  Ii.  &.  A.  (N.  S.)  468,  It  la  said: 

"AB  the  qualified  voters  of  the  state  btSng 
authorized  to  participate  in  the  rejection  or 
approval  of  referred  laws,  it  may  be  conceded 
to  be  essential  that  they  give  expression  to 
their  wishes  at  a  time  fixed  by  the  fundamental 
law." 

In  Thompson  v.  Vaughan,  192  Mich.  B12, 
159  N.  W.  65,  It  is  held: 

"Blvery  provision  of  the  Constitution  as  to 
initiative  and  referendum  is  mandatory,  and  re- 
quires that  every  safegnard  against  irregular 
and  fraudulent  exercise  be  carefully  maintain- 
ed." 

State  V.  Oabotne,  14  Ariz.  188,  125  Pac 
884,  in  dlscoasing  the  dme  for  holding  eleo 
dona,  says: 

"Tliat  time  may  be  fixed  by  the  people  in  the 
sovereign  capacity  of  adopting  their  Constitu- 
tion ;  •  •  *  if  fixed  by  the  people,  the  peo- 
ple alone  can  <*ange  it  The  Legislature  can- 
not do  it  and  the  courts  cannot" 

Capito  V.  Topping,  65  W.  Va.  587,  64  S.  E. 
845,  22  L.  It  A.  (N.  S.)  1089,  Is  a  late(  case 
from  West  Virginia  that  was  decided  in  1909 
and  seems  to  adhere  to  the  rule.  It  is  there 
said: 

"We  are  aware  of  no  decision  authorizing  the 
view  that  a  constitutional  clause,  dealing  with 
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matters  So  high  and  vital  in  character  as  thn 
executive  power  of  veto,  and  tlie  making  of 
laws,  and  having  form  and  terms  so  emphatic, 
is  merely  directory." 

In  12  O.  J.  p.  740,  !  147,  as  relating  to 
mandatory  constitutional  provisions.  It  Is 
said: 

"As  a  general  rule,  all  provisions  that  desig- 
nate in  express  terms  the  time  or  manner  of 
doing  particular  acts  and  that  are  silent  as  to 
performance  in  any  other  manner  are  manda- 
tory and  must  be  followed." 

Section  Id,  art.  3,  of  the  Constitution,  being 
a  part  of  the  Initiative  apd  referendum 
amendment,  reads  in  part: 

"This  amendmeot  shall  be  self-executing,  but 
legislation  may  be  enacted  especially  to  facili- 
tate its  operation." 

Facilitate:  "To  make  easy  or  less  difficult; 
to  free  from  difficulty  or  Impediment" — ^Is 
an  accepted  deflnitlon  of  a  plain  word  in  ev- 
eryday use,  with  which  the  legislative  branch 
of  government  Is  apparently  more  nearly  in 
touch  than  is  the  judicial  branch.  Clearly 
an  act  that  would  impede  rather  than  facili- 
tate the  operation  of  the  amendment  would 
be  unconstitutional. 

Legislation  in  apparent  conformity  with 
the  language  of  the  Constitution  was  enact- 
ed In  1913  by  the  first  Legislature  to  convene 
after  the  adoption  of  the  amendment.  Sec- 
tion 2339,  Rev.  St.  1913,  so  far  as  applicable, 
follows: 

"On  a  showing  that  any  petition  filed  is  not 
legally  sufficient,  the  court  may  enjoin  the  sec- 
retary of  state  and  all  other  officers  from  cer- 
tifying or  printing  on  the  official  ballot  for  the 
ensuing  election  the  ballot  title  and  numbers 
of  such  measure." 

So  mindful  was  the  Legislature  of  the 
duty  imposed  by  the  Constitution,  especially 
to  facilitate  the  operation  of  the  amendment 
and  to  prevent  the  law's  intolerable  delays, 
that  it  Is  further  provided  in  the  same  sec- 
tion that  suits  brought  under  the  act — 

"shall  be  advanced  on  the  court  docket  and 
heard  and  decided  by  the  court  as  quickly  as 
possible.  Either  party  may  appeal  to  the  Su- 
preme Court  witUn  ten  days  after  a  decision 
18  rendered." 

Only  mandamus  and  injunction  may  be  In- 
voked under  this  statute,  and  these  extraor- 
dinary remedies  must  by  the  terms  of  the 
statute  be  speedily  exierclsed,  so  that  Hn  ag- 
grieved parQr  may  appeal  In  apt  time,  and 
this  to  the  end  that  the  act  to  be  referred 
may  be  adopted  or  rejected  at  the  time 
named  In  the  G(Mi8tltution.  With  respect  to 
an  application  of  this  principle  of  govern- 


ment, neither  the  Constitution  nor  the  stat- 
ute contemplates  that  "the  workings  of  the 
law  shall  move  with  a  leaden  heel." 

It  has  been  suggested  that  "the  first  regu- 
lar state  election"  means  the  first  election 
after  a  referred  petition  lias  been  held  valid 
by  a  court  decree.  But  that  could  not  have 
been  the  legislative  intent,  or  this  language 
would  not  have  been  used: 

"If  it  shall  be  decided  by  the  court  that  such 
petition  is  legally  sufficient,  the  secretary  of 
state  shall  then  file  it,  with  a  certified  copy 
of  the  judgment  attached  thereto,  as  of  the 
date  on  which  it  was  originally  offered  for  filing 
in  his  otBxx."    Bev.  St.  1913,  g  2339. 

The  Legislature  did  not  presume  to  at- 
tempt an  abrogation  of  the  constitutional 
mandate  requiring  the  TOte  to  be  held  at 
"the  first  regular  state  election"  after  the 
original  filing  of  the  referendum  petition. 

It  is  apparent  tliat  difficulties  will  be  en- 
countered In  establishing  finally  and  con- 
clusively under  the  Constitution  and  the 
statute  that  any  election  is  meant  except 
that  of  November  5,  1918.  It  is  said  in  the 
majority  opinion  that,  if  the  constitutional 
language  under  consideration  Is  mandatory, 
a  referred  a<^  must  be  voted  on  at  the  first 
election,  or  It  never  can  be  lawfully  voted 
on.  The  statute  contemplates  that  the  ref- 
ermdum  petition  shall  designate  the  date 
of  the  election  at  whldi  submission  is  Bought, 
and  it  appears  that  the  election  of  November 
5,  1918,  was  designated  In  the  presoit  case. 
By  the  decision  of  the  majority  and  aa  the 
face  of  the  record  it  is  clear  that  at  least 
two  years 'must  elapse  before  the  legislative 
act  in  question  can  be  referred  to  the  people 
for  their  adoption  or  rejection.  Will  it  be 
said  that  the  Constitution  contemplates,  a  sit- 
uation that  is  so  obviously  repugnant  to  its 
language?  When  the  people  have  reserved 
the  right  to  have  laws  referred,  and  liave 
'fixed  the  time  for  such  reference,  can  the 
Legislature  or  the  courts  lawfully  fix  any 
other  time?  To  do  so  seems  to  be  usurpation 
of  power.  If  a  mandatory  provision  of  the 
Constitution  may  for  reasons  of  expediency 
be  construed  to  be  merely  directory,  the  fun- 
damental law  may  t)ecome  meaningless. 

It  seems  that  the  district  court  was  with- 
out jurisdiction  to  grant  a  temporary  injunc- 
tion and  retain  the  case  for  further  proceed- 
ings after  the  election  in  direct  violation  of 
the  Constitution.  It  follows  that  Its  order 
was  void,  and  therefore  appealable.  It  is 
respectfully  submitted  that  the  cause  should 
have  been  remanded,  with  directions  to  dis- 
solve the  injunction  and  dismiss  the  suit 
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MOUCiEY  T.  MILLER  et  aL 

(Supreme  Court  of  North  Dakota.     Nov.  2©, 
1918.) 

(Byttabut  hn  tk4  CourtJ 
Judgment   «=3l38(l)  —  Vacating  —  Discbe- 

TION  OF  COUBT. 

Where  a  motion  is  made  to  set  aaUe  and 
vacate  a  judgment  and  such  motion  is  not  based 
upon  an  affidavit  of  merits  and  there  is  do 
proposed  verified  answer  and  there  is  no  fraud 
in  the  procuring  of  the  judgment,  it  is  dear 
abuse  of  discretion  of  the  trial  court  to  grant 
such  motion  setting  aside  and  vacating  the 
judgment. 

Robinaon,  3.,  dissenting. 

Appeal  ftrom  District  Court,  Ransom 
County ;  Vnnk  P.  Allen,  Judge. 

Action  by  Jobn  Mougej  against  Hugh  Mil- 
ler and  another,  copartners  as  Miller  Sc  Coon- 
ey.  From  (tn  order  vacating  a  default  judg- 
ment, i^aintiff  appeals.  Order  reversed,  and 
vacated  Judgment  reinstated. 

E.  T.  Burice,  of  Blsmardf^  for  wpellant 
0.  G.  Bangert,  of  Enderlin,  for  respondents. 

GRACE,  J.  nils  is  an  appeal  froA  an  or- 
der vacating  a  default  Judgment  entered  Au- 
gust 21,  1917,  for  $1,431.50.  Mougey  brought 
an  action  against  Miller  &  Cooney,  copartners 
doing  business  under  the  firm  name  and  style 
of  Miller  &  Cooney,  and,  In  the  complaint, 
states  a  cause  of  action  upon  two  notes  as 
follows: 

"That  on  or  about  the  5th  day  of  November, 
1016,  def^dants  made,  executed,  and  delivered 
to  plaintiff  its  promissory  note,  in  writing,  dat- 
ed on  or  about  said  date  in  the  sum  of  $270 
payable  upon  demand  with  interest  at  10  per 
cent.  i>er  annum ;  that  the  same  lias  not  been 
paid,  nor  has  any  part  thereof,  but  the  defend- 
ants remain  Indebted  to  plaintiff  in  said  sum 
and  interest  thereon.  That  on  or  about  the 
4th  day  of  February,  1017,  the  defendants  made, 
executed,  and  delivered  to  one  Michael  Cooney, 
Sr.,  their  certain  promissory  note,  in  writing, 
whereby  they  promise  to  pay  to  him  the  sum 
of  $1,100  upon  demand  with  interest  after  date 
at  the  rate  of  8  per  cent,  per  annum ;  that  the 
mid  note  has  not  l>e«i  paid,  nor  has  any  part 
thereof ;  that  on  or  about  the  12th  day  of  April. 
1917,  and  before  the  commencement  of  this 
action,  the  said  Michael  Cooney,  Sr.,  for  a  val- 
uable consideration  assigned,  sold,  and  deliv- 
ered to  this  plaintiff  the  said  note;  and  that 
plaintiff  thereupon  became,  and  still  is,  the 
owner  and  holder  thereof." 

The  notes  offered  in  evidence  were:  A 
note  of  $250  dated  Novemtoer  6,  1916,  signed 
by  M.  J.  Cooney,  Hugh  Miller,  and  J.  A. 
Mougey;  and  a  note  signed  by  M.  J.  Cooney 
and  containing  the  following  indorsement  on 
the  back  thereof:  "M.  Cooney,  Sr.,  to  John 
Mougey,  April  12,  1917." 

The  smaller  note  set  forth  in  the  complaint 
is  claimed  to  have  been  executed  and  deliver- 
ed by  the  defendants  to  the  plaintiff;  where- 


as, the  note  in  evidoice  was  signed  by  M.  J. 
Co<«ey,  Hugh  Miller,  and  J.  A.  Mougey,  and 
also  l>ears  a  different  date  from  the  $270 
note  in  the  oomploint  The  complaint  also 
alleges  that  the  defendants  executed  and  de- 
livered to  MIdiael  Cooney,  Sr.,  the  $1,100 
note.  On 'the  $1,100  note  offered  In  evidence 
there  is  a  signature  of  no  malcer  except  that 
of  M.  J.  Cooney.  The  complaint  further  in 
effect  alleges  that  the  smaller  note  of  $270 
was  executed  and  delivered  by  the  defend- 
ants to  plaintiff,  while  the  smaller  note  of- 
fered in  evidence  is  a  note  executed  by  M.  J. 
Cooney,  Hugh  Miller,  and  J.  A.  Mougey  to  the 
Farmers'  State  Bank  of  6heldon  and  contains 
no  indorsenient. 

There  appears  to  be  much  discrepancy 
between  the  notes  offered  in  evidence  and 
those  dewribed  In  the  complaint.  Conceding 
there  is,  the  notes  offered  In  evidence,  though 
they  did  not  correspond  In  many  respects 
with  those  described  In  the  complaint,  were 
received  In  evidence  by  the  court.  There 
is  nothing  in  this  record  sufBcient  to  show 
any  fraud  in  offering,  as  evidence,  the  $250 
note  and  the  $1,100  note  which  are  part  of 
the  record;  nor  Is  there  anything  in  the  rec^ 
ord  sufficient  to  show  that  the  court  vacated 
the  Judgment  because  of  any  fraud  practic- 
ed upon  It.  There  Is  nothing  In  tlie  record, 
so  far  as  we  can  determine,  sufficient  to  show 
that  the  Judgment  was  obtained  by  fraud  or 
collusion  or  that  the  court  was  in  any  man- 
ner imposed  upon.  It  is  certain,  in  cases 
where  tlie  court  is  deceived  and  collusion  and 
fraud  is  practiced  so  that  the  court  ordered 
a  Jadgment  while  laboring  under  the  decep- 
tion and  fraud  practiced  In  the  procuring  of 
the  order  of  the  court  and  the  jndgtnent,  that 
It  has  inherent  power  to  vacate  and  set  aside 
such  collusive  and  fraudulent  judgment,  not- 
withstanding that  more  than  one  year  has 
elapsed  since  the  entry.  Williams  v.  Fair- 
mont School  District,  21  N.  D.  198,  129  N. 
W.  1027. 

In  this  case,  as  we  view  it,  from  the  record 
there  Is  no  showing  of  fraud  or  collusion  in 
procuring  the  Judgment,  nor  that  the  court 
was  in  any  way  deceived  or  fraud  practiced 
upon  it.  This  being  true,  the  court  abused 
its  discretion  in  setting  aside  and  vacating 
the  judgment  In  question,  unless  the  defend- 
ant has  brought  himself  within  the  terms 
of  section  7483,  Complied  liaws  1913,  part 
of  whldi  is  as  follows: 

"The  court  may  likewise,  in  its  discretion  and 
upon  such  terms  as  may  l>e  just,  *  *  *  at 
any  time  within  one  year  after  notice  thereof, 
r^eve  a  party  from  a  judgment,  order  or  other 
proceeding  taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  excusable  neg- 
lect, and  may  supply  an  omission  in  any  pro- 
p»eding." 

What  then  should  the  defendant  have  done 
to  have  brought  himself  within  this  statute? 
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The  proper  procedure  to  obtain  relief  from 
a  default  judgment  Is  by  roodon  to  vacate 
the  Judgment,  based  on  affidaTit  of  merits, 
and  a  proposed  varifled  answer.  Radne-Sat- 
tley  Mfg.  Co.  t.  IF&YUcek.  21  N.  D.  222, 180  N. 
W.  228.  In  the  case  at  bar,  defendants  have 
neither  an  affidavit  of  merits  nor  a  proposed 
answer.  They  have  entirely  failed  to  comply 
with  requirements  necessary  and  indispen- 
sable In  a  motion  to  vacate  a  Judgment  This 
being  true,  the  trial  court  should  liave  denied 
their  motion  to  vacate  the  Judgment,  and, 
under  the  drcnmstances  in  this  case.  Its  fail- 
ure to  do  so  Is  a  clear  abuse  of  dlscreticm. 

Nothing  la  this  decisimi  is  to  be  under- 
stood as  preventing  the  trial  court  of  its  own 
motion,  if  it  deems  It  was  deceived  or  Im- 
posed upon  at  the  time  of  the  procurement 
of  the  Judgment,  In  maicing  another  order  va- 
cating the  Judgment  wherein  It  will  appear  on 
the  records  of  the  trial  court  that  it  was  so 
imposed  upon  and  deceived.  We  have  herein- 
before pointed  out  in  this  opinion  that  a 
Judgment  may  l>e  vacated  even  after  the  es- 
pirati(m  of  one  year,  where  It  is  made  to  ap- 
pear that  the  trial  court  was  Imposed  upon 
or  deceived  at  the  .time  of  the  entry  of  such 
Judgment 

The  Older  of  the  trial  court  vacating  the 
Judgment  is  reversed,  and  the  Judgmoit  va- 
cated is  reinstated.  Appellant  is  allowed  his 
statutory  costs  on  appeaL 

ROBINSON,  J.  (dissenting.  Id  this  ac- 
tion on  August  21,  1817,  a  default  Judgment 
was  entered  that  the  plaintiff  recover  from 
Hugh  Miller  and  Mlcliael  J.  Gocmey,  copart- 
ners doing  business  under  the  firm  name  of 
Miller  &  Cooney,  the  sum  of  $1,431.50.  The 
Judgment  was  on  a  promissory  note  dated 
Novemt>er  2, 1016,  by  M.  J.  Cooney  and  Hugh 


Miller  and  Jolm  Mongey  to  the  Farmers'' 
State  Bank  of  Sheldon  for  $250  and  interest 
payable  on  demand.  This  note  t>ears  no  in- 
dorsement, and  it  is  not  the  note  descrltied 
in  the  complaint. 

The  other  note  is  dated  February  4,  1917, 
made  by  M.  J.  Cooney  to  M.  Cooney,  Sr.,  for 
$1,100  and  Interest  on  demand.  It  is  Indors- 
ed thus:  M.  Cooney,  Sr.,  to  John  Mongey, 
April  12,  1917.  This  Is  not  the  note  describ- 
ed in  the  complaint  It  describes  a  note 
made  by  the  defendants  and  not  by  Oooney. 
The  Judgment  was  Altered  on  an  admission 
of  service  by  M.  J.  Cooney,  who  made  the 
note  to  his  father. 

A  motion  to  vacate  the  Judgment  Is  dated 
April  16,  1918,  and  on  June  1, 1918,  the  court 
made  an  order  that  the  Jndgment  be  in  all 
things  vacated,  set  aside,  and  annulled.  On 
July  1,  1918,  the  plaintiff  appealed  from  the 
order,  assigning  error: 

"That  the  facts  before  the  court*  condnwvely 
show  that  the  plaintiff  was  entitled  to  the  jodg- 
ment  and  the  failure  of  one  of  the  defenaaatB 
to  sign  one  of  the  notes  does  not  warrant  an 
order  vacating  the  judgment" 

But  the  Judgment  was  against  the  defend- 
ant as  partners,  and  the  notes  show  no  part- 
nership liability,  and  the  note  to  the  State 
B&nk  of  Sheldon  is  not  indorsed  to  the  plain- 
tiff or  to  any  person.  Manifestly,  the  appeal 
has  no  merit,  and  the  wonder  is  tliat  any  at- 
torney should  ever  take  such  a  judgment  or 
talce  an  appeal  from  an  order  vacating  It  or 
try  to  bolster  up  the  Judgment  by  a  state- 
ment of  facts  not  In  the  Judgment  roU. 

On  the  judgment  roll  and  the  promissory 
notes,  the  Judgment  does  appear  as  an  im- 
position on  the  court,  and  as  such  it  was  en- 
tirely proper  for  the  court  to  set  It  aside, 
even  on  its  own  motion. 
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REur  ▼.  aiTY  or  shbnandoah. 

(No.  82M8.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

MmiOn>AL   GOBPOKATIONS    «3»786  — TOKIS  — 
PUBUO  ClXBBBATIORB— RnSPONSIBtUTT  lt>B 

Israsr. 

A  cUt,  whose  officers  permitted  a  Fourth  of 
July  celebration,  whicn  included  promiscuous 
shooting  of  firecrackers,  no  express  permission 
therefor  beins  given,  is  not  liable  for  injuries  re- 
ceived by  a  minor,  who,  while  sitting  on  the 
sidewalk,  watching  the  street  parade,  was  struck 
in  the  eye  by  a  firecracker. 

Appeal  from  District  Oonrt,  Page  Coun- 
ty;   Shelby  GnlUson,  Judge. 

Action  by  Dolph  Hemy,  a  minor  child,  in 
the  name  of  his  next  friend,  against  the  City 
of  Shenandoah,  for  damages  caused  by  a 
firecracker  striking  him  in  the  eye  during 
a  public  celebration  in  that  city.  The  court 
at  the  close  of  the  evidence  for  plaintiff  di- 
rected the  Jury  to  return  a  verdict  for  de- 
fendant.   Affirmed. 

Ferguson,  Barnes  &  Ferguson,  of  Shenan- 
doah, for  appellant 

Wilson  &  Eeenan,  of  Shenandoah,  for  ap- 
pellee. 

STEVENS,  J.  On  the  evening  of  July  4, 
1916,  Dolph  Remy,  with  bis  parents  and 
grandparents,  was  sitting  on  the  sidewalk, 
watching  a  street  parade.  The  celebration 
was  under  the  management  ot  a  citizens' 
committee,  and  consisted  of  the  customary 
festivities  and  patriotic  demonstrations,  in- 
cluding the  promiscuous  diooting  of  fire- 
crackers upon  all  of  the  public  streets  of  the 
defendant  dty.  Some  unknown  nearby  per- 
son threw  a  Ugltfed  firecracker  Into  the 
street,  which,  failing  to  explode,  struck 
Dolph  in  the  eye,  practically  destroying  the 
sight  thereof.  It  is  not  claimed  that  express 
permission  was  granted  the  public  by  the 
dty  counsel  to  shoot  firecrackers  upon  the 
public  streets,  but  that  it  was  generally  and 
universally  done  on  the  day  In  question, 
with  the  full  knowledge  and  acquiescence  of 
such  officers.  No  effort  was  made  to  sup- 
press or  prevent  It  by  the  city  officials. 

Counsel  upon  both  sides  have  favored  us 
with  elaborate  briefs,  in  which  great  num- 
bers of  decisions  from  other  jurisdictions 
are  cited;  but  we  have  no  occasion  to  re- 
view them,  as  the  facts  In  this  case  bring 
it  squarely  within  onr  holding  in  Ball  v. 
Town  of  Woodbine,  61  Iowa,  83,  15  N.  W. 
846,  47  Am.  Bep.  805.  Some  contention  is 
made  by  counsel  for  appellant,  based  upon 
Wheeler  v.  City  of  Ft  Dodge,  131  Iowa,  666, 
108  N.  W.  1067,  9  L.  R.  A  (N.  S.)  146;  but 
a  careful  reading  of  the  opinion  in  that 
case  satisfies  us  that  there  is  no  want  of 


harmony  In  the  two  cases,  and  both  are  in 
accord  with  ttie  great  weight  of  authority. 
The  writer  of  the  opinion  In  Wheeler  v.  City 
of  Ft  Dodge,  supra,  clearly  distinguishes 
the  two  cases  as  follows: 

"The  conduslon  as  here  readied  is  in  no 
manner  inconsistent  with  the  decision  in  Ball 
V.  [Town  of]  Woodbine,  61  Iowa,  8S  [16  N.  W. 
846,  47  Am.  Rep.  806],  where  we  held  the 
city  not  liable  for  the  act  of  its  officers  in  dis- 
charge fireworks  or  failing  to  prevent  such  dis- 
diarge  by  which  the  plaintiff  was  injured.  The 
essence  of  the  complaint  in  that  case  was  ei- 
ther the  personal  miscondnct  of  certain  per- 
sons who  Ikappened  to  be  officers,  or  the  failure 
of  sudt  officers  to  properly  police  the  dty,  and 
for  such  failure  the  cases  are  quite  uniform  in 
holding  the  dty  not  subject  to  a  daim  for  dam- 
ages." 

Indeed,  the  distinction  Indicated  was  ob- 
served by  the  court  In  the  Ball  (Jase.  The 
motion  to  direct  a  verdict  in  favw:  of  de- 
fendant was  properly  sustained,  and  the 
Judgment  of  the  court  below  is  affirmed. 

PRESTON,  O.  J.,  and  WEAVER  and  GAT- 
NOB,  JJ.,  concur. 


HOUJORF  T.  HOIiDORF.    (No.  32212.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  A8SATn,T  ARD  BATrniT    «s»2— Weat  Oon- 

Ifi'iTUTKS. 

Acts  threatening  violence  to  another's  per- 
son coupled  with  present  ability  constitute  an 
assault,  and  where  defendant  who  was  appar- 
ently angry,  approadied  plaintiff  making  demon- 
strations with  a  dub,  he  wss  guilty  of  assault 
and  responsible  for  physical  injury  resulting. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assault.] 

2.  Daicaobs      «sd62— Fbiuht— Phtbioal  In- 
jnBY. 

The  rule  denying  liability  for  injuries  re- 
sulting from  fright  where  no  physical  injury 
is  shown  cannot  be  invoked  where  the  fright 
was  due  to  a  willful  act;  so,  where  defendant 
threatened  a  woman  advanced  in  pregnancy 
with  a  club,  and  the  resulting  fright  caused 
premature  birth,  etc.,  she  may  recover  for  re- 
sulting injuries,  the  act  of  defendant  being 
wlllfuL 

3.  liiMTATioN  OP  Actions   «=>182(5)— Waiv- 
er OF  Limitatio:ts— Pleading. 

limitations  are  waived  where  not  pleaded ; 
the  petition  not  showing  on  its  face  that  the  ac- 
tion was  barred  by  limitations. 

Appeal  from  District  Court,  Pottawatta- 
mie County;  J.  B.  Rockafellow.  Judge. 

Action  for  damages.    The  material  facts 
are  stated  in  the  opinion.     Reversed. 


sVor  other  < 
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CuUlson  &  Wyland,  of  Harlan,  and  F.  A. 
Turner,  of  Avoca,  for  appellant. 

Preston  &  DllUnger,  of  Avoca,  for  appel- 
lee. 

STEVENS,  3.  Plaintiff  brings  thU  action 
to  recover  damages  caused  by  an  alleged 
assault  upon  her  by  tbe  defendant  resulting 
In  a  miscarriage  accompanied  by  severe  and 
painful  lacerations.  The  defendant  denied 
the  assault,  and  contends  further  in  argu- 
ment that  whatever  injuries,  if  any,  plaintiff 
Is  shown  to  have  suffered  were  due  solely 
to  fright,  for  which  no  recovery  can  be 
made.  According  to  the  testimony  of  plain- 
tiff, defendant  came  to  the  farm,  where  she 
was  living  with  her  husband,  In  the  latter 
part  of  August,  1914,  where  the  following 
transpired: 

"This  trouble  arose  in  August,  1914.  It  was 
on  the  farm  where  we,  my  husband  and  I,  were 
living.  My  husband  was  down  by  the  bam 
when  it  happened.  The  barn  was  about  200 
feet  southeast  of  the  house,  something  like  that. 
Well,  he,  the  defendant,  drove  into  the  yard. 
He  and  Orrln  was  on  the  running  gear  of  a 
wagon,  and  I  was  by  the  well  pumping  a  bucket 
of  water,  and  as  he  drove  into  the  yard  he  said, 
'Good  morning,'  aod.,1  said,  'Good  morning,'  and 
then  when  he  was  even  with  me  he  said  'Whoa,' 
and  he  stopped  and  got  oS  the  wagon  and  pick- 
ed up  a  club  and  shook  it  at  me.  He  says,  'Tou 
are  making  trouble  between  my  kids,'  and  I 
said,  'I  wasn't;'  and  he  says,  'Tou  are;'  he 
says,  'The  ponies,  you  are  going  to  pay  $100  for 
the  ponies;  the  ponies  are  mine,  and  the  buggy* 
is  mine,  too,'  be  says.  And  he  came  up  towards 
me,  and  he  did  as  If  he  was  to  strike  me,  and 
he  struck  three  times.  And  he  come  up  dose 
to  me,  and  there  was  a  watering  trough  in  be- 
tween us.  He  was  about  a  foot  and  a  haU 
from  me,  when  he  offered,  to  strike.  I  stood 
stiff.  I  was  scared  so  I  couldn't  move.  At 
that  moment  I  was  pumping  water  In  a  bucket 
for  house  use.  I  went  out  there  to  get  tbe 
bucket  of  water,  and  I  was  at  the  pump  when 
he  began  to  talk  to  me.  When  he  made  his  last 
effort  to  hit  me  he  was  about  a  foot  or  two 
away.  He  acted  like  he  was  mad.  After  he 
went  down  to  the  barn  I  went  to  the  house.  I 
walked.  I  did  not  take  the  water  with  me.  I 
felt  like  everything  gave  way  in  my  abdomen, 
and  began  to  feel  sick.  i.  was  scared.  Tea,  sir; 
I  was  afraid  of  him.  I  was  in  the  family  way 
at  that  time.  I  had  been  that  way  for  about 
six  months." 

She  further  testified  that  upon  arrival  at 
the  house  she  experienced  severe  pain  In  her 
abdomen,  which  continued  at  intervals,  with 
Increasing  violence,  imtll  on  or  about  the 
5th  day  of  September,  when  a  physician  was 
called,  and  she  gave  premature  birth  to  a 
child.  The  court,  at  the  close  of  plaintiff's 
evidence,  directed  a  verdict  in  favor  of  the 
defendant,   and   plaintiff  appeals. 

[1]  I.  Plaintiff  and  her  husband  resided  as 
tenants  upon  a  farm  owned  by  defendant, 
who  was  engaged  In  erecting  a  barn  thereon 
at  tbe  time  of  the  transaction  complained  of. 


The  first  contention  of  counsel  for  appellee 
is  that,  onder  the  evidence  of  plalntUE,  de- 
fendant, at  most,  committed  a  simple  assault 
upon  her,  for  which.  In  the  absence  of  s(Mne 
physical  injury,  nominal  damages  alone 
could  be  recovered.  An  assanlt  has  been 
variously  defined  by  this  oonrt,  bnt  acts 
threatening  violence  to  the  person  of  anotber, 
coupled  with  the  mea^s,  ability,  and  intent 
to  commit  the  violence  threatened,  consUtnte 
an  assault.  The  evidence  does  not  disdose 
that  defendant  made  verbal  threats  of  vio- 
lence, or  that  be  touched  her  person,  but  be 
was  apparently  very  angry  and  approached 
plaintiff  In  a  manner,  and  with  demonstra- 
tions, well  calculated  to  inspire  in  ber  tbe 
fear  and  belief  that  he  Intended  to  make  a 
violent  assault  upon  ber  person.  The  force 
relied  upon  as  constituting  the  alleged  as- 
sault was  not  quiescent,  but  was  accom- 
panied by  all  of  the  manifestations  of  an  in- 
tended battery.  His  acts  and  conduct  were 
a  clear  violation  of  the  plaintiff's  rights,  and 
the  resnlts  following  the  assanlt  were  such 
as  might  reasonably  have  been  expected  to 
follow  therefrom.  We  have  no  hesitation  hi 
holding  that,  if  plaintiff  suffered  some  phys- 
ical Injury  therefrom,  an  actionable  assault 
was"  committed  upon  her. 

[2]  n.  It  is,  however,  contended  by  conn-, 
sel  for  appellee  that  no  physical  Injury  was 
inflicted  upon  plaintiff,  and  that,  if  she  suf- 
fered damages,  It  was  due  to  fright  alone, 
for  which  no  recovery  can  he  had.  The  au- 
thorities are  not  in  harmony  upon  this  point, 
and  it  has  often  been  held  that  no  recovery 
will  he  permitted  for  damages  resulting  sole- 
ly from  fright  caused  by  the  negligence  of 
another,  In  the  absence  of  some  physical  In- 
Jury.  Lee  V.  City  of  Bnrllngton,  113  Iowa, 
356,  85  N.  W.  618,  86  Am.  St.  Rep.  379;  Ma- 
honey  V.  Dankwart,  108  Towa,  321,  79  N. 
W.  134;  Zabrem  v.  Cunord  Steamship  Co., 
151  Iowa.  345,  131  N.  W.  18,  34  U  R.  A. 
(N.  a.)  751 ;  Kramer  v.  Rlcksmeler.  159  Iowa. 
48,  139  N.  W.  1091,  45  L.  R.  A.  (N.  S.)  92S; 
Cleveland  Ry.  Co.  v.  Stewart,  24  Ind.  App. 
374,  56  N.  E.  917;  Braun  v.  Craven,  175  HI. 
401,  51  N.  E.  657,  42  I*  R.  A.  199 ;  Drlscoll 
V.  Gaffey,  207  Mass.  102,  92  N.  E.  1010;  Ken- 
nell  V.  Gershonovltz,  84  N.  J.  Law,  5T7,  87 
Atl.  130;  Arthur  v.  Henry,  157  N.  C.  438,  73 
S.  E.  211;  Cook  v.  Mohawk,  207  N.  Y.  311, 
100  N.  B.  816.  But,  as  holding  to  the  con- 
trary, see  Spearman  v.  McCrary,  4  Ala.  App. 
473,  68  South.  927;  St.  Louis  S.  W.  R.  Co. 
V.  Murdock,  54  Tex.  Civ.  App.  249,  116  S. 
W.  139. 

The  rule,  however,  denying  liability  for  In- 
juries resulting  from  fright  caused  by  negli- 
gence, where  no  physical  Injury  Is  shown, 
cannot  be  Invoked  where  It  is  shown  ftat  the 
fright  was  due  to  a  willful  act  Watson  v. 
Dllts,  lie  Iowa,  249,  89  N.  W.  1068,  67  L.  B. 
A.  559,  93  Am.  St.  Rep.  239;  Johnson  v.  Hahn. 
168  Iowa,  147,  150  N.  W.  6;  Engle  v.  Sim- 
mons, 148  Ala.  92, 41  South.  1023,  7  L.  B.  A. 
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(N.  S.)  96,.  121  Am.  St.  Bep.  SD,  12  Ann.  Cas. 
140;  Pullman  C!o.  t.  Cox,  66  Tex.  GIt.  App. 
327,  120  S.  W.  1058;  Pankopf  v.  Hlnkley,  141 
Wis.  146,  123  N.  W.  625.  2<  I..  B.  A.  (N.  S.) 
11S9;  Green  v.  Sboemaker  ft  Oa,  111  Md. 
69,  73  Atl.  688,  23  L.  R.  A.  (N.  8.)  667;  Gnlf, 
C.  ft  S.  P.  By.  Oa  v.  Hayter,  93  Tex.  230, 
M  S.  W.  944.  47  L.  B.  A.  325.  77  Am.  St.  Rep. 
856;  May  t.  Weatern  Union  Tel.-  Go.,  157  N. 
C.  416,  72  8.  E.  1050,  37  li.  B.  A.  (N.  S.)  912: 
Lesch  y.  Great  Northern  By.,  07  Minn.  603, 
106  N.  W.  065,  7  L.  B.  A.  (N.  S.)  03;  Suther- 
land on  Damages  (4th  Bd.)  toL  1,  i  24;  Bouil- 
lon T.  Laclede  GasUght  Go.,  148  Mo.  App. 
462,  120  S.  W.  401. 

In  Watson  t.  Dilts,  supra,  this  court  held 
that  plaintiff  could  recover  for  damages  to 
ber  nervous  system  resulting  solely  from 
fright  upon  the  theory  that  the  Injuries  suf- 
fered were  physical  in  character.  In  that 
case  the  defendant  wrongfully  and  stealthily 
entered  the  home  of  plaintiff,  went  to  the 
second  story  for  the  apparent  purpose  of 
committing  a  felony,  entered  the  room  of 
plaintiff's  husband  with  whom  he  engaged  in 
an  encounter,  causing  the  fright  complained 
of.  No  physical  violence  was  inflicted  upon 
the  plaintiff.  The  doctripe  of  this  case  is  re- 
affirmed and  fully  sustained  by  Johnson  v. 
Hahn,  supra.  The  holding  In  the  above  cas- 
es is  easily  distinguished  from  that  In  Lee 
V.  City  of  Burlington,  Mahoney  v.  Dankwart, 
Kramer  v.  Rlcksmeler,  and  Zabron  v.  Cun- 
ard  S.  S.  Co.,  supra.  In  the  first  two  of  the 
above  cases  negligence  alone  was  charged 
while  in  Kramer  v.  RIcksmeier,  no  assault 
was  charged,  and  in  Zabron  v.  Gunard  Steam- 
ship Company,  the  only  injuries  complained 
of  were  mental  pain  and  suffering,  whereas 
in  the  case  at  bar,  if  the  testimony  of  plain- 
tiff Is  to  be  believed,  defendant  made  a  will- 
ful assault  upon  her  at  a  time,  and  under 
circumstances,  from  which  he  might  reason- 
ably have  anticipated  the  very  consequences 
which  it  is  charged  followed.  Defendant 
must  have  known  of  plalntifTs  delicate  con- 
dition. If  a  iiarty  whose  nervous  system 
has  been  so  injured  by  fright  as  to  produce 
nervous  prostration  and  other  unfortunate 
consequences  is  permitted  to  recover  upon 
the  theory  that  a  physical  injury  is  shown, 
we  are  unable  to  see  why  a  woman  who  has 
undergone  the  pains  of  premature  childbirth, 
accompanied  by  severe  and  painful  lacera- 
tions, should  be  denied  recovery  upon  the 
ground  that  no  physical  injury  is  shown.  Ac- 
cording to  the  testimony,  plaintiff  was  se- 
verely frightened,  and  almost  Immediately 
began,  to  suffer  intermittent  physical  pains. 
Physicians,  testifying  in  her  behalf,  said  In 
answer  to  proper  hypothetical  questions  that 
a  miscarriage  might  well  have  been  expect- 
ed to  follow  the  treatment  accorded  plaintiff 
by  the  defendant  The  Jury  could  have 
foimd  that  the  act  of  the  defendant  was  will- 


ful, if  not  malidauB.  The  danger  to  be  ap- 
prehended from  permitting  recovery  for  dam- 
ages of  the  character,  and  under  the  circum- 
stances detailed,  is  that  It  tends  to  encour- 
age the  prosecution  of  trumped-up  and  iU^ 
founded  claims,  which  permit  the  Jury  to  en- 
ter the  field  of  speculation,  and  which  admit 
of  no  certain  or  positive  proof  to  overcome,  > 
bat  the  danger  to  be  thus  apprehended  should 
not  be  allowed  to  provide  a  shield  for  the 
wrongdoer  to  protect  him  from  the  conse- 
quences of  a  willful  assault  upon  a  woman 
in  the  condition  of  plaintiff  and  under  the 
circumstances  shown.  The  law  should  af- 
ford no  such  protection  to  such  a  willful 
wrongdoer.  Of  course,  plaintiff  can  recover 
damages  only  for  such  injuries  as  were  the 
natural  and  proximate  result  of  the  acts 
complained  of,  but  this  is  a  question  of  fact 
to  be  submitted  to  a  Jury  under  proper  in- 
structions. In  our  opinion,  the  motion  for 
a  directed  verdict  should  have  been  over- 
hiled. 

[3]  in.  PlalntifTs  petition  was  filed  more 
than  two  years  after  the  assault  occurred. 
A  demurrer  was  sustained  to  her  original 
petition  upon  the  ground  that  her  cause  of 
action  was  barred  by  the  statute  of  limita- 
tions. She,  however,  amended  her  petition, 
and  alleged  that  during  most  of  the  time  aft- 
er the  assault  the  defendant  had  resided  In 
the  state  of  Colorado,  but  offered  no  evidence 
to  sustain  this  allegation  of  her  petition. 
Defendant  did  not,  however,  plead  the  stat- 
ute of  limitations.  By  failing  to  do  so,  same 
was  waived.  Central  Trust  Ca  v.  C,  R.  I. 
ft  P.  B.  Co.,  156  Iowa.  104,  136  N.  W.  721. 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  must  be,  and  Is,  reversed. 

GAYNOB,  WEAVEB,  and  LADD,  JJ.,  con- 
cur. 


EOGER8  V.  PAU8TIAN.    (No.  82048.) 
(Supreme  Court  of  Iowa.     Dec,  14,  1018.) 

1.  Lai«di.obd  awd  Tenant  «=>100(2)— Termi- 
WATiow  OF  Lease— Ora.1.  Aobeeirnt— Ya- 
unnr. 

An  oral  agreement  between  lessor  and  lessee 
to  terminate  the  lease  was  valid. 

2.  Landlord  and  Tenant  ®=5l09(2)— Termi- 
nation OF  Lease— Oral  Aoreeicent— Con- 
sideration. 

Oral  agreement  between  landlord  and  teo- 
aot  to  termuiate  the  lease  was  supported  by 
consideration,  tbe  release  of  one  party  being  • 
consideration  for  the  release  of  the  other. 

3.  Landlord  and  Tenant  «=»180(8)— Aotkwt 
ON  Rental  Notb— E!vidence. 

In  suit  on  note  for  rent,  lessor  claiming  lease 
was  terminable  on  notice,  leasee  alleging  in 
counterclaim  for  eviction  that  notice  to  quit  had 
been  served  malicioady,  lease  containing  no  res- 
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ervatkm  of  ri^t  to  terminate,  evidence  of  oral 
agreement  to  surrender  on  written  notice  held 
admissible  to  negative  malice  and  wrongfulness 
of  lessor's  notice. 

4>IjAndi,obd  and  Tenant  «=»180(3)— Action 
ON  Rentai.  Notb— Evidence. 
In  action, on  note  for  rent,  lessee  connter- 
I  claiming  for  eviction,  lessor's  transcript  of  tes- 
timony by  lessee  on  trial  of  equity  issue  wheth- 
er lease  contained  reservation  of  right  to  termi- 
nate, tending  to  show  lessee's  efforts  at  renting 
other  premises  before  lessor's  notice  of  termi- 
nation, heU  admissible  to  show  surrender  was 
voluntary. 

Appeal  from  District  Court,  Tama  County ; 
James  W.  Wlllett,  Judge. 

Suit  upon  a  note  given  for  rent  of  real  es- 
tate. The  defendant  admitted  the  note  and 
pleaded  a  counterclaim  for  damages.  The 
damages  claimed  were  predicated  upon  an  al- 
leged eviction  of  the  defendant  by  Oie  plain- 
tiff from  the  leased  premises  before  the  ex- 
piration of  tbe  term  of  the  lease.  By  the 
verdict,  the  damages  were  allowed  to  the 
defendant,  and  Judgment  was  entered  there- 
on.   The  plaintiff  appeals.    Reversed. 

C.  H.  E.  Boardman  and  W.  T.  Bennett, 
both  of  Maishalltown,  for  aroellant 
J.  R.  Caldwell,  of  Toledo,  for  aK>ellee. 

EVANS,  J.  The  term  of  the  lease  involved 
herein  extended  from  liaich  1,  1915,  to 
March  1,  1918.  The  lease  contained  a  reser- 
vation to  the  plaintiff  of  a  right  to  sell  the 
property  and  to  terminate  the  lease  upon  the 
Ist  of  Mardi  thereafter  by  giving  60  days' 
.  notice  to  the  lessee.  On  December  24,  1915, 
the  plaintiff  served  a  written  notice  upon  the 
defendant  terminating  the  lease  March  1st 
following  pursuant  to  the  reservation  above 
stated.  The  defendant  vacated  the  premises 
on  February  28th  following,  and  claimed 
damages  as  for  an  eviction. 

The  defendant  pleaded,  also,  that  the  reser- 
vation above  stated  was  Included  in  the  lease 
without  his  knowledge  and  by  reason  of  de- 
ception practiced  upon  him  by  the  plaintiff, 
and  be  asked  for  a  reformation  of  the  lease 
by  the  striking  out  of  such  clause.  In  ad 
vance  of  the  trial  by  Jury,  the  reformation 
thus  prayed  by  the  defendant  was  decreed 
by  the  conrt  At  the  time  of  the  trial  to  the 
Jury,  the  plaintiff  stood  before  the  court  with- 
out the  benefit  of  such  reservation  in  the 
lease.  The  plaintiff  denied  the  eviction  and 
averred  that  the  defendant  vacated  the  prem- 
ises voluntarily.  He  further  pleaded  that  on 
the  9th  day  of  October,  1916,  on  the  occasion 


of  his  visiting  the  jtremlses  with  a  proposed 
purchaser,  he  and  the  defaidant  entered  in- 
to an  oral  agreement  whereby  the  defendant 
agreed  to  surrender  the  lease  and  vacate  tho 
premises  upon  receiving  from  the  plaintiff  a 
written  notloe. 

[1-S]  I.  The  plaintiff  offered  In  various 
ways  to  prove  the  alleged  oral  agreement  of 
October  9tli.  All  Bach  offers  were  refused 
on  the  ground  that  the  evidence  was  incom- 
petent as  not  being  in  writing,  and  that  it 
was  within  the  statute  of  frauds  and  was 
without  conslderatioa  and  was  immaterial. 
None  of  these  objections  were  good.  An  oral 
agreement,  if  any,  to  terminate  the  lease,  was 
valid.  Consideration  was  not  lacking.  Sadi 
an  agreement  operated  to  release  both  par- 
ties, and  the  release  of  one  was  a  consider- 
ation for  the  release  of  the  other.  In  tbe 
light  of  the  whole  record,  the  evidence  was 
quite  materiaL  The  defendant  had  alleged 
In  his  counterclaim  that  tbe  notice  to  quit 
on  December  24th  had  been  served  wrong- 
fully and  maliciously.  The  court  in  its  in- 
structions charged  the  Jury  that  under  the 
evidence  before  it  such  notice  amounted  to 
an  eviction  and  that  the  defendant  was  en- 
titled to  damages  therefor.  Manifestly,  it 
tbe  allied  oral  agreement  of  October  9tl: 
had  been  proven,  it  would  tend  to  negative 
both  the  allied  malice  and  the  wrongfulness 
of  the  notice  of  December  24th.  The  evi- 
dence ought  to  have  been  received. 

[4]  II.  The  plaintiff  offered  in  evidence  a 
transcript  of  certain  testimony  given  by  the 
defendant  at  the  trial  of  the  equity  Issue  in 
the  same  case.  This  evidence  was  rejected. 
This  evidence  tended  dearly  to  show  that 
the  defendant's  efforts  at  renting  another 
farm  began  long  prior  to  December  24th,  and 
that  he  was  then  acting  under  the  purpose  to 
vacate  the  premises  at  the  close  of  his  first 
year.  It  follows  that  such  evidence  tended 
to  show  that  the  surrender  of  the  premises  on 
February  28th  was  voluntary  and  not  as  tlie 
result  of  a  constructive  eviction.  The  evi- 
dence ought  to  have  been  admitted. 

If  the  rejected  evidence  which  we  have  set 
forth  had  been  received,  the  court  could  not 
have  instructed  the  Jury  peremptorily  that 
the  written  notloe  of  December  24th  consti- 
tuted an  eviction.  Whether,  upon  the  record 
as  made,  the  instruction  was  strictly  corren, 
we  have  no  occasion  now  to  consider. 

For  the  errors  indicated,  a  new  trial  must 
be  awarded,  and  the  Jt(3gment  below  Is  ac- 
cordingly reversed. 

PRESTON,  C.  J.,  and  lADD  and  SALIN- 
GER, JJ.,  concur. 
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CITY  OF  OTTUMWA  v.  SAME.    (No.  32447.) 

(Supreme  Conrt  o(  Iowa.     Dec.  14,  1918.) 

1.  Advekse  Possession  e=5»100(4)— Pbksxjmp- 
TION8— Possession. 

One  who  takes  i>oa8e8Bion  of  real  property 
is  presumed  to  take  it  under  the  right  acquired 
through  the  instrument  which  creates  in  him  the 
right  of  entry,  and  is  not  presumed  to  intend 
to  take  possession  of  more  territory  than  ia  in- 
cluded in  the  boundaries  fixed  in  the  instrument 
under  which  he  enters. 

2.  Deeds  ^slll— Sale  AooosDiira  to  Fi.at— 

I'BOPBIITT  GoRVBTED. 

When  a  territory  is  platted  Into  lots  and 
sold  by  lot  numbera  a  pordiaaer  takes  only  so 
mnch  territory  as  is  within  the  limits  of  the  lot 
as  platted;  if  by  metes  and  bounds  then  within 
the  limits  as  fixed  by  the  metes  and  bounds  in 
hia  conveyance. 

3.  Advebse  Possessiok  «=>4  —  Bights  as 
Aqainst  Mdmoifauties. 

Adverse  possession  cannot  be  invoked  against 
a  municipality. 

4.  IDrtoppei.  €s>62(8)  —  Encboaohhert  on 
Public  Stbxet— Consent  of  Oitt. 

Where  a  building  was  originally  constructed 
on  a  lot  as  platted,  but  subsequently  a  porch 
was  built  encroaching  on  the  public  street,  the 
city  was  not  estopped  to  prevent  the  encroach- 
ment in  the  absence  of  evidence  that  it  bad  con- 
sented to  its  erection  a  sufficient  length  of  time 
prior  thereto  to  create  a  conclusive  presumption 
of  consent. 

Appeal  from  District  Court,  Wapello  Coun- 
ty;   C.  W.  Vermilion,  Judge. 

This  case  inTcIves  the  right  of  the  city  to 
enjoin  the  defendant  from  the  use  of  a  cer- 
tain strip  of  land  claimed  to  have  been  oc- 
cupied by  the  defendant  for  10  years.  The 
strip  occupied  was  a  part  of  the  street;  the 
defendant  claimed  that  she  had  acquired 
some  right  to  it  by  adverse  possession,  ac- 
quiescence or  estoppel.  Decree  for  the  plain- 
tiff In  the  court  below.  Defendant  appeals. 
Affirmed. 

A.  W.  Enoch,  of  Ottumwa,  for  appellant 
J.  J.  Smith  and  M.  O.  GUmore,  both  of 
Ottumwa,  for  appellees. 

GAYNOR,  J.  The  plaintiff,  Mary  M.  Her- 
ridc,  and  the  defendant,  Mary  E.  Moore,  oc- 
cupy adjoining  properties  in  the  city  of  Ot- 
tumwa. Each  faces  on  what  is  known  as 
Market  street.  This  street  runs  northeast 
and  southwest,  but  for  the  purposes  of  this 
case  it  wUl  be  considered  as  running  north 
and  south,  and  will  be  so  treated  hereafter. 
Gara  street  runs  east  and  west  and  crosses 
Market  street  at  right  angles.  Defendant's 
property  is  at  the  intersection  of  Market  and 
Gnra  streets  east  of  Market  street  and  north 


of  Oara.  Both  tracts  are  in  what  is  known 
in  the  plat  as  lot  11.  Lot  11,  on  Market 
street,  is  131%  feet  north  and  south;  on 
Gara  street  &iS>A  feet  east  and  west.  Plaintiff 
owns  the  south  79  feet  of  lot  11,  which,  de- 
scribed by  metes  and  bounds,  commences  at 
the  comer  of  the  lot  on  Market  and  Gara 
streets,  runs  north  on  Market  street  79  feet 
and  east  on  Gara  street  65  Vi  feet  The 
plaintiff,  Mrs.  Mary  M.  Herrick,  owns  that 
portion  of  lot  11  lying  north  of  defendant's 
proi>erty. 

Two  actions  are  submitted  here,  one  by 
Mary  M.  Moore,  as  adjoining  property  own- 
er, alleging  a  special  interest  in  the  matter 
in  controversy;  the  other  by  the  city.  Both 
are  brought  to  enjoin  the  defendant,  Mary  S. 
Moore,  from  erecting,  as  a  part  of  an  apart- 
ment house,  then  under  construction  upon 
the  ground  owned  by  her,  a  porch,  which  it 
is  alleged  extends  over  the  lot  line  into  Mar- 
.ket  street,  and  the  relief  asked  is  that  she  be 
enjoined  from  so  doing,  and  also  that  she  be 
required  to  remove  the  same  from  the  street 
Mary  M.  Herrlck's  action  was  commenced 
first,  followed  by  an  action  on  the  part  of 
the  city,  both  seeking  the  same  relief. 

At  the  time  the  action  was  commenced  the 
porch  was  then  under  construction.  No  tem- 
porary writ  of  injunction  was  asked,  and  the 
defendant,  notwithstanding  the  commence- 
ment of  the  actions  against  her,  proceeded  to 
the  completion  of  her  building  as  planned.  A 
decree  was  entered  as  prayed,  in  favor  of 
both  plaintiffs  requiring  the  defendant  Mary 
E.  Moore,  to  remove  all  of  the  first  story  of 
her  porch,  or  part  of  her  building  whidi  ex- 
tends ontslde  of  her  lot  line  and  encroaches 
upon  Market  street  within  six  months  of 
the  entry  of  the  decree.  She  was  further 
perpetually  enjoined  and  restrained  from 
maintaining  any  part  of  the  first  story  of  her 
building  on  any  pert  of  Market  street  on  and 
after  six  months  from  that  date.  From  this 
the  defendant,  ^ary  E.  Moore,  appeals. 

Although  there  is  much  said  by  counsel  for 
defendant  In  argument  touching  the  suffi- 
ciency of  the  evidence  to  show  the  dividing 
line  between  the  street  and  the  defendant's 
property,  we  are  satisfied  from  an  examina- 
tion of  the  record  that  Market  street,  as  plat- 
ted and  dedicated,  was  06  feet  wide  opposite 
plaintiff's  property,  and  that  plaintiff  has 
passed  the  east  line  of  this  street  in  the  con- 
struction of  her  building,  and  that  the  build- 
ing, 'if  permitted  to  remain,  will  extend  into 
the  street  as  dedicated  and  platted. 

[1,  2]  Defendant,  Mary  E.  Moore,  purchas- 
ed the  lot  which  she  now  occupies  In  1911, 
and  by  her  purchase  acquired  the  south  79 
feet  of  lot  11.  This  would,  cover  territory 
limited  as  follows:  Commencing  at  the  cor- 
ner of  lot  11  at  the  Intersection  of  Market 
street  and  Gara  street  thence  north  along 
the  east  side  of  Market  street  79  feet  and  on 
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the  north  side  of  Gara  street,  from  the  same 
point,  65%  feet.  This  Is  all  she  purchased. 
This  Is  all  that  ber  grantors  down  the  line, 
so  far  as  this  record  shows,  claimed  to  own 
under  their  deeds  of  conveyance.  One  who 
takes  possession  of  real  property  is  presumed 
to  take  it  under  the  right  acquired  through 
the  instrument  which  creates,  in  him,  the 
right  of  entry.  He  is  not  presumed  to  intend 
to  take  possession  of  more  territory  than  is 
included  in  the  boundaries  fixed  in  the  in- 
strument under  which  he  enters.  When  a 
territory  is  platted  into  lots  and  sold,  as 
this  was,  by  lot  numbers,  the  party  purchas- 
ing takes  only  so  much  territory  as  is  with- 
in the  limits  of  the  lot  as  platted;  If  by 
metea  and  bounds,  then  within  the  limits  as 
flsed  by  the  metes  and  bounds  In  his  con- 
veyance. Therefore  at  the  outset  we  must 
assume  that  after  this  lot  was  platted  and 
was  sold  by  number,  the  purchasers  intended 
to  take,  and  took,  only  so  much  territory  as 
was  within  the  limits  of  the  lot  as  platted. 
It  appears,  so  far  as  this  record  shows,  that 
fill  conveyances  preceding  and  Including  the 
conveyance  to  the  plainUfF  were  only  of  the 
south  79  feet  of  lot  11.  Therefore,  If  more 
is  claimed  it  must  be  oa  some  theory  not  evi- 
denced by  the  conveyance.  It  must  be  a 
claim  to  territory  not  conveyed  and  to  which 
the  party  has  no  right  under  his  conveyance. 
Necessarily  it  must  involve  the  taking  of 
the  property  of  others,  and  an  enlargement 
of  the  territory  included  in  the  Instmment  of 
conveyance.  When  one^-seeks  to  enlarge  the 
terrltogy  granted,  he  seeks  the  invasion  of 
another's  right,  and  he  must  have  some  good 
legal  ground  for  the  invasion.,  or  he  must 
show  that  the  Invasion,  though  originally 
wrongful,  has  been  continued  or  acquiesced 
In  for  such  a  length  of  time  by  those  whose 
rights  have  been  Invaded  that  the  courts  will 
presume  that  there  was  a  grant  of  right 
of  invasion,  or  that  the  invasion  was  made, 
and  the  possession  held,  under  such  circum- 
stances that  it  wwild  be  inequitable  now  to 
deny  the  right.  Or  he  may  show  that  the 
one  whose  property  has  been  Invaded  has  ac- 
quiesced in  the  invasion  by  consenting  or 
agreeing  to  a  dividing  line,  beyond  the  lim- 
its of  the  invader's  right,  for  such  a  length 
of  time  that  the  courts  will  assume  that  the 
line  so  agreed  upon  is  the  true  line,  the  true 
dividing  line,  between  the  parties,  and  hence 
no  invasion. 

To  justify  the  Invasion,  therefore,  proof  is 
called  for  either  to  show  adverse  possession 
for  such  a  length  of  time  that  the  court  will 
presume  a  grant,  or  that  the  adverse  party, 
if  he  had  any  title  during  this  period  of  time, 
would  have  asserted  It  against  the  person 
in  possession.  This  adverse  possession  is 
in  the  nature  of  a  rule  of  repose,  and  denies 
the  right  to  the  complainant  to  say  that  he 
had  any  such  right,  after  he  has  allowed  the 
other  party  to  remain  in  open,  notorious  and 


t  visible  possession,  under  claim  of  right  or 
color  of  title,  for  10  years.  Thus  the  pre- 
sumpti<m  would  seem  to  be  either  that  the 
person  in  possession  had  a  grrant,  some  time, 
of  right  to  the  possession,  or  that  the  other 
party  claiming  against  him  never  had  any 
right ;  or  if  he  had,  he  would  have  asserted 
it  earlier.  Whichever  way  we  treat  this  rule 
of.  adverse  possession,  it  has  finally  resolved 
itself  Into  this:  That  the  party  who  has  held 
the  adverse  possession  for  the  statutory  pe- 
riod stands  with  some  sort  of  Indisputable 
right  to  it  which  is  equival^it  to  a  grant  in 
fee. 

The  rule  of  acquiescence  also  Is  a  rule  of 
repose,  and  means  simply  that  where  adjoin- 
ing property  owners  agree  to  a  line  as  the 
dividing  line  between  their  property,  and 
this  agreement  has  stood  nnchallenj^  for 
10  years,  the  line  so  agreed  upon  becomes, 
as  a  matter  of  law,  the  true  dividing  line, 
though,  as  a  matter  of  fact,  under  govern- 
mental subdivisions  or  metes  and  bounds,  it 
is  made  manifest  that  one  has  Invaded  the 
rights  of  the  other.  It  says  simply  to  the 
complaining  party,  "You  have  agreed  to  this 
line  and  It  has  stood  for  10  years  unchal- 
lenged. Zou  are  now  stopped  to  claim  that 
any  other  is  the  true  line." 

The  theory  of  estoppel  is,  that  where  wie 
has  Invaded  the  right  of  another,  thinking 
he  Is  within  his  own  right,  and  that  Invasion 
Is  known  to  the  other,  and  the  other  stands 
by  and  sees  him  make  valuable  Improve- 
ments upon  the  Invaded  territory,  under  the 
sur^posltlon  that  It  is  a  part  of  the  posses- 
sions of  the  invader,  equity  will  thereafter 
deny  to  the  invaded  the  right  to  object  to  the 
invasion,  and  will  not  grant  his  prayer  to 
have  the  improvements  destroyed  or  remov- 
ed when  such  act  would  be  greatly  to  the  prej- 
udice of  the  invader.  This  estoppel  comes 
pretty  near  to  the  rule  of  adverse  posses- 
sion, though  by  its  application  one  may  be 
estopped  though  the  10  years  essential  to 
adverse  possession  "have  not  expired. 

As  we  have  said  before,  the  strip  of  land 
In  controversy  was  never  a  part  of  lot  11, 
but  was,  when  the  plat  was  made  and  the 
land  dedicated,  a  part  of  Market  street.  It 
is  true  the  plat  does  not  show  the  width  of 
Market  street,  but  the  dimensions  of  the  ter^ 
ritory  included  in  the  plat  and  on  the  oppo- 
site side  of  Market  street  are  given.  The 
street  la  rimply  the  space  between.  This 
space  Is  ascertainable  by  any  competent  sur- 
veyor, and  was  ascertained  in  this  case.  So 
we  say  the  street  was  66  feet  wlde^  and  this 
strip  of  land  is  in  the  street  and  the  dty  is 
entitled  to  it,  unless  the  defendant  has  sus- 
tained her  right  to  it  by  the  defenses  which 
she  has  Interposed. 

Plaintiff  bases  her  right  to  the  territory  on 
three  grounds: 

1st.  Adverse  possession  for  the  statutory 
period. 
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2d.  That  the  dty  has  acquiesced  In  the 
line  as  the  east  line  of  Market  street  over 
which  she  has  not  passed  In  the  constmctlon 
of  this  building. 

3d.  That  the  city  is  now  estopped  to  require 
her  to  remove  her  por(^  from  the  line  even 
thongh  she  has  not  acquired  right  to  the  ter- 
ritory, because  of  the  facts  appearing  In 
this  case. 

[S]  As  to  the  first  two  propositions  we  have 
(0  say  that,  as  against  the  public,  It  has  been 
repeatedly  held  by  this  court  that  adverse 
possession  as  generally  recognized  and  en- 
forced cannot  be  Invoked  against  a  munld- 
pellty.  We  need  not  discuss  the  basis  of  this 
holding.  It  has  been  clearly  asserted  in  more 
than  one  case  by  this  court  In  Kuehl  v. 
Town  of  Bettendorf,  179  Iowa,  1,  181  N.  W. 
28,  this  court  said: 

"The  plaintiif  daims  that  be  is  entitled  to  the 
strip  by  adverse  possession,  and  by  reason  of 
defendant's  acquiescence  in  the  line  as  marlced 
by  the  fences.  One  trouble  with  this  contention 
is  that  the  statute  of  limitations  does  not  mn 
against  the  town  or  against  the  public;  end 
the  doctrine  dF  aoguiescoice,  as  between  in- 
dividuals, does  not  apply  where  one  of  the  par- 
ties is  a  goremmental  agency  and  the  subject- 
matter  is  one  in  which  the  public  has  a  vested 
interest" 

In  Johnson  y.  City  of  Shenandoah,  163 
Iowa,  493,  133  N.  W.  761,  this  court  said: 

"The  rule  now  unquestionably  is  that  the 
doctrine  of  adverse  possession  does  not  apply  to 
municipalities  or  other  bodies  exercising  gov- 
ernmental functions,  for  the  reason  that  the  stat- 
ute of  limitations  does  not  run  against  the  state 
or  any  of  its  instrumentalities  so  as  to  prevent 
the  exercise  of  its  proper  governmental  func- 
tions." 

It  was  further  said: 

"Again,  we  are  now  committed  to  the  proposi- 
tion that  the  lines  and  boundaries  of  highways, 
streets,  and  alleys  between  the  public  and  pri- 
vate owners  cannot  be  established  by  ac- 
quiescence for  the  reason,  among  others,  that  no 
one  is  authori;ted  to  represent  the  state  or  its 
instrumentalities  in  making  any  such  agree- 
ments or  to  acquiescence  in  a  given  line." 

Since  neither  adverse  possession  nor  ac- 
quiescence is  available  to  the  defendant, 
what  baa  she  in  her  plea  of  estt^pcl  that 
can  be  successfully  Invoked  in  her  behalf? 

The  borne  as  originally  constructed,  was 
wholly  within  the  limits  of  the  lot  as  plat- 
ted. However,  more  than  10  years  before 
this  actlcHi  was  begun,  a  porCh  was  bnUt,  by 
the  that  owner,  on  the  Market  street  side  ex- 
tending over  tbe  lot  line  Into  Market  street 
about  18  Incbee.  This  porch  was  torn  down 
in  1913,  and  a  second  porch  built  in  its  tdace 
extending  about  3  feet  farther  Into  the  street. 
In  the  winter  of  1915-16  the  house  was  par- 
tially destroyed  by  fire,  though  the  porch  was 
not  consumed.  In  the  spring  of  1916,  It  was 
torn  down  and  tbe  erection  of  the  porch  In 


controversy  begun  In  connecti<m  wiiii  the 
rebuilding  of  tbe  house.  This  pordi  was 
8  feet  2  iniAies  wide,  and  extmided  over  tbe 
lot  line.  The  house  to  whicb  this  porch  was 
attadied,  as  reconstructed,  was  therefore 
abont  5  feet  10  inches  from  the  street  Ear- 
ly la  tbe  srn^ng  of  1916,  after  the  frame  was 
up  and  the  sides  partially  inclosed  a  con- 
troversy arose  between  the  defendant  and 
the  plalntlS,  Mrs.  Herrlck,  over  the  loca- 
tion of  the  porch,  IMrs.  Herrick  claiming 
that  It  extended  over  the  lot  line  into  the 
street.  Thereupon  Herrick  caused  a  survey 
to  be  made  and  the  street  line  definitely  de- 
termined and  pointed  out  to  the  defendant, 
and  the  true  line  indicated  to  her  by  the 
surveyor  upon  the  ground.  Upon  this  show- 
ing the  further  construction  of  the  porch 
was  stojjped  by  the  defendant,  Mrs.  Moore, 
and  not  resumed  until-  after  notice  of  suit 
was  served  upon  her.  Before,  or  abont  the 
time,  the  building  of  the  porch  was  renewed, 
the  dty  served  notice  on  the  defendant,  re- 
quiring her  to  remove  the  obstruction  from 
the  street,  and  soon  thereafter  the  suit,  here 
presented,  was  commenced  by  the  dty. 

It  will  be  seen,  therefore,  that,  before  the 
defendant  had  completed  her  structure,  she 
had  notice  of  the  true  lot  line,  and  that  she 
was  extending  her  building  over  the  line  and 
Into  the  street,  and  that  the  dty  denied  her 
right  to  do  so,  and  would  contest  her  right 
to  do  so.  She  went  on,  however,  and  built 
the  porch. 

In  Bell  V.  City,  68  Iowa,  296,  27  N.  W.  245, 
the  holding  is  only  that  though  the  street, 
as  originally  laid  out,  was  90  feet  wide,  yet 
as  the  dty  had  by  Its  conduct  Indicated  a 
purpose  to  occupy  60  feet  only,  and  abutting 
property  owners,  relying  thereon,  bad  occu- 
pied up  to  the  street  line  as  used  for  30 
years,  and  had  made  valuable  Improvements, 
It  would  be  inequitable  to  allow  the  city  to 
daim  and  occupy  and  use  more  than  it  bad 
Indicated  Its  purpose  to  accept  and  use. 
This  on  the  ground  that  to  permit  the  dty  to 
do  BO  would  work  a  great  wrong  to  the  pn^ 
erty  owner  who  relied  upon  the  conduct  of 
the  dty  and  had  built  valuable  Improv^nents 
upon  this  disputed  strip.  The  same  holding 
Is  found  in  Orr  v.  O'Brien,  77  Iowa,  253,  42 
N.  W.  183, 14  Am.  St  :Rep.  277,  In  which  it  is 
said,  in  substance,  that  relying  on  the  line 
as  created  the  plaintiff  had  made  valuable 
Improvements,  so  located  that  if  the  road  be 
moved  these  valuable  improvements  would 
be  seriously  impaired. 

In  Bridges  v.  Town  of  Grand  View,  168 
Iowa,  402,  139  N.  W.  917,  it  was  said— 

"that  while  an  estoppel  will  not  be  found  from 
the  erection  of  fences  or  the  planting  of  trees 
and  shrubs  alone,  It  may  be  established  from 
the  erection  of  substantial  improvements  by  tbe 
owner  of  the  lot  with  reference  to  a  given  line, 
with  the  knowledge  and  acquiescence  of  the 
town." 


Digitized  by 


Google 


744 


169  NORTHWESTERN  REPORTER 


(Iowa 


It  will  be  noted  In  this  case  that  the  ele- 
ment of  time  Is  not  considered.  The  case  is 
based  upon  the  Uiougbt  that,  before  the  build- 
ing was  erected,  the  plaintiff  dt}^  had 
knowledge  that  It  was  about  to  be  erected 
and  of  the  line  on  which  it  was  to  be  erected, 
and  acquiesced  in  Its  bulldint:,  and,  there- 
fore, ought  not  to  be  permitted  to  insist  upon 
the  removal  where  the  effect  of  such  removal 
would  be  to  greatly  prejudice  the  builder. 
It  will  be  noted  that  It  says: 

"Her  house  was  built,  porches  erected,  side- 
walks laid,  fences  constructed,  and  general  im- 
provements made  with  reference  to  a  given  line 
which  corresponds  with  that  on  the  block  to  the 
north,  with  the  knowledge  and  acqoieacenee  of 
the  town  and  its  ofBcials." 

It  is  apparent  that,  tt  the  dty,  like  an  in- 
dividual, knows  that  another  Is  about  to 
build  on  a  certain  line,  and  knows  that  the 
line  upon  which  the  structure  is  to  be  erected 
is  over  the  true  line,  does  something  active 
to  indicate  that  it  consents  to  the  contemplat- 
ed act,  and  acquiesces  In  that  line  as  the 
true  line  for  the  purposes  of  the  structure, 
and  then  a  structure  is  erected  on  that  line, 
in  good  faith,  relying  upon  the  consent  of  the 
dty,  the  dty  cannot  afterwards,  by  any  pro- 
ceedings, order  the  removal  of  the  building, 
when  the  effect  of  It  would  be  greatly  to  the 
prejudice  of  the  one,  who,  in  good  faith,  re- 
lied upon  the  act  of  the  dty  in  making  his 
improvements. 

Time  is  considered  in  this  estoppel  only  in 
analogy  to  the  statute  of  limitations.  The  es- 
toppel is  not  created  by  time.  The  estoppel  is 
created  by  the  consent  and  acquiesceuce  of 
the  dty  in  the  doing  of  the  thing  complained 
of,  the  undoing  of  which  would  greatly  prej- 
udice the  doer,  and  the  10  years  Is  applied 
only  as  a  basis  for  a  conclusive  presump- 
tion that  the  city  did  so  agree  at  the  time  of 
the  erection  of  the  improvements.  The  10 
years  brings  a  conclusive  presumption  that 
the  city  consented  to  the  invasion  before,  or 
at  the  time  of,  the  Invasion.  It  makes  the 
rule  of  right  the  same  as  it  Is  between  indi- 
viduals. That  is,  should  a  property  owner 
see  his  neighbor.  In  good  fnlth,  assume  a 
line  to  be  .the  true  line,  and  act  upon  that 
assumption,  and  build  valuable  improve- 
ments, and  he  makes  no  objection  and  con- 
sents to  the  neighbor's  so  doing,  the  law 
steps  in  and  says: 

"You  should  have  spoken  when  you  saw  the 
act  being  done,  which  would  not  have  been  done 
except  for  your  conduct.  It  is  apparent  if  you 
now  are  permitted  to  speak  a  great  wrong  will 
be  done  to  the  other,  who,  relying  upon  your 
consent  or  acquiescence,  has  done  a  thing, 
which,  to  require  him  to  undo  now,  would  work 
great  hardship  and  injury  to  him.  You  should 
have  spoken  when  you  knew  the  act  was  to  be 
done,  and  now  you  must  forever  after  hold  your 
peace.     You  are  estopped." 


The  whole  doctrine  of  estoi^el,  as  applied 
to  cases  like  this,  rests  upon  the  thought  that 
the  dty,  through  its  proper  officers,  or  those 
authorized  to  act  for  it,  has  consented  to 
the  doing  of  the  act  of  which  it  now  com- 
plains, and  this  consent  is  condusivelsr  pre- 
sumed after  10  years'  silence.  The  estoppel 
rests  on  the  consent  or  the  presumption  of 
consent,  and  not  upon  the  statute  of  limita- 
tlon&  This  doctrine  is  recognised  in  Johnson 
T.  Shenandoah,  163  Iowa,  495,  133  N.  W.  76L 

[4]  It  wlU  be  noted  that  the  buildtog,  as 
originally  constructed,  waa  all  upon  the  lot 
as  platted.  The  first  building  did  not  ex- 
tend over  18  inches  beyond  the  lot  lln&  The 
second  building  and  the  pordi  in  question, 
have  not  beoi  where  defendant  now  daims  a 
right  to  put  them,  for  the  statutory  period. 
Itiere  is  no  evidence  that  the  dty  has  con- 
sented to  the  erection  of  this  porch  over  tbe 
lot  line  at  the  point  and  to  the  extent  to 
which  the  defendant  now  is  asserting  her 
right,  and  time  has  not  passed  suffident  to 
create  a  conclusive  presumption  that  the  city 
did  80  consent 

Upon  the  whole  record  we  think  die  court 
was  light,  and  the  Judgment  is  tl>ereft>re  af- 
firmed as  to  both  cases. 

Affirmed  as  to  both  cases. 

PRESTON,  O.  J.,-  and  WEAVER  and 
STEVENS,  JJ,  concur. 


STATE  V.  BRENNAN.    (No.  82230.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Witnesses    <8=>337(5)  —  Cboss-Exa.ui5A- 
Tiow  or  Accused. 

In  a  prosecution  for  homldde  where  de- 
fendant took  the  stand,  cross-examination, 
whereby  the  coimty  attorney  sought  to  elicit 
that  she  had  been  arrested  in  another  state,  etc. 
was  proper. 

2.  Witnesses      *=»379(7)  —  CoirrBADicTOBT 
Statements. 

In  a  prosecution  for  murder  where  it  vas 
the  theory  of -the  state  that  defendant,  a  mar- 
ried woman,  was  infatuated  with  deceased,  etc, 
it  was  permissible  to  cross-examine  defendant's 
husband,  who  testified  that  he  and  his  wife 
lived  happily  together,  etc.,  as  to  whether  the 
witness  had  not  filed  a  petition  for  divorce 
charging  defendant  with  marital  cnidty  and 
marital  offenses  and  for  that  purpose  to  odl  bis 
attention  to  the  original  petition  and  contradic- 
tory statements  tlierein. 

3.  (Tbiminai,  Law      «=»1169(5)  —  HA«in.Ess 
ESBOB— ADiassiON  or  Bvidenck. 

Where  the  court  expressly  withdrew  from 
the  jury  evidence  erroneonsly  admitted,  and  the 
evidence,  while  relating  to  a  vital  issue,  was  not 
of  a  character  tending  to  prejudice  the  jury 
against  defendant,  the  error  in  admittinc  the 
evidence  was  cured. 


^sFor  other  cases  see  sama  topic  aod  KBT-NVUBSR  la  all  Key-Numbered  DlgMU  and  Indtxn 


Digitized  by 


Google 


Iowa) 


STATE  ▼.  BRKKNAH 


746 


4.  CBnnNAi.  Law   ^s>804(S)  —  WximcR  IR- 

STRUCTTON. 

Code  Bupp.  1913,  |  8705,  does  not  require 
instructioiia  withdrawing  eridince  from  the  coo- 
aideration  of  the  jnry  to  be  in  writing,  and  the 
court  may  orally  withdraw  the  same. 

5.  Ckiminal  Law      «=s>957(2)— Nkw  Tkiai>— 

IMPBACKMENT  Ot  YKBDICT. 

Where  testimony  erroneously  admitted  was 
twice  withdrawn  from  the  Jury's  consMeration, 
the  verdict  cannot  be  impeached  by  affidavits  of 
jurors  that  they  did  not  fully  understand  the 
court's  ruling  in  withdrawing  the  evidence. 

WcATcr,  J.,  dissenting. 

Appeal  from  District  Court,  Woodbury 
County ;  J.  W.  Anderson,  Judge. 

Defendant  appeals  from  a  conviction  of 
manslaughter  and  judgment  sentencing  ber 
to  the  State  Reformatory.    Affirmed. 

T.  F.  Bevington,  of  Sioux  City,  for  appel- 
lant. 

H.  M.  Havner,  Atty.  Gen.,  and  F.  C.  David- 
son, Asat.  Atty.  Oen.,  for  the  State. 

STBVBNS,  J  The  indictment  charges  the 
defendant  with  the  crime  of  murder.  The 
claim  of  the  state  is  that  on  the  evening  of 
the  27th  day.  of  April,  ldl7,  she  killed  one 
McNolty  in  an  alley  in  Sioux  City,  by  stab- 
bing him  with  a  knife.  The  evidence  offered 
upon  the  trial  tended  to  show  that,  on  the 
evening  of  the  alleged  killing  of  McNulty, 
and  shortly  prior  thereto,  the  defendant  went 
to  the  home  of  his  mother  to  see  deceased, 
where  a  ccmtroTersy  arose  between  them 
over  a  letter  Which  she  claimed  he  liad  re- 
ceived from  another  woman.  Defendant  left 
the  home  of  deceased's  mother  in  a  fit  of 
anger,  and  was  shortly  thereafter  followed 
by  deceased.  Later  in  the  evening,  McNulty 
was  found  dead  in  an  alley,  and  between  8 
and  9  o'clock  defendant  returned  to  the  home 
of  his  mother,  very  much  excited,  and  told 
her  that  McNulty  was  hurt.  She  was  short- 
ly thereafter  arrested,  and  taken  into  cus- 
tody by  the  police,  and  later,  it  is  claimed, 
admitted  that  she  stabbed  deceased  with  a 
butcher  knife.  This  was  denied  by  her  upon 
the  witness  stand,  and  evidence  was  offered 
on  her  behalf  tending  to  show  that  the  kill- 
ing was  accidental,  and  that  whatever,  if 
anytiiing,  she  did,  was  in  the  lawful  defense 
of  her  person.  WhUe  the  evidence  is  conflict- 
ing, tiie  verdict  is  fully  sustainea  by  the  evi- 
dence. 

[1]  I.  Complaint  is  made  of  certain  ques- 
tions propounded  to  the  deftedant  upon  cross- 
examination.  The  county  attorney  thereby 
sought  to  elicit  from  her  that  she  had  been 
arrested  in  Dakota  in  connection  with  her 
husband,  and  that  she  Iiad  been  incarcerated 
in  Jail  for  a  time  at  Sioux  City.  This  evi- 
dence bears  directly  upmi  her  credibility  as  a 
witness  and  was  clearly  proper.     State  v. 


Pogsley,  76  Iowa,  748,  38  N.  W.  498;  State 
v.  Cadngren.  106  Idwa,  169,  74  N.  W.  946; 
State  T.  Pelrce,  178  Iowa,  417,  150  N.  W. 
1060;   State  v.  Brooks,  166  N.  W.  194. 

[2]  II.  The  evidence  also  tended  somewliat 
strongly  to  show  that  defendant  was  inftUu- 
ated  with  deceased,  and  that  she  had  com- 
plained to  him,  during  the  afternoon  of  the 
day  on  which  he  was  killed,  of  a  letter  which 
another  woman  had  written  him  and  whldi 
she  claimed  to  have  taken  from  his  brother's 
mail  box.  The  conversation  regarding  the 
letter  occurred  at  the  home  of  the  mottier  of 
deceased  and  in  the  presence  of  several  wit- 
nesses who  testified  that,  during  the  course 
of  the  conversation,  she  became  very  angry 
and  left  the  house  in  an  angry  mood. 

Her  husband  was  called  as  a  witness  and 
examined  in  her  behalf.  -  He  testified  in  chief 
that  he  resided  with  his  wife  at  1601  East 
Fifth  street  in  Sioux  City ;  that  he  and  de- 
fendant were  married  Mard>  4,  1900,  and 
liad  ccmtinuoualy  resided  together  as  husband 
and  wife  since  their  marriage.  He  $lso  tes- 
tified that  he  was  an  Invalid,  and  on  the 
evening  in  question  defendant  had,  at  his  re- 
quest, gone  to  the  store  to  get  him  some 
orangee;  that  she  later  returned  without 
bringing  the  oranges;  that  when  she  reached 
the  house  she  was  very  much  excited,  and 
told  him  that  deceased  had  assaulted  her  in 
the  alley  and  had  said  to  her,  "If  I  can't  have 
yon,  nobody  can  have  you,"  and  kicked  her 
in  the  abdomen.  Ue  also  testified  that  de- 
ceased had  the  repntatimi  of  being  a  quarrel- 
some person,  and  to  other  matters  material 
to  the  defense. 

The  county  attorney,  upon  cross-examina- 
tion, elldted  from  the  witness  the  statement 
tliat  his  wife  had  always  been  devoted  to 
him,  And  that  they  had  lived  happily  togeth- 
er, whereupon  he  was  asked  if  he  remember- 
ed filing  a  petition  for  divorce  in  November, 
1914,  In  which  it  was  alleged  that  his  wUe 
had  been  cruel  to  him;  that  they  were  living 
separate  and  apart;  that  she  had  committed 
acts  of  prostitution  and  was  an  habitual 
drunkard.  Portions  of  the  divorce  petition 
were  read  to  the  witness,  and  he  was  asked 
whether  he  remembered  them,  and  as  to  the 
truth  thereof.  The  witness  denied  the  truth  of 
much  of  the  matters  alleged  in  the  petition,  or 
that  he  had  consciously  made  them.  Timely 
objection  was  made  to  all  the  questions  pro- 
pounded to  the  witness,  and  it  is  now  urged 
by  counsel  for  appellant  that  the  court  er- 
roneously permitted  the  county  attorney  to 
pursue  this  Une  of  cross-examination,  and 
that  all  of  the  testimony  as  to  the  divorce 
proceedings,  and  i>articularly  the  aUegatioos 
of  the  petition,  was  extremely  prejudicial. 
It  must  be  confessed  that  this  evidence 
strongly  reflected  upon  the  moral  character 
of  the  defendant,  and  her  credibility  as  a 
witness.  The  obvious  purpose  of  counsel  in 
examining  this  witness  concerning  his  marl- 
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tal  relations  was,  so  far  as  possible,  to  orer- 
coiue  the  unfavorable  effect  of  tbe  testimony 
of  several  of  tbe  state's  witnesses  tending  to 
show  an  improper  atta'Cfament  between  tbe 
defendant  and  deceased;  that,  instead  of  de- 
fendant being  Infatuated  with  him,  sbe  was  a 
faithful  and  devoted  )wlfe ;  tbat  she  and  tbe 
witness  bad  continuously  resided  together; 
and  that  it  was  extremely  improbable  that 
tbe  relations  between  her  and  deceased,  sug- 
gested by  tbe  evidence  of  the  state,  would 
exist.  The  witness  sought  by  his  testimony 
to  create  a  wrong  impression.  If  the  allega- 
tions of  the  divorce  petition  were  true,  his 
testimony  could  not  well  be  believed,  and  he 
was  seeking  to  aid  the  defendant  by  giving 
false  testimony  upon  tbe  trial.  The  state 
had  a  right  to  show,  if  it  could,  tbat  be  bad 
made  contradictory  statements,  and,  for  this 
purpose,  his  attention  was  called  to  tbe  al- 
legations of  the  petition  filed  In  tbe  divorce 
proceedings.  The  witness  sought  to  evade  di- 
rect answer  to  the  questions  of  tbe  county 
attorney  by  saying  be  did  not  remember, 
whereupon  the  county  attorney  banded  him 
the  original  petition  for  bis  ezaminatloD  and 
to  refresh  his  rec«dlectioo.  It  is  true  tbat 
this  testimony  tended  to  reflect  upon  tbe  de- 
fendant, who  was  necessarily  more  or  less 
prejudiced  thereby;  but  that  it  was  proper 
cross-examination  is  beyond  question.  State 
V.  Pelrce,  178  Iowa,  417,  158  N.  W.  1050. 
Counsel  was  not  seeking  to  cross-examine  the 
/witness  upon  matters  elldted  by  him,  as 
counsel  for  defendant  argued,  but  upon  mat- 
ters sought  to  be  established  In  chief. 

[3]  II.  One  Ricbards  was  examined  by  the 
state  regarding  a  conversation  whl(^  be 
claimed  to  have  bad  with  the  defendant,  and 
In  which  be  recited  to  ber  what  a  negro  by 
tbe  name  of  Scott  had  told  him  concerning 
the  killing  of  McNalty.  Counsel  for  defend- 
ant objected  to  all  that  part  of  the  conversa- 
tion relating  to  what  Scott  said,  and  later 
the  court  orally  withdrew  this  evidence  from 
the  Jury,  cautioned  it  not  to  consider  tbe 
same  in  any  of  its  deliberations,  or  to  give 
weight  thereto,  and  at  the  same  time  admon- 
ished counsel  not  to  refer  to  it  in  argument 
or  otherwise  in  the  presence  of  tbe  Jury  dur- 
ing the  trial.  After  the  Jury  had  been  out 
for  a  couple  of  hours,  the  court.  In  response 
to  a  question  from  the  foreman  as  to  what 
consideration  should  be  given  to  Scott's  story, 
recalled  it,  and.  In  the  presence  or  defend- 
ant's counsel,  again  orally  Instructed  that 
they  give  no  weight  or  consideration  what- 
ever  to  this   evidence. 

The  contention  of  counsel  for  defendant  is 
that  the  evidence  in  question  was  of  a  (Char- 
acter Inherently  and  necessarily  prejudicial 
to  the  defendant,  and  that  the  attempted 
withdrawal  thereof  from  the  consideration 
of  the  Jury  was  Ineffectual  to  cure  the  error 
in  Its  admission.  While  the  evidence  was  im- 
portant and  related  to  a  vital  issue  In  tbe 
case^  it  was  not  of  a  diaracter  to  arouse  tbe 


prejudice  of  tbe  jury,  and  we  see  no  reason 
why  its  withdrawal,  under  the  careful  ad- 
monition and  cautlOD  of  the  court  should 
not  have  been  effectual  to  can  tbe  error,  If 
any,  in  its  admission.  State  v.  Walker,  133 
Iowa,  489,  110  N.  W.  925. 

14]  III.  Defendant  also  complains  because 
tUe  instracti<»  of  tbe  court  to  the  Jury,  when 
recalled,  to  give  no  weight  or  consideration 
to  the  evidence  objected  to,  was  not  in  writ- 
ing. Section  3706  of  tbe  Supidemoit  does 
not  require  Instructions  withdrawing  erf- 
denco  from  the  consideration  of  the  Jury  to 
be  in  writing,  and  the  court  properly  orally 
withdraw  same.  State  v.  Helm,  97  Iowa,  378, 
66  N.  W.  761 ;  State  y.  Hogan,  115  Iowa,  455, 
88  N.  W.  1074;  State  v.  Scroggs,  123  Iowa, 
649,  96  N.  W.  723;  State  t.  Cristy,  154  Iowa, 
514,  133  N.  W.  1074. 

[5]  IV.  Affidavits  of  Jurors  were  attached 
to  defendants'  motlmi  for  a  new  trial,  stat- 
ing that  they  did  not  fully  nnderstand  the 
court's  ruling,  but  understood  that  the  Jurors 
were  at  liberty  to  consider  the  alleged  state- 
ments of  the  witness  Soott  to  Sicbaids  re- 
garding tbe  killing  of  McNulty.  The  in- 
structions of  the  court  were  clear,  and  it  is 
difficult  to  conceive  boKv  tbe  Jurors  conld 
have  understood  they  were  to  consider  evi- 
dence twice  specifically  withdrawn  irom  their 
consideration.  Jurors  should  not  be  permit- 
ted to  thus  impeach  tbelr  verdict  Strand  v. 
Garage  Co.,  136  Iowa,  68,  113  N.  W.  4SS; 
State  v.  Dudley,  147  Iowa,  646,  126  N.  W. 
812;  State  v.  Rand,  170  Iowa,  25,  161  N. 
W.  1078. 

The  record  comes  beftore  us  In  the  form  of 
a  typewritten  transcript  and  we  have  ex- 
amined tbe  same  carefully.  Many  instrue- 
tlons  were  requested  by  the  defendant  and 
exceptions  taken  to  the  charge  of  the  court; 
but  we  find  no  error  in  refn^g  the  reqnest- 
ed  Instructions,  and  the  charge  of  the  court 
la  full,  clear,  and  eminently  fair.  It  is  quite 
apparent  that  defendant  was  accorded  a  fair 
and  impartial  trial,  and  the  verdict  of  tbe 
Jui-y'ls  fully  warranted  by  the  evidence. 

Finding  no  error,  the  Judgment  of  the  court 
below  must  be,  and  is,  affirmed. 

PRESTON,  0.  J.,  and  LADD,  EVANS, 
SALINGER,  ancl  GAYNX>R,  JJ.,  concur. 

WEAVER,  J.  (dissenting).  The  cross-ex- 
amination of  the  defendant  upon  matters  in 
no  manner  referred  to  on  her  direct  examina- 
tion exhibits  wanton  and  utter  disregard  of 
tbe  statute  which  provides  tbat  tbe  cross- 
examination  of  an  accused  person  testifying 
in  his  own  behalf  "shall  be  stnctiy  confined 
to  the  matters  testified  to  In  tbe  examination 
In  chief."  Code,  (  5485.  The  cross-examina- 
tion of  defendant's  husband  was,  if  possible, 
even  less  Justifiable,  and  should  have  been 
rigidly  excluded.  The  course  pursued  In 
these  matters  was  a  manifest  (and  apparent- 
ly quite  successful)  effort  to  drag  in  Irrele- 
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rant  and  collateral  matter,  not  becanse  it 
had  any  tendency  to  establish  defendant's 
gnilt,  bnt  to  prejudice  her  and  her  witnesses 
In  the  minds  of  the  jnrors.  The  state  should 
not  lend  Itself  to  this  kind  of  unfair  practice, 
and  convictions  so  obtained  should  not  be 
nphcld.  State  r.  Thompson,  12T  Iowa,  442, 
103  N.  W  377 ;  People  t.  Ckjtshall,  123  Mich. 
474,  82  N.  W.  274 ;  People  v.  Crapo,  76  N.  Y. 
202,  32  Am.  R^.  302;  Buel  T.  State,  104  Wis. 
132,  80  N.  W.  78;  Allen  ▼.  U.  S.,  UB  Fed.  8. 
52  C.  C.  A.  B97;  People  v.  Bodriquez,  134 
Gal.  140,  66  Pec.  174;  Johnson  v.  State,  8 
Wyo.  494,  B8  Pac.  761;  State  v.  Grant,  144 
Mo.    56,   45    S.    W.    1102. 

In  my  judgment  the  judgment  below  BboulQ 
be  reversed. 


CAVANAGH  v.  O'CONNOE  et  al. 
(No.  32276.) 

(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Attoknbx  and  Ouknt  «99l06— Natdbk  of 
Relation— Dimr  of  Attorney. 

Relation  of  attorney  and  client  is  neceaaarily 
one  of  great  trust  and  confidenoe,  and  imposea 
upon  the  former  the  duty  to  deal  with  the  lat- 
ter in  all  respects  in  the  utmost  good  faith. 

2.  I>EEOs  «3»72<3)— Uirotix  InrLDBNOB— CoN- 
FioEHTiAL  Relations. 

That  dients  often  repose  a  liigb  degree  of 
confidence  in  attorneys  formerly  employed  by 
them  is  not  ground  for  setting  aside  transac- 
tions between  them. 

3.  Deeds  4=972(1)— Undue  Irkluxnob. 

Where  no  dose  personal  relations  are  shown 
to  bare  existed,  the  fact  that  a  transaction  was 
not  a  wise  one  cannot  be  made  the  basis  of  de- 
cree  canceling  and  setting  aside  an  instrument. 

4.  Deeds  «s>68(1%)— Mbntai.  Oapaottt. 

To  invalidate  a  deed,  the  mental  power  of 
the  grantor  must  be  so  far  deteriorated  or  de- 
stroyed that  lie  is  incapable  ot  understanding 
in  a  reasonable  degree,  and  knowing  the  con- 
aeqaences  of,  the  instrument  he  executed. 

Appeal  from  District  Court,  Chickasaw 
County;  A.  N.  Hobson,  Judge. 

-  Suit  in  equity  to  set  aside  and  cancti  cer- 
tain deeds  and  other  instruments.  The  facts 
are  foliy  stated  in  the  opinion.    Affirmed. 

R.  Feyerl>eDd,  of  New  Hampton,  and  Lodge 
&  Brown,  of  Detroit,  Mich.,  for  appellant. 

Smith  &  O'Connor,  of  New  Hampton,  and 
D.  D.  MuriAy,  of  Blkader,  for  appellees. 

STEVENS,  J.  In  AprU,  lOlS^  E.  T.  Run- 
ion,  who  was  then  about  93  years  of  age, 
executed  two  warranty  deeds  conveying  his 
real  estate,  consisting  of  a  residence  prop- 
erty in  New  Hampton,  Iowa,  and  a  4S0-Bcre 
tract  in  Texas,  to  the  defendants  O'Connor 


and  Kennedy,  and  about  the  same  time  and 
as  a  part  of  the  same  transaction,  a  trust 
agreement  and  a  bond  in  the  sum  of  $5,000, 
binding  defendants  0'Ck)nnor  and  Kennedy 
to  the  faithful  performance  of  the  terms 
thereof,  was  entered  Into  between  the  above- 
named  parties,  designattog  defendants  as 
trustees  to  manage  and  dispose  of  the  real 
property  conveyed,  togeOier  with  certain 
personal  property.  Including  about  $500  on 
deposit  in  the  First  National  Bank  of  New 
Hampton.  This  suit,  which  is  prosecuted 
in  the  name  of  Runlon's  guardian,  was 
brought  to  obtain  a  cancellation  of  the 
above-named  instruments.  The  grounds  up- 
on which  this  is  sought  are  that  same  was 
obtained  by  fraud  and  undue  inflnence,  prac- 
ticed upon  Runlon  by  the  defendants  and 
wthers  at  a  time  when  he  was  of  imsound 
mind,  and  while  confidential  and  fiduciary 
relations  existed  between  O'Connor,  who  is 
a  practicing  attorney,  and  Kunion. 

The  deeds  are  in  the  usual  form  of  war- 
ranty deeds,  and  acknowledge  a  considera- 
tion of  II  and  other  good  and  valuable  con- 
sideraUon.  The  trust  agreement  is  some- 
what lengthy,  but  the  following  Is  the  part 
thereof  material  to  this  controversy: 

"It  is'  further  agreed  that  second  parties  shall 
bold  the  legal  title  to  the  land  above  described, 
free  from  any  trust  limitations,  with  authority 
to  sell  and  convert  the  same  into  cash  as  soon 
as  they  shall  deem  it  expedieDt  to  do  so,  the 
intention  being  to  authorize  and  direct  sudi 
sale  and  conversion  at  the  earliest  moment  con- 
sistent with  good  business  judgment;  and  sec- 
ond parties  are  hereby  authorized  and  empow- 
ered to  convey  said  property  to  any  purchaser 
or  purchasers  thereof,  free  from  the  terms  and 
limitations  of  this  trust,  and  without  any  ap- 
praisement, order  of  court,  or  other  restrictions 
of  any  kind. 

"It  is  further  agreed  that  second  parties,  as 
trustees,  shall,  out  of  the  funds  or  proceeds 
arising  from  the  sale  of  said  property,  pay  over 
to  first  party  the  sum  of  $1,000  for  such  special 
purposes  and  use  as  first  party  may  desire  to 
make  of  same,  and  shall  pay  all  indebtedness 
owing  by  first  party  at  this  time,  including  any 
mortgages  against  any  of  said  property;  that 
said  second  parties,  as  trustees,  shall  hold  the 
remainder  of  said  funds  in  tbeir  hands  for  such 
time  and  purposes  as  are  herein  provided ;  and 
so  long  as  said  property,  or  the  funds  derived 
from  the  sale  thereof,  remain  in  the  hands  of 
the  second  parties  under  this 'agreement,  second 
parties  agree  to  bold  same  in  trust,  and  from 
said  property  or  funds,  or  from  the  income 
therefrom,  to  provide  first  party  with  all  nec- 
essary board,  lodging,  clothing,  washing,  and 
laundry,  nurshig,  medical  attendance,  and  a 
nominal  amount  for  pocket  money  from  time  to 
time,  so  long  as  be  shall  live,  and  to  furnish 
him  a  proper  and  respectable  burial  in  case  of 
his  death ;  all  the  remainder  of  said  property 
or  the  funds  derived  from  the  sale  thereof  shall 
be  devoted  to  hospital  purposes  as  hereinafter 
provided. 

"Second  parties  are  hereby  authorized  to  ap- 
ply proceeds  from  the  sale  of  said  property  tai 
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whole  or  in  part,  or  the  property  itself  (so  far 
as  same  may  remain  unsold),  to  aid  the  said 
Servant  Sisters  of  the  Holy  Ghost  in  the  erec- 
tion of  a  hospital  in  New  Hampton,  Iowa,  and 
in  the  purchase  of  a  proper  site  therefor:  Pro- 
vided, however  (if  first  party  be  living  at  said 
time),  that  before  any  of  said  property  or  funds 
shall  be  used  for  hospital  purposes,  as  above 
provided,  said  Servant  Sisters  of  the  Holy 
Ghost  shall  first  legally  obligate  themselves  by 
written  contract  to  continue  to  furnish  first  par- 
ty all  necessary  board,  lodging,  clothing,  wash- 
ing, and  laundry,  nursing,  medical  attendance, 
and  a  nominal  amount  for  pocket  money  from 
time  to  time,  so  long  as  he  shall  live,  and  to 
famish  him  respectable  and  proper  banal  in 
case  of  his  death ;  and  said  contract  shall  pro- 
vide that  first  party  shall  be  assigned  a  suitable 
and  comfortable  room  in  said  hospital." 

Defendant  Servant  Sisters  of  the  Holy 
Ghost  Is  an  Illinois  corporation,  having  its'* 
principal  place  of  business  at  Techny,  in  that 
state,  where  It  owns  and  conducts  an  Old 
Folks'  Home  and  hospital.  The  Servant 
Sisters  are  also  engaged  In  the  business  of 
erecting  and  conducting  hospitals.  Some 
months  prior  to  the  execution  of  the  several 
instruments  In  question,  a  committee,  of  which 
defendants  O'Connor  and  Kennedy  were 
members,  undertook  to  raise  a  certain 
amount  of  money  In  New  Hampton  to  aid 
the  defendant  corporation  to  procure  a  site 
and  erect  and  conduct  a  hospital  in  that  city. 
The  deeds  and  trust  agreement  were  execut- 
ed after  some  negotiations  between  Bunion 
and  the  delfendants.  No  actual  fraud  or  mls- 
representfation  is  claimed  or  established  by 
the  evidence.  The  testimony  offered  to  prove 
the  alleged  confidential  or  fiduciary  relation 
between  O'Connor  and  Runlon  covered  sub- 
stantially the  following  transactions: 

About  the  year  1897,  O'Connor,  at  the  re- 
quest of  Tim  Donovan,  a  banker  residing  tn 
New  Hampton,  of  whose  bank  Runlon  was  a 
easterner,  after  one  consultation  with  Run- 
lon, prepared  a  will  for  him,  which  was  later 
signed  In  O'Connor's  presence.  Again,  In  1910, 
Runlon  desiring  to  hare  a  new  will,  Donovan 
for  him  employed  O'Connor  to  write  it,  and 
In  1912  Donovan  employed  the  firm  of  Smith 
te  O'Connor  to  make  defense  for  Runlon,  In 
an  action  brought  against  him  in  the  dis- 
trict court  of  Chickasaw  county.  After  some 
delay,  and  when  the  case  was  about  to  come 
to  trial.  It  was 'settled  by  Runlon  paying 
plaintiff  i^SOO.  The  settlement  was  made  up- 
on the  advice  of  his  attorneys.  But  two  con- 
ferences were  had  between  O'Connor  and 
Runlon  during  the  pendency  of  this  litiga- 
tion. All  of  the  above  matters  were  fully 
closed  before  the  transactions  in  question 
arose,  and  no  business  relation  existed  be- 
tween O'Connor  and  Runlon  at  that  time, 
except  the  latter  was  still  indebted  to  Smith 
&  O'Connor  for  $1(X)  attorney  fees. 

[1]  The  relation  of  attorney  and  client  Is 
necessarily  one  of  great  trust  and  confidence, 
and  Imposes  upon  the  former  the  duty  to  deal 


with  the  latter  in  all  respects  In  the  utmost 
good  faith.  Morrison  v.  Smith,.  130  HI.  301, 
23  N.  E.  241;  State  v.  Johnson.  149' Iowa, 
482,  128  N.  W.  837;  Shropshire  v.  Ryan,  111 
Iowa,  677,  82  N.  W.  1035;  Donaldson  v.  Ea- 
ton, 136  Iowa,  650,  114  N.  W.  19,  14  L.  B.  A. 
(N.  S.)  1168,  125  Am.  St  Rep.  275;  Ryan 
y.  Ashton,  42  Iowa,  365. 

[2,  S]  In  the  case  at  bar,  no  such  relation 
Is  shown  to  bare  existed  at  the  time  the 
Instruments  were  executed.  Just  when  the 
relation  terminated  is  not  shown,  but  O'Con- 
nor was  In  no  wise  employed  by,  or  acting 
for.  Bunion  at  the  time  of  the  transactioD 
complained  of.  That  clients  often  repose  a 
high  degree  of  confidence  In  attorneys,  for- 
merly employed  by  them  Is,  of  course,  true, 
but  the  transactions  between  them  cannot  be 
set  aside  upon  that  ground.  The  papers- In 
question  were  prepared  by  Mr.  O'Connor,  but 
specific  provision  Is  made  in  the  trust  agree- 
ment tliat  he  is  to  receive  no  personal  prof- 
it or  benefit  therefrom.  But  It  is  the  con- 
tention of  counsel  for  appellant  that,  while 
the  evidence  of  alleged  fiduciary  relations 
between  O'Connor  and  Bunion  may  not  jus- 
tify the  cancellation  of  the  deeds  and  trust 
agreement  upon  that  ground  alone,  yet,  when 
considered  in  connection  with  other  matters 
appearing  in  the  record,  the  transaction  is 
so  ill-advised,  Improvident,  and  unfairly  ob- 
tained that  It  should  be  set  aside.  No  sub- 
stantial evidence,  from  which  It  conld  be 
reasonably  Inferred  that  any  of  the  defend- 
ants exercised  undue  Inflnence  over  Rnnlon, 
is  found  In  the  record.  Bunion  testified  to 
some  effort  upon  the  part  of  defendants  to 
encourage  blm  to  make  the  conveyance  by 
flattery,  but  no  false  representations  or  In- 
ducements are  shown  to  have  been  made. 
As  to  whether  the  transaction  was  a  wise  one 
for  Mr.  Bunion  Is  a  question  upon  which 
minds  reasonably  might  differ,  but  this  can- 
not be  made  the  basis  of  a  decree  canceling 
and  setting  aside  the  Instruments  assailed. 
No  close  personal  relations  are  shown  to 
have  existed  between  either  of  the  defend- 
ants and  Bunion. 

The  Servant  Sisters  of  the  Holy  Ghost  is 
a  Catholic  organization,  and  Mr.  Runion, 
some  time  after  his  marriage  to  a  Catholic 
woman,  became  a  member  of  that  church.- 
and,  while  the  evidence  tends  to  show  that 
he  may  not  always  have  been  prompt  in  hti 
attendance  upon  church  services,  it  does  ap- 
pear therefrom  that  he  read  the  Bible  and 
prayer  book,  occasionally  deceived  the  sac- 
rament, and  in  one  of  the  wUls  executed  by 
him  ?100  was  left  for  masses.  Some  weeks 
elapsed  after  the  negotiations  for  the  con- 
veyance of  his  property  began  before  the 
papers  were  executed.  Daring  this  time,  sev- 
eral conferences  were  bad  with  him  by  de- 
fendants. It  is  conceded  by  counsel  for  ap- 
pellant that  no  actual  fraud  Is  shown,  and 
that  the  defendants  are  nun  of  large  bnai- 
ness  experience  and  integrity. 
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The  remaining  qoeatlon  for  our  conaider- 
atlon  relates  to  the  mental  competency  of 
Mr.  Runlon.  As  before  stated,  he  was  atwnt 
$t3  j-eara  of  age,  and  some  15  years  before 
the  matters  In  controversy  arose,  as  the  re- 
sult of  an  injury  received  while  In  Texas, 
one  of  his  legs  was  amputated,  and  be  walk- 
ed by  the  aid  of  crutches.  He  was  oneducat- 
ed,  but  able  to  reed  and  write  his  name. 
He  bad  resided  in  New  Hampton  most  of 
the  time  since  shortly  prior  to  1869,  when 
he  dedicated  a  block  of  land  in  said  city  for 
a  public  park.  He  also  sold  the  lot  upon 
which  the  Catholic  church  is  situated  to  that 
organization,  and  subscribed  $100  to  aid  in 
procuring  an  organ  therefor.  He  appears 
to  have  been  a  strong  partisan  in  politics, 
and  at  one  time  owned  a  newspaper  in  New 
Hampton,  which  was  managed  and  edited  for 
blm  by  a  man  by  the.  name  of  McEee. 

Many  years  before  this  controversy  arose, 
he  became  involved  in  some  unfortunate  real 
estate  speculations  in  Alabama,  and  for  the 
purpose  of  aiding  him  to  save  something 
therefrom  a  guardian  was  appointed  for  him; 
but  the  guardianship  was  later  removed. 
His  wife  has  been  deceased  for  more  than 
20  years.  He  boarded  with  friends  in  New 
Hampton,  whom  he  paid  therefor.  He  was 
without  children,  but  had  a  sister  and  sev- 
eral nephews  and  nieces  residing  outside  of 
this  state,  with  whom  he  bad  not,  however, 
been  associated,  except  with  one  niece  for  a 
few  hours,,  for  about  20  years.  The  total 
net  value  of  bis  property  is  variously  esti- 
mated at  from  ?6,000  to  $15,000.  After  the 
papers  were  executed,  he  was  taken  by  de- 
fendants to  St.  Anne's  Home  at  Techny,  IlL, 
at  which  place  he  remained  until  removed 
by  plaintiff,  and,  in  a  letter  written  by  him 
to  the  defendant  Kennedy,  he  expressed 
contentment  and  satisfaction  with  his  care 
and  surroundings.  He  was  induced  to  leave 
the  home  by  plalntlflF,  who  is  his  niece,  and 
other  relatives,  taken  to  Detroit,  Mich., 
where  plaintlfT  was  appointed  his  guardian. 
The  only  Income  from  his  proiwrty  was  $10 
per  month  rental  for  the  residence  and  $50 
per  year  for  the  rent  of  the  Texas  land. 
He  testified  as  a  witness  in  his  own  behalf, 
showing  rather  a  remarkable  recollection 
of  the  transactions  involved,  and  apparently 
a  clear  comprehension  and  understanding  of 
the  purpose  and  legal  effect  of  the  Instru- 
ments executed.  The  trial  Judge,  now  de- 
ceased, was  a  man  of  mature  years,  long  ex- 
perience upon  the  bench,  and,  we  gather 
from  the  record,  had  known  something  of 
Mr.  Rtinion  for  a  long  time.  The  trial  last- 
ed for  several  days,  giving  the  court  an  op- 
portunity to  observe  his  appearance  and 
conduct,  as  well  as  the  remaining  witnesses 
and  parties  to  the  suit,  and  some  weight 
must  be  given  to  his  conclusion.  The  court, 
in  passing  upon  the  evidence,  said: 

"Mr.  Runlon  was  a  witness  in  plaintiFs  be- 
half, and  submitted  to  an  extensive  oral  ex- 
amination by  the  attorneys.     He  displayed  an 


unusual  strength  of  memory  and  acqoaintance 
with  tl>e  facts  in  controversy.  He  allowed  a 
keen  intelligence  relative  to  the  subject  of  the 
litigation,  and  answered  promptly  and  intelli- 
gently questions  propounded  to  him,  and  even 
indulged  in  witticisms  on  occasions  which  were 
in  keeping  with  the  matter  inquired  about" 

[4]  Mere  mental  weakness  in  the  grantor 
will  not  Invalidate  a  deed.  To  have  that  ef- 
fect the  mental  powers  most  be  so  far  de- 
teriorated or  destroyed  that  the  grantor  is 
incapable  of  understanding  in  a  reasonable 
degree,  and  knowing  the  consequences  of,  the 
instrument  he  executes.  Nowlen  v.  Nowlen, 
122  Iowa,  641,  08  N.  W.  383 ;  Swartwood  v. 
Chance,  181  Iowa,  714,  109  N.  W.  297;  Paul- 
us  V.  Reed,  121  Iowa,  224,  96  N.  W.  767; 
Reese  v.  Shutte,  133  Iowa,  681,  108  N.  W. 
525;  Flynn  v.  Moore,  165  N.  W.  351;  Mitch- 
ell V.  Mutch,  180  Iowa,  1281,  164  N.  W.  212. 

Only  acts  tending  to  show  some  degree  of 
childishness  upon  the  part  of  Mr.  Runion 
were  shown,  and  it  does  not  appear  that 
bis  mental  faculties  were  Impaired  to  such 
an  extent  as  to  render  him  Incapable  of  ex- 
ercising a  free  agency,  or  from  compreh^id- 
ing  and  understanding  the  scope,  purpose, 
and  legal  effect  of  the  instruments  executed. 
We  find  nothing  in  the  record  indicating 
that  any  of  the  parties  connected  with  the 
matter  were  moved  to  any  extent  by  ques- 
tionable  motives.  Transactions  of  the  char- 
acter shown  with  old  people  often  prove  un- 
fortunate, but,  in  the  absence  of  some  rec- 
ognized ground  of  equitable  relief,  cannot  be 
disturbed.  We  have  not  overlocAed  the  con- 
tention of  counsel  that,  upon  the  executiou 
of  the  papers,  they  were  delivered  to  the 
defendant  Kennedy  for  safe-keeping,  but  as 
the  deeds  recited  a  consideration  only  of  $1 
and  other  valuable  consideration,  and  did 
not  designate  the  grantees  as  trustees,  it 
appears  to  us  that  the  defendants,  who  it 
Is  conceded  are  men  of  integrity,  were  pcr- 
sonully  interested  in  the  preservation  of  the 
trust  agreement.  They  must  have  realized 
that  they  would  some  time  be  called  upon 
to  show  the  real  consideration  for  the  con- 
veyance. 

The  trust  agreement  should  be  carried  out 
strictly  in  accordance  with  its  terms  and 
spirit.  Before  any  part  of  the  property,  or 
proceeds  received  from  the  sale  thereof,  are 
turned  over  to  the  Illinois  corporation,  am- 
ple security  should  be  furnished  by  it  for 
the  faithful  carrying  out  of  the  agreement 
witli  Runion.  His  interests  in  the  transac- 
tion are  paramount  to  all  others  and  must 
have  Srst  consideration,  and  the  funds  should 
be  first  used  to  provide  for  him  a  comforta- 
ble home  and  all  reasonable  and  necessary 
care,  nursing,  and  attention  while  he  lives. 

From  what  is  said  above.  It  follows  that 
the  decree  of  the  lower  court  must  be  and  is 
affirmed. 

PRESTON.  C.  J.,  and  WEAVER  and  GAT- 
NOR,  JJ.,  concur. 
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HARRIS  V.  SCHRIMPBR  et  al.  (No.  32218.) 
(Supreme  Coart  of  Iowa.     Dec.  14,  1918.) 

1.  Otenants  9=»111  —  Action  bt  Remote 
Gbantbe—Pabties— Immediate  Gbantee. 

In  action  for  breach  of  covenant  of  warran- 
ty by  the  remote  grantee,  failure  of  either  side 
to  bring  in  the  immediate  grantee  as  a  party 
did  not  prevent  them  from  litigating  their  con- 
troversy as  to  whether  failure  to  except  ease- 
ment of  right  of  way  from  warranty  was  by 
mistake  of  scrivener. 

2.  Appeal  and  Ebbob  «=9l87(3)— Right  to 
!Raise  Question— Defect  of  Pasties— Ac- 
tion FOB  B&EACH   of   COVENANTS. 

In  action  for  breach  of  covenants  of  war- 
ranty by  plaintiff  whose  conveyance  from  gran- 
tee, her  father,  was  colorable  only,  grantors  al- 
leging she  took  title  with  notice  and  without 
consideration,  It  is  not  open  to  plaintiff,  ap- 
Iiealing,  to  raise  in  mere  argument  question  of 
defect  of  parties  in  that  her  father,  grantee,  was 
not  a  party,  so  that  defendant  grantors  are  not 
entitied  to  reformation  of  covenant  to  except 
easement  of  right  of  way. 

3.  Judgment  €=9622(2)— Bab— Countebclaim 
— Failubk  to  Appeab  in  Pbiob  Strrr. 

Where  deed  with  covenant  of  warranty  by 
mistake  did  not  except  easement  of  right  of 
way,  failure  of  grantors  to  respond  to  notice 
from  remote  grantee  to  appear  in  her  snit  to 
quiet  title  against  daimant  of  the  easement  did 
not  estop  them  fixHn  alleging  the  mistake  by 
counterclaim  asking  reformation,  in  an  action 
on  the  warranty. 

4.  Refoemattow  of  Instettments  i8=»17(2)  — 
Gbotjnds— Mistake  of  Scriveneb. 

Where  from  deed  with  covenants  of  war- 
ranty exception  of  right  of  way  was  omitted  by 
mistake  of  scrivener,  grantee's  successor,  suing 
for  breacjh  of  covenant,  and  met  by  grantors' 
prayer  for  reformation  on  account  of  mistake, 
allegations  of  counterclaim  being  proved,  was 
without  standing  either  on  equity  or  law  side  of 
court.  • 

Appeal  from  District  Court,  Linn  County; 
MUo  P.  Smith,  Judge. 

Actioii  for  damages  for  breach  of  oove- 
nonta  of  warranty.  The  existence  of  a  right 
of  way  eaisement  over  the  granted  premises 
constituted  the  alleged  breach.  The  defense 
was  a  counterclaim  wherein  the  d^endants 
alleged  that  under  their  real  agreement  with 
the  grantee  such  easement  waj9  (excepted 
from  the  warranty,  and  that  by  mistake  of 
the  scrivener  such  exception  was  not  writ- 
ten into  the  deed.  Reformation  of  the  deed 
was  prayed.  On  the  equitable  issue  thus 
tendered  trial  was  had  to  the  court,  and  a 
decree  was  entered  reforming  the  deed  as 
prayed.    The  plaintiff  appeals.    Affirmed. 

J.  0.  Letmard,  of  Cedar  Rapids,  and  Vorls 
&  Haas,  of  Marion,  for  appellant 


C!rosby  &  Fordyoe  and  Deacon,  Good,  Sar- 
gent &  Spangler,  all  of  Odar  Rapids,  for 
appelleefl. 

EVANS,  J.  Only  fact  qnestlcms  are  In- 
volved. The  evidence  supports  the  decree  so 
conclusively  that  we  do  not  feel  Justified  to 
discussing  it  In  much  detail.  The  land  con- 
iieyed  was  a  tract  of  7%  acres.  The  de- 
fendants had  acquired  the  same  by  Inherit- 
ance from  their  father,  Frederick  Schrimper. 
Their  father  had  acquired  the  same  with 
other  lands  by  deed  from  Mary  Reed.  The 
conveyance  to  the  father  was  subject  to  an 
easement  of  a  right  of  way  over  the  east  20 
feet  of  the  tract  in  Javor  of  the  owner  of  land 
adjoining  on  the  south,  known  as  the  Lydia 
Park  tract  Such  right  of  way  furnished  the 
only  access  to  the  highway  for  the  LydIa 
Park  tract  This  right  of  way  had  been  In 
use  for  many  years,  and  was  known  to  all 
the  parties  to  the  deed,  and  was  recognized 
without  dispute.  The  grantee  had  himself 
been  an  occupant  of  the  Lydla.  Park  tract 
and  had  used  the  right  of  way  as  appurte- 
nant thereto.  The  agreement  of  sale  was 
that  the  grantee  should  take  the  title  which 
the  grantors  had  and  should  waive  abstract 
of  title.  The  description  was  by  metes  and 
bounds,  and  was  somewhat  complicated.  It 
was  agreed  that  Banker  Dinwiddle  should 
prepare  a  deed.  To  enable  him  to  do  so  the 
grantors  brought  to  him  the  Mary  Reed  deed 
to  their  father.  This  deed  included  the  tract 
with  other  landa  It  contained  also  two  spe- 
cial stipulations  as  to  easements.  One  of 
these  stipulations  reserved  a  riigbt  of  way 
over  this  tract  to  Lydla  Park.  The  other 
stipulation  bad  no  application  whatever  to 
this  tract  In  preparing  the  deed  of  con- 
veyance fr<»n  the  grantors,  Dlnwlddie  In- 
cluded a  correct  description  of  the  tract  and 
included  the  special  stipulation  appearing  in 
the  Mary  Reed  deed  which  bad  no  api^ca- 
Uon  to  this  particular  tract  This  was  ad- 
mittedly a  mistake.  By  the  same  mistake 
he  failed  to  Include  the  proper  stipulation 
which  excepted  the  right  of  way.  The  evi- 
dence In  support  of  the  mistake  is  cumola^ 
tive  and  overwhelming.  The  grantee  hlms^ 
admits  as  a  witness  that  he  was  to  take  the 
land  subject  to  the  right  of  way.  He  only 
contends  now  that  the  easement  was  to  ter- 
minate with  the  life  of  Lydia  Park.  Be 
concedes  in  effect  that  he  took  the  land  un- 
der the  same  reservation  of  easement  as 
the  grantors  held  It  The  legal  effect  of  the 
reservation  therefore  does  not  oonoern  tlie> 
grantor. 

[1 , 2]  II.  The  grantee  was  Van  Note.  Be 
conveyed  to  his  daughter,  who  1b  plaintiff 
herein.  It  Is  now  argued  that  Van  Note  Is 
not  a  party  to  this  suit,  and  that  therefore 
the  defendants  were  not  entitled  to  the  re- 
lief prayed  In  their  counterclaims.    No  such 
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point  was  raised  In  the  trial  cottrt  TbB 
only  defense  to  the  oounterdalm  Intei^poaed 
by  the  plaintiff  was  a  plea  In  estoiHDel  which 
will  be  later  notioed.  The  afflrmatlTe  allega- 
tions of  the  connterdalm  were  not  even  de- 
nied. The  plaintiff  sued  the  defendants  up- 
on their  covenants  of  warranty  in  the  Van 
Note  deed.  Undoabtedly  either  idalntlff  or 
defendants  coold  have  brought  in  Van  Note 
as  a  party.  Their  failure  to  do  so  did  not 
prevoit  them  from  litigating  their  contror«> 
sy  as  between  themselves.  Tod  v.  Grisman, 
128  Iowa,  700,  99  N.  W.  686.  Plaintiff  did 
not  claim  that  she  was  an  Innocent  purchaser 
for  value  without  notice.  On  the  other  luind, 
the  evidence  shows  that  the  oonveyanoe  to 
her  by  her  father  was  colorable  wily.  He 
appears  to  have  conducted  the  negotiatl«os 
preliminary  to  this  suit;  and  he,  and  not 
she,  was  present  at  the  trlaL  Moreover,  the 
defendant  alleged  in  their  counterclaim  that 
the  plaintiff  took  the  title  ttom  her  father 
with  notice  and  withoat  consldetatkm,  and 
this  allegation  was  not  denied.  Wa  think, 
therefore,  that  it  is  not  op&i  to  the  plaintiff 
to  raise  the  questipn  of  the  defect  of  parties 
in  a  mere  argument  on  appeaL 

[3,4}  III.  Prior  to  the  beginning  of  this 
salt  the  plaintiff  instituted  her  suit  against 
George  Stark,  successor  In  title  to  Lydia  Par^ 
wherein  she  sought  to  quiet  her  title  against 
the  claim  of  alleged  easement  of  right  of  way 
already  referred  to.  Stark  defmded  his 
right  to  the  easemeAt.  The  plaintiff  served 
notice  upoii.  the  defendants  herein  to  appear 
in  said  quieting  title  suit  and  to  conduct  the 
same  in  her  behalf  to  a  successful  issue  on 
penalty  of  bdng  subsequently  held  for  dam- 
ages and  coBta.  The  defendants  ignored-  her 
demand.  That  suit  necessarily  w»it  against 
the  plaintiff.  In  the  present  salt  she  alalms 
as  a  part  of  her' recovery  her  costs  and  ex- 
penses incurred  in  the  former  suit  In  reply 
to  the  defendants'  counterclaim  she  pleaded 
snch  former  suit  and  the  failure  of  the  de- 
fendants to  respond  to  her  notice,  as  an  es- 
toppel against  the  equitable  relief  now  pray- 
ed by  the  defendant  Indeed,  this  Is  the  only 
defense  pleaded  by  her  to  the  counterclaim. 
She  argues  that  the  defendants  should  have 
Interposed  their  defense,  if  any  they  bad  In 
such  former  suit,  and  that,  having  failed  to 
do  so,  they  are  estopped  from  interposing 
it  against  her  now.  If  the  datendants  b&d 
api)caied  In  the  former  snit  and  had  inter- 
posed the  defense  which  they  here  interpose, 
of  what  avail  would  It  have  been  to  the 
plaintiff?  It  wonld  have  Involved  a  recogni- 
tion of  the  right  of  way  easement  and  would 
have  defeated  the  plaintiff.  As  It  was,  she 
was  defeated  without  the  intervention  of 
Oiese  def  aidants.  She  seems  to  have  con- 
ceived the  idea  that  a  defeat  In  that  case 
would  taisore  her  success  la  thi&  Tbwe  was 
not  the  sliglitest  reason  In  fact  or  in  law  for 


the  bringing  of  snch  former  salt  The  breadi 
of  the  covuumt  of  these  defendants  as  writ^ 
ten  in  the  deed  was  Just  as  complete  before 
snch  former  suit  was  brought  as  it  was  aft- 
erwards. The  decisive  question  was  and  is 
wiietber  there  was  a  mistake  in  the  deed  and 
whether  the  defotdants  were  entitled  to  the 
reformation.  The  counterclaim,  being  nn- 
denled  in  Its  allegations  and  afBrmatively 
proved  beyond  all  dotibt,  leaves  the  plaintiff 
without  any  standing  either  on  the  equity  or 
on  the  law  side  of  the  court      . 

The  decree  entered  in  the  district  court  is 
therefore  affirmed. 

PBfiSTON,  O.  J,,  and  I<A3>D  and  SALIN- 
OBB,  JJ.,  concor. 


liAHIFP  V.  KEVIIJJB.    (No.  82306.) 
(Sapreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Sauis   4=388— Sbvuui,  Contbact — Qnxa- 

TION   FOB  JUBT. 

Severability  of  a  sale  contract,  being  de- 
pendent upon  tbe  intention  of  the  parties,  ia 
often,  if  not  usually,  a  question  of  fact. 

2.  SAUEB     «=>88^1VEaAI.     CONTBAOT— QOXS- 
TION  FOB  JUKT. 

Where,  after  announcement  at  public  sale 
of  warranty  as  to  soundness,  horses  were  offered 
with  the  privilege  to  the  bidder  of  selecting  one 
or  both,  and  plaintifF,  whose  bid  was  accepted, 
and  who  seeks  to  rescind  as  to  both  for  breach 
of  warranty  as  to  one,  elected  to  take  both, 
question  whether  horses  were  severally  or  Jomt- 
ly  bought  depended  upon  the  intention  of  the 
parties,  and  the  most  that  defendant  was  enti- 
tled to  was  to  have  question  submitted  to  the 
jury. 

3.  Saij:s  9=>2^—A.t  Fvbuo  Arcnoif— Whbn 

COUPLBTB. 

Where  horses  were  offered  at  puUic  sale^ 
with  privilege  to  bidder  of  accepting  one  or 
both,  sale  was  not  complete  until  bidder  declared 
his  option. 

4.  Sauib  d=>€2— Sbviuasiutt  or  Cdnibaot 
— Intent  of  Bdybb. 

Where  horses  were  offered  at  public  sale, 
with  privilege  to  bidder  of  accepting  one  or 
both,  the  purchaser's  intention,  rather  than  that 
of  the  seller,  would  somewhat  dominate  question 
of  severability  of  contract 

6.  Sates  4=9397  —  Bbeach  of  Wabbanxt  — 
Evidence. 
In  action  to  recover  price  paid  for  horses 
offered  at  public  sale,  with  privilege  to  bidder 
of  selecting  one  or  both,  the  contract  of  pur- 
chase having  been  rescinded  for  breach  of  war- 
ranty,- held,  that  verdict  for  plaintiff  was  sup- 
ported by  facts  and  circumstances  in  evidence^ 

Appeal  from  District  Court,  Webster  Coun- 
ty ;  H.  B.  Fry,  Judge. 
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Action  at  law  to  recover  bade  the  price 
paid  for  a  span  of  horses,  the  contract  of 
purchase  having  been  rescinded  by  the  pur- 
chaser for  breach  of  warranty  and  false 
representation  as  to  one  of  the  horses. 
There  was  a  verdict  for  the  plaintiff,  and 
judgment  thereon.  Defendant  api>eal8.  Af- 
firmed. 

D.  E.  Phelan,  of  Ft.  Dodge,  and  Senneff, 
Bliss,  Wltwer  &  Senneff,  of  Mason  City,  for 
appellant 

Healy  ft  Thomas,  of  Ft  Dodge,  for  appel- 
lea 

EVANS,  J.  At  the  close  of  the  evidence 
the  defendant  moved  for  a  directed  verdict, 
on  the  ground  that  It  appeared  conclusively 
from  the  evidence  that  the  two  horses  In 
question  were  severally  bought,  and  not 
jointly,  and  that  a  breach  as  to  one  did  not 
authorize  a  rescission,  as  to  both.  This  mo- 
tion was  overruled.  The  question  whether 
the  contract  of  pardiase  was  severable  or 
joint  was  submitted  to  the  Jury.  The  <»e 
point  presented  for  onr  consideration  by  the 
appellant  is  that  his  motion  for  a  directed 
verdict  ou^^t  to  have  been  sustained. 

The  evidence  was  in  substance  that  the 
purchase  In  question  was  made  at  a  public 
sale  held  by  the  defendant  A  span  of  blacb 
horses  were  brought  Into  the  ring  harnessed 
together.  A  full  warranty,  both  as  to  sound- 
ness and  as  to  working  qualities,  was  an- 
nounced. They  were  offered  for  sale,  with  a 
privilege  to  the  bidder  to  select  either  one 
fon  the  price  offered,  or  both  for  double  the 
price  bid.  The  highest  bid  was  that  of  the 
plaintiff,  at  $227.  This  bid  being  accepted, 
he  elected  to  take  both.  He  settled  therefor 
according  to  the  terms  of  the  sale  by  giving 
his  note  for  $454.  Breach  of  warranty  was 
discovered  as  to  <«e  of  the  horses,  whereup- 
on the  plaintiff  rescinded  as  to  both.  Upon 
the  foregoing  evidence,  was  the  defendant 
entitled  to  a  directed  verdict?    We  think  not. 

[1,2]  Both  parties  concede  that  the  .ques- 
tion of  severability  of  such  a  contract  Is  one 
of  the  intention  of  the  parties.  This  inten- 
tion is  often,  if  not  usually,  a  question  of 
ftict  The  most  that  the  defendant  was  en- 
titled to  In  this  case  was  to  have  the  ques- 
tion submitted  to  the  jury  as  one  of  fact 
We  are  not  prepared  to  say  that  he  was 
necessarily  entitled  to  that  much.  The  form 
of  the  offer  of  the  horses  was  such  that  the 
bidder  was  not  bound  to  disclose  In  advance 
bis  paiUcular  choice  of  the  horses,  if  he  was 
bidding  on  one  only;  nor  was  he  required 
to  disclose  in  advance  whether  he  was  bid- 
ding upon  one  or  upon  both.  This  was  left 
to  his  declaration  to  be  made  after  the  bid- 
ding had  ceased.  He  had  a  right  to  reserve 
to  himself  the  purpose  of  buying  a  matched 
.span  of  horses.    Only  one  warranty  was  ten- 


dered. It  was  so  worded  aa  to  make  It 
applicable  to  either  horse  or  both.  Its  final 
applicability  was  left  to  be  determined  by 
the  acceptance  of  the  purchaser.  If  it  was 
one  warranty  before  the  purchase,  it  remain- 
ed such  afterward. 

[3-E]  The  acceptance  of  the  bid  by  the  auc- 
tioneer did  not  oomi^ete  the  contract  of  sale. 
It  still  remained  with  the  purchaser  to  de- 
dare  his  <^>tion.  When  he  declared  his  op- 
tion, the  sale  was  completed.  In  view  of  the 
option  thus  given  to  the  purchaser,  bis  in- 
tention, rather  than  that  of  the  seller,  some- 
what dominated  the  question  of  severability. 
It  may  be  that  the  jury  ooold  have  found 
that  the  plaintiff  himself  intended  to  pur- 
chase two  horses,  rather  than  one  Bpux.  We 
are  very  deer,  however,  that  the  verdict 
rendered  is  well  supported  by  the  facts  and 
circumstances  appearing  in  evidence. 

The  judgment  below  is  therefore  affirmed. 

PRDBTON,  0.  J.,  and  I4ADD  and  SALIK- 
OEB,  JJ.,  concur. 


TOWNSEND  V.  WOODWORTH  et  aL 

(No.  31866.) 

(Supreme  Court  of  Iowa.    Dee.  14,  1918.) 

1.  Rbfokhatior  of  Instbthiewts  «=»45(5) — 
Evidence— STrFFiciENOT. 

In  a  suit  to  reform  a  deed,  held,  assnminR 
that  DO  intervening  right  existed,  that  plaintiff 
was  entitled  to  have  the  deed  reformed  so  as  to 
correspond  with  the  contract,  which  indnded 
more  land  than  that  described  in  the  deed. 

2.  Husband  and  Wife  9=362— Estoppel. 

An  estoppel  can  be  invoked  a^inat  a  mar- 
ried woman  as  well  as  against  a  single  woman, 
whenever  by  her  conduct  she  has  led  another  to 
the  doing  of  a  thing  which  it  would  be  inequi- 
table afterwards  to  permit  her  to  deny  his  right 
to  do. 

3.  HOUESTKAD  ®=»122  —  ESTOPPEI.  —  MASatED 

Woman. 
Where  a  husband  and  wife  who  owned  two 
lots  which  they  occupied  as  a  homestead,  the 
house  being  situated  on  one  of  the  lots,  conveyed 
them  both  to  different  parties,  held  that,  where 
the  deed  to  the  lot  containing  the  house  did  not 
describe  all  of  the  land  which  the  hnsband  by 
his  separate  contract  agreed  to  convey,  etc,  bnt 
the  wife  pointed  out  the  boundaries  intended. 
she  was  estopped  from  relying  on  Code,  {  2974, 
making  a  conveyance  of  a  homestead  invalid  un- 
less both  spouses  join,  to  defeat  reformation. 

Appeal  from  District  Court,  Floyd  Comity; 
J.  J.  Clark,  Judge. 

Action  to  reform  a  deed  and  to  <|alet  title 
In  the  plaintiff.  Opinion  states  tiie  tecta. 
Decree  for  the  plaintiff  In  the  ooart  below. 
Defendants  Krueger  appeal.    Affirmed. 
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r.  ft  r.  M.  Unsenfolder,  of  Cbacl«s  Oltr, 
for  appellants. 

H.  J.  fltzgerald  and  J.  O.  Oampbell.  both 
of  Obarles  City,  for  app^Oee  Townsend. 

J.  H.  Lloyd,  of  Caiarle»  Oity,  for  appellee 
Wood  worth. 

6A7NOR,  J.  Tbia  action  U  brought  In 
equity  to  ntorm  a  certain  deed  executed  by 
the  defendants  Kraeger  and  wife  to  the 
plaintiff,  and  to  have  the  title  to  the  prem- 
ises quieted  In  him  against  any  claim  made 
by  them  and  against  any  claim  made  by  the 
otbOT  defendant,  Rosalind  Woodworth. 

Prior  to  the  happening  of  iha  matters  out 
of  whldi  tills  controversy  grows,  Fred  C. 
Kraeger  was  tbe  owner  of  two  lots  known 
as  6  and  7.  These  lots  were  oocuplefi  as  a 
homestead  by  the  Kruegers.  Measured  as 
one  body,  they  were  124  feet  and  6  inches 
east  and  west;  and  182  feet  north  and  south. 
For  the  puriMees  of  this  opinion  the  lots  will 
be  described  as  running  due  east  and  west 
The  whole  property  is  bounded  on  the  south 
by  Hulin  street,  and  on  t3ie  west  by  MUwau* 
kee  street  A  two-story  building  S8  feet  wide 
by  60  feet  long  situated  on  the  west  end  of 
these  lots  and  facing  south  on  Hulin  street 
was  occupied  by  the  Kruegers  as  a  home. 
There  is  a  porch  on  the  south  side  facing 
Hulin  street,  and  a  bay  window  on  the  east 
A  wide  cement  walk  extends  from  Hulin 
street  to  tbe  front  porch,  a  distance  of  20 
feet  A  narrow  conent  walk,  about  2  or  2^ 
feet  wide,  leads  from  this  wide  walk  around 
the  east  side  of  the  house,  past  a  bay  window, 
to  the  kitchen  and  woodshed  on  the  north. 

The  controversy  in  this  case  arises  over 
a  strip  approximately  4  feet  running  along 
the  east  side  of  this  house. 

On  the  27Ui  day  of  October,  1910,  Fred 
C  Krueger  entered  Into  a  written  contract 
with  the  plaintiff  by  which  he  sold  and 
agreed  to  convey  to  the  plaintiff  the  west  66 
feet  of  tlveee  lots,  and  on  the  2d  of  January 
Kruegw  and  wife  executed  and  delivered  to 
the  plaintiff  a  deed  describing  only  the  west 
half  of  these  two  lots,  or  the  west  62  feet  and 
3  inches.  After  the  execution  of  this  con- 
tract, and  before  the  deed  was  made,  Krueger 
and  wife  moved  out  of  the  building  and  off 
the  premises,  and  aorrendered  the  same  to 
the  plaintiff.  On  the  5th  of  January,  1912, 
the  Kruegers  conveyed  the  east  half  of  these 
two  lots  to  the  defendant  Rosalind  Wood- 
worth.  This  action  is  brought  not  only  to  re- 
form the  deed  given  by  Krueger  to  the  plain- 
tiff and  to  make  it  conform  to  tlie  contract 
which  preceded  the  execution  of  the  deed, 
but  also  to  quiet  title  in  the  west  66  feet 
against  the  Kruegers,  and  against  any  claim 
asserted  by  Rosalind  Woodworth  under  her 
deed. 

It  will  be  noticed  that  these  lots  east  and 
west  were  124  feet  and  6  Inches  long,  and 
each  lot  66  feet  wide.    The  west  66  feet  were 
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given  to  the  plaintiff  in  the  contract,  leaving 
68  feet  and  6  Inches  on  the  east  half  of  the  two 
lots.  The  Kruegers  undertook,  however,  to 
convey  to  Rosalind  Woodworth  the  east  half. 
The  east  half  would  be  62  feet  and  3  Inches, 
which  would  cover  about  3.99  feet  of  the 
land  covered  by  the  contract  made  between 
the  Kruegers  and  the  plaintiff,  and  this  is 
the  strip  over  which  the  controvert  arises. 

On  the  hearing  below  the  court  found  for 
the  plaintiff  and  that  he  was  entitled  to  have 
his  title  quieted  In  this  west  66  feet  of  the 
two  lots,  and  reformed  the  deed  to  corre- 
spond  with  the  contract  made  between  Krue- 
ger and  the  jdalntiff.  This,  of  course,  bad 
the  effect  of  giving  Mrs.  Woodworth  3.99  feet 
less  than  she  was  entitled  to  under  her  deed 
from  the  Kruegers,  and  to  con^ieDsate  her 
for  this  the  court  found  that  she  was  dam- 
aged in  the  sum  of  $250.  The  Kruegers  alone 
appeal. 

It  will  be  noted  that  the  original  contract 
for  the  west  66  feet  of  these  lots  was  not 
signed  by  the  plalntUTs  wife.  The  contract 
was  dated  on  the  27th  day  of  October,  1910, 
and  provides: 

"That  the  party  of  the  first  part  [F.  G.  Krue- 
ger] hereby  agrees  to  sell  to  the  party  of  the 
second  part  [plaintiff],  on  the  performance  of 
the  agreements,  hereinafter  stated,  a  fee-simple 
title,  clear  of  all  liens  and  incumbrances  what- 
ever, by  good  and  sufficient  warranty  deed." 

On  the  day  of  the  execution  of  tlie  con- 
tract plaintiff  paid  Krueger  $100,  and  agreed 
to  pay  $4,000  in  two  payments,  $2,000  Novem-  . 
ber  1,  1910,  and  $2,000  on  January  2,  1911, 
the  deed  and  abstract  to  be  given  on  that 
date,  and  the  abstract  to  show  perfect  title. 

On  the  2d  day  of  January  all  tiie  condi- 
tions precedent  to  plaintiff's  right  to  the 
deed  were  performed  by  the  plaintiff,  and  on 
that  day  the  deed  was  executed  by  the  Krue- 
gers and  delivered  to  him.  The  deed  was  im- 
mediately recorded.  The  deed,  however,  in- 
stead of  providing  for  the  west  66  feet  of 
the  two  lots,  covered  only  the  west  half  of 
the  two  lots.  Krueger  and  wife  lived  in  the 
house  on  the  premises  for  about  30  days 
after  the  contract  was  made.  Then  they 
vacated  and  delivered  the  key  of  the  house 
to  plaintiff.  Plaintiff  did  not  move  in  with 
his  family  until  in  February,  although  be 
took  possession  as  soon  as  the  Kruegers  mov- 
ed out  and  did  some  painting  and  papering 
and  repairing. 

11]  As  between  Krueger  and  the  plaintiff, 
assuming  that  there  are  no  Intervening 
rights,  there  can  be  no  question  as  to  the 
duty  of  the  court  to  reform  the  deed  to  make 
It  correspond  with  the  contract  The  con- 
tract provides  for  the  west  66  feet  of  these 
two  lots.  Both  parties  supposed  at  the 
time  that  plaintiff  was  getting  the  west  66 
feet  of  these  lots.  At  the  time  the  deed  was 
made  Krueger  supposed  that  the  west  half 
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was  the  same  as  the  west  66  feet,  and  when 
he  made  the  deed  it  was  wltli  the  understand- 
ing that  the  deed  conformed  to  the  require- 
ments of  the  contract  lie  said  he  knew  It 
was  not  worded  the  same,  but  there  Is  no 
question  that  he  Intended  to  convey  to  the 
plaintiff  the  land  described  In  his  contract 
— the  west  66  feet.  The  mistake  of  Krueger 
was  In  thinking  that  the  west  half  of  these 
two  lots  covered  the  same  territory  as  de- 
scribed In  his  contract  The  plaintiff  did 
not  examine  the  deed,  and  understood  that 
It  covered  the  land  described  in  his  contract. 
There  Is  no  question  that  taie  plaintiff  sup- 
posed when  he  took  the  deed  that  it  gave 
him  the  west  66  feet,  and  there  Is  no  ques- 
tion that  Krueger  too  supposed 'he  was  con- 
veying the  west  66  feet  The  walk  around 
the  house  was  so  laid  on  and  over  this  dis- 
puted strip,  and  was  used  only  In  connection 
with  the  dwelling.  There  were  steps  lead- 
ing from  the  walk  to  the  porch  on  the  east 
side  of  the  house.  The  walk  ran  around  to 
the  kitchen,  woodshed,  and  well.  There 
was  no  property  situated  on  the  east  half 
with  which  this  walk  had  any  connection, 
nor  were  there  any  buildings  to  which  It  led. 
After  plaintiff  discovered  that  the  descrip- 
tion In  the  deed  did  not  conform  to  the  con- 
tract, he  notified  Krueger,  and  Krueger  prom- 
ised to  rectify  It  This  contract  of  Krueger's 
emphasizes  the  fact  that  he,  too,  believed 
that  the  deed,  as  prepared  and  delivered  to  the 
plaintiff,  covered  the  same  territory  describ- 
ed In  his  contract.  Every  fact  in  this  record 
■  shows  that  there  was  a  mistake  made — we 
may  assume  an  honest  mistake — In  prepar- 
ing the  deed;  that  the  Intention  of  Krueger 
was  to  convey  the  same  ground  described  in 
his  contract,  and  the  thought  of  the  plaintiff 
In  receiving  the  deeds  was  that  it  covered 
the  same  ground  described  In  the  contract. 
The  consideration  agreed  to  be  paid  and  paid 
was  for  the  land  described  in  the  contract. 
When  the  contract  was  made  and  the  pur- 
chase agreed  upon  both  had  in  mind  the 
west  66  feet 

[2,  3]  It  is  claimed,  however,  that  as  to 
Mra  Krueger,  the  reformation  cannot  be 
sustained.  It  will  be  noted  that  she  did  not 
Join  In  the  contract  to  convey  the  66  feet. 
She  Joined  only  In  the  deed  conveying  the 
west  half  of  the  two  lots.  She  did  not  In 
the  same  joint  Instrument  convey  to  the 
plaintiff  the  land  In  dispute.  It  Is  claimed 
that  the  property  was  her  homestead;  that 
she  and  Krueger  occupied  It  as  a  home  at 
the  time  this  deed  was  made.  Therefore, 
not  having  Joined  in  an  instrument  to  con- 
vey more  than  the  deed  purported  to  convey, 
she  cannot  be  held  bound  by  the  contract,  or 
by  any  representations  or  statements  made 
by  her  husband  prior  to  llie  execution  of  the 
deed. 

It  is  true  that  this  was  her  homestead ; 
that  she  and  Krueger  occupied  the  property 


at  tlie  time  as  a  home.  Th«  title,  however, 
was  In  Krueger.  Her  rights  in  the  property- 
were  only  such  as  came  to  her  through  the 
homestead  law — ^the  right  of  possession.  It 
is  true  that  under  our  statute  no  conveyance 
of  the  homestead,  if  the  owner  is  married, 
is  valid,  unless  the  husband  and  wife  Join 
In  the  execution  of  the  same  Joint  instrument 
whether  the  homestead  is  exclusively  the 
subject  of  the  contract  or  not  Section  2974 
of  the  Code  of  1897. 

It  does  not  appear  definitely  from  tbe  rec- 
ord, but  we  may  assume,  that  both  lots  were 
occupied  by  the  Kruegera  as  a  homestead 
at  the  time  this  contract  was  executed.  The 
right  of  homestead  remains  as  long  as  the 
iproperty  Is  used  and  occupied  as  a  home. 
When  It  is  deliberately  abandoned  as  a  home 
by  the  party  who  claims  the  homestead 
right  it  no  longer  has  protection  under  the 
homestead  law;  or.  In  ol^er  words,  the 
party  in  whom  the  right  of  homestead  vests 
may  abandcHi  that  right  by  abandoning  pos- 
session. Before  the  cwnmencement  of  this 
action  the  plaintiff  had  Joined  with  her  hus- 
band in  the  conveyance  of  both  lots.  She 
no  longer  occupied  or  had  possessory  right 
of  homestead  in  any  of  the  land.  She  did 
not  have  a  homestead  right  la  either  the  east 
or  west  half  at  the  time  she  conveyed  the 
east  half  t»  Mra  Woodworlh.  Soon  after 
the  making  of  this  contract  Mrs.  Krueger  and 
her  husband  abandoned  the  entire  property, 
and  ceased  thereafter  to  have  or  claim  any 
homestead  Interest  In  any  of  the  property. 
If  it  should  be  held  as  a  matter  of  fact  that 
this  strip  in  dispute  was  part  of  the  home- 
stead, and  was  used  in  connection  with  and 
as  a  part  of  the  homestead  at  the  time  the 
contract  was  made.  It  Is  evident  that  before 
the  deed  was  made  she  had  abandoned  the 
homestead,  and  at  that  time  she  had  no  home- 
stead in  any  part  of  the  tract.  She  had 
abandoned  any  right  to  claim  a  homestead 
even  in  this  strip  when  she  made  ^er  deed. 
It  Is  apparent  that  Mrs.  Kmeger  in  those 
two  deeds,  Qie  one  to  the  plaintiff,  and  the 
one  to  Mrs.  Woodworth,  conveyed  all  her 
right  in  the  property,  including  'this  strip. 
If  we  should  hold  that  she  did  not  part  with 
this  strip  to  the  plaintiff,  thea  she  did  part 
with  it  when  she  made  her  deed  to  the  other 
defendant  Tbe  home  occupied  was  on  the' 
west  half  of  these  lots.  Although  there  is 
some  dispute  in  the  eridence,  we  are  satis- 
fled  that  b^ore  plaintiff  purchased  Mrs. 
Krueger  pointed  out  the  east  line  of  the  land 
whidi  she  claimed  to  constitute  the  home* 
stead,  and  that  that  Included  this  strip  In 
controversy.  We  are  satisfied  further  from 
the  whole  record  that  she  knew,  at  the  time 
that  plaintiff  purchased,  that  he  was  pur- 
chasing this  strip  In  controversy;  that  she 
knew  it  was  the  purpose  and  Intent  of  her 
husband  to  give  him  this  strip  in  controvers.v. 
It  had  always  been  used  by  them  In  connec- 
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tlon  wlHi  the  home.  The  sidewalk  waa  plac- 
eil  there  for  use  In  connection  with  the  home. 
It  Berred  no  naeful  purpose  exc^t  In  con- 
nection with  the  home.  It  was  the  hcHue 
place  that  plalntlfr  was  hushing.  There  is  no 
donbt  that  Mrs.  Krueger  understood,  when 
she  Joined  In  the  deed,  that  she  was  convey- 
ing the  home  place  and  this  strip  in  controver- 
sy as  a  part  thereof.  In  fact,  every  one  con- 
nected with  the  deal  seems  to  have  consider- 
ed that  the  strip  In  controversy  was  included 
in  the  home  place.  The  same  mistake,  we 
have  no  doubt,  that  led  to  the  description  in 
plaintiff's  deed,  was  Involved  in  the  descrip- 
tion In  Mrs.  WoodwoTth's  deed.  It  was  sup- 
posed that  the  06  feet  gave  an  equal  portion 
to  each.  They  had  overlooked  the  fact  that 
the  lots  were  132  feet  north  and  south,  and 
not  132  feet  east  and  west.  Mrs.  Woodworth 
never  discovered  that  this  strip  was  Included 
In  her  deed  until  after  she  had  made  her 
purchase  and  found  that  the  east  half  of 
these  lets  purchased  by  her  carried  ber  west 
line  over  this  disputed  strip. 

What  is  the  situation  of  Mrs.  Kmeger  In 
this  suit?  She  had  parted  with  whatever 
homestead  right  she  had  to  the  land,  either 
to  the  plaintiff  or  to  Mrs.  Woodworth.  She 
is  bound  by  no  covenant  or  warranty  to  Mrs. 
Woodworth  that  she  is  bound  to  defend. 
-If  she  prevail,  the  profitable  results  of  her 
defense  must  go  to  Mrs.  Woodworth.  She 
can  neither  gain  nor  lose  in  this  suit.  The 
only  question  Is  whether  this  disputed  strip 
shall  go  to  the  plaintiff  or  to  Mrs.  Wood- 
worth.  If  It  goes  to  the  plaintiff,  the  defend- 
ant Fred  C.  Krueger  Is  alone  liable  to  her 
for  any  deficiency  In  the  land  conveyed  to 
ber.  The  reformation  of  the  deed  in  no  way 
affects  Mrs.  Krueger  or  any  rights  that  she 
has  in  the  premises.  Mrs.  Woodworth  has 
not  appealed,  and  Is  not  complaining  of  what 
she  has  lost  in  tiie  land  by  the  decree  of  the 
court.  Krueger  has  no  ground  for  complain- 
ing, for  the  reason  that  he  contracted  with 
the  plaintiff  to  convey  to  him  Just  what  the 
plaintiff  Is  now  'claiming.  When  he  made  the 
deed  It  was  in  the  full  belief  that  he  was  cwi- 
veylng  to  plaintiff  the  land  covered  by  the 
contract  When  he  received  the  considera- 
tion, he  knew  that  plaintiff  was  paying  him 
for  the  land  decsrlbed  in  the  contract  The 
evidence  tends  clearly  to  show  that  If  the 
plaintiff  received  no  more  land  than  Is  cover- 
ed by  his  deed,  he  will  be  seriously  handi- 
capped In  the  comfortable  occupation  of  the 
bonte  supposed  to  be  covered  by  his  contract 
and  he  may  have  to  make  expensive  changes 
In  the  way  of  removing  the  bay  window  In 
order  to  have  access  to  the  rear  end  of  his 
lot  over  a  walk,  llie  only  ground  on  which 
Mrs.  Krueger  can  contend  for  what  she  is 
now  contending  for  Is  that  technically,  under 
the  statute,  the  deed  which  was  signed  by 
her  did  not  cover  this  strip  of  land,  and  that 
she  is  not  bound  by  the  action  of  ber  hus- 


band because  of  the  provisions  of  section 
2974  of  the  Code  of  1897.  We  are  of  the 
opinion  that  when  she  pointed  out  the  east 
boundary  of  this  home  property,  and  in  so 
doing  Included  within  Its  limits  the  land 
in  dispute^  she  Is  now  estopped  to  claim  that 
the  plaintiff  is  not  entitled  to  have  the  deed 
reformed  so  as  to  express  the  true  intent  of 
all  the  parties  at  the  time  the  deal  was  con- 
summated. See  Engholm  v.  £krem,  reported 
in  18  N.  D.  185,  119  N.  W.  38.  The  home- 
stead statute  in  Dakota,  so  far  as  the  mat- 
ter in  controversy  here  Is  concerned.  Is  like 
our  own.  In  this  case  there  was  an  oral 
contract  of  sale  followed  by  possession.  -It 
was  contended  that  the  sale  was  void  be- 
tause  the  property  was  a  homestead,  and, 
that  the  oral  agreement  was  void  because  in 
contravention  of  the  statute.  In  that  case 
It  was  contended  that  estoppel  cannot  be 
made  available  to  supply  the  place  of  the 
statutory  conveyance;  that  an  estoppel  can- 
not be  predicated  on  the  .void  conveyance  of 
a  homestead.    The  court  said: 

"It  is,  of  course,  manifestly  true  that  the  al- 
leged oral  contract  o£  sale  waa  void  under  the 
statute  of  frauds;  it  not  being  in  writing.  It 
is  equally  true  that,  because  of  the  homestead 
character  of  the  land,  the  written  contract  of 
Nela  O.  Engholm  (ber  husband),  in  the  absence 
of  his  wife's  signature,  was  a  nullity.  What, 
then,  are  the  rights  of  the  parties  under  the 
facts  aforesaid?  Con  the  equitable  doctrine  of 
estoppel  by  conduct  be  invoked  in  respondent's 
behalf?  If,  as  appellants'  counsel  contend,  this 
question  must  be  answered  in  the  negative,  then 
a  wrong  has  been  suffered  by  respondent  fof 
which  he  may  have  no  adequate  remedy.  The 
appellants  by  their  conduct  induced  respondent 
to  pay  a  portiMi  of  the  purchase  price  and  to  en- 
ter into  possession  of  the  premises  in  good  faith 
and  to  make  valuable  improvements  thereon. 
Upon  the  plainest  principles  of  justice  respond- 
ent should  be  held  to  be  the  equitable  owner  of 
the  premises,  and  appellants  should  not  be  pei> 
mitted  in  a  court  of  equity  to  deny  such  own- 
ership in  him.  Neither  the  statute  of  frauds  nor 
the  various  statutory  provisions  enacted  for  the 
protection  of  a  homestead  claimant  can  be  held 
to  do  away  with  the  general  equity  doctrine  of 
estoppel  in  pais.  While  it  is  true  some  courts 
have  held  to  the  contrary,  the  weight  of  modem 
authority  is  to  tiie  effect  that  the  doctrine  of 
equitable  estoppel  will  be  applied  to  a  married 
woman  as  well  as  to  a  feme  sole.  The  doctrine 
is  not  invoked  to  render  valid  a  contract  which 
is  void  under  the  statute  of  frauds  or  under  stat- 
utes for  the  t>enefit  and  protection  of  the  home- 
stead claimants,  but  it  is  invoked  to  prevent  the 
successful  perpetration  of  fraud  by  preventing 
wrongdoers  from  urging  the  provisions  of  such 
statutes  to  shield  them  in  their  tortious  conduct.^ 
We  are  agreed  that  under  the  facts  as  disclosed' 
by  the  record  the  app^lants  should  be,  and 
are,  estopped  from  asserting  title  to  the  prem- 
ises as  against  the  respondent." 

iSee  authorities  cited  in  support 
In  the  Instant  case  it  appears  that  the 
Kruegers  Intended,   in   making  the  convey- 
ance to  plaintiff,  to  part  with  their  home 
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and  their  homestead  rights  In  tbe  premises, 
and  at  the  time  considered  this  disputed  strip 
ns  a  part  of  the  home;  that  wxm  after  mak- 
ing the  contract  and  before  the  deed  was 
made,  they  did  abandon  the  premises,  and 
surrendered  all  homestead  rights  in  the 
premises;  that  at  the  time  the  deed  was 
made  the  plaintUF  had  no  homestead  right 
in  this  property;  that  they  had  never  oc- 
cupied the  east  half  of  these  two  lots,  as  a 
home,  separate  and  apart  from  her  occu- 
pancy of  this  building  on  the  west  half;  that, 
when  they  left,  they  surrendered  all  home- 
stead rights  in  the  property.  It  further  ap- 
pears that  they  abandoned  the  home  in  con- 
sideration of  the  plaintifTs  promise  to  pur- 
chase, and  in  reliance  upon  his  paying  the? 
consideration  stipulated  in  the  contract  there- 
for. An  estoppel  can  be  invoked  against  a 
married  woman  as  well  as  against  a  single 
woman  whenever,  by  her  conduct,  she  has 
led  another  to  the  doing  of  a  thing  which  It 
would  be  inequitable  afterwards  to  permit 
her  to  deny  his  right  to  do.  Equity  will  not 
permit  this  statute,  made  for  the  protection 
of  women  in  a  home,  to  be  Invoked  as  a  shield 
to  perpetrate  a  fraud.  These  statutes  were 
not  enacted  to  encourage  frauds  and  cheats. 
In  this  case  plalntUT  paid  the  price  agreed  to 
be  paid  for  the  property,  took  possession,  ex- 
pended large  sums  of  money  in  improve- 
ments, all  of  wbldi  we  think  this  record 
shows  were  known  to  Mrs.  Krueger.  She 
is  now  estopped  to  deny  that  which  she  en- 
cpuraged  the  plaintUF  to  believe  to  be  a  fact, 
and  which  she  must  have  known  he  relied 
upon  as  a  fact  in  consummatlag  the  deal, 
and  In  paying  her  husband  the  money  call- 
ed for  by  the  contract 

We  have  not  adverted  to  the  matters  dis- 
cussed by  Mrs.  Woodworth  in  her  brief  for 
the  reason  that  she  has  not  appealed  from 
the  Judgment  of  the  court,  and  we  are  not  In 
a  position  t<5  grant  her  any  relief. 

Upon  the  whole  record  we  think  the  Judg- 
ment of  the  court  was  right,  and  It  is  af- 
firmed. 

Affirmed. 

PRESTON,  C.  J.,  and  WEAVER  and  STE- 
VENS, JJ.,  concur. 


STAJCAR  V.  DICKINSON.     (No.  31791.) 

(.Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Statutes  iS=>114(6)— Titles— Sdfficienct. 
Code  Sapp.  1915,  (  2421b,  relating  to  the 
duty  of  railroad  companies  to  keep  records  of 
liquor  sbipments  and  declaring  that  no  shipment 
shall  be  delivered  to  the  consignee  until  entry 
upon  such  record  book,  of  his  name,  reaidenee, 


intended  use  of  Die  liquor,  etc.,  Md  to  eomplj 
with  Const  art.  8,  {  29,  as  to  sabject  and  titie  of 
acta. 

2.  CONSTTTUTIOITAI,     LaW     ®=»49    —    INVAUD 

Statutes— Effect  of  Detebminatioh— Rb- 

VTVAL. 

Though  Code  1897,  |  2419,  relating  to  ship- 
ments of  intoxicating  liquor,  was  held  unconsti- 
tutional by  the  United  States  Supreme  Court  as 
interfering  with  interatata  commerce,  yet  on  tbt 
enactment  of  the  Webb-Kenyon  Act  (U.  S. 
Comp.  St  1916,  i  8739)  it  became  enforceable; 
the  section  having  remained  as  part  of  the  statu- 
tory law. 

3.  OOUBIB  4=997(6)— Pbboidkrts. 

A  decision  of  tlie  federal  Ciieoit  Oooit  of 
Appeals  construing  state  statutes,  ia  not  a  bind- 
ing precedent  on  a  state  court,  thoagh  per- 
suasive. 

4.  InroxicATiiTO  Liqttors  4=»188  —  Ihteb- 
state  GoincEBCE— Deuvkbt. 

Under  C6<e  1897,  I  2419,  making  it  a  mis- 
demeanor for  common  carriers  to  deliver  intox- 
icating Uquors  to  any  person  witliin  the  state 
without  having  been  first  furnished  with  a  ceiv 
tidcate  from  tlie  clerk  of  the  court  issuing  the 
permit  showing  tliat  the  consignee  was  a  permit 
holder,  etc.,  which  was  revived  by  the  Webb- 
Kenyon  Act  (U.  S.  Comp.  St  1916,  §  8739),  and 
despite  Code  Snpp.  1915,  S§  2421a  and  2421b, 
held,  that  a  railroad  company  could  not  deliver 
an  interstate  shipment  of  intoxicating  Uquors  to 
an  Iowa  consignee  who  was  not  a  permit  holder, 
though  the  liquors  were  intended  for  his  pe^ 
sonal  UflOb 

5.  iNTOXtCATINO  LlQTTOBS  9=>82S  —  IllEGAI, 

Tbaffio— Civil  Riohts. 
Where  the  delivery  of  intoxicating  liquors  to 
an  Iowa  consignee  was  forbidden  by  law,  and 
such  delivery  was  an  offense,  the  consignee  can- 
not recover  on  account  of  the  carrier's  nondeliv- 
ery. 

Appeal  from  District  Court,  P(dk  County: 
Hubert  Utterback,  Judge. 

Plaintiff  brought  suit  in  Justice  of  the 
peace  court  to  recover  $7.35,  tfye  alleged  value 
of  a  barrel  of  beer  consigned  to  him  at  Valley 
Junction,  Iowa.  The  shipment  was  from 
Omaha,  Neb.,  over  the  line  of  defendant's 
railway.  Pleadings  were  filed  in  Justice 
court,  the  plaintiff  alleging  In  his  petition 
the  purdiase  and  shipment  of  the  liquor  from 
Omaha,  Neb.;  that  same  was  received  at  the 
ottice  of  defendant  In  Valley  Junction,  Iowa, 
and  by  its  agraits  delivered  to  some  other 
person  without  the  Icnowledge  or  consent  of 
plaintiff;  and  aslu  Judgment  for  the  above 
amount  and  costs.  Attadied  to  plahitUTt 
petition  was  tlie  original  Mil  of  lading  show- 
ing the  name  of  the  oonslgnae^  date  of  con- 
signment, and  statement  of  tlie  goods  shipped, 
which  was  offered  In  evidence.  Plaintiff 
teatltled  that  he  ordered  the  Uquot  fOr  his 
private  use  and  that  'be  did  not  inteid  to 
keep  the  same  for  sale  or  seU  any  part  there- 
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of.  At  the  chwe  of  plaintitTg  testimony,  tiie 
defendant  moved  tbe  Justice  to  dismiss  plain- 
tiff's petition  upon  the  ground  that  tbe  evi- 
dence showed  that  the  claim  was  for  the 
value  of  intoxicating  Uauom  sdilpped  in  vio- 
lation  of  tbe  laws  of  th^  state  of  Iowa,  and 
that  the  contract  thorefor  was  void,  and  no 
recovery  of  dti  mages  could  be  had  on  account 
of  the  loss  of  said  shipment  The  motion  was 
overruled,  and  Judgment  entered  in  favor  of 
plaintiff  for  the  full  amount  asiced.  The 
cause  was  takc-n  to  tbe  district  court  of  Polk 
county  upon  a  writ  of  error  which,  upon 
hearing,  was  sustained  and  order  eaUaeA  di- 
recting the  justice  to  sustain  defendant's 
motion,  dismiss  the  action,  and  enter  Judg- 
ment against  the  plaintiff  for  costs.  Tbe 
district  court  furth^  granted  plaintiff  per- 
mission to  appeal,  as  provided  by  section 
4110  of  tbe  Code  of  1897.  From  tbe  order 
and  JjUdgment  of  the  district  court,  plaintiff 
appeals.    Reversed  in  part ;  affirmed  in  part. 

Vernon  Koons,  of  Des  Moines,  for  ap- 
pellant. I 

J.  G.  Gamble,  F.  W.  Sargent,  and  O.  A. 
Bobbins,  all  of  Des  Moines,  for  appellee. 

STEVENS,  J.  The  question  presented  upon 
this  appeal  Involves  the  construction  of  cer- 
tain sections  of  the  statute,  to  wit,  2419  of 
the  Code  of  1897,  and  2421a  and  2421b, 
Supplemental  Supplement  to  the  Code  1915, 
which  are  as  follows: 

"See.  2419.  If  any  express  or  railway  compa- 
ny, or  any  common  carrier,  or  person,  or  any 
one  as  the  agent  or  employ^  thereof,  shall  trans- 
port or  convey  to  any  person  within  this  state 
any  intoxicating  liquors,  without  first  having 
l>een  furnished  with  a  certificate  from  the  clerk 
of  tbe  court  issuing  the  permit,  showing  that 
tbe  consignee  is  a  permit  holder  and  antborixed 
to  sell  liquors  in  the  county  to  which  the  ship- 
ment is  made,  such  company,  common  carrier, 
person,  agent  or  employ 6  thereof,  shall,  upon 
conviction,  be  fined  in  the  sum  of  one  hundred 
dollars  for  each  offense  and  pay  the  costs  of 
prosecution,  including  a  reasonable  attorney'^ 
fee  to  be  taxed  by  the  court.  The  offense  herein 
created  shall  be  held  committed  and  complete 
and  to  have  been  committed  in  any  coon^  in 
the  state  in  which  the  Uqnors  are  received  for 
transportation,  through  which  they  are  trans- 
ported, or  in  which  they  are  delivered.  The  de- 
fendant in  a  prosecution  under  this  section  may 
show  by  a  preponderance  of  the  evidence  as  a 
defense  that  the  character,  circumstances,  and 
contents  of  tbe  shipment  were  not  known  to 
him,  or  that  the  person  to  whom  the  shipment 
was  made  had  complied  with  the  provisions  of 
this  chapter  relating  to  the  mnlct  tax." 

"Sec  2421a.  It  shall  be  unlawful  for  any  rail- 
road oompany,  express  company,  or  other  com- 
mon carrier,  or  for  any  person,  corporation, 
steamboat  or  steamboat  line,  to  carry  any  intox- 
icating liquor  into  the  state  or  from  one  point 
to  another  within  the  state  for  the  purpose  of  de- 
livering, or  to  deliver  same  to  any  person,  com- 
pany or  corporation  within  the  state,  except  for 
lawfnl  purposes. 

"Sec.  2421b.  It  shall  be  the  duty  of  any  rail- 


road company,  express  company,  or  other  com- 
mon carrier,  or  corporation,  steamboat  or  steam- 
boat line,  or  person,  who  shall. for  hire  carry 
any  intoxicating  liquor  into  the  state,  or  from 
one  point  to  another  within  the  state,  for  the 
purpose  of  delivery,  and  who  shall  deliver  such 
intoxicating  liquor  to  any  person,  company,  or 
L-orporation,  to  keep,  at  each  station  or  office 
where  it  employs  an  agent  or  other  person  to 
make  ddirery  of  freight  and  keep  records  rela- 
tive thereto,  a  record  book,  wherein  such  carrier 
shall  promptly  iipcm  receipt,  and  prior  to  deliv- 
ery, enter  in  ink,  in  legible  writing,  in  full,  the 
name  of  the  consignor  of  each  shipment  of  in- 
toxicating liqnor  to  be  delivered  from  or  through 
such  station,  from  where  shipped,  tbe  date  of 
arrival,  the  quantity  and  kind  of  liqnor,  so  far 
oa  disclosed  by  lettering  on  the  package  or  by 
the  carrier's  records,  and  to  whom  and  where 
consigned,  and  the  date  delivered.  Xo  shipment 
billed  in  whole  or  in  part  as  intoxicating  liquor 
shall  be  delivered  to  the  consignee  nntil  such 
consignee  upon  such  r£oord  book  enters  in  ink, 
in  legible  writing,  his  full  name  and  residence  or 
place  of  basiness,  giving  the  n^me  of  the  town 
or  city,  and  tbe  street  name  and  number  where 
there  is  such,  and  certifies  that  such  liquor  is 
for  his  own  lawful  purposes  or  private  consump- 
tion." 

[11  The  trial  court  in  the  construction  of 
section  2421b  held  that  the  last  sentence 
thereof  was  intended  to  authorize  common 
carriers  to  transport  and  deliver  intoxicating 
liquors  within  this  state  to  the  consignee 
named  in  the  bill  of  lading  who  had  caused 
said  liquor  to  be  shipped  to  him  for  bis  pri- 
vate consumption  upon  compliance  with  the 
requirements  of  said  statute  as  to  certifying 
said  fact  upon  tbe  record  kept  for  the  car- 
rier at  the  point  of  d^ivery.  It  was  con- 
toided  by  counsel  for  appellee  in  the  court 
below,  as  it  is  in  this  court,  that  this 
provision  of  the  statute  is  unconstitutional 
for  tbe  reason  that  no  reference  was  made 
thereto  in  tbe  title  to  tbe  act  as  required  by 
section  29,  art.  8,  Constitution  of  the  State 
of  Iowa,  as  follows: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith ;  which 
subject  shall  be  expressed  in  tbe  title.  Bat  if 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

This  section  does  not  in  trams,  nor  by 
implicatioo,  repeal  any  prior  statutes  nor 
authorize  common  carriers  to  transport 
liquor  from  a  point  outside  oA  <w  to  a  point 
within,  this  state  or  between  points  therein. 
What  it  does  is  to  provide  that  certain  rec- 
ords of  the  receipt  and  delivery  of  intoxicat- 
ing liquors  shall  be  k^t  by  common  carriers 
at  certain  of  its  offices  or  stations  therein 
designated. 

Separated  into  its  several  parts,  the  stat- 
ute requires:  (a)  That  common  carriers,  or 
other  persons  who  shall  carry  any  intoxicat- 
ing liquors  into  this  state  or  from  one  point 
to  another  therein  for  hire  and  for  the  pur- 
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pose  of  delivery,  or  (b)  who  shall  deliver  such 
Intoxicating  Uqnor  to  any  person,  comiwiny, 
or  corporation  shall  (c)  keep  at  each  station 
or  ofiBce  where  It  employs  an  agent  or  other 
person  to  make  delivery  of  freight  and  keep 
records  relative  thereto  a  record  book,  where- 
in (d)  there  shall  be  entered  promptly  upon 
receipt,  and  prior  to  delivery  thereof.  In  Ink 
In  legible  writing  in  full  the  name  of  the  con- 
signor of  each  shipment  of  Intoxicating  liquor 
to  be  delivered  from,  or  through,  su<4i  sta- 
tion from  where  shipped,  date  of  arrival, 
quantity  and  kind  of  liquor,  so  far  as  shown 
by  lettering  on  the  package  or  the  carrier's 
record,  to  whom  and  where  consigned  and 
the  date  of  delivery;  and  (e)  before  delivery 
to  require  the  consignee  to  enter  upoa  said, 
record  book  in  legible  writing  In  ink  Us  fall 
name,  residence,  place  of  business,  and  his 
certiScate  that  such  liquor  Is  for  his  own 
lawful  purposes  or  private  consumption. 

The  subject-matter  of  the  act  of  which  sec- 
tion 2421b  is  a  part  is  dlfTerent  from  section 
2419.  The  latter  statute  as  herrfnafter  fully 
discussed  makes  certain  acts  of  common  car- 
riers a  misdemeanor,  wherea^s  section  2421b 
requires  common  carriers  to  provide  and  keep 
a  record  of  liquors  received  and  delivered  at 
certain  stations  as  above  stated.  The  law  re- 
lating to  the  shipment  and  transportation  of 
intoxicating  liquors  by  common  carriers'  re- 
mained the  same  after  the  enactment  of  sec- 
tion 2421b  as  prior  thereto.  The  provisions 
of  the  Constitution  requiring  the  subject  of 
every  legislative  act  to  be  expressed  in  the 
title  was   fully  compiled  with. 

The  statute  requires  certain  carriers  to 
keep  a  dally  record  of  shipments  of  intoxi- 
cating liquors  and  prohibits  delivery  thereof 
without  compliance  therewith  and  makes 
same  a  misdemeanor.  The  title  of  the  act 
is  as  follows  and  fully  complies  with  the 
Oonstitntlon: 

"An  act  requiring  common  carriers  of  intoxi- 
cating liquor  to  keep  a  daily  record  of  such 
shipments;  prohibiting  the  deUvery  of  such 
sbipments  unless  so  recorded;  providing  for  in- 
spection of  such  records  by  certain  public  offi- 
cers designated ;  and  making  the  failure  to  com- 
ply with  the  requirements  of  this  act  a  misde- 
meanor.'' 

A  mere  reading  of  the  title  will  show  full 
compliance  with  the  constitutional  require- 
ment, and  hence  the  holding  of  the  district 
court  that  a  portion  of  section  2421b  Is  un- 
constitutional cannot!  be  sustained. 

[1-4]  II.  Having  held  the  act  constitution- 
al, the  next  questions  presented  are:  What, 
if  any,  chimge  resulted  In  the  law  of  this 
state  relative  to  the  shipment  of  intoxicating 
liquors  therein  by  tlie  above  enactment,  and 
what  effect  must  be  given  to  the  statute  In 
question,  and  what,  if  any,  application  must 
be  made  of  section  2419  to  the  facts  Involved. 

Sectlop  2419,  supra,  makes  the  transporta- 
tion of  liquor  by  common  carriers  within 
this  state  a  misdemeanor  except  to  permit 


holders  who  have  previously  famished  such 
carrier  with  a  certificate  from  the  clerk  of 
the  court  of  the  county  Issuing  the  permit  to 
which  shipment  is  made  showing  the  con- 
signee to  be  a  permit  h<dder.  It,  however, 
provides  further  that  if  the  defendant  In  a 
prosecution  for  the  vlolatlcm  of  this  section 
shows  by  a  preponderance  of  the  evidence 
that  the  diaracter,  ctrcomstances,  and  con- 
tents of  the  shipment  were  not  known  to  him, 
or  that  the  person  to  whom  the  shiimieiit 
was  made  had  complied  with  the  provisions 
of  the  mulct  law,  same  will  operate  as  a 
complete  defense  to  such  prosecntimi.  It  will 
l>e  observed  that  this  statute  does  not,  in 
terms,  prohibit  the  common  carrier  from 
transporting  liquor  Into  this  state,  but 
makes  It  a  misdemeanor  for  them  to  do  so. 
The  efTect,  however,  of  the  statute  is  none  the 
less  prohibitive. 

Section  2421a,  supra,  supplements  section 
2419  and  makes  it  unlawful  for  any  common 
carrier  or  person  to  carry  intoxicating  liq- 
uors into  the  state  or  from  one  point  to  an- 
other within  tlie  state  |for  the  purpose  of  de- 
livering same  to  any  person,  company,  or 
corporation  therein  except  for  lawful  pur- 
poses. Thiet  section  does  not  define  the  term 
"lawful  purposes,"  nor  need  we  at  this  time 
construe  or  apply  the  same,  as  It  is  not  claim- 
ed that  plaintiff  comes  within  any  of  the 
classes  designated  by  statute  as  specifically 
excepted  from  the  operation  of  the  statute, 
and,  It  prohibited  by  section  2419,  the  ship- 
ment was  illegal. 

The  shipment  In  question  was  consigned 
to  defendant  at  Omaha,  Neb.,  and  shipped, 
therefrom  to  Valley  Junction  In  this  state. 
A  bill  of  lading  was  issued  ahd  the  shipm^it 
was  handled  in  the  ordlnaiy  manner  for 
handling  other  freight. 

The  Supreme  Court  of  the  United  States, 
In  Rhodes  v.  State  of  Iowa,  170  U.  S.  412, 
18  Sup.  Ct.  064,  42  L.  Ed.  1088,  held  section 
2419  unconstitutional.  Although  nonenforce- 
able,  it  remained  a  part  of  the  statute,  and 
by  the  raactment  of  the  so-called  Webb-Ken- 
yon  Act  (Act  March  1,  1913,  c.  90,  37  Stat. 
689  [U.  S.  Comp.  St  1916,  {  8739])  became 
operative  and  enforceable  the  same  as  thongh 
It  had  not  previously  been  declared  nncon- 
stltntional  or  had  been  enacted  by  the  Leg- 
islature subsequent  to  the  passage  of  the  law 
of  Congress.  State  v.  United  States  Express 
Co.,  164  Iowa,  112,  146  N.  W.  451;  MUler 
Brewing  Co.  v.  Stevens,  102  Iowa,  80,  71  N. 
W.  186. 

The  Webb-Kenyon  Law,  whi^  divested  In- 
toxicating liquors  shipp^  from  one  state  in- 
to another  in  violation  of  the  laws  of  that 
state  of  their  interstate  character,  was  pass- 
ed by  Congress  after  the  decision  in  Rhodes 
V.  State,  supra,  and  prior  to  the  enactment  of 
sections  2421a  and  2421b,  supra.  The  coostt- 
tutionality  of  this  act  was  the  subject  ot 
much  controversy  among  lawyers  until  the 
decision  of  the  Supreme  Court  ot  the  United 
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states.  In  Clark  Distilling  Oo.  v.  Western 
Maryland  Bailway,  242  V.  S.  311,  37  Snp. 
Ct.  180,  61  L.  Ed.  326,  L.  R.  A.  1917B,  1218, 
Ann.  Chs.  1917B,  845,  was  handed  down  on 
January  8,  1917,  holding  the  law  conatita- 
tional. 

The  trial  court  evidently  construed  section 
2421b  as  oonferrlng  authority  upon  common 
carriers  to  transport  and  deliver  intoxicating 
liquors  to  persons  within  this  state  desir- 
ing the  same  for  private  consumption;  bat, 
in-  our  opinion,  the  act  does  not  accomplish 
that  purpose.  It  does  no  Inore  than  provide 
for  and  require  the  keeping  of  certain  records 
by  common  carriers  at  certain  offices  or  sta- 
tions of  the  receipt  and  delivery  of  intoxi- 
cating liquors. 

The  most  that  can  be  claimed  for  the  last 
clause  of  this  section  Is  that  It  apparently 
assumes  that  the  individual  had  the  right  to 
have  intoxicating  liquors  shipped  and  deliv- 
ered to  him  for  his  private  consumption.  If 
this  right  is  not  denied  by  statute,  the  car- 
rier would  be  comi)elled  to  receive  and  trans- 
port same,  and  the  effect  of  the  statute  under 
consideration  would  be,  to  some  extent,  to 
regulate  such  shipments.  The  purpose  of  the 
record  to  be  kept  is  expressed  in  section 
2421d.  It  Is  to  ^ve  publicity  to  liquor  ship- 
ments and  enable  officers  charged  with  the 
prosecution  of  violations  of  the  statute  pro- 
hibiting the  keeping  for  sale  or  selling  there- 
of to  obtain  information  helpful  In  making 
proof  of  the  claimed  violation. 

Section  2419  makes  it  a  misdemeanor  for 
a  common  carrier  to  transport  intoxicating 
Hquor  within  this  state  except  for  delivery 
to  a  lawful  permit  holder  upon  compliance 
with  the  requirements  therein  set  forth,  and 
exempts  It  from  the  penalty  of  the  law  If 
it  Is  shown  by-  a  preponderance  of  the  evi- 
dence that  the  sbipm«it  which  has  been  made 
the  basis  of  a  prosecution  was  to  a  person 
who  had  complied  with  the  provisions  of  the 
mulct  law  or  when  the  character  of  the  ship- 
ment was  unknown  to  it. 

The  Legislature  In  the  enactment  of  the 
latter  clausor  of  section  2421b  may  have  as- 
sumed that  the  law  as  it  existed  did  not  pro- 
hibit shipments  of  liquor  by  common  car- 
riers into  this  state  for  private  consumption 
or  that  it  was  without  authority  to  do  so. 

This  court,  in  State  v.  Wlgnall,  150  Iowa, 
650,  128  N.  Vf.  935,  34  L.  R.  A.  (N.  S.)  507, 
the  opinion  In  which  was  filed  prior  to  the 
enactment  of  the  Webb-Kenyon  Law,  used 
language  which  might  Indicate  that  it  held 
the  view  that  the  Legislature  was  without 
power  to  prohibit  the  shipment  of  liquor  into 
this  'state  for  personal  use.  The  language 
used  is  clearly  dictum,  and  doubtless  the 
writer  of  the  opinion  had  the  decision  of  the 
Supreme  Court  of  the  United  States  In  Rhodes 
V.  State,  supra,  declaring  section  2419  In 
violation  of  the  federal  Constitution,  In  mind. 
The  effect  of  the  enactment  of  the  Webb-Ken- 
yon Law  divesting  shipments  of  Intoxicating 


liquors  into  a  state  in  contravention  of  the 
laws  thereof  of  their  interstate  character 
had  the  effect  to  revive  and  render  section 
2419  (operative  without  re-enactment  State 
V.  United  States  Express  Co.,  164  Iowa,  112, 
145  N.  W.  461;  Brewing  Co.  v.  Stevens,  102 
Iowa,  60,  71  N.  W.  186.  The  Webb-Kenyon 
Act  and  section  2419  were  In  full  force  at 
the  time  the  transactions  Involved  in  this 
case  were  had,  and  we  have  only  to  determine 
whether  same  are  applicable  thereto  and.  If 
so,  the  effect  thereof. 

Section  2419,  as  above  stated,  makes  it  a 
misdemeanor  for  a'  common  carrier  to  trans- 
port liquor  within  this  state  and  deliver  same 
to  a  person  not  coming  within  one  of  the  ex- 
ceptions contained  therein.  This  statute 
must  be  held  to  apply  to  all  shipments  to 
whomsoever  or  for  whatever  purpose.  A  com- 
mon carrier  charged  with  Its  violation  would 
not  be  permitted  to  say  In  defense  that  the 
shipment  challenged  J)y  the  prosecution  was 
to  a  person  desiring  the  liquor  for  private 
consumption.  The  statute  makes  every  ship- 
ment a  misdemeanor  except  those  to  'certain 
persons  speclflcally  named  and  designated 
therein.   ■ 

The  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  in  Hamm  Brewing 
Co.  V.  C,  B.  I.  &  P.  Ry.  Co.,  243  Fed.  143, 
156  a  C.  A.  9,  In  which  tlie  state  of  Iowa 
as  intervener  appealed  "from  a  decoee  of 
the  district  court  making  permanent  its 
preliminary  mandatory  order  directing  the 
receiver  for  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  to  receive,  trans- 
pott,  and  deliver  any  beer  or  other  ferment- 
ed malt  liquors,  sold  and  consigned  In  Min- 
nesota, Wisconsin,  or  Illinois  by  the  com- 
plainants, the  Hamm  Brewing  Company,  the 
Heilraan  Brewing  Company,  and  the  Bock 
Island  Brewing  Company,  or  any  other  per- 
son similarly  situated,  to  persons  residing  in 
the  state  of  Iowa,  who  shall  have  purchased 
tlie  liquor  for  their  own  lawful  purposes  and 
private  consumption,  whenever  the  purchaser 
shall  In  writing  anOiorlse  the  delivery  of  the 
liquor  by  the  carrier  to  some  designated  per- 
son for  the  purpose  of  carrying  it  from  the 
railway  station  to  the  residence  of  the  pur- 
chaser, provided  the  writing  certifies  that 
the  beer  or  fermented  malt  liquor  Is  for  the 
purchaser's  own  consumption,"  held  as  fol- 
lows: 

"What,  then,  is  the  sound  congtruction  of  sec- 
tion 2419?  In  express  terms,  it  prohibits  only 
the  (ransportatian  or  conveyance  to  any  person 
of  intoxicants;  it  does  not  expressly  prohibit 
their  possession  or  receipt  by  him.  But  such  a 
receipt  necessarily  Implies  a  conveyance  to,  and 
delivery  by,  another.  And  while  the  recipient  as 
such  may  not  be  a  violator  of  the  law,  his  re- 
ceipt of  the  liquor  from  the  carrier  necessarily 
involves  a  vlohition  of  the  law  by  the  carrier  that 
illegally  conveys  it  to  him.  The  receipt,  tUen, 
should  fairly  he  deemed  to  be  In  violation  of  the 
law  of  Iowa,  whether  the  carrier  alone  or  the  re- 
cipient as  well  be  punishable  therefor.     And 
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while  the  Weat  Virginia  act  considered  in  the 
Clark  Distilling  Co.  Caac,  sopra,  expressly  for- 
bade the  receipt  or  poesession  of  liquor,  irrespec- 
tive of  the  use  to  which  it  was  to  be  put,  the 
Iowa  act,  in  our  judgment,  no  less  effectually 
covers  the  same  ground." 

Willie  the  above  dedsion  la  not  binding 
upon  this  court  as  a  precedent.  It  Is,  neverthe- 
less, as  the  decision  of  a  distinguished  fed- 
eral appellate  court  construing  the  Identi- 
cal statute  under  consideration,  persuasive. 
The  Supreme  Court  of  the  United  States,  in 
Clark  Distilling  Co.  v.  Western  Maryland  By. 
Co.,  supra,  sustained  the  constitutionality  of 
a  West  Yirglnia  act  prohibiting  the  trans- 
portation of  Intoxicating  liquors  into  tliat 
state  for  private  consumption. 

[S]  It  Is  elementary  that  damages  cannot 
be  recovered  for  the  violation  of  a  contract 
entered,  into  for  an  immoral  consideration, 
or  where  the  making  thereof  Is  an  offense 
under  the  statute,  or  vrhere  same  is  in  terms 
prohibited  thereby.  Koepke  v.  Peper,  155 
Iowa,  687,  136  N.  W.  902,  41  L.  R.  A.  (N.  S.) 
773;  Oscanyan  v.  Winchester  Rep.  Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  639;  McMuUen  t. 
Hofllnan,  174  U.  S.  639,  19  Sup.  Ct.  839,  43 
L.  Ed.  1117.  As  plaintiff  does  not  come  with- 
in the  exceptions  mentioned  in  section  2419, 
the  shipment  of  the  liQuor  eon^gned  to  Iilm 
was  a  violation  of  the  above  statute,  and  no 
action  for  damages  could  be  maintained  on 
account  of  the  failure  to  d^ver  the  liquor 
to  him. 

What  Is  said  above  is  without  reference 
to  the  act  of  Congress  commonly  called  the 
Reed  "Bone  Dry"  Law,  which  did  not  be- 
come effective  until  July  1,  1917,  tout  whi<di 
provided: 

"Whoever  shall  order,  purchase,  or  cause  in- 
toxicating liquors  to  be  transported  in  interstate 
commerce,  except  for  scientific,  sacramental, 
medidnal,  and  mechanical  purposes,  into  any 
state  or  territory  the  laws  of  which  state  or 
territory  prohibit  the  manufacture  or  sale  there- 
in of  intoxicating  liquors  for  beverage  purposes 
shall  be  punished  as  aforesaid;  provided,  that 
nothing  herein  shall  authorize  the  shipment  of 
liquor  into  any  state  contrary  to  the  laws  of 
such  state;  provided  further,  that  the  postmaster 
general  is  hereby  authorized  and  directed  to 
make  public  from  time  to  time  in  suitable  bul- 
letins or  public  notices  the  names  of  states  in 
which  it  is  unlawful  to  advertise  or  solicit  or- 
ders for  such  liquors."  Act  March  8,  1917,  c. 
162,  i  6,  89  Stat  1069. 

It  therefore  follows  that.  In  so  far  as  the 
ruling  and  Judgment  of  the  district  court 
held  any  part  of  section  2421b  unconstitu- 
tional, it  is  reversed;  otherwise,  the  Judg- 
ment of  the  lower  court  is  affirmed.  Revers- 
ed in  part;  affirm^  in  part 

PRESTON,  C.  X,  and  GATNOR  and 
WE^i-VBR,  JJ.,  concur. 


liACT  V.  MONONA  OOUNTI.    (No.  S2412.) 
(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Health  «s>7(2)— OmcEBS  —  Liabiutt  or 
CouNTT  FOB  Fees. 

A  health  officer,  appointed  by  the  local  board 
of  health  under  Code  1897,  {  2568,  has  no  right 
by  virtue  of  his  anointment  to  administer  to 
the  sick  of  the  township  at  the  expense  of  the 
county,  and  when  he  renders  services  the  re- 
quirements of  Code  Supp.  1913,  {  2571a,  must 
be  observed  before  the  county  is  liable. 

2.  Health  «=97(2)— BiEoioAi,  Sbevice— Stat^ 

U'l'E. 

The  health  officer  appointed  by  a  local  board, 

who  administered  to  persons  in  the  township 
afflicted  with  smallpox,  cannot  recover  from  the 
county,  where  he  did  not  act  under  a  written  or- 
der of  the  board  of  health;  C!ode  Supp.  1913. 
{  2571a,  making  such  a  written  order  a  prerequi- 
site to  compensation. 

3.  Counties  Q=>204(4)  —  Olaihs  —  Sugges- 
tions. 

Where  a  physician  administered  to  persons 
afflicted  with  smallpox  without  any  written  or- 
der of  the  township  board  of  health,  and  his 
statement  of  services  rendered  showed  no  sniA 
order,  the  fact  that  the  county  board  of  super- 
visors rejected  his  claim,  without  specifying  the 
reason,  does  not  entitle  him  to  recover  against 
the  county,  for,  had  the  reason  been  specihed, 
the  defect  could  not  have  been  cured,  so  as  to 
render  the  county  liable,  under  Code  Supp.  1913, 
§  2571a. 

Appeal  from  District  Court,  Monona  Coun- 
ty;  John  W.  Anderson,  Judge. 

Action  by  a  physician  against  the  county  to 
recover  for  services  'rendered  to  patients  suC- 
ferlng  from  smallpox.  The  opinion  states  the 
facts.  Judgment  for  defendant  in  the  court 
below.    Plaintiff  appeals.   Affirmed. 

C.  E.  Underhill,  of  Onawa,  and  H.  L.  Rob- 
ertson, of  Council  Bluffs,  for  appellant. 
Miles  W,  Newby,  of  Onawa,  for  appellee. 

GATNOR,  J.  This  action  is  brought  by 
the  plaintiff,  a  physician,  to  recover  from 
the  defendant  county  for  professional  serv- 
ices rendered  and  medicine  furnished  to  cer- 
tain pei-sons  who  were  afflicted  with  small- 
pox, and  who  were  then  in  quarantine  under 
the  order  of  the  clerk  of  the*  local  board  of 
health  of  Sherman  township,  Moncma  County, 
loiwa. 

At  the  time  plaintiff  was  health  officer, 
appointed  by  the  township  trustees  of  Sher- 
man township.  The  services  were  rendered 
at  the  oral  request  of  the  township  clerk  and 
the  board  of  trustees  of  said  Sherniaa  town- 
ship, acting  as  a  board  of  health.  An  item- 
ized statement  of  the  services  rendered,  and 
to  whom  rendered,  was  attached  to  plain- 
tiCTs  petition.  No  question  is  made  as  to 
the  fact  that  services  were  rendered,  or  as 
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to  the  amount  charged  for  services  rendered. 
The  plaintiff's  account  was  certified  to  by 
the  township  clerk  and  the  .township  trus- 
tees, before  the  same  was  filed  with  the  board 
of  supervisors,  in  the  following  words: 

"To  the  Board  of  Saperviaors  of  Monoua  Coan- 
ty,  Iowa: 
"This  is  to  certify  that  the  bills  herewith 
attached  •  •  •  are  correct,  now  due,  and  no 
part  paid.  The  services  were  rendered  at  our 
request,  and  under  our  supervision.  The  peo- 
ple served  are  poor,  and  they  and  those  liable 
for  their  support  are  unable  to  pay.  The  charg- 
es are  the  same  as  we  have  been  paying  in  like 
cases,  and  are  correct.  But  in  view  of  the  fact 
that  some  of  tho  families '  visited  were  close 
neighbors,  and  Dr.  Lacy  saved  some  time  and 
travel  and  livery  bill,  he  will  discount  these  bills 
^1.50,  if  twomptly  paid,  leaving  amount  of  bills 
|400,  and  we  reonnmend  the  same  be  paid. 
"Attest:    Harry  Torticill,  Township  Clerk. 

"liocal  Board  of  Health. 

"Bert  Seitzinger,  Trustee, 

"Anton    Nikolaison,    Trustee. 

"John  R:  Grapes,  Trustee." 

A  copy  of  this  certificate  was  attached  to 
the  bills  when  filed  wltta  the  auditor  of  Mo- 
nona county.  The  bills  were  not  sworn  to  by 
the  plaintiff  at  the  time  they  were  certified 
by  the  local  board,  but  were  sWora  to  before 
finally  submitted  to  the  board  of  supervisors. 
The  bills  were  rejected  by  the  county,  and 
no  reason  given  for  the  refusal. 

The  plaintiff,  In  an  amendment  to  bla  pe- 
tition, alleges:  That  the  defendant  county 
waived  any  objection  to  the  matters  now  urg- 
ed against  the  allowance  of  the  bills,  because 
In  rejecting  the  bills  they  did  not  specify 
this  as  ground  of  objection ;  that  they  made 
no  objection  to  the  form  of  the  bill,  or  that 
the  written  order  was  not  made  by  the  local 
board  of  health  and  attached  thereto  before 
said  services  were  rendered,  and  made  no  ob- 
jection to  the  form  of  the  certificate. 

The  bill  being  disallowed  by  the  county, 
this  action  was  brought  in  the  district  court 
to  recover  the  amount  claimed  against  the 
county.  Tlie  facts  herein  set  out  were  alleg- 
ed in  the  petition.  The  defendant  demurred 
to  the  petition  in  the  following  words: 

"That  the  facts  stated  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded,  in 
that  the  petition  does  not  show  that  a  written 
order  employing  or  designating  the  plaintiff  to 
furnish  supplies  or  perform,  render,  or  furnish 
the  services,  as  alleged  by  him,  was  ever  issued 
to  the  plaintiff  by  the  local  board  of  health,  or 
by  any  other  person  or  persons  having  authority, 
before  such  alleged  supplies  and  services  were 
actually  fumisbed ;  and  no  such  written  order, 
issued  by  said  local  board  of  health,  is  attached 
to  said  alleged  bill.  Sled  with  the  auditor  of  the 
county,  or  was  attached  when  presented  for 
audit  and  payment,  all  aa  required  by  section 
2571a  of  the  Supplement  of  the  Code  of  1913. 

"(2)  That  the  petition  shows  on  its  face  that 
the  attached  bill  was  certified  to  a  year  after 
the  alleged  services  are  claimed  to  have  been 
rendered,  and  after  there  was  an  entire  change 


in  the  jwrsonnel  of  the  local  board  of  health 
or  township  trustees;  that  said  bill  was  never 
audited  and  approved  by  the  local  board  of 
health  existing  at  the  time  the  services  and  sup- 
plies were  furnished;  and  that  the  said  bill  was 
not  audited  or  approved  at  the  next  regular 
meeting  or  special  meeting,  or  found  correct,  aft- 
er said  alleged  services  were  rendered." 

^nils  demurrer  was  sustained,  plaintiff's  p^ 
tltlon  dismissed,  and  plaintiff  appeals. 

[1-8]  This  case  turns  upon  the  proper  con- 
struction to  be  given  to  section  2571a,  supra, 
which,  so  tar  as  material  to  this  case^  reads: 

"All  services  and  supplies  fumtehed  to  in- 
dividuals or  families  under  the  provisions  of  this 
section  must  be  authorized  by  the  local  board  of 
health  or  by  the  mayor  or  township  clerk  acting 
under  standing  regukitionB  of  such  local  board, 
and  a  torittm  order  therefor  designating  the  per- 
son or  persona  employed  to  furnish  such  services 
or  supplies,  issued  before  said  services  or  sup- 
plies were  actually  furnished,  shall  be  attached 
•to  the  bill  when  the  same  is  presented  for  audit 
and  payment.  •  •  •  All  bills  and  expenses 
Incurred  in  carrying  out  the  provisions  of  this 
section  *  *  *  shall  be  filed  with  the  derk  of 
the  local  board  of  health.  This  board  at  its 
next  regular  meeting  or  special  meeting  called 
for  the  purpose  shall  examine  and  audit  the 
same  and  if  found  correct,  approve  and  certify 
the  same  to  the  county  board  of  supervisors  for 
payment." 

The  bill  as  presented  by  the  plaintltr  to 
the  board  of  supervlaors,  and  the  bill  on 
wtdch  this  suit  la  predicated,  complied  with 
all  the  requirements  of  this  statute,  except 
that  there  was  no  written  order  designating 
the  plaintiff  as  the  person  employed  to  fur- 
niab  the  services  before  the  services  were 
actually  furnished,  and  no  such  order  was 
attached  to  the  bill  or  acconnt  when  the  same 
was  presoited  to  the  local  board  for  audit 
and  payment  It  Is  conceded  that  the  plain- 
tiff iwas  not  ordered,  in  writing,  to  furnish 
these  services,  either  by  the  local  board  of 
health  or  by  the  township  deik,  acting  un- 
der the  standing  regulations  of  such  local 
board.  It  follows,  then,  that  there  could  be 
no  written  order  attadied  to  the  bill  when 
presented  to  the  local  board  for  audit,  and 
there  could  be  no  written  order  attached 
when  presented  to  the  board  of  gnpervisors 
for  audit  and  payment.  Therefore  any  ob- 
jection urged,  at  the  time,  to  the  bill  on  that 
account,  could  not  have  beoi  remedied  by 
the  plaintiff,  had  his  attention  been  called  to 
it  by  the  board  of  aupervlsora  at  the  time  the 
account  was  dlspeaed  of.  The  showing  made 
before  the  board  in  every  particular  complied 
with  the  statute,  except  that  the  services  for 
which  recovery  •was  sought  were  not  ordered 
in  writing,  and  no  writing,  designating  plain- 
tiff as  the  person  to  perform  the  services,  was 
attached  to  the  bill  when  the  same  was  pre- 
sented for  audit  and  payment 

The  facts  upon  whldi  plaintiff  relies  are 
simply  these:  He  la  a  practldng  physician. 
He  was  appointed  health  (^oer  under  the 
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local  board  of  health,  under  the  prorlslons 
of  sectlcn  2568  of  the  Code  of  1897,  which, 
80  far  as  material  to  this  matter,  reads  as 
follows : 

"The  town,  city  or  township  dcitc  sball  be 
clerk  of  the  local  board,  which  board  shall  ap- 
point a  competent  physician  as  its  health  officer, 
who  shall  hold  office  during  its  pleasure.  It 
^all  regulate  all  feca  and  charges  of  persons 
employed  by  it  in  the  execution  of  health  laws 
and  its  own  reflations  and  those  of  the  state 
board  of  health." 

This  health  officer's  fees  or  compensation 
are  fixed  by  the  local  board.  His  duties  do 
not  require  him  to  render  services  to  the 
sick.  Ills  duties  are  to  assist  the  board  In 
discharging  those  duties  Which  the  law  im- 
poses upon  the  board.  There  is  nothing  in 
this  statute  that  extends  to  him  the  right  to 
administer  to  the  sick  of  the  township  at  the 
expense  of  the  county.  When  he  renders  serv- 
ices to  those  afflicted  with  contagious  dlseas-, 
es,  he  is  governed  like  any  other  physician, 
by  the  provisions  of  section  2571a.  The  lia- 
bility of  the  county  is  purely  statutory,  and 
to  render  the  county  liable  the  requlrementa 
of  the  statute  must  be  observed.  The  town- 
ship boards  of  health,  in  so  far  as  they  act 
in  the  matter,  bind  the  county  only  by  the  ob- 
servance of  those  conditions  prerequisite  to 
creating  an  obligation  on  the  part  of  the 
county. 

This  brings  us  to  consider  whether  or  not 
the  requirements  of  the  statute,  that  the 
order  shall  be  made  by  the  township  board, 
or  its  clerk,  in  writing,  before  the  services 
are  rendered,  designating  the  person  who 
shall  render  the  services.  Is  a  condition  pre- 
cedent to  the  right  to  bind  the  county  for  the 
services  when  rendered — whether  this  is 
mandatory,  or  merely  directory. 

The  provisions  as  found  in  section  2571a, 
hereinbefore  recited,  did  not  exist  In  previous 
statutes.  The  Legislature  undoubtedly  had 
before  Its  mind  some  evils  which  these  provi- 
sions in  the  statute  were  intended  to  remedy. 
The  words  used,  in  their  ordinary  significa- 
tion and  in  their  general  use,  are  of  mandato- 
ry signification.  Undoubtedly  the  Legislature 
recognized  the  fact  that  the  boards  of  health 
of  the  several  townships  had  been,  to  say 
the  least,  careless  in  certifying  bills  to  the 
boards  of  supervisors  for  payment  in  matters 
of  this  kind;  that  designing  physicians  had 
secured  from  these  local  boards  a  certifica- 
tion of  bills  to  the  county  boards  for  payment 
when  In  fact  the  services  were  rendered 
without  any  expectation,  at  the  time,  of  ob- 
taining payment  from  that  source — ^when 
they  were  rendered,  in  fact,  in  reliance  upon 
tlje  ability  of  the  person  to  whom  the  serv- 
ices were  rendered  to  make  compensation 
for  the  services ;  that  bills  have  been  held  up 
by  these  physicians  in  the  hope  of  securing 
payment  from  the  persons  to  whom  the  serv- 
ices were  rendered ;  that,  being  disappointed 
In  obtaining  payment  from  this  source,  the 


I  matter  was  then  turned  over  to  the  local 
board,  with  a  request  that  the  same  l>e  certi- 
fied to  the  board  of  supervisors  for  payment 
by  the  county;  that  sometimes  these  bills 
were  held  until  after  the  personnel  of  the 
local  board  had  changed,  and  then  certifi- 
cates procured  from  a  board  that  bad  no 
knowledge  of  the  condlticms  wMch  made  the 
services  necessary,  and  no  knowledge  of  the 
character  or  extent  of  the  services  required 
or  rendered. 

In  the  instant  case  the  bill  was  held  np  a 
year  before  It  was  presented  to  the  local 
board.  It  was  undoubtedly  the  thought  of 
the  Legislature  that,  to  protect  the  public 
from  impoeitlou,  it  was  right  and  Just  that 
the  person  rendering  the  services  be  requir- 
ed to  procure  from  the  local  board,  before 
the  services  were  rendered,  some  written 
evidence  of  the  fact  that,  in  the  Judgment 
of  the  board,  the  services  were  proper  and 
necessary  to  be  rendered  at  the  expense  of 
the  county,  and  that  a  written  order,  desig- 
nating the  person  to  render  the  services, 
should  be  made  by  the  local  board,  before  the 
services  were  rendered;  that  Is,  the  need  and 
advisability  of  rendering  the  services  at  the 
expense  of  the  county  should  be  passed  upon 
and  be  evidenced  in  writing,  together  with 
the  designation  of  the  person  by  whom  the 
services  should  be  rendered,  before  they  were 
rendered,  and  that  this  written  order  should 
be  presented  with  the  bill  at  the  time  it  was 
presented  for  audit  and  payment  Thus  and 
in  this  way  the  necessity  or  need  of  this  serv- 
ice at  public  expense  would  be  made  mani- 
fest and  certain.  The  statute  does  not  direct- 
ly say  that  the  bills  shall  not  be  allowed  un- 
less this  order  is  attached,  yet  It  is  apparent 
that  the  provision  of  the  statute  was  made 
to  avoid  frauds  and  impositions,  and  the  re- 
quirement of  the  writing  was  evidently  In- 
tended to  avoid  frauds  and  impositions — 
frauds  and  impositions  upon  the  people  of 
the  county.  So  tlie  provision  was  made  that. 
at  the  time  bills  for  this  kind  of  services 
were  presented  for  audit  and  payment,  there 
should  be  a  written  order,  from  either  the 
board  of  health  or  its  clerk,  acting  under 
proper  regulations  of  the  board,  evidencing 
the  fact  that,  before  the  services  were  render- 
ed, the  attention  of  the  board  was  called  to 
the  fact  of  the  need  of  the  services,  and  that 
the  board,  in  writing,  ordered  and  directed 
the  services  to  be  rendered. 

The  only  ground  upon  which  the  bill  could 
have  been  rejected  entirely  by  the  board  Is 
that  the  services  sought  for  were  not  ordered 
in  writing  by  the  township  trustees  I>ef<H« 
the  services  were  rendered,  and  tliat  no  writ- 
ten order  evidencing  the-fact  was  attached  to 
the  bill  at  the  time  it  was  presented  for  audit 
and  payment.  We  must  assume,  therefore, 
that  this  was  the  ground  upon  which  the  bill 
was  rejected  by  the  board  of  supervisors. 
The  plaintiff  knew  this  fact  as  well  as  the 
defendant.    It  was  not  incumbent  upon  tbe 
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board  to  Inform  him  of  the  fact  that  he  had 
not  compiled  with  the  law,  because  that  fact 
Vas  weU  known  to  him,  and,  even  If  It  had 
Informed  hUn  at  the  time  It  rejected  his 
bill,  he  could  not  have  remedied  the  fact  by 
procurlnj;  an  order  at  that  time.  Therefore 
those  rules  which  have  been  recognized,  to 
wit,  that  where  one  refuses  to  perform  on 
one  ground  and  then  upon  suit  seeks  to  avoid 
upon  another  ground,  which  could  have  been 
remedied,  had  the  attention  of  the  claimant 
been  called  to  that  particular  ground,  is  es- 
topped to  avail  himself  of  any  ground  other 
than  the  one  upon  which  he  acted,  does  not; 
apply  In  this  case. 

None  of  the  prior  decisions  of  this  court 
are  of  service  in  solving  this  question.  The 
history  of  litigation  shows  the  purpose  of 
the  Legislature  in  enacting  this  statute.  In 
Taylor  v.  Woodbury  County,  106  Iowa,  503, 
76  N.  W.  824,  this  court  held  that,  though 
the  services  r^idered  a  pauper  were  not  au- 
thorized by  the  township  trustees  before  they 
were  rendered,  yet  if  they  ratified  thereafter 
the  services  by  a  written  certificate,  the 
county  could  not  defend  on  the  ground  that 
they  were  not  originally  ordered  by  the  trus- 
tees; that  the  trustees  could  ratify  what 
they  could  in  the  first  place  have  ordered. 
Under  this  ruling  it  was  found,  no  doubt, 
that  advantage  was  taken  of  the  board  in 
this — that  the  services  were  often  rendered 
to  paupers  by  physicians  In  reliance  upon 
the  ability  of  the  pauper  or  his  relatives  to 
pay  for  the  services.  Bills  were  permitted 
to  run  on  unpaid.  Thereafter  trustees, 
friendly  to  the  physician,  were  Inducted  into 
office  and  were  Induced  to  approve  and  certi- 
fy the  bills,  and  the  counties  were  made  lia- 
ble. It  is  a  notorious  fact  that  the  personnel 
of  boards  of  health  changes;  that  services 
may  be  rendered  at  one  time  by  a  physician, 
which  would  not  be  authorized  by  the  board 
as  then  constituted;  that  after  the  personnel 
of  the  board  has  changed,  and  the  need  or 
necessity  for  the  services  is  no  longer  before 
the  board,  a  physldan  secures  approval  from 
the  board  of  health  and  a  certificate  to  the 
board  of  supervisors  for  payment  for  services 
rendered  a  year  or  two  years  before.  It  was 
held  by  this  court  that  the  board  of  eui)er- 
vlEors  cannot  go  ba<^  of  the  certificate  of  the 
trustees,  and  so  the  county  is  made  liable 
for  services  which  would  not  have  been  au- 
thorized by  the  trustees  at  the  time  the  serv- 
ices were  rendered,  and  for  services  for  the 


payment  of  which  the  one  performing  had 
no  thought  of  looking  to  the  county  until  it 
was  found  that  the  parties  to  whom  the  serv- 
ices were  rendered  would  not,  or  could  not, 
pay  for  the  same.  See  Mussel  v.  Tama  Ckmn- 
ty,  73  Iowa,  101,  S4  N.  W.  762. 

In  that  case  the  county  pleaded  that  the 
services  rendered  "were  not  furnished  at  the 
request  of  the  trustees,  or  on  their  order,  add 
this  court  was  asked  to  determine  whether 
or  not  the  county  could  be  permitted  to  show 
this  by  oral  testimony.  'Tbe  answer  was  that 
a  certificate  Is  conclusive  on  the  county ;  that 
the  determination  of  the  board  of  health  or 
township  trustees  was  of  a  judicial  character, 
and  settled  the  relations  of  the  parties,  In  the 
absence  of  fraud.  So  to  avoid  these  compli- 
cations, and  to  make  sure  that  the  services 
were  rendered  at  the  request  of  the  proper 
authorities,  this  provision  of  the  statute  was 
enacted.  It  is  no  hardship  to  require  one 
who  seeks  to  hold  another  for  services  ren- 
dered, for  which  the  one  sought  to  be  charg- 
ed is  only  secondarily  liable,  to  show  that 
the  authority  to  do  the  act  was  given  him,  in 
writing,  by  the  body  by  whose  authority  it 
is  sought  to  bind  the  party  charged.  So  the 
rule  is  not  unreasonable,  nor  Is  it  a  harsh 
rule.  It  may  in  this  particular  Instance  work 
a  hardship,  but  the  rule  is  made  for  the  pro- 
tection of  the  public — for  t^  protection  of 
the  public  against  designing  and  unscrupulous 
men,  and  Is  general  In  its  application,  and  lb 
mandatory  In  its  character,  and  therefore 
the  fact  that  it  works  a  hardship  In  an  Indi- 
vidual case  does  not  deprive  the  rule  of  its 
eflBcndous  qualities,  or  make  it  an  unjust  or 
unreasonable  rule  In  its  general  application. 

We  are  satisfied  that  the  board  was  Jut^- 
fied  in  refusing  this  claim  on  the  simple 
ground  that  there  was  no  evidence  accompa- 
nying the  claim  8u<9k  as  the  statute  requires. 
There  was  no  written  evidence  that  the  local 
board  of  health  had  determined  the  need  of 
the  services  or  had  appointed  plaintiff  to  ren- 
der them.  The  plaintiff  may  suffer  in  this 
particular  case,  but  it  is  because  of  the  ap- 
plication of  a  salutary  rule,  which  he  should 
have  known  and  observed.  If  he  bad  the 
thought  of  holding  the  county  liable  for  the 
services  rendered  to  these  Individuals. 

The  court  was  right,  therefore,  in  sustain- 
ing the  demurrer,  and  its  ruling  is  affirmed. 

PRESTON,  C.  J.,  and  WEAVBR  and 
STEVENS,  JJ.,  concur. 
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MARKS  ft  SHIELDS  t.  CHICAGO.  R.  L  & 
P.  RY.  00.  et  a).  (No.  32342.) 

(Sapreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  Animals  *=»31  —  Quabantinb  —  Unload- 
iNG  FOE  Inspection. 

The  quarantine  regulations  requiring  car- 
riers to  unload  horses  brought  Into  the  state 
from  points  west  of  the  Missouri  river  for  in- 
spection, unless  copy  of  a  certificate  of  health  is 
attached  to  the  waybill,  do  not  require  a  railroad 
company  to  unload  a  shipment  of  horses  at  the 
yards  nearest  the  Missouri  river,  but  only  at  the 
yards  nearest  the  river  upon  its  line. 

2.  Gakbisbs  «=s>218(11)— Livk  Stock— Limita- 
tion or  LlABIUTT  —  Dbviatior  fkom 
Route. 

Where  the  written  contract  for  the  shipment 
of  horses  contained  no  provision  for  unloading 
for  inspection  at  particular  yards,  and  the  un- 
loading for  inspection  at  the  company's  own 
yards  was  warranted  under  the  quarantine  regu- 
lation, held  that,  as  oral  shipping  directions  to 
unload  at  another  yard  were  not  binding,  such 
unloading  was  not  a  deviation  from  the  route 
specified,  as  would  deprive  the  railroad  company 
of  benefit,  tiie  provisions  of  the  contract  limiting 
recovery. 

S.  Btidence  «=3442(S)— Pakoi.  Aoheeuent  — 
Contract  or  Cabbiaqe. 
Where  a  written  contract  for  shipment  of 
live  stock  was  complete  and  without  ambiguity, 
and  under  the  law  the  company  was  warranted 
in  unloading  shipment  for  inspection  at  its  own 
yards,  oral  shipping  directions  or  agreements 
were  merged  Into  the  contract,  and  it  could  not 
be  varied  by  parol  evidence  that  the  shipper  di- 
rected unloading  at  other  yards. 

4.  .Limitation  or  Actions  9=>130(11)— "Con- 
tinuation"—Pabties. 
Where  a  contract  for  interstate  shipment  of 
live  stock  limited  time  for  suit  to  six  months,  an 
action  by  the  partnership,  to  which  the  cause  of 
action  accrued  begun  after  the  six-month  period, 
cannot  be  deemed  a  "continuation,"  within  Code, 
I  3455,  of  an  action  on  the  same  cause  begun 
within  the  six-month  period  by  a  member  of  the 
firm,  for  the  two  were  distinct  legal  entities. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Continuation.] 

Appeal  from  District  Court,  Pottawattamie 
County ;  O.  D.  Wheeler,  Judge. 

Action  for  damages  on  account  of  the  loss 
of  a  carload  of  horses  by  tire  while  in  trans- 
it. A  verdict  in  favor  of  the  defendants  was 
directed  by  the  court  and  plaintiff  appeals. 
Affirmed. 

Mayne  &  Green,  of  Council  Bluffs,  for  ap- 
pellant. 

Saunders  &  Stuart,  of  Council  Bluffs,  and 
F.  W.  Sargent  and  J.  H.  Johnson,  both  of 
Des  Moines,  for  appellees. 

STEVENS,  J.  On  or  about  September  13, 
1913,  the  Omaha  Horse  &  Mule  Company  of 


South  Omaha,  Neb.,  as  agents  of  plaintiff, 
delivered  24  head  of  horses  and  1  mule  to  the 
defendant  for  shipment  to  E.  W.  Shields  as 
consignee,  under  a  uniform  live  stock  ship- 
ping contract,  approved  by  the  Interstate 
Commerce  Coitamlsston,  to  Underwood,  Iowa, 
a  small  station  situated  on  defendant's  line 
a  short  distance  east  of  Council  Bluffs.  Prior 
to  the  execution  of  the  shipping  contract, 
the  agent  of  plaintiff  prepared  written  direc- 
tions to  the  Chicago,  Milwaukee  A  St.  Paul 
Railroad  Company  for  the  shipment  of  stock 
over  that  line  of  railway,  but  later  discover- 
ed that  it  bad  no  train  on  Saturday  evening, 
and  the  route  was  changed  and  the  shipment 
made  over  the  road  of  defendant.  The  hors- 
es and  mule  were  loaded  into  a  car,  taken  to 
Council  Bluffs  on  Saturday  evening,  unload- 
ed at  the  stockyards  of  defendant  for  in- 
spection, and  later  reloaded  in  the  same  car, 
which,  before-  it  was  moved  from  the  load- 
ing chute,  was  destroyed  by  fire,  and  all  of 
the  horses  killed  or  rendered  valueless. 

The  shipping  contract  contained  no  provi- 
sion for  unloading  the  horses  at  Council 
Bluffs  for  Inspection,  but  the  quarantine 
regulations  of  this  state  require  carriers  to 
unload  horses,  brought  into  this  state  from 
points  west  of  the  Missouri  river,  at  its 
yards  nearest  to  the  river  for  inspection,  un- 
less copy  of  a  certificate  of  health  showing  a 
record  of  the  mallein  test  is  attached  to  the 
waybill.  It  is  conceded  that  no  such  •certi- 
ficate was  attached  to  the  waybill  in  this 
case,  and  that  it  was  the  duty  of  defendant 
to  unload  the  horses  in  Council  Bluffs  for 
inspection.  The  evidence,  without  dispute, 
showed  that  a  representative  of  the  South 
Omaha  Horse  &  Mule  Company  made  out  a 
billing  order  at  the  office  of  the  Union  stock- 
yards to  the  Chicago,  Milwaukee  &  St  Paul 
Railroad  Company  containing  the  name  of 
the  consignor,  consignee,  and  destination  of 
the  proposed  shipment,  together  with  a  nota- 
tion to  "feed  at  the  U.  S.  Yards,  Council 
Bluffs,  and  hold  for  inspection."  Learning 
that  the  shipment  could  not  be  made  over  the 
Milwaukee  on  Saturday  night,  the  name  of 
defendant  in  the  billing  order  was  substitut- 
ed for  that  of  the  Chicago,  Milwaukee  &  St. 
Paul  Railroad  Company. 

The  contents  of  the  billing  order  were 
telephoned  to  the  agent  of  defendant  In 
South  Omaha,  but  the  written  order  was  nev- 
er delivered  to  him,  and  later  th^  shipping 
contract  in  question,  signed  by  both  the 
agent  of  the  company  and  the  agent  of  plain- 
tiff, was  executed.  A  notation,  "Stop  this 
car  at  U.  S.  Yards  at  Council  Bluffs  for  in- 
spection," was  written  on  defendant's  way- 
bill. Aner  the  arrival  of  the  car  at  defend- 
ant's stockyards  in  Council  Bluffs  and  after 
the  horses  had  been  unloaded  therefrom, 
plaintiff,  for  the  first  time,  learned  that  the 
car  had  not  been  taken  to  the  Union  stock- 
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yards,  and  testtfled  that  be  requested  the 
agent  of  tbe  defendant  to  remove  It  from  Its 
yards  to  tbe  Union  stockyards,  and  that  be 
refused  to  have  this  done.  Whereuijon  the 
horses  were  fed,  cared  for,  and  reloaded  by 
plaintiff  at  defendant's  yards. 

The  Union  stockyards  were  in  charge  of 
Dr.  Holllngsworth,  an  assistant  state  veter- 
inarian, and  are  located  southwest  of  the 
Union  Padflc  Transfer  In  Corandl  Blufts 
about  1%  miles  nearer  the  Missouri  river 
than  defendant's  yards,  but  not  on  defend- 
ant's line.  Plaintiff  claims  that  he  had  pre- 
viously arranged  with  Dr.  HolUngsworth  to 
receive.  Inspect,  feed,  and  care  for  the  horses 
at  the  Union  stockyards,  and  this  is  given 
as  the  reason  for  desiring  the  horses  taken 
to  said  yards.  The  shipping  contract,  among 
other  provisions,  contained  the  following: 

"(3)  That  the  flist  party  shall  be  exempt 
from  liability  for  loas  or  damage  to  the  person 
or  persons  and  property  covered  by  this  con- 
tract, arising  from  derailment,  collision,  fire, 
escapement  from  car,  heat,  suffocation,  overload- 
ing, crowding,  maiming  or  other  accidents  or 
causes,  unless  the  injuries  arising  from  said 
causes  are  tbe  direct  result  of  negligence  on  the 
part  of  the  cBrrier." 

"(8)  Tbat  in  case  of  loss  of  any  of  the  live 
stock  covered  by  this  contract  from  any  canse 
for  which  the  first  party  may  be  liable,  payment 
will  be  made  therefor  on  the  basis  of  tbe  actual 
cash  value  at  tbe  time  and  place  of  shipment, 
but  in  no  case  to  exceed  $100  for  each  horse, 
pony,  gelding,  mare  or  stallion,  mule  or  jack; 
and  in  case  of  injury  or  partial  loss,  the  amount 
of  damage  claimed  shall  not  exceed  tbe  same 
proportion." 

"(16)  That  no  suit  or  action  against  the  first 
party  for  the  recovery  of  any  claim  by  virtue  of 
this  contract  shall  be  sustainable  in  any  court 
of  law  or  equity,  unless  such  suit  or  action  be 
commenced  within  six  months  next  after  the 
cause  of  action  shall  occur;  and  should  any  suit 
or  action  be  commenced  against  the  first  party 
after  the  expiration  of  six  months,  the  lapse  of 
time  shall  be  constituted  conclusive  evidence 
against  the  validity. of  such  claim,  any  statute 
of  limitation  to  tbe  contrary  notwithstanding." 

All  of  the  above  provisions  of  the  contract 
are  pleaded  and  relied  upon  by  defendant 
railway.  Plaintiff  contends  that  defendant 
forfeited  Its  right  to  rely  thereon  by  deviat- 
ing from  the  route  orally  directed  and  agreed 
upon,  by  taking  tbe  horses  to  the  Bock  Is- 
land instead  of  the  Union  stockyards  for  In- 
q>ectlon,  and  therefore  the  common-law  liabil- 
ity of  defendant  controls.  No  proof  of  neg- 
ligence upon  tbe  part  of  defendant  was  offer- 
ed, nor  was  the  origin  of  tbe  fire  shown. 

Tbe  court  below  held: 

(a)  That  the  alleged  prior  verbal  shipping 
directions  were  merged  in  the  written  con- 
tract, and  tbat  parol  evidence  thereof  was  in- 
admissible, and  tbat  as  tbe  written  contract 
did  not  direct  def^idant  to  unload  the  horses 
at  the  Union  stockyards,  it  was  not  required 
to  do  so;  and 


(b)  That  plaintiff's  cause  of  action  was  not 
brought  within  tbe  time  required  by  tbe 
terms  of  tbe  contract,  and  therefore  could 
not  be  maintained. 

[1]  It  is  not  claimed  by  counsel  for  appel- 
lant that  the  written  contract  required  de- 
fendant to  unload  the  horses  at  tbe  Union 
stockyards  for  inspection,  but  makes  some 
claim  tbat  a  legal  duty  was  imposed  upon 
it  to  unload  tbe  horses  at  the  stockyards 
nearest  tbe  Missouri  river.  The  quarantine 
regulations,  however,  require  the  carrier.  In 
lieu  of  a  copy  of  an  inspection  certificate  of 
health  and  record  of  the  malleln  test  oil  all 
horse  shipments  originating  west  of  the  Mis- 
souri river  attached  to  the  waybill,  to  detain 
such  stock  at  suitable  stockyards,  or  other 
indosure,  within  the  state  nearest  the  state 
line,  on  the  railroad  on  which  they  are  b<eing 
shipped,  for  Inspection.  It  will  thus  be  seen 
that  tbe  quarantine  regulations  did  not  re- 
quire tbe  defendant  to  unload  the  horses  at 
the  yards  or  inclosure  nearest  the  Missouri 
river  in  Council  Bluffs,  but  only  at  the  yards 
or  inclosure  nearest  tbe  river  upon  Its  line. 

[2]  Tbat  plaintiff  had  a  right  to  contract 
with  defendant  to  nnload  tbe  horses  at  tbe 
Union  stockyards,  for  feed  and  inspection, 
is  not  denied  by  counsel  for  defendant  Many 
courts  have  held  that  a  deviation  by  the 
carri^  from  the  route  i^ecifled  in  the  con- 
tract forf^ts  tbe  right  of  tbe  carrier  to  insist 
upon  special  provisions  of  Qie  contract  limit- 
ing recovery.  St  Louis,  I.  M.  St  S.  Ry.  Co.  v. 
Caldwell,  89  Ark.  218,  116  S.  W.  210;  South- 
ern Ry.  Co.  V.  I.  M.  Frank  A  Co.,  5  6a.  App. 
574,  68  8.  B.  666 ;  Cleveland,  C,  C.  A  St  L.  R. 
Ca  y.  Schaefer,  47  Ind.  App.  871,  «)  N.  E.  502 ; 
Saxon  Mills  v.  New  York,  N.  H.  &  H.  R.  Co., 
214  Mass.  383,  101  N.  K.  1075;  McKaban 
V.  American  Exp.  Co.,  209  M«ss.  270,  95  N. 
E.  785,  85  li.  B.  A.  (N.  8.)  1046,  Ann.  Cas. 
1912B,  612;  Drake  ▼.  Nashville,  C.  &  St. 
L.  B.  Co.,  126  Tenn.  627,  148  S.  W.  214; 
Houston  &  T.  O.  R.  Co.  v.  Kemendo  (Tex. 
Cnv.  App.)  131  S.  W.  634;  St  Louis,  B.  & 
M.  R.  Co.  V.  True  Bros.  (Tex.  OIt.  AM).)  140 
S.  W.  837. 

The  contract  In  tbe  casia  at  bar  was  for  a 
through  shipment  over  tbe  lines  of  the  Ini- 
tial carrier.  Without  special  agreement  to 
the  contrary.  It  was  the  duty  of  defendant  to 
unload  the  horses  at  its  yards  In  Iowa  near- 
est the  Missouri  river  for  Inspection.  This, 
the  evidence  shows,  was  done.  As  the  con- 
tract for  shipment  contained  no  provision  for 
deviation  from  its  route,  the  defendant  In  no 
wise  breached  the  same  by  unloading  the 
horses  at  its  yards  In  (Council  Bluffs,  unless 
it  was  bound  to  follow  the  oral  shipping  di- 
rections referred  to  above. 

[3]  Oral  negotiations  between  tbe  shipper 
and  the  company,  or  directions  for  shipment 
over  a  particular  route  made  prior  to  tbe 
written  contract,  are  deemed  merged  therein. 
Tbe  contract  In  tbe  case  at  bar  Is  complete 
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In  every  detail  and  wholly  without  ambi- 
guity. Plaintiffs  whole  reliance  is  based  ui)- 
on  the  alleged  oral  directions  or  agreement 
made  before  the  shipping  contract  was  en- 
tered into.  The  contract,  when  made,  was 
complete,  and  the  law  required  the  horses^ 
to  be  unloaded  at  the  stockyards  In  the  state 
of  Iowa  on  the  line  of  defendant  nearest  the 
Missouri  river,  and,  under  familiar  rules,  Its 
terms  could  not  be  varied  by  parol.  West  v. 
The  Berlin,  3  Iowa,  532 ;  Hewett  ▼.  Chicago, 
Burlington  &  Qulncy  R.  Co.,  63  Iowa,  611, 
19  N.  W.  -790;  Garden  Grove  Bank  v.  Hume- 
ston  &  Shenandoah  R.  Co.,  67  Iowa,  !536,  125 
N.  W.  761 ;  Tallassee  Palls  Mfg.  Co.  v.  Wes- 
tern Ry.  Co.,  117  Ala.  620,  23  South.  139,  67 
Am.  St.  Rep.  179;  Steldl  v.  Minneapolis  4 
St  L.  R.  Co.,  94  Minn.  233,  102  N.  W.  701 ; 
Starges  v.  Detroit,  G.  H.  &  M.  R.'  Co.,  166 
Mich.  231,  131  N.  W.  706;  Richmond  &  D.  R. 
Co.  V.  Shomo,  90  Ga.  496, 16  S.  E.  220;  Louis- 
ville &  N.  R.  Co.  V.  Duncan  &  On,  137  Ala. 
446,  34  South.  988;  McElveen  v.  Southern 
Ry.  Co.,  109  Ga.  249,  34  S.  E.  281,  77  Am.  St. 
Rep.  371 ;  Snow  v.  Indiana,  B.  &  W.  R.  Co., 
109  Ind.  422,  9  N.  E.  702;  Wells  Fargo  & 
Co's.  Exp.  V.  Fuller,  4  Tex.  Civ.  App.  213, 
23  S.  W.  412;  Jones  v.  Pittsburgh  &  U  B. 
R.  Co.  (Pa.)  11  Atl.  608;  Loomls  et  al.  y. 
N.  Y.  Cent.  &  H.  R.  R,  Co.,  203  N.  Y.  36»,  96 
N.  B.  748,  Ann.  Cas.  1913A,  928. 

This  the  evidence  of  the  alleged  oral  di- 
rections or  agreement  to  unload  the  horses  at 
the  Union  stockyards  tended  to  do,  and  was 
therefore  inadmissible.  The  provisions  of 
the  contract  quoted  above  have  been  upheld 
by  the  Supreme  Court  of  the  United  States, 
and  where  an  Interstate  shipment  Is  involved 
must  be  given  effect  by  the  state  courts.  The 
notation  on  the  waybill  was  made  by  some 
agent  or  servant  of  defendant  for  the  use  of 
the  trainmen  and  in  no  wise  became  a  part 
of  the  written  contract  between  the  x>arties. 

[4]  II.  Within  six  months  after  the  loss 
occurred.  Shields,  named  as  consignee  in  the 
contract,  brought  an  action  against  the  de- 
fendant in  the  state  court  for  the  value  of 
the  horses  and  mhle,  which  was,  upon  prop- 
er application,  transferred  to  the  federal 
court  at  Council  Bluffs,  where  it  was  tried  to 
a  jury  resulting  In  a  special  finding  thereof 
that  same  was  not  prosecuted  in  the  name  of 
the  real  party  In  interest.  This  action  was 
commenced  in  the  name  of  the  copartner- 
ship within  six  months  thereafter,  but  not 
within  six  months  after  the  loss  occurred. 
The  copartnership  referred  to  was  compris- 
ed of  E.  W.  Shields  and  M.  L.  Marks,  who 
had  for  several  years  been  engaged  in  buy- 
ing and  selling  horses  imder  the  above  firm 
name  and  style  at  South  Omaha.  Counsel 
for  appellant  argues  that  under  the  provi- 
sions of  section  3455  of  the  Code,  which  is 
ns  follows: 


"If,  after  the  commencement  of  an  action,  the 
plaintiff,  for  any  cause  except  ne^gence  in  its 
prosecution,  fails  therein,  and  a  new  one  is 
brought  within  six  months  thereafter,  the  second 
shall,  for  the  purposes  herein  contemplated,  be 
held  a  continuation  of  the  first" 

— the  pending  action  must  be  held  to  be  a 
continuation  of  the  former  action  brought  In 
the  name  of  Shields.  Notwithstanding 
Shields  at  the  time  the  former  action  was 
begun  in  his  name,  was  a  member  of  the 
plaintiff  copartnership,  they  were  separate 
and  distinct  entities.  The  cause  of  action 
sued  upon  must  have  arisen  in  favor  of  the 
copartnership,  and  not  In  favor  of  Shields. 
The  six-months  x)erlod  within  which  action 
could  be  brought  under  the  terms  of  the  con- 
tract expired  more  than  a  year  and  a  half 
before  the  petition  in  the  pending  case  was 
filed.  The  prior  action  was,  under  the  ver- 
dict of  the  Jury,  unauthorized.  This  is  the 
ground  upon  which  recovery  was  denied.  No 
action  was  brought  by  a  plaintiff  entiUed  to 
maintain  same  for  more  than  two  years  after 
the  right  to  do  ao  arose.  The  contract  specif- 
ically provided  that  suit  must  be  brougiit 
within  six  months  after  the  loss,  nils  dear- 
ly contemplated  an  action  In  the  name  of  the 
person  or  party  legally  entitied  to  maintain 
the  same.  Surely  plaintiff  was  negligent 
in  falling  to  prosecute  Its  action  within  the 
time  agreed  upon.  In  our  opinion,  the  pres- 
ent action,  in  which  the  parties  plaintiff  are 
not  the  same,  can  in  no  wise  be  treated  as  a 
continuation  of  the  former,  and  that  the 
court  rightiy  held  that  no  action  was  brong^ 
within  the  time  required  by  the  o<mtract,  and 
is  therefore  barred  by  its  terms. 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  must  be,  and  is,  afilrmed. 

PRESTON,  O.  J.,  and  WEAVER  and  QAY- 
NOR,  JJ.,  concur. 


BUDDB  V.  NATIONAL  TRAVELERS'  BEN. 
ASS'N.    (No.  32360.) 

(Supreme  Court  of  Iowa.    Dec  14,  191&) 

1.  EVIDENCK  fi=S>528(l)— EXPEBT  TXSTIICONT— 

Causk  of  Injubt. 
In  an  action  on  an  accident  policy  i^ysidana 
may  testify  that  in  their  <4>inion  a  kink  or  loop 
in  deceased's  bowels  resulted  from  external  vio- 
lence, although  it  would  be  Improper  for  the 
experts  to  testify  as  to  what  caused  the  kink. 

2.  Inbubanck  ^»608(11)  —  Acoidewt  Insob- 
ANoi! — JxJBY  Question. 

In  an  action  on  an  accident  policy  fe«td  that 
under  the  evidence  the  jury  might  have  found 
tiiat  the  death  of  insured  was  eanaed  by  external. 
violent,  and  accidental  means,  it  being  the  con- 
tention of  plaintiff  that,  as  a  result  of  carrying 
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heavy  loads  ot  aahea,  a  kink  was  caused  in  in- 
rored's  bowels,  and  hence  a  directed  verdict  for 
defendant  was  enoneons. 

3.  BviDBNCE  «=>127^  —  Res  GiSTiB— State- 
ment AS  TO  Pain. 
In  an  action  on  an  accident  poUcy,  wliere  it 
was  claimed  that  the  insured  died  as  a  result 
of  injuries  accidently  received  while  carrying 
ashes,  testimony  that  about  an  hour  after 
the  work  was  done  insured  stated  that  he  was 
suffering  pain,  and  that  he  thooglit  he  had  rup- 
tured liis  aide,  heJd  inadmiasible  as  part  of  the 
res  gestA. 

Salinger,  3.,  dissenting. 

Appeal  from  District  CSourt,  Jac^on 
County;  A.  P.  Barker,  Judge. 

Action  for  indemnity  on  a  life  insurance 
policy  resulted  In  a  directed  verdict  for  the 
defendant  and  Judgment  tbereon.  Plaintiff 
ai^>eals.    Reversed.  - 

J.  G.  O&mpbell,  of  Bellevue,  and  TVolf  e  & 
Wolfe,  of  Clinton,  for  appellant 

F.  D.  Kelsey.  of  Maquoketa,  and  Oarr, 
Obrr  &  Evans,  of  Des  MMnes,  for  appellee. 

• 
I<ADD,  J.  A  policy  Insnring  Elmer  F. 
Bndde  against  "loss  of  life,  limb,  sight,  and 
time,  resulted  from  bodily  injury  (hereinaft- 
er called  such  Injuries),  effected  directly  and 
independently  of  all  other  causes  through 
external,  violent,  and  accidental  means,"  was 
Issued  by  the  defendant,  October  12, 1914.  In 
event  of  accidental  death  the  Indemnity  stip- 
ulated was  12,000.  On  May  30,  1910,  the 
assured  was  engaged  in  removing  ashes  from 
a  cellar  In  Bellevue,  when  he  became  ill,  and 
died  August  15th  following.  One  Stell  plac- 
ed the  ashes  in  a  metal  washtnb,  and  lifted 
it  to  the  cellar  window,  from  which  Budde 
carried  it  to  a  wagon,  Into  which  he  emptied 
the  ashes.  The  petition  alleged  that  In  the 
coarse  of  this  work  it  became  necessary  to 
move  the  wagon  closer  to  the  sidewalk,  and 
that  while  lifting  or  pulling  one  of  the  wheels 
deceased  was  injured  by  reason  of  a  sudden 
shift  of  the  weight  of  the  wagon,  and  that 
this  subjected  him  to  an  unexpected  strain, 
which  directly  and  Independently  of  all  other 
causes,  produced  an  abscess  of  the  pancreas 
and  peritonitis,  resulting  in  death.  It  also 
alleged  that  the  ground  was  rough  and  mud- 
dy, elevated  a  foot  above  the  grade  of  the 
sddewalk ;  that  in  carrying  the  ashes  the  tub 
rested  against  deceased's  abdomen,  and  In 
passing  over  the  wet  and  slippery  ground 
lie  slipped  and  strained  himself,  producing  an 
abscess  of  the  pancreas,  which  resulted  in 
I>eritoneaI  Inflammation  and  death.  Again, 
the  petition  charged  that  in  carrying  It  the 
tub  of  ashes  pressed  against  Ids  abdomen, 
and  that  while  crossing  the  rough,  muddy 
ground  the  assured  felt  a  sudden  pain  in  bis 
abdomen,  and  was  compelled  to  quit  work, 
and  "as  result  of  said  strain,  directly  and  in- 


dependently of  all  other  causes,"  he  sustain- 
ed an  Injury  such  as  previously  mentioned. 
These  allegations  were  put  In  Isaoe,  and  the 
main  controversy  Is  whether  the  «vid«ioe 
was  safiBdent  to  carry  the  cause  to  the  Jury. 
The  app^ee  does  not  argue  the  case  soleiy 
with  reference  to  the  pleadings,  but  only  aa 
to  whether  the  evidence  was  sufficient  to 
make  out  a  case  for  the  jury. 

The  deceased  previously  to  May  30,  1916. 
had  enjoyed  good  health,  and  had  worked  In 
a  livery  barn  and  generally  at  manual  labor 
about  town.  On  that  day  he  was  engaged 
with  one  Steil  In  moving  aabes  as  stated. 
The  ashes  were  carried  in  a  two-bushel  wash- 
tnb. After  a  few  tubs  of  ashes  had  been  re- 
moved it  was  thought  the  wagon  was  not  close 
enough  to  the  sidewalk,  and  the  two  took 
bold  of  the  wheels,  Budde  the  wheel  nearest 
the  sidewalk,,  and  slid  It  over.  This  was 
easily  done,  as  the  lawn  was  newly  made 
and  slippery.  Two  planks  were  then  so  placed 
as  to  extend  from  the  sidewalk  to  the  reach, 
so  that  Budde  could'  walk  up  them  to  empty 
the  ashes  In  the  wagon,  and  he  carried  the 
tnb,  having  two  handles,  resting  against  his 
stomach.  Some  time  during  the  forenoon  he 
cmnplalned  that  the  tubs  were  being  loaded 
too  heavily,  and  thereafter  Stell  placed  about 
100  pounds  of  ashes  in  each  instead  of  150 
pounds,  as  he  had  be«i  doing.  The  work  was 
completed  at  12  o'clock,  and  together  they 
walked  away  to  dinner.  A  brother  of  deceas- 
ed saw  him  lying  on  a  lounge  about  20  min- 
utes later,  with  his  Imnds  over  the  pit  of 
his  stomach,  "very  pale,  and  as  though  In 
great  pain,"  and  saying  that  he  did  not  care 
for  dinner.  Stell  met  him  at  about  1  o'clock 
p.  m.,  when  he  appeared  pale,  "like  be  was 
sick,"  and  holding  his  hand  over  the  pit  of 
his  stomach.  He  suffered  pain  in  his  right 
side  for  some  weeks,  gradually  growing 
worse. 

On  the  same  day,  at  about  8  o'clock  In  the 
evening,  he  consulted  Dr.  Hanske,  when,  ac- 
cording to  the  doctor,  he  complained  of  pain 
in  his  abdomen,  showed  some  prostration, 
nnd,  on  examination,  it  was  found  that  he 
had  "a  little  discoloration  over  the  central 
portion  of  the  abdomen."  There  was  con- 
tinuous rigidity  of  the  muscles,  muscular 
spasms,  and  the  pulse  was  accelerated,  and 
a  very  slight  rise  of  temperature.  Tlie  doc- 
tor treated  him  up  to  the  time  of  his  death 
primarily  "for  an  injury  which  later  resulted 
In  what  he  supposed  and  by  diagnosis  was 
septicemia.  Septicemia  is  a  condition  ap- 
plied to  Invasion  of  mlcroblc  or  bacterial 
elements  into  the  blood  tissue,  without  any 
visible  foci  of  operation."  The  pain  was  con- 
tinuous, though  not  apparently  localized; 
there  was  general  rigidity  of  the  abdomen. 
The  treatment  was  "rest  and  palliative  treat- 
ment through  slight  stimulation  and  liquid 
foods,  regulating  of  diet,  and  in  a  general 
way   used   cold  applications."     The  condl- 
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tion  '^as  obsctire,  and  we  allowed  blm  to 
suffer,  helping  that  some  symptoms  might  be- 
come localized  and  show  themselves."  Nar- 
cotics were  resorted  to  during  the  last  two 
weeks  of  his  illness.  "Q.  Basing  yonr  answer 
on  yonr  previous  knowledge  of  Mr.  Budde's 
physical  condition,  and  the  fact  tliat  he  had 
septicemia,  what  would  yon  say  was  the 
cause  of  that  septicemia — what  produced 
that?  A.  There  was  some  external  force  that 
produced  that  condition,  In  my  estimation." 

On  post  mortem  examlnatlor^  evidence  of 
peritonitis,  fibrin  and  flakes,  was  found  In 
the  lower  pelvis,  Indicating  that  deceased 
had  peritonitis.  About  two  feet  from  the 
lleocaecal  valve  there  was  a  kink  In  the 
bowel  that  showed  fibrous  adhesions.  Indi- 
cating inflammation  there.  The  ^leen  was 
considerably  enlarged  and  hard.  The  pan- 
creas also  was  enlarged,  and  at  the  opening 
Into  the  small  intestine  was  an  abscess  the 
size  of  a  goose  egg. 

"Q.  What,  Doctor,  couW  produce,  or  rather 
what  would  naturally  produce,  the  kink  in  the 
bowel  whidi  yon  discovered  there  in  the  post 
mortem?  A.  An  injury  could  produce  it,  an 
ulcer  could  produce  it,  or  any  p<^ioa  of  tlie 
bowel  that  the  mucous  surface  had  t>een  injured, 
or  any  condition  ttiat  would  produce  an  inflam- 
matory change  in  the  intestines,  might  produce 
it  through  inflammation  caused  by  contractions. 
Q.  Now,  Doctor,  what  would  be  the  outward  ef- 
fect apparent  on  man  who  was  suffering  from 
abscess  of  the  pancreas?  A.  WeU,  in  the  be- 
ginning, it  would  be  just  like  any  other  form  of 
septicemia,  and  as  It  progressed  you  would  have 
that  same  picture,  with  prostration  and  general 
emaciation  of  the  body.  Q.  Is  tliat  gradual  de- 
velopment or  is  it  speedy?  A.  It  is  gradual  de- 
velopment." 

Dr.  Dennison  had  observed  deceased  from 
May  30tb  on,  and  was  of  opinion  that  he 
was  suffering  from  peritoneal  abscess  or  ty- 
phoid fever;  that  he  gave  evidence  of  pain 
and  prostration  and  peritonitis;  that  at  the 
post  mortem  "there  were  fibrin  and  flocculus 
deposited  in  the  fluid  of  the  atidomen,"  and 
generally  as  had  been  testified  by  Dr.  Hanske. 
This  physician  was  of  the  opinion  that  the 
septicemia  was  caused  by  a  microblc  invasion 
from  where  the  kiiik  In  the  bowel  occurred, 
"where  there  was  evidence  of  inflammation, 
deposits  of  fibrin,  and  adhesions,"  and  tes- 
tified that— 

'"niere  are  numerous  causes  for  kinks  in  the 
bowel,  one  of  which  is  injury,  traumatism,  and 
strain,"  unnatural  peristalsis,  meaning  "worm- 
like action  of  the  bowels."  "E>xce88ive  laxatives 
will  sometimes  cause  the  same  thing.  Q.  Doc- 
tor, you  may  state  whether  or  not  under  this 
statement  of  facts  the  kink  in  the  bowel,  such 
as  you  found  and  discovered  there  on  poet  mor- 
tem, could  have  been  produced — that  Is,  where 
a  man  thirty-two  years  of  age,  weighing  one 
hundred  and  forty  or  one  hundred  and  forty- 
five  pounds,  five  feet  eight  inches  high,  engaged 
In  carrying  baskets  of  ashes  weighing  from  one 
hundred  and  one  hundred  and  fifty  pounds,  by 
boldlng  the  basket  against  hia  abdomen,  and 


carrying  It  forty  feet  to  a  wagon,  and  drop- 
ping it  into  the  wagon— whether  that  could  have 
produced  a  kink  of  the  bowel  such  as  yon  de- 
scribe. A.  Such  a  condition  could  liave  been 
produced  in  that  way." 

On  cross-examination  be  testifled  that  the 
loop  In  the  bowel  conld  have  been  caused  by 
carrying  heavy  weight,  although  he  could 
not  tell  It,  and — 

"That  there  are  instances  on  record  of  the 
same  conditions  producing  the  same  results.  Q. 
That  is  an  unusual  strain  upon  the  muscles?  .A. 
I  judge  it  is  more  of  a  twist  that  one  gets  into, 
would  be  required-  to  do  that  than  ordinary  lift- 
ing. Q.  That  is  the  twisting  of  the  muscles  in 
an  unusual  position?  A.  A  pressure  on  the  ab- 
dominal contents." 
* 

He  thought  a  kink  might  be  caused  by  "In- 
creased vermicular  action  of  the  bowels,"  or 
by  the  "natural  spasmodic  movement  of  the 
bowels,"  or  "from  a  weakness  In  the  wall  of 
the  gut,"  or  "from  gas  formation,"  as  from 
"fermentation  of  food  or  other  things,"  or 
"eternal  vlolMice,"  or  from  "injuries." 

"Q.  If  there  were  peritonitis  or  septicemia  in 
the  bowel,  it  might  cause  the4oop  in  the  bowel, 
might  it  not?  A.  Well,  a  loop  might  occur  with 
those  conditions.  I  don't  say  that  it  would  be 
the  cause  of  it,  but  it  might  occur  with  it ;  that 
the  inflammation  would  be  produced  by  the 
loop,  and  that,  if  peritonitis  with  the  resulting 
fiuids  thrown  out,  it  would  be  possible  for  that 
to  glue  itself  on  or  to  l>ecome  adhered  and  so 
kink." 

Dr.  Smith  also  testifled  as  an  expert,  and 
thought  that  the  mere  carrying  of  the  ashes 
would  not  "ordinarily  cause  decedent  any 
trouble" 

A  hypothetical  question  reciting  the  facts 
was  then  propounded  to  the  witness,  and  he 
was  aidced: 

"What  do  you  say,  in  your  judgment,  as  to 
whether.  In  the  carrying  of  the  ashes,  he  in  some 
way  injured  the  intestines?  A.  My  opinion 
would  be  there  must  be  some  external  cause  that 
produced  the  conditions  described." 

The  doctor  was  then  asked  to  Iwse  his 
opinion  on  the  assumption  that  deceased  was 
in  good  health,  a  man  of  32  years,  engaged 
in  moving  ashes,  as  he  waa^  carrying  them 
la  a  tub,  resting  against  his  abdomen,  from 
the '  window  to  the  sidewalk,  and  up  the 
iKMirds  which  stretched  to  the  reach  of  the 
wagon,  and  that  the  post  mortem  revealed  a 
kink  in  the  bowel,  what  he  would  say  pro- 
duced that  condition  of  the , bowel  at  that 
point  He  answered  that  "it  would  require 
some  quick  move,  slip,  other  than  ordinary 
handling  of  a  basket  to  produce  that  con- 
dition." The  answer  was  stricken  out  on 
motion,  and  the  question  being  repeated,  wit- 
ness answered,  "The  labor  that  he  was  en- 
gaged in."  Objection  as  a  conclusion  of  wit- 
ness on  a  matter  not  the  subject  of  expert 
testimony,  and  incompetent  liecause  an  Inva- 
sion of  the  province  of  the  Jury  la  calling  tor 
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an  ultlinate  fact,  was  overruled,  and  a  motion 
to  strike  out  on  these  grounds  was  sustained. 
[1,  2]  The  physician  agreed  that  the  loop 
of  the  bowel  was  the  primary  cause  resulting 
in  septicemia  which  produced  other  condi- 
tions mentioned.  From  tblf>  evidence,  then, 
the  Jury  might  have  found  that  when  Budde 
began  tbe  removal  of  the  ashes  he  was  sound 
In  body ;  that  within  a  few  minntes  after  he 
ceased  work  at  noon  he  was  afflicted  with 
great  pain  in  the  abdomen,  over  the  central 
portion  of  which  there  was  "a  little  dis- 
coloration" ;  that  his  bowel  had  in  some  man- 
ner become  looped,  and  that  thi|i  was  the 
cause  of  his  death.  While  such  looping  may 
have  been  caused  otherwise,  the  physicians 
were  of  tbe  opinion  that  in  this  case  It  was 
due  to  external  violence.  Such  opinions  were 
hdd  admissible  in  State  v.  Hessenius,  165 
Iowa.  416, 146  N.  W.  58,  L.  K.  A.  1915A,  1078. 
Of  course,  an  expert  may  not  express  an 
opinion  as  to  what  produced  the  kink  in  the 
bowel,  as  was  in  substance  asked  Dr.  Smith, 
for  that  was  precisely  what  the  Jury  were 
to  detenuine,  and  was  not  the  subject  of  oc- 
pert  evidence.  Such  was  the  h<Hdlng  in 
Sever  v.  it.  A  St.  U  By.,  106  Iowa,  664,  137 
N.  W.  S87,  44  L.  R.  A.  (N.  8.)  1200,  and  other 
like  dedskma  The  Jury,  then,  might  have 
oonClnded  that  the  loop  of  the  bowel  was 
consequent  on  some  external  .violenoe,  and 
that,  as  deceased  was  In  apparent  good  health 
In  the  morning,  he  suffered  from  such  vio- 
lence in  the  forenoon  of  May  30th,  and  while 
he  was  engaged  In  moving  tbe  wagon  or 
carrying  the  ashes.  But  such  work  ordinari- 
ly would  not  produce  such  a  result  As  sug- 
gested by  Dr.  Dennlson  in  answer  to  the  quea- 
don,  "That  is  an  unusual  strain  upcm  the 
muscles?  A.  I  Judge  it  Is  more  of  a  twist 
Uiat  one  gets  into,  would  be  required  to  do 
that  than  ordinary  lifting.  Q.  That  Is  twist- 
ing of  the  muscles  In  an  unuaual  pntftlcm? 
A.  A  pressure  on  the  abdcmiinal  contents." 
It  certainly  was  competent  tor  an  expert  to 
explain  how  or  in  what  manner  the  loop  at 
the  bowel  might  have  been  caused.  If  by 
some  twist  of  the  muscles  of  the  abdomen  or 
slip  or  other  happening  the  loop  was  caused, 
this  could  not  well  have  been  intentional  or 
by  design,  and  might  have  beat  found  to 
have  been  accidental.  In  other  words,  If 
what  deceased  was  shown  to  have  been  doing 
would  not  of  Itsdf  have  caused  the  injury, 
and  it  was  produced  by  external  violence, 
as  might  have  been  found,  then  something 
out  of  the  ordinary — that  is,  unusual — must 
have  happened  to  have  produced  the  result 
nie  case,  as  we  tiiink,  falls  fairly  within 
tbe  principle  of  United  States  Mutual  Acci- 
dent Association  v.  Barry,  181  U.  8.  100,  9 
Sup.  Ct.  735,  33  U  Ed.  60.  It  appears  that 
I>r.  Barry,  In  leaving  a  raOway  station  plat- 
form. Jumped  to  the  ground  below,  a  dis- 
tance of  four  or  five  feet  In  some  way, 
not  shown  by  any  direct  proof,  he  sustained 
a  Jar  which  it  was  claimed  caused  an  injury 
169  N.W.-49 


to  his  bowels,  resulting  in  death;  and  al- 
though there  was  no  testimony  that  he  slip- 
ped or  fell,  or  that  he  alighted  in  any  other 
manner  than  intended.  It  was  held  that  the 
Jury  was  at  liberty  to  find  that  by  some  un- 
expected or  unforeseen  or  Involuntary  move- 
ment of  his  body  in  the  course  of  his  descent 
to  the  ground  the  injury  was  caused.  As  to 
the  sufficiency  of  tbe  evidence  to  support 
a  finding  that  the  injury  was  accidental,  the 
court  said : 

"It  must  be  presumed  not  only  that  the  de- 
ceased intended  to  alight  safely,  but  thought  that 
he  would.  The  jury  were,  on  all  the  evidence,  at 
liberty  to  say  that  it  was  an  accident  that  he 
did  not.  The  court  properly  instructed  them 
that  the  Jumping  off  the  platform  was  the  means 
by  which  the  injury,  If  any  was  sustained,  was 
caused ;  that  tlie  question  was  whether  there 
was  anything  accidental,  unforeseen,  involun- 
tary, unexpected,  in  tiie  act  of  jumping,  from  the 
time  the  deceased  left  the  platform  until  he 
alighted  on  the  ground ;  that  the  term  'acciden- 
tal' was  used  in  the  policy  in  its  ordinary,  popu- 
lar sense,  as  meaning  'happening  by  chance ;  un- 
expectedly taking  place;  not  according  to  the 
usual  course  of  things,  or  not  as  expected ;'  that, 
if  a  result  is  such  as  foIlowB  from  ordinary 
means,  voluntarily  employed,  .in  a  not  unusual 
or  unexpected  way,  it  cannot  be  called  a  re- 
sult effected  by  aocideotal  means;  but  that  if, 
in  the  act  which  precedes  the  injury,  something 
unforeseen,  unexpected,  unusual  occurs,  which 
produces  the  injury,  then  the  injury  lias  result- 
ed through  accidental  means.  The  jury  were 
further  told,  no  exception  being  taken,  that  in 
considering  the  case  they  ought  not  to  adopt  the- 
ories without  proof,  or  substitute  bare  posEdbil- 
ity  for  positive  evidence  of  facts  testified  to  by 
credible  witnesses;  that  where  the  weight  of 
credible  testimony  proved  the  existence  of  a 
fact,  it  should  be  accepted  as  a  fact  In  the 
case;  but  that  where,  if  at  all.  proof  was  want- 
ing, and  the  deficiency  remained  throughout  the 
case,  the  allegation  of  fact  should  not  be  deemed 
esUbUshed." 

In  Martin  t.  Travelers'  Insurance  Oo.,  1 
Fost  &  F.  506,  the  Insured  In  the  course  of 
his  business  lifted  a  heavy  weight  and  In- 
jured his  spine.  Recovery  was  permitted 
over  objections  that  he  had  not  sustained  the 
injury  by  reason  of  an  accident.  This  was  a 
case  at  nisi  prius,  but  is  cited  with  approval 
In  the  opinion  in  the  Barry  Cbse.  See,  also. 
North  American  Life  &  Accident  Ins.  Oo.  r. 
Burroughs,  69  Pa.  43,  8  Am.  Rep.  212;  Lldt- 
leider  v.  Iowa  State  Traveling  Men's  Ass'n, 
166  N.  W.  868. 

In  Standard  life  ft  Accident  Ins.  Oo.  v. 
SchmalU,  66  Ark.  588,  68  S.  W.  40,  74  Am. 
St  Rep.  112,  It  ai^ieared  that  the  assured. 
Schmaltz,  was  a  strong,  healthy  man,  weighs 
ing  about  170  pounds;  that  he  was  a  rail- 
road machinist,  and  had  been  for  several 
years,  and  had  frequently  lifted  cylinder 
heads  fiom  tlie  engines  without  accident  or 
injury;  that  this  wa.s  usually  done  by  machin- 
ists so  employed,  and  not  a  dangerous  under- 
taking. On  the  day  in  question  the  cylinder 
was  unusually  warm,  tuid  he  used  some  waste 
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to  protect  his  bands.  As  the  head  stuck,  he 
picked  ap  a  steel  bar  and  removed  it;  Im- 
mediately dropping  the  bar,  he  caught  the 
cylinder  head  as  quickly  as  he  could  In  or- 
der to  prevent  It  from  falling,  and  while  he 
was  in  a  stooping  position,  standing  on  his 
toes.  He  was  Immediately  taken  sick,  his 
stomach  filling  with  blood,  which  he  vomited 
In  great  quantities,  and  his  face  became  pale, 
and  he  suffered  pain,  and  death  resulted,  as 
was  testified  by  his  physician,  from  the  rup- 
ture of  a  blood  vessel  In  bis  stomach.  From 
this  evidence  the  court  held  that  there  was 
sufficient  evidence  to  sustain  the  verdict  as 
to  the  means  of  death  being  accidental,  the 
court  declaAng  that  the  facts  were  similar 
to  those  In  the  Barry  Case. 

In  Horsfall  v.  Pacific  Mutual  Life  Ins,  Ck)., 
32  Wash.  182,  72  Pac.  1028,  63  li.  R.  A.  425v 
9S  Am.  Bt  R^.  S46,  the  insured  was  a  strong 
and  apparently  healthy  man  of  58,  accus- 
tomed to  lift  from  200  to  250  pounds  without 
difficulty,  and  Immediately  after  he  had  lift- 
ed one  end  of  a  bar  weighing  from  350  to 
400  pounds  he  became  sick  and  "deathly 
pale."  His  extremities  became  cold;  perspira- 
tJoa  stood  on  his  face.  The  exertion  had 
caused  vi<ri«it  dilation  of  tlie  heart.  The 
court  held  that — 

"The  result  certainly  was  unexpected.  It  did 
not  take  place  according  to  the  usnal  course  of 
things.  If,  Instead  •  *  •  of  the  mnsclea  of 
the  heart,  the  deceased  had  sprained  the  muscles 
of  his  back,  or  arm,  or  ankle,  it  certainly  coald 
not  have  been  reasonably  claimed  that  the  re- 
sult was  not  due  to  accident.  The  fact  that 
the  heart  was  dilated  or  ruptured  was  none  the 
less  an  accident,  according  to  the  usual  accepta- 
tion of  the  term,  and  according  to  the  definition 
above  given.  We  think  the  evidence  shows  an 
accident  within  the  meaning  of  the  policy."  ' 

In  Atlanta  Accident  Association  y.  Alexan- 
der, 104  Oa.  709,  30  8.  E.  039,  42  L.  R.  A.  188, 
the  insured  was  a  hale,  hearty  man,  whose 
occupation  was  that  of  a  blacksmith.  He  had 
occasion!  to  use  ^.  heavy  sledge-hammer,  and 
bad  done  so  many  times  in  the  course  of 
business.  On  the  occasion  in  question,  in 
striking  a  slantlog  blow,  he  suddenly  felt  a 
severe  pain  in  tbe  lower  part  of  his  abdo- 
men. The  injury  proved  to  be  a  rupture, 
producingi  hernia,  which  injury  resulted  in 
death  after  a  few  days.  In  holding  that  a 
case  was  made  out  for  the  Jury,  the  court 
said: 

"Taking  all  the  facts  together,  the  fact  of 
.his  previous  good  health,  the  fact  that  he  bad 
many  times  before  used  the  hammer,  the  sud- 
den pain  after  the  blow  of  the  hammer,  and  oth- 
er facts  which  appeared,  the  jury  could  proper- 
ly infer  that  the  act  which  preceded  the  injury 
was  something  unforeseen,  unexpected,  and  mi- 
usual,  and  that  the  injury  resulted  directly  and 
immediately  from  such  act,  and  was  therefore 
produced  by  external,  violent,  and  accidental 
means." 

In  Ludwig  v.  Preferred  Accident  Ins.  Co., 
113  Minn.  510,  130  N.  W.  6,  the  insured  ap- 


IKsars  to  have  been  withont  physical  Infirmi- 
ties, and  daring  the  fifth  or  sixth  Inning  in 
a  game  of  baseball  attempted  to  "steal  sec- 
ond," and  slid  head  foremost  on  his  stomach 
the  last  nine  or  ten  feet  of  the  distance, 
stopping  with  his  stomach  over  and  upon  the 
second  base,  which  consisted  of  a  pieee  of 
cement  sidewalk  paving  block  or  slab,  about 
two  ln(4)es  thick  and  twelve  inches  square, 
rough  on  one  edge  and  smooth  on  the  others. 
He  was  declared  out,  and,  according  to  some 
testimony,  "stopped  with  his  arms  across  his 
stomach."  In  walking  back  he  Indicated  that 
he  was  hurt  and  where,  but  conHnaed  to 
play  until  the  end  of  the  game,  though  mani- 
festing pain.  A  day  or  two  later  a  physician 
was  called.  He  gradually  grew  worse,  un- 
til he  was  taken  to  a  hospital  and  operated 
on  for  appendicitis.  Death  resulted  from 
septic  peritonitis.  The  autopsy  revealed  a 
gangrenous  condition  of  the  appendix.  Two 
enteroliths  or  concretions  of  stony  formation, 
eomx>osed  of  hardened  fecal  matto-,  were 
found  to  be  where  the  appendix  was  ruptur- 
ed. More  than  a  year  previous  he  had  con- 
sulted a  physician,  who  found  some  tender- 
ness bver  the  region  of  the  appendix,  and  that 
he  was  sufTering  from  a  mild  case  of  appen- 
dicitis, catarrhal  in  nature.  Upon  the  ad- 
ministration of  a  laxative  the  difficulty 
eeoned  to  havie  at  least  subsided.  An  In- 
stmctlon  that  if  the  "fall  on  the  cemedt  slab 
on  the  base  is  by  yon  found  by  a  fair  pre- 
ponderance, of  evidenoe  to  be  such  exciting 
cause,  and  to  be  external,  violent,  and  ac- 
cidental injury,  the  amount  of  the  policy 
would  become  payable  on  the  proper  notice 
and  proof  being  made,"  was  approved. 

These  authorities  amply  sustain  our  con- 
clusion that  a  jary  might  have  found  the 
death  of  Budde  to  have  been  caused  by  ex- 
ternal, violent,  and  accidental  means. 

The  holding  in  Feder  v.  Iowa  State  Travel- 
ing Men's  Ass'n,  107  Iowa,  538.  78  N.  W. 
252,  43  L.  R.  A.  663,  70  Am.  Bt  Rep.  212, 
save  on  careful  reading,  would  seem  adverse 
to  this  conclusion ;  but  there  the  assured  was 
suffering  from  tuberculosis,  and,  though  his 
health  had  been  imi»oved  by  treatment,  he 
was  still  in  a  debilitated  condition.  Prepar- 
atory to  leaving  the  room  In  which  he  was, 
he  went  to  the  window  to  dose  the  shutters, 
and,  in  attempting  to  do  so,  stood  on  bis 
toes,  and  reached  over  the  chair  toward  the 
shutter,  and,  as  he  did  so,  blood  began  to 
flow  from  his  mouth.  He  died  within  a  few 
minutea  Manifestly,  he  was  incapable  of 
making  much  effort  physically  without  sub- 
jecting himself  to  injury.  The  ^ort  to 
close  the  shutters,  which  could  not  have  re- 
quired mvtdi  exertion,  ruptured  the  artery. 
So  tar  as  it  appears,-  he  may  not  ever  have 
made  such  an  undertaking  before.  These 
facts  distinguish  the  case  from  that  at  bar. 
Here  the  deceased  was  in  good  health  and 
strong,  and  engaged  in  manual  labor  such 
as  he  was  accustomed  to  perform.  He  suf- 
fered an  injury,  which  the  Jury  might  have 
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ftraad  to  have  been  produced  by  external 
violence,  and  not  likely  to  bappen  la  tbe 
work  In  which  he  was  engaged,  and  might 
bave  reached  the  conclusion  that  the  injury 
was  accidental.  The  court  erred  In  directing 
the  Jury  to  return  a  verdict  for  defendant 

[3]  n.  SteU  teatlfled  that  be  and  Budde 
quit  work  at  aGbut  12,  and  went  to  dinner; 
that  he  noticed  nothing  wrong  with  him,  but 
that  when  he  next  saw  him  at  1  o'clock  he 
"looked  kind  of  pole,"  and  "like  he  was  eick. 
Q.  Now,  without  stating  what  Mr.  Budde 
mid  to  you,  you  may  state  whether  or  not 
he  made  any  cwnplaint  at  that  time  as  to 
whether  he  was  suffering  pain  or  otherwise. 
A.  He  didn't  say  anything  to  me.  He  was 
suffering  paA;  tout  be  said  he  had  a  rupture 
in  his  side;  be  tliought  he  got  It  loading 
ashes." 

Defendant  moved  to  strike  out  this  an- 
tmer  as  a  merely  voluntary  statement,  bear- 
say,  and  for  that  reason  Incompetent  as  a 
setf-servlng  declaration.  This  motion  was 
sustained.  A  like  ruling  was  made  in  tbe 
course  of  the  examination  of  a ,  brother  of 
deceased.  Both  rulings  are  to  be  approved, 
on  the  grounds  that  the  answers  disclose  that 
tbe  assured  was  merely  expressing  an  opln- 
loa  as  to  how  he  was  Injured,  and  In  any 
event  relating  a  past  happening.  Tbe  au- 
thorities are  agreed  that  In  these  drcum- 
stancea  what  may  be  said  is  not  to  be  re- 
garded as  part  of  the  res  geste. 

Reversed. 

PRESTON,   a    J.,   and  WEAVER.   GAI- 
NOR,  and  STEVENS,  JJ.,  concur. 
BiVANS,  J.,  takes  no  part     . 

SAUNOER,  J.  (dlssenUog).  I.  Tbe  de- 
fendant issued  a  policy  to  decedent  agree- 
ing to  indemnify  "against  loss  of  life  result- 
ing from  bodily  Injuries  effect^  directly  and 
independently  of  all  other  causes  through  ex- 
ternal, violent,  and  accidental  means."  The 
first  difference  that  conatraina  me  to  differ 
from  tbe  majority  Is  its  holding  that  it  is  Im- 
material whether  decedent  was  Injured  as  his 
petition  declares,  and  that  it  is  sufficient  to 
make  a  case  for  a  jury  If,  no  matter  uiwn 
what  the  petition  plants  itself,  there  is  evi- 
dence that  decedent  sustained  any  bodily  In- 
Jury  effected  solely  through  external,  vio- 
lent, and  accidental  means.  This  view  of  tbe 
majority  would  make  It  unnecessary  to  In- 
quire upon  what  ground  the  petition  seeks  a 
recovery.  Cbnsistently  enough,  the  majority 
opinion  makes  no  claim  that  there  is  any 
evidence  that  bodily  injury  was  effected  by 
tbe  causes  declared  on  In  tbe  petition,  1.  e., 
that  decedent  was  Injured  either  through  car- 
rying ashes  or  helping  shift  the  position  of 
a  wagon;  no  claim  that  thereby  decedent 
"slipped  and  strained  himself."  In  one  word, 
the  first  difference  between  us  is  that,  in 
my  opinion,  tbe  plaintiff  made  no  case  for 
a  jury  unless  he  had  some  evidence  that  de- 


cedent slipped  and  strained  himself  either  by 
carrying  asbea  or  helping  slilft  the  position 
of  the  wagon,  while  the  majority  holds  that 
the  allegations  of  the  petition  which  thus 
limit  the  suit  of  the  plaintiff  are  Immaterial, 
that  a  case  for  a  jury  was  made  out  on  this 
head  by  merely  adducing  evidence  that  dece- 
dent did  carry  ashes  and  did  help  shift  the 
position  of  the  wagon,  that  some  hours  there- 
after he  who  had  been  healthy  before  became 
sick,  that  in  the  course  of  some  two  months 
be  died,  and  that  an  autopsy  disclosed  con- 
ditions alleged  in  tbe  petition  and  others  not 
alleged  therein.  The  attitude  of  the  ma- 
jority is  that  for  ttils  day  and  date  only  there 
shall  be  a  dispensation  absolving  this  plain- 
tiff from  supporting  his  plea  by  tbe  proof. 
If  there  be  no  evidence  of  a  slip,  there  can 
be  no  evidence  that  a  strain  resulted  from  a 
slip,  or  that  conditions  subsequently  de- 
veloped were  due  to  a  slip.  If,  on  an  allega- 
tion that  life  waa  lost  because  carrying  ashes 
or  helping  shift  the  position  of  a  wagon  ef- 
fteted  a  strain  or  sUp,  the  plaintiff  may  go 
to  a  jury  without  any  evidence  of  the  matters 
alleged,  and  have  a  verdict  on  evidence  that 
something  other  than  alleged  Injured  the  de- 
cedent, then  manifestly  plaintiff  has  a  re- 
covery without  any  evidence  of  the  case  that 
he  has  brought  into  court.  If  that  is  the 
law  then  plaintiff  need  net  file  a  petition 
at  all,  and  may  have  a  verdict  by  exhibiting 
his  policy.  Should  be  go  through  the  useless 
formality  of  filing  a  petition,  he  need  but 
allege  that  decedent  came  to  his  death  by 
"some"  accidental  means,  and,  if  defendant 
move  for  more  specific  statement,  his  motion 
should  be  overruled,  Or  plaintiff  may  allege 
tbat  decedent  came  to  his  death  because  of 
the  explosion  of  a  revolver,  and  have  verdict 
on  proof  that  the  cause  of  death  was  being 
struck  by  a  brick  that  had  fallen  from  a 
building;  for  both  are  accidental  means  of 
Injury  and  within  the  policy.  With  one 
stroke  of  the  pen  the  majority  has  ruled  that 
one  who  defends  a  suit  on  a  policy  is  not 
entitled  to  prepare  for  trial;  for  he  may  not 
stop  his  investigation  when  he  Is  satisfied 
that  plaintiff  cannot  sustain  his  petition,  but 
must  do  the  best  he  may  to  meet  evidence  not 
foreshadowed  by  the  petition  after  sn(di  evi- 
dence Is  put  in  on  the  trial.  On  this  rule  be 
may,  of  course,  not  move  for  a  continuance 
on  the  ground  of  surprise,  because  it  Is  his 
duty  to  assume  that  the  petition  vrfll  be  cast 
aside,  and  to  prepare  to  meet  any  and  all 
things  that  make  liability  on  the  policy  with- 
out reference  to  the  limitations  in  the  peti- 
tion. The  rule  allowing  amendment  to  meet 
the  proof  no  longer  exists.  What  need  to  so 
amend  when  there  may  be  recovery  without 
amending.  On  the  reasoning  of  the  ma- 
jority, sbould  a  defendant  In  a  suit  on  irallcy 
set  it  out  and  select  two  from  ten  bases  of 
forfeiture  therein  contained  he  may  avoid  the 
policy,  though  he  failed  to  prove  these  two,  if 
he  proved  one  or  more  of  the  other  eight  The 
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majority  overrules  Honaghan  t.  Tns.  Co.,  188 
N.  W.  892,  without  mentioning  It,  and  gives 
to  that  case  also  the  effect  of  a  stamp  on  a 
railroad  ticket  that  the  same  Is  good  for  that 
day  and  date  only.  In  that  case  the  exact 
holding  is  that,  no  matter  how  liable  the  de- 
fendant might  be,  a  directed  verdict  In  his 
favor  will  be  afflrmed  if  clalmi  against  bim 
has  been  restricted  by  the  pleadings  of  the 
plaintiff  and  the  concession  of  his  counsel 
as  to  what  In  the  pleadings  is  relied  upon 
for  the  right  to  recover,  and  there  is  no  evi- 
dence to  support  the  claim  of  the  pleading  as 
thus  restricted. 

To  the  same  effect,  and,  in  effect,  overruled 
by  the  majority  without  mention,  Is  Doyle  v. 
Wilcockson,  169  N.  W.  244;  Gibson  v.  Legion 
of  Honor,  178  Iowa,  1166,  150  N.  W.  639; 
Ball  V.  Davenport,  170  Iowa,  33,  162  N.  "W. 
.69;  Seymour  v.  Railway,  164  N.  W.  862; 
Koontz  V.  Bank,  166  N.  W.  709;  and  Thomas 
V.  Long,  166  N.  W.  28T.  Indeed,  the  majority 
overrules  ten  thousand  decisions  and  every 
text  on  the  subject  of  plea  and  proof.  I  could 
well  be  accused  of  pedantry  for  Indulging  In 
elaborate  argura»it  or  citation  on  the  prox>- 
ositlon  that  the  recovery  Is  limited  by  the 
petition,  and  cannot  be  had  without  proof  of 
the  petition,  were  I  not  Justified  in  so  doing 
by  the  astonishing  fact  that  the  majority 
has  diallenged  and  destroyed  this  rule.  In 
the  last  analysis,  the  opinion  recurs  in  type 
to  that  apocryirtial  Irish  Jury  that  found  the 
defendant  guilty  of  murder,  thtiugh  the  alleg- 
ed corpse  walked  into  the  courtroom  before 
the  Jury  retired,  and  who  explained  the  ver^ 
diet  with  a  statement  that  the  Jury  knew  the 
defendant  had  stolen  a  widow's  cow. 

la.  It  follows  no  opinion  testimony  to  the 
effect  that  conditions  found  on  the  autopsy 
were  due  to  "some"  external  cause  is  of 
weight,  and  that  it  is  of  no  importance  that 
the  spleen  was  hard  and  considerably  en- 
larged— neither  spleen  or  any  injury  to  it  Is 
mentioned  in  the  petition.  So  of  a  kink  found 
in  the  boweL  Moreover,  If  this  lack  of  plea 
as  to  the  kink  is  waived  for  the  sake  of  the 
argimient,  still  the  evidence  that  the  kink 
was  found  is  of  no  probative  weight,  because 
the  cause  of  the  kink  is  left  in  equipoise.  The 
witnesses  for  plaintiff  say  the  kink  might  nat- 
urally be  produced  not  only  by  some  strain  or 
anything  that  happened  in  the  work  that  dece- 
dent did,  but  could  as  well  be  produced  by 
an  ulcer,  or  because  the  mucous  surface  of 
some  portion  of  the  bow^  had  been  injured, 
or  bsr  any  ctmdition  that  would  produce  an 
inflammatory  change  in  the  intestines,  caus- 
ing inUammation  through  contractions,  or 
by  something  like  unnatural  peristalsis,  or 
the  taking  of  excessive  laxatives,  or  from  a 
spasmodic  movement  of  the  bowel  without 
outward  cause  of  any  kind,  or  from  weakness 
In  the  wall  of  the  gut  in  that  part,  or  by 
gases  or  gas  formations  due  to  fermentation 
of  food,  and  other  things. 

II.    The  next  difference  is  because,  in  my 


opinion,  the  majority  bolds  tbat  plaintiff 
had  a  Jury  case  on  an  allegation  that  an  ab- 
scess of  the  pancreas  was  the  sole  cause  of 
death,  although  thiere  is  no  evidence  that 
either  sudi  abscess  or  anything  else  was  the 
sole  or  any  cause  of  the  death.  I  do  not  un- 
derstand It  to  be  matter  of  common  knowl- 
edge that  any  abscess  of  the  pancreas  Is  nec- 
essarily lethal,  or  that  any  presumption  ex- 
ists that  it  was  any  cause  of  the  death.  If 
the  objection  that  other  things  found  on  the 
autopsy  are  not  pleaded  be  passed,  there  is 
no  evidence  that  these  were  the  sole  canse 
or  any  cause  of  the  death.  In  fact,  the  plain- 
tiff exxiended  all  his  force  on  proving  the 
cause  of  what  tbe  autopsy  disclosed  and 
made  no  effort  to  prove  the  f^Stlon  tfl  Qteoe 
to  the  death.  In  my  opinion  the  plaintiff 
should  be  defeated  because  he  has  no  evidence 
of  what  did  cause  the  death  of  his  assured, 
in.  On  the  theotr  of  the  opinioa  It  la 
Idle  to  consider  what  relevant  testimony  ttaere 
is.  But  I  think  the  inquiry  is  a  controlling 
one.  I  am  content  to  demur  to  the  facts  set 
out  In  the  opinion  of  the  majority,  and  think 
the  statement  of  facts  therein  la  demurrable 
on  the  ground  that  it  disposes  no  evidence 
tending  to  support  the  x>otltion.  The  opinion 
rightly  states  the  plea  to  be  that  throogh 
carrying  ashes  or  helping  diift  a  wagon  de- 
cedent "slipped  and  strained  himself,  pro- 
ducing an  abscess  of  the  pancreas,  which  re- 
sulted in  peritoneal  Inflammation  and  death." 
The  evidence  addressed  to  this  allegation 
is  that  decedent  di^  carry  ashes  in  a  tub 
with  the  tub  held  against  his  abdomen. 
The  only  eyewitness  mentions  no  slip,  thougji 
he  must  have  seen  It  had  one  occurred.  He 
says  that  the  wagon  weighed  twelve  to  fif- 
teen hundred  pounds,  tbat  they  slid  It  "over 
in  a  different  i>ositlon,"  and  tbe  witness  says 
they  "had  no  trouble  about  that,  moved  It 
easy;  the  ground  was  muddy  and  it  sllpi)ed 
over."  He  adds  that  decedent  made  no  com- 
plaint, and  returned  to  work  in  the  afternoon, 
worked  all  afternoon,  and  still  made  no  com- 
plaint The  only  other  testimony  is  that  de- 
cedent held  his  hand  on  his  stomach  during 
the  noon  hour,  and  declined  to  eat,  returned  to 
work,  went  to  a  doc.tor  that  evening,  and  there 
was  found  a  little  discoloration  over  the  cen- 
tral  portion  of  his  abdomen,  and  continuous 
rigidity  of  the  muscles,  and  that  muscular 
spasms  ensued ;  that  decedent,  who  had  been 
in  good  health  in  the  past,  never  became  well 
from  then  on;  that  he  died  in  about  two 
months ;  and  that  on  tbe  autopsy  an  abscess 
of  the  pancreas  was  found.  I  have  already 
said  all  I  care  to  about  the  fact  that  an  en- 
largement and  hardening  of  the  spleen  and  a 
kink  in  the  bowel  was  also  found.  I  am  not 
overlooking  tbat  the  condition  of  the  decedent 
might  be  some  evidence  tbat  he  had  suffer- 
ed a  strain  due  to  a  slip ;  but  have  to  say  that 
finding  an  abscess  of  the  pancreas,  or,  U 
you  please,  an  enlarged  and  hardened  spleen, 
and  a  kink  in  tbe  bowel,  confessedly  caus- 
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able  In  many  ways,  is  no  evidence  tbat  de- 
cedent .  ever  slipped,  and  tbereby  strained 
himself ;  and  tlmt  if  it  be,  since  the  testimony 
of  tlie  plalntlfT  excludes  tlie  possibility  of  a 
.slip  while  and  during  the  time  the  work  de- 
clared on  in  the  petition  was  done,  If  the 
condition  fonnd  be  any  evidence  ot  any  slip 
it  must  be  held  that  the  slip  did  not  occur 
during  the  work  and  at  the  time  fixed  in  the 
petition.  I  am  abidingly  of  the  opinion  that 
the  learned  trial  Judge  was  right  in  directing 
a  verdict  for  the  defoidant  \gM>n  the  ground 
expressed  by  him  that  there  was  no  evidence 
of  any  quick  Biov«nent  or  slip. 

IV.  There  could  not  well  be  a  more  effec- 
tive confession  of  error  than  is  furnished  by 
an  avoidance  argument  made  by  the  majority; 
tliat  is,  since  counsd  for  appellee  has  made 
no  argument  in  tUs  conrt  except  to  claim 
tliat  defendant  is  onder  no  liability,  appellee 
has  conceded  that  a  directed  verdict  is  er- 
roneous which  holds  that  there  is  no  liability 
under  the  petition.  If  one  assume  the  ruling 
below  was  tbat  there  was  no  liability,  that 
includes  holding  there  is  no  liability  on  the 
petition.  Were  that  so,  the  relief  due  on  ap* 
peal  would  be  to  limit  the  decision  below  to 
one  that  there  is  no  liability  on  the  jpetltion. 
If  counsel  for  appellee  made  no  argument, 
a  cwrect  judgment  would  not  be  annulled 
because  sudi  judgment  was  accompanied  by 
an  «*rDneous  judgment  And  so  of  a  claim 
in  argument  by  appellee  that  defendant  was 
under  no  liability.  The  most  that  could  ef- 
fect is  that  we  should  not  sustain  the  claim 
in  so  far  as  it  is  too  broad.  That  appellee 
claims  more  than  he  is  entitled  to  is  no  war- 
rant for  holding  he  has  conceded  away  what 
he  is  entitled  to.  The  majority  has  made  it 
the  safer  course  for  the  appellee  to  offer  no 
aid  to  the  court  The  sole  Justification  for 
resorting  to  such  a  startling  rule  of  appel- 
late practice  is  "any  port  In  a  storm." 


BOBBINS  V.  WEED.    (No.  32420.) 
(Supreme  Court  of  Iowa.     Dec.  14,  1918.) 

1.  Appiua  AND  Ebbox  9=>971(1)— Beview— 

DlSCKBTIOH— liEAniNO  QUXSTIOIfS. 

The  form  of  questions  la  a  matter  within  the 
discretion  of  the  trial  court  and  queatlons  as  to 
whether  defendant  whoee  motorcar  ran  down 
pistntiff,  attempted  to  turn  to  either  side,  or 
came  strai^t  on,  cannot  on  appeal,  be  treated 
as  justifying  reversal. 

2.  Daicaoes  «=9 166(2)— Pebsorai,  iNJxrRncs— 
Evidence. 

In  an  action  for  injury  received  by  plain- 
tiff when  ran  down  by  defendant's  motorcar, 
where  he  suffered  a  fracture  of  the  skull,  and 
was  unconscious  for  many  weeks,  medical  testi- 
mony as  to  the  fotnre  possibility  of  insanity  or 
epilepsy  was  admissible,  it  appearing  that  at 


the  time  of  trial  plaintiff  was  still  under  great 
disabUity. 

3.  Evidence  •s>>666— Mbdicai.  Testdcont— 
Basis  ov  OptNtON. 

In  an  action  for  personal  injnry,  the  fam- 
ily  physician,  who  had  treated  plaintiff's  fam- 
ily, and  had  frequent  opportunities  for  seeing 
plaintiff,  asked  to  state  big  observation  of  plain- 
tiff's state  of  health,  might  testify  that  plain- 
tiff was  a  well,  healthy  man,  though  he  had  nev- 
er treated  plaintiff  personally  for  any  illness. 

4.  Evidence  «=9222(2),  471(17)— Adkissiohs 
—Conclusions. 

In  an  action  for  injury  received  by  plaintiS 
when  be  was  mn  down  by  defendanf  b  motorcar, 
evidence  of  statements  by  defendant  that  he  was 
to  blame  for  the  accident  is  admissible  as  ad- 
missions, as  against  objection  that  it  involved 
opinion,  conclusion,  and  defendant's  conception 
of  legal  duty. 

5.  EviDBiiOK  #B9>248(1)— Adkissionb  bt  Wite. 

In  an  action  for  injories  received  when 
plaintiff  was  run  down  by  defendant's  motorcar, 
evidence  of  alleged  admissions  of  defendant's 
wife,  tbat  he  was  inexpert  in  the  handling  of 
bis  car,  and  was  driving  it  for  the  first  time, 
was  inadmissible. 

6.  Apfxai;  and   Ebbob   «=s>1063(l)  —  With- 
DuAwiNQ  Testihonx— Habiilebs  Ebbob. 

The  erroneous  admission  of  statements  by 
defendant's  wife  tiutt  he  was  driving  his  motor- 
car for  the  first  time  when  be  ran  down  plain- 
tiS was  cured,  where  the  evidence  was  specifical- 
ly withdrawn  from  the  jury,  and  thwe  was  oth- 
er competent  testimony  to  the  same  fact 

7.  Appeal  and  Ebbob  «=»882(14)— Review— 
BiQRT  TO  Complain  of  Ebbobs. 

Where  defendant  requested  an  instruction 
submitting  an  issue,  he  cannot  on  appeal  com- 
plain that  the  question  should  not  have  been 
submitted. 

8.  Tbial  «=>2!52(8)—In8Tbuctions— Evidence 
—Last  Oleab  Chance  Doctbine. 

In  an  action  by  plaintiff,  who  was  run  down 
by  defendant's  motorcar,  KtUd,  that  an  instruc- 
tion sobmltting  the  last  dear  chance  doctrine 
was  erroneous,  the  evidence  presenting  no  such 


9.  Appeal  and  Bbbob  «s>K)66  —  Review — 
Habmlebs  Ebbob. 
In  an  action  for  injury  received  by  plaiatifl 
when  run  down  l>y  defendant's  motorcar,  the 
giving  of  an  instruction  submitting  the  last  dear 
chance  doctrine  when  inapplicable  to  case  A«Id 
harmless,  though  erroueoue. 

1(K  Daicasbs  •a»130(3)— AIcasube  op  Damaq* 

B»— PEBfSONAI,  INJUBX. 

An  award  of  $6,000  in  favor  of  plaintiff, 
who  was  struck  by  defendant's  motorcar,  and 
suffered  a  fractured  skull,  which  caused  him  to 
be  a  long  time  unconscious  and  deranged  his 
mind,  held  not  excessive. 

Appeal    from    Superior    Court    of    Cedar 
Rapids;   C.  B.  Bobbins,  Judg& 

Suit  for   damages  for  personiil   injuries. 
While  driving  an  automobile  on  the  streets 
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ot  Cedar  Rapids  tbe  defendant  ran  over  the 
plaintiff  at  a  street  crossing,  whereby  plain- 
tiff was  severely  injured.    There  was  a  ver-j 
diet  for  tbe  plaintiff,  and  Judgment  entered 
thereon.    The  defendant  appeals.    Affirmed. 

Randall  &  Harding  and  Redmond  &.  Stew- 
art, all  of  Cedar  Rapids,  for  appellant. 

Grhnm,  Wheeler,  Elliott  &  Jay,  of  Cedar 
Rapids,  for  aMiellee. 

EVANS,  J.  Thirty  errors  are  specified  as 
grounds  of  reversal.  Manifestly  we  cannot 
conrider  them  in  detail  within  the  appropri- 
ate limits  of  an  opinion.  Tbe  accident  in 
question  occurred  at  2  p.  m.  on  September 
30th.  There  was  nothing  apparent  in  the 
surrounding  circumstances  to  Interfere  with 
visibility  or  audibility.  The  plaintiff  was 
crossing  Eleventh  street  at  a  regular  cross- 
ing. The  defendant  whs  driving  north  on 
the  same  street  and  ai^roaching  such  cross- 
ing. There  does  not  appear  to  have  been  any 
congestion  or  confusion  of  traffic.  The  plain- 
tiff had  so  crossed  the  street  as  to  be  within 
about  eight  feet  of  the  farther  curb.  Tbe  de- 
fendant was  driving  at  a  moderate  rate  of 
speed.  There  Is  no  apparent  reason  why  the 
defendant  could  not  have  avoided  the  plain- 
tiff, nor  any  why  tbe  plaintiff  could  not  have 
avoided  the  defendant.  Nevertheless  the 
collision  resulted  which  threw  tbe  plaintiff 
to  the  pav^nent  resulting  in  a  fracture  of 
tbe  base  of  tbe  skull.  The  defendant's  ver- 
sion of  the  Immediate  circumstances  of  tbe 
accident  is  that  be  undertook  to  pass  behind 
the  plaintiff,  that  Is,  to  the  left,  and  that  he 
drew  his  vehicle  to  that  side,  but  that  tbe 
plaintiff  suddenly  stepped  backward  three  or 
four  steps  right  in  front  of  bis  car.  This 
version  bad  tbe  corroboration  of  one  eye- 
witness. Tbe  version  offered  on  behalf  of  the 
plaintiff  was  that  tbe  defendant  drove  over 
him  recklessly  or  negligently  without  dis- 
covery of  danger  by  him,  and  that  tbe  de- 
fendant gave  him  no  warning  of  his  approach 
by  bom  or  otherwise.  Tbe  plaintiff  himself 
did  not  testify  aa  to  these  immediate  circnra- 
stances,  his  memory  thereof  having  been 
completely  obliterated  as  a  result  of  tbe  ac- 
cident. He  bad  no  recollection  of  any  events 
transpiring  within  three  days  prior  to  the 
accident,  nor  within  many  days  thereafter. 
This  version  offered  on  behalf  of  tbe  plain- 
tiff had  the  support  of  the  evidence  of  one 
eyewitness.  Under  this  version  the  plaintiff 
did  not  step  backward  in  front  of  the  de- 
fendant's automobile.  Tbe  only  material  con- 
flict in  tbe  evidence  appears  at  this  point. 

[1]  I.  Fourteen  of  the  errors  specified  as 
grounds  of  reversal  pertain  to  rulings  on  the 
admission  of  testimony.  Counsel  for  plain- 
tiff asked  the  witness  Miller  the  following 
questions: 

*'Q.  State  whether  you  saw— state  whether  or 
not  the  driver,  so  far  as  you  could  see,  attempt- 
ed  to  torn   to  either  side  for  the  purpose  of 


avoiding'  Mr.  Bobbins,  or  did  he  come  straight 
on?  A.  It  didn't  look  to  me  as  though  be  did. 
"Q.  State  whether  or  not  he  came  straight  on 
towards  Mr.  Robbins.  A.  I  think  he  came 
straight  on." 

Each  of  tbe  foregoing  qaestions  was  ob- 
jected to  as  leading  and  suggestive,  and  tbe 
objection  was  overroled.  Tbe  answers  are 
Indicated.  Tbe  ruling  is  now  diallenged. 
Tbe  form  of  each  question  was  within  the 
limits  of  the  discretion  of  the  trial  coart.  We 
see  nothing  either  In  the  mllng  or  In  the 
answers  elicited  wbicA  would  justify  a  re- 
versal of  the  case.  We  reacb  the  same  con- 
clusion as  to  an  alleged  leading  question  put 
to  tbe  witness  Dr.  Kranse. 

in  II.  Two  medical  witnesses  testtfled  on 
behalf  of  tbe  plaintiff.  It  appeared  that  tbe 
plaintiff  bad  suffered  a  firacture  of  tbe  base 
of  the  skull;  that  he  was  nnconsdous  for 
many  weeks;  that  a  trephining  operation  bad 
been  performed  upon  bis  sfcall :  that  be  was 
Irrational  for  a  long  time  while  at  the  bos- 
pltal,  even  after  recovering  apparent  con- 
sciousness ;  that  since  his  comparative  recov- 
ery and  return  from  tbe  hospital  he  had  irra- 
tional Intervals;  that  be  was  much  changed 
In  manner  and  temperament  and  that  he 
suffered  a  continual  headache,  and  more 
or  less  loss  of  Tnuscular  contr<rt.  Testimony 
was  elicited  from  each  of  the  medical  wit- 
nesses bearing  upon  tbe  fMure  probabUlties 
as  to  resulting  insanity  or  epilepsy.  All  this 
testimony  was  objected  to  on  many  grounds. 
Tbe  general  purport  Of  tbe  objections,  and 
the  present  complaint  is  that  it  was  mere 
speculation  and  guesswork  on  the  part  of  the 
witnesses.  The  degree  of  probability  was  of 
course  a  mere  opinion,  based,  however,  upon 
a  degree  of  expert  knowledge-  Wfe  think  tbe 
testimony  was  all  properly  received,  if  for 
no  other  reason  than  as  bearing  upon  tbe 
plaintiff's  future  recovery.  At  tbe  time  of 
the  trial  be  was  still  under  great  disability. 
Presumptively  this  would  continue  for  some 
length  of  time,  and  tbe  plaintiff  bad  tbe 
right  to  offer  expert  testimony  on  that  sub- 
ject. 

rs]  Dr.  Conn  bad  been  the  family  physician 
for  the  plaintiff  for  some  years,  and  bad 
visited  professionally  in  hla  home  many 
times.  At  the  time  of  tbe  accident  be  bad 
tbe  professional  care  of  a  member  of  the 
plaintiff's  family,  and  bad  been  making  dally 
visits  to  bis  patient  for  some  time  prerioos 
to  the  accident.  He  bad  never,  however, 
treated  tbe  plaintiff  himself  personally  for 
any  Illness.  He  was  asked  as  a  witness  to 
state  his  observation  of  tbe  plaintlfTs  state 
of  health.  Answering  such  question  he 
characterized  the  plaintiff  as  a  well,  bealthy 
man.  This  testimony  was  received  over  tbe 
objection  of  the  defeoidant,  and  error  is  laid 
upon  It  now.  The  argument  Is  that  tbe  wit- 
ness had  never  examined  the  plaintiff,  and 
that  no  hypothetical  question  was  put  to  him. 
Tbe  objection   is   hypercrltlcaL     Tbe  testl- 
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nM»y  timply  amounted  to  saytng  tbat  the 
doctor  had  observed  nothing  to  the  contrary. 
An  opportunity  for  observation  was  shown. 
If  the  defendant's  argwment  were  to  be  heed- 
ed, a  healthy  man  would  usually  find  It  Im- 
pos.slble  to  prove  his  good  health  upon  a 
past  date  for  want  of  a  medical  examination. 
Medical  examinations  are  usually  for  the 
sick,  and  not  for  the  healthy. 
■  [4]  III.  Certain  witnesses  were  examined 
on  behalf  of  plaintiff  who  testified  to  certain 
statements  mode  by  the  defendant  to  the 
effect  that  he  himself  was  to  blame  for  the 
accident.  This  line  of  testimony  was  object- 
ed to  and  the  adverse  mllng  Is  now  present- 
ed for  our  consideration.  The  argument  Is 
that  the  alleged  admission  of  the  defendant, 
If  any,  Involved  at  best  a  mere  opinion  or 
conclusion  on  his  own  part,  and  that  It  In- 
volved even  his  conc«^tlon  of  legal  duty  and 
liability.  It  Is  undoubtedly  true  that  a  man 
might  have  an  erroneous  ^iew  of  the  law  of 
liability  arising  out  of  an  accident,  and  that 
be  ralgbt  commit  hinpseUto  an  admission  of 
liability  which  would  not  necessarily  be 
binding  upon  him.  But  this  fact  would  not 
necessarily  render  evidence  of  such,  admis- 
sions inadmissible  in  evidence.  Taking  the 
testimony  as  true  the  statements  ascribed 
to  the  defendant  were  Inconsistent  with  his 
testimony  as'  to  the  circumstances  of  the 
accident.  If  the  accident  occurred  In  the 
manner  testified  to  by  him,  there  was  little 
occasion  for  his  saying  that  he  was  to  blame 
for  It.  The  testhnony  was  admissible  for 
this  reason. 

[5, 1]  IT.  Testimony  was  introduced  by  the 
plaintiff  of  alleged  admissions  made  by  the 
wife  of  the  defepdant.  The  substantial  part 
-of  these  admissions  was  that  the  defendant 
was  Inexpert  in  the  handling  of  his  car,  and 
was  driving  it  for  the  first  time.  The  ad- 
mission of  this  testimony  was  clearly  Im- 
proper. But  it  was  spedfically  withdrawn  by 
the  court  later,  and  the  Jury  specifically  In- 
structed to  disregard  the  same.  We  think 
this  was  a  sufficient  curing  of  the  error.  Ap- 
pellant urges  that  the  poison  bad  done  its 
work  before  the  evidence  was  withdrawn. 
But  the  evidence  at  its  worst  was  not  of  a 
very  venomous  nature.  The  only  damaging 
purported  fact  was  that  this  was  the  first 
time  defendant  bad  driven  his  car.  There 
was  other  appropriate  testimony  that  tended 
to  support  the  same  effect.  If  such  was  not 
the  fact  the  defendant  could  readily  have 
cured  all  erroneous  Impressions  pertaining 
thereto  by  a  direct  statement  In  his  own  be- 
half. Some  other  rulings  on  the  admission 
of  testimony  are  complained  of,  but  we  find 
none  of  them  more  meritorious  than  the  fore- 
going. 

[71  V.  Fourteen  specifications  of  error  per- 
tain to  the  instructions.  The  defendant  pre- 
sented eight  requested  instructions.  The  sub- 
stance of  several  of  these  requested  instruc- 
tions was  given  by  the  court  la  its  own  In- 


•trnctions.  The  others  were  properly  reCnsed. 
The  Instructions  given  by  the  court  were  In 
the  main  the  ustmlI  form  of  instructions  given 
In  this  class  of  cases.  We  find  some  com- 
plaint in  the  argument  oC  the  giving  of  in- 
struction 5  by  the  court.  This  Instruction 
submitted  to  the  Jury  the  qnestlon  whether 
the  defendant  was  negligent  in  faUing  to 
sound  his  horn.  The  complaint  is  tliat  that 
issue  should  not  have  been  submitted  at  all. 
This  is  a  departure  in  the  argument  from  the 
exceptions  made  to  the  instructions.  These 
exceptions  objected  to  the  generality  of  the 
instruction  and  its  lack  of  specification.  The 
defendant  presented  a  requested  Instruction 
on  this  subject,  which  was  a  request  for  the 
submission  of  such  issue.  The  defendant 
cannot  therefore  be  permitted  now  to  com- 
plain of  the  submission  of  the  issue. 

[8,  9]  Instruction  No.  6  submitted  the  ques- 
tion of  last  dear  chancei.  We  think  the  giv- 
ing of  this  Instruction  was  error  because 
there  was  nothing  In  the  evidence  which  ren- 
dered the  doctrine  applicable.  We  reach  the 
further  conclusion,  however,  that  the  error 
could  not  have  be«»  prejudicial.  The  de- 
cisive fact  point  in  the  case  was  whether  as 
testified  by  the  defendant  the  plaintiff  while 
watching  the  approach  of  the  defendant  and 
the  deflection  of  his  vehicle  to  the  left  stepped 
backward  in  front  of  him.  If  he  did  there 
was  no  ground  for  charging  '  negligence 
against  the  defendant.  If  he  did  not  there 
was  no  ground  for  charging  negligence 
against  the  plaintiff.  In  order  to  find  the 
defendant  liable  at  all  the  Jury  must  have 
found  that  the  plaintiff  did  not  step  back- 
ward in  front  of  him.  So  flndlAg  they  must 
accordingly  have  found  that  his  sole  negli- 
gence caused  the  accident.  On  the  other 
band,  if  the  plaintiff  was  guUty  of  contribu- 
tory negligence  there  was  no  cessation  of  Us 
negligence  up  to  the  moment  of  the  accident. 
The  culmination  of  his  negligence,  If  such, 
was  the  collision.  The  question  of  last  clear 
chanoe  was  therefore  Immaterial  and  in- 
applicable. However,  the  giving  of  the  in- 
struction was  clearly  nonprejudicial  to  the 
ddCendant.  It  took  nothing  from  his  defense 
and  added  no  weight  to  his  load.  The  Jury 
could  not  have  found  the  defendant  guilty  of 
negligence  without  finding  that  it  continued 
up  to  the  moment  of  collision.  Neither  coul(> 
it  have  found  that  the  plaintiff  was  guilty  of 
contributory  negligence  without  finding  that 
it  continued  up  to  the  moment  of  collision. 
Nor  could  it  have  found  tltat  both  parties 
were  negligent.  Under  the  evidence  the  col* 
lislon  was  clearly  the  result  of  the  negligence 
of  (»e,  and  not  of  both.  The  Jury  having 
.  s<4ved  the  question  of  credibility  in  favor  of 
the  plaintiff.  liaUlity  of  the  defendant  was 
necessarily  fixed. 

[It]  Complaint  is  also  made  of  certain  In- 
structions bearing  on  the  measure  of  damage. 
These  are  In  quite  usnal  form.    The  verdlet 
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of  the  inry  was  for  $5,000.  In  the  light  of 
the  evidence  It  was  In  no  sense  excesslva 
On  the  contrary  It  might  more  reasonaUy  be 
deemed  Inadequate  Clearly  the  defendant 
has  not  suffered  on  the  question  of  measure 
of  damages. 

Without  dealing  In  further  detail  with  the 
grounds  urged  for  reversal.  It  Is  sufficient  to 
say  that  our  examination  of  the  record  In 
the  light  of  the  argument  does  not  disclose 
prejudicial  error.  Tbe  Judgment  below  Is 
therefore  affirmed. 


PRESTON,  O.  J.,  and  LADD  and  SALIN- 
OEB,  JJ.,  concur. 


STATE  V.  BITTER  BOOT  VALLEY  IBB.  CX). 
,(No.  81T39.) 

(Supreme  Court  of  Iowa.    Dec.  14,  1918.) 

1.  COSPOBATIONS  «s>642(7)— FOBEION  COBPO- 

BATiONS  —  Right  to  Raise  Jubisdictionai. 

Question. 
Code,  {  1638,  prohibiting  a  foreign  corpo- 
ration, which  has  not  talcen  out  permit  to  do 
business,  from  exercising  any  right  or  privileg- 
es conferred  upon  corporations  until  it  has  done 
so,  does  not  prohibit  defendant  foreign  corpo- 
ration from  raising  question  by  its  special  ap- 
pearance as  to  jurisdiction  of  court. 

2.  OOBFOBATIOJ^S  9=>665(^— FoBEION  COBFO- 

BATtoNS— Plea  to  Jubisdiction. 
Wh^re  defendant  foreign  corporation  filed 
plea  to  jurisdiction,  also  motion,  supported  by 
affidavits,  to  quash  service  on  ground  persons 
served  as  its  agents  were  not  such,  the  form 
of  procedure  was  proper  to  determine  juris- 
diction of  defendant 

3.  Afpeabance  e^sQ{^)  —  Oenebal  Afpeab- 

ANCE— iJiriNO  OF  tLEA  TO  THE  MEBITS. 

Where  special  plea  to  jurisdiction,  or  mo- 
tion to  quash  service,  filed  by  defendant  foreign 
corporation,  stated  that  it  was  not  and  never 
had  been  transacting  business  in  the  state,  if 
such  sentence  was  a  plea  to  the  merits,  filing 
of  the  plea  amounted  to  a  general  appearance. 

4.  Afpeabance  ^=>9<4)  —  Genebal  ob  Spe- 
cial—Special  Plea  to  the  Jdeisdiction. 

Defendant  foreign  corporation's  special  plea 
to  jurisdiction,  alleging  it  was  not  and  never 
had  been  transacting  business  in  state,  held  not 
a  plea  to  the  merits,  defendant  having  an- 
nounced, and  pleading  showing  on  face,  it  was 
a  special  appearance,  as  trial  court  construed  it 

6.  Appeal  and  Ebbob  *=»1024(3)— ^Review— 
Finding  op  Tbial  Coubt  on  Affidavits. 
Though  defendant  foreign  corporation's  mc 
tion  to  quash  service- on  its  claimed  agents,  on 
ground  none  of  them  was  such,  was  heard  on 
affidavits,  some  weight  should  l>e  given  to  find- 
ing of  trial  court. 


6.  COBFOBATIONS  «a668(16>  —  FoBXieN  Cos- 

pobation— Service  op  Pbqcebs— Motion  tq 

QUABO— EvinENCE. 
Evidence  held  to  sustain  finding  of  trial 
court  that  none  of  three  claimed  agents  of  de- 
fendant foreign  corporation  was  such  to  render 
service  of  notice  upon  him  service  on  the 
company,  which  moved  to  quash  service. 

7.  Cobpobations  «=s>668(9)— Forkion  Cobpo- 
bations  — '  Service  of  Pbocess  —  Terhina-' 
tion  of  Agency. 

Any  relation  between  claimed  agents  of  de- 
fendant foreign  corporation  and  the  corpora- 
tion having  been  terminated  prior  to  service  of 
notices  upon  them  as  its  agents,  the  service 
was  ineffectual,  and  did  not  give  Jurisdiction. 

8.  Cobpobations  «=»668(16)— Fobeion  Cobpo- 
bation— Motion  to  Quash  Sebvtce— Gbobs- 

EaCAKINATION  OF  AmANIB— DiSCBETION. 

Discretion  of  trial  court  nnder  Code,  it 
3833,  4678,  heli  not  abused  in  denying  order  to 
compel  appearance  for  cross-examination  of  af- 
fiants supporting  defendant  foreign  corpora- 
tion's motion  to  quash  service  on  its  claimed 
agents,  on  ground  that  they  had  ceased  to  be 
such. 

Appeal  from  District  Court,  Linn  County; 
Jc^n  T.  Moffltt,  Judge. 

Defendant  appeared  specially  to  object  to 
the  Jurisdiction  of  the  court  because,  as  It 
alleged,  no  proper  notice  was  served.  The 
trial  court  sustained  the  defendant's  excep- 
tions, or  pleas  to  the  Jurisdiction,  and  the 
plaintiff  appeals.    Affirmed. 

Q.  P.  Llnvllle  and  Rickel  &  Dennis,  all  of 
Cedar  Rapids,  for  the  State. 

J.  M.  Grimm  and  J.  H.  Trewln,  both  of 
Cedar  Rapids,  and  George  W.  Miller,  of  Chi- 
cago, III.,  for  appellee. 

PRESTON,  O.  J.  The  case  was  submitted 
upon  affidavits  and  certain  exhibits.  But 
we  have  a  record  of  2S0  pages,  147  of  which 
are  abstracts  and  additional  abstract. 

This  Is  an  action  at  law  to  recover  forfei- 
tures Incurred  by  the  defendant,  as  plaintiff 
alleges,  for  a  violation  of  section  1639  of  the 
Code,  by  doing  business  In  Iowa,  as  plain- 
tiff says,  without  previously  obtaining  a  valid 
permit  from  the  state  for  that  purpose.  The 
defendant  is  a  foreign  corporation.  Plain- 
tiff asks  to  recover  forfeitures  In  the  amount 
of  $100,000.  The  petition,  filed  November  6, 
1914,  alleges  that  since  July  18,  1910,  de- 
fendant unlawfully  carried  aa  its  business 
of  selling  lands  located  In  Montana  to  dif- 
ferent parties;  that  It  had  done  business  at 
different  dtles  and  towns  in  the  state.  The 
trial  court  in  Its  ruling  did  not  pass  upon 
the  plalntitTs  right  to  recover  against  de- 
fendant by  reas<m  of  the  alleged  forfeiture 
incurred,  so  that  the  only  Issues  tried  In  the 
district  court  were  In  regard  to  certain  pleas 
to  the  Jurisdiction  of  the  court,  and  which 
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were  filed  by  tbe  defendant.  It  la  claimed 
tbat  Jariadlctlon  waa  obtained  by  aerrtoe  on 
tbiee  different  peraons,  each  of  wbom  It  la 
claimed  was  an  agmt  of  the  defendant.  Tbe 
persona  so  aerred  were  J.  W.  Laut^Un,  Frank 
Snouffer,  and  D.  E.  Oalbey.  Tbe  notice  <« 
Laughlin  waa  aerred  by  the  sheriff,  Novem- 
ber 6,  1914,  In  Llim  county;  tbe  notice  on 
Snonffer  was  served  by  tbe  sheriff  on  March 
8,  1915,  In  Linn  county;  and  on  Marcb  20, 
1916,  Dalbey  acc^ited  service  of  said  notice 
at  Cedar  Rapids,  and  recites  as  agent  of  the 
defendant  company.  These  notices  were 
served  and  filed  at  different  times,  and  three 
separate  pleas  to  the  Jurisdiction  were  filed 
by  the  defendant.  Defendant  filed  afBdaylts 
and  exhibits  attached  thereto  to  sustain  ita 
pleaa  to  the  Jurladlctlon,  and  plaintiff  filed 
resisting  affidavits,  with  exhibits  attadied. 
Other  motions  were  made  by  plaintiff  dnrlng 
the  trial,  which  will  be  referred  to  later. 
The  three  pleas  to  the  Jurisdiction  were  simi- 
lar, and  we  shall  set  out  the  substance  of 
one^  aa  follows: 

Comes  now  the  defendant,  and,  appearing  es- 
pecially and  only  for  tbe  purpose  of  question- 
ing the  jurisdiction  of  the  court  herein,  alleges: 

First  Tbat  it  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Mon- 
tana, and  is  not  a  resident  or  citiaen  of  the 
state  of  Iowa,  and  is  not  now,  and  never  has 
been,  transacting  buainess  in  the  state  of  Iowa. 

Second.  That  the  original  notice  bi  this  ac- 
tion was  served  upon  one  3.  W.  Laughlin, 
claimed  to  be  an  agent  of  the  defendant,  but 
that  said  3.  W.  l«ughlln  is  not,  and  was  not 
at  tbe  time  of  said  alleged  service,  nor  for  a 
long  time  prior  thereto,  an  agent  or  employ^ 
of  this  defendant,  and  never  had  any  connection 
whatever,  as  agent  or  otherwise,  with  any  of 
the  transactions  upon  which  the  dalm  made  in 
this  suit  is  based  or  out  of  which  it  grows; 
and  tbe  said  J.  W.  Laughlin,  at  the  time  and 
for  a  long  time  prior  to  the  service  of  the 
said  original  notice,  had  no  right  or  authority 
whatever  to  represent  this  defendant  as  its 
agent  in  any  capacity,  or  in  reference  to  any 
matter,  and  had  no  right  or  authority  to  trans- 
act any  business  of  any  nature  whatsoever  for 
this  defendant,  and  tbat  at  the  time  of  the  al- 
leged service  of  said  notice  upon  the  said  J. 
W.  Laughlin  this  defendant  had  no  office  or 
agency  in  the  state  of  Iowa  for  the  transac- 
tion of  any  business  whatsoever  in  charge  of 
the  said  J.  W.  Laughlin  or  any  other  person. 

Third.  Tbat  the  alleged  service  does  not  con- 
fer any  Jurisdiction  over  defendant. 

Fourth.  That,  if  the  court  should  assume  to 
assert  jurisdiction  under  such  service,  the 
court  would  violate  the  Fifth  and  Fourteenth 
Amendments  to  the  Constitution  of  the  United 
States;  that  defendant  is  not,  and  waa  not  at 
the  time  of  such  attempted  service,  doing  any 
business  in  tbe  state  of  Iowa,  nor  was  said 
Laughlin  its  agent  in  such  sense  that  service 
upon  bim  would  be  service  upon  the  defendant. 

Fifth.  That  defendant  was  engaged  in  inter- 
state commerce,  and  waa  not  at  any  time  engag- 
ed in  transacting  business  in  Iowa. 

Wherefore  .defendant   moves    the   court  to 


qaash  the  return  on  said  original  notice  and 
to  dismiss  tbia  action  for  want  of  jurisdiction. 

It  Is  claimed  by  appellee  that  the  present 
case  Is  the  outgrowth  and  aftermath  of  two 
suits  brought  In  the  courts  of  Cedar  Rapids 
by  3.  W.  Laughlin,  one  of  the  parties  upon 
whom  one  of  the  original  notices  was  serv- 
ed in  this  suit.  It  appears  by  defendant's 
affidavits  that  said  Laughlin  claimed  in  the 
two  suits  Just  referred  to  that  there  were 
certain  commissions  due  him  from  the  de- 
fendant, and  assigned  his  claim  therefor  to 
one  Newman.  Newman  brought  suit,  and 
service  of  notice  was  attempted  to  be  made 
upon  a  clerk  in  the  employ  of  d^endant  in 
flielr  oBlce  in  Chicago,  but  who  was  tempo- 
rarily In  Cedar  Rapids  for  the  'purpoee  of 
getting  a  travding  bag  which  was  tbe  per- 
sonal property  of  one  Lemon,  and  by  service 
upon  3.  W.  Laughlin,  the  assignor  of  the 
claim.  A  plea  to  the  Jurisdiction  was  filed 
in  that  case,  but  the  case  was  finally  settled 
by  stipulation  showing  that  Laughlin  bad 
been  paid  more  than  the  commissions  due 
him.  In  the  settlement  attorneys  other  than 
Rlckel  &  Dennis  represented  Laughlin. 

The  other  of  said  two  suits  was  brought  in 
the  name  of  Herron  against  defmdant  on  the 
claim  assigned  to  him  by  Laughlin  for  $2,- 
OOO,  alleged  commissions.  Laughlin,  assum- 
ing to  act  as  agent  for  tbe  defendant,  accq>t- 
ed  service  of  tbe  original  notice.  Defend- 
ant's affidavits  show  that  said  Laughlin  nev- 
er advised  defendant  company,  nor  any  of  its 
officers  or  agents,  that  he  had  accepted  serv- 
ice of  said  notice.  A  plea  to  the  Jurisdic- 
tion was  filed  in  said  case.  In  whidi  it  was 
set  up  that  Laughlln's  agency,  whatever  it 
was,  had  terminated  before  tbe  service  on 
him  or  tbe  acceptance  of  notice  by  blm, 
and  tbat  socb  an  acceptance  was  an  attempt 
to  perpetrate  a  fraud  upon  the  court  and  the 
defendant  A  petition  for  removal  of  said 
cause  to  tbe  federal  court  was  filed,  and 
plaintiff  dismissed  the  case. 

Thereafter  the  instant  suit  was  commenc- 
ed. It  sbonld  have  been  stated  that  defoid- 
ant  announced  that  it  appeared  specially. 

The  first  question  raised  by  appellant  la  as 
to  whether  defendant  had  the  right  to  plead 
and  rely  on  section  3041  of  tbe  Code,  as 
amended  by  cjhapter  162,  84tb  O.  A,  subdivi- 
sion 4  of  which  provides : 

"Any  defendant  may  appear  specially  for  the 
sole  purpose  of  attacking  the  jurisdiction  of 
tbe  court.  Such  special  appearance  shall  be 
announced  at  the  time  it  is  made  and  shall  limit 
the  party  to  jurisdictional  matters  only  and 
tihall  give  bim  no  right  to  plead  to  tbe  merits 
of  the  case." 

It  will  be  noted  tbat  tbe  statute  quoted 
does  not  state  how  the  question  of  Jurisdic- 
tion may  be  raised.  Aroellant's  cimtention  is 
that  because  Code,  {  3661,  provides  that  de- 
fendant may   demur   to   the  petition    only 
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where  It  appears  on  Its  face  (1)  that  the  court 
has  no  Jurisdiction  of  the  person  of  the  de- 
fendant or  the  subject-matter  of  the  action, 
defendant  should  have  raised  the  question  by 
answer,  under  section  3563,  which  provides : 

"When  any  of  the  matters  enumerated  as 
grounds  of  demurrer  do  not  appear  on  the  face 
of  the  petition,  the  objection  may  be  taken  by 
answer." 

And  that  this  would  present  a  question  of 
fact  for  the  determination  of  a  Jury ;  or  that 
the  question  should  be  raised  by  answer  and 
plea  in  abatement,  under  section  3642  of  the 
Code.  It  should  be  noted  that  the  sections 
quoted  refer  to  the  petition.  We  do  not  un- 
derstand that  defendant  was  in  any  manner 
attacking  the  petition  In  this  case  by  its 
special  appearance.  Appellant  cites  authori- 
ty that  under  the  common  law  defects  in  the 
service  of  process  may  be  taken  advantage 
of  by  a  plea  In  abatement  rather  than  by  mo- 
tion to  dismiss,  If  the  defects  in  the  service 
do  not  appear  on  the  face  of  the  proceeding. 

[1]  Another  claim  by  appellant  Is  that  be- 
cause section  1638  of  the  Code  prohibits  a 
foreign  corporation,  which  has  not  taken  out 
a  permit,  from  exercising  any  right  or  priv- 
ileges conferred  upon  corporations  until  It 
has  done  so,  it  prcAlblts  the  defendant  from 
raising  the  question  of  the  special  appear- 
ance as  to  the  Jurisdiction  of  the  court  over 
it.  But  we  think  this  Is  unsound,  and  shall 
not  farther  discuss  that  prf^osltlon. 

[2]  In  this  case  the  paper  filed  by  defend- 
ant was  designated  a  plea  to  the  jurisdiction, 
but  the  relief  asked  was  by  motion  to  quash 
the  service.  Without  determining  whether 
any  other  form  of  procedure  would  have  been 
proper,  we  think  this  was  so,  for  the  purpose 
of  determining  the  jurisdiction  of  the  person. 
The  statutes  of  Iowa  specifically  authorize 
the  use  of  affidavits  to  sustain  controverted 
questions  of  fact  arising  on  motions.  Section 
3883.  And  section  3831  defines  a  motion  as 
a  written  application  for  an  order,  etc.  It 
seems  to  have  been  the  practice  In  our  courts, 
and  many  others,  to  try  8U(^  questions 
on  motion,  supported  and  resisted  by  affida- 
vits. It  Is  daimed  by  appellee  that  appel- 
lant waived  any  objection  to  the  method  of 
producing  the  evidence  by  its  filing  affidavits 
in  resistance  before  plaintiff  filed  the  motion 
to  strike  out  the  affidavits  and  before  raising 
the  question  as  to  the  method  of  procedure. 
This  may  be  so,  but  we  do  not  determine. 

In  Wall  V.  Chesapeake  &  Ohio  Ry.  Co., 
95  Fed.  308,  37  O.  C.  A.  129,  with  numerous 
cases  therein  referred  to,  are  cited  by  appel- 
lee as  being  in  point  That  was  a  suit 
brought  against  defendant  corporation,  and 
the  return  of  service  made  by  the  sheriff  stat- 
ed that  the  person  served  was  the  ag^it  of 
the  corporation,  as  in  the  Instant  cato.  The 
suit  was  removed  to  the  federal  court,  and  a 
motion  made  to  quash  the  service,  support- 
ed by  affidavits.    The  contrition  was  that 


the  motion  to  quash  was  Improper,  and  that 
the  defendant  should  have  filed  a  plea  in 
abatement,  and  had  a  trial  of  the  question 
by  Jury,  because  such  was  the  practice  in 
the  courts  at  Illinois.    But  the  court  said: 

The  Illinois  rule  "is  contrary  to  the  general 
rule  on  the  subject  in  this  country  as  well  as 
in  England.  There  is  no  more  reason  for  re- 
quiring a  plea  in  abatement  and  a  jury  trial  to 
test  the  question  of  a  sufficient  service  of  a 
summons  than  there  would  be  to  require  the 
same  proceeding,  including  a  jury  trial,  in  all 
cases  where  now  a  motion  is  held  to  be  the 
proper  remedy.  The  constitutional  right  to  a 
jury  trial  obtains  whenever  there  is  any  ques- 
tion at  issue  involving  the  life,  liberty,  or  prop- 
erty of  the  citizen.  But  a  motion  to  quash  a 
service  of  summons  or  any  other  process  or  or- 
der, for  insufficiency  in  the  service,  involves 
no  such  substantial  rights.  •  •  •  Another 
service  can  be  made,  and  the  action  proceed. 
•  •  •  No  substantial  right  is  affected  by  the 
decision.  There  are  many  matters  pending  in 
the  progress  of  a  case,  which  are  daily  deter- 
mined upon  motion,  that  are  much  more  im- 
portant in  affecting  substantial  rights  than  a 
motion  to  set  aside  an  irregular  service  of  pro- 
cess. Take,  for  instance,  the  motion  for  a 
new  trial  upon  newly  discovered  evidence  after 
the  plaintiff  has  recovered  a  substantial  ver- 
dict" 

The-  court  also  quotes  the  English  rule  to 
try  such  questions  on  affidavit,  and  the  rea- 
sons therefor,  and  that  convMilence  and  Jus- 
tice demand  that  questions  of  this  sort  should 
not  be  the  subject  of  a  plea.  The  court  cites 
a  number  of  American  cases  in  support  of 
the  position  that  the  sheriff's  return  Is  not 
conclusive  and  may  be  disputed  by  affidavits. 

This  disposes  of  appellant's  claim  that  It 
was  entitled  to  a  Jury  trial  unless  the  answer 
of  the  defendant  was  a  plea  to  the  merits. 

[3, 4]  2.  It  will  be  seen,  from  a  reading  of 
the  pleading  or  motion  filed  by  defendant, 
that,  with  other  matter,  is  the  statement 
that  it  Is  not  now,  and  never  has  been,  trans- 
acting business  in  the  state  of  Iowa.  Plain- 
tiff first  moved  to  strike  out  that  part  of  the 
answer  because  it  was  a  plea  to  the  mer- 
its, contrary  to  the  special  aiH>earance  stat-- 
ute,  and  later,  upon  that  motion  being  ovei> 
ruled,  demanded  a  Jury  because  defendant 
bad  pleaded  to  the  merits.  Doubtless  if  this 
sentence,  appearing  in  the  plea  with  other 
matter,  should  be  considered  as  a  plea  to  the 
merits,  it  would  amount  to  a  general  appear- 
ance. We  think  the  pleading  ought'  not  to  be 
construed  as  a  plea  to  the  merits.  There  are 
several  reasons  for  so  holding,  among  them 
that  defendant  announced,  and  Its  ideadbig 
shows  on  its  face,  that  it  was  a  special  ap- 
pearance. The  trial  court  so  ccmstrued  It, 
and  refused  to  pass  upon  the  merits  of  the 
case.  In  one  place,  where  the  sentence  refer- 
red to  occurs.  Is  where  defendant  is  alleging 
that  It  Is  a  Montana  corporation,  and  not  an 
Iowa  corporaMou,  for  the  purpose,  doubt- 
less, of  showing  that  It  was  a  foreign  corpo- 
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ration.  As  before  cbowo,  serrloe  was  bad 
upoD  three  parties  a8  tbe  supposed  agents  ot 
defendant^;  and  we  have  no  doubt  but  that 
defendant's  theory  was  that  It  was  not  trans- 
acting any  basiaess  within  the  state,  and 
therefore  it  ooiiid  have  no  agents  transacting 
Its  business  within  the  state  upon  whom  serv- 
ice could  be  had.  In  fact,  one  of  defendant's 
claims  is,  and  numerous  cases  from  other  ju- 
risdictions are  cited  to  the  proposition,  that 
wliatever  Iiad  tberetof<He  been  done  by  any 
of  tbe  parties  supposed  to  liave  been  agents, 
they  were  only  soliciting  agents,  and  that 
this  was  not  doing  business  within  tbe  state, 
and  that  foreign  corporations  selling  goods 
on  orderti  received  from  another  state  are 
not  doing  business  In  the  state.  It  may  be 
that  the  expression  in  tbe  answer  is  unfor- 
tunate, and  it  may-  be  Oat  the  court  might 
have  properly  stricken  out  the  sentence  refer- 
red to. .  But,  taking  tbe  pleading  ay  togeth- 
er, it  is  quite  clear  to  .us  tbat  It  did  not 
amount  to  a  plea  to  the  merits. 
.  [1-7]  3.  Aa  to  wbether  tbe  three  parsons 
named  upon  whom  service  was  bad  were 
agents  of  tbe  company,  tbe  evidence  Is  very 
voluminous,  and  we  shall  not  attempt  to  set 
It  out  In  detail.  It  is  enough  to  say  that 
tbe  affidavits  ot  plaintiff  gave 'circumstances 
and  instances  tending  to  show  that  these 
parties,  or  some  of  tbem,  were  at  one  time 
transacting  business  for  the  defendant  in  the 
state.  But  this  is  denied  by  the  testimony 
on  behalf  of  the  defendant,  and  they  deny 
tbat  tbe  parties,  or  any  of  them,  had  any 
authority  to  so  act  for  it,  even  though  they 
assumed  to  do  so.  As  to  some  of  them, 
tliere  was  evidence  tbat  there  was  a  contract 
at  one  time,  but  later,  and  before  the  com- 
nencement  ot  this  suit  or  tb»  service  of  no- 
tice, bad  been  canceled.  We  are  satisfied 
with  the  finding  of  the  trial  court,  and, 
though  tbe  case  was  heard  on  affidavit,  we 
think  aome  weight  shoold  be  giveo  to  the 
finding  of  tbe  trial  oourt 

It  is  strenuously  urged  by  ap];>enee  tbat, 
whatever  the  relations  between  It  and  the 
three  persons  named  bad  theretofore  been, 
that  at  the  time  of  the  service  and  acceptance 
of  notice  such  relations  had  been  terminated. 
It  was  stipulated  on  the  hearing: 

"That  Dalbey  removed  from  Cedar  BapMs, 
Iowa,  to  Montana  about  July,  1912,  and  has  not 
been  In  Cedar  RapidB,  Linn  county,  Iowa,  since 
that  time,  and  that  at  the  time  of  the  aceept- 
ance  of  service  of  the  original  notice  in  this 
case  hf  him  he  was  a  resident  of  Montana,  and 
bad  been  since  about  July,  1912,  and  that  said 
acceptance  was  made  in  Montana." 

As  to  Snouffer,  it  appears  that  early  in 
1912  an  -arrangement  bad  been  made  by  one 
Huntington  with  Snouffer,  Snouffer  being  the 
editor  of  a  newspaper  in  Cedar  Rapids,  to 
run  a  display  ad.  in  his  paper  with  reference 
to  the  lands  of  defendant  company,  and  that 
his  compensation  was  to  be  a  certain  amount  | 


per  acre  on  land*  «old,  out  ..of  commissiona 
wbich  would  be  due  from  tbe  company  to  its 
soliciting  agents  on  account  ol  sales  made  in. 
Linn  county.  That  this  arrangement  with 
Snouffer  was  to  run  a  year,  subject  t*  ter- 
mlnati<m  at  any  time  on  60  days'  notice. 
Plaintiff  claims  tbat  the  contract  of  Hunting- 
ton was  such  tbat  be  had  authority  to  em- 
ploy the  subagent,  Suouffer.  But  defendant 
denies  tbat  Huntington  had  any  such  au- 
thority, and  says  tbat  it  knew  nothing  about 
the  matter  for  a  long  time  afterwards,  and 
that  tbe  arrangement  with  Snouffer  bad  long 
expired  and  no  further  arrangement  ever 
made. 

The  evidence  of  defendant  shows,  as  to 
LaugbUn,  that  be  was  not  authorized  to  do 
tbe  things  which  plaintiff  says  he  did  do  and 
which  tended  to  show  tbat  be  was  tbe  agent 
for  defendant.  It  is  shown,  too,  tbat  bis  re- 
lation with  tbe  company  bad  been  terminated 
prtor  to  the  service  of  notice. .  Indeed,  as  we 
understand  appellant's  argument^  this  fact  Is 
itot  seriously  disputed;  for  it  is  claimed  tbat 
as  to  Ijughlln  tbe  evidence  shows  that  the 
matters  of  bis  agency  were  unadjuated  and 
not  fully  doaed  wboi  service  was  made  on 
btm;  tbat  la,  because  there  was  some  claim 
Uiat  there  was  money  due  lAugblin  from  tbe 
defendant  company,  which  tbe  defendant 
denies.  Its  evidence,  we  think,  sustains  the 
defendant's  datau. 

And  piabatiff  further  clains  tbat,  as  io 
Laughlln  and  tbe  others,  these  parties  were 
such  as  that  notice  could  be  served  upon  them 
because  they  were  the  agents  who  transact- 
ed tbe  business  out  of  which  tbe  liability 
grew. '  We  assume  tbat  counsel  refer  to  sec- 
tion 3600  of  tbe  Code  in  this  connection, 
though  they  do  not  dte  it.  However,  tbe 
cases  they  do  cite  refer  to  this  section  cft 
the  Code.  Other  cases  are:  Ocfcerman  v. 
Bumbam  Co.,  08  Iowa,  570,  19  N.  W.  078; 
BradAaw  v.  Ins.  Co.,  154  Iowa,  109,  134  N. 
W.  6£8,  and  other  cases. 

The  Oekennan  -Case  did  not  involve  serv- 
ice on  a  foreign  corporation  at  all,  but  sim- 
ply determined  tbe  venue  of  a  suit  between 
residents  of  the  state  of  Iowa;  and  tbe  Brad- 
sb&w  Case  grew  out  of  an  Insurance  contract, 
and  it  Is  beld  tbat  sections  8530  and  .3582 
autbcriee  service  <m- agents  of  Insuranoe  com-, 
pdnles. 

The  case  of  IIJnnAy  t.  Albany  Pecan  Co, 
100  Iowa,  642,  USl  N.  W.  500,  la  dlstingateb- 
able  iB'its  facts  from  the  instant  case  in  sev- 
eral particulars,  among  them  tbat  in  that- 
case  inquiry  was  made  of  the  defendant  if 
self  whether  the  person  served  was  the  agent, 
and  the  reply  tyas  that  he  was  agent,  it  is 
denied  in  the  instant  case  that  any  of  the 
parties  were  agents  for  the  defendant  at  any 
time.  It  is  doubtful  whether  there  was  any 
business  transacted  by  tbe  parties  served, 
and  out  of  which  tbe  alleged  liability  herein 
grows.   Tbe  evidence  of  tbe  defendant  shows, 
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and  tbe  court  was  justified  In  finding,  tbat 
the  defendant  had  no  office  or  agency  In  the 
places  where  the  three  persons  were  served. 
It  Is  our  omcluslon  that,  under  the  circum- 
stances of  this  case,  the  relations  between 
the  three  parties  served  and  the  defendant 
having  been  terminated  prior  to  the  service 
of  notices,  rendered  the  service  thereof  In- 
effectual, and  that  the  court  rightly  held  that 
it  did  not  acquire  Jurisdiction  of  the  person 
of  the  defendant. 

[I]  S.  Plaintiff  asked  that  the  persons  mak- 
ing affidavits  for  defendant  should  be  re- 
quired to  appear  for  cross-examination.  The 
trial  court  refused  to  make  such  an  order, 
and  this  is  assigned  as  error.  The  defendant 
resisted  such  application  on  numerous 
grounds,  among  them  that  the  affiants  are 
not  within  the  Jurisdiction  of  the  court,  and 
that  the  defendant  is  unable  to  produce  them 
for  cross-examination,  legally  or  otherwise; 
that  some  of  them  live  in  one  state  and  some 
In  others.  This  may  not  be  so  as  to  all  the 
parties,  but  the  evidence  Is  very  fully  set 
out  in  the  affldavlts.  To  stop  the  hearing, 
and  attempt  to  get  the  parties  from  other 
states,  would  delay  the  trial,  and  possibly  re- 
sult in  not  obtaining  the  presence  of  affiants. 
The  statutes  (sections  3833  and  4678)  provide 
that  the  parties  may  be  required  by  the  court 
to  appear  for  cross-examination,  etc.  We 
think  It  is  a  matter  of  discretion  with  the 
trial  court  as  to  whether  it  will  make  an  or- 
der compelling  the  appearance  of  affiants  for 
cro8»-examlnation,  and  that  in  this  case  the 
discretion  was  not  abused. 

6.  The  plaintiff  filed  a  petition  for  the 
production  of  books  and  papers,  which  was 
denied  by  the  court.  The  defendant  resfsted 
such  application  on  the  following  grounds, 
among  others: 

That  the  court  has  no  Jurisdiction  over  the 
defendant  nor  power  to  grant  such  an  order, 
th^re  being  on  file  and  undetermined  a  plea 
to  the  Jurisdiction  and  motion  to  quash 
service  of  notice;  It  is  nob  shown  that  any 
of  the  Information  sought  Is  material  to  any 
of  the  issues  In  the  controversy,  and  that 
the  Issues  on  the  main  case  are  not  made  up, 
DO  answer  on  file,  and  n<«ie  due;  the  appli- 
cation is  for  a  drag-net  order;  the  application 
does  not  specify  what  books,  papers,  and  doc- 
uments are  sought  to  be  produced,  and  Is 
vague,  uncertain,  and  indefinite;  that  the 
bodka  and  papers  of  the  company  are  in  Mon- 
tana, and  are  in  constant  use,  and  are  requir- 
ed by  the  company  in  the  conduct  of  its  busi- 
ness; tbat  the  purpose  of  said  application 
is  other  than  to  procure  evidence  in  the  cause ; 
and  that  the  suit  is  not  brought  la  good  faith, 
but  for  the  purpose  of  harassing  the  defend- 
ant, or  intimidating  and  coercing  it  into  an 
adjustment  of  the  alleged  claims  of  Laugb- 
lin.  We  shall  not  set  out  the  petition  in  full 
nor  discuss  all  these  grounds,  but  content 


ourselves  with  stating  tliat  some  at  the  ob- 
jections are  good.  At  any  rate,  we  held  in 
Iowa  Loan  &  Trust  Co.  v.  District  Court,  149 
Iowa,  66,  127  K  W.  1114,  and  Dalton  r.  Cal- 
houn County  District  Court,  164  Iowa,  187, 
146  N.  W.  498,  Ann.  Cas.  1916D,  695,  that  It 
Is  a  matter  of  discretion  In  the  trial  court 

We  have  examined  the  record  with  care, 
and,  while  there  may  be  some  other  inciden- 
tal matters  discussed,  it  Is  our  conclusion, 
upon  the  whole  record,  that  the  ruling  of 
the  trial  court  Was  right,  and  its  Judgment 
is  therefore  affirmed. 

Affirmed.  ' 

GAYNOB,  STEVENS,  and  WEAVBB,  JJ., 

concur. 


DEACON  V.  FIDELITY  MTJT.  LIFE  INS. 
CO.     (No.  82266.) 

(Supreme  Court  of  Iowa.    Dec  14,  1918.) 

1.  InSTTKAKCK  «=»  134(1)  —  Lotb  Insubance— 
Attachment  ob  Indobskmknt  of  Ckktiti- 
OATB  or  Loan. 

It  was  not  necessary  tbat  a  certificate  of 
loan  by  a  life  insurer  be  attached  to  or  indors- 
ed on  the  policy. 

2.  Insubakce  «s>243— Lnn  Insubahce— Cu- 

TinCATB    0»   LoAlf— COWSIDBRATTON— SeCU- 

BiTT— Lite  or  Insubed. 
Mere  fact  that  Insured  lived  beyond  pre- 
mium payment  period  of  life  policy  did  not  in- 
dicate tliat  consideration  of  certificate  of  loan 
to  him  by  insurer  had  failed,  nor  that  it  could 
have  been  given  only  for  security,  sncb  certifi- 
cate having  originated  in  insured's  snirender  of 
origiDal  policy  and  taking  out  anotker  on  which 
guaranteed  additions  in  amount  of  certificate 
bad  already  accrued,  which.  Insured  claimed,  in- 
surer required  should  bo  made  good. 

3.  INSDBANCB    «cs>248    —    LDS    IllflTJBAIfCB— 

Substitution  of  Pouct  —  Gkbitficats  of 
Loan  to  Covkb  Accbubd  AoornoNS— Rx- 

COVEBT. 

Insured,  who  surrendered  original  and  took 
out  new  20-payment  iwlicy,  premium  to  be  paid 
in  ten  years,  in  his  action  to  recover  at  end 
of  accumulation  period  guaranteed  cash  valne, 
with  proportion  of  profits,  could  recover  profits 
plus  withdrawal  value  only  subject  to  deduc- 
tion ot  amount  of  certificate  ot  loan  represent- 
ing guaranteed  additions  of  new  policy  accrued 
at  time  he  took  it. 

Appeal  from  District  Court,  Linn  HJoun* 
ty;  Milo  P.  Smith,  Judge. 

Action  to  recover  withdrawal  value  of  an 
Insurance  policy.  The  defendant  insisted 
cm  the  deduction  of  the  amount  of  a  certifi- 
cate of  loan  and  tendered  paym^it  of  the 
balance.  On  hearing,  the  court  entered  a 
decree  allowing  the  plaintiff  the  withdraw- 
al value  of  the  policy  plus  the  accumulated 


^3Por  other  cases  lee  same  topic  and  KET-NUMBER  In  all  Ker-Numbered  Digests  and  ladexsa 


Digitized  by 


Google 


Iowa) 


DEACON  ▼.  FID£LITT  HUT.  UFE  IN&  CO. 


781 


ptoflta.     Tbe  defendant  appeals.     Modified 
and  a£9rmed. 

ToorteUot,  Donnelly  ft  Swab,  ot  Cedar 
Rapids,  and  Geo.  H.  Wilson,  ot  PhUadelphla, 
Pa.,  for  aj^Mllant. 

Deacon,  Good,  Sargent  &  Spangler,  of  Ce- 
dar Rapidfl,  for  appellee. 

liADD,  3.  The  FideUty  Mntnal  Aid  As- 
ao«lBtlon  was  organised  in  1878,  and  Its  name 
changed  by  inserting  therein  the  word  "Life'' 
in  place  of  "Aid"  in  1884.  A  certificate  of 
monberdilp  was  Issued  to  the  plaintiff,  Au- 
gust 18,  1880,  stlpnlating  for  the  payment  of 
an  Indemnity  of  $2,000  to  his  beneficiary  up- 
on his  death.  This  was  to  be  raised  by  as- 
sessment on  mecaberts,  and  no  reserve  fund 
was  provided  for.  In  1899  the  charter  of 
tbe  association  was  amended  so  as  to  en- 
able the  company  to  write  legal  reserve  life 
insurance,  or  what  is  popularly  known  as 
"old  line  life  insurance,"  and  its  name  was 
changed  to  Fidelity  Mutual  Life  Insurance 
Company.  Plaintiff  continued  under  Ids  cer- 
tificate of  memberslilp  until  1906,  when  the 
company  procured  the  surrender  of  bis  cer- 
tificates of  membership  and  a  policy  of  in- 
surance. He  had  then  paid  on  the  certificate 
of  membership  as  dues  and  assessments 
1851.30,  of  which  $702.58  had  been  paid  with- 
in the  10  years  previous.  The  last  payment, 
or  $21.82,  appears  to  have  appUed  on  tbe  first 
premium  of  the  new  policy,  which  was  $321.* 
74  annually.  No  other  benefit  appears  to 
have  been  derived  by  him  from  assessments 
paid  in  obtaining  the  new  policy,  and  mani- 
festly no  advantage  accrued  to  the  company 
therefrom,  as  there  was  no  reserve,  This 
policy,  after  reciting  tbe  insured's  age  as 
47  years,  stipulated  for  the  payment  of 
$2,000  to  the  indured's  wife  upon  liis  death 
on  due  proofs  of  loss  subject  to  requirements, 
privileges,  and  provisions  printed  thereon, 
and  provided  that: 

"In  the  event  of  the  death  of  the  insured  with- 
in 20  years  from  the  second  day  of  April,  1896, 
and  while  this  policy  is  in  force,  the  amonnt 
payable  berennder  will  be  increased  by  guaran- 
teed adfitioDi,  mnHiiy  ^^  total  amount  pay 
able  as  foDows: 


Tear 

Year 

Ist 

$2082.00 

nth 

$2966.00 

2nd 

$2166.00 

12th 

$3024.00 

3rd 

$2248.00 

13th 

$3086.00 

4th 

$2332.00 

14th 

$3158.00 

5th 

$2414.00 

15th 

$3242.00 

Sth 

$2516.00 

16th 

$3324.00 

7th 

$2610.00 

17th 

$3406.00 

Sth 

$2714.00 

18th 

$3490.00 

»th 

$2796.00 

l»th 

$3572.00 

10th 

$2876.00 

20th 

$3666.00 

"Executed  at  Philadelpfaia,  Penn..  June  11th. 
1906. 

"[Seal]    Attest:    W.  S.  Campbell,  Secretary. 
"L.  G.  Fouse,  President. 
"O.  O.  Bosbyshell,  Treasurer. 
"Examined  by  Ponlterer. 


"Kean. 

"This  Insurance  is  granted  as  of  date  April 
2,  1896,  in  consideration  of  the  application  here- 
for,  which  is  made  a  part  hereof,  and  of  the 
surrender  and  cancellation  of  policy  Na  8132, 
issued  by  the  fidelity  Mutual  Life  Insurance 
Association,  now  the  Fidelity  Mutual  Life  In- 
surance Company,  and  of  the  payment  In  ad- 
vance of  one  hundred  twenty-one  and  ^*'/ioo 
dollars,  and  of  the  payment  of  a  lilce  amount  on 
or  before  the  second  day  of  April,  in  every  year 
thereafter,  until  premiums  for  twenty  years  have 
been  duly  paid,  or  until  the  prior  death  of  tbe 
insured. 

"The  premiumrpaylng  period  on  this  policy 
ends  on  the  second  day  of  April,  1916. 

"The  accumulation  period  of  ibis  policy  ends 
on  the  second  day  of  April,  1916,  when  it  shall 
share  in  the  surplus  contributed  by  policies  of 
Its  class,  according  to  its  contribution  to  snch 
suiplus,  as  determined  by  the  company,  and  this 
policy  may  then  be  continued  or  somndered  by 
the  Insnred,  or  assigns  (subject  to  any  existing 
indebtedness),  under  <Hie  of  the  fallowing 

"Opdona 

"(1)  He  withdrawal  of  a  guaranteed  cash 
value  of  fourteen  hundred  ft  ninety  dollars 
($1,490.00),  together  with  the  proflto  appor- 
tioned hereto;  or, 

"(2)  The  oonvendon  of  the  entire  cash  value 
(eonsiBting  of  guaranteed  cadi  value  stated 
above,  together  with  the  profits)  into  a  life  an- 
nuity;  or, 

"(3)  The  withdrawal  of  profits  in  cash,  and 
tbe  continuation  of  the  policy  fw  its  full  amonnt 
as  a  paid-up  participating  life  p<dicy." 

Tbe  application  on  which  tbls  policy  was 
issued,  after  reciting  that  tbe  plaintiff  ap- 
plied for  insurance  on  his  life — 
"for  $2,000  on  the  20-pay  life  O.  A.  plan,  the 
premium  as  stated  in  the  voUcf  to  be  payable  an- 
nually. I  was  bwn  on  the  21  day  of  Blay,  1849, 
and  desire  policy  to  be  issued  as  of  age  47. 
Premiums  to  be  fully  paid  in  ten  years  from 
April  2,  '06.  Make  policy  payable  to  Sylvia  M. 
Deacon  related  to  me  as  my  wife.  I  select  the 
ten-year  accumulation  period,  and  I  hereby  agree 
on  behalf  of  mysdf,  and  of  any  person  who  shall 
have  or  claim  any  interest  in  the  policy  Issned 
under  this  api^ieatlon,  that  in  tlie  matter  ot  dis-  ' 
tribution  of  surplus  or  profits^  or  the  apportion- 
ment of  dividends  the  principles  and  methods 
which  may  be  adopted  by  the  company  for  such 
distribution  or  apportionment,  and  its  deter- 
mination of  the  amount  equitably  belonging  to 
any  policy  which  may  be  issued  under  this  ap- 
plication shall  be  and  hereby  are  ratified  and 
accepted." 

Tbls  was  followed  by  the  statement  that 
in  consideration  of  this  policy  the  old  certifi- 
cate was  surrendered.  At  tbe  same  time, 
June  11,  1906,  and  as  a  part  of  the  same 
transaction,  plaintiff  signed  and  turned  over' 
what  is  designated  a  certificate  of  loan  in 
words  following: 

"This  certifies  that  the  Fidelity  Mutual  Life 
Insurance  Company,  of  Philadelphia,  Penn.,  has 
loaned  on  policy  No.  188119  the  sum  of  eight 
hundred  and  seventy-six  dollars,  which,  with  any 
additional  loan,  shall  be  a  lien  on  said  policy 
until  paid;    simple  interest  at  the  rate  of  six 
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per  cent  per  annum  from  Apr.  2,  '06,  to  be 
added  thereto  until  the  end  of  the  distribution 
period  of  said  policy,  at  which  time  the  profits 
accruing  to  it  shall  be  used  toward  the  pay- 
ment of  said  loan,  and  any  excess  paid  in  cash 
or  used  as  set  forth  in  the  policy,  at  the  option 
of  the  insured.  Should  the  proBts  not  fully  pay 
the  loan,  the  amount  remaining  unpaid  at  that 
time  may  be  continued  as  a  loan  with  interest 
as  aforesaid,  and  the  dividends  accruing  on  the 
policy,  to  be  thereafter  payable  annually.  In 
event  of  my  death  or  failure  to  make  any  pay- 
ment when  due  to  said  company  before  said 
loan  is  fully  paid,  the  amount  remaining  unpaid 
shall  become  due  and  be  deducted  from  the 
amount  payable  imder  said  policy. 

"Dated  at  Cedar  Rapids,  iDwa,  June  11, 1906. 

"[Signed]    Chailes  J.  Deacon,  the  Insured." 

11]  No  copy  of  this  certificate  was  attach- 
ed to  or  indorsed  on  the  policy,  nor  was  this 
necessary.  Long  v.  Northwestern  NaUonal 
Ins.  Co.,  169  N.  W.  386,  decided  at  the  last 
session. 

At  the  end  of  the  accumulation  pMlod, 
AprU  2,  1916,  the  plaintiff  elected  to  avail 
himself  of  the  first  optiwi  under  which  he 
became  entitled  to  the  payment  of  $1,490 
together  with  the  proportionate  portion  of 
tie  profits,  which  were  $315.36  or  $1,805.36. 
The  company  deducted  the  amount  of  the 
certificate  of  Joan,  $1,401.60,  and  tendered 
the  assured  the  difference,  or  $403.76.  The 
sole  issue  Is  whether,  as  contended  by  plain- 
tiff, the  certificate  of  loan  was  executed  as 
security  against  the  exaction  of  the  guaran- 
teed addition  in  event  of  death  In  ^e  tenth 
year  under  the  policy  amounting  to  $876, 
or,  as  Insisted'  by  defraidant,  a  20-year  pay- 
ment policy  was  Issued  with  premiums  fixed, 
as  though  It  had  been  Issued  10  years  pre- 
vious, plus  earnings  on  guaranteed  increase 
from  date  of  policy  and  the  difference  In 
rates  on  such  a  policy  and  merely  a  10-year 
policy  commencing  where  this  was  issued 
with  the  stipulated  options. 

The  actuaries  computed  at  these  differenc- 
es, $796,  and  the  expense  involved  in  ex- 
diange  and  Issuance  of  the  new  policy  at 
$80,  and  that  the  certificate  of  loan  was 
taken  to  adjust  this  dlfTerencc  and  was 
equivalent  to  a  cash  payment  of  accrued 
premiums  on  the  policy  in  the  form  Issued. 
In  other  words,  the  insured  was  57  years 
old  In  April,  1906.  A  20-year  payment  policy 
was  issued  on  which  payment  of  only  10 
annual  premiums  of  $121.74  each  were  ex- 
acted thereafter.  As  the  Insured's  expect- 
ancy was  less  at  37  years  than  when  47  years 
old,  the  premium  stipulated  would  be  less 
than  had  the  premium  been  computed  on  a 
policy  issued  at  57  years.  Moreover,  the  op- 
tions m  the  policy  were  computed  on  the 
basis  of  20  annual  payments  rather  than  10 
payments.  The  fact,  however,  that  the  as- 
sured was  alive  and  healthy  would  tend  to 
reduce  the  cash  or  time  payment  of  accrued 
premiums  on  such  a  policy. 
It   appears   that   the   company   employed 


White  *  Layton  In  1906  to  procure  the  sur- 
render of  certificates  Issued  by  the  associa- 
tion and  the  acceptance  of  policies  of  In- 
surance In  the  form  of  that  issued  to  plain- 
tiff, and  that  J.  P.  Jaquith  acted  for  that 
firm  In  procuring  the  application  and  cer- 
tificate of  loan.  The  assured  testified  to  a 
conversation  with  this  agent  over  objection 
that  the  agent's  authority  was  not  shown, 
and  that  it  was  an  attempt  to  vary  the  terms 
of  a  written  contract. 

"A.  Mr.  Jaquith  came  to  my  office.  He  had 
witb  him  a  sample  copy  of  a  poliey  like  the  one 
Exhibit  2,  and  suggested  or  solicited  a  change, 
and  Botrender  of  the  (dd  policy,  and  tliat  I  make 
application  for  the  new  policy.  I  went  over 
the  policy  and  accepted  his  proposition,  and  sign- 
ed an  application  for  a  policy — this  application, 
Exhibit  3.  The  policy  that  was  submitted  to 
me  was  like  the  policy  that  was  shown  to  me, 
Exhibit  2. 

"Q.  Now  in  that  conversation— or  do  you  re- 
call, Mr.  Deacon,  what  the  amount  of  tie  pre- 
miam  on  the  new  policy  was  to  be?  A.  Yes,  the 
premium  was  to  be  $121.74  annually,  but  I 
was  to  be  credited  with  the  last  payment  on 
the  old  policy.  The  policy  to  be  dated,  or  the 
premium  payments  thereafter  to  be  made  as  to 
that  date,  April  2d. 

"Q.  And  was,  or  was  not,  the  last  payment 
made  by  you  on  the  old  policy  of  $21  and  some 
cents  credited  by  the  company  upon  the  first 
premium  of  $121.74— the  prefaiiam  for  tfie  year 
1906?  A.  It  was.  I  signed  a  promissory  note 
at  the  same  time  that  the  awUcation  was  taken ; 
I  signed  this  note  that  is  in  controversy  here  for 
$876. 

"Q.  Now  what,  if  anything,  was  said  by  Mr. 
Jaquith  to  you  at  that  time  as  to  the  conridera- 
tion  for  that  $876  note? 

"The  Court;  Answer  It.  A.  Mr.  Jaquitb  call- 
ed my  attention  to  the  guaranteed'  additions  in 
this  policy,  and  to  the  fact  that  Aere  was  $876 
already  accrued,  and  said  that  the  company 
would  require  that  that  should  be  nude  good 
to  them.  I  don't  remember  just  the  exact  con- 
versation, but  it  was  to  the  effect  that  the  $876 
of  accrued  additions  would  have  to  be  secured 
to  the  company.  Referring  to  the  policy,  plain- 
tiff's Exhibit  2,  the  Sdiednle  of  Guaranteed  Ad- 
ditions, as  th^  appear  on  the  first  page  of  the 
policy,  is  the  guaranteed  additions  to  which  I 
refer.  -  They  are  the  same;  tite  sample  shown 
me  at  that  time  was  the  same: as  thesev  The 
amount  of  the  g»iaranteed  additions  in  the 
tenth  year,  as  shown  by  that  schedule,  was  re- 
ferred to  in  that  conversation  with  Mr.  Jaquith. 
My  recollection  is  that  the  note  for  $876  was 
signed  by  me  on  the  same  day  that  the  appli- 
cation was  signed ;  I  am  not  able  to  state  the 
exact  date.  It  is  the  same  document,  I  think, 
that  is  set  forth  in  the  pleading  of  the  defend- 
ant, whatever  it  is,  a  note  or  certificate  of  some 
kind." 

The  witness  testified  that  there  was  no  con- 
sideration other  than  referred  to,  and  that— 

"In  the  conversation  with  Mr.  Jaquith,  I  don't 
recall  any  conversation  with  reference  to  the 
liability  on  that  note  after  April,  1906.  The 
only  conversation  that  1  can  recall  is  with  ref- 
erence to  the  suggestion  that  that  had  already 
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accrued  and  would  have  to  be  made  good  to  the  t 
company.  I  doo't  recall  anything  aaid  about 
that  note,  and  the  liability  thereon  after  the 
liability  ot  the  company  to  me  on  these  guar- 
anteed additions  had  ceased.  Of  course,  I  as- 
sumed that  that  would  terminate  it,  but  I  don't 
recall  that  Mr.  Jaquith  and  I  had  any  conversa- 
tion with  reference  to  that. 

"At  the  time  I  signed  the  note,  I  believed  that 
I  was  signing  it  in  order  to  protect  the  company 
against  the  amount  of  that  guaranteed  addition 
of  $876.  Mr.  Jaquith  did  not  tell  me  that  the 
note  was  being  signed  for  any  other  purpose. 
J  can't  recollect  what  waa  said  at  thtX  time 
with  reference  to  the  benefit  or  advantage  I  re- 
ceived by  reason  of  having  been  a  prior  policy 
holder  further  than  this  was  the  first  time_  it 
had  ever  been  suggested  to  me  that  the  policy 
dated  back." 

[11  This  testimony  Is  act  contradicted, 
save  aa  It  appears  to  be  Inconsistent  with  the 
terms  of  the  policy  and  the  eertlflcate  of 
loan.  The  policy  discloses  that  by  Its  terms 
the  guaranty  for  the  tenth  year  was  not 
available  unless  the  insured  died  within  10 
years  after  the  Isisuance  of  the  policy;  but, 
If  this  had  happened,  then  the  Increase  of 
$876  would  be  Included  In  the  amount  of  the 
Increase  payable  the  year  of  his  death.  Thus 
had  he  departed  this  life  In  the -nineteenth 
year  of  the  policy,  or  the  ninth  after  Its  Is- 
suance, the  amount  payable  would  have  been 
$3,572,  or  an  Increase  of  $1,572,  but  Included 
In  this  would  have  been  the  $876,  Its  guaran- 
teed Increase  of  the  tenth  year.  This  then 
was  a  legitimate  Item  to  be  taken  Into  ac- 
count In  computing  the  cash  or  time  payment 
exacted  In  the  issuance  of  this  policy.  But 
It  does  not  follow,  from  the  fact  that  the 
assured  lived  through  the  prfemlum  payment 
period,  that  no  part  of  the  cash'  or  time 
payment  should  have  been  exacted.  Others 
of  the  8,500  persons  to  whom  policies  like 
that  being  considered  were  Issbed  by  this 
company  at  about  the  same  date  sorely  de- 
parted this  life  durtng  the  period  these  gaut- 
anteed  Increases  became  obligations  of  the 
company.  To  meet  these  the  assured  was 
bound  to  contribute  by  the  Income  earned 
on  premiums  paid,  as  well  as  Increased 
premiums,  If  essential  to  meet  the  guaran- 
teed death  loss  of  those  who  died  within 
the  period  of  10  years  following  the  Issu- 
ance of  those  policies.  In  other  words,  the 
doctrine  of  average  is  at  tlie  foundation  of 
all  Insurance,  and.  In  computing  premiums 
which  will  enable  the  life  companies  to  meet 
the  indemnities,  guaranties,  and  options  stip- 
ulated to  b«  paid,  how  long  the  particular 
indlYldnal  Insured  actually  lives  Is  not  de- 
terminative of  tbe  amount,  but  the  average 
period  of  such  a  person's  life  as  ascertained 
by  the  life  tables,  demonetrated  to  be  sub- 
stantially correct  by  data  and  long  experi- 
ence, and  the  income  likely  to  .be  earned 
from  the  investment  of  large  sums  of  mone^ 
coming  to  the  Insurer  in  comparatively  small 
Items.    The  mere  fact,  then,  that  the  insured 


lived  beyond  the  premium  payment  period, 
did  not  indicate  that  the  consideration  of  the 
certificate  of  loan  had  failed,  nor  that  it 
could  have  been  given  only  for  security.  As 
Jaquith  remarked  to  the  assured,  the  $876 
guaranteed  Increase  for  the  10  years  prior 
to  the  issuance  of  the  policy  had  accrued 
(In  event  his  death  during  the  next  10 
years)  "the  company  would  require  that  that 
should  be  made  good  to  them,"  or  in  effect 
that  that  $876  of  accrued  additions  would 
have  to  be  secured  to  the  company.  Noth- 
ing appears  to  have  been  said  as  to  whether 
other  matters  were  taken  into  account  in 
fixing  the  item  of  the  cash  or  tluae  advance 
premium.  But  other  matters  were  Involved, 
and  among  these  were  the  differeace  between 
premiums  exacted  during  the  last  10  years 
of  a  20-year  policy  issued  at  47  years  of 
age  and  of  a  10-year  policy  issued  at  the 
age  of  57  years,  and  the  difference  required 
to  enable  the  company  to  accord  the  Insured 
the  right  to  withdraw  a  guacauteed  cash 
value  of  $1,490  upon  the  coUecUon  of  20  an- 
nual premiums  and  only  the  last  10  of  theack 
It  requires  no  argument  to  'demonstrate  that 
these  matters  were  of  the  utmost  Importance 
In  fixing  the  cash  premlnm  or  Its  equivalent, 
the  certificate  of  loan.  Moreover,  the  lan- 
guage of  this  certificate  Is  Inconsistent  with 
the  theory  of  plaintiff.  Profits  are  to  be  ap- 
plied on  its  payment,  and,  la  event  of  these 
being  Insufiicient,  the  balance  Is  to  be  con- 
tinued as  a  loan,  and  upon  death  of  the  as- 
sured is  to  be  deducted  fsem  tbe  amount 
payable  under  the  policy.  This  ia  utterly  in- 
consistent with  the  theory  that  the  certifi- 
cate was  merely  collateral  security  for  the 
guaranteed  Increase  in  event  the  Insured 
died  within  the  10  years  following  the  Lssu- 
ance  of  the  policy.  If  the  assured  construed 
the  policy  and  the  certificate  of  loan  as  con- 
tended (he  read  both),  he  was  not  warranted 
in  so  doing  by  anything  tbe  agent  said,  and 
we  find  difficulty  in  thinking  that  he  relied 
on  the  certificate  being  merely  collateral 
security  as  claimed,  tor  he  was  a  lawyer  of 
40-odd  years  at  the  bar.  However  this  may 
be,  we  are  inclined  to  accord  to  the  certifi- 
cate of  loan  its  expressed  meaning  and  re- 
gard its  object  that  manifest  from  the  cic- 
cumstanoes  shown  and  the  instruments  con- 
nected wldi  the  transaction.  The  teetlmoiiy 
of  the  actuary  of  the  company  is  in  con- 
formity with  what  we  have  said: 

"In  arriving  at  that  figure  of  $870,  calcula- 
tions were  made  for  all  the  different  ages  that 
would  be  involved,  and  the  reserve  on,  the  20- 
payment  policy  at  the  end  of  the  tenth  year. 
The  company  was  offering  to  give  to  these  pol- 
icy holders  a  20-payment  life  policy  dated  back 
10  years  and  consequently  with  the  premium 
payment  period , ending  10  years  later.  To  give 
such  a  policy  in  the  place  of  an  old  assessment 
policy  involved  definite  costs.  These  two  propo- 
sitions were  not  worth  the  same  thing.  If  the 
company  was  giving  to  the  old  policy  holders 
something  much  more  valuable  than  the  old  poll- 
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cy,  they  would  have  to  collect  from  him  that  ex- 
cess value,  that  difference  in  value.  Now  a  20- 
payment  life  policy,  as  I  have  said  before,  la 
one  under  which  premiums  to  insure  the  man 
for  the  whole  of  his  life  are  to  be  paid  within  a 
specified  period  of  20  years.  Under  such  a 
policy  as  that,  it  is  necessary  for  the  company 
to  collect  through  those  premiums  considerable 
moT«  than  the  current  cost  of  protection,  and 
that  excess  accumulates  and  forms  a  reserve 
which  is  necessary  that  the  company  should  have 
in  order  that  it  can  maintain  that  policy  after 
the  insured  quits  paying  premiums. 

"When  one  of  these  policies  would  be  isaned— 
for  Instance,  when  this  policy  in  questioD, 
1%110,  was  issued— it  was  reported  to  our  state 
insurance  department  for  the  porpoee  of  their 
having  to  make  a  valuatioa  of  the  policy  in  or- 
der to  diarge  the  company  the  proper  liability 
under  the  policy.  The  liability  with  which  the 
state  department  would  charge  the  company 
would  be  the  reaerve  at  the  end  of  the  tenth 
jwlicy  year.  In  the  case  of  a  policy  like  this 
which  waa  to  bo  dated  back  10  years,  the  com- 
pany couldn't  issue  and  carry  out  a  20-payment 
life  policy  on  the  payment  of  simply  the  pre- 
miums for  the  last  10  years. 

"The  calculation  waa  made  to  determine  what 
would  be  the  reaerve  on  the  20<>ayment  life  pol- 
icy at  the  end  of  the  tenth  year. 

"The  reserve  at  the  end  ot  the  tenth  year 
would  be  $796 ;  but,  in  all  of  these  reserve  loan 
cases,  the  larger  amount  was  taken  in  order  to 
cover  the  expenses  of  making  the  change,  and 
the  necessary  expenses  inrcdved  in  carrying  on 
the  policy. 

"The  expense  of  making  the  exchange  con- 
aiats  of  general  agents  employed  by  the  company 
for  their  services. 

"It  waa  necessary  that  the  company  collect 
from  Mr.  Deacon  what  would  enable  them  to  ful- 
fill the  terms  and  conditions  of  the  20-payment 
life  policy,  which  they  were  proposing  to  give 
him.  Now  the  previous  premiums  for  the  first 
10  years  under  this  20-pByment  life  policy  had 
not  been  paid  by  Mr.  I>eac6n,  but  the  company 
couldn't  issue  and  carry  out  a  20-payment  life 
policy  on  the  payment  of  10  premiums,  that 
wouldn't  have  been  a  sufficient  collection  to  en- 
able the  company  to  fulfill  the  contract.  It  was 
not,  however,  necessary  that  we  collect  from  Mr. 
Deacon  10  times  the  premium  of  $121.74.  That 
is  collect  from  him  $1,217.40  on  account  of  the 
dating  back  of  the  policy  10  years,  for  the  rea- 
son that  during  that  period  of  time  Mr.  Deacon 
had  a  policy  with  the  company  under  which 
policy  he  had  paid  the  cost  of  protection  and 
paid  his  share  of  tbe  expenses  of  operating  the 
bnainess^  which  in  any  case  would  have  been 
paid  out  of  the  premium  of  $121.74  per  year. 
It  was  only  necessary  that  we  collect  from  Mr. 
Deacon  what  would  put  the  company  in  just 
the  some  position  as  if  he  had  originally  taken 
the  policy  in  1886)  and  had  paid  the  premiums 
during  the  10  years.'  That  amount— the  amount 
that  waa  necessary  to  put  the  company  in  that 
position,  was  the  reserve  on  the  20-payment  life 
policy  at  the  end  of  10  years.  In  other  words, 
the  amount  which  the  company  would  have  had 
from  him  or  any  other  i>oUcy  holder  at  the  same 
age  who  had  taken  a  pcdicy  10  years  before,  and 
upon  that  basis. 


■  "Q.  A  20-payment  life  policy  with  guaranteed 
additicKis?  A.  Yen,  this  policy  as  it  stands. 
This  policy  with  guaranteed  additions  has  a 
premium,  a  regular  premium  rate  for  the  20- 
payment  life  policy  plus  the  extra  premium 
which  is  included  in  that  $121.74  to  cover  the 
extra  term  Insurance  induded  in  the  policy. 
In  other  words,  the  company  didn't  give  Mr. 
Deacon  or  any  similar  policy  holder  this  extra 
term  Insurance  for  noUiing,  bat  charged  him  the 
proper  premium  rate  for  it.  Now  if  the  com- 
pany had  collected  from  Mr.  Deacon  only  the 
premiums  for  the  last  10  years,  $121.74  per 
year,  it  couldn't  have  fnUQled  die  contract  it 
made  with  him,  but  by  the  collection  of  the  re* 
serve  included  in  the  reserve  loan  certificate, 
and  collecting  thereafter  10  annual  premiums,  it 
was  in  a  proper  position  to  fnlfiU  the  contract 
in  all  particulars." 

The  witness  then  stated  that  the  certifi- 
cates of  loan  were  deposited  with  the  Insur- 
ance department  ot  Pennsylvania  as  securi- 
ty for  a  reserve  exacted  as  security  of  policy 
holders,  in  this  case  the  amount  of  $796; 
that  the  actual  proportionate  cost  of  insur- 
ance during  the  10  years  after  the  Issuance 
of  the  policy  was  $669.82,  and  that  to  pay 
the  Burcender  value  of  the  policy  of  $1,490 
from  the  .premiums  paid  during  that  time 
would  involve  a  loss  of  several  hundred  dol- 
lars; that  in  1906  at  the  age  of  47  the  pre- 
mium on  a  20-year  payment  policy  was  $95.88 
for  $2,000  and  nearly  $200  on  a  10-year  pay- 
mttot  policy ;  that.  In  his  computatloa  of  the 
cash  premium  to  be  exacted  from  plaintiff, 
he  added  together  the  reserve  for  the  10- 
year  period  past  amounting  to  $322.53  per 
$1,000  and  the  reserve  for  the  guaranteed  in- 
crease or  $75.06,  making  $388  for  $1,000  or 
$786  for  the  $2,000;  that  the  $121.74  an- 
nual premium  was  made  up  ot  $84.34  premi- 
um on  20-year  policy  and  $23.40  as  premium 
for  the  extra  Insurance  or  guaranteed  addi- 
tions or  increase  on  the  policy  during  the 
period  premiums  were  paid.  We  bare  set 
out  the  testimony  somewhat  fully,  for  It,  as 
we  think,  leads  to  no  conclusion  other  .than 
we  reach.  See  Franfelter  t.  Fidelity  Mutual 
Ins.  Ck>.,  Common  Pleas  Court,  Ohio. 

The  certificate  of  loan  and  the  annual 
premium  were  fixed  in  pursuance  of  the  com- 
putation of  the  actuary,  and,  though  the 
amount  is  the  same  as  the  amount  of  the 
additions  for  the  fibrst  10  years,  this  appears 
to  have  been  a  mere  coincidence. 

[$]  We  are  of  opinion  that  the  court  should 
have  deducted  the  amount  of  the  certificate 
from  the  accrued  profits,  plus  the  withdraw- 
al value  under  the  option,  and  rendered 
judgment  for  the  differoioet  or  $403.76.  The 
judgment  will  be  modified  accordingly. 

Modified  and  afllrmed. 

PRESTON,  C.  J.,  and  EVANS  and  SA- 
LINGER, JJ.,  concur. 
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SHIMBRDA  T.  NEBRASKA  SERUM  CO. 
(No.  20168.) 

(Supreme  Court  of  Nebrulca.    Nor.  30,  191&.) 

(ByHalua  (y  the  Court.) 

1.  Appkai.  AifD  Bbbob  «9l002  —  Bbvikw  -<: 

CONIXICTIKO  E/TIOENCI. 

The  finding  of  a  jury  on  conflictiag  evidence 
will  not  be  diatarbed,  unlesa  it  ia  clearly  wrong. 

2.  Dbuooibtb  ^sslO— Defcctivk  Sebdx— Ija- 

XILITT    IN    DAVAOEB. 

Evidence  examined,  and  Md  to  be  amply 
tu£5cient  to  anatain  the  verdict. 

Sedgwick,  J.,  diaaenting. 

Appeal  from  District  Court,  Lancaater 
Connty;    Sb^ibml,  Judga 

Action  by  John  Shimerda  against  the  Ne- 
braska Serum  Company.  Judgment  for 
plaintiff,  and  defendant  appeals^    Affirmed. 

E.  J.  Glonenta,  of  linccdn,  and  Kirkpat- 
rick,  McCollmn  &  Kirkpatrlck,  of  Kansaa 
City,  Mo.,  for  appellant. 

Bartos  &  BartoB,  of  WUber,  and  F.  M. 
Hall,  H.  W.  Balrd,  and  F.  D.  Williams,  aU 
of  IdncolJD,  for  appellee. 

ALDRICH;  J.  This  Is  an  action  at  law, 
where  one  John  Shimerda,  of  Saline  coun- 
ty, sues  the  Nebraska  Serum  Company  to  re- 
cover damages  growing  out  of  administering 
hog  4diol^a  serum,  sold  by  the  defendant, 
when  the  same  was  alleged  to  have  been 
spoiled  and  poisonous.  By  administering 
said  medidne,  it  Is  alleged  to  have  caused 
his  hogs  to  the  number  of  202  to  sicken  and 
die. 

The  evidence  in  support  of  the  allegations 
in  the  petition  herein  was  submitted  to  a 
jury,  whidi  found  a  verdict  for  plaintiff  in 
the  Hum  of  $1375.  The  issues  in  this  case 
are  comparatively  simple.  The  sole  ques- 
tion, as  we  view  It,  is:  Was  the  verdict  of 
the  Jury  sustained  by  sufficient  evidence? 
There  is  no  controverted  question  of  law 
here  gtving  grounds  for  controversy. 

[1,2]  This  case  is  decided  in  accordance 
with  the  well  known  and  recognized  rule  of 
this  court,  to  wit,  the  finding  of  a  Jury  bas- 
ed on  conflicting  evidence  will  not  be  dis- 
turbed, unless  it  is  clearly  wrong. 

Defendant  claims  this  v«rdlct.  If  sustain- 
ed, wUi  work  great  injury  to  It  in  its  manu- 
facture of  hog  cholera  semm.  We  'answer 
that,  if  the  serum  manufacturers  will  take 
certain  precautions,  it  will  enable  them  to 
make,  at  least,  a  defense  to  actions  ot  this 
kind:  for  instance,  defendant  in  the  case  at 
bar  conid  have  met  the  contentions  of  plain- 
tiff, liad  it  simply  shown  that  the  serum 
waa  aflq>tlcally  prepared,  and  could  have 
further  shown  that  there  was  no  pols<»ous 


or  deleterious  ingredients  In  the  semm  at 
the  time  of  its  manufacture,  sale,  and  de- 
livery. 

Then  further,  when  parting  with  said 
medidne,  a  record  or  examination  might 
have  disclosed  that  certain  tests  had  been 
made  for  the  purpose  of  ascertaining  wheth- 
er any  foreign  substances  were  In  the  same, 
and  that  said  medicine  was  not  in  a  septic 
oondltloa  at  the  time  of  delivery. 

Evidence  shows  that  said  medicine  was 
administered  in  a  clean,  sanitary,  and  scien- 
tific manner. 

Affirmed. 

SEDGWICK,  J.  (dissenting).  The  opinion 
says  that  the  plaintiff  alleges  that  the  se- 
rum was  "sold  by  the  defendant,  when  the 
same  was  alleged  to  have  been  spoiled  and 
poisonous."  This  the  plaintiff  must  prove 
In  order  to  recover  damages.  The  opinion 
says: 

"Defendant  in  the  case  at  bar  could  have  met 
the  contentiona  of  plaintiff,  had  it  simply  shown 
that  the  serum  was  aseptically  prepared. 
*  *  *  A  record  or  examination  might  have 
disclosed  that  certain  testa  had  been  made  for 
die  purpose  of  ascertaining  whether  any  foreiga 
snbitances  were  in  the  same,  and  that  said  medi- 
cine was  not  in  a  septic  condition  at  the  time 
of  delivery." 

It  is  assumed  that  the  defendant  did  not 
do  these  things,  and  so  It  is  dear  that 
there  Is  no  controversy,  and  it  is  unneces- 
sary to  refer  to  plaintiff's  evidence.  This 
places  the  burden  of  proof  upon  the  wrong 
party.  The  syllabus  says  that  the  evidence 
Is  "examined,"  but  there  Is  nothing  In  the 
ot)lnlon  to  indicate  that  it  is  at  all  material 
what  the  plaintifTs  evidence  might  be.  It  Is 
very  doubtful  to  my  mind  that  the  evidence 
shows  that  the  serum  was  poisonous. 


SALINE  COUNTT  v.  BLUE  RIVER  POWER 
CO.  et  aL    (No.  20067.) 

(Supreme  Court  of  Nebraska.    Nov.  30,  1918.) 

(SyOabui  by  the  Court.) 

t.  EuccTBicnr  «=99(1)  —  Ebtablishmest  or 
Tbaksuission   Line  —  Link   or  Road  — 
Statuti. 
Where  the  landowner  in  planting  trees  and 
erecting  fences  along  the  line  of  a  public  high- 
way  incloses  and   retains   the   possession   and 
nse  of  a  part  of  the  land  lying  within  38  feet 
of  the  section  line,  a  corporation  undertaking 
the   erectioa   of   an   electric   transmission   line 
along  the  road  nnder  the  privileges  granted  to 
it  under  section  7420,  Rev.  St  1913,  may  as- 
sume the  line  of  such  road  to  be  where  such 
trees  and  fences  are  found,  until  the  line  is 
otherwise  definitely  fixed  and  established. 
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2.  EuiCTKiaiTT  «=>9(1)— Location  ov  1'']IAI«8- 
uissiON  Lire— Statute  in  Fobce— Amend- 
ment—Befect. 
Defendant  undertook  the  construction  of 
an  electric  traosmission  line  along  a  public 
highway.  The  statute  then  in  force  provided: 
"■VVIhenerer  practicable  the  poles  shall  be  set 
upon  the  line  of  such  highways."  By  the  terms 
of  an  injunction  order  entered  by  the  district 
court  defendant  was  required  to  set  its  poles 
"upon  the  line  of  such  highways."  An  appeal 
was  prosecuted  to  this  court.  While  the  ap- 
peal was  pending,  the  statute  wag  amended  to 
read:  "Whenever  practicable  the  poles  or  tow- 
ers shall  be  set  in  such  highway  and  adjacent 
to  and  not  more  than  six  feet  distant  from  the 
line  thereof."  Eeld,  that  the  statute  in  force 
at  the  time  of  entering  the  judgment  in  this 
court  will  control. 

Appeal  trcnu  District  Court,  Saline  County ; 
Hard,  Judge. 

Action  for  Injunction  by  the  County  of  Sa- 
line against  the  Blue  River  Power  Company 
and  others.  Permanent  Injunction  granted, 
and  the  defendants  appeaL  ModiSed  and  af- 
firmed. 

J.  J.   Th<Hna8  and  Edwin   Vail,  both  of 

Seward,  for  appellants. 
Charles  F.  Barth,  of  Friend,  for  appellee. 

MORRISSEY,  O.  3.  Defendant  undertook 
to  construct  an  electric  transmission  line 
along  a  pubUc  highwiiy,  under  the  provisions 
of  section  7420,  Rev.  St  1913,  which  granted 
to  such  coriwratlons  as  defendant  "right  of 
way  for  all  necessary  poles  and  wires  along, 
within  and  across  any  of  the  public  high- 
ways of  this  state:  Provided  •  *  •  all 
such  wires  shall  be  placed  at  least  twenty 
feet  above  all  road  crossings,  and  all  sudli 
poles  and  wires  shall  be  so  placed  as  not  to 
Interfere  with  the  public  use  of  any  of  such 
highways,  and  whenever  practicable  the  poles 
shall  be  set  upon  the  line  of  such  highways." 
A  dispute  arose  between  plaintiff's  officers 
and  defendant's  agents  over  the  location  of 
this  line.  It  was  alleged  on  behalf  of  plain- 
tiff that  defendant  was  not  following  the  line 
of  the  road,  but  was  erecting  Its  poles  at 
points  within  the  public  highway.  A  perma- 
nent injunction  was  granted,  restraining  de- 
fendant from  erecting,  placing,  or  maintain- 
ing Its  poles  within  the  highway,  at  any  other 
place  than  on  Its  boundary  line.  Defendant 
has  appealed. 

The  highway  runs  east  and  west  along  the 
north  side  of  sections  14,  15,  16,  and  17.  De- 
fendant undertook  to  use  the  south  side  of 
the  highway.  In  order  to  locate  the  south 
boundary  of  the  highway,  the  county  survey- 
or surveyed  and  located  .the  line  between  the 
sections  mentioned,  and  the  sections  imme- 
diately north ;  aswumod  the  highway  to  be 
the  standard  widths.  66  feet;  and  fixed  the 
south  line  of  the  highway  on  a  line  running 


parallel  with,  and  33  feet  south  of,  the  north 
line  between  the  sections  mentioned.  De- 
fendant denies  that  ti>e  road  was  regularly 
opened  and  asserts  that  it  is  a  highway  only 
by  prescription;  that  the  fences  and  hedges 
along  the  south  side  of  the  highway  are  not 
placed  at  a  uniform  distance  of  33  feet  south 
of  the  north  line  of  the  respective  sectloDs; 
and  that  only  so  mudi  of  the  ground  as  lies 
north  of  the  fences  and  hedges  has  ever  been 
used  by  the  public,  or  forms  a  part  of  the 
highway.  It  is  further  claimed  that  the 
transmission  line  is  built  as  near  as  prac- 
ticable to  the  south  line  of  the  highway,  as 
Indicated  by  the  fences,  hedges,  and  trees. 

[1]  The  evidence  shows  that,  pursuant  to 
an  act  of  the  Legislature  of  1873,  providing 
for  the  establishment  of  public  roads  along 
section  lines  In  certain  counties,  the  board 
of  county  commissioners  of  plaintiff  county, 
in  1S74,  passed  a  resolution  declaring  all  such 
section  lines  to  be  public  highw^ays.  The 
county  records  do  not  show  that  any  further 
proceedings  were  had,  but  the  proof  is  con- 
clusive that  for  more  than  40  years  before 
the  commencement  of  this  litigation  the  pab- 
lic  had  traveled  over  these  section  lines,  and 
no  dispute  arose  between  the  landowners 
and  the  county  over  the  right  of  the  public 
to  treat  them  as  public  highways.  The  land- 
owners planted  trees  and  erected  fences  ap- 
proximately on  a  line  33  feet  from  the  section 
line,  but  at  certain  points  deviated  therefrom 
and  encroached  upon  the  33-foot  strip.  The 
trial  court  found  that  the  road  was  of  the 
uniform  width  of  66  feet.  The  landowners 
are  not  parties,  and  we  do  not  determine  this 
question.  Itefendant's  rights  rest  upon  the 
statute;  it  is  given  a  right  to  erect  its  line 
in  the  public  roadway,  and  it  may  assume  the 
line  to  be  the  line  so  long  recognized  by 
the  public.  It  will  not  be  required  to  liti- 
gate with  landowners  the  right  to  the  use 
and  occupancy  of  the  land  occupied  by  thetu. 

[2]  The  trial  court  found  that  it  was  prac- 
ticable to  set  the  poles  on  the  south  line 
of  the  road.  Since  the  entry  of  the  de- 
cree, the  statute  has  been  amended,  and  diap- 
ter  135,  Laws  1917,  now  supersedes  it  The 
latter  statute  is  substantially  the  same  as  the 
former,  except  that  it  provides  that — 

"Whenever  practicable  the  poles  or  towers 
shall  be  set  in  such  highway  and  adjacent  to 
and  not  more  than  6  feet  distant  from  the  line 
thereof." 

Our  Judgment  is  necessarily  governed  by 
this  later  statute.  3  Cyc.  407,  We  shall 
not  attempt  a  review  of  the  evidence,  but  we 
are  convinced  that  It  is  not  impracticable  for 
defendant  to  place  its  poles  witliln  six  feet 
of  the  highway  line,  as  indicated  by  the 
trees  and  fences. 

The  decree  is  modified  so  as  to  require  de> 
fendant  to  refrain  from  erecting  or  main- 
taining its  line  more  than  six  feet  from  the 
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south  boandary  Use  of  Hie  established  high- 
way  as  herein  indicated ;  otherwise^  It  Is  af- 
firmed. 
Modified  and  affirmed. 


In  re  GINSBERG.    (No.  2044&) 
(Supreme  Court  of  Minnesota.    Dec.  27,  1918.) 

(Byttabu*  hv  BMtorial  Staf.) 
Attobnet  awd  Client  9=>5S — ^Disbabment — 

GBOUNDS— £>VIDE!ICI. 

Respondent,  who  did  not  display  in  his  deal- 
ings with  a  client  under  a  criminal  charge  the 
fidelity  to  client's  Interests  whidi  the  law  de- 
mands^ and  whose  remissness  led  him  to  guilt 
in  advising  client  to  eyade  a  trial,  will  be  sus- 
pended, with  privilege  of  applying  for  a  remov- 
al  of  suspension  order  after  expiration  of  one 
year. 

Proceeding  by  the  State  Board  of  Law 
Examiners  for  the  disbarment  of  Abe  S. 
Ginsberg,  an  attorney  at  law.  Respondent 
suspended  from  practicing  as  attorney  at 
law,  with  the  privilege  of  applying  for  the 
removal  of  the  suspenskm  at  any  time  after 
one  year  from  the  filing  of  the  opinion  herein. 

Ll  K.  Baton,  of  Minneapolis,  for  Ginsberg. 

Staoley  B.  I^ouck,  of  Minneapolis,  and 
Frank  L.  Cliff,  of  OrtonviUe,  for  Boaird  of 
Law  EKamlners. 

PBB  CURIAM.  The  charges  against  the 
respondent  that  are  pressed  in  this  disbar- 
ment proceeding  are  that  he  falsely  repre- 
sented to  hla  client,  Max  Miller,  that  the  lat- 
ter's  ball  had  been  fixed  at  4000,  when  In  fact 
It  had  been  fixed  at  |300,  and  thereby  obtain- 
ed $500  from  Miller;  and  that  respondent 
deposited  |300  as  ball  and  retained  the  bal- 
ance as  fees;  that  thereafter  he  sought  to 
obtain  more  money  from  Miller,  and,  falling, 
advised  Miller  to  forfeit  his  bail  and  leave 
the  state. 

It  appears  that  MUler  was  arrested  and 
charged  with  i)etit  larceny.  Respondent  saw 
hUn  in  the  city  lockup  and  was  requested  to 
defend.  He  obtained  f220  from  Miller  as  a 
retainer.  The  trial,  evidently,  did  not  pro- 
ceed T»y  fat  before  the  court  announced  that 
If  Miller  had  committed  any  offense  it  was 
grand  and  not  petit  larceny.  Accordingly, 
the  case  was  dismissed,  and  Miller  was  held 
until  the  complaint  could  be  filed  charging 
him  with  the  graver  crime.  Such  complaint 
was  made.  Miller  desired  to  give  ball.  Re- 
spondent visited  the  office  of  the  county  at- 
torney with  a  Tiew  to  ascertaining  the  prob- 
able amount  that  would  be  recommended,  and 
$600  was  reoommended.  Miller  was  inform- 
ed of  this,  and  a  friend  of  bis  by  name 


of  Mrs.  Genadek  undertook  to  procure  the 
amount.  She  so  did,  and  handed  the  sum 
named  to  respondent  in  the  corridor  outside 
the  municipal  courtroom.  When  the  case 
was  called,  for  reasons  not  spearing,  the 
court  fixed  the  bail  at  $300.  Respondent's 
contention  is  that  Miller  was  present  In  court 
and  heard  the  court  announce  the  amount, 
and  that  both  he  and  Mrs.  Genadek  knew 
that  It  was  $300.  He  also  claims  that  it 
was  agreed  that  respondent's  prospective 
partner  should  take  charge  of  Miller's  de- 
fense and  that  the  fees  to  both  should  be  $500, 
so  that  In  addition  to  the  $220,  paid.  In  the 
first  Instance,  and  the  $200  retained  out  of 
the  $500  paid  by  Mrs.  Genadek,  $60  more 
should  be  paid  by  Miller.  Miller  and  Mrs. 
Genadek  maintain  that  they  did  not  knoiw 
that  the  bail  was  fixed  at  $800;  that  when 
MUler,  after  his  release,  visited  the  office  of 
respondent,  the  latter  requested  further  fees 
and  began  to  Intimate  that  Miller  was  IB 
sudbi  danger  of  a  long  prison  term  that  it 
was  advisable  for  htm  to  make  his  escape. 
Miller  admits  that,  after  bis  indictment  and 
arraignment,  he  was  Informed  by  respond- 
ent of  the  date  of  trial,  and  that,  notwith- 
standing the  advise  he  claims  to  have  receiv- 
ed to  escape,  he,  nevertheless,  wmt  to  the 
oourthouse  on  the  day  appointed  for  triak. 
But  now  he  testifies  that,  when  respondent 
saw  him  in  the  corridor  outside  the  conrt- 
room,  where  the  criminal  cases  were  being 
tried,  respoadoit  Called  him  a  fool  and  told 
htm  to  skip  or  he  would  get  ten  years  in  the 
penitentiary,  and  therenpon  he  fied.  It  ap- 
pears that  on  the  day  the  ball  was  fixed,  and, 
after  the  parties  had  left  the  courtroom.  Mil- 
ler, signed  an  order,  prepared  by  one  of  his 
attorneys,  directing  the  clerk  to  pay  to  Mrs. 
Genadek  the  $300  ball  money,  after  it  had 
served  Its  purpose.    ' 

The  testimony  discloses  that  Miller  went 
to  Massachusetts  and  stayed  there  some  time, 
then  returned,  and  surrendered  himself  to 
the  authorities.  He  changed  his  plea  to  guil- 
ty, upon  the  advice  of  another  counsel  i>ro- 
cured  in  the  meantime,  and  was  sentenced  to 
ten  months  in  the  worithouse.  The  trial  of 
Blsko,  who  was  jointly  Indicted  with  Miller, 
was  set  for  the  same  date  as  Miller's;  and, 
when  it  was  found  that  Miller  had  abscond- 
ed, the  trial  of  Blsko  immediately  proceed- 
ed, respondent  defending.  Blsko  was  ooa- 
vlcted  and  sentenced  to  the  penitentiary. 

Discrepancies  and  contradictions  appear  In 
the  testimony  of  Miller  and  Mrs.  Genadek  to 
gach  an  extent  that,  even  after  making  al- 
lowance for  their  ignorance  and  imperfect  un- 
derstanding and  use  of  the  Engliah  language, 
we  would  be  reluctant  to  find  that  the  charg- 
es have  been  proven  against  respondent,  un- 
less there  was  corrotioratlon  of  their  story. 
But  we  conolude  there  Is  such  corroboration 
In  the  testimony  of  Mr.  Gordon  Grimes  re- 
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specttng  the  advice  to  abscond  wblch  respond- 
ent is  charged  with  giving  Miller.  We  do  not 
overlook  the  testimony  of  Mr.  Snyder,  who 
was  present  at  the  Interview  wherein,  accord- 
ing to  the  testimony  of  Mr.  Grimes,  reiH>ond- 
ent  said  "be  had  advised  Mr.  Miller  to  skip 
out  and  that  advice  was  worth  |6,000  to  Mil- 
ler." We  see  no  possible  motive  Mr.  Grimes 
could  have  tot  testuying  fals^y  against  a 
brother  attorney.  He  bad  been  successful 
in  the  lawsuit  of  Miller  v.  Ginsberg,  and  the 
judgment  he  had  obtained  in  favor  of  Mil- 
ler had  been  affirmed  and  paid.  Grimes  had 
no  occasion  to  feel  dlsgrimtled.  One  or  two 
other  circumstances  should  be  mentioned 
which  appear  to  us  confirmatory  of  the  claim 
of  Miller.  If  there  was  an  attempt  on  the 
part  of  respondent  to  overreach  MiUer,  as 
the  latter  claims,  we  would  not  expect  re- 
spondent to  show  much  consideration  for  his 
client's  best  interests.  Ibe  exaction  of  i. 
1220  retainer  to  defend  MUler  on  a  petit 
larceny  charge  seems  unconsdMiable,  espe- 
dally  for  a  young  lawyer  of  such  limited  ex- 
perience as  respondent  seems  tacitly  to  ad- 
mit, for  when  the  graver  charge  was  snbstl- 
tnted  he  feels  himself  Incompetent  to  handle 
that,  and  turns  MlUer  over  to  his  prospective 
partner,  upon,  as  be  claims,  an  additional  fee 
of  $280  to  be  paid.  Yet,  notwithstanding  this 
confessed  Incompetency  to  defend  MUler,  he 
undertakes  to  personally  conduct  the  defense 
of  Bisko  indicted  with  MiUer.  Even  upon 
respondent's  own  claims,  his  treatment  of 
Miller  does  not  comport  with  that  fair  deal- 
ing which  Is  expected  of  attorneys  worthy  to 
practice  their  profession.  To  exact  as  large 
a  fee  from  an  ignorant  wage-earner  to  de- 
fend him  on  a  misdemeanor  charge  Is  not 
Justified  by  anyttUng  appearing  In  this  pro- 
ceeding. Another  incident,  revealed  by  the 
testimony,  may  be  referred  to  as  an  indi- 
rect cimflrmatlon  of  Miller's  claim.  On  the 
morning  that  Uie  trial  upon  the  Indictment 
was  to  take  place,  respondent,  as  he  went 
into  Judge  Leary's  courtroom,  the  courtroom 
where  the  criminal  trials  were  had,  passed 
and  greeted  Miller  In  the  corridor  ontslda 
Immediately  upon  the  opening  of  court,  the 
county  attorney  moved  the  trial  of  the  case 
against  Miller,  and  the  bailifC  was  directed 
to  call  him.  There  was  no. response.  Be- 
spondent  testified  that  he  never  left  the 
courtroom  from  the  time  he  entered  until  the 
no<w  recess.  One  would  have  expected  that 
an  attorney  would  have  taken  enough  inter- 
est in  a  client  whom  he  had  been  engaged  to 
defoid  and  of  whom  he  had  received  $420 
eash  retainer  to  step  out  In  the  corridor 
where  he  had  recently  spoken  to  him  and  try 
to  find  him,  or  to  make  some  effort  to  save 
the  bail. 

nte  respcmdent  is  a  young  man.  Trial 
judges  commend  his  conduct  in  court,  and  he 
seems  to  keep  his  word  good  with  officials 


and  the  attdrneya  with  whom  lie  has  come 
in  c<»itact  But,  notwithstanding  this,  we 
are  impressed  by  the  testimony  tliat  he  did 
not  display  in  his  dealings  with  Miller  that 
fidelity  to  the  interests  of  Ids  client  which 
the  law  demands,  and  that  his  remissness 
in  this  respect  led  him  into  the  transgres- 
sion of  which  we  find  him  guilty,  namely,  of 
advising  his  client  to  evade  a  trial. 

We  do  not  think  the  right  to  practice 
should  be  permanently  taken  from  respond- 
ent A  time  should  be  fixed  after  the  ex- 
piration of  which  respondent  may  be  reinstat- 
ed, upon  a  showing  of  good  and  proper  con- 
duct in  the  meantime. 

It  is  therefore  ordered  that  the  reiqwndent, 
Abe  S.  Ginsberg,  be  suspended  from  practic- 
ing as  an  attorney  at  law  in  this  state,  but 
with  the  privilege  to  awAy  tot  a  removal  of 
the  aa^iensioa,  as  above  Indicated,  at  any 
time  after  the  expiration  of  one  year  from 
the  filing  of  this  opinion. 


STATE  ex  rd.  NORWOOD  r.  NELSON. 
District  Judge,  et  at    (No.  21271.) 

(Supreme  Coart  of  Minnesota.    Jan.  3,  1019.) 

(BtOaiut  h$  EdUorial  BU^.J 

1.  Statks  9s»30— Skats  nr  Lxoislatcbx  — 
Contest. 

Gen.  St.  1918,  |  630,  as  amended  by  Laws 
1915,  c.  167  (Gen.  St  Supp.  1917,  {  630),  relat- 
ing to  an  inspection  of  I>aUoti  where  a  contest 
has  been  instituted,  includes  contests  for  seats 
in  the  Legislature. 

2.  States  «=»80— "Blbotiow"— "Fiwai.  Cah- 
VAss"— Statut*. 

Under  Gea.  St  1918,  |  626,  permitting  any 
voter  of  a  senatorial  district  to  contest  the  elec- 
tion of  any  person  declared  dected,  by  serving 
on  contestee  within  15  days  after  completion 
of  canvass  a  written  notice,  specifying  grounds 
of  contest  and  time  and  place  where  deposi- 
tions  will  be  taken,  not  later  tlian  40  days  after 
the  election,  "the  election"  refers  to  date  ap- 
pointed for  casting  votes,  and  exdudes  the  time 
of  "final  canvass";  terms  not  being  synony- 
mous. 

[Ed.  Note.— -For  other  definitions,  sea  Woida 
and  Phrases,  First  and  Second  Series,  Election.] 

3.  Statm  «»80— LEaiat.ATTVS  Contest— Ju- 
bisdiction. 

Courts  and  the  several  jndges  thereof  have 
no  jurisdiction  ovw  legislative  dection  oontests, 
and  should  not  assume  authority  to  take  any 
steps  therein,  unless  authorised,  and  then  only 
to  the  extent  specifically  authorized. 

Certiorari  to  District  Court,  Murray  Coun- 
ty;  L.  S.  Nelson.  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
Ctiarles  F.  Norwood,  against  L.  S.  Nelson, 
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District  JvSge,  and  others,  to  review  the 
refusal  to  order  an  Inspection  of  the  bal- 
lots and  to  appoint  Inspectors  to  inspect  and 
recount  ballots  cast  for  state  senator  In  the 
Twelfth  senatorial  district,  consisting  of  the 
counties  of  Murray,  Pipestone,  and  lincoln. 
Writ  quashed,  and  proceeding  dismissed. 

Davis  &  Michel  and  D.  D.  Kennedy,  all  of 
Marshall,  for  relator. 
Wilson  Borst,  of  Wlndom,  for  reepondenta. 

PER  CURIAM.  Certiorari  to  review  the 
refusal  of  the  Judge  of  the  district  court  to 
order  an  inspection  of  the  ballots  and  to  ap- 
point Inspectors  to  inspect  and  recount  the 
ballots  cast  for  state  senator  in  the  Twelfth 
senatorial  district,  consisting  of  the  counties 
of  Murray,  Pipestone,  and  Lincoln. 

The  relator  served  a  notice  of  contest  De- 
cember 11,  1918,  wherein  it  was  stated  that 
depositions  relative  to  the  contest  would  be 
taken  before  two  named  Justices  of  the 
peace  in  Murray  county,  on  December  31, 
1918.  The  Judge  below  held  that,  since  the 
notice  did  not  provide  for  the  taking  of 
the  depositions  within  40  days  from  the  date 
of  the  election,  It  was  not  effective,  and  he 
was  not  authorized  to  appoint  inspectors  to 
recount  the  votes  or  to  order  the  ballots  In- 
spected. 

[1,2]  Relator  seeks  to  avail  Llmselt  of  the 
provisions  of  section  530,  Gen.  St  1913  (as 
amended  by  chapter  167,  {  16,  Laws  1919 
[Gen.  St  Snpp.  1917,  |  530]),  In  order  to 
prepare  for  the  trial  of  his  contest  before 
the  senate.  The  section  includes  contests  fo? 
seats  In  the  Legislature.  State  ex  rel.  v. 
Searle,  60  Minn.  4S8,  61  N.  W.  558.  But 
before  a  Judge  is  authorized  to  issue  any 
order  under  that  section  it  must  appear 
that  a  contest  has  been  instituted.  This 
condition  Is  thus  expressed  in  the  opening 
sentence  of  the  section : 

"After  a  contest  has  been  instituted,  either 
party  may  have  the  ballots  inspected  before  pre- 
paring for  triaL" 

The  only  way  in  which  a  contest  for  a 
seat  in  the  Leg^Iature  may  be  Instituted  Is 
by  a  service  of  the  notice  prescribed  In  sec- 
tion 526.  The  part  of  the  section  here  ma- 
terial provides  that: 

"Any  voter  of  a  senatorial  or  representative 
<ii8trict  may  eonteet  the  validity  of  the  election 
of  any  person  declared  elected  to  the  senate  on 
boose  of  representatives,  •  •  •  or  his  ri|^t 
to  a  seat  therein,  by  causing  to  be  served  upon 
the  contestee,  within  fifteen  days  after  the  com- 
pletion of  the  fLial  canvass,  a  written  notice, 
specifying  the  points  on  which  the  contest  will 


be  made,  and  naming  two  justices  of  the  peace 
of  sudi  legi^ative  district  before  whom  deposi- 
tions relative  theieto  will  be  taken,  and  the 
time  and  place  thereof,  which  time  shall  not 
be  later  than  forty  days  after  the  election." 

It  is  plain  that  if  the  ordinary  meaning 
be  given  the  words  "the  election,"  it  can 
refer  to  no  other  time  than  the  day  ap- 
pointed for  casting  the  votes,  which  on  last 
election  was  November  eth.  So  construing 
the  words,  the  notice  served  did  not  conform 
to  the  statute,  for  the  time  therein  flxed  for 
taking  the  depositions  was  more  than  40 
days  after  the  election.  But  relator  con- 
tends that  the  word  "election,"  as  used  in 
this  section,  Indudee  not  only  the  day  on 
which  the  votes  are  cast,  but  embraces  the 
whole  period  of  time  beginning  with  that  day 
and  ending  with  the  day  on  which  the  final 
canvass  Is  completed;  otherwise,  it  is  ar- 
gued, the  right  of  contest  may  be  lost  be- 
cause there  Is  not  sufficient  time  for  the  do- 
ing of  those  things  wbidi  the  statute  con- 
tonplates  and  apportions  time  for  doing. 
For  instance,  here,  the  final  canvass  was 
completed  on  the  twentieth  day  after  tho 
votes  were  cast,  relator  Is  given  15  days  aft- 
er the  completion  of  the  canvass  within 
which  to  serve  the  notice  of  contest  but 
i^uch  notice  must  be  served  at  least  10  days 
before  the  time  therein  specified  for  taking 
the  depositions;  hence,  if  relator  took  the 
full  time  of  15  days  before  serving  his  no- 
tice, the  taking  of  the  depositions  could  not 
be  brought  within  the  prescribed  40  days. 
There  may  be  some  force  to  the  argument, 
were  the  statute  open  to  construction;  but 
we  think  Its  langfuage  too  clear  for  doubt. 
The  words  "election"  and  "final  canvass" 
are  not  synonymous,  as  used  In  the  sen- 
tence above  quoted  from  sectlcm  625. 

[S]  Courts  and  the  several  Judges  there- 
of have  no  Jurisdiction  over  legislative  elec- 
tion contests,  and  should  not  assume  au- 
thority to  take  any  steps  in  such  contests 
unless  clearly  authorized,  and  then  only  to 
the  extent  specifically  given.  The  character 
of  the  duties  conferred  upon  Judges  and  Jus- 
tices of  the  peace  In  these  contests  has  been 
well  stated  In  State  ex  rd.  v.  Searle,  supra, 
and  State  ex  rel.  v.  Peers,  33  Minn.  81,  21 
N.  W.  860.  We  conclude  that  before  a  Judge 
may  issue  an  order  under  section  630  It  must 
be  made  to  appear  that  a  contest  has  been 
Instituted  in  accordance  with  the  provision 
of  section  625,  and  that  In  the  Instant  case 
It  does  appear  that  there  had  not  been  a 
compliance  with  the  latter  section. 

The  writ  Is  quashed  and  the  proceeding 
dismissed. 
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INTERIOR  LUMBER  CO.  t.  O'DOWD. 
(No.  21114.> 

(Supreme  Court  of  Minnesota.    Dec.  20,  1918.) 

Appeal  from  District  Court,  Scott  Cfeunty; 
a  M.  Tifft,  Judge. 

Action  by  tlie  Interior  Lumber  Company 
against  John  J.  O'Dowd.  Verdict  for  plaintiff. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.     Affirmed. 

F.  J.  Leonard,  of  Jordan,  for  appellant. 
Julius  A.  CoUer,  of  Sbakopee,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to 
recover  the  sum  of  $28.30,  alleged  to  be  the 
balance  due  plaintiff  from  defendant  upon  an 
account  for  lumber  gold. 

Defendant  sought  to  escape  liability  on  the 
ground  that  he  had  been  charged  for  more  lum- 
ber than  he  received,  the  alleged  overcharge  be- 
ing the  amount  here  in  controversy,  and  upon 
the  further  ground  that  there  was  a  dispute 
as  to  two  small  items  in  plaintiff's  bill,  and 
that  plaintiff  agreed  to  receive  in  full  payment 
and  satisfaction  of  its  claim  $67T.9&,  which  sum 
defendant  paid  and  plaintiff  accepted. 

There  was  a  verdict  for  plaintiff,  and  a  mo- 
tion for  a  new  trial,  which  was  denied.  The 
appeal  is  from  the  order  denying  such  motion. 
The  evidence  was  sufficient  to  justify  the  ver- 
dict, and  we  find  that  no  errors  of  law  occurred 
at  the  trial. 

Order  affirmed. 


STATE  V.  GILBERT.    (No.  210S9.) 
(Supreme  Ciourt  of  Minnesota.    Dec.  20,  1918.) 

(Svttaiiu  by  the  Court.) 

1.  Abmt  and  Navy  ®=340  —  DiscoUbaoinq 
ENLierTMEPrr— Statctokt  Offense— Irtent. 

Intent  is  not  an  ingredient  of  the  offense 
created  by  chapter  463,  Laws  of  1917  (Gen.  St 
Supp.  1917,  S§  8521-1  to  8521-6). 

2.  Abmt  and  Navt  «=»40— Discoukaoeuewt 
OP  Enlistment  —  Sufficibnct  op  Indict- 
ment. 

The  statements  which  the  indictment 
charges  defendant  with  malting,  if  believed, 
would  naturally  and  reasonably  deter  enlist- 
ment and  giving  of  aid  in  the  war,  and  consti- 
tute a  violation  of  the  statute. 

3.  Akmt  and  Navt  «=940  —  DiscounAoiNa 
Enlistment— SirrnciBNCT  of  Evidence. 

The  evidence  made  the  question  as  to  wheth- 
er defendant  had  committed  the  offense  a  ques- 
tion for  the  jury  and  ia  sufficient  to  sustain  the 
verdict. 

4.  Armt  and  Navt  €=»40  —  Discoubaoino 
Enlistment— Evidence. 

Remarlcs  made  by  members  of  the  audience 
during  defendant's  speech,  to  which  defendant 
made  reply,  were  properly  admitted  in  evidence 
in  connection  with  such  replies. 


6.  Witnesses  «3»391— Examination— Lxad- 

IMO  Question.  . 
Leading  questions,  not  otherwise  admissible, 
are  not  made  admissible  by  the  claim  that  the 
purpose  is  to  impeach  an  adverse  witness  to 
whom  the  same  questions  had  been  propounded, 
if  the  answer  could  have  no  tendency  to  prove 
that  the  adverse  witness  ever  made  any  state- 
ment inconsistent  with  his  testimony. 

6.  CONSTITUTIONAI.    LAW    «S990— ABMT     AND 

Navt  «e»40— Fbkbdok  of  Speech- IUisikq 

Armies. 
That  the  statute,  induding  section   3,   is 
constitutional,   has  been   established   by   prior 
decisions. 

Appeal  from  IMstrlct  (3ourt,  Goodhue  Coun- 
ty ;  Albert  Johnson,  Judge. 

Joseph  Gilbert  wbs  convicted  of  having  vi- 
olated a  statute  by  teachlfig  and  advocating 
that  men  should  not  enlist  In  the  military 
and  naval  forces  of  the  United  States,  and 
that  citlsens  of  Minnesota  should  not  aid 
the  United  States  in  prosecuting  the  war 
against  public  en^nles,  and  he  appeals.  Af- 
firmed. 

€!eorge  E.  Nordlln,  T.  V.  Sullivan.  F.  A. 
Pike,  and  Arthur  Le  Sueur,  all  of  St.  Paul, 
for  appellant. 

Clifford  L.  Hilton,  Atty.  Gen.,  James  E. 
Marli.ha/n  and  John  E.  Palmer,  Asst.  Attys. 
Gen.,  and  Thomas  A.  Mohn,  Q>.  Atty.,  of 
Red  Wing,  for  the  State. 

TAYLOR,  C.  A  public  meeting,  called  by 
XiOuis  W.  Martin,  an  organizer  for  the  Non- 
partisan League,  was  held  at  the  village  of 
Kenyon,  in  the  county  of  Goodhue,  on  the 
evening  of  August  18,  1917.  Some  200  peo- 
ple attended.  Two  officers  of  the  league,  X. 
S.  Randall  and  the  defendant,  were  present 
and  made  speeches.  Defendant  was  subse- 
quently convicted  of  having  violated  chapter 
463  of  the  Laws  of  1917  (Gen.  St.  Supp.  1917, 
§§  8521—1  to  8521—6),  by  teaching  and  ad- 
vocating, in  the  speech  which  be  made  at 
this  meeting,  that  men  should  not  enlist  In 
the  military  or  naval  forces  of  the  United 
States,  and  that  citizens  of  this  state  should 
not  aid  the  United  States  in  prosecuting  the 
war  against  the  public  enemies.  He  appeal- 
ed to  this  court  from  the  judgment. 

The  indictment  charges  that  on  the  18th 
day  of  August,  1917,  at  the  village  of  Kenyon, 
in  the  county  of  Goodhue,  at  a  public  place 
where  more  than  5  persons  were  assembled, 
defendant  did  "unlawfully  and  wiUfnlly 
teach  and  advocate  by  word  of  moath  and 
oral  speech  that  men  should  not  enlist  In 
the  military  and  naval  forces  of  the  United 
States,  and  that  citizens  of  the  state  of  Min- 
nesota should  not  assist  the  United  States 
In  prosecuting  and  carrying  on  war  with  the 
public  enemies  of  the  United  States,"  by  then 
and  there  stating  to  those  assembled: 
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"We  are  going  over  to  Bu^ope  to  make  the 
world  aaf*  for  democracy,  but  I  tell  you  we  had 
better  make  America  safe  for  democracy  first. 
Tou  say.  What  Is  the  matter  with  our  democra- 
cy? I  tell  you  what  ia  the  matter  with  it: 
Hare  you  had  anything  to  say  as  to  who  should 
be  President?  Have  you  had  anything  to  say 
as  to  who  should  be  CiOTemor  of  this  state? 
Have  you  had  anything  to  say  as  to  whether  we 
should  go  into  this  war?  Tou  know  yon  have 
not  If  this  is  such  a  great  democracy,  for 
Heaven's  sake  why  should  we  not  vote  on  con- 
scription of  men.  We  were  stampeded  into  this 
war  bj  nevapaper  rot  to  pull  England's  chest- 
nuts out  of  the  five  for  her.  I  tell  you,  if  they 
conscripted  wealth  like  they  have  conscripted 
men,  this  war  would  not  last  over  48  hours." 

[1  ]  1.  Defendant  contends  that  this  indict- 
ment is  defective  becanse  It  falls  to  allege 
that  In  speaking  tbe  words  set  forth  there- 
in he  Intended  to  discourage  enlistment  and 
the  giving  of  aid. 

mie  statute  makes  teaching  or  advocating 
non.«nllstnient  or  non-aid  unlawful.  It  does 
not  make  the  Intent  of  the  teaeher  or  ad- 
vocate an  Ingredient  of  the  offense.  The  stat- 
ute Is  a  police  regnlatlon,  and,  nnder  It,  the 
d<ring  of  the  forbidden  act  Is  a  criminal  of- 
fense regardless  of  tbe  Intent.  State  t. 
Sharp,  121  Minn.  381,  141  N.  W.  526 ;  State 
V.  Lundgren,  124  Minn.  162,  144  N.  W.  762, 
Ann.  Cas.  1915B,  377;  State  v.  People's  Ice 
Ca,  124  Minn.  307.  144  N.  W.  962. 

[2}  2.  Defendant  also  contends  that  the 
statements  set  forth  In  the  indictment  do  not 
constitute  a  violation  of  the  statute. 

Tbe  question  is  whether  the  natural  and 
reasonable  effect  of  tbe  statements  uttered 
is  to  deter  those  to  whom  they  were  made 
from  enlisting  In  the  military  or  Jiaval  forces 
and  from  aiding  the  United  States  in  carry- 
ing on  the  war.  State  t.  Holm,  139  Minn. 
267,  166  N.  W.  181,  I/.  R.  A  1918C,  304; 
State  V.  Freerks,  140  Minn. ,  168  N.  W.  23. 

The  declaration  that  the  world  must  be 
made  safe  for  democracy  had  been  acclaimed 
throughout  the  entire  country  as  expressive 
of  our  purpose  In  the  war.  Defendant  used 
a  reference  to  this  sentiment  as  a  basis  for 
casting  aspersions  upon  the  democracy  of  our 
own  country.  And  after  declaring  in  effect 
that  bis  hearers  bad  had  nothing  to  say  as 
to  whether  we  Should  go  Into  this  war,  and 
that.  If  this  country  was  a  democracy,  we 
ought  to  vote  on  tbe  question  of  conscrip- 
tton,  be  asserted: 

"We  were  stampeded  into  this  war  by  news- 
paper rot  to  pull  England's  chestnnts  out  of  the 
fire  for  her.  I  tell  you,  if  they  conscripted 
WMilth  like  they  have  conscripted  men,  this  war 
would  not  last  over  48  hours." 

We  think  that  people  who  hedrd  these 
statements  uttered,  if  they  believed  them  to 
be  true,  would  naturally  and  reasonably  con- 
clude tbat  this  country  had  been  brought  in- 
to tbe  war  needlessly,  through  improper  ex- 
citement created  by  the  unfounded  clamor  of 
newspapers  acting  tn  tbe  Interest  of  a  for- 


eign counti7 ;  tbat  the  wealtb  of  tbe  country, 
U  It  were  not  unduly  favored  at  the  expense 
of  the  maurpow^r  of  the  country,  would 
anlcUy  end  tl>e  war;  and  that  tbe  purpow 
of  tbe  war  and  the  methods  of  tbe  govern- 
ment in  carrying  it  on  did  not  deserve  tbeir 
support.  State  v.  Freerks,  140  Minn.  — , 
1«8  N.  W.  23. 

[8]  3.  Defendant  insists  tliat  the  evidence 
does  not  justify  the  verdict. 

At  tbe  trial,  be  denied  making  the  state- 
ments cliarged,  and  claimed,  and  produced 
evidence  tending  to  show,  that  the  statements 
made  were  to  tbe  effect  tbat  we  should  use 
all  the  resources  of  tbe  country  to  bring  tbe 
war  to  a  successful  and  speedy  end.  On  tbe 
other  hand,  several  members  of  the  audience, 
one  of  whom  made  some  notes  at  the  time, 
testified  positively  tbat  defendant  made  the 
statements  charged  and  did  not  make  tbe 
statements  which  he  claimed  to  have  made. 
Defoidant  argues  that  persons  who  bear 
statements  usually  remember  them  so  im- 
perfectly tbat  they  are  unable  to  repeat 
them  accurately  at  a  subsequent  time,  and 
for  that  reason  that  the  evidence  for  the 
state  should  not  be  allowed  to  outweigh  the 
evidence  in  bis  favor.  The  weight  to  be  giv- 
en to  the  testimony  of  tbe  several  witnesses' 
was  for  the  Jury  to  determine  in  the  light 
of  all  the  attending  circumstances,  and  as 
they  have  found  the  testimony  presented  by 
the  state  to  be  true,  there  Is  no  ground  for 
the  tourt  to  say  that  the  -  verdict  is  not 
warranted  by  the  evidence. 

[4,  •]  4.  Several  errors  are  assigned  in  re- 
spect to  the  admissloa  and  exclusion  of  evi- 
dence. 

An  attentive  examination  of  the  record 
shows  that,  througbont  the  trial,  the  court 
was  careful  to  exclude  all  Improper  evidence 
prejudicial  to  defendant,  and  to  receive  all 
proper  evidence  tendered  by  him,  and  we  find 
no  errors  in  the  rnlings. 

The  remarks  made  at  the  meeting  by  mem- 
bers of  tbe  audience,  of  which  testimony  was 
admitted  over  objection,  were  not  mere  out- 
side remarks  made  by  bystanders,  but  were 
so  connected  with  defendant's  efpeech  by  the 
fact  that  he  recognised  them  a*  in  the  na- 
ture of  heckling  and  made  answer  to  them, 
that  the  evidence  was  correctly  admitted  in 
connection  with  such  answers. 

The  court  applied  the  rule  forbidding  lead- 
ing questions  with  some  strictness,  but  did 
not  infringe  the  rights  of  defendant,  nor 
hamper  him  in  the  pres«itatlon  of  hia  de- 
fense. These  rulings  went  only  to  the  form 
of  the  questions,  and  defendant  was  permit- 
ted to  reframe  them  and  elicit  the  infoirma- 
tion  .sought.  He  Insists,  however,  that  sev- 
eral of  the  excluded  questions  were  proper 
under  the  rule  which  permits  leading  ques- 
tions when  the  purpose  is  to  impeach  an 
adverse  witness.  On  cross-examination  he 
had  asked  witnesses  for  the  state  if.  In  bis 
speech,  be  bad  not  made  certain  statements 
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which  he  repeated  to  them,  and  they  had 
testlfled  that  be  had  not  Without  any  at- 
tempt to  show  that  they  had  erer  made  state- 
ments Inconsistent  with  their  testimony,  he 
claimed  the  right  to  Impeach  them  by  pat- 
ting the  same  questions  in  the  same  form 
to  his  own  witnesses.  These  were  not  Im- 
peaching questions  wltliin  the  meaning  ot 
the  rule.  The  answers  to  them,  at  most, 
could  only  contradict  the  witnesses  for  the 
state,  and  could  have  no  tendency  to  show 
that  such  witnesses  had  ever  given  any  oth- 
er or  different  version  of  the  matter  than 
they  gave  at  the  trial.  While  these  questions 
were  excluded,  and  properly  so,  both  he  and 
his  witnesses  were  permitted  to  testify  fully 
as  to  what  he  had  said  in  his  speech. 

[I]  S.  The  validity  of  the  statute.  Includ- 
ing the  validity  of  section  3,  as  against  the 
constitutional  objections  urged,  has  been  es- 
tablished by  prior  decisions.  State  v.  Kaerch- 
er,  169  N.  W.  699,  filed  December  6,  1918; 
State  V.  Townley,  168  N.  W.  591;  State  v. 
Holm,  139  Mtan.  267,  166  N,  W.  181,  L.  R.  A. 
leiSG,  301. 

We  find  nothing  In  the  remaining  assign- 
ments of  error  requiring  special  mention. 

Judgment  affirmed. 


STATE  V.  MARTIN.    (No.  21088.) 
(Supreme  Court  of  Minnesota.    Dec.  20,  1918.) 

(Bfttabu*  hf  the  Court.) 

1.  AXMT  ARO    NAVT    «=940   —  DiSCOUBAOINO 

BnusniENT— Offense— AssEBTiNo  Aroth- 

XB'S  SPBICH  TO  BE  TbUK. 

One  who  beard  a  speech  may  advocate  the 
doctrine  of  the  speech  to  another  who  heard  it 
by  assertinK  that  he  knows  it  to  be  trne  and 
accepts  and  affirms  it        * 

2,  Abmt  and  Navt  ®=>40  —  Discouraoirg 
Enlistments— Offense. 

The  fact  that  he  made  his  assertions  in  a 
colloquy  with  the  other  does  not  relieve  him 
from  responsibility  for  tbeni. 

8.  (^OMPARiON  Case. 

Other  questions  are  disoosed  of  in  the  ded- 
simi  in  State  v.  GUbert,  169  N.  W.  790,  filed 
berewitii. 
Holt,  J.,  dissenting. 

Appeal  from  District  Court,  Goodhue  Coun- 
ty; Albert  Johnson,  Judge; 

Louis  W.  Martin  was  convicted  of  the 
violation  of  a  statute  making  it  an  offense 
to  discourage  enlistment  or  aid  by  citizens 
of  Minnesota  to  the  United  States  in  the  war 
against  its  public  enemies,  and  be  ai^)eal8. 
Affirmed. 

George  Nordlln,  Thomas  V.  Sullivan,  Fred- 
ericlc  A.  Pike,  and  Arthur  Le  Sueur,  all  of 
St  Paul,  for  ai^>cllant. 


C.  Ll  HUton,  Atty.  Oen.,  James  E.  Marfcham 
and  John  E.  Palmer,  Aast  Attys.  Gen.,  and 
Thomas  A.  Mohn,  (30.  Atty.,  of  Bed  Wing, 
for  the  State. 

TAYLOR,  C.  [3]  This  case  and  the  case 
of  the  State  v.  GUbert,  169  N.  W.  790,  were 
argued  and  submitted  together.  Nearly  all 
the  questions  raised  are  common  to  both 
cases  and  have  be«t  considered  and  deter- 
mined In  the  decision  in  the  Gilbert  Case, 
filed  herewith.  G?his  case  presents  one  or 
two  questions,  however,  not  Involved  in  the 
GUbert  Case. 

[f,  2]  Defendant  arranged  the  meeting 
referred  to  in  the  GUbert  Caae^  and  was  with 
the  speakers  on  the  speakers'  stand  throagb- 
out  the  meeting  and  beard  aU  tliat  was  said. 
The  indictment  in  tills  case  sets  forth  the 
statements  made  by  Gilbert  in  his  speech  at 
that  meeting  whicii  are  set  forth  in  the  in- 
dictment In  the  Gilbert  Case,  and  also  state- 
ments of  a  sImUar  t&aov  made  by  N.  S. 
RandaU  in  his  speech  at  tliat  meeting,  and 
•then  charges  that,  at  the  village  of  Ken- 
yon,  on  S^tembier  22,  1917,  defendant  un- 
lawfully and  wlllfuUy  stated  to  certain 
named  persons: 

•That  he,  the  said  Louis  W.  Martin,  was  a 
pro-German  and  that  he,  the  said  Louis  W. 
Martin  knew  that  the  aforesaid  statements  made 
by  said  Jos^th  Gilbert  and  N.  8.  Randall,  as 
hereinbefore  set  forth,  were  true  and  that  he, 
the  said  Louis  W.  Martin,  aflSxmed  and  accept- 
ed said  statements,  and  that  he,  the  said  Louis 
W.  Martin,  accepted  and  considered  the  afore- 
said teachings  and  statements,  made  by  said 
Joseph  Gill>ert  and  N.  JS.  Randall  as  herein- 
before set  forth,  as  his,  said  Louis  W.  Martin's, 
standard  of  patriotism." 

It  is  urged  that  the  tacts  aUeged  do  not 
constitute  a  violation  of  the  statute  for  the 
reason  that  the  statements  conveying  the 
forbidden  teadilng  were  not  made  by  de- 
fendant but  by  others  and  at  a  different 
time.  But  we  fall  to  see  why  a  person  who 
heard  these  statements  does  not  teach  the 
same  doctrine  when  he  asserts  to  another 
person  who  heard  them  that  he  Imows  them 
to  lie  true  and  accepts  and  approves  them 
as  his  standard  of  patriotism. 

Defendant  Insists  that  his  statements  wm« 
made  under  such  circumstances  that  they 
did  not  cMiatltute  teaching  or  advocacy 
within  the  meaning  of  the  statute.  They 
were  made  In  a  barber  shop.  When  defend- 
ant entered,  a  soldier  in  uniform  was  in  the 
chair  being  sliaved,  and  Dr.  Gtetes  and  a 
brother  of  the  barber  were  also  in  the  shop. 
As  he  entered,  defendant,  to  use  bis  own 
language,  asked  the  barber,  "Can  you 
give  a  pro-German  a  shave?"  Some  discus- 
sion followed  between  defendant  and  the 
soldier  in  which,  according  to  the  witnesses, 
defendant   declared   himself  a   pro-German 
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and  lauded  La  Follette's  speech  made  at  St 
Paul.  Whereupon  Dr.  Gates  asked  defend- 
ant if  he  accepted  as  his  atandand  of  patrio- 
tism the  speech  made  by  La  Follette  in  St. 
Paul  and  the  speeches  made  tof  Randall  and 
Gilbert  in  Kenyon;  and,  tn  the  colloquy 
which  followed,  defendant  made  the  state- 
ments of  approval  charged  in  the  indictment 
The  doctor  took  strenuous  exception  to  these 
statements.  The  facts  do  not  bring  the  case 
within  the  decisions  cited  by  defendant  to 
the  effect  that  a  person  who  has  been  in- 
veigled into  the  commission  of  an  offense 
for  the  purpose  of  entrapping  him,  may  show 
that  fact  as  a  defense  to  the  prosecution. 
And  his  assertions  were  none  the  less  a  teach- 
ing and  advocacy  of  the  doctrine  promulgat- 
ed by  Randall  and  Gilbert,  whether  bis  views 
were  accepted  or  rejected  by  tbose  to  whom 
he  expressed  them. 

All  the  issues  were  fully  and  fairly  sub- 
mitted to  the  Jury,  and  we  find  no  sufficient 
ground  for  disturbing  their  verdict. 

Judgment  affirmed. 

BOLT,  Ji  r  dissent  Defendant's  offens- 
ive and  uncalled-for  remarks  which  started 
the  brawl  did  not  constitute  a  violation  of 
the  law.  And  I  do  not  think  that  his  mere 
affirmative  answer  to  the  question  put  to  him, 
during  the  altercation,  whether  he  approved 
the  sentiments  expressed  In  public  addresses 
by  certain  persons  some  weeks  previous,  con- 
stitutes a  violation  of  the  statute. 


COMMEKCIAL  UNION  ASSUB.  CO.  ct.  aL 
V.  FOLEY  BROS,  et  al.    (No.  21032.) 

(Supreme  Court  c^  Minnesota.    Dec.  20,  1918.) 

(SvHabut  hv  the  Court.) 

1.  Lardlobd  and  Xknant  «ss»166(S)— Liabii.- 

ITY  OF  LAWDLOan— SXIPtJUiTION  IN  LEAS&— 

Damage  fbok  Fibe. 
A  stipulation,  in  a  lease  of  a  building  for 
commercial  purposes,  exempting  the  lessor  from 
liability  for  loss  or  injury  to  the  goods  of  the 
lessee  occasioned  by  a  fire  "howsoever  coming 
upon  or  being  within"  the  leased  premises,  eon- 
gtmed,  and  held  to  include  a  fire  caused  by  the 
Diligence  of  the  lessor.  - 

2.  Landlobd  and  Tenant  «=329(1)  —  Land- 
i.obd'8  Llabilitt— Damaqb  vbou  Fibb— Va- 

UDITT  07  STIPUtATION. 

A  stipulation  of  that  Kind,  where  unaffected 
by  public  interests  or  public  policy,  and  not 
prohibited  by  statute,  is  valid  and  enforceable. 

Appeal  from  District  Court,  Ramsey  (boun- 
ty;  Hascal  R.  Brill,  Judge. 

Action  by  the  Commercial  Union  Assur- 
ance Company  and  others  against  Foley  .Bros. 


and  others.    Donurrer  to  answer  overiuled, 
and  plaintiffs  appeaL    Order  affirmed. 

Moore,  Oppenbeimer  &  Peterson,  of  St 
Paul,  for' appellants. 

Stringer  &  Seymour,  of  St.  Paul,  for  re- 
spondents. 

BROWN,  C.  J.  The  facts  in  this  case  are 
substantially  as  f<rtIowa:  The  Dlckerman 
Investment  Company,  a  corporation,  was  the 
owner  of  certain  premises  situated  in  the  city 
of  St  Paul,  and  known  as  228-234  East 
Fourth  street.  The '  Dlckerman  Company 
leased  the  premises  to  the  Li  D.  Coddon  Com- 
pany, and  thereafter  that  company  occupied 
the  premises  In  the  wholesale  clothing  trade. 
The  Dlckerman  Company  subsequently  sold 
and  ctmveyed  the  premises  to  the  defendant 
Union  Depot  Company,  to  be  used  by  that 
company  In  connection  with  adjoining  prop- 
erty owned  by  it  in  the  construction  of  a  new 
depot  building.  After  demolishing  and  re- 
moving an  adjoining  bulldlsg,  the  defendant 
Foley  Bros.,  employes  of  the  depot  company, 
started  a  fire  tor  the  purpose  of  burning  the 
d«bris  and  rubbish  left  after  the  completion 
of  the  work,  and  the  smoke  and  odors  there- 
frotn  permeated  the  building  occupied  by  the 
Coddon  Company,  and  caused  damage  to  the 
stock  of  dothlng  in  the  sum  of  ^7,500.  The 
stock  was  Insured,  and  Claim  tor  the  loss  and 
damage  so  suffered  was  made,  and  there  was 
an  adjustment  of  the  same,  and  the  payment 
ot  the  amount  stated  by  the  several  Insurance 
coQQ>anlet.  plaintiffs  in  this  action.  Coddon 
Company  claimed  that  the  fire  causing  the 
damage  was  negllg^itly  started  by  defend- 
aots,  and  that  they  were  liable  for  the  loss. 
The  company  assigned  its  right  of  action 
therefor  to  plaintiffs,  and  they  in  turn 
brongbt  this  action  against  defendants  for 
the  damage  so  claimed  to  have  been  caused. 

In  the  lease  under  which  the  Coddon  Com- 
pany held  possession  of  the  building  there 
were  two  separate  clauses,  to  be  referred  to 
more  fully  later  in  the  opinion,  by  which  It 
is  claimed  that  the  lessor,  the  Dlckerman  In- 
vestment Company,  was  released  from  lia- 
bility for  any  and  all  damage  to  the  lessee's 
stock  of  clothing  which  might  be  caused  by 
fire  "howsoever  coming  upon  or  being  within 
said  premises."  Defendants  have  succeeded 
to  all  rights  which  the  lease  granted  or  se- 
cured to  the  Investment  Coqipany,  and  by 
their  answer  interposed  the  claimed  exemp- 
tion from  liability  In  defense  to  the  action. 
A  demurrer  to  the  answer,  as  not  stating  a 
defense  was  overruled  by  the  court  below, 
and  plaintiff  appealed. 

The  provisions  of  the  lease  relied  upcm  by 
defendants  appear  In  separate  parts  thereof 
and  are  as  follows: 

(1)  "Said  In.  D.  CSoddon  Company  will  make 
no  claim  against  the  lessor  for  or  on  'account 
of  any  loss  or  damage  sustained  by  water  or 
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Gre   howsoever  coming   or   being   within   said 
premises." 

(2)  "The  lessor  shall  not  be  in  any  way  or 
to  any  extent  liable  for  any  loss  or  damage  to 
any  property  at  any  time  at  or  within  said  leas- 
ed premises,  whether  occasioned  by  fire  or  wa- 
ter or  gas  which  may  come  or  be  therein  or 
from  any  other  cause  whatsoever." 

It  is  contended  by  plaintiffs  in  support  of 
the  demurrer  to  the  answer:  (1)  That  the 
provisions  of  the  lease  quoted,  properly  con- 
strued, do  not  include  or  embrace  damage  or 
loss  oocasloned  by  a  fire  negligently  started 
by  the  lessor  or  Its  representatives;  and  (2) 
if  construed  to  include  the  negligence  of  the 
lessor,  that  the  provisions  are  contrary  to 
public  policy  and  void.  Neither  contention 
can  be  sustained. 

[IV  2]  1.  In  determining  the  question 
whether  the  stipulations  of  the  contract  In- 
clude an  exemption  from  loss  occasioned 
by  the  negligence  of  the  lessor,  recourse 
must  be  had  to  the  contract  as  a  whole,  the 
snbject-matter  thereof,  the  general  purpose 
the  parties  had  in  view  and  the  natural 
meaning  of  the  language  used  by  them  In  ex- 
pressing their  intention.  In  that  light  we 
have  no  particular  difficulty  in  sustaining 
the  dedsloin  of  the  trial  court  to  the  effect 
that  the  language  of  the  contract  Includes 
a  fire  occasioned  by  the  negligence  of  the 
lessor.  The  authorities  sustain  that  view 
In  cases  Involving  contracts  where  the  ex- 
emption from  liability  Is  couched  In  general 
terms  as  in  the  case  at  bar.  Hoaatr  v. 
Railroad  Co.,  166  Mass.  606,  81  N.  E.  Wi; 
Day  V.  IHIII  Owners,'  Ins.  Co.,  70  Iowa,  710, 
29  N.  W.  443;  Buchanan  Imnbet  Co.  v.  East 
Jersey  Coast  Water  Co.,  71  N.  J.  Law,  350, 
59  Atl.  81 ;  Long  v.  Lehigh  Ry.  CO.,  130  B^ed. 
870,  65  C.  C.  A.  354.  If  that  be  not  the 
proper  construction  of  the  stipulation,  there 
would  seem  but  little  left  for  the  contract 
to  act  upon.  Blres  resulting  In  the  injury 
and  destruction  of  property  spring  ordinari- 
ly from  negligence  in  some  form.  An  inten- 
tional or  Incendiary  fire  often  occurs,  but 
generally  the  cause  comes  from  the  failure 
of  some  one  to  exercise  the  necessary  pre- 
cautions to  avoid  the  same.  A  flre  in  a  build- 
ing may  spring  from  defects  in  the  heating 
plant,  defects  in  the  wiring  for  electric 
lights,  defects  which  could  have  been  dis- 
covered by  reasonable  diligence,  and  the 
danger  of  flres  removed.  If  the  flre  com- 
plained of  by  plaintiffs  in  the  case  at  bar 
had  arisen  from  a  cause  of  that  kind,  clear- 
ly the  exemption  from  liability  would  have 
covered  a  loss  thus  occasioned,  even  though 
the  result  was  chargeable  to  the  negligence  i 
of  the  lessor  in  leasing  the  premises  in  such 
defective  condition.  And  it  Is  equally  clear 
that,  if  the  contract  would  include  negli- 
gence in  that  respect,  a  question  without 
serious  doubt,  the  act  of  negligence  in  start- 
ing a  flre  outside  the  building,  which  re- 
sults In  damage,  would  also  be  included. 


No  distinction  can  be  drawn  between  the 
two  situations;  and,  as  suggested,  If  the 
negligence  of  the  lessor  here  complained  of 
be  excluded,  little  is  left  of  the  apparent 
purpose  of  the  parties  in  entering  into  the 
contract  The  rules  guiding  the  courts  in 
sach  cases  will  not  permit  of  a  construction 
that  would  render  the  contract  practically 
inoperative  and  a  nullity ;  and  we  hold  with- 
out further  comment  that  the  contract  here 
involved  necessarily  was  intended  to  protect 
the  lessor  from  its  own  acts  of  negligence. 

2.  It  Is  fairly  well  settled  that  a  contract 
exonerating  one  from  his  acts  of  negUg^aoe 
is  not  invalid,  unless  prohibited  by  statute 
or  in  contravention  of  sound  puUic  policy. 
Such  contracts  have  frequently  been  upheld 
as  to  railroad  corporations,  where  the  .sub- 
ject-matter thereof  in  no  way  Involved  their 
obllgntions  to  the  public.  Santa  F6  By.  Co. 
V.  Grant  Bros.,  228  U.  8.  177,  33  Sup.  Ct 
474,  67  L.  Ed.  787;  James  Quirk  Milling 
Co.  V.  Minneapolis  Ic  St  Louis  Ry.  Co.,  98 
Minn.  22,  107  N.  W.  742,  116  Am.  St  Bep. 
336;  Hartford  Fire  Ins.  Co.  v.  Chicsgo, 
MU.  &  St  Paul  By.  Co..  70  Fed.  201,  17  C. 
C.  A.  62,  30  L.  R.  A.  193;  Id.,  ife  XJ.  S.  91, 
20  Sup.  Ct  33,  44  Li  Ed.  84.  Counsel  for  ap- 
pellants recognize  the  rule  as  thus  laid  down 
and  applied,  and  the  authorities  supporting 
It  but  contend  that  a  distinction  should  be 
made  between  a  railroad  company,  in  a  lease 
of  a  part  of  its  right  of  way  for  private 
purposes,  and  other  contracting  parties.  We 
discover  no  substantial  basis  for  the  sug- 
gested distinction.  The  rule  has  application 
only  to  matters  of  ordinary  private  contrac- 
tual relations,  and  not  where  the  subject  of 
the  contract  Involves  the  public  welfare  or 
duties  expressly  Imposed  by  law.  In  trans- 
actions free  from  considerations  of  the  lat- 
ter kind  no  sound  reason  can  be  ^ven  for  ex- 
tending to  the  railroad  company  special 
privileges  in  this  respect.  If  the  railroad 
company  may  exempt  Itself  from  liability 
for  Its  negligence  In  matters  not  involving  its 
duty  to  the  public,  the  same  right  cannot 
consistently  be  withheld  from  or  denied  to 
the  private  corporation  or  the  indlvldiial. 
where  the  subject  of  the  contract  Is  equal- 
ly unaffected  by  public  interests.  One  of 
the  reasons  for  the  rule  as  applied  to  the 
railroad  company  Is  that  the  company  owes 
no  duty  to  the  public  to  exercise  care  with 
req>ect  to  buildings  on  its  right  of  way, 
and  the  courts  hold  that  It  may  exact  its 
own  terms  in  granting  permission  to  place 
them  there.  The  reasoning  applies  to  the 
relation  of  landlord  and  tenant,  as  it  may 
exist  between  private  corporaitions  or  in- 
dMduals,  for  it  may  be  said  with  equal 
force  that  a  landlord  of  that  character  owes 
no  duty  to  the  public  with  respect  to  the 
protection  of  the  goods  and  chattels  of  the 
lessee  which  are  brought  upon  the  lens<>d 
premises.    leases  of  that  kind  Involve  or- 
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dioary  contractual  matters  In  which  the  pab- 
lic  welfare  Is  not  concerned,  and  if  the  rail- 
road company  in  a  like  situation  may  pro- 
tect Itself  from  negligence,  then  the  private 
corporation  or  the  indlvidnal  should  and 
must  be  given  the  same  right  We  ao  hold. 
The  lease  here  in  question  violates  no  rule 
of  puldic  p<^cy,  and  Is  therefore  valid.  A 
large  number  of  authorities  bearing  on  the 
subject  will  be  found  dted  in  a  note  to 
Checkley  v.  lU.  Cent  Ry.  Co.,  44  L.  E.  A. 
(N.  S.)  1127- 

3.  It  seems  to  have  been  conceded  in  the 
court  below — at  least  the  trial  court  in  Its 
memorandum  so  states — that  plaintiffs  have 
succeeded  to  the  rights  of  the  lessees,  and 
defendants  to  the  rights  of  the  lessor.  If 
this  is  incorrect,  and  it  shall  be  shown 
on  the  trial  of  the  action,  as  claimed  in 
idalntiSs'  brief  in  this  court,  that  defend- 
ant Foley  Bros,  is  not  entitled  to  the  pro- 
tection of  the  contract,  nothing  in  this  opin- 
km  ahould  be  construed  as  holding  to  the 
contrary.  Nor  have  we  considered  the  ques- 
tion of  willful  OT  wanton  misconduct  on  the 
part  of  defendants,  or  ^ther  of  them,  to 
injure  plaintiffs  by  starting  the  Are.  The 
pleadings  present  an  Issuo  of  fact  as  to  that 
question. 

Neither  the  ordinance  of  the  city  of  St. 
Paul  prohibiting  the  accumulation  of  waste 
material  within  the  city,  nor  the  general 
statute  of  the  state  declaring  it  a  misde- 
meanor to  set  out  a  Are  without  proper  pre- 
cautions to  prevent  the  same  from  spreading, 
have  any  application  to  the  case.  The  case 
of  Jacobus  V.  St  Paul  &  Chicago  Ry.  Co., 
20  Minn.  125  (Gil.  110)  18  Am.  Rep.  360,  is 
not  in  point  There  the  contract  was  in  di- 
rect conflict  with  duties  Imposed  by  law  and 
violative  ot  public  policy. 

Order  affirmed. 


HEROBANTS'  TRUST  &  SAVINGS  BANK 
v.  SCHCDBL  et  al.    (No.  21018.) 

(Sapreme  Court  of  Minnesota.    Dec.  20,  1918.) 

(SyXlalut  ly  <»e  Court.) 

1.  Deeds  «=>211(1,  4)— Mentai.  iNCOMPwrEM- 
CT— Undub  Influence— Evidence. 

The  evidence  sustains  the  finding  of  the  trial 
court  that  a  deed  was  obtained  from  a  man  of 
advanced  age,  mentally  incompetent  to  transact 
business,  tbiough  the  exercise  of  undue  influence 
by  one  who  had  acted  as  his  confidential  adviser. 

(A-d^tional  SyUaiut  by  Editorial  StaffJ 

2.  Apfkai.  asv  £bbob  «=3l012(l)— Findinos 
OF  Fact— Review. 

Findings  will  not  be  overturned,  unless  the 
evidence  is  clearly  and  palpably  against  the  con- 
clusions of  the  trial  court. 


Appeal  from  District  Court,  Ramsey  Coan^ 
ty;  James  C.  Michael,  Judge. 

Action  by  the  Merchants'  Trust  &  Savings 
Bank,  as  guardian,  etc.,  against  John  Scbu- 
del  and  others.  Judgment  for  plaintiff. 
From  an  order  denying  a  motion  for  a  new 
trial,  defendants  appeal.    Affirmed. 

Albert  J.  Mueller,  of  St  Paul,  for  appel- 
lants. 

James  D.  Armstrmig  and  O.  B.  Holman, 
of  St.  Paul,  for  respondent 

liBES,  C.  This  action  was  brought  by  the 
plalndff  bank  as  guardian  of  the  estate  of 
Peter  Schletti,  an  incompetent  to  cancel  a 
deed  executed  by  plaintiff's  ward  to  the 
diefendant  John  Scbudel  on  January  9,  1917, 
conveying  two  lots  in  the  dty  of  St.  Paul 
for  a  consideration  of  ^,000,  and  to  require 
Sciiudel  to  account  to  plaintiff  for  the  rents 
of  the  property  from  the  date  of  the  deed 
to  the  date  of  the  trial  of  the  action.  The 
deed  was  attacked  on  the  ground  that  when 
it  was  eKeouted  Schletti  was  advanced  in 
years,  weak  of  mbid,  inflrm  of  body,  and  in- 
capable of  attending  to  the  transaction  of 
business,  and  that  Schudel  was  his  confiden- 
tial agent  and  adviser,  had  acquired  great 
Influence  over  him  and,  taking  advantage  oC 
his  mental  Incapacity  and  the  trust  be  re- 
posed in  him,  obtained  the  deed  for  a  gross- 
ly inadequate  consideration.  The  action  was 
tried  by  the  court  without  a  Jury.  The  flnd- 
Ings  were  that  the  allegations  of  the  com- 
plaint upon  which  cancellation  of  the  deed 
was  sought  were  established  by  the  evidence, 
and  plKlatifl  was  given  the  relief  demanded. 
A  motion  for  a  new  trial  was  made  and  de- 
nied and  an  appeal  taken  from  the  order 
denying  such  motion. 

[1,2]  A  reversal  of  the  trial  court's  order 
is  sought  solely  upon  the  ground  that  the 
evidence  does  not  sustain  the  findings.  Th* 
evideuce  bearing  'Upon  Scbletti's  mental  ca- 
pacity at  the  time  the  deed  wa.s  made  fairly 
shows  that  he  was  a  man  79  years  old,  liT> 
ing  alone  in  a  small  house  la  St  Paul;  that 
he  had  been  a  gardener  by  occupation,  but 
for  a  number  of  years  had  done  no  work. 
The  only  property  he  appears  to  tkave  owned 
was  a  small  parcel  of  land  In  St  Paul,  which 
be  had  leased,  and  a  claim  of  about  fl.OOO 
against  a  deceased  sister's  estate,  represent- 
ed by  a  note  and  mortgage  on  the  property 
which  la  the  subject-matter  of  this  action. 
Witnesses  testified  that  he  was  slow  of 
speech,  did  not  readily  und^stand  business 
transactions,  did  little  talking,  and  appeared 
to  be  simple-minded.  When  a  business  prop- 
osition was  made  to  him,  he  would  look  and 
act  as  though  he  did  not  comprehend  it,  and 
was  slow  to  grasp  It  unless  it  was  explained 
to  him  over  and  over  agala  He  was  for- 
getful, and  had  been  for  a  number  ot  years 
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prior  to  the  mflking  of  tbe  deed.  He  could 
easily  be  persuaded  to  assent  to  a  business 
proposition  made  to  him  by  any  one  la  whom 
he  had  confidence.  He  often  had  dizzy  spells. 
As  to  the  relations  between  Schlettl  and 
Schudel,  the  erldence  fairly  shows  that  they 
had  been  acquainted  for  about  30  years  and 
were  friends,  and  that  Schlettl  trusted  Schu- 
del ;  that  tbe  latter  began  to  do  some  busi- 
ness for  him  in  November,  1916,  in  connec- 
tion with  the  aettlement  of  the  former's 
claim  against  the  estate  of  his  deceased  sla- 
ter ;  that  be  liad  been  requested  by  Schlettl 
to  advise  and  assist  him  In  the  coIlectl<xi  of 
this  claim,  and  that  he  did  so;  that  Schlettl 
paid  him  $25  for  his  services;  that  Schlettl 
obtained  a  deed  to  the  property  in  question 
on  December  15,  1916,  In  exchange  for  tbe 
$4,000  note  and  mortgage  he  held  as  already 
stated;  that  the  lots  covered  by  the  deed 
had  two  good-sized  dwellings  and  a  small 
two-room  house  upon  them,  all  occupied  by 
tenants;  that  Schudel  went  to  these  tenants 
and  notified  them  that  Sdilettl  bod  become 
the  owner  of  the  property  and  that  there- 
after he  or  Schlettl  would  come  around  and 
collect  the  rents.  Schudel  testified  that  the 
tenants  refused  to  pay  rent  because  the  hous- 
es were  in  bed  repair,  and  that  he  reported 
this  to  Schlettl ;  that  a  short  time  thereafter 
the  latter  told  hlm^  he  was  "tired  of  the 
property  and  wanted  to  sell  it,"  and  offered 
It  to  tdm,  asking  him  how  muCh  he  would 
pay  for  it.  He  further  testified  that  he  ad- 
vised him  to  try  to  sell  it  to  some  one  else, 
but  to  no  avail,  and  that  later  on  Schlettl 
sent  for  him  and  again  asked  him  to  buy  the 
proi)erty;  that  he  finally  offered  $3,000  for 
it;  that  Schlettl  was  satisfied  with  and  ac- 
c^ted  tbe  offer  and  went  to  an  attorney's 
office  and  had  a  deed  prepared,  which  was 
executed  on  January  9,  1917,  and  conveyed 
the  property  to  him.  The  consideration  stat- 
ed in  the  deed  was  $3,000,  and  was  made  up 
of  $600  in  cash  and  $2,500  In  a  note  payable 
in  six  years,  bearing  5  per  cent.  Interest,  and 
secured  by  a  mortgage  on  the  property  con- 
veyed. The  deed  was  not  recorded  until 
June  25,  1917.  After  it  was  executed,  Schu- 
del collected  the  rents,  paid  the  taxes,  and 
made  some  repairs  and  improvements  on 
the  property.  The  findings  as  to  the  amounts 
to  be  charged  against  or  credited  to  him  un- 
der these  heads  are  not  questioned  by  any 
assignment  of  error.  At  the  time  the  deed 
to  Schudel  was  made  the  property  conveyed 
was  reasonably  worth  $4,500.  If  Schlettl 
bad  kept  the  property,  his  net  income  there- 
firom  would  have  been  $400  or  $450  per  an- 
num. In  June,  1917,  Mrs.  Nitz,  Schlettl's 
sister-in-law,  applied  to  the  Ramsey  county 
probate  court  for  her  appointment  as  his 
guardian,  on  the  ground  that  he  was  mental- 
ly incompetent  to  manage  his  property.  The 
plaintiff  bank  was  appointed  guardian  after 
a  hearing  upon  the  question  of  his  mental 


capacity  had  at  tliat  time  in  0utt  coart. 
About  the  time  the  guardian  was  appoint- 
ed, under  some  arrangement  not  disclosed 
by  the  evidence,  Schlettl  went  to  live  with 
Sdiudel,  and  continued  to  live  with  him  up 
to  the  time  of  the  trial.  Schudel  testified 
that  he  was  willing  to  furnish  Schlettl  with 
a  home  as  long  as  he  lived,  but  thtfe  was 
no  written  agreement  between  them  yrb&re- 
by  he  bound  himself  to  do  so.  Later  on  a 
letter  was  written  by  his  attorney  to  tbe 
guardian,  asking  for  payment  for  Sdiletti's 
board. 

As  to  tbe  value  of  flie  propnty,  the  testi- 
mony Is  of  such'  a  nature  that  the  court 
might  have  found  it  to  be  worth  anywhere 
from  $3,500  to  $4,^RK>.  After  plaintiff  was 
appointed  guardian.  It  proposed  to  Sdiudel 
that  if  he  would  pay  $750  more  for  the  prop- 
erty than  he  had  already  paid  no  attack 
would  be  made  upon  the  transaction  between 
him  and  Schlettl.  Schudri  declined  to  pay 
anytliing  more,  and  this  action  followed.  Be- 
fore commencing  the  action  plaintiff  noti- 
fied Scliudel  that  It  would  return  to  him 
his  note  and  mortgage  of  $2,600,  and  would 
pay  any  sum  which  might  be  due  him  after 
charging  him  with  the  rents  he  had  received 
and  crediting  him  with  the  taxes  he  had 
paid  and  the  rensonaUe  value  of  any  repairs 
or  improvements  he  ba4  made  upon  the 
property. 

From  the  foregoing  statement  of  the  fiacts 
whldi  the  evidence  fairly  tended  to  estab- 
lish, we  are  of  the  opinion  that  ttie  trial 
court  was  dearly  right  In  reaching  the  con- 
clusion that  Schlettl  was  not  mentally  com- 
petent to  comprehend  the  nature  and  ef- 
fect of  the  transaction  between  him  and 
Schudel  which  resulted  In  the  conveyance  of 
the  property  to  the  latter,  and  that  the  facts 
and  circumstances  and  the  inferences  to  be 
drawn  therefrom,  warranted  the  court  la 
finding  that  Schudel  exercised  undue  Influ- 
ence  over  Schlettl  when  he  obtained  the 
deed  from  liim.  The  principles  which  con- 
trol sudi  a  case  as  we  have  here  have  been 
frequoitly  stated  and  ai^Ued  In  previous 
decisions  of  this  court  It  is  unnecessary  to 
restate  them.  The  rule  whereby  we  are  to 
determine  the  question  whether  the  findings 
of  a  trial  court  are  supported  by  the  evi- 
dence in  a  case  involving  the  questions  pre- 
sented here  has  been  well  stated  as  follows : 

"Findings  will  not  be  overturned  unless  the 
evidence  is  clearly  and  palpably  aealnst  the  con- 
clusion of  the  trial  court."  Butler  v.  Badger. 
128  Minn,  99-103, 150  N.  W.  233,  234. 

Tested  by  this  rule,  we  think  It  clearly 
appears  from  the  foregoing  summary  of  the 
evidence  that  the  findings  in  this  case  can- 
not be  overturned.  Tbe  conclusions  reached 
by  the  trial  court  are  in  harmony  with  the 
principles  recognized  by  our  own  decisions. 
Naeseth  v.  Hommedal,  109  Minn.  153,  1:23  N. 
W.  287;  Thill  t.  Fr^ermuth,  138  Mina.  78. 
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166  K.  W.  480.  Bvery  case  of  this  character 
must  be  determined  very  largely  hy  a  con- 
sideration^ of  its  special  facts  and  the  con- 
clustouB  or  Inferences  to  be  drawn  from  them. 
No  two  cases  are  exactly  the  same.  DUCer- 
ent  inferences  may  be  drawn  legitimately 
from  the  same  state  of  facts  by  different 
minds.  The  Thill  Oase  is  an  illnstratlon.  On 
the  first  appeal  In  that  case  this  court  re- 
versed the  lower  court  on  the  ground  that 
the  evidence  did  not  sustain  a  finding  that  a 
deed  was  procured  by  undue  influence.  132 
Minn.  242,  156  N.  W.  260.  On  a  second  ap- 
peal after  a  new  trial  had  been  had,  wliieh 
resulted  in  the  same  findings,  it  was  held 
that  the  evidence,  which  was  not  the  same  as 
on  the  first  trial,  sustained  the  findings.  130 
Minn.  78,  166  N.  W.  400.  Much  must  be  left 
to  the  soond  Judgment  of  the  trial  court  We 
ought  not  to  Interfere  with  the  exerdae  ot 
that  Judgment  unless  it  is  manifestly  wrong. 
This  is  a  case  where  the  trial  court  might 
well  find  that  a  simple-minded  old  man  had 
parted  with  the  greater  portion  of  his  prop- 
erty for  an  Inadequate  consideration  and  had 
thereby  materially  reduced  his  Income  for  the 
remainder  of  his  life,  and  that  the  person 
who  obtained  the  property  was  his  trusted 
adviser,  who,  taking  advantage  of  the  confi- 
dence reposed  in  him,  so  dealt  as  to  benefit 
himself  materially  at  the  expense  of  one  who 
was  unable  to  protect  his  own  Interests  in  a 
business  transactlan  sacb  as  was  bad  be- 
tween them. 
The  order  appealed  from  is  affirmed. 


CALDWELL  MILLING  &  ELEVATOR  CO. 
V.  L.  L.  MAY  CO.     (No.  21017.) 

(Supreme  Court  of  MinneaoU.    Dee.  20.  101&) 

(Syllaiut  by  the  Court.) 

1.  WiTNEssBS  4=9l42— AonoN  Against  Cos- 

PORATIOH  —  PEBSON      INTEBBSIKD  —  COMFK- 
TEHCT. 

The  president  of  a  mercantile  corporation  is 
presnmptiTcly  a  director  and  a  stockholder,  and 
a  person  interested  in  the  event  of  an  action 
against  the  eorpcnration,  and  under  Gen.  St 
1918,  f  8878,  he  is  prcsomptively  incompetent 
to  give  evidence  ooncaaing  a  conversation  with 
a  deceased  person  relative  to  a  matter  at  issue 
in  the  action. 

2.  WiTMKBSES     «S>176(1)  —  iROOlIPinntHOT  — 

Waivxb. 
The  opposing  party  does  not  waive  the  pro- 
visions of  this  statute  by  introducing  the  tes- 
timony of  a  competent  witness  as  to  such  a  con- 
versation. 

(AidiUonal  BylUlmt  by  BUtiorial  Bta§.) 

8.  WrfNBWBs    *=»126  —  Statute  —  SOPPBES- 
sioK  or  EvioKifCB— Stbictt  Conbibuotioit. 
Gen.  St  1018,  {  8378,  making  a  party  or 
any  person  interested  in  the  event  of  an  action 


incompetent  to  testify  as  to  any  conversation 
with  a  deceased  person  relative  to  any  matter 
in  issue  between  parties,  unless  preserved  and 
produced  as  provided  therein,  operates  to  sup- 
press evidence,  and  should  be  strictly  construed. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  James  O.  Michael,  Judge. 

Action  by  the  OaldweU  Millln£  &  Elevator 
Company  against  the  L.  L.  May  Company. 
Tba  court  found  for  plaintiff,  and  deftodant 
appeals.    Affirmed. 

O'Brien,  Young,  Stone  &  Horii,  of  St  Paul, 
for  appellant 
E.  P.  Sanborn,  of  St  Paul,  for  respondent 

HALLAM,  J.  [1]  1.  Action  to  recover  the 
agreed  price  of  a  quantity  of  onion  seed. 
The  defense  was  breach  of  warranty.  The 
court  found  for  plaintiff.  Defendant  appeals. 
The  sale  was  verbal.  D.  M.  Hamilton,  plain- 
tiffs traveling  salesman,  conducted  the  ne- 
gotiation for  plaintiff  and  L.  L.  May,  thai 
president  of  defendant  company,  but  since 
deceased,  conducted  the  negotiation  for  de- 
fendant Hamilton  testified  that  the  agree- 
ment was  that  the  seed  was  sold  by  sample 
subject  to  the  right  of  defendant  to  test  the 
sample  before  shipment  and  that  a  true  sam- 
ple was  furnished  and  tested  and  accepted. 
The  defense  alleged  and  relied  upon  was  that 
the  parties  agreed  upon  a  warranty  that  at 
least  05  per  cent  of  the  seed  furnished  would 
grow,  and  that  in  fact  less  than  SO  per  cent 
of  it  did  grow. 

Defendant  called  L.  L.  May,  Jr.,  who  at  the 
time  of  the  trial  was  president  of  defendant 
company,  and  offered  to  prove  by  him  that  he 
beard  the  conversation  between  L.  L.  May 
and  Hamilton  and  that  there  was  in  fact  a 
warranty  agreed  upon  as  alleged  in  the  an- 
swer. The  court  excluded  this  testimony  as 
incomipetent  under  G.  8.  1013,  i  8378,  which 
provides: 

"It  riudl  not  be  competent  for  iny  party  to 
an  action,  or  any  person  interested  in  the  event 
thereof,  to  give  evidmce  therein  of  or  concern- 
ing any  conversation  with  *  *  *  a  deceased 
•  •  ♦  party  or  person  relative  to  any  matter 
at  Issue  between  the  parties,  unless  the  testi- 
mony of  such  deceased  ♦  •  •  person  concern- 
ing such  conversation  •  •  •  given  before  his 
death  •  •  •  has  been  preserved,  and  can  be 
produced  in  evidence  by  the  opposite  party,  and 
thw  only  in  respect  to  tlie  conversation  or  ad- 
mission to  which  such  testimony  relates." 

The  propriety  of  this  mllng  is  the  one 
question  on  this  appeal. 

Upon  the  evidence  in  the  case  the  court 
properly  held  that  L.  L.  May,  Jr.,  was  inter- 
ested in  the  event  of  the  acticm.  He  was  the 
president  of  defendant  a  mercantile  corpora- 
tion. The  law  requires  the  president  of  sudi 
a  corporation  to  be  a  director  (G.  S.  1013,  | 
6172),  and  requires  a  director  to  be  a  stock- 
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bolder  (section  6171).  It  is  presumed  that 
this  corporation  was  dolog  business  In  obedi- 
ence of  these  laws  and  that  accordingly  the 
witness  was  a  stockholder  in  defendant  cor- 
poration. There  Is  no  evidence  to  the  con- 
trary. A  stockholder  of  a  corporation  Is  a 
person  Interested  In  the  erent  of  an  action 
against  the  corporation.  Peterson  v.  Mer- 
chants' Elevator  Ck>.,  Ill  Minn.  106,  109,  126 
N.  W.  534,  27  L.  B.  A.  (N.  S.)  816, 1^7  Am.  St. 
Rep.  537.  I*  L.  May,  Jr.,  was  accordingly 
not  a  oom];>etent  witness  to  the  conversation 
between  deceased  and  Bimllton. 

[2,  3]  2.  Defendant  contends,  however,  that 
plaintiff  waived  the  provision  of  this  statute 
by  offering  the  evidence  of  Hamilton  as  to 
the  same  conversation  with  deceased. 

The  provision  of  this  statute  may  be  waiv- 
ed. The  party  claiming  the  benefit  of  this 
statute  must  himself  respect  Its  terms.  For 
example.  If  one  party  examines  a  witness.  In- 
competent under  the  statute,  as  to  part  of  a 
conversation  with  a  deceased  person  he  opens 
the  door  to  the  admission  of  the  whole  conver- 
sation. In  re  Hess'  Estate,  57  Minn.  282.  39 
N.  W.  193 ;  Stelr  v.  McNulty,  133  Minn.  136, 
157  N.  "W.  1073.  Other  decisions  hold  ttiat 
where  one  Interested  party  testifies  as  to  his 
version  of  such  a  conversation  the  other  may 
then  give  his  verslcm.  Jones,  Coram,  on  Evi- 
dence, §  781,  p.  734.  No  such  situation  Is  pre- 
sented in  this  case.  The  question  here  is 
whether  the  plaintiff  waived  the  provision 
of  this  statute  by  introduction  of  the  testi- 
mony of  a  witness  who  Is  competent  under 
the  statute  to  testify  as  to  such  a  conversa- 
tion. This  statute  operates  to  suppress  evi- 
dence and  it  should  be  strictly  construed. 
But  it  must  be  fairly  construed.  We  cannot 
Justify  the  construction  of  the  statute  urged 
by  defendant.  The  testimony  of  a  witness 
not  Interested  in  the  event  of  the  action  is 
available  to  either  party  who  may  call  him  to 
testify  as  to  such  a  conversation  and  we  see 
no  tenable  iground  for  holding  that)  a  party 
waives  the  statute  by  introducing  sudi  com- 
petent testimony.  The  -production  of  sudi 
comi)etent  testimony  does  not  give  the  other 
party  the  right  to  Introduce  testimony  which 
the  statute  declares  incompetent  Bedding  v. 
Godwin,  44  Minn.  3.55.  360,  46  N.  W.  563; 
McBride  v.  McBrlde,  82  Ga.  714,  9  S.  E.  1111; 
Jones,  Comm.  on  Evidence,  {  783,  p.  762. 

Order  affirmed. 


MORIABTY  V.  ALMICH  et  aL    (No,  2100a) 
(Supreme  Court  of  Minnesota.    Dec.  20,  1918.) 

fStiUabuM  hv  the  Cottrt.) 

Malicious   Prosecution   ®=»4— InsTrrunoN 
OF  Pbosecutios. 
Defendants     preferred     charges     of    arson 
against  the  plaintiff  to  a  grand  jury  in  Septem- 


ber, 1914,  but  no  indictment  was  returned. 
Thereafter  the  state  fire  marshal  investigated 
the  origin  of  the  fiie  and  submitted  a  transcript 
of  the  evidence  obtained,  together  with  a  sug- 
gestion that  the  matter  be  submitted  to  the  next 
grand  jury,  to  the  county  attorney,  whereupon 
the  county  attorney  caused  a  sobpcena  to  be 
served  upon  all  witnesses,  to  be  and  appear 
before  the  grand  jury  at  the  September,  1915, 
term  of  court,  which  resulted  in  the  finding  of 
the  indictment  and  prosecution  complained  of. 
Held,  that  the  defendants  did  not  institute  the 
prosecution  before  the  grand  jury  that  returned 
the  indictment,  so  as  to  render  them  liable,  for 
want  of  probable  canse,  in  an  action  Cor  mali- 
cious prosecution. 

Appeal  from  District  Court,  Le  Suenr 
County;    C.  M.  Tlfft,  Judge. 

Action  by  Mlchadl  Moriarty  against  Wil- 
liam Almlch  and  others.  Directed  verdict 
for  defendants,  and  from  ain  order  denying 
his  motion  for  a  new  trial,  plaintiff  appeals. 
Order  affirmed. 

W.  H.  Leeman,  of  Henderson,  and  Thos. 
Hessian,  of  Le  Sueur,  for  appellant 

F.  C.  &  H.  A.  Irwin,  of  Belle  Plaine,  and 
Francis  Cadwell,  of  Le  Sueur,  for  respond- 
ents. 


QUINN,  J.  On  September  14,  1913,  a  bam 
owned  by  the  drfendant,  Augusta  Crosby, 
and  situated  upon  her  farm  In  Le  Sueur 
county,  together  with  certain  personal  prop- 
erty belonging  to  her  son,  William  Crosby, 
was  destroyed  by  fire.  The  fire  started  in- 
side the  barn  near  the  manger  where  the 
horses  stood.  On  September  24,  1915.  the 
grand  Jury  of  the  county  returned  an  indict- 
ment against  Michael  J.  Moriarty,  Jjouis 
ICahlow,  and  Louis  Malz,  charging  them 
with  maliciously  burning  the  same.  Ac- 
cordingly the  accused  parties  were  arrested 
and  in  March,  1016,  tried  upon  sudi  charge. 
and  acquitted.  Thereafter  this  action  was 
brought  to  recover  damages  from  tiie  de- 
fendants for  maliciously  Instituting  sudi 
criminal  prosecution  against  the  plaintiff 
without  probable  cause.  At  the  dose  of 
the  testimony,  upon  motion  of  the  defend- 
ants, the  court  directed  a  verdict  in  their 
favor.  From  an  order  denying  his  motion 
for  a  new  trial,  the  plaintiff  ai^>ealed. 

The  real  question  litigated  upon  the  trial 
was  whether  the  defendants  instigated  the 
criminal  prosecution  before  the  grand  Jury 
that  returned  the  indictment  without  prob- 
able cause. 

The  record  is  voluminous,  the  testimony 
at  times  took  a  pretty  wide  range,  but  when 
sifted  out  it  appears  therefrom  that  the 
defendants  In  this  action,  as  well  as  those 
in  the  criminal  prosecution,  in  September, 
1913,  all  resided  in  the  township  of  Tyrone, 
in  Le  Sueur  connty,  within  a  radius  of  a 
little  over  one  mile ;  that  there  is  a  bi^way 
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known  as  the  St  Panl  poad  which;  extends 
north  and  south  In  this  vldnlty;  that  the 
barn  was  about  6  rods  to  the  east  and  plain- 
tiff's residence  about  one  mile  north  there- 
from on  the  same  side  of  this  highway ; 
that  tlte  defwdant  William  Crosby  Is  a  son 
of  the  defendant,  Augusta  Crosby,  and  re- 
sided with  her  upon  the  premises  where  the 
Are  occurred;  that  the  defendant  Almlch 
Is  a  terother  of  Mrs.  Croshy>  and  resided 
within  about  100  rods  of  her  place ;  and  that 
the  fire  occurred  at  about  9  o'clock  Sunday 
night 

According  to  the  plaintiff's  statements,  he 
was  at  home  lying  upon  his  bed  when  his 
attention  was  first  called  to  the  fire  by  his 
daughter  Bath,  who  was  16  years  of  age; 
that  at  first  be  thought  It  was  fats  straw- 
stack,  but  upon  going  out  to  the  road  dis- 
covered that  it  was  the  barn ;  that  he  then 
returned  into  the  house;  that  he  saw 
through  the  window  people  going  toward 
the  fire;  that  In  about  half  an  hour  be,  in 
company  with  his  daughter,  went  down  the 
road  about  halfway  to  where  the  fire  was 
and  stood  for  some  time  wa telling  it  bum; 
that  he  was  on  good  terms  with  Mr&  Crosby, 
but  did  not  go  down  to  the  fire.  There  was 
testimony  to  the  effect  that  Louis  Kahlow 
was  a  large  man  wearing  a  10  or  11  shoe; 
that  the  plaintiff  was  a  much  smaller  man, 
and  wore  a  7  or  8  shoe;  that  about  18 
rods  northwest  of  the  bam  across  the  road 
was  a  sttawstack  on  the  edge  of  a  plowed 
field,  where  on  the  morning  after  tbe  fire 
there  were  men's  tradss  discoyered  which 
in  ^Ize  corresponded  with  the  shoes  refer- 
red to ;  that  during  the  night  of  the  fire  the 
plaintiff  and  Kahlow  were  seem  together 
in  that  vicinity. 

It  is  undisputed  that  on  the  day  following 
the  fire  the  prestdeot  <K  the  local  fire  insur- 
ance company  requested  that  tbe  matter  or 
the  origin  of  the  fire  be  referred  to  the  state 
fire  marshal  for  investigation;  that  thereaft- 
er defendants  continued  to  investigate  the 
cause  of  the  fire,  and  consulted  the  Assistant 
Attorney  General,  who  informed  them  that 
he  had  advised  the  county  attorney  to  8ul>- 
mlt  the  matter  to  the  grand  Jury ;  that  a 
detective  was  employed  who  Investigated  the 
matter;  that  the  county  attorney  advised 
that  there  was  not  sufficient  evidence  to  con- 
vict, but  that  defendants  might  go  before  the 
grand  Jury ;  that  the^  did  so  at  the  Septem- 
ber, 1914,  tarm,  but  no  indictment  was  re- 
turned. The  defendants  CMitinued  tbeir  in- 
quiry by  asadsting  and  consulting  the  state 


fire  warden's  department,  until  June,  1915, 
when  the  state  fire  marshal  prepared  a 
transcript  of  the  testlmtmy  taken  in  regard 
4o  the  fire  and  submitted  It  to  the  county 
attorney  of  I/e  Sueur  county,  at  the  same 
time  advising  that  the  matter  be  presented 
to  the  next  grand  Jury  of  the  county,  and 
informed  the  .defendants  accordingly.  There- 
after tbe  county  attorney  advised  the  de- 
feudauts  tiiat  It  was  his  opinion  Uiat  tbe 
otattOT  should  be  submitted  to  tbe  grand 
Jury,  and  accordingly  he  caused  a  subpcena 
to  be  issued  and  served  upon  the  defendants 
and  other  witnesses,  requiring  them  to  ap- 
pear and  testify  before  the  grand  Jury  in 
September,  1915.  This  resulted  in  the  find- 
ing of  the  indictment  complained  of  in  the 
complaint  herein. 

Tbe  suppression  of  arson  and  investiga- 
tion of  the  cause,  origin,  and  circumstances 
of  fires  and  the  enforcement  of  the  laws  in 
relatloh  Qiereto  is  made  the  duty  of  the 
state  fire  marshal,  his  assistants  and  depu- 
ties, by  section  5130,  O.  S.  1913.  In  inves- 
tigating tbe  clrcumstanoes  of  the  fire,  trans- 
mitting a  copy  of  the  testimony  taken  by 
that  d^wrtment  and  suggesting  the  submis- 
sion to  the/ferand  Jury,  the  fire  marshal  was 
acting  clearly  within  tbe  scope  of  his  offi- 
cial duty.  Based  upon  such  report  and  his 
own  investigation,  the  county  attorney,  not 
only  advised  the  presentation  of  the  mat- 
ter to  the  grand  Jury,  but  caused  the  at- 
tendance of  the  witnesses  who  gave  testi- 
mony in  the  matter.  Under  these  circum- 
stances it  can  hardly  be  said  that  the  de- 
fendants or  either  of  them  instituted  the 
prosecution  without  probable  cause,  before 
the  grand  Jury  that  returned  tbe  indict- 
ment, in  such  a  sense  as  to  render  them  lia- 
ble in  damages.  While  it  is  true  that  de- 
fendants made  complaint  to  both  the  fire 
marshal  and  the  county  attorney,  there  is 
no  showing  or  suggestion  that  they  failed 
to  make  a  full  and  complete  disclosure  of 
all  the  facts  and  circumstances  within  their 
knowledge  concerning  the  matter. 

It  is  not  necessary  to  here  review  the  fur- 
ther testimony  offered  upon  the  trial  bear- 
ing upon  the  conduct  and  whereabouts  of 
the  plaintiff  at  tbe  time  of  the  fire,  and  as 
to  statements  In  the  nature  of  threats  made 
by  him  prior  thereto,  which  were  current 
and  had  been  communicated  to  the  defend- 
ants as  well  as  to  the  marsb^  and  county 
attorney  before  tbe  finding  of  the  Indictment 

The  order  appealed  from  Is  affirmed. 
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mSZBWSKI  T.  BAXTEB.    CSo.  20959.) 

(Snprem«  Court  of  Minneaota.    Dec.  20,  1918.) 

« 

(BulUbm*  ty  ike  Comrt.) 

Appeai,  and  Ebsok  ^91066(2)— Sepositiohs 

«=>11— DlSTWCI    AND    PK08ECtm!(0   AlTOB- 

RETs  iS=»4— New  Tmal  «=389,  140(3)— Ac- 
tion   FO«    MtWET    DEPOariKD— EVISENCB— 

DEMAin)— DiscBEnoH  or  Tmxai.  Coukt. 
It  was  not  error  to  reonw  in  eridencc  a 
written  amagnment  of  a  claim  againat  defrndant 
for  money  deposited  with  tlie  drfendant  by  the 
assignor,  althoagli,  for  the  convenienee  of  the 
assignor,  the  receipt  for  the  money  was  taktn 
in  a  relative's  name;  the  transaction  bring  be- 
tween the  assignor  and  the  defendant,  and  the 
money  belonging  to  the  assignor. 

The  case  of  plaintiff  was  predicated  upon  the 
ezistraice  of  an  oral  ooatract  between  him  and 
defendant,  aeparate  and  distiiict  &om  the  writ- 
ten contract  between  idaintiff  and  a  third  party 
relating  to  the  purchase  of  certain  lots,  under 
which  oral  contract  the  purchase  price  of  the 
lots  was  to  be  held  by  defendant,  as  tmstee  of 
plaintiff,  until  jdaintiff  determined  whether  he 
would  oonsnmmate  the  pardiase.  If  mch  in- 
dependent oral  contract  eristed,  plaintiff  was  not 
concluded  by  the  provisioo  of  written  demand 
contained  in.  the  written  contract  not  executed 
by  defendant. 

The  denial  of  the  moti<»i  for  a  new  trial  on 
the  ground  of  accident,  aarprise,  and  newly  dis- 
covered evidence  does  not  show  aboae  of  jodi- 
dal  diacretion.  That  a  litigant  produces  proof 
in  support  of  the  allegations  of  his  pleading 
cannot  be  held  a  legal  surprise  on  his  adver- 
sary. Due  diligence  to  secure  the  newly  discov- 
ered evidence  was  not  shown. 

Tlie  error  assigned  on  a  ruling  excluding  cer- 
tain testimony  is  without  merit 

Appeal  from  District  Coort,  Hennepin 
County;  Charles  S.  Jelley,  Judge. 

Action  by  S.  A.  MlszewsU  against  Hector 
Baxter.  Verdict  for  plaintiff,  and  from  an 
order  denying  a  new  trial  defoidant  appeals. 
Order  affirmed. 

H.  v.  Mercer  ft  Co.,  of  Minneapolis,  tor 

appellant. 

Kerr,  Fowler,  Schmitt  ft  Furber,  of  Blin- 
neapolls,  for  respondent. 

HOLT,  X  One  Campbell  was  engaged  in 
promoting  the  sale  of  town-site  lots  la  Mexi- 
co, on  or  near  tbe  Gulf  of  California.  Plain- 
tiff, J.  R.  Bastedo,  and  Robert  Macban  were 
induced  to  sign  contracts  for  the  purchase 
of  lots  in  the  townslte  of  Athens,  Mexico. 
Plaintiff  was  to  pay  ?1,200,  and  the  other 
two  $700  each.  Bastedo  took  the  contract  In 
the  name  of  his  brother,  and  Machan  in  the 
name  of  his  wife.  Campbell  signed  as  ven- 
dor. Each  contract  contained  this  provi- 
sion: 

"Now,  then,  this  agre«nent  witnesseth:  That 
the  said  seller,  will  at  any  time  within  ninety 
(90)  days  from  date,  refund  to  the  said  buyer, 


an  moneys  whidi  have  been  paid  upon  said 
lots,  on  demand  being  made  for  the  refund  of 
said  money  in  writing ;  it  being  understood  that 
the  demand  for  said  refund  is  for  the  reason  that 
said  buyer  is  not  satisfied  with  the  said  Iota." 

Below  the  signatures  is  this  postscript: 

"This  agreement  is  deposited  with  Hector 
Baxter,  trustee,  with  whom  demand  in  writing 
must  be  filed  to  b«  acted  upon  by  Mr.  Camp- 
belL" 


It  appears  that  part  of  the  bargain  was 
that  the  purchasers  were  to  take  a  trip  to 
Mexico  and  examine  the  lots,  and  if  they 
were  not  then  satisfied  the  sale  would  not  be 
consummated.  The  purchasers  were  not 
willing  to  rely  on  Campbell's  covenant  in  the 
contract,  and  pay  the  purchase  price  to  him, 
but  consented  to  pay  It  to  defendant;  be 
to  hold  It  as  their  trustee  until  th^  had 
had  time  to  examine  the  lots  and  determine 
upon  their  course.  Each  purdiaser  paid  the 
sum  stated  to  defendant,  who  gave  them  re- 
ceipts signed  "Hector  Baxter,  Trustee." 
Hie  parties  started  on  the  trip  to  view  the 
property.  E^rom  Tucson,  Ariz.,  Campbell 
took  them  by  automobiles  down  into  Mexico, 
but  tbr  some  reason  he  brought  them  only  as 
far  as  the  townslte  Llbertad.  lliere  la 
some  testim<Hiy  to  the  effect  that  Campbell 
was  negotiating  with  plaintiff  to  snbstltnte 
lots  In  Llbertad  for  the  ones  in  Athens.  Aft- 
er their  trip  the  parties  demanded  the  re- 
turn of  their  money.  No  claim  is  made  that 
Machan  or  Bastedo  filed  a  written  donand 
with  Baxter.  Plaintiff  testified  to  a  written 
request,  but  that  became  unimportant  In 
view  of  the  theory  upon  which  the  case  was 
submitted  to  the  Jury.  The  money  was  not 
returned.  Bastedo  and  Madian  assigned 
their  claims  to  plaintiff.  Plaintiff  bad  a 
,verdlct  for  the  full  amount  paid  by  the 
three  parties  mentioned,  and  defendant  ap- 
peals from  the  order  denying  a  new  trial. 

The  errors  assigned  are  grouped  and  dis- 
cussed by  appellant  under  four  heads,  and 
will  be  considered  as  presented. 

The  first  Is  that  Bastedo  and  Machan  had 
no  claim  against  defendant  to  assign  to 
plaintiff,  and  therefore  It  was  error  to  re- 
ceive their  written  assignments  In  evidence. 
The  objection  Is  based  on  the  technical  point 
that  the  receipts  given  by  defendant  for  the 
money  deposited  with  him  are  In  the  name 
of  Bastedo's  brother  and  Median's  wife,  and 
that  likewise  the  same  names  appear  as  ven- 
dees In  the  contracts.  We  think  there  Is  no 
real  merit  to  the  claim.  The  money  depos- 
ited belonged  to  J.  R.  Bastedo  and  Robert 
Machan,  they  personally  made  the  contract 
with  defendant,  and  testified  that  he  told 
them: 

"Boys,  go  on  and  take  your  trip  to  Mexico. 
and  when  yon  come  back,  if  you  ain't  satisfied, 
your  money  ia  here  for  you." 
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All  the  partiM,  conoemed  in  the  deal 
knew  that  Bastedo  and  Maehan  caused  the 
names  of  the  brother  and  the  wife  to  be 
used  Instead  of  their  own  as  a  matter  of 
convenience  only,  and  that  the  transaction 
with  defendant,  as  well  as  with  Campbell, 
was  for  the  personal  benefit  of  the  ones  who 
actually  depoaltad  the  mooey.  J.  R.  Bastedo 
and  Robert  Maduin  demanded  the  money  of 
defendant  before  the  assignments  to  plain- 
tiff. No  suggestion  was  at  any  time  made 
that  the  demand  should  hare  been  made  by 
the  brother  of  Bastedo  or  the  wU»  of  Ma- 
dtan. 

The  contention  is  made  that  the  agree- 
ment was  In  writing  and  provided  for  a 
written  demand  within  90  days  from  the 
date  of  the  sale  contract:,  no  written  de- 
mand was  filed  with  defendant  within  that 
time,  and  hence  there  can  be  no  recovery. 
The  theory  upon  which  plaintUX  bried  the 
catM>  was  that,  notwlUwtandinir  the  written 
contract  with  Oanqibell  oontalned  a  retnnd 
provision,  the  vendees  would  not  pay  the 
purchase  price  to  him,  but  Insisted  upon  a 
separate  contract  with  defendant,  and  there' 
npon  an. oral  contract  was  made  with  the 
latter  whereby  he  agreed  to  receive  from 
them  the  moneys  they  had  agreed  to  i>ay 
for  the  lots,  to  hold  it  as  their  trustee,  and 
to  refund  it  on  d«nand,  if,  after  the  contem- 
plated Investigating  trip  to  Mexico,  they 
were  not  satisfied  with  conditions.  Plain- 
tUTs  recovery  was  predicated  npon  the  ex- 
istence of  an  oral  contract  between  the  ven- 
dees and  d^oidant,  eoUrely  separate  and 
apart  from  the  written  eoatract  with  Qamp- 
bell.  The  Jury  were  specifically  instructed 
that  unless  plaintltr  adduced  a  preponder- 
ance of  evidence  establishing  such  oral  con- 
tract no  recovery  could  be  bad.  In  this  oral 
contract  there  was  no  provision  that  the  de- 
mand for  a  return  of  the  money  should  be  In 
writing.  We  have  not  overlooked  some  tes- 
timony of  plaintiff  tending  to  show  that  the 
agreement  with  defendant  was  reduced  to 
writing,  and  that  he  likely  had  In  mind  the 
Campbell  contract;  for,  when  all  the  cir- 
cumstances are  considered,  we  think  It  was 
for  the  Jury  to  determine  whether  or  not 
there  was  an  oral  agreement  with  defendunt 
apart  from  the  written  agreement  with 
CampbeU.  Defendant  signed  the  Campbell 
agreement  as  a  witness  only.  He  was  not 
bound  by  any  of  its  terms.  He  did  receive 
the  money  and  gave  a  simple  receipt  con- 
taining no  conditions  upon  which  it  was 
held.  We  think  there  was  no  legal  objection 
to  the  proof  of  an  oral  contract  such  as  the 
complaint  alleged  and  the  Jury  found. 

With  great  earnestness  and  skill  defendant 
presents  his  claim  to  a  new  trial  because  of 
awident.  surprise,  and  newly  discovered  evi- 
dence. We  fail  to  see  how  defendant,  under 
any  legal  rule,  can  maintain  that  be  should 
be  accorded  a  new  trial  because  of  accident 
or  surprise.  Plaintiff  testified  that  the  wrlt- 
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ten  demand  was  served  on  defendant  in  his 
ofiloe  lo  Minneapolis,  March  18,  1916,  and  de- 
fendant suya  that  he  Is  vow  In  position  to 
prove  posltlvdy  that  he  was  then  in  Duluth. 
In  the  first  place,  whether  a  written  demand 
was  served  is  not  v^  raaterlaL  It  bears 
only  upon  the  credibility  of  plaintiff.  And, 
in  the  second  idaoe,  when  plalntUTs  whole 
testimony  is  examined  It  does  appear  that 
he  was  not  at  all  certain  that  snch  written 
demand  was  made  on  the  date  menthmed. 
The  affidavits  in  support  of  the  motion  for  a 
new  trial  lay  much  stress  on  the  faet  that 
defendant,  in  his  preparati<m  for  the  trial, 
took  for  granted  that  plaintiff  and  his  wit- 
nesses would  testify  to  the  truth,  and,  when 
he  discovered  that  they  did  not  so  do,  he  was 
surprised.  Defendant  was  bound  to  antici- 
pate that  plaintiff  would  prodnoe  evidence 
tending  to  support  the  aUegattons  of  the  com- 
plaint, and  his  so  doing  oamiot  be  hBid  a 
legal  surprise  on  defendant  No  effort  was 
made  during  the  trial  to  get  a  continuance 
on  the  ground  of  surprises.  Hormel  &  Co.  v. 
Mhineapolls  St.  By.  Go.,  130  Minn.  460.  163 
N.  W.  867.  A  good  deal  Is  said  about  newly 
discovered  evidoice;  some  of  this  being  com- 
mission agreements  in  respect  to  the  sale  of 
lots  and  lands  In  Mexico  between  Campbell, 
Bastedo,  and  Maehan,  prepared  by  defendant 
and  kept  in  his  vault,  but  misplaced,  also 
letters  of  glowing  commendation  of  the  lands 
prepared  by  Campbell  and  signed  by  Bastedo 
and  Macban,  also  statements  of  plaintiff  and 
his  assignors  to  various  persons  that  they 
were  satisfied  with  the  townsltes  and  the  con- 
ditions in  Mexico.  This  evidence  is  largely 
cumulative,  and.  If  anything,  reveals  how 
Campbell  and  his  associates  tried  to  work  off 
worthless  town-site  lots  In  the  state  of  So- 
nora,  Mexico,  by  giving  plaintiff,  Bastedo, 
and  Madian  commission  contracts  by  means 
of  which  the  lure  was  held  out  that  they 
could  easily  earn  some  $35,000  or  $10,000. 
One  might  surmise  that  the  commlssioos  were 
a  ruse  to  divert  the  attention  of  the  parties 
from  the  conditions  under  which  the  money 
was  deposited  with  defendant  until  too  late 
to  obtain  a  refund.  It  should  be  said  that 
there  is  nothing  connecting  defendant  with 
this  scheme,  other  than  he  was  Campbell's 
lawyer  In  preparing  all  the  contracts.  The 
court  was  also  Justified  in  dcclluing  to  grant 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence,  for.  In  so  far  as  such  evidence 
was  material,  there  was  not  a  sufficient  show- 
ing of  due  diligence.  As  an  instance  of 
lade  of  diligence  or  inattention  to  a  proper 
consideration  of  the  defense,  we  note  that 
defendant  testified  that  he  retained  the  mon- 
ey, and  all  of  it,  for  the  full  period  of  90 
days,  and  then  paid  it  over  to  Campbell; 
but  the  cross-examination  developed  that  be 
had  not  sufBcieotly  examined  his  bank  ac- 
counts or  other  data  so  as  to  be  able  to  give 
any  information  as  to  the  date  or  manner 
of  payment  or  whether  he  had  paid  him  in 
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cftsh  or  by  check.  Oo  Uie  motion  for  a  new 
trial  he  claims  that,  with  consent  of  plain- 
tiff and  bis  assignors,  he  Immediately,  upon 
receipt  of  the  money,  turned  over  $1,000 
thereof  to  Campbell.  It  is  unfortunate  for 
defendant  If  bis  memory  is  so  treacherous 
that  he  could  not  recall  this  circumstance  be- 
f<we  or  during  the  trial.  But  surely  the  trial 
court  was  warranted  in  finding  lack  of  due 
diligence  here;  for  defendant,  being  a  law- 
yer of  ability  and  ripe  experience,  must  have 
realized  that  an  important  inquiry,  neces- 
sarily coming  up  at  the  trial,  would  be  when 
and  in  what  manner  he  did  dispose  of  the 
money  intrusted  to  him  by  these  three  par- 
ties. One  would  expect  that  he  had  pre- 
pared carefully  on  this  questloln  and  produc- 
ed all  the  available  evidence  thereon  at  the 
trial.  We  are  unable  to  hold  that  the  learned 
trial  court  abused  judicial  discretion  when 
refusing  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  N^Uson  v.  Carlson,  64 
Minn.  90,  65  N.  W.  821 ;  6ra«g  v.  Empey,  105 
Minn.  229, 117  N.  W.  421 ;  Wunder  v.  Turner, 
120  Mum.  13,  138  N.  W.  770;  Gates  v.  Chi- 
cago, MUwaukee  &  St.  Paul  By.  Co.,  131 
Minn.  3,  154  N.  W.  441. 

The  last  contenti<m  is  that  the  court  erred 
In  sustaining  an  objection  to  this  question 
asked  by  defendant  of  one  of  his  witnesses : 

"Did  they  (plaintiff  and  his  assignors)  express 
themaelves  to  you  as  pleased  or  displeased  with 
the  proposition  aa  shown  them  in  Mexico?" 

This  was  in  reality  Immaterial,  for  there 
is  no  contention  that  Campbell  toofc  these 
parties  within  100  miles  of  the  lots  they  were 
to  buy.  And  defendant's  counsel  seems  to 
have  been  of  the  same  mind,  for  he  dismiss- 
ed the  witness  when  he  obtained  an  afBrma- 
tlve  answer  to  the  next  question  asked, 
which  was  this: 

"You  have  heard  Mr.  Bastedo  and  Mr.  Macban 
make  the  remark  on  the  witness  stand  that 
they  were  diBpleased  with  the  proposition  at 
Libertad,  or  that  they  didn't  see  Athens,  but 
they  did  see  Idbertad?" 

We  discover  no  legal  ground  upon  whldi 
this  court  may  reverse  the  order  of  the  court 
below. 

Order  afflntied. 


AKEHIBBRG  et  al.  v.  McCRANEY. 
(No.  20076.) 

(Supreme  Court  of  Minnesota.    Dec.  20,  1918.) 

(Syllahui  hg  the  Court.) 

1.  Vendob     and     Ptjbchaseb      «=3231(1)  — 

Rights  or  Pubchaseb— Heibs  of  Obiqinai, 

Grantee. 

The  record  owner  of  real  estate  entered  into 

an  agreement  to  sell  and  convey  the  same  to  a 

grantee  therein  named,  which  was  never  record- 


ed. Sabsequent  to  the  death  «(  the  grantee, 
the  grantor  conveyed  the  laad  to  the  grantee's 
widow.  The  defendant  purchased  the  piemiies 
in  good  faitli,  paying  an  adequate  consideration 
therefor,  relying  upon  the  record  title  without 
knowledge  of  such  unrecorded  contract,  and 
received  title  through  mesne  conveyances  from 
the  widow,  all  ot  which  were  of  record.  Held, 
that  defendant  obtataed  good  title  to  the  prem- 
ises aa  against  the  heirs  of  deceased. 

2.  Qtjieting   Tttle      «=s»44(2)— IsstrES— E\i- 

DENCK. 

The  correspondence  leading  up  to  the  con- 
veyance by  the  grantor  in  soch  contract  wu 
properly  excluded  upon  the  trial  as  being  im- 
material under  the  isanes. 

3.  Vendob  and  Pubchaseb   ^=>243  —  Bona 
Fide  Pubchaseb— Evidence— Tnquibt. 

Evidence  to  show  that  by  slight  inquiry  in 
the  vicinity  of  the  land  it  could  have  been  as- 
certained that  the  grantee  named  in  the  con- 
tract was,  at  the  time  of  his  death,  occupying 
the  premises  as  vendee  under  the  contract,  wu 
properly  exduded  as  being  immaterial. 

(Additional  SyUabu*  by  Editorial  Staf.) 

4.  Rsoobdb    •s>0(S)— Objkct  of  IjAW. 

The  object  of  the  registry  laws  is  to  pro- 
tect recorded  titles  as  against  the  gross  negli- 
gence of  parties  in  not  reoordiog  tbeir  evidence 
of  titl& 

Appeal  from  District  Court,  Hennepin 
County;   William  E.  Hale,  Judge. 

Action  to  detetmine  adverse  claims  to  land 
by  Garfield  Akerberg  and  oUiers  against  El- 
mer McCraney.  Judgment  for  defendant, 
and  plaintltrs  appeaL    Affirmed. 

Marshall  A.  Spooner,  of  Bemidjl,  for  ap- 
pellants. 

O'Brien,  Young  &  Stone,  of  St  Paul,  for 
respondent. 

QUINN,  J.  Action  to  determine  adverse 
claim  to  160  acres  of  land  In  Pennington 
county.  The  cause  was  tried.  Irrespective  of 
the  pleading«i,  upon  a  stipulation  of  facts, 
Including  certain  letters,  to  be  offered  sub- 
ject to  objection  by  defendant  as  to  their 
materiality,  and  certain  depositions  offered 
by  plaintiffs,  which  were  excluded  aa  being 
immaterial.  The  txial  court  made  flndhigs 
and  conclusions  in  favor  of  the  defendant, 
upon  which  judgment  was  entered,  and 
plaintiffs  bring  this  appeal. 

[1]  A  somewhat  detailed  statement  ot 
facts  may  tend  to  a  better  understanding  of 
the  oontentioua  of  the  parties.  Carl  (i. 
Akerberg  obtained  a  patoit  for  the  land  un- 
der the  homestead  laws  In  June,  1889.  In 
1802  he  executed  to  the  Security  Trust  Com- 
pany a  mortgage  thereon  for  |500^  which 
was  assigned  to  Sarah  G,  Peck  ot  New  Ha- 
ven. Conn.  Upon  default  in  its  oonditlons 
the  mortgage  was  foreclosed  and  the  land 
bid  in  for  Mrs.  Peck,  who  thereafter  became 
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the  owner  thereof.  On  October  7,  1698, 
Sarah  G.  Peck  (a  widow)  execnted  to  Carl 
G.  Akerberg  a  contract  whereby  she  agreed 
to  sell  and  convey  to  him,  by  special  warran- 
ty deed,  the  land  in  question  for  the  consid- 
eration of  ISSSO,  of  which  amount  $100  was 
paid  at  the  time,  the  remainder  to  be  paid 
in  deferred  installments  ol  |100  in  Novem- 
Xkt  of  each  year  until  1903,  when  the  bal- 
ance of  $350  was  to  be  paid  and  the  deed 
given.  This  contract  was  never  recorded, 
bat  Akerberg  resided  with  his  family  upon 
the  premises  from  the  time  he  acquired  title 
from  the  government  nntil  Ms  death,  which 
occurred  on  February  23,  1900.  After  Mrs. 
Peck  became  the  owner,  Akerberg  occnpied 
the  land  ad  her  tenant  until  the  execation 
of  the  contract,  after  which  he  occupied  the 
same  as  vendee  thereunder.  The  install- 
ment which  matured  in  1890  was  paid  and 
the  contract  was  In  full  force  and  effect  on 
February  23,  1800.  At  his  death  Akerberg 
left  him  surviving  as  his  sole  heirs  at  law 
his  widow,  Mathilda,  and  their  four  minor 
children,  viz.  Garfield,  Arthur,  Carl,  and 
Elmer,  who  continued  to  reside  upon  the 
promises. 

John  K.  Hannay  was  the  manager  and 
principal  owner  of  the  Bank  of  St  Hllalre, 
which  acted  as  the  agent  of  Mrs.  Akerberg 
In  procuring  the  quitclaim  deed  hereafter 
referred  to,  and  George  B.  Clifford  &  Co. 
represented  Mrs.  Peck  therein.  Accordingly, 
on  January  15,  1901,  the  latter  executed  to 
Mathilda  Akerberg  a  quitclaim  deed  to  the 
land  In  question  for  the  stated  consideration 
of  $850,  in  which  the  granting  clause  was  as 
follows: 

"Do  by  these  presents  grant,  bargain,  sell  and 
release  and  quitclaim  unto  the  said  party  of  the 
second  part,  ♦  •  •  all  that  right,  title,  in- 
terest, daim  or  demand  in  and  to  the  following," 
etc. 

On  March  25,  1901, .  Mathilda  Akerberg 
executed  to  John  K.  Hannay  a  warranty 
deed  of  the  premises  tor  the  consideration 
of  $1,600,  wbich,  together  with  the  quit- 
claim deed  referred  to,  was  recorded  in  the 
office  of  the  register  of  deeds  of  the  county. 
Hannay  went  into  possession  of  the  premis- 
es, and  Mrs.  Akerberg  took  her  children  and 
established  a  home  elsewhere  in  the  state. 
On  June  12,  1902,  Hannay  sold  and  con- 
veyed the  land,  together  with  an  adjoining 
40-acre  tract,  by  warranty  deed  to  the  de- 
fendant, Elmer  McCraney,  for  the  cwisider- 
ation  of  $3,400.  McCraney  was  a  stranger 
In  the  community,  unacquainted  with  the 
Akerbergs,  and  had  no  knowledge  or  notice 
that  the  Peck-Akerberg  contract  had  ever 
existed.  He  paid  full  value  for  the  land, 
relying  in  good  faith  upon  the  record  title, 
without  further  inquiry.  Mrs.  Akerberg  and 
two  of  the  sons,  Carl  and  ]felmer,  died  prior 
to  the  year  1916  without  having  married,  so 
that  at  the  time  of  the  commencement  of 
this  action  plaintiffs  were  the  sole  living  de- 


scendants of  Carl  O.  Akerberg,  and  no  pro- 
ceedings were  ever  Instituted  for  the  probat- 
ing of  the  estate  of  any  of  the  parties  de- 
ceased. At  the  commencement  of  this  action 
each  of  the  plaintiffs  was  31  years  of  age. 
Neither  had  any  knowledge  of  the  transac- 
tions between  Mrs.  Peck  and  their  mother, 
or  of  the  conveyance  to  John  K.  Hannay  un- 
til shortly  before  the  bringing  of  this  action 
In  1916.  No  question  is  raised  as  to  laches 
or  the  statute  of  limitations. 

[2,  S]  It  is  contended  on  behalf  of  the 
plaintiffs:  (1)  That  tl\e  correspondence  be- 
tween the  Cliffords  and  the  Bank  of  St. 
Hllalre  was  admissible,  as  tending  to  show 
a  purpose  on  the  part  of  John  K.  Hannay  to 
avoid  the  probating  of  the  estate  of  Carl 
G.  Akerberg  to  cut  out  the  minor  heirs  and 
procure  a  record  title,  fair  upon  its  face,  so 
that  he  might  obtain  an  aiverent  clear  title 
throng^  the  quitclaim  deed  from  Mrs.  Peck: 
(2)  that  the  d^)osltions  were  material,  and 
should  have  been  received  as  bearing  upon 
the  equities,  in  that  they  would  have  dis- 
closed, upon  (dight  Inquiry  in  the  vicinity  of 
the  land,  the  fact  that  Carl  G.  Akerberg, 
at  the  time  of  his  death,  was  in  possession 
of  the  premises  as  vendee  under  the  con- 
tract referred  to;  (3)  that  as  a  matter  of 
law  the  rights  of  the  parties  should  be  de- 
termined solely  accoidiDjT  to  the  priority  of 
time  and  their  respective  equities,  precisdy 
as  though  our  recording  statute  bad  never 
been  enacted:  (4)  that  upon  the  death  of 
Carl  G.  Akerberg  his  intereet  in  the  land 
passed  immediately  to  his  heirs,  and  the  ti- 
tle thereto  vested  in  them  at  that  time,  and, 
his  estate  not  having  been  probated,  there 
existed  no  conveyance  or  instrum^it  which 
could  have  been  recorded;  (5)  that  the  un- 
usual wording  of  the  granting  clause  quoted 
was  such  as  to  put  the  defendant  upon  in- 
quiry as  to  the  chain  of  title. 

It  Is  insisted  on  behalf  of  the  plaintiffs 
that  they  are  the  owners  of  at  least  an  undi- 
vided half  interest  in  the  homestead  80  and 
of  an  undivided  one-half  interest  of  a  two- 
thirds  of  the  other  80. 

[4]  The  cause  was  tried  with  care,  and  the 
claims  and  interests  of  the  litigants  looked 
after.  However,  we  Are  of  the  opinion  that, 
as  between  the  parties  to  this  action,  the  re- 
jection of  the  proffered  teetimony  was  cor- 
rect. While  It  is  true  that  the  interest  Carl 
G.  Akerberg  had  in  the  land  at  the  time  of 
bis  death  passed  Immediately  to  his  heirs, 
yet  that  Interest  was  such  only  as  he  acquir- 
ed through  the  Peck  contract,  which  was  a 
conveyance  such  as  might,  and  under  the 
statute  should,  have  been  recorded.  It  is  not 
enough  to  say  that,  because  the  plaintiffs 
did  not  know  of  its  existence,  it  need  not  be 
recorded.  As  stated  by  counsel  in  their  btt- 
half: 

"The  object  of  the  registry  laws  is  •  •  ♦  te 
protect  recorded  titles    *    *    *    as  againgt  the 
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gross  negligence   of  imrties   in  not   recording 

their  evidence  of  title,"  etc. 

Such  is  tbre  rule  announced  in  Clark  v. 
Greene,  73  Minn.  467,  76  N.  W.  263.  The 
defendant  in  this  case  relied  upon  the  rec- 
ord in  good  faith,  and  paid  an  adequate  con- 
sideration for  the  land,  without  actual  no- 
tice or  knowledge  of  any  outstanding  rights 
or  claims  of  the  plaintiffs. 

If  Carl  G.  Akerberg  was  desirous  that  his 
heirs  avail  themselves  of  the  full  benefit  of 
his  Interest  in  the  land  under  the  contract, 
he  should  have  seen  to  It  that  the  Instrument 
was  placed  of  record.  Having  failed  to  do 
so,  and  the  defendant  having  purchased  in 
good  faith,  relying  upon  the  record  title,  he 
(the  defendant)  is  entitled  to  tl>e  protection 
of  the  recording  act. 

The  contention  that  the  quitclaim  deed  re- 
ferred to  was  In  itself  sufficient  to  put  the 
defendant  upon  inquiry  as  to  the  rights  of 
the  grantor  therein  is  untenable.  The  In- 
strument Is  In  the  form  of  an  ordinary  quit- 
claim deed.  Section  21,  c.  40,  Gen.  St.  1878, 
which  ai^lles,  places  deeds  of  quitclaim  on 
the  same  footing  as  warranty  deeds,  and 
provides  that  every  conveyance  by  deed 
should  be  recorded  in  the  office  of  the  proper 
register  of  deeds,  and  every  such  convey- 
ance not  so  recorded  Is  void  as  against  sub- 
sequent purchasers  in  good  faith  for  a  valu- 
able consideration,  whose  conveyance  is  first 
recorded. 

While  the  correspondence  relative  to  the 
giving  of  the  quitclaim  deed  might  have  dis- 
closed the  fact  that  Mrs.  Peck  declined  to 
•give  any  conveyance  other  than  In  strict  ac- 
cordance with  the  terms  of  her  contract  with 
Carl  G.  Akerberg,  unless  indemnified  against 
all  claims  to  the  land  that  might  be  made 
by  or  through  his  heirs,  and  the  depositions 
might  have  shown  all  that  is  claimed  by  the 
plaintiffs,  yet  we  are  of  the  opinion  that  the 
same  were  pr<«)erly  rejected  as  being  Imma- 
terial under  the  circumstances  In  this  case. 

The  Judgment  appealed  from  is  affirmed. 


NASON  V.  BARRETT  et  al.    (No.  211&4.) 
(Supreme  Court  of  Minnesota.    Dec.  20,  191&) 

(SyllalHu  If  the  Court  J 

Afpeai.  and  Ebkob  ®=>]18^— Contkuft  <$s> 
66(7)— Judgment  «=5>538— Final  Judoment 
—Filing  of   Rkmittitce  —  Waives — Fobm 
OF  Obder. 
Under  the  terms  of  the  judftment  it  became 
final,  in  case  of  an  appeal  therefrom,  when  the 
remittitur  from  this  court  was  filed  with  the 
clerk  of  the  trial  court.    The  fact  that  the  re- 
mittitur was  mailed  to  plaintiff's  attorneys  and 
not  filed  by  them  for  several  days  did  not  con- 
stitute a  waiver  of  the  filing. 


No  prejudice  resulted  to  appdlant  because  of 
the  form  in  which  the  order  appealed  from  was 
drawn. 

Section  7990.  Gen.  St.  1913,  is  not  decisive 
upon  the  question  here  presented. 

Appeal  from  IMstrlct  Court,  Ramsey  Coun- 
ty; '  James  O.  Michael,  Judge. 

Action  In  equity  by  Albert  J.  Nason  to 
enforce  qtedfic  performance  of  executory 
written  contracts  against  R.  D.  Barrett  and 
others.  Judgment  for  plaintiff  was  affirmed 
on  appeal  of  defendant  R.  D.  Barrett,  and, 
upon  his  refusal  to  deliver  possession  of  stock 
adjudged  to  plaintltt,  there  was  an  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt,  and,  from  an  order  that  a  wilt 
of  execatlcaa  Issue  on  the  Judgment  requir- 
ing a  sheriff  to  take  certain  stock  certifi- 
cates and  deliver  them  to  plaintiff,  defendant 
Barrett  appeals.     Order  affirmed. 

O'Brien,  Young,  Stone  &  Horn,  of  St.  Paul, 
for  appellant. 

Butler,  Ikfltchell  ft  Doherty,  of  St  Paul, 
for  respondent. 

HOIiT,  J.  The  Judgment  altered  herein 
on  May  1,  1018,  was  affirmed  in  this  court 
(Nason  v.  Barrett,  168  N.  W.  5S1).  costs 
taxed,  and  remittitur  issued  on  August  1, 
1918,  and  mailed  by  the  clerk  of  this  court 
to  plaintiff's  attorneys.  There  had  been  some 
negotiation  between  the  parties  in  regard  to 
the  manner  of  paying  the  sum  named  in  the 
Judgment.  Nothing  came  of  the  same.  De- 
fendant paid  the  costs  taxed  against  him  in 
this  court  on  the  leth  of  August,  and  on  the 
next  day  the  remittitur,  or  mandate,  was 
filed  m  the  court  Ittelow,  and  at  the  same  time 
plaintiff  deposited  with  the  clerk  thereof  the 
full  amount  required  under  the  terms  of 
the  Judgment  to  entitle  him  to  the  400  shares 
of  stock  which  defendant  has  sold  and  agreed 
to  transfer.  Certificates  for  200  shares  of 
stock,  previously  deposited  with  the  derk, 
were  turned  over  to  plaintiff.  (5ertlflcates 
Nos.  49  and  50,  representing  the  balance  of 
the  stock  Involved  in  the  suit,  had  been  re- 
tained by  defendant,  and  he  refused  to  deliv- 
er possession  thereof,  although  demand  was 
made.  Thereupon  plaintiff  obtained  an  order 
to  show  cause  why  defendant  should  not 
be  punished  as  for  contempt  for  failure  to  de- 
liver the  certificates.  On  the  hearing  defend- 
ant disclaimed  any  disrespect  towards  the 
court  stating  that  he  had  been  advised  by  his 
attorneys  that  the  Judgment  became  "final" 
when  the  remittitur  Issued,  or  at  least 
on  the  day  It  was  received  by  plalntlfTs  at- 
torneys, and  hence  plaintiff  had  failed  to  de- 
posit the  mon^  required  of  him  within  the 
ten  days  specified  by  the  terms  Of  the  Judg- 
ment, and  defendant  was  no  longer  obligated 
to  deliver  the  stock.  However,  lie  produced 
the  stock  certificates  numbered  49  and  50  and 
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aeUvered  them  to  the  court,  properly  Indore- 
e<i>  and  with  revenue  stamps  duly  affixed, 
on  condltioa  that  the  same  be  returned  to 
him  in  case  the  court,  or  this  court  on  re- 
view, should  be  of  the  opinion  that  plaintiir 
had  not  complied  with  the  terms  of  the  Judg- 
ment so  as  to  become  entitled  to  tbe  stock. 
Evidently,  by  the  showing  mode,  defendant 
purged  himself  of  the  charge  of  criminal  con- 
tempt  towards  the  court ;  but  the  court  deem- 
ed plalntlir  entitled  to  the  stock  and  ordered 
a  writ  of  execution  to  issue  upon  tbe  Judg- 
ment, requiring  the  sheriff  to  take  the  stock 
certificates  numbered  49  and  60  and  deliver 
the  same  to  plaintiff.  This  was  done,  and 
defendant  appeals  from  the  order. 

The  action  was  for  specific  performance  of 
a  contract  ftr  the  sale  of  shares  of  corporate 
stock,  and  the  Judgment  granted  the  relief 
asked,  but  on  tills  condition,  therein  stated 
thus: 

"That  within  ten  days  after  the  entry  of 
judgment  in  tUs  case,  if  auch  judgment  be  not 
superseded,  or  if  such  judgment  be  superseded 
then  within  ten  days  after  such  judgment  be- 
comes final,  the  plaintiff  pay  to  the  defendant 
Barrett  or  pay  or  deposit  with  the  clerk  of 
UiiB  court  for  the  use  of  tli«  defendant  Barrett, 
the  sum,"  specifyiiig  the  amount. 

Ttiis  appeal  turns  upon  tbe  meaning  of  the 
clause,  "within  ten  days  after  such  Judgment 
becomes  final."  Appellant  contends  that  the 
Judgment  became  final  when  tbe  remittitur 
issued,  or,  at  the  latest,  when' It  was  recelv 
ed  by  plaintiff's  attorneys.  And  the  position 
of  respondent  is  that  it  became  final  when 
the  remittitur  was  filed  In  the  court  below. 

We  think  the  respondent's  contention  must 
be  sustained.  Ttie  Judgment  ^was  the  Judg* 
ment  of  the  court  below,  to  be  enforced  there- 
in. Tlae  proTisioa  as  to, the  tea-day  period, 
in  case  that  Judgment  was  superseded  by  a 
removal  to  this  court,  could  only  become  fixed 
definitely  on  the  records  of' the  coart  below 
by  the  filing  therein  of  tbe  remittitur.  On 
the  date  when  so  filed,  tbe  Judgment  appear- 
ed final  in  that  court.  Tbe  parties  concerned 
and  the  court  could  then  govern  themselves 
accordingly  in  the  enforcement.  It  is  proba- 
ble that  until  so  filed  this  court  retains  Juris- 
diction so  that  a  remittitur  could  be  recalled 
Hunt  V.  Meeker  County  Abstract  Co.,  130 
Minn.  630.  152  N.  W.  866.  Appellant  cites 
many  authorities  to  the  effect  that  the  court 
below  has  Jurisdlctioa  to  proceed  as  soon  aa 
Judgment  is  affirmed  in  this -court,  or  as  soon 
as  tbe  remittitur  issues,  although  not  filed, 
and  that  the  parties  may  waive  the  filing. 
We  do  not  consider  that  the  record  presents 
a  case  of  waiver  by  either  party,  but  deter- 
mine the  appeal  upon  the  proposition  that  the 
Judgment  became  final  under  the  provisioas 
tliereof  when  the  remittitur  was  ffied  in  the 
court  below  and  not  before. 

It  is  also  urged  that  the  order  is  not  re- 


sponsive to  the  issue  made  by  the  order  to 
show  cause,  in  that  an  execution  was  direct- 
ed to  issue.  The  point  does  not  seem  to  be 
of  any  consequence  nnder  the  view  we  take. 
Holding  plaintifTs  deposit  to  be  within  the 
time  specified  In  tbe  Judgment,  his  right  to 
the  possession  of  the  certificates  was  abso- 
lute; and  it  Is  quite  immaterial  to  defend- 
ant whether  the  order  directed  the  clerk  to 
deliver  the  certificates,  or  whether  it  directed 
an  execution  to  issue  for  them. 

Respondent  deems  section  7900,  <9.  S.  1913, 
to  be  controlling,  which  provides : 

"Except  when  otherwise  ordered  by  the  court, 
the  losing  party  shall  pay  the  costs  and  dis- 
bursements before  he  shall  be  entitled  to  a 
remittitur,  or  to  proceed  further  in  the  trial 
court" 

Tbe  costs  and  disbursements  herein  were 
not  paid  nntil  the  day  tiefore  plaintiff  depos- 
ited with  tbe  clerk  the  money  required  by 
tbe  Judgment  to  be  deposited  with  him.  Tbe 
provision  of  the  statute  quoted  is  in  sub- 
stance the  same  as  section  6517,  O.  S.  1894. 
As  the  latter  Was  construed  In  Fonda  v.  St. 
Paul  City  Ry.  Co.,  72  Minn.  1,  80  N.  W.  866, 
it  is  quite  clear  that  the  section  invoked  can- 
not be  held  decisive  of  tt»e  question  here  pre- 
sented. 

The  order  is  affirmed. 


CARLSON  V.  ELMO  TP.    (No.  20994) 
(Supreme  Court  of  Minnesota.    Dec.  21>,  1918.) 

fSyllalMM  b»  the  Court.) 

1.  Pbivate  Roads  0=»4— Vacation  of  Cabt- 
WAT— Statutobt  AtTTBoanr. 

The  several  pertinent  provisions  of  chap- 
ter 235,  LaVrs  1913  CGen.  St.  1913,  fj  2488- 
2678),  construed,  and  ft^M  to  confer  npon  the 
town  board  of  aopervisors  authority  to  vacate 
cartways,  tlieretofore  laid  «at  and  maintained 
by  tbe  town,  whenever  justified  by  public  in- 
terests. 

2.  PaivATB  Roads  «=94— Taoatiok  or  C&at- 
WAT— "Town  Roads"— Statute. 

Cartways  are  included  within  "town  roads," 
as  declared  by  subdivision  3  of  section  1  of  the 
statute  referred  to  (Gen.  St.  1913,  %  2488), 
and  tbe  authority  to  vacate  the  same  is  found 
in  the  general  antbority  granted  by  that  stat- 
ute to  town  Iwards  to  lay  out,  vacate,  or  dis- 
continue town  roads. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Town  Road.] 

3.  Vacation  of  Cabtwat— Evidence. 

Tbe  evidence  justified  the  vacation  of  the 
cartway  involved  in  this  case. 

4.  Pbivate  Roads  $=»5  —  Iupbovements  os 
Cast  WAYS— '  'May.  ' ' 

Section  55,  as  amended  by  Laws  1915,  c. 
116,  i  10%  (Gen.  St.  Supp.  1917,  {  2S42),  pro- 
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vlding  that  the  town  board  of  gpnervisors  "may" 
expend  road  and  bridge  funds  in  the  care  and 
improvement  of  cartwajns  is  not  merely  permia- 
sive,  but  must  be  construed  as  imposing  a  duty 
in  that  respect  to  the  extent  the  public  inter- 
ests may  require. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

Appeal   from   District  Court,   Otter  Tall' 
County ;  William  L.  Parsons,  Judge. 

Appeal  by  Enodi  Carlson  from  an  order  of 
the  Town  Board  of  the  Township  of  Elmo 
vacating  a  cartway.  There  was  a  verdict 
a£Brming  the  order  of  vacation  and  assessing 
plalntifTs  damages,  and,  from  the  denial  of 
his  motion  for  Jndgment  notwithstanding  the 
verdict  or  a  new  trial,  he  appeals.  Affirmed. 
N.  F.  Field,  of  Fergus  Falls,  for  appellant 
Anton  Thompson,  of  Fergus  Fftlls,  for  re- 
spondent. 

BROWN,  0.  J.  In  July,  1896,  plaintiff, 
Einoch  Carlson,  was  and  still  Is  the  owner  of 
a  farm  situated  in  the  town  of  Elmo,  in  Ot- 
ter Tall  county.  There  was  no  public  high- 
way leading  to  or  from  the  farm,  and  plain- 
tiff's means  of  access  to  the  market  town  of 
the  neighborhood  was  over  the  land  of  ad- 
joining owners.  On  July  7th,  of  the  year 
stated,  the  town  board  of  supervisors,  on  a 
proper  petition  therefor,  duly  laid  out  a  cart- 
way over  the  land  of  one  Iverson  from  a  duly 
laid  out  public  Iilghway  to  the  land  of  plain- 

.  tiff;    thus  affordlilg  plaintiff  a   way   over 
which  be  could  travel  without  trespassing 

'  upon  the  land  of  others,  and  giving  him  di- 
rect connection  with  what  is  designated  in 
the  record  as  the  "Parker's  Prairie  Road." 
The  cartway  thereafter  remained  open  and 
in  use  until  vacated  In  the  proceeding  here 
under  review.  Some  time  In  the  year  1916, 
In  proceedings  duly  had  for  the  purpose,  the 
town  board  laid  out  another  cartway  80  rods 
to  the  east  and  running  parallel  with  the 
old  way  for  the  benefit  of  one  Olson,  whose 
situation  was  similar  to  that  of  Carlson  and 
who  desired  direct  connection  with  the 
"Parker's  Prairie  Road."  The  new  way  ex- 
tended along  the  east  boundary  of  plaintiff's 
farm  and  afforded  both  him  and  Olson  an 
outlet  to  the  public  road  mentioned.  There- 
after in  October,  1916,  on  petition  and  after 
due  hearing,  the  town  board  made  an  order 
vacating  the  first  cartway,  theretofore  laid 
out  for  the  benefit  of  plaintiff,  on  the  ground, 
as  we  understand  the  matter,  that  there  was 
no  occasion  for  the  existence  of  both,  when 
that  laid  out  at  the  Instance  of  Olson  equal- 
ly served  the  Interests  of  all  concerned. 
Plaintiff  appealed  from  that  order  to  the  dis- 
trict court,  where  there  was  a  verdict  af- 
firming the  order  of  vacation,  and  assessing 
plaintiff's  damages  at  the  sum  of  $50.  Plain- 
tiff then  moved  for  Judgment  notwithstanding 
the  verdict  or  a  new  trial  and  appealed -from 
an  order  denying  th«  same. 
It  Is  contended  in  support  of  the  appeal: 


(1)  That  the  town  board  of  supervisors  Is 
without  authority  under  our  statutes  to  va- 
cate a  cartway ;  and  <2)  if  the  board  has  such 
authority,  that  the  evidence  Is  wholly  insutfl- 
dent  to  Justify  the  vacation'  of  the  one  in 
question. 

[1,  S,  4]  1.  The  first  contention  stated  pre- 
sents the  principal  question  In  the  case. 
Counsel  for  appell.int  has  prepared  an  ex- 
haustive brief  thereon,  reviewing  the  history 
of  highway  legislation  in  this  state  from  ter- 
ritorial days  to  the  present  time,  and  pointing 
out,  what  appears  to  be  a  fact,  that  no  stat- 
ute has  ever  been  enacted  expressly  granting 
to  the  town  board  of  supervisors  authority  to 
vacate  cartways.  Tte  general  authority  to 
vacate  town  roads  has  been  granted  to  that 
board,  and  It  has  possessed  the  same  from 
an  early  day  In  the  state's  history.  Section 
33,  c.  13,  G.  S.  1866.  But  the  word  "cartway" 
does  not  appear  in  any  of  the  statutes  so 
granting  that  authority.  And  from  this  coun- 
sel draws  the  conclusion  that  the  liegislature 
never  intended  the  town  board  to  have  au- 
thority to  discontinue  cartways  when  once  es- 
tablished ;  that,  none  having  been  granted 
expressly,  none  can  exist  by  implication. 
The  correctness  of  that  view  of  the  statute 
may  well  be  doubted.  The  cartway  when 
laid  out  by  public  authority  is  a  public  way, 
open  to  the  free  use  of  the  public,  thougii 
lAld  out  and  opened  primarily  for  the  bene- 
fit of  a  particular  person.  Section  47,  c.  13, 
O.  S.  1878;  Mueller  v.  Supervisors  of  the 
Town  of  Oourtland,  117  Allan.  290,  135  N.  W. 
906;  Boyden  v.  Achenhach,  79  N.  C  639: 
Cook  V.  Vickers,  141  N.  C.  103,  53  S.  EL  740. 
And  our  statutes  granting  to  town  boards 
the  right  to  vacate  town  roads  might  witbout 
violence  be  construed  to  include  the  cartway, 
for  that  sort  of  a  way  btioDga  and  is  a  mem- 
ber of  the  class  with  reference  to  which  the 
statute  expressly  grants  the  authority  to  dis- 
continue or  vacate.  « 

But  it  is  unnecessary  to  ao  construe  the 
statutes,  for  in  our  opinion  the  whole  ques- 
tion Is  settled  and  put  to  rest  by  chapter  235. 
L.  1913  (Gen,  St  1913,  §{  2488-2578).  That 
was  a  general  and  oomprehensive  revision  of 
our  highways  statutes,  and  the  vacation  pro- 
ceedings here  in  questioa  are  controlled  by 
Its  provisions.  The  public  highways  of  the 
state  are  there  classified  as  state  roads,  coun- 
ty roads,  and  town  roads,  and  by  subdivision 
3  of  section  1  (section  2488),  it  Is  declared 
that  the  latter,  or  town  reads,  shall  be  con- 
strued to  Include  roads  and  cartways  estab- 
lished, constructed,  and  improved  by  the  sev- 
eral town  boards  of  the  state.  By  section  38 
(section  2525)  all  town  roads  are  given  into 
the  care  and  supervision  of  the  town  board.'!, 
and  by  section  39  (section  2S26)  sudi  boards 
are  required  annually  to  report  to  the  town 
meeting  "a  statement  of  the  tmprovenaents 
needed  on  roads,  cartways  and  bridges  for  the 
ensuing  year,  with  an  estimate  of  their  prob- 
able expense."    Section  43  (section  2630)  pro- 
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vldes  for  and  grants  ftuthorlty  to  tbe  town 
board  to  alter  or  vacate  a  town  road  or  estab- 
lish a  new  one  on  a  proper  petition  by  tbe 
designated  number  oif  voters  of  the  town. 
The  statute  (^es  not  mention  cartways  in 
the  authority  to  vacate  thus  granted,  and  tbe 
question  Is  whether  they  are  included  there- 
in by  force  of  subdivision  3  of  section  1, 
above  referred  to.  We  think  clearly  the  ques- 
tion should  be  answered  In  the  affirmative. 
Subdivision  3  expressly  declares  that  the 
town  road  shall  Include  cartways  which  are 
laid  out  and  improved  by  the  town  authori- 
ties. Tbla  cartway  was  so  laid  out,  and  It 
is  the  duty  of  the  town  under  section  55,  as 
amended  by  lAws  1915,  c.  116,  {  10%  (Gen. 
St.  Supp.  1917,  {  2542),  to  keep  a^d  maintain 
the  same  In  suitable  condition  for  public  use. 
While  that  statute  declares  that  the  town 
board  "may"  exp«id  road  and  bridge  funds 
in  tbe  care  of  cartways,  the  use  of  the  word 
"may"  is  not  to  foe  construed  as  making  such 
esi>endlture  merely  permissive  or  wholly  dis- 
cretionary with  the  board ;  on  the  contrary, 
the  statute  should  be  ctmstrued  as  imposing 
a  duty  upon  the  board  to  the  extent  tbe  pub- 
lic Interests  maj  require-  Heokel  v.  Pioneer 
Savings  &  Loan  C!o.,  61  Minn.  35.  63  N.  W. 
243 ;  3  Dunnell's  Dig.  8979.  So  that  we  have 
the  legislative  declaration  that  the  qartway 
duly  established  and  maintained  by  public 
authority  shall  be  treated  and  considered  as 
a  town  road,  and  the  further  express  recogni- 
Uon  by  section  51  (Gen.  St.  1913,  »  2538)  of 
tbe  authority  of  the  town  board  to  vacate  a 
cartw.ay,  by  the  grant  of  the  right  of  api>eal 
from  an  order  refusing  to  do  so.  From  this 
we  have  no  difficulty  in  holding  that  the  au- 
thority to  vacate  cartways  Is  vested  in  the 
town  boards  by  section  43,  supra.  No  rea- 
sons occur  to  us  why  the  right  to  vacate  such 
ways  should  be  withheld,  and  every  reason 
suggests  the  propriety  of  conferring  the  pow- 
er on  the  local  board. 

(21  2.  The  second  question  does  not  require 
discussion.  Tbe  evidence  is  suffld^it  to  jus- 
tify tbe  vacation  of  the  Carlson  cartway. 
Both  Carlson  and  Olson  require  a  way  to 
market  without  tre^asslng  upon  tbe  lands 
of  their  neighbors.  One  cartway  will  serve 
both,  and  there  is  no  sound  reason  why  Carl- 
son should  be  permitted  to  insist  that  he 
should  have  one  for  his  sole  and  ezdusive 
use. 

Order  affirmed. 

GARDNER  v.  MNDEliAN. 

(Supreme  Coort  of  North  Dakota.    Nov.  18, 
191&) 

(Syllalut  by  the  OourU) 

Appkai.  and  Ebbob  4=>1(X>2— Review— Oor* 
flictino  evidkhce. 
In  an  action  brought  upon  a  promissory  note 
by  the  holder  thereof,  who  claimed  to  have  pur- 


chased tke  sime  before  maturity  for  value,  one 
of  the  defenses  to  the  note  was  that  it  was  not 
purchased  by  the  plaintiff  before  maturity,  and 
that  after  maturity  of  tbe  note  the  defendant 
was  released  therefrom  by  the  payee  in  said  note 
and  the  note  canceled  as  to  the  defendant. 
There  being  conflicting  testimony  in  this  regard, 
and  tbe  Jury  having  fonnd  a  verdict  in  favor  of 
the  defendant,  it  is  htili,  upon  ezamination  of 
the  evidence,  that  the  verdict  is  supported 
thereby. 

Appeal  from  .Distriet  Court,  Steele  Co\m.- 
i7;  A.  T.  Cole,  Judge. 

Action  by  Qeorge  Gardner,  administrator 
of  Asa  (Gardner,  deceased,  against  A.  H. 
Llndeman.  Judgment  for  defendant,  and 
plalntUC  appeals.    Affirmed. 

Charles  Slmcm,  of  New  England,  for  appel- 
lant 
C.  6.  Shlppy,  of  Hope,  for  respondeat. 

ORAGB^  J.  aUs  action  Is  broaght  on  a 
promissory  note  eziecated  and  delivered  by  A. 
H.  Undeman  and  H.  C.  Frederick  to  Otte 
Threes,  who,  It  Is  alleged,  assigned  and  deliv- 
ered before  maturity  for  a  valuable  consident- 
tlon  the  note  to  Asa  Gardner.  Tbe  note  is  for 
the  sum  of  fl84.50  and  Interest  from  the  lltb 
day  of  February,  IMI,  at  12  per  ceat  per 
annum.  Complaint  is  In  the  ordinary  form. 
The  acti<m  is  brought  only  against  A.  H. 
Llndeman.  The  defendant  admits  tbe 
execution  and  delivery  of  the  note  by  H.  C. 
Frederick  and  himself  to  Otto  Thress.  He 
denies  that  before  maturity  said  note  was 
assigned  and  delivered  to  Asa  Gardner  or 
any  one  else,  and  alleges  that  the  said  Asa 
Gardner  purchased  said  note^  If  at  all,  aft- 
er the  maturity  thereof.  It  appears  tbe  note 
in  question  was  executed  by  Frederick  and 
the  defendant  to  Thress  for  the  purchase  price 
of  certain  personal  property.  Defendant 
alleges,  in  substance,  that  such  personal 
property  was  purchased  from  Otto  Thress 
about  February  11,  1911;  that  Immediately 
thereafter  Frederick,  Otto  Thress  and  the 
defendant  met  in  the  office  of  Otto  Thress 
and  entered  Into  an  agreement,  contract, 
and  understanding  whereby  In  consideration 
of  the  sale  by  the  defendant  of  all  bis  right, 
title,  and  interest  of,  In,  and  to  the  said  per- 
sonal property  so  purchased  by  said  Fred- 
erick and  this  defendant  from  Thress,  the 
said  'Frederick  undertook,  promised,  and 
agreed  to  pay  and  assumed  tbe  obligation 
to  pay,  at  maturity,  the  said  promissory  note; 
that  It  was  then  and  there  distinctly  under- 
stood and  agreed  by  and  between  Frederick, 
Thress,  and  the  defendant  that  the  defend- 
ant should  and  would  be  entirely  released 
and  discharged  from  all  liability  upon  said 
note,  and  the  same  should  and  would  be  the 
sole  and  Individual  obligation  and  liability 
of  Frederidc,  to  whom  tbe  defendant  there- 
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upon  sold  and  delivered  bis  Interest  in  said 
personal  property;  that  said  Thress  agreed 
to  and  thereupon  did  cancel  and  discharge 
ssald  note  and  obligation  so  far  as  the  de- 
fendant was  concerned.  The  only  facts  In 
dispute  are  the  sale,  asslgoment,  and  deliv- 
ery of  the  note  to  Asa  Gardner  by  Thress, 
and  the  alleged  agreement  of  Thress  to  can- 
cel and  discharge  the  nete  and  obligation  so 
far  as  the  defendant  was  concerned.  The 
cnse  was  tried  to  the  court  and  jury.  A  ver- 
dict was  returned  In  ftivor  of  the  defendant. 
The  plaintiff  made  a  motion  for  a  directed 
verdict  and  a  motion  for  a  judgment  not- 
withstanding the  verdict.  Each  of  said  mo- 
tions was  overraled.  The  appeal  Is  from  the 
judgment  and  from  the  order  denying  a  judg- 
ment notwithstanding  the  verdict. 

The  defendant,  in  his  testimony,  describes 
the  property  for  which  the  note  was  ^ven 
as  two  buggies,  one  harness,  and  one  horse. 
He  Identlfled  the  note  in  question  as  the 
one  which  he  and  Prederids  executed.  He 
then  testified  to  the  filing  of  his  interest 
In  the  property  to  his  partner,  Frederick. 
He  testified  to  this  transaction  as  taking 
place  in  Thress*  offlce,  and  stated  the  time 
was  the  14tb  day  of  June,  1911.  His  testi- 
mony shows  tliat  when  he  went  to  Thress' 
office  he  told  htm  abont  the  sale,  and  that  he 
wanted  to  be  released  from  the  note,  and  that 
Thress  said,  "That  will  be  all  right,"  and 
that  Thress  said  he  would  release  him,  that 
the  note  was  there,  and  that  he  would  cnm 
rel  his  name  from  the  note,  and  that  Llnde- 
man  turned  over  his  Interest  in  the  property 
to  Frederick.  Thress'  testimony  Is  to  the 
effect  that  he  sold  the  note  to  Asa  Gardner 
about  k  week  after  Its  date  and  received 
from  him  the  full  face  value  of  the  note.  He 
also  denies  entering  Into  any  contract  or 
agreement  releasing  and  discharging  the  de- 
fendant from  liability  upon  the  note,  or  any 
agreement  to  cancel  and  discharge  said  note 
and  obligation  so  far  as  defendant  is  con- 
cerned. There  is  a  direct  conflict  In  the  evi- 
dence of  Thress  and  the  defendant  relative 
to  the  sale,  assignment,  and  delivery  of  the 
note,  and  with  reference  to  the  alleged  agree- 
ment between  Thre.ss  and  the  defendant  with 
reference  to  releasing  defendant  from  the 
note  and  canceling  the  note  and  obligation. 
Each  of  thes*  questions  and  the  credibility 
of  the  witnesses  was  for  the  jury.  Its  ver- 
dict was  in  favor  of  the  defendant,  and  there 
is  evidence  to  sustain  the  verdict.  Appellant 
relies  upon  the  further  point  that  the  alleged 
MSreenient  was  not  In  writing,  and  for  this 
reason  could  not  be  urged  as  a  legal  defense, 
and,  further,  that  there  was  no  consideration 
for  the  agreement  moving  to  the  payee.  We 
are  of  the  opinion  tliat  appellant  must  fall 
In  each  of  these  contentions.  The  testimony 
of  the  defendant  shows  "the  alleged  agree- 
ment, entered  Into  on  the  Hth  day  of  .Tune, 
1911,  which  was  after  the  maturity  of  the 


I  note,  between  Thress  and  the  defendant, 
was  then  and  there  fully  executed  and  com- 
pleted, and  nothing  remained  to  be  done  in 
the  future.  According  to  Lrlndeman's  testi- 
mony It  was  not  an  agreememt  to  do  some- 
thing: in  the  future,  but  was  one  which  was 
then  and  then  fully  and  completely  executed 
and  carried  out.  This  being  true,  it  was  not 
necessary  that  the  agreement  be  In  writing. 
It  also  appears  from  the  testimony  that  at 
the  time  of  the  alleged  agreement  the  de- 
fendant turned  his  Interest  In  the  property 
over  to  Frederick  and  thus  parted  with  val- 
ue, all  of  which  was  In  the  presoice  of 
Thress.  As  we  view  It,  this  would  be  suf- 
ficient consideration  for  the  release  of  the  de- 
fendant from  the  note  by  Thress. 

As  to  the  consideration  of  the  release,  it 
may  consist  of  some  detriment  to  the  re- 
leasee or  some  benefit  to  the  releasor  moving 
from  the  releasee  or  some  one  in  his  behalf. 
The  consideration  mnst  be,  in  such  cases, 
either  a  legal  or  valuable  consideration,  as 
distinguished  from  a  good  consideration 
which  is  based  on  relationship  or  affection, 
etc.  The  consideration  may  move  from  a 
third  person  on  behalf  of  the  releasee  to  the 
releasor,  or  from  the  releasee  to  a  third  per- 
son at  the  request  or  by  the  acquiescence  of 
the  releasor,  and,  in  such  cases,  it  is  consid- 
ered an  adequate  consideration.  34  Cyc. 
1050.  It  Is  not  necessary  to  dte  further  au- 
thority In  this  regard.  The  Jury  are  the  ex- 
(!IU8lve  jtidges  of  the  faots,  and.  In  this  case, 
must  have  determined  that  the  note  was 
not  sold,  assigned,  or  delivered  to  Asa  Gard- 
ner before  maturity,  and  that  the  agreement, 
testified  to  by  defendant,  was  made,  and 
there  is  sufficient  testimony  to  sustain  Its 
verdict 

There  was  no  error  In  the  instructions  of 
law  as  given  by  the  court 

The  judgment  Is  affirmed,  with  costs. 

CHRISTIANSON,  J.  (concurring  special- 
ly). The  jury  by  Its  verdict  in  this  case 
found  that  the  plaintiff  id  not  a  holder  in 
due  -course  of  the  note  involved  la  this  ac- 
tion. The  finding  of  the  jury  on  this  ques- 
tion is  not  assailed  on  this  appeal,  and  hence 
is  conclusive  upon  this  court  The  plain- 
tiff, therefore,  stands  in  the  same  position 
as  the  original  payee.  Otto  Thress.  And  in 
my  opinion  the  evidence  on  the  part  of  the 
defendant  justified  the  jury  in  finding  that 
the  defendant  had  been  released  and  dis- 
charged from  all  liability  on  the  note.  I 
therefore  concur  In  an  affirmance  of  the 
judgment  and  order  appealed  from. 

ROBINSON,  J.  (concurring  specially). 
The  plaintiff  brought  this  action  as  the  ad- 
ministrator of  Asa  Gardner,  and  he  avers 
that  in  February,  1911,  the  defendant  and 
H.  G.  Frederick  for  value  made  to  Otto 
Thress  a  promissory  note  for  $184.50  and  in- 
terest, payable  June  11,  1911,  and  tliat  for 
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yalue  and  before  maturity  Otto  Tbress  1b- 
dorsed  the  note  to  Asa  Gardner.  The  an- 
swer Is  that  the  note  was  given  for  person- 
al  property  purcliased  by  the  maimers  from 
Otto  Tbress ;  that  it  was  not  transferred  till 
after  nuitnrity ;  that  while  Otto  Thress  held 
the  note,  he  agreed  to  release  defendant  in 
consideration  of  Us  selling  and  releasing 
his  interest  in  tlie  property  to  the  other  maim- 
er of  the  note. 

On  the  trial  Thress  testified  that  he  sold 
the  note  for  Its  face  value  a  week  after  it 
was  made.  Linderaan  testified  that  on  June 
14,  1911,  at  the  time  of  bargaining  to  sell 
his  Interest  in  the  property  to  his  partner, 
the  other  maker  of  the  note,  he  went  to  the 
office  of  Otto  Thress  to  get  a  release  from 
the  note.    He  says: 

"We  told  him  about  the  sale,  and  wanted  to  be 
released  from  the  note,  and  he  says,  'That  is  all 
right.'  Q.  He  had  the  note  there,  did  he?  A. 
Tm,  sir." 

Now  a  contract  is  an  agreement  or  a  con- 
sideration to  do  or  not  to  do  a  particular 
thing,  and  a  contract  of  release  from  a  note 
Is  precisely  the  same  as  any  otlier  contract. 
Otto  Threes  bad  sold  the  property  to  the 
makers  of  the  note,  and  if  be  agreed  to  re- 
lease one  maker  of  the  note  in  consideration 
of  his  releasing  and  transferring  his  inter* 
est  In  the  property  to  the  other  maker,  that 
was  a  sufildent  consideration.  The  case  pre- 
sents only  two  points  of  dlq>ute  on  which 
there  was  a  direct  conflict  of  testimony,  and 
the  Jury-  found  for  defendant  and  the  cosrt 
denied  a  motion  for  a  new  trial. 

The  case  was  poorly  tried.  The  teetimony 
Is  far  from  satisfactory.  However,  the  aom 
in  controversy  is  small,  and  It  waa  for  the 
Jury  to  do  the  guessing.  The  charge  of  the 
court  was  correct  and  the  law  of  the  case 
is  very  simple.  If  to  secure  a  release  from 
the  note  the  plaintiff  transferred  his  proper- 
ty to  his  partner,  the  consideration  was  Just 
as  good  as  if  the  transfer  had  been  made  to 
Otto  Thress  himself.  It  was  an  executed 
oral  agreement.  C.  h.  H  5938,  5921.  The 
consideration  was  suBlcient     G.  L.  |  6872. 

Judgment  affirmed. 


WEIDERHOLT  et  aL  v.  LISBON  SPECIAL 
SCHOOL  DIST.  NO.  19  et  al. 

(Sniweme  Court  of  North  Dakota.     Dec.  10b 
191&) 

(BylXabus  ly  the  Court.) 

1.  Schools  and  Schooi.  Distbicts  «s>34(2)— 
AiTNEXATios  of  Tkbbitobt— Action  by  Git- 

IZKNB. 

In  an  action  brought  by  citizens  and  tax- 
payers residing  within  an  area  affected  by  the 
proeeedinga'  of  a  board  of  directors  of  a  special 


school  district  annexing  territory  to  the  dis- 
trict, it  is  held: 

That  a  complaint  which  alleges  the  nonexist- 
ence of  facts  required  to  give  tho  sdiool  board 
authority  to  enlarge  the  district  states  a 
cause  of  action. 

2.  ScnooM  AND  School  Districts  «=»24(2)— 
Annexation  ot  TEHBrroBT  —  Review  or 
Pkoceedings. 
The  legality  of  proceedings  of  a  school  board 
in    re-forming    a   district   by    adding   territory 
thereto,   which   could  have  been  tested  at  the 
common  law  by  a  writ  of  quo  warranto  or  by 
information  in  the  aature  of  quo  warranto,  may 
be  tested  in.  tliis  state  by  a  civil  action  in  the 
district  court  under  Bection  7969  of  the  Compiled 
Laws  of  1913. 
ChristianB<m,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Ransom 
County;    Allen,  Judge. 

Action  by  Joseph  Weidertaolt  and  Henry 
J.  OeMer  against  the  Lisbon  Special  ScboiA 
District  No.  19  and  others.  Judgment  for 
defendants,  and  plalntifrB  appeal.    Reversed. 

M.  O.  Thompson  and  Chas.  S.  Ego,  both  of 
Lisbon,  for  appellants. 

Kvello  &  Adams,  of  Lisbon,  for  respond- 
ents. 

BIRDZELL,  J.  This  Is  an  appeal  from  an 
order  entered  In  the  district  court  of  Ran- 
som county,  sustaining  a  demurrer  to  the 
complaint.  The  action  was  brought  for  the 
purpose  of  enjoining  the  defendants  from 
asserting  any  Jurisdiction  over  certain  ter- 
ritory that  had  been  annexed  to  the  defend- 
ant school  district,  or  from  levying  upon  or 
carrying  forward  upon  the  books  of  the  de- 
fendant district  any  taxes  for  the  benefit  of 
the  district  or  certifying  the  same  to  tlie 
county  auditor.  Judgmeiit  was  also  asked 
against  the  school  district  for  an  amount 
paid  in  taxes  during  the  year  preceding  the 
bringing  of  the  action.  The  complaint  alleges, 
in  substance:  That  the  plaintiffs  are  owners 
of  property  within  the  territory  affected  by 
the  alleged  annexation  proceedings.  That 
they  bring  the  action  on  behalf  of  themsetres 
and  others  similarly  situated.  That  on  the 
26th  day  of  June,  1915,  the  defendant  school 
district,  acting  through  Its  board  of  ednoatlMi, 
the  members  of  which  ^re  made  defendants, 
made  a  purported  order  annexing  certain 
territory  to  the  defendant  district,  part  of 
which  was  originally  embraced  In  the  Taller 
school  district  No.  19,  and  some  of  which 
was  located  more  than  three  miles  from  the 
central  sdhool  In  the  delfendant  district. 
That  the  annexation  proceedings  had  were 
void  fbr  the  reasons:  (a)  Tftat  the  applica- 
tion tJierefor  was  not  signed  by  the  requisite 
number  of  gnallfled  petitioners ;  (b)  that  the 
application  was  signed  by  some  who  were 
not  residents  or  voters  of  the  territory  sought 
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to  be  annexed;  (c)  that  proper  notice  of 
hearing  of  the  application  was  not  given ;  (d) 
that,  after  the  application  was  signed  by  all 
petitioners  except  two,  It  was  altered  by  one 
of  the  individual  defendants,  a  member  of 
the  defendant  school  board,  by  the  addition 
of  descriptions  embracing  additional  terri- 
tory; and  (e)  that  there  were  45  resident 
school  voters  io  the  school  territory  added  to 
the  application,  11  of  whom  signed  the  appli- 
cation. The  complaint  further  alleges  that, 
pursuant  to  the  purported  annexation  pro- 
ceedings, the  property  and  funds  of  the  dis- 
tricts affected  thereby  were  equalized  by  a 
board  of  arbitration  and  that  taxes  were 
levied  and  assessed  by  the  defendant  upon 
the  property  so  annexed.  There  are  also 
allegations  shiowlng  the  Inconvenience  to 
which  the  plaintiffs  are  subjected  by  reason 
of  the  purported  annexation  proceedings  and 
the  extent  to  wliidi  they  are  preludiced  by 
additional  taxes  levied  for  the  support  of 
the  defendant  school  district.  Also,  that 
the  defendant  district  lias  not,  since  the  an- 
nexation proceedings,  made  any  expendi- 
tures for  additional  buildings,  teachers,  etc., 
except  such  as  would  have  been  necessary 
in  the  absence,  of  the  attempted  enlarge- 
ment of  the  district. 

As  stated  above,  the  proceedings  complain- 
ed of  were  shown  by  the  complaint  to  have 
been  had  on  or  about  the  25th  day  of  June, 
1915.  This  action  was  begun  on  the  7th  day 
of  April,  1916.  A  demurrer  was  served  on 
April  12th  and  filed  on  the  5th  day  of  Decem- 
ber, 1917.  The  order  sustaining  the  demurrer 
Is  dated  on  the  8th  day  of  December,  1917. 

[1]  The  proceedings  involved  in  the  action 
wer^  had  under  section  1240  of  the  Compiled 
Laws  of  "1913.  This  section  provides  that 
special  school  districts  may  annex  adjacent 
territory  "upon  application  In  writing  signed 
by  a  majority  of  the  voters  of  such  adjacent 
territory;  provided,  that  no  territory  shall 
be  annexed  wfaidi  Is  at  a  greater  distance 
than  three  miles  from  the  central  school  In 
such  special  district,  except  upon  petition 
signed  by  two-thirds  of  the  school  voters 
residing  in  the  territory  which  is  at  a  great- 
er distance  than  three  miles  from  the  central 
school  In  such  apodal  district."  The  section 
further  provides  for  14  days'  notice  of  a  hear- 
ing to  be  published  in  the  various  newspapers 
^d  for  notices  to  be  posted  in  conspicuous 
places,  three  of  such  notices  being  required 
to  be  posted  in  the  special  district,  three  In 
the  territory  sought  to  be  annexed,  and  three 
in  the  district  remaining  from  which  the  ter- 
ritory Is  sought  to  be  taken. 

As  above  indicated,  the  plaintiff  alleges 
jooucompllance  with  the  above  statute  in  the 
iullure  of  the  petition  to  contain .  the  req.- 
uislte  number  of  signatures  of  qualified  pe- 
titioners and  in  the  failure  to  give  proper 
"ft''*''  of  the  hearing.  The  complaint  is 
therefore  sufficient  as  against  the  demurrer 


If  the  proceedings  are  open  to  attack  in  the 
manner  attempted.  The  decisive  question  Is: 
Can  the  proceedings  be  attacked  in  this  ac- 
Oon? 

[2]  The  complaint,  fairly  construed,  alleg- 
es facts  which,  if  proven,  would  establish 
that  the  defendants  are  illegally  exercising 
Jurisdiction  over  the  territory  sought  to  be 
annexed  to  the  defendant  district  for  school 
purposes.  The  respondent,  argues  that  the 
attack  In  question  la  collateral  and  that  the 
plaintiffs  are  not  entitled  to  the  relief  sought 
until  there  has  first  been  a  Judicial  review 
of  the  proceedings  had  by  the  ofilcers  of  the 
district  in  a  certiorari  proceeding.  We  are  of 
the  opinion  that  certiorari  as  embodied 
in  the  Code  revision  of  1805,  after  the  de- 
cision of  this  court  in  the  case  of  In  re  Dance, 
2  N.  0.  184,  49  N.  W.  733,  33  Am.  «t.  Rep. 
768,  would  have  afforded  to  the  plalntltTs 
a  remedy  to  secure  a  review  of  the  proceed- 
ings had  before  the  board  of  the  defendant 
district.  Provision  is  expressly  made  now 
(section  6104,  R.  O.  1895 ;  section  8451,  C.  L. 
1013)  for  the  proof  of  any  question  of  fact 
whi<A  la  essential  to  the  jurisdiction  of  the 
body  or  officers  making  the  determination  to 
be  reviewed  by  certiorari.  It  is  also  now  pro- 
vided (section  6107,  R.  C.  1895;  section  8454, 
C.  L.  1913),  that  the  record  of  the  board  may 
be  Impeached  by  the  return  or  by  the  writ- 
ten proof  anthoriaed  by  the  preceding  section. 
But  it  docs  not  follow  that  certiorari  Is  the 
only  proceeding  In  whldi  the  right  of  the 
defendants  to  exercise  Jurisdiction  for  school 
purposes  over  the  territory  In  question  can 
be  attacked.  It  was  competent  at  the  com- 
mon law  to  resort  to  proceedings  In  the  na- 
ture of  quo  warranto  for  the  purpose  of  de- 
termining the  legality  of  the  exercise  of  the 
corporate  franchise  of  a  municipal  or  quasi 
municipal  corporation  over  territory  sought 
to  be  Included  therein.  This  question  was 
directly  presented  to  the  Supreme  Court  of 
Illinois  in  the  case  of  People  ex  rel.  Hack  v. 
Newberry's  Estate  et  al.,  87  111.  41.  That 
case  involved,  as  does  the  case  at  bar,  the  le- 
gality of  a  proceeding  to  attach  territory  to 
an  existing  school  district,  and  the  Supreme 
Court  held  that  quo  warranto  was  as  applica- 
ble to  test  the  legality  of  the  re-formation  of  a 
district  as  to  test  the  validity  of  its  original 
formation.  The  proceeding  in  that  case  was 
an  application  for  a  Judgment  for  delinquent 
school  tEixes,  and  the  court  held  that  the  de- 
fendants could  not  inquire  into  the  I^ality 
of  the  organization  of  the  district  except  by 
quo  warranto..  The  pertinent  holding  is: 

"Tb«  iaquiry,  whether  it  aSedB  the  whole  or 
any  part,  is  the  some;  and  the  ■p<Aiay  which  for- 
bids inquiry  as  to  the  lawfulness  of  the  organi- 
zation of  the  distriet.  except  by  a  direct  proceed- 
ing for  that  parpoM,  equally  forbids  inquiry  as 
to  the  lawfulaeM  of  tlM  prgaaization  <tf  a  part 
of  the  district  except  by  *  legal  proceeding  for 
that  purpose." 
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See,  also,  32  Cyc.  1415;  People  r.  Peoria, 
106  111.  617,  46  N.  B.  1075 ;  State  v.  Dlmond. 
44  Keb.  154,  02  N.  W.  498;  State  v.  Mote  et 
al..  48  Neb.  683,  67  N.  W.  810. 

It  la  clear  that  quo  warranto  would  con- 
stitute a  direct  attack  upon  the  validity  of 
the  organization  of  the  defendant  district 
as  affecting  the  territory  In  question.  Sec- 
tion 7069  of  the  Compiled  havra  of  1913  ex- 
pressly substitutes  a  dvil  action  in  district 
court  for  the  remedy  formerly  attainable 
by  the  writ  of  quo  warranto,  and  proceed- 
ings by  Information  in  the  nature  of  quo  war- 
ranto. We  are  of  the  opinion  that  the  action 
In  question  may  be  properly  considered  a  dv- 
il action  brought  for  the  purpose  of  afford- 
ing a  remedy  formerly  attainable  by  such  a 
writ.  It  follows  from  this  that  the  com- 
plaint states  a  cause  of  action. 

While  laches  is  somewhat  argued  in  the 
briefs,  we  do  not  consider  that  the  question 
Is  properly  here  at  this  time,  and  we  conse- 
quently refrain  from  expressing  any  opinion 
on  this  phase  of  the  case. 

For  the  foregoing  reasons,  the  order  ap> 
I)ealed  from  is  reversed, 

• 

BBONSON.  J.,  not  baving  been  a  mem- 
ber of  the  court  when  the  case  was  submit- 
ted, did  not  participate. 

CmRISnANSON,  G.  J.  (dissenting).  As 
I  construe  the  complaint  in  this  case,  the  ac- 
tion is  one  to  enjoin  the  collection  of  taxes. 
The  prayer  for  Judgment  is  that  defendants 
be  enjoined  from  asserting  Jurisdiction  over 
the  annexed  territory,  and  from  levying  tax- 
es against  property  located  therein;  and, 
also,  that  plaintiffs  and  all  others  similarly 
sitnated  have  Judgment  against  the  defend- 
ant school  district  for  the  amoante  paid  for 
taxes  levied  during  the  year  1015.  I  do  not, 
however,  deem  the  character  ot  tbe  action 
of  controlling  Importance.  The  action  is 
brought  by  the  plaintiffs  as  private  persons. 
There  is  no  averment  that  the  Attorney  Gen- 
eral was  ever  requested  to  institute  or  co- 
operate in  bringlDg  an  action  In  the  nature  ot 
quo  warranto.  There  Is  nothing  to  show  tliat 
any  one  bat  the  plaintiffs  assail  the  annexa- 
tion order,  or  that  they  have  authority  to 
bring  tbe  action  in  behalf  of  others.  One  of 
the  plaintiffs  signed  the  petition  for  annexa- 
tion. Tbe  school  district  from  which  the  ter- 
ritory has  been  segregated  is  not  a  party, 
and  has  made  no  complaint.  So  far  as  the 
complaint  shows,  the  plaintiffs  were  fully  in- 
formed of  every  alleged  fact  upon  which  they 
predicate  their  action  on  June  25,  1016,  and 
yet  there  is  not  the  slightest  excuse  offered 
for  their  failure  to  seek  review  by  certiorari, 
or  to  institute  their  action  within  a  reason- 
able time,  or  to  prosecute  the  same  with  some 
degree  of  diligence.  The  trial  court  did  not 
dismiss  the  action,  but  merely  sustained  the 


demurrer  and  granted  plaintiffs  leave  to 
serve  an  amended  complaint.  It  seems  to  me 
that  tbe  trial  court  was  Justiiied  in  making 
this  order,  regardless  of  the  nature  of  the  ac- 
tion. See  Black  v.  Town  of  Brinkley,  64  Ark. 
872,  16  S.  W.  1080;  State  v.  McLean  Connty, 
11  N.  D.  806,  867,  Oa  N.  W.  386 ;  State  ▼. 
Olty  of  Des  Moines,  96  Iowa,  621,  66  N.  W. 
818,  81  L.  B.  A.  186,  69  Am.  St  Rep.  381. 


DINNIB  V.  UNITED  COMMERCIAL  TRAV- 
ELERS. 

(Suprenw  Court  of  North  Dakota.     Nov.  18, 
1918.) 

{Svllabut  by  the  Cowrt.) 

1.  IlfSUBANCE  CbSISCI)— ACCIDEITT  IllSn«o 
AITCK— SUVFICIXNOT  OF  GOMPLAXirP-OBiniK- 
BIB. 

In  an  action  brought  to  recover  upon  an  ac- 
cident policy  of  insurance  in  a  featemal  benefit 
association,  where  the  constitution  and  by-laws 
of  the  insurance  assodation  are  made  a  part  of 
the  contract  of  insurance,  and  the  part  of  the 
constitution  reads  thus:  "Glass  A  insured 
members  shall  be  indemnified  in  accordance  with 
the  terms  hereinafter  set  out  in  this  artide 
against  the  result  of  bodily  injury,  liereinafter 
mentioned,  effected  through  external,  violent,  or 
acddental  means,  herein  termed  the  acddent, 
which  shall  be  occasioned  by  the  said  acddent 
alone  and  independent  of  all  other  causes"— 
held,  that  the  complaint,  failing  to  state  that 
the  death  of  the  insured  was  the  result  of  bodi- 
ly injury  through  external,  violent,  and  acd- 
dental means,  was  demurrable,  and  did  not 
state  a  cause  of  action. 

2.  Insubahck  «=s>S12— Accident  Insukakcb 
—Notice  or  Disaixowakcx  of  CtAiif— 
TjHE  FOB  Bbinoino  Action. 

The  contract  of  insurance  contained  a  pro- 
vision, in  snbstatice,  that  no  action  could  be 
maintained  upon  the  policy  after  the  expiration 
of  six  months  from  the  time  of  notice  of  die- 
allowaace  of  claim.  This  actian  was  not 
brought  within  said  six  months'  period,  but 
was  brought  within  a  year  after  notice  of  dis- 
allowance of  claim.  IleJd,  that  the  cause  of 
action  is  not  barred  by  the  statute  of  limita- 
tions. 

Appeal  from  District  Court,  Grand  Forks 
County;    Chas.  M.  Cooley,  Jndge. 

Action  by  Ellen  Dlnnie  against  the  United 
Commerdal  Travelers,  a  corporation.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Order  reversed 
and  case  remanded,  and  platatiff  allowed  20 
days  after  return  of  remittitur  to  district 
court  In  which  to  serve  and  file  an  amended 
complaint. 
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O'Connor  S(  Johnson,  of  Grand  Forks,  for 
appellant. 

Murphy  &  Toner,  of  Grand  Forks,  for  re- 
spondent 


GRACE,  J.  Appeal  from  the  district  court 
of  Grand  Forks  county  from  an  order  over- 
ruling a  detturrer  to  the  complaint;  Hon. 
O.  M.  Copley,  Judge. 

[1]  The  actlop  Is  one  to  recover  $6,300, 
with  interest,  from  the  ftth  day  of  November, 
1&16,  alleged  to  be  due  upon  a  certain  acci- 
dent Insurance  policy  Issued  by  the  defend- 
ant to  plaintiff.  The  complaint,  fn  snhstancet 
alleges  the  defendant  Is  an  Ohio  corporation, 
authorized  to  do  business  in  the  state  of 
North  [Dakota ;  that  it  Is  a  fraternal  benefit 
association,  engaged  in  the  business  of  insur- 
ing its  members  against  injury  and  death, 
and  has  authority  so  to  do.  The  complaint 
contains  allegations  as  to  the  time  when  the 
plaintiff  was  received  into  the  asBOdation 'as 
a  member  through  the  Mlnot  Council,  No. 
277,  of  Mlnot,  N.  D.;  the  Issuance  to  the 
plaintiff  of  the  policy,  describing  it;  the 
compliance  of  the  plaintiff,  during  his  life- 
time, with  the  articles  of  association  of  the 
defendant,  and  compliance  with  the  regula- 
tions and  by-laws  in  force  at  the  time  of  the 
issuance  of  the  certificate,  and  those  there- 
after adopted;  and  that  the  plaintiff  per- 
formed all  the  agreements  and  conditions  of 
the  certificate.  The  complaint  further 
shows  that  the  plaintiff  died  on  or  about  the 
9th  day  of  November,  1016,  but  not  from  any 
other  causes  excepted  in  said  certificate  or 
the  constitution  or  by-laws  of  said  defend- 
ant, and  further  shows  notice  of  death  of  the 
plaintiff  was  furnished  to  the  defendant  with- 
in a  time  described,  and  also  delivered  to  the 
defendant  due  proof  of  the  death  of  the 
plaintiff.  Complaint  further  shows  the  de- 
fendant has  money  dn  the  treasury  sufficient 
to  pay  the  plaln'titTs  claim.  It  alleges  the 
proper  demand  for  the  payment  of  the 
amount  of  the  policy,  and  the  refusal  of 
the  payment  Oiereof  by  the  executive  commits 
tee  of  the  defendant,  and '  shows  that  the 
beneficiary  named  in  the  policy  Is  the  moth- 
er of  the  plaintiff. 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  the  same  does  not  state 
facts  sufiEldent  to  constitute  a  cause  of  ac- 
tion. The  plaintiff  came  within  what  was 
denominated  Class  A  by  the  provisious  of  the 
constitution  of  the  defendant  at  the  date  of 
the  certificate,  part  of  which  reads  thus : 

"Class  A  insured  members  shall  be  Indemni- 
fied in  accordance  with  the  terms  hereinafter 
set  out  in  this  article  against  the  result  of 
bodily  injury,  hereinafter  mentioned,  effected 
through  external,  violent,  and  accidental  means, 
herein  termed  the  accident,  which  shall  be  oc- 
casioned by  the  said  accident  alone  and  inde- 
pendent of  all  other  causes." 


The  complaint  contains  no  allegations  that 
the  death  of  the  Insured  was  the  result  of 
an  accident,  or  that  It  was  caused  through 
external,  violent,  and  accidental  means.  An 
allegation  of  this  character  and  to  this  effect 
In  the  complaint  is  Indispensable  in  order 
that  the  complaint  may  show  the  liability  of 
the  defendant  under  the  terms  of  the  policy 
and  in  accordance  with  the  application,  by- 
laws, and  constituticm,  which  is  a  xmrt  of 
the  contract.  The  plaintiff  claims  this  point 
was  not  up  before  the  trial  court  or  men- 
tioned in  his  presence  prior  to  the  time  of 
decision  on  the  demurrer,  and  should  not  be 
here  on  appeal.  The  complaint  alleges  "tliat 
said  John  Dlnnle  died  on  or  about  the  9th  day 
of  November,  1916,  that  not  from  any  other 
causes  excepted  In  said  certificate  or  the 
constitution  or  by-laws  of  said  defendant." 
The  plaintiff,  in  effect,  admits  that,  if  the 
above  allegation  is  not  sufficient  to  meet  the 
objection  by  the  defendant  that  the  com- 
plaint contains  no  allegation  of  death  by 
external,  violent,  and  accidental  means,  then 
It  is  clearly  demurrable. 

It  Is  clear  to  us  the  above  allegation  Is  not 
sufildent,  and  it  in  no  manner  shows  the' 
death  to  have  been  the  result  of  accident  or 
through  external,  violent,  end  accidental 
means.  In  this  respect  it  is  clear  the  demur- 
rer should  have  been  sustained. 

'  [2J  The  only  remaining  question  to  be  con- 
sidered Is  that  relating  to  the  time  of  the 
bringing  of  the  action.  The  defendant  claims 
the  plaintiff  has  no  right  to  maintain  the  ac- 
tion, not  having  commenced  the  same  before 
the  statute  of  limitation  had  expired,  as  fixed 
by  the  contract  of  Insurance,  which  was  with- 
in six  months  from  the  time  of  tJie  notice  of 
the  disallowance  of  the  claim.  As  near  as  we 
are  able  to  determine  from  the  limited  rec- 
ord before  us,  and  so  far  as  insurance  is 
concerned,  the  defendant  la  engaged  only  In 
furnishing  that  kind  of  Insurance  which  Is 
denominated  accident  insurance.  The  lodge 
system  under  Which  the  defendant  operates 
Is  largely  for  the  purpose  of  facilitating  the 
carrying  out  of  the  main  object  of  the  In- 
stitution, which  te  the  effecting  of  accident 
Insurance  to  the  members  of  the  United 
Commercial  Travelers  when  they  become 
members  of  the  corporation  in  the  manner 
provided  t^  the  constitution  and  by-laws. 

Section  4978,  Compiled  Laws  1913,  pro- 
vides that  insurance  corporations,  associa- 
tions, and  societies  engaged  in  the  business 
of  accident  Insurance  may  limit  the  time  with- 
in which  suit  may  be  brought  on  any  claim 
based  upon  the  policies  or  certificates  of 
membership,  and  that  after  the  expiration 
of  the  time  limited  they  would  not  be  liable 
thereon.  It  is  further  provided  that  such 
limitation  shall  not  be  less  than  one  year 
from  the  time  such  right  of  action  accrues. 
The  general  statute  on  the  limitation  of  ac- 
tions With  reference  to  contracts  provides 
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that  -an  actfob  vAf  be  maintalaed  theraen  at 
any  time  ttlthln  six  years  after  the  right  of 
action  aoerdes. 

Section  9807,  Compiled  Ijaws  1913,  In  ef- 
fect proTldes  that  eTery  attpnlatlon  or  condi- 
tion In  a  contract  restricting  a  party  from 
enforcing  I^  rights  under  the  contract  by 
the  usual  legal  proceedings,  In  the  ordinary 
tribunals,  or  which  limits  the  time  wltbln 
which  he  may  thus  enforce  his  rights,  Is  void. 
It  appears  that  the  prerlBlon  in  the  deftad* 
ant'B  C(»tract  limiting  the  time  within  wbicb 
action  may  be  brout^t  to  six  months  from 
the  time  of  notice  of  rejection  of  a  claim  is 
fuTaUd,  as  being  contrary  to  the  provision  of 
all  the  above  sections  with  reference  to  the 
limitations  of  action,  and  In  stating  this  we 
are  not  passing  upon  the  validity  of  section 
4978,  Complied  LawS  1913,  nor  do  we  hold  it 
to  be  invalid  beeanse  It  la  (n -conflict  wldi 
subdivision  1  of  section  7375,  Complied  Laws 
191S,  whl<ii  4b  to.  the  effect  that  an  action 
upon  contract  must  be  commenced  within 
Biz  years  after  the  cause  of  action  has  ac- 
crued. As  we.  view  it,  the  question  is  not 
presented  in  this  case.  That  being  true,  it 
wonid  serve  no  useful  purpose  to  determine 
the  question  until  it  is  squarely  presented. 
The  plaintiff  has  brought  the  action  in  time 
under  any  of  these  statutes,  and,  having 
brought  the  same  within  cue  year  from  tfte 
time  the  right  of  action,  if  any,  accrued,  he 
Is  within  time.  If  the  plaintiff  had  not 
brought  the  acticm  until  after  the  expiration 
Of  one  year  firom  the  time  the  right  of  ac- 
tion accrued,  the  question  would  then  be  pre- 
sented whether  49T8  or  7875  controlled. 

The  defendant  also  claims  that  It  is  a  fra- 
ternal benefit  society.  Assuming  this  to  be 
true,  and  that  the  constitution  and  by-laws 
and  the  application  become  part  of  the  con- 
tract, as  is  usually  provided  by  such  associa- 
tions, and  assuming  that  defendant  claims 
the  right  to  make  the  six-month  limitation 
of  the  time  to  bring  an  action  against  it  by 
virtue  of  the  law  with  reference  to  fraternal 
benefit  societies  and  by  reason  of  the  provi- 
sions of  its  constitution  and  by-laws,  it  is 
clear  to  us  there  Is  no  such  right  under 
chapter  191  of  the  Session  Laws  of  1913, 
which  deals  at  length  with  fraternal  benefit 
societies,  or  any  other  law  of  this  state. 
The  act  of  fixing  the  time  in  which  actions 
must  be  brought  Is  a  legislative  prerogative, 
which  requires  a  legislative  act.  The  gen- 
eral law  is  that  an  action  may  be  brought 
npon  contract,  either  express  or  implied, 
within  six  years  from  the  time  action  ac- 
crues. If  a  fraternal  benefit  society  provid- 
ed by  Its  by-laws  or  constitution  that  an  ac- 
tion npon  contract  may  be  brought  within 
three  years,  two  yeans,  one  year,  or  30  days, 
as  the  case  may  be,  from  the  time  the  right 
of  action  has  acctued,  such  society  has,  in 
effect,  enacted  a  law  relative  to  the  limita- 
tion of  actions  as  to  Its  contracts.  It  is 
clear  to  us  that  such  associations  would  have 


no  s«tGh  power  or  aathorlty  aniess  speciflcal- 
ly  granted  to  th«m  by  the  Legislature,  and, 
if  such  a  grant  were  given,  its  vaUdity  would 
at  least  be  very  doubtful.  While  such  asso- 
ciations, under  the  law,  have  the  general 
power  of  managing  their  internal  affairs  and 
transacting  their  business,  and  to  do  that 
may  adopt  a  constitution  and  enact  by-laws 
providing  for  the  manner  in  which  the  bucrt- 
ness  of  the  assoeiatiOB  is  to  be  done,  and  In 
general  the  natnre,  form,  and  extent  of  the 
contract  with  its  membera,  such  constitution 
and  by-laws  cannot  be  in  conflict  with  the 
laws  of  the  state ;  nor  Is  the  power  granted 
such  associations  to  enact  by-laws  to  vary 
the  terms  of  the  law  relative  to  limitation  of 
actions  on  contract,  or,  In  effect,  repeal  it, 
and  enact  substantially  a  dlfCerent  law  upon 
the  subject  The  Iiegislature  has  the  power 
to  tx  the  limit  of  time  within  which  an  ac- 
tion (»  contract  may  be  commenced  aft- 
er the  ttght  of  action  has  accrued,  snblect 
to  the  requirement  only  that  the  time  must 
be  reasonable.  Under  the  general  law 
with  reference  to  the  limitations  of  ac- 
tions on  contract,  where  the  acUon  must 
be  commenced  within  six  years  after  the 
right  of  action  has  accrued,  there  can  be 
no  question  but  the  time  is  reasonable. 
The  same  may  be  said  with  reference  to 
the  time  specified  In  particular  law,  refer- 
ring to  a  particular  contract,  where  such 
time,  though  less  than  bIz  years,  is  a  sub- 
stantial period  of  time,  such  as  Is  provided 
by  the  law  of  this  state  for  life  insurance 
contracts.  We  need  not  say  whether  the  one- 
S'ear  period  specified  in  section  4978,  with 
reference  to  the  time  of  bringing  an  action 
against  an  accident  insurance  company  after 
the  right  of  action  has  accrued,  is  reason- 
able or  not  That  question  is  not  presented, 
the  suit  in  question  having  been  brought 
within  the  year.  We  are  clear  that  the  ac- 
tion of  the  plaintiff,  if  she  have  one,  to  not 
barred  by  the  statute  of  limitations.  We 
are  not  fully  convinced  that  it  is  necessary  to 
allege  and  prove  the  occupation  of  the  plain- 
tiff at  the  time  of  bis  death.  If  Oie  occupa- 
tion at  the  time  of  death  is  different  from 
that  at  the  time  of  the  Issuance  of  the  poU~ 
cy,  or  U  it  is  claimed  that  such  change 
avoids  the  insurance,  or  that  the  occupation 
at  the  time  of  death  Is  more  hazardous  than 
the  original  occupation,  such  matters  may 
be  in  the  nature  of  defensive  matter.  How- 
ever this  may  be,  we  are  clear  the  plaintiff's 
complaint  would  not  be  demurrable  by  fail- 
ure to  allege  the  occupation  at  the  time  of 
death. 

The  order  of  the  district  court  is  reversed, 
and  the  case  is  remanded  to  it,  and  the  plain- 
tiff is  allowed  20  days  after  the  remittitur 
Is  returned  to  the  district  court  in  which  to 
serve  and  file  an  amended  complaint.  Ap- 
pellant Is  allowed  statutory  costs  on  this  ap- 
peal, 

BIRDZELL,  J.    I  concur  In  the  result 
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CHRISTIANSON,  J.  (concurring  «)eclal- 
ly).  This  Is  an  appeal  from  an  ord«r  over- 
rullng  a  general  demurrer  to  the  complaint 
The  defendant  asserts  that  the  cooaplftint  la 
fatally  defective,  and  tbat  the  demurrer 
should  have  been  sustained  for  three  rea- 
sons: 

(1)  That  the  complaint  does  not  allege  that 
the  death  of  the  Insured  was  occasioned  by 
external,  violent,  and  accidental  means,  and 
that  the  certificate  attached  to  the  complaint 
shows  upon  its  face  that  there  is  no  liability 
unless  death  resulted  from  external,  violent, 
and  accidental  means. 

(2)  That  the  complaint  shows  upon  its  face 
that  suit  was  commenced  more  than  six 
months  after  the  claim  had  been  rejected  by 
the  supreme  executive  committee,  and  after 
notice  of  the  rejection  had  been  sent  to  and 
received  by  the  beneficiary,  the  respondent 
in  this  case,  and  that  the  beneficiary  certifi- 
cate sued  upon  provides  that  no  suit  shall 
be  maintainable  upon  such  certificate,  unless 
the  same  is  commenced  within  six  months 
from  the  date  of  the  rejection  of  the  claim 
by  the  supreme  executive  committee. 

(3)  That  the  complaint  does  not  sufficiently 
aver,  or  at  all,  that  the  insured  was  not  m- 
gaged  in  a  more  hazardous  occupation  at  the 
time  of  his  death  than  when  he  was  insured, 
although  the  poUcy  provides  that  change  of 
occupation  must  be  brought  home  to  the  in- 
surer by  sufficient  notice. 

I  will  consider  these  propositions  In  the 
order  stated. 

1.  In  my  opinion  the  first  objection  speci- 
fied is  well  taken,  and  renders  the  complaint 
demurrable.  TBie  certificate  sued  upon  pro- 
vides for  indemnity  only  against  injuries  or 
death  "effected  through  external,  violent,  and 
accidental  means."  This  being  so,  the  com- 
plaint should  show  that  the  death  of  the  in- 
sured was  so  occasioned.  1  C.  3.  489.  Tbe 
complaint  in  this  case  does  not  show  this. 
Plaintiff's  counsel  virtually  concede  that  the 
complaint  is  demurrable  for  this  reason.  In 
their  brief  they  say: 

"This  point  was  never  before  the  trial  court, 
or  mentioned  in  his  presence  before  this  mat- 
ter was  decided,  and  should  not  be  here  on  ap- 
peal. The  complaint  was  drawn  on  the  theory 
that  this  was  an  ordinary  death  benefit  policy, 
and  was  drawn  in  proper  form  on  such  theory. 
The  matter  was  presented  to  the  trial  court  l>y 
both  sides,  and  considered  by  the  trial  court  on 
the  theory  that  the  complaint  was  all  right  un- 
less the  time  for  bringing  the  suit  had  passed." 

Counsel  further  state  that  this  "is  not  ad- 
vanced as  an  argument  in  this  brief,"  but 
presented  solely  as  a  motter  of  justice  to  the 
trial  court. 

We,  of  course,  have  no  means  of  linowing 
exactly  what  took  place  in  the  court  below. 
We  have  before  us  only  the  complaint,  the 
demurrer,  and  the  order  overruling  the  de- 
murrer.   We  must  determine  the  case  upon 


this  record.  The  question  presented  is.  Does 
the  complaint  state  facts  suffldeot  to  consti- 
tute a  cause  of  action?  In  my  ofdnlon  it 
does  not,  owing  to  the  fact  that  it  does  not 
show  that  the  death  of  the  insured  was  occa- 
sioned by  external,  violent,  and  accidental 
means. 

2.  It  will  be  noted  that  the  second  objec- 
tion, if  susteined,  is  fatal  to  plaintUTs  cause 
of  action.  No  question  has  been  raised  as  to 
whether  this  question  can  be  raised  by  de- 
murrer; but  both  parties  have  assumed  that 
it  may  inroperly  be  raised  in  this  manner, 
and  have  requested  that  a  decision  be  made 
upon  this  point,  even  though  the  complaint 
be  held  demorrahle  for  one  or  both  of  the 
other  reasons  assigned. 

Ttie  complaint  alleges,  and  It  is  assumed 
by  the  defendant,  that  the  defendant  "is  a 
fraternal  benefit  association."  And  It  seems 
that  it  comes  within  the  provisions  of  section 
5088,  Compiled  Laws  1913,  relating  to  such 
associations. 

Under  the  laws  of  this  state  every  stipnla- 
tion  or  condition  in  a  contract,  whi(A  lim- 
its the  time  within  which  a  party  may  en- 
force his  righte  under  such  contract,  is  void. 
Section  6927,  Compiled  Laws  1913.  (TIlis 
general  provision  was  adopted  during  terri- 
torial days,  and  has  been  a  part  of  our  stat- 
utory law  during  our  entire  existraice  as  a 
state.) 

No  life  Insurance  policy  may  be  issued  or 
delivered  in  this  state  which  contains  "a 
provision  limiting  the  time  within  which  any 
action  at  law  or  in  equity  may  be  commenced 
to  less  than  five  years  after  the  cause  of  ac- 
tion shall  accrue."  Sectl<«  6635d,  subd.  2. 
Compiled  Laws  1913. 

But  every  corporation,  associatlou,  or  so- 
ciety transacting  the  business  of  accident  or 
sickness,  or  accident  and  sickness,  insurance 
In  North  Daliota  may  limit  the  time  within 
which  suit  may  be  brought  against  it  on  any 
claim  based  upon  its  policies  or  certificates  of 
membership;  but  such  limitation  cannot  be 
for  a  less  period  than  one  year  from  the 
time  the  right  of  action  accrued.  Section 
4978,  Compiled  Lews  1913. 

In  1913  the  Legislature  enacted  chapter 
191,  Laws  of  1913,  which  provides  "for  the 
regulation  and  control  of  fraternal  benefit  so- 
deties."  In  this  act  it  provided  that,  except 
as  therein  provided,  such  societies  shall  be 
governed  by  that  act,  "and  shall  be  exempt 
from  all  provisions  of  the  insurance  laws  of 
this  state,  not  only  in  governmental  relations 
with  the  state,  but  for  every  other  purpose, 
and  no  law  hereafter  shall  apply  to  them  un- 
less they  be  expressly  designated  therein." 
Section  5061A,  Compiled  Laws  1913. 

Based  npon  these  statutory  provisions,  the 
appellant  presents  the  following  premises: 
(1)  That  the  Legislature,  by  anthorising  life 
and  acdident  insurance  companies  to  place 
certain   limitations   upon    the   time   within- 
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■which  suits  may  be  bronght  on  policies  Is- 
sued by  them,  has  In  effect  declared,  as  a 
part  of  the  public  policy  of  the  state,  that  the 
rales  relating  to  limitations  of  actions  upon 
■contracts  In  general  are  Inapplicable  to  life 
and  accident  policies;  and  (2)  that  chapter 
191,  Laws  1913,  places  fraternal  benefit  sode- 
tles  in  a  class  by  themselves;  and  that  this 
act  contains  no  provision  restricting  a  fra- 
ternal benefit  society  from  placing  a  limit  on 
the  time  vrlthln  which  suit  must  be  commenc- 
-ed  on  a  benefldary  certificate  Issued  by  It. 
From  these  premises  It  Is  argued  that 
there  Is  no  statutory  restriction  whatever 
upon  the  right  of  a  fraternal  benefit  sodety 
to  limit  the  time  within  which  an  action  may 
be  brought  upon  a  beneficiary  certificate  Is- 
sued toy  It  The  argument  Is  unsound.  It 
win  be  noted  that  It  Is  first  contended  that 
life  and  acddent  poUdes  Issued  by  Insurance 
companies  are  so  essentially  different  from 
other  contracts  that  the  laws  relating  to  lim- 
itations of  actlmis  on.  other  contraots  are  in- 
applicable to  such  iMllcy  contracts ;  and  It  is 
next  contended  that  there  Is  such  an  essen- 
tial difference  between  Insurance  companies 
transacting  snch  Insarauce  business  and  fra- 
ternal benefit  societies  transacting  the  same 
'Und  of  business  that  such  sodetles  stand 
In  a  class  by  themselves,  and  hence  are  prop- 
erly exempted  from  all  the  rigid  require- 
ments of  our  laws  applicable  to  insurance 
-companies. 

"The  basic  prindple  most  generally  relied 
vpon  by  the  antborities  is  that  statutes  of  limi- 
tations are  statutes  of  repose,  the  object  ot 
which  is  to  suppress  fraudulent  and  stale 
claims  from  springing  up  at  great  distances 
of  time,  and  surprising  the  parties  or  their  rep- 
resentatives, when  all  the  proper  vouchers  and 
evidences  are  lost,  or  the  facts  have  become  ob- 
scure from  the  lapse  of  time,  or  the  defective 
memory  or  death  or  removal  of  witnesses."  25 
Cyc.  083,  984. 

This  principle  also  inheres  In  limitations 
stipulated  by  the  parties  to  a  contract  them- 
selves, in  cases  where  they  are  permitted  to 
so  stipulate.  If  there  is  such  essential  differ- 
ence between  companies  writing  life  and  ac- 
cident Insurance  and  fraternal  benefit  socie- 
ties writing  similar  insurance  as  to  require 
the  sodetles  to  be  exempted  from  the  rigid 
laws  applicable  to  the  companies,  then  dear- 
ly the  Legislature  might  deem  It  proper  to 
provide  different  periods  of  limitations  as  to 
suits  brought  upon  the  different  contracts  ot 
insurance.  An  ordinary  life  or  accident  poli- 
cy is  a  business  contract  But  fraternal  ben- 
efit societies  are  not  supposed  to  be  organiz- 
ed solely  for  the  punrase  of  writing  Insur- 
ance. &ich  societies  must  have  a  lodge  sys- 
tem. Its  members  are  Initiated,  and  are  sup- 
posed to  be  bound  together  by  fraternal  ties. 
It  seems  that  the  Legislature  might  very 
properly  have  concluded  that  the  ordinary 
statutes  of  limitations  ought  to  apply   In 


actions  on  certificates  of  Insurance  issued  by 
such  sodetles. 

While  the  Legislature  has  seen  fit  to  ex- 
empt fraternal  benefit  societies  from  the  gen- 
eral insurance  laws,  it  has  not  seen  fit  to  de- 
clare that  such  societies  shall  be  exempt 
from  the  statutory  provisions  relating  to  con- 
tracts in  general.  Section  5927,  supra,  .ap- 
plies to  all  contracts,  except  of  courjp,  those 
specifically  exempted  from  Its  operation  by 
other  laws.  Barring  such  exception.  It  ai>- 
pUes  to  contracts  of  Insurance.  See  John- 
son V.  Insurance  Co.,  1  N.  D.  167,  45  N. 
W.  799.  Section  4978,  supra,'  applies  to 
accident  and  slclmess  Insurance  contracts. 
At  the  time  of  Its  enactment  It  was  clear- 
ly Intended  to  apply  to  and  cover  contracts 
of  Insurance  written  by  fraternal  benefit  so- 
cieties. 

The  avowed  object  of  chapter  191,  Laws 
1913,  as  stated  in  the  title  of  the  act,  Is  to 
provide  "for  the  regulation  and  control  of 
fraternal  benefit  societies."  The  act  does 
not  specifically  declare  either  section  4978  or 
section  5927  to  be  repealed,  or  Inapplicable 
to  acddent  insurance  certificates  issued  by 
fraternal  benefit  societies.  Neither  does  it 
make  any  reference  to  the  limitations  of  ac- 
tions on,  or  the  right  of  benefit  societies  to 
Impose  limitations  as  to  such  actions  In,  the 
certificates  of  Insurance.  It  Is  elementary 
that  repeals  by  implication  are  not  favored. 
And  while  It  la  true  that  where  the  Legisla- 
ture enacts  a  law  manifestly  intended  to  em- 
brace the  entire  law  on  some  subject,  such 
enactment  will  Impliedly  repeal  all  prior 
statutes  on  that  subject,  still  "a  sfpedal  act 
wlU  not  repeal  a  general  law  unless  there  Is  a 
manifest  repugnancy  between  their  provisions, 
or  one  was  obviously  Intended  as  pro  tanto  a 
substitute  for  the  other."  36  Cyc.  1093.  And 
"one  statute  is  not  repugnant  to  another  un- 
less they  relate  to  the  same  subject  and  are 
enacted  for  the  same  purpose."  And  "when 
there  Is  a  difference  in  the  whole  purview  of 
two  statutes  apparently  relating  to  the  same 
subject,  the  former  is  not  repealed."  Suther- 
land, St  CoQstr.  S  1,^8. 

And  I  am  satisfied  that  the  Legislature 
has  manifested  no  Intent  in  chapter  191, 
Laws  1913,  to  repeal  the  existing  provisions 
of  law,  relating  to  limitations  of  action, 
properly  applicable  to  certificates  of  Insur- 
ance issued  by  fraternal  benefit  societies. 
And  Inasmudi  as  the  policy  provision  relied 
upon  by  the  defendant  in  this  case  is  Invalid 
under  either  section  4978  or  section  5927,  It  is 
unnecessary  to  determine  which  section  ap- 
plies; for,  in  any  event,  a  fraternal  benefit 
sodety  may  not  limit  the  time  within  which 
suit  may  be  brought  on  a  certificate  of  in- 
surance Issued  by  It  for  a  less  period  than 
one  year  from  the  time  the  right  of  action 
accrues. 

3.  The  remaining  objection  (that  the  com- 
plaint is  defective  because  it  fails  to  show 
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the  oocupati<»i  of  the  Insured  at  the  time  of 
bis  death)  Is  one  upon  which  we  need  express 
no  opinion.  This  matter  te  discussed  and  the 
authorities  collated  in  Ck»rpu8  Juris.  See,  1 
C.  J.  p.  491,  I  249.  And  the  efTect  of  at- 
taching an  instrument  as  an  exhibit  to  a 
pleading  la  discussed  In  Johnson  r.  Ellndred 
State  Bank,  12  N.  D.  336,  96  N.  W.  588.  See, 
also,  31  Cyc.  660  et  seq. 

BRtlCB,  C.  J.  I  concur  In  the  above  opin- 
ion by  Mr.  Justice  CHHISTIANSON. 

ROBINSON,  J.  (concurring).  This  Is  an 
appeal  from  an  order  orerruUng  a  demurrer 
to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  oa  the  ground  that  the  action 
is. barred  by  a  contractual  limitation  of  six 
months.  The  complaint  avers  that  the  de- 
fendant is  a  fraternal  benefit  association  of 
Ohio;  that  on  December  8,  1915,  John  Din- 
nie  became  a  memt)er  of  the  association,  and 
at  the  time  of  his  death  he  was  a  member 
in  good  standing ;  that  he  died  in  November, 
1916,  but  not  from  any  cause  excepted  in  the 
certificate  of  membership  or  the  constitution 
or  by-laws  of  the  defendant,  which  certificate 
is  made  a  part  of  the  complaint  It  is  fur- 
ther averred  tltat  proof  of  death  was  duly 
made,  and  on  December  30,  1916,  defendant 
refused  to  pay  the  death  loss. 

The  plaintiff  te  the  mother  of  the  deceased 
and  the  beneficiary  named  in  the  certificate. 
By  its  terms  the  Insurance  company  contract 
provides  for  an  indemnity  only  against  bodily 
Injury  or  death  "effected  through  external, 
violent,  or  accidental  means"  occasioned  by 
accident  alone,  and  Independent  of  all  other 
causes,  and  tlwt  no  benefit  shall  be  payable 
unless  there  are  some  external  and  visible 
marks  of  the  accident  upon  the  body,  nor  un- 
less the  external  and  violent  accident  Is 
the  proximate  and  sole  cause  of  death  or 
disability.  Then  It  is  provided  that  no  suit 
to  recover  loss  shall  be  commenced  after 
the  lapse  of  six  months  from  the  time  the 
claim  Is  disallowed. 

It  is  obvious  the  complaint  falls  to  state 
facts  showing  that  the  death  was  caused  by 
violent  and  accidental  means.  For  aught 
that  appear  from  the  complaint,  death  may 
have  been  the  result  of  ordinary  and  natural 
causes.    In  regard  to  the  six-month  limita- 


tion, it  is  clearly  no  part  of  the  tnsoiance 
contract  It  is  In  no  way  contemplated  by 
the  insurance  application.  It  is  merely  a 
one-sided  unilateral  declaration  which  the 
company  chooses  to  insert  in  its  policy.  It 
is  in  direct  conflict  with  the  policy  of  the 
law  and  the  statute  forbidding  a  contract 
limiting  the  time  within  which  a  party  may 
enforce  a  legal  right    C.  I*  |  5927. 

It  is  true  tliat  by  section  4978  a  limitation 
of  one  year  may  be  Imposed  by  certain  mu- 
tual benefit  societies  organized  and  doing 
business  in  this  state,  but  the  defendant  is 
not  such  a  society,  and  one  year  does  not 
mean  six  months.  The  case  is  entirely  clear, 
and  it  presents  no  question  for  any  discus- 
sion. 

Berersed. 


In  re  WTNEA'S  ESTATE. 

WYNEA  et  aL  V.  WYNEA. 

(No.  4395.) 

(Sapreme  Court  of  South  Dakota.    Not.  29, 
1918.) 

Appeal  from  Circuit  Court,  Bon  Homme 
County;   B.  B.  Tripp,  Judge. 

In  the  matter  of  the  estate  of  Taetake  Wynea, 
deceased.  Judgment  of  circuit  court  affirming 
order  and  decree  of  county  court  for  distribution 
in  favor  of  Theodore  Wynea,  and  Henry  Wynea 
and  others  appeal.    Reversed. 

Prench,  Orvis  &  rrench,  of  Yankton,  and  C. 

M.  Stilwill,  of  Sioux  City,  Iowa,  for  appellants. 

Wicks  &  Quinn,  of  Scotland,  for  respondent. 

WHITING,  P.  J.  This  is  an  appeal  from  the 
same  judgment  from  which  the  appeal  was  tak- 
en in  In  re  Wynea'a  EsUte,  167  N.  W.  394,  and 
presents  the  same  questicm  therein  passed  upon. 
This  appeal  was  taken  by  those  legatees  who 
were  not  parties  to  the  other  appeal.  The  same 
counsel  represent  respondent  as  represented  him 
upon  such  appeal. 

Realizing  that  the  burden  is  upon  them  to 
convince  us  that  we  were  in  error  in  our  opin- 
ion upon  such  former  appeal,  counsel  have  filed 
an  exceedingly  exhaustive  and  illuminating  brief, 
to  wMch  we  have  given  careful  attention. 
Tfcey  have  failed,  however,  to  convince  us  that 
we  were  in  error  in  such  former  opinion,  and, 
for  tin  reasons  therein  set  forth,  the  jadgment 
appealed  from  is  again  rerersed. 


Digitized  by 


Google 


Midi.) 


ICoOBAtm  ▼.  B(oO«ATH 


817 


McGRATH  ▼.  McGIUTH.    (No.  4&.) 

(Supreme  Court  ot  Michigan.    Dec.  2T,  1918.) 

Htjsbawd  and  Wmt  ^i=»lTl(18) — Voluntarx 
PATitKNT  BT  WirE— Effect. 
Where  husband  transferred  business,  in  part 
of  which  his  son  was  interested,  to  his  son, 
who  assumed  certain  indebtedness,  and  wife 
gave  a  mortgage  on  her  land,  to  cancel  the  in- 
debtcdopss,  the  payment  of  the  debt  was  volun- 
tary, and  the  court  erred  in  canceling  the  mort- 
gage which  bad  been  assigned  to  the  husband. 

Appeal  from  Circuit  Court,  Gogebic  Coun- 
ty, In  Chancery;  S.  S.  Cooper,  Judge. 

Bill  by  Mary  E.  McGrath  against  John 
McOrath.  Decree  for  plaintltF,  and  defend- 
ant appeals.    Berersed  and  rendered. 

The  bin  la  ffied  to  annul  a  real  estate 
mortgage  and  the  notes  evidencing  the  debt 
secured  by  It,  and  to  compel  the  assignee  of 
the  mortgage  to  discharge  it  of  record.  The 
answer  of  defendant  says  that  plaintiff  does 
not  own  the  mortgaged  property,  claims  the 
boieflt  of  a  croas-bUl,  and  for  relief  asks 
that  plaintiff  be  decreed  to  convey  the  land 
to  him,  although  it  is  admitted  that  plaintiff 
has  the  legal  title  to  the  premises.  The 
plaintiff  is  wife  of  the  defendant,  and  most 
of  the  facts  are  not  ha  dispute.  The  story 
told  by  the  evidence  may  be  related  in  few 
words: 

The  defendant  was  In  business  as  a  black- 
smith and  otherwise  at  the  dty  of  Ironwood 
In  the  month  of  April,  1909,  at  which  time 
he  turned  his  business  over  to  his  adult  son, 
upon  the  agreement  that  the  son  was  to  pay 
$739  for  the  stock  and  $60  a  month  rent  for 
the  property.  Prior  to  that  time,  the  son 
had  no  interest  In  the  blacksmith  business, 
but,  under  the  style  •'John  McGrath  &  Son," 
was  Interested  with  his  father  In  "the  log 
loader  business."  In  the  bladismltli  busi- 
ness, the  son  worked  for  a  salary.  A  pait  of 
the  agreement  made  by  the  two  in  April, 
1909,  was  that  the  son  should  collect  the 
"log  loader  bills"  and  pay  a  certain  debt 
owed  to  Nlcols,  Dean  ft  Oregg,  of  St.  Faul, 
Minn.  This  debt  was  for  supplies,  some  for 
the  blacksmith  business,  and  owed  by  John 
McOrath,  and  some  for  the  other  business, 
owed  by  the  said  partnership.  The  exact 
proiiortions  are  not  stated,  but  an  agent  and' 
salesman  of  the  vendors  estimated  that  00 
per  cent  of  the  unpaid  account  was  the  ac- 
count of  the  partnership  or  of  the  son.  The 
vendors  did  not  know  of  the  arrangement 
made  by  the  father  and  son,  and  never  re- 
leased John  McGrath  as  debtor.  There  was 
enough  money  coming  due  on  "Vbe  log  load- 
er bills"  to  pay  the  debt,  and  It  was  all  of 
it  collected.  John  McGrath  went  "West" 
and  was  gone  two  years  and  eight  months. 
Bis  son  continued  the  blacksmith  business. 


and  was  somewhat  adilaed  therein  by  bis 
mother,  the  plaiutUS,  who  looked  to  the  busi- 
ness, to  some  extoit  at  teast,  for  her  U\dng. 
Nlcols,  Dean  ft  Gregg  were  not  paid  and 
were  pressing  for  payment  of  their  debt 
Under  date  of  July  18, 1911,  plaintiff  execut- 
ed to  them  a  mortgage  upon  certain  prem- 
ises, to  which  she  had  the  legal  title,  to  se- 
cure the  payment  of  $565.29,  with  interest, 
payable  in  Installments,  according  to  seven 
notes  which  she  made.  This  mortgage  de- 
fendant acquired  from  the  mortgagees  In 
Mareh,  1914,  taking  an  esaignment  thereof 
to  himself  and  recording  it.  This  is  the 
mortgage  which  plaintiff  seeks  to  have  dis- 
charged. 

The  real  estate  described  in  the  said  mort- 
gage is  the  north  40  feet  of  lot  11,  block  31, 
plat  of  the  city  of  Ironwood.  In  her  bill, 
plaintiff  charges  that  she  is  owner  la  fee 
simple  of  lot  11,  block  31,  dty  of  Ironwood. 
The  testimony  for  plaintiff  shows  a  war- 
ranty deed  of  the  south  100  feet  of  said  lot 
to  John  McOrath  and  Mary  E.  McOrath,  bis 
wife,  and  a  warranty  deed  of  the  north  40 
feet  of  said  lot  to  John  McGrath.  There 
follows  in  the  chain  of  title,  as  recorded,  a 
quitclaim  deed  from  John  McGrath  to  Mary 
E.  McOrath  of  said  north  40  feet  of  said 
lot,  which  was  recorded  February  7,  1903,  a 
quitclaim  deed  executed  by  John  and  Mary 
E.  McGrath  to  John  Frauds  McGrath,  their 
aaa,  dated  October  1,  1002,  conveying  an  un- 
divided one-third  Interest  in  said  lot  11,  and 
a  quitclaim  deed  from  the  son  to  John,  bis 
father,  dated  June  25,  1906,  conveying  said 
lot  11.  It  is  the  claim  of  plaintiff  that  the 
title  to  the  north  40  feet  of  lot  11  is  In  plain- 
tiff, and  of  the  south  100  feet  she  owns  an 
undivided  two-thirds  interest;  her  husband, 
the  defendant,  owning  an  undivided  one-third 
interest.  This  is  the  Interest  that  defend- 
ant, In  his  testimony,  claims  In  the  said 
south  100  feet  of  lot  11. 

We  have  found  no  testimony  to  that  effect, 
but  it  appears  to  be  assumed  by  counsel  that 
the  blacksmith  business  was  carried  on  on 
the  said  south  100  feet  of  said  lot  11,  and 
it  is  the  contention  of  plaintiff  that  she  gave 
the  mortgage  In  question  to  settle  a  demand 
which  might  have  been  enforced  against 
said  souUi  100  feet  of  lot  11.  She  testified 
that  she  supposed  they  (the  creditors)  could 
have  closed  the  shop.    She  further  testified: 

"I  gave  tbe  mortgage  because  I  wanted  to 
hold  the  property  that  they  threatened  to  close 
up  or  take.  Of  course  I  considered  that  what 
was  my  husband's  property  was  my  property. 
We  were  partners;  that  is  bow  I  looked  at  it 
I  wasn't  posted  on  the  law." 

No  one  disputed  the  validity  of  this  mort- 
gage in  the  hands  of  tbe  mortgagees.  Plain- 
tiff says: 

"Hie  plaintiff  daims  that  because  tbe  in- 
debtedness of  John  McGrath  and  John  McOrath 
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&  Son  wai  owing  by  aaid  John  McOrath,  iii- 
dlTidaally  aa  to  the  amoont  contracted  by  him, 
while  in  bnsineaa  by  himaelf,  and  owing  by  him 
aa  a  partner  of  John  McOrath  &  Son,  for  the 
wh(de  of  which  aaid  indebtedness  the  individoal 
property  of  John  McGrath  was  subject  to  levy 
and  sale  on  execution  at  the  suit  of  Nicola, 
Dean  &  Gregg,  the  said  Niools,  Dean  & 
Gregg  never  Uaving  been  notified  of  John 
Francis  McGrath's  assumption  of  said  indebted- 
ness, and  never  having  accepted  John  Francis 
McGrath  individually  for  the  payment  thereof, 
and  because  it  was  unknown  to  Mary  B.  Mc- 
Grath that  there  was  any  dissolation  of  partner- 
ahip  between  John  McGrath  &  Son,  or  any 
assun^jtion  of  individual  liability  on  the  part  of 
John  Francis  McGrath  for  either  the  partner- 
ship indebtedness  or  the  individual  indebtedness 
of  John  McGrath,  and  that  because  the  plaintiff 
gave  the  mortgage  in  question  for  the  purpose 
of  saving  the  rights  of  her  hnsband  in  the  south 
100  feet  of  lot  11  and  the  buildings  thereon,  from 
levy  and  sale  by  Nicols,  Dean  &  Gregg,  for 
such  indebtedness,  that  the  finding  of  the  court 
of  the  facts  as  they  were  found  and  the  decree 
of  the  court  was  properly  made  and  entered,  and 
should  be  affirmed." 

On  the  otber  hand,  the  defendant  says : 

"(1)  That  under  the  agreement  entered  into 
between  the  defendant  and  his  son,  Francis 
McGrath,  when  the  latter  purchased  the  defend- 
ant's interest  in  the  blacksmith  and  log  loading 
business  in  1909,  that  he  would  pay  the  in- 
debtedneas  then  owing  to  Nicols,  Dean  & 
Gregg,  and  which  promise  was  a  part  of  the  con- 
.  sideration  for  the  transfer  of  the  defendant's 
'  interests,  it  was,  as  between  the  defendant  and 
his  son,  the  letter's  legal  duty  to  carry  out  his 
agreement  and  pay  that  indebtedness. 

"(2)  That  plaintiff  having  executed  the  mort- 
gage at  the  request  and  for  the  benefit  of  her 
son,  and  for  a  debt  which  the  latter  had  obligat- 
ed himself  to  pay,  the  mortgage  was  supported 
by  a  sufficient  consideration  and  was  enforceable 
against  her  by  the  mortgagee,  and  the  mort- 
gage having  been  assigned  to  the  defendant,  he 
acquired  all  the  rights  of  the  mortgagee." 

The  court  entered  a  decree  In  which  it  is 
found : 

"The  title  to  the  north  40  feet  of  lot  11,  block 
31,  of  the  original  plat  of  the  city  of  Iron  wood, 
at  tlie  time  of  the  commencement  of  this  ac- 
tion, and  at  the  time  of  the  hearing  therein, 
stood  in  the  name  of  the  plaintiff,  that- the  mort- 
gage heretofore  given  by  plaintiff  to  Nicols, 
Dean  &  Grogg,  was  given  to  secure  an  indebted- 
ness, owing  to  the  said  Nicols,  Dean  &  Gregg 
hy  John  McGrath,  and  by  John  McGrath  &  Sou ; 
that  the  partnership  between  Jolin  McGrath  and 
son  was  dissolved  before  giving  of  said  mort- 
gage to  Nicols,  Dean  &  Gregg,  and  that  John 
Francis  McGrath,  son  and  one  of  the  firm  of 
John  McGrath  &  Son,  was  t»  hare  assumed  and 
paid  the  indebtedness  of  John  McGrath  and 
John  McGrath  &  Son,  but  that  Nicols,  Dean  & 
Gregg  were  not  advised  of  this  arrangement  and 
did  not  release  John  McOrath  from  snih '  in- 
debtedness ;  that  such  agreement  was  not  known 
to  Nicols,  Dean  &  G|«gg,-neithev  was,  the  sfme 
knows  to  Mary  Si  McClrath,  the  plaintiff  bere>- 
in;  that  the  mortgage  given  by  the  said  Mary 
E.  Mc€t*«th  t^iNioels,:  Deaa  *-  Qvegg  was  to 


secure  the  Indebtedness  above  named  and  to  pre- 
vent Nicoh,  Dean  &  Gregg  frtm  enforcing  their 
claim  against  any  property  owned  by  John 
McGrath;  that  afterwards  John  McGrath  paid 
Nicols,  I>ean  &  Gregg  the  indebtedneu  afore- 
said, and  took  an  assignment  of  the  mortgage, 
so  given  by  the  said  Mary  £.  McGrath  to  Nicols, 
Dean  &  Gregg,  to  himself,  the  said  John  Mc- 
Orath, instead  of  having  said  mortgage  dis- 
charged of  record.  And  upon  these  facts,  I 
find  as  a  matter  of  law  and  equity  that  John 
McGrath  has  no  right  to  or  interest  in  said 
mortgage  by  virtue  of  said  assignment  to  him, 
and  that  the  plaintiff,  Mary  E.  McGratli,  is  en- 
titled to  have  such  mortgage  discharged  ot  rec- 
ord, and  her  title  dear  from  incombtaace 
thereof 

Argued  before  OSTRANDBB,  C.  J.,  and 
BIBD,  MOOBE,  STEERE,  BfiOOKB,  FEI<- 
LOWS,  STONE,  and  EUHN.  JJ. 

James  A.  O'NeiU,  of  Iroawood,  for  appel- 
lant 

Herbert  M.  Norria,  of  Iroawood,  for  ap- 
pellee. 

OST&ANDEB,  C.  J.  (after  stating  tbe  facta 
as  atMve).  The  case  la  a  singular  one.  Coun- 
sel cite  no  adjudicated  case  in  point;  per- 
baps  oould  not  do  sa  We  have  found  no 
case  like  it  Nor  does  couns^  for  the  plain* 
tiff  iKilnt  out  the  duty  owed  by  defendant 
to  plaintlfr,  performance  of  wUdi  will  op- 
erate to  cancel  the  mortgage  in  bis  bands. 
No  duty,  no  enforceable  equity  in  the  prem- 
ises, arises  from  tbe  marital  relation.  Mrs. 
McGrath  Is  in  no  worse  and  no  better  posi- 
tion than  she  wonld  be  if  she  were  not  tbe 
wife  of  defendant.  Sbe  did  not  pay  bis  debt 
at  bis  request,  nor  becanse  her  rdAtlons  witb 
him  imposed  upon  ber  the  duty  to  pay  it. 
He  provided  for  tbe  payment  of  bis  debts. 
Tbe  fact  that,  as  twtween  himself  and  bis 
creditors,  tbe  debt  not  having  been  paid,  be 
was  liable  to  pay  it,  made  tbe  payment  of  it 
by  ber  none  tbe  less  ber  voluntary  act.  Sbe 
ml^t  have  bad  the  demand  assigned  to  ber- 
self  and  enforced  it,  in  due  season,  against 
ber  husband  and  bis  property.  She  did  not 
buy  the  demand,  and  we  think  it  altogether 
improbable  that  she  did  not  understand  that, 
as  between  ber  husband  and  her  son,  tbe 
duty  to  pay  tbe  debt  rested  agon  tbe  son. 
We  know  of  no  role  which  penults  a  court 
of  equity  to  treat  what  was  done  as  an  eq- 
uitable assignment  of  tbe  demand  against 
her  busband,  and  no  such  Idea  is  suggested 
by  her  counsel;  <and  If  sucb  an  idea  was  en- 
tertained, no  acti«in  to  enforce  tbe  demand 
in  ber  bands  covld  hqw  be  maintained,  un- 
less tbe  hnsband  waiv«d  tbe  operation  of 
tbe  statute  of  limitations.  It  may  seem  to 
be  an  unge^ro^,  an  ungallant,  thing  tbat 
tbe  defendant  busband  is  doing;  but  we  are 
Impressed  that  .the' case,  in  law.  Is  no  dif- 
ferent from  what  It  woyild  bp  if  jie  were  not. 
her  husband.  And  if  be  were  not  ber  hus- 
band, no  one,  we  think,  would  contend  that 
IM.  bad,  la-.  bUiyliic  tb^saottgtm^  mtntf  ex- 
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tlngulfihed  a  debt  whldi  the  h«Ider  of  the 
mortgage  might  origliuUIy  bave  forced  him 
to  pay.  He  does  not  own  the  mortgaged 
priq>erty,  and  there  Is  ttiereCore  no  merger. 
His  Intention  to  pay  the  d<bt  Is  negatived. 
His  right  of  recourse  agalnift  the  one  who 
agreed  to  pay  the  debt  is  lost. 

We  feel  constrained  to  reverse  the  decree, 
and  enter  a  decree  here,  dismissing  the  bill, 
with  oosta 


FISOHEB  ▼.  MICHIGAN  BY.  CO.    (No.  2.) 
(Sapreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Stbbbt  Raiuioadb  «s>117(26)  —  iHJnioM 

ON   TaAOK— CoiilOSION    WITH   ACTOMOBUB— 
CORTRIBUTOaT   NSOUOKNCE. 

In  an  action  against  an  interarban  railroad, 
running  in  a  public  highway,  for  damages  in 
collision  to  an  automobile  stalled  on  its  track, 
question  of  contributory  negligence  of  driver 
of  automobile  held  for  jury. 

2.  Stbjxt  Bailboads  «=»90(5)— Irjuxiks  on 
Tbaok— Collision  with  Stalled  Attxouo- 

BILS— NKOLIOEN  CE^ 
Where  motorman  of  interurban  railroad's 
car  running  in  public  highway  ran  toward  auto- 
mobile stalled  on  track  at  such  speed  that  he 
could  not  stop  within  distance  at  which  he 
could  first  see  it,  he  was  guilty  of  negligence. 

3.  Nbguoercb  «s>186(8)— Dibeotion  of  Yeb- 
DioT— Admission  of  Neolioent  Act. 

When  defendant's  servant  admits  that  he 
did  an  act  which  has  been  held  negligent,  the 
question  of  negligence  need  not  be  submitted  to 
the  Jury. 

Eirror  to  Circuit  Court,  K«it  County;  Wil- 
liam B.  Brown,  Judge.  _ 

Action  by  Lewis  O.  Fischer  against  the 
Michigan  Bailway  Company.  To  review  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  OSTBANDBB,  C.  J.,  and 
KUHN,  BIBD,  MOORE,  STEBBB,  BBOOKE, 
FBIaLOWS,  and  STONE,  JJ. 

Sanford  W.  lAdd  and  Justin  B.  Whiting, 
both  of  Detroit  (Warren,  Cady,  Ladd  &  Hill, 
of  Detroit,  of  counsel),  for  appellant 

Bargef  &  Hicks,  of  Chicago,  111.,  and  Smed- 
ley  &  linsey,  of  Grand  Bapids,  for  appellee. 

BIBD,  J.  On  June  29,  1917,  at  about  10 
o'clock  In  the  evening,  one  of  defendant's  In- 
terurban cars,  known  as  the  "Steamboat  Ex- 
press," operating  between  Grand  Bapids  and 
the  Holland  boat  dock,  collided  with  plain- 
tiffs limousine,  which  was  stalled  on  defend- 
ant's tracks  between  Jenlson  Park  and  the 
Olympia  Pavilion,  at  or  near  Holland.  A 
Jury  In  the  Kent  circuit  court  assessed  ploln- 
tUTs  damages  to  his  automobile  at  the  sum 


of  9906.88.  Defendant  reviews  the  piooeed- 
Inga  and  comidalns  of  the  refusal  of  the  trial 
eourt  to  direct  a  verdict  In  Its  behalf. 

[t]  1.  PlaintifTs  Contributory  Negligence. 
One  of  the  grounds  upon  which  defendant 
based  its  motion  was  tlie  contributory  negli- 
gence Oif  the  driver.  Defendant's  double 
trade  system  extends  along  the  center  of  an 
east  and  west  highway  at  the  point  where 
the  collision  occurred.  Jenlson  Park  lies  at 
the  north  of  the  highway,  and  the  Olympia 
Pavilion  Is  sltnate  on  the  south.  PlalntUTs 
automobile  was  In  the  possession  of  his  broth- 
er, Ed.  Fischer.  He  had  as  his  guests  In  the 
car  two  ladies  and  one  gentlemen.  They 
had  visited  the  Pavilion  and  were  intending 
to  croas  defendant's  tracks  to  reach  the  trav- 
eled part  of  the  highway.  Just  as  the  front 
wheels  passed  over  the  south  rail  of  the 
south  trade,  Flsctwr  killed  his  engine.  The 
oigine  was  soon  started,  but  the  rear  wbeds 
settled  Into  the  dirt  and  sand,  which  had 
been  filled  in  f<»  a  cross-over,  and  he  was  un- 
able to  start  it  While  efforts  wef e  being 
made  to  extricate  the  automobile  the  Steam- 
boat fixpreaa  came  along  and  crashed  into 
tt  From  the  time  the  limousine  became  stall- 
ed until  the  collision  occurred,  variously 
estimated  at  from  10  to  20  minutes,  the  driv- 
er was  actively  engaged  In  trying  to  release 
It.  Friends  came  from  the  Pavilion  and  b^ 
slated  him.  The  ordinary  difficulties  of  re- 
leasing a  4,000-pound  automobile  under  such 
drcumstances  were  considerably  Increased  by 
a  heavy  rainfall. 

Counsel  freely  criticizes  the  conduct  of 
Fischer  and  the  other  occupants  of  the  car, 
but  he  does  not  suggest  what  further  they 
could  have  done  to  avert  the  collision,  except 
to  say  that  Fischer  could  have  made  a  bet- 
ter effort  to  flag  the  car.  As  Fischer  was 
driving  onto  the  south  track,  the  Steamboat 
Express  from  Grand  Bapids  passed  to  the 
west  over  the  north  track,  and  counsel  says 
that  he  knew  it  would  return  from  the  dodc 
in  a  few  minutes,  and  he  should  have  made 
a  better  effort  to  warn  the  motorman.  The 
record  shows  In  this  connection  that  one  Mo- 
ran,  who  was  assisting  Fischer  in  his  effort 
to  release  the  car,  upon  hearing  the  whistle 
of  the  approaching  car,  ran  down  the  track 
about  75  feet  and  swung  his  arms,  but  the 
motorman  paid  no  heed  to  It  The  location 
where  the  collision  occurred  was  well  lighted. 
In  front  of  the  Pavilion  at  the  south,  and  at 
the  entrance  to  the  Park  on  the  north,  there 
were  many  electric  lights.  It  was  a  place 
where  pedestrians  and  automobiles  were 
passing  frequently  In  the  summer  months. 
Fischer  had  little  reason  to  expect  that  a 
motorman  would  ai^roach  a  place  of  tbla 
character  driving  hla  car  at  a  rate  of  speed 
whldi  would  preclude  him  from  stopping  It 
within  a  limited  space.  If  It  became  necessary, 
and  evidently  It  was  a  rule  of  the  company 
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that  cars  Aould  approach  this  place  yfitb  cau- 
tion, as  It  had  posted  warning  signs  along  the 
track  In  that  vicinity,  reading:  "Go  slow." 
"Slow  down."  We  are  of  the  opinion  that 
the  question  whether  Fischer  was  negligent 
In  failing  to  make  a  greater  effort  to  warn 
the  motorman  was  under  aU  the  drcmnstaac- 
es  a  question  for  the  Jury. 

[2,  3]  2.  The  Negligence  of  Defendant  The 
motorman  testified  in  substance  that  on  ac- 
count of  the  storm  he  did  not  see  the  auto- 
mobile until  he  was  within  two  or  three  car 
lengths  of  it,  or  about  120  or  ISO  feet,  that 
when  he  first  saw  the  car  he  was  running  at 
the  rate  of  15  or  20  miles  an  hoar,  and  that, 
running  at  that  rate  of  speed,  it  would  r^ 
quire  400  feet  In  which  to  stop. 

Based  upon  this  testimony,  the  trial  court 
instructed  the  Jury  that  defendant  was  guil- 
ty of  negligence  as  a  matter  of  law  because, 
under  the  motorman's  own  concessions,  the 
speed  of  his  car  was  such  that  it  could  not 
be  stopped  wltliin  the  limit  of  his  Tislon. 
This  conduslOTi  was  rested  on  the  oases  of 
Ablard  v.  D.  U.  R.,  ISO  MIA.  248,  102  N.  W. 
T41,  and  Hlbbler  v.  D.  U.  K.,  ITt  Mich.  368, 
137  N.  W.  719.  It  was  said  in  the  Ablard 
Case  that: 

"It  was  the  duty  of  the  motoneer  to  have 
the  car  under  such  control  as  to  admit  of  its 
being  stopped  after  he  became  able  to  discover 
objects  on  the  track,  and  before  a  collision  with 
such  objects  sboald  occur." 

In  the  Hlbbler  Case  this  rule  was  quoted, 
approved,  and  applied  to  the  facts  of  that 
case.  Counsel  recognizes  the  rule  in  these 
coses,  but  seeks  to  distinguish  them  from 
the  present  one  on  the  ground  that  these 
cases  arose  in  a  city  street,  where  traffic  is 
more  or  less  dense  and  congested,  and  he  ar- 
gues that  conditions  are  different  with  inter- 
urban  railways,  and  therefore  the  rule  should 
not  apply  to  them.  There  is  some  force  in 
this  distinction,  but  the  dUBculty  of  giving 
it  effect  lies  in  the  fact  that  this  court  has 
already  applied  this  rule  to  intemrban  rail- 
ways. Nissly  V.  D.,  J.  &  C.  By.  Co.,  168  Mich. 
676,  131  N.  W.  145,  135  N.  W.  268,  Ann.  Cas. 
1913C,  719. 

In  the  case  dted  a  recovery  was  sought  for 
the  killing  of  a  colt,  which  ran  onto  the 
♦rack  in  front  of  the  car.  Excessive  speed 
was  charged  as  negligence.  It  was  tiiere 
said: 

"This  motorman  was  not  bound  to  anticipate 
that  plaintiff's  horse  would  be  at  large,  or  con- 
cealed behind  a  tree,  and  therefore  owed  no  duty 
to  reduce  his  speed  below  what  would  other- 
wise be  reasonable.  It  is  undeniable,  however, 
that,  if  his  rate  of  speed  was  unreasonably 
great,  it  wonld  t>e  negligent,  and  we  are  of 
the  opinion  that,  if  the  motorman  was  running 
his  car  so  fast  that  he  could  not  have  stopped 
it  within  the  distance  that  this  colt  could  have 
been  seen  upon  a  straight  track,  the  jury  might 
have  been  justified  in  finding  the  speed  unrea- 


sonable. *  *  •  ThlB  tootormaif  was  not 
bound  to  antlci*Bte  that  k  colt  would  be  at 
laice^  and  eome  aoddenly  npon  tUe  track  ao 
sear  that  the  car  oooid  not  be  stopped  in  time 
to  avert  an  aceid^t,  and,  if  his  speed  was  not 
such  as  to  have  precluded  the  stopping  of  the 
car  within  the  distance  that  sach  an  object  could 
have  been  seen  upon  the  track  that  night,  there 
waa  no  negligence.  His  wan  however,  a 
question  for  the  jury"— citing  the  case  of  Gil- 
more  V.  Railway  Co,  153  Pa.  81,  26  AU.  651, 
34  Am.  St.  Rep.  682;  and  NeUia  on  Street 
Railways,  {  615k 

We  must  coneludOk  therefore,  that  this  rule 
applies  to  the  operation  of  Interurban  cars  as 
well  as  to  dty  street  cars. .  The  testimony  of 
the  motorman  concedes  that  he  violated  this 
rule,  therefore  the  action  of  the  court  In 
charging  the  Jury  that  defendant  was  guilty 
of  negligence  as  a  matter  of  law  must  be  sus- 
tained. Had  any  question  of  fhct  been  in- 
volved as  in  the  Nissly  Case,  whidi  was  nec- 
essary to  be  determined  before  the  rule  could 
be  applied,  the  question  would  have  been  one 
for  the  Jury.  When,  however,  the  motorman 
conies  into  court  and  admits  that  be  did  an 
act  which  this  court  has  said  is  a  negligent 
net,  there  Is  no  occaaloa  to  submit  the  ques- 
tion to  a  Jury. 

Counsel  observes  that  this  rule  is  a  harsh 
one  to  apply  to  interurban  traffic,  in  view  of 
the  public  demand  for  rapid  transit.  l%e  fact 
must  not  be  overlooked  that  we  are  dealing 
with  an  interurban  railway  located  in  the 
public  highway,  and  not  one  on  a  private 
right  of  way.  Persons  traveling  on  foot  and 
by  vehicle  have  a  right  to  travel  upon  the 
highway,  and  every  part  of  it,  and  its  use  by 
one  mode  of  travel  must  not  be  sudi  as  to 
endanger  the  safety  of  other  modes  of  travel. 
As  long  as  interurban  companies  are  con- 
tent to  locate  their'  lines  upon  public  high- 
ways, they  must  yield  to  reasonable  regula- 
tions for  One  protection  of  others  who  have 
a  right  to  use  them. 

The  Judgment  must  be  affirmed. 


OGOOSHBVITZ  v.  WAI^AS  et  aL 
(No.  11.) 

(Supreme  Conrt  of  Michigan.    Dec.  27,  1918.) 

1.  Vendor  and  Pubchaseb  *=»134(4)  —  Ti- 
tle "to  Bjdaltt— OiiOUD  OK  Tttlb— BUILD- 
INO  Restbtctions. 

Building  restrictions  constitute  a  cloud  up- 
on the  title  to  real  estate. 

2.  Vendob  and  Pobchabkb  *s>14ft— Slrm- 
ciENCY  OF  Title— Waivkb  of  DsnccTS. 

Where  the  purchaser  of  realty  under  a  con- 
tract providing  for  dear  title  refused  to  per- 
form because  a  dear  title  waa  not  shown  and 
elcded  to  have  the  Initial  payment  returned, 
he  was  not,  upon  the  seUer's  refusal  to  return 
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the  iMyniat  amd  iaaiateBO*  thst  ke  was  baand. 
precluded  from  lubBeguently  WAivlBg  tb»  de* 
feet  in  the  title  aftd  iiuisting  on  siiwific  per- 
formaiKe. 

S.  Vendor  and  Pubchaskb   «=3l88— Tim  o» 

PeBFOBJCANOB— DBrAOI.T    BY    BXUJEB. 

Where  a  contract  for  the  psrctlaae  of  land 
itroTidea  lor  perfonnaB«e  withia  30  daya,  the 
purchaser  did  not  forfeit  his  initial  payment 
because  of  failure  to  complete  the  sale  within 
30  days,  where  the  seller  failed  to  offer  a  clear 
title  as  required  by  the  contract/  the  default 
being  the  sdlei'a  and  not  tke  pu/dhaaer's. 

Appeal  from  Circuit  Couru  Wayne  Coun- 
ty, In  Chancery;  Frank  H.  Snepherd,  rfudge. 

Suit  by  Isaac  OgooAevltx  flgainat  iinr- 
tln  Warljas  and  another  for  speclflc  per- 
formance' of  a  land  eoritraet.  Decree  for  de- 
fendants denying  speclflc  x>ertormance,  btit 
requiring  the  return  of  the  iBitial  payment, 
and  plaintur  aspwle.  Beversed  and  ren- 
dered. 

Argued  befora  BIRD,  SKKMBE,  KrGBBH. 
BROOKE,  FELLOWS,  STONE,  aod  KUHM, 
JJ. 

WlUlam  rriedsum,  of  Detroit,  for  appel- 
lant. 
Felix  A.  Doft«oh,  of  Detroit,  for  appellees. 

BIRD,  J.  Defendants  entered  isto  a  writ- 
ten contract  with  plaintiff,  agreeing  to  sell 
to  him,  upon  land  contract,  certain  real  es- 
tate situate  on  the  north  side  o£  Ferry  ave- 
nne  between  Bastings  and  B^vard  streets, 
in  the  cdty  of  Detroit,  for  the  sum  of  (10,000. 
Two  hundred  dollars  was  paid  when  the 
agreement  was  executed,  and  a  further  pay- 
ment of  $2,300  was ,  to  be  made  when  the 
fand  contract  was  executed.  Further  provi- 
sions of  the  agreement  were: 

"FoBseMloa  of  premises  to  be  given  only  when 
this  deal  is  closed  on  or  abovt  thirty  days  from 
date  hereof.  Purchaser  is  to  receive  a  Button 
or  Union  Trust  Company  abstract,  brought 
down  io  date,  showing  clear  title  extended  to 
date  of  the  present  time.  This  agreement  is 
not  assignable.  Said  deposit  to  be  forfeited 
if  purchaser  fails  to  complete  agreement  on  his 
part  on  or  before  thirty  days  from  date  hereof." 

The  agreement  was  signed  on  January  6, 
1916.  On  January  18th  the  abstract  was 
delivered  to  plaintiff.  On  January  2Sth 
plaintiff  advised  defmdaats,  by  letter,  that 
several  defects  in  the  title  were  shown  by 
the  abstract,  the  principal  and  serious  one 
being  certain  building  restrictions  to  which 
the  property  was  subject  Attention  was 
called  to  t&e  agreement  that  he  was  to  have 
an  abstract  showing  clear  title,  and  suggest- 
ing that  on  account  of  the  failure  of  the 
abstract  to  show  clear  title  his  payment  be 
returned.  F<dlowlng  this,  several  conversa- 
tions were  had  over  the  telephone  by  the  at- 


tocneys  representing  the  toflpeottre  psxtles, 
but  at  .the  trial  they  were  Mt  «gr«ed  as  to 
what  was  said.  It  is  suffldBBt,  however,  to 
say  diat  defendants  setused  to  retsm  the 
(aOO,  but  finally  offered  to  returo  $100,  keq^ 
log  the  balaaoe  to  cover  tbeU  expense  and 
tronbie.  Plaintlfl  woald  not  agree  to  thia, 
and  wrote  defendants,  on  March  ITth,  thatt 
having  failed  to  return  his  money,  ha  as- 
sumed they  elected  to  hold  him  to  his  con- 
tract, and  therefore  he  would  deem  himself 
botud  by  .the  terms  thereof,  and  followed 
this  with  a  demand  that  the  defendants  per- 
form the  agreement  on  their  part  and  deliver 
to  him  a  land  ooatract,  at  the  same  time 
aff«rbic  to  p^y  the  $2,300  In  accordance  with 
the  agreement  Defendants,  tn  reply  to  this 
letter,  then  took  the  ground  titat  plaintiff 
had  repudiated  bis  contract  on  January  25th, 
and,  wfaUe  they  would  not  concede  that 
plaintiff  was  entitled  to  the  return  of  his 
money,  they  would,  in  the  interest  of' a  set- 
tlement, return  $100  of  it  Plaintiff  being  un-. 
willing  to  accept  this  settlement,  on  April 
27th  tendered  the  defendants  $2,500  in  cash, 
and  requested  a  land  contract  in  accordance 
with  the  agreement.  Defendants  refused 
to  comply  with  the  request,  and  plaintiff  filed 
this  blU  to  specifically  enforce  the  contract 

The  chancellor  denied  the  relief  of  speclflc 
performance,  but  gave  plaintiff  a  decree  for 
$200,  the  «raouat  of  the  initial  payment 

[1]  It  does  not  appear  to  be  denied  that 
tiie  abstract  showed  that  the  premises  were 
subject  to  certain  building  restrictlona  It  is 
undoubtedly  true,  as  plaintiff  urges,  that 
building  restrictions  constitute  a  cloud  upon 
the  title.    30  Cyc.  1500,  and  cases  cited. 

When  fhls  sltrrattoh  developed  tt  was  the 
duty  of  defendants  to  do  one  of  two  thlngst 
either  get  the  bnlMUng  restrictions  released, 
or  return  plaintiffs  payment  to  Mm.  Plain- 
tiff suggested  they  return  Ws  money,  but  de- 
fendants refused  to  do  so,  and  denied  that 
he  was  entitled  to  It,  thereby  dalmlng,  by 
Implication  at  least,  that  he  was  still  bound 
to  perform.  While  matters  stood  In  this 
wise,  and  before  defendants  had  acquiesced 
in  plaintiff's  election,  he  advised  Oiem  in 
writing  he  would  waive  the  defects,  and 
would  deem  himself  bound  by  the  contract 
This  then  placed  the  parties  back  in  the  po- 
sition where  both  were  bound  to  lierform 
the  contract. 

[2]  But  coimsel  says  that  plaintiff  re- 
pudiated the  contract  on  January  25th,  and 
he  could  not  thereafter  insist  on  defendants 
performing  it.  True,  he  elected  to  have  a 
return  of  his  mcmey,  as  he  had  a  right,  as 
the  abstract  did  not  show  a  clear  title,  but 
by  reason  of  defendants'  Insistence  that  he 
was  bound  by  his  contract,  he  waived  the 
defects,  and  advised  them  that  he  would 
accept  a  conveyance  subject  to  the  defects. 

[3]  It  Is  also  argued  that  plaintiff  did  not 
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perform  vltbin  30  days,  and  tbat  time  was 
of  tbe  essence  (rf  tlie  contract,  and  therefore 
he  is  not  entitled  to  spedflc  performance. 
The  contract  provided  that  he  was  to  for- 
feit the  payment  only  In  the  event  that  he 
failed  "to  complete  the  agre«nent  on  his 
part  within  thirty  days."  The  plaintiff  was 
not  In  default.  The  defendants  were  in  de- 
fault. This  being  true,  plaintiff  had  a  rl«1it 
to,  and  did,  waive  the  defects,  and,  after  so 
doing,  he  had  a  right  to  Insist  upon  a  per- 
formance by  defendants.  Anderson  v.  Ken- 
nedy, 81  Mich.  467,  16  N.  W.  818;  86  Cyc. 
746. 

In  view  of  tbe  fact  that  plaintiff  Is  vrllllng 
to  acc^t  a  OMiveyance  of  the  pronlaes  sub- 
ject to  the  building  restrictions  and  subject 
to  any  other  defects,  we  think  the  contract 
should  be  enforced  as  prayed. 

The  decree  will  be  reversed,  and  one  en- 
tered in  conformity  with  this  opinion,  with 
costs  lo  plaintiff. 


TOTJNG  V.  PHILLIPS  et  aL    (No.  13.) 
(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  S^-txa  «=»479(1)  —  CoNumoNAL  Sauk  — 

CONTBACTft— BBKACB— £:LECTI0N     OF     REIOC- 

niES. 
Sdler  on  conditional  sale  contract,  upon 
buyer's  failure  to  make  payments  in  accordance 
with  contract,  may  retake  property,  or  may  sue 
upon  contract  and  recover  judgment  for  the  un- 
paid purchase  money. 

2.  SaLXB  «=»477(4)   —  CONDITIOITAI.  Saixs  — 

'    Bkeaoh  bt  Buteb— Action  on  C!ontbact. 

Seller's  electi<m  to  bring  action  for  unpaid 
purchase  money  on  buyer's  failure  to  make  pay- 
ments in  accordance  with  conditional  sale  con- 
tract makes  such  sale  absolute. 

3.  Saixs  «=s>450— "Oondixionai,  Salk." 

Agreement  for  sale  of  a  chattel  'under  which 
bnyer  is  given  immediate  possession,  but  title 
remains  in  seller  until  purchase  price  is  fully 
paid,  is  a  "conditional  sale." 

DEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condi- 
tional Sale.l 

4.  Sales    «=>465— Coroitiohai.    Saixs— Ke- 

COBDINO. 

A  contract  for  the  sale  of  personal  property, 
under  which  seller  retains  title  until  purchase 
money  is  paid  in  full,  but  gives  buyer  immedi- 
ate possession  of  property,  being  a  conditional 
sale  contract,  is  not  required  to  be  recorded  un- 
der Comp.  Laws  1915,  {  11988. 

5.  Chattel  Mobtgaoes  <8=»6  — Conditional 
Sale  Contract. 

Where  intention  of  parties  was  not  to  create 
a  conditional  gale  contract,  but  to  make  an  ab- 
solnte  sale  with  retention  of  title  by  seller  eim- 
ply  for  security,  the  instrument  is  a  "chattel 


mortgage,"  and  as  audi  most  be  Mowded  under 
Comp.  Laws  1916,  {  1198& 

PESd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Chattel 
Mortgage.] 

e.  Chattel  Hobtoagks  «=»129— Title. 

The  title  to  property  upon  which  a  chattel 
mortgage  is  ^ecntcd  does  not  pass  to  mortgagee, 
but  remains  in  mortgagor. 

7.  Sales    9=>466— Constbdction — Intention 

or  PABTias— CoNDITIOiNAL  SALE. 

An  instrument  purporting  to  reserve  title  in 
seUer,  and  also  to  give  seller  right  of  action  to 
recover  the  debt  without  passing  title,  will  be 
construed  to  m|ike  an  absolute  sale  with  the 
reservation  of  a  lien  by  way  of  security;  the 
two  provisicHis  being  inconsistent. 

Error  to  Clrcolt  Court,  Wayne  County; 
Frank  D.  M.  Davis,  Judge. 
On  r^eartng.    Affirmed. 
For  former  opinion,  see  168  N.  W.  649. 

Argued  before  KCHN,  BIBD,  MOORE, 
STEEBE,  BROOKE,  FELLOWS,  and 
STONE,  JJ. 

Thomas  G.  Long,  Stevenson,  Carpenter, 
Bntzel  &  Backus,  and  Barbour,  Field  &  Mar- 
tin, all  of  Detroit,  for  appellant 

Welsh,  Bebout  &  Kahn,  of  Detroit,  for  ap- 
I)ellee8. 

William  Van  Dyke,  of  IDetroit,  for  MicU- 
gan  Furniture  Dealers. 

KTTHN,  J.  The  motion  for  rdiearlng  was 
granted  in  this  case  because  of  the  claim 
made  that  the  tests  annonnced  in  Atkinson 
V.  Japlnk,  188  Mich.  335,  152  N.  W.  1078, 
were  wrongly  applied  to  the  contract  here 
in  question,  and  that  the  rule  announced  Ui 
the  opinion  In  this  case  was  In  conflict  with. 
previous  adjudications  of  the  law  of  con- 
ditional sales  by  this  court  Coonad.  rep- 
resenting other  interests  than  thoae  immedi- 
ately Involved  have  been  permitted  to  file 
briefs  as  amid  curife,  and  the  various  con- 
tentions advanced  by  counsel  have  been  fully 
argued  and  ably  briefed.  In  our  opinion, 
however,  the  presentation  of  the  entire  mat- 
ter calls  upon  us  rather  to  determine,  not 
whether  the  present  case  was  correctly  de- 
cided, but  whether  or  not  tbe  tests  to  be  ap- 
plied as  set  forth  in  Atkinson  v.  Japlnk, 
were  correctly  announced. 

[t-7]  The  language  of  the  various  forms  of 
conditional  sale  contracts,  which  are  in 
everyday  nse  by  business  houses,  varies,  but 
the  underlying  idea  of,  and  the  objects  and 
purposes  to  be  accomplished  by,  all  of  these 
different  forms  of  contracts,  are  stated  by 
couxLsel  in  their  brief,  in  tbe  main  i»operly, 
we  think,  and  which  we  quote,  Mrlth  certain 
modifications,  as  fellows: 

"A  conditional  sale,  as  that  term  Is  used  and 
understood   in   the  alMra  of  business,  is   an 
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agreement  far  the  •alig  of  an  artlde  of  Aeecban- 
<lim  or  other  chattel  in  which  the  vcBdee  imder- 
takes  to  pay  Oe  price,  and  poHesiion  of  the 
article  or  diattel  is  immediately  riven  to  the 
Tcndee;  bat  the  property  inr^bat  is,  the  title 
to— the  same  ia  not  to  pass  to  the  vendee  until 
the  purchase  price  is  fully  paid." 

Tf,  under  such  a  pure  conditional  sale  con- 
tract, the  vendee  falls  to  make  the  payments 
In  accordance  therewith,  the  vendor  can  Im- 
mediately exercise  his  right  to  take  the 
property,  or  he  may  sue  upon  the  contract 
and  recover  Judgment  for  the  unpaid  pur- 
chase money;  but  by  taking  the  latter  posi- 
tion he  makes  such  sale  absolute,  In  accord- 
ance with  the  decision  in  Button  v.  Trader, 
75  ifich.  295,  42  N.  W.  834.  We  may  assume, 
then,  that  iC  the  contract  simply  attempts  to 
do  what  Is  set  forth  in  this  definition,  there 
can  be  no  question  that  the  instrument  is  a 
conditional  sale,  and,  under  our  recording 
laws,  would  not  have  to  be  recorded.  But 
wh&x  it  becomes  evld«it  from  the  instrument 
itself  that  It  was  the  intention  of  the  par- 
ties not  to  create  a  pure  conditional  sale 
contract,  but,  as  was  said  to  Atkinson  y. 
Japlnk,  that  the  title  to  the  property  was 
retained  In  the  vendor  simply  for  securi- 
ty, thereupon  the  instrument  loses  its  char- 
acteristics as  a  pure  conditional  sale,  and  in 
reality  becomes  a  "conveyance  intended  to 
operate  as  a  mortgage  of  goods  and  chat- 
tels," and  must  be  recorded  according  to  the 
terms  of  the  recording  statute.  Section 
Ue88,  Comp.  Laws  of  1915. 

We  may  have  been,  perhaps,  unfortunate 
In  the  use  of  certain  language  In  saying 
that  the  title  Is  reserved  for  security  only, 
because,  under  the  present  theory  of  a  chat- 
tel mortgage,  the  title  to  the  property  re- 
mains in  the  mortgagor,  and  the  giving  of 
the  instrument  does  not  transfer  title.  Peo- 
ple T.  Bristol  35  Mich.  S3;  Orove  v.  Wise, 
38  Mich.  MB;  Brink  t.  Freoff,  40  Mich.  613; 
Cadw^  v.  Pray,  41  Mich:  a07,  2  N.  W..62; 
Haynes  v.  Leppig,  40  Mich.  Q02 :  Wilson  v. 
Montagoe,  57  SOch.  840,  24  N.  W.  861;  Cor- 
'  bett  T.  Littlefield,  84  Mich.  86.  47  N.  W.  581, 
11  L.  R.  A.  96,  22  Am.  St  Rep.  681.  So  that 
the  giving  of  an  instrument,  in  form  pur- 
porting to  reserve  title  in  the  vendor,  where 
the  intent  of  the  parties  is  ttie  giving  of  se- 
curity. Is  in  realtty  tlie  making  «f  an  abso- 
lute sale  with  the  Totentlon  Of  a  lien  by  way 
of  security;  It  may  be  conceded  that  the 
state  of  the  law  was  somewhat  confusing 
before  the  deotsion  in  Atkinson  v.  Japhik, 
supra,  and  it  may  be  difflcuH  to  harmonize 
the  various  decisions  of  the  court  on  this 
question,  such  as  TuUer  v.  Byrne,  102  Mich. 
461,  60  N.  W.  980,  and  American  HarTow  Co. 
V.  Deyo,  134  Mich.  639,  96  N.  W.  1035;  but 
with  the  tests  s6  clearly  announced  In  the 
Atkinson  Case,  tt  seems  to  us  that  there 
should  be  no  difficulty  encoontered  In  at- 


tewi>ttiig  to  determine  the  characiBr  of  any* 
of  this  class  of  Instruments  by  ai^lylng  tiie 
tests  tke)-eln  set  forth. 

We  think  that  decision  aunounced  a  rule 
and  tests  which  can  be  readily  applied,  and 
was  of  distinct  value  because  of  that  fact 
If,  of  the  two  elemeats,  reservation  of  title 
and  the  right  to  maintain  an  action  to  re- 
cover the  debt,  the  latter  is  missing,  there  is 
no  inconsistency,  and  such  a  contract  an- 
swers to  the  applleatlon  of  test  1  by  remain- 
ing within  that  test  and  the  conclusion  may 
be  immediately  drawn  that  there  was  no  in- 
tention to  make  an  absolute  sale  with  the 
reservation  of  lien  by  way  of  security. 
Such  a  contract  becomes  a  pure  conditional 
Sale,  under  which  the  goods  can  be  retaken 
by  the  vendor,  even  from  third  parties,  and 
the  vendor  may  still  have  an  action  for  dam- 
ages for  breach  of  contract  against  his  ven- 
dee* If  he  has  suffered  any  such  damage. 
But  if  the  Instrument  purports  to  reserve  ti- 
tle, and  to  give  a  right  of  action  to  recover 
the  debt  without  passing  title,  the  two  being 
Inconsistent  according  to  the  test  in  Atkin- 
son v.  Japlnk,  It  must  be  concluded  that  the 
intent  of  the  parties  was  to  make  an  abso- 
lute sale  with  the  reservation  of  a  lien  by 
way  of  security.  • 

Being  of  the  opinion  that  the  case  was 
properly  decided  according  to  the  rules  an- 
nounced in  Atkinson  v.  Japlnk,  it  follows 
that  we  cannot  arrive  at  any  different  result 
than  heretofore  announced,  and  the  Judgment 
Is  therefore  affirmed. 


ROWB  v.  BfTBRS.     (No.  98.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  IilBSL  AND  Blandeb  4=»110(3)— Bvidbnci 
— Chabacteb. 

In  slander  action  for  damages  tor  being  call- 
ed "Nick  Myers'  old  whore,"  defendant  cannot 
show  in  justification  that  plaintiff  was  intimate 
with  Sylvester  Loop  12  years  before  meeting 
Myers,  being  Voo  remote,  where  tliere  was  no 
evidence  to  show  a  continuance  of  such  act  or 
like  acts. 

2.  Libel  and  Sjuandeb  $=3llO(3)— Jttstifica- 
TioN— Evidence. 

In  slander  action  for  damages  for  being 
called.  "Nick  Myers'  old  whore,"  defendant  in 
JuBtification  should  have  been  allowed  to  show 
that  plaintiff  and  M.rer8  were  at  a  certain  time 
found  in  a  comproihisiiig  position. 

3.  LiBEX.    AND     SlANDEB    «=»1],0(3)— REPUTA- 
TION or  D^IF^MED  PItBSON— EVIDEKOE. 

Tn  slander  action  for  d^amages  'for  being 
called.  "Nick  Myers'  old  whore,"  defendant 
could'  not  show  a  particular  act  Of  Intercourse 
between  plaintiff  and  Myers  for  the  purpose  of 
proving  plalntifTs  character.' 
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4.  hlBtX.  AlfD  SUlNDEB  «s>1M(S>— ESmWROB 
— OrBKB  Sl^NPSBOlW  WOBDS— MaUCK. 

In  alander  action,  the  plaintiff,  after  prov- 
ing the  words  alleged,  may  give  in  eridence 
other  Rlanderotu  words  of  like  import  to  show 
malice. 

6.  LiBIX    AND    SlANDEB    «a»110{^— JUSSIR- 
OATZON— BVIDKHOI}— BJEFXTTATION. 

In  slander  case,  where  defendant  called 
plaintiff  "Nick  Myers'  oldl  whore,"  admitted 
the  slanderous  statement  in  a  plea  of  justifi- 
cation, and  attempted  to  prove  that  plaintiff 
had  sexual  intercourse  with  Myers,  evidence 
of  the  good  character  of  plaintiff  was  admissi- 
ble. 

6.  LlBKL  AND   SlANDBB  «=>7(16)— "WHOBE." 

▲  "whore,"  in  the  law  of  slander,  is  a  wo- 
man who  practices  illicit  sexual  intercourse, 
either  for  hire  or  to  gratify  a  depraved  passion 
(citing  Words  &  Phrases,  1st  Series,  Whore). 

[E3d.  Note.— For  other  definitions,  see  Wards 
and   Phrases,    Second    Series,   Whore.] 

7.  LlBKL  AND  Slandkb  4=3ll6— Damaoes. 

While  no  precise  rules  can  be  laid  down  for 
the  ascertainment  of  damages  in  a  slander  case, 
yet  they  ihall  be  compensative  in  character 
for  injury  to  feelings,  humiliation,  disgrace,  and 
the  actual  damage  from  the  injury  itself. 

5.  Libbl  and  Siandeb  «s>121(2)— Daxaoss 
—Amount. 

In  a  slander  action,  $5,000  damages  for  be- 
ing called  "Nick  Myers"  old  whore"  was  exces- 
sive, where  the  pubUcation  was  very  restricted, 
and  plaintiff,  who  was  60  years  of  age,  was  not 
shown  to  have  suffered  in  her  social  position. 

Error  to  Circuit  Court,  Genesee  County; 
Fred  W.  Brennan,  Judge. 

Action  by  Ida  E2.  Rowe  against  Martha  E. 
Myeirs.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  new  trial 
granted. 

Argued  before  KTJHN,  BIRD,  MOORE, 
STBERE,  BROOKE,  FBLIjOWS,  and 
STONE,  JJ. 

Clarence  A.  Cameron  and  Farley  &  Selby, 
of  all  Flint,  for  appellant. 

Brownell  &  McBride,  of  Flint,  and  Warner 
&  Baudabaugh,  of  Lansing,  for  appellee. 

KUHN  J.  This  Is  an  action  for  slander. 
The  plaintiff  1h  a  woman  60  years  of  age,  and 
it  is  her  claim  that  on  the  30th  day  of  June, 
1917,  on  a  public  street  in  the  city  of  Flint, 
and  in  the  presence  and  bearing  of  other 
persons,  the  defendant  called  ber  "Nick 
Myers'  old  whore,"  The  defendant  filed  a 
plea  of  the  general  iasae  and  gave  notice  of 
justification.  The  trial  resulted  In  a  ver- 
dict for  the  plaintiff  in  the  sum  of  ?5,000. 

[1]  1.  The  defendant  sought  to  show,  un- 
der her  plea  of  justification,  that  the  plain- 
tiff, before  she  was  divorced  from  her  hus- 
band In  189d,  and  while  she  was  living  with 
him  in  the  township  of  Floebing,  Genesee 


connt7i  was  latlnatc  and  gnlltjr  of  adnlta? 
with  one  Sylveater  Loop.  Thla  teetlmaar  was 
ruled  out  b j  the  trial  Jvdge  We  think  that 
this  character  testtmony  wbldi  was  oBetti 
was  too  remote  to  warrant  its  admission,  be- 
cause there  was  no  evidence  offered  by  the 
defendant  to  show  a  continuance  of  the  act 
or  like  acts  from  1899  until  she  became  ac- 
quainted with  Nick  Myers,  the  husband  of 
the  defendant,  in  1911. 

[2,  3]  It  1b  further  claimed  that  the  court 
erred  in  not  permitting  the  witness  Harry 
Wethered,  one  of  the  witnesses  for  the  de- 
fendant, to  answer  the  following  question: 
"Q.  What  position  have  you  seen  them  in 
there  Mrs.  Rowe  and  Mr.  Myers,  in  the  real 
estate  office?"  The  relations  of  the  plaintiff 
with  Nick  Myers,  the  husband  of  the  defend- 
ant, were  very  pertinent  In  this  Inquiry,  for 
the  reason  that  the  defamatory  words  com- 
plained of  charged  the  crime  of  adultery  with 
the  said  Nick  Myers.  In  our  opinion  the 
witness  should  have  been  allowed  to  answer 
this  question,  as  it  seemed  to  be  an  ^ort  on 
the  part  of  the  defendant  to  prove  the  truth 
of  the  very  charge  which  she  made  against 
the  plaintiff.  It  is  clear  that  under  the  au- 
thority of  Smttley  v.  Plncb,  148  MIA.  670, 112 
N.  W.  686,  the  evidence  was  not  admissiirfe 
for  the  purpose  of  proving  plalntUTs  diar- 
acter ;  but  we  do  think  that  the  evidence  was 
admissible  tar  the  purpose  of  sbowlng  the 
truth  of  the  slanderous  stat«iiait 

[4]  2.  The  second  conteatlon  of  appellant's 
counsel  is  ttiat  the  eourt  erred  In  permitting 
the  witness  Homer  J.  McBride  to  testify  as  to 
what  occurred  In  his  office,  the  testimony 
showing  that  at  that  time  Mr&  Myers  called 
Mrs.  Rowe  names  of  the  same  nature  as  the 
ones  she  is  alleged  to  have  called  Mrs.  Rowe 
<Mi  other  occasions  and  for  whldi  this  action 
to  brooght.  We  think  this  evidence  was  ad- 
missible to  show  malice  on  the  part  of  the 
defendant.  See  LeonaTd  v.  Pope,  27  Mich. 
145;  Fowler  v.  Gilbert,  38  Mich.  292;  CadweU 
T.  Corey,  01  Mich.  340,  51  N.  W.  888;  Slmoos 
▼.  Bumham,  102  Midi.  190;  and  Eh'ertaart  v. 
ante,  208  Mich.  115,  168  N.  W.  962.  By 
these  autborities  It  seems  to  lie  well  set-* 
tied  tliat  In  an  action  for  alander  the  plain- 
tiff, after  provtag  the  words  allied,  may 
givv  in  evidence,  other  standerous  words  of 
like  Import  to  Aaw  malice,  or  may  altow  a 
repetltlen  of  the  slander  In  aggravation  of 
damages;  nor  does  the  rule  Umlt  die  evidence 
to  verbatim  repetltloas,  but  idlowa  proof  of 
substantially  similar  slaodow,  llk^  to  make 
the  same  Irapresslon  in  the  community.  We 
are,  therefore,  of  the  ofAnion  that  there  was 
no  error  in  admitting  this  testimony. 

[i]  3.  It  is  next  alleged  that  the  court 
erred  Ui  allowing  tbe  plaintiff  to  Introduce 
evidence  tending  to  show  her  good  reputation 
as  to  chastity  and  morality,  when  under  previ- 
ous rulings  of  the  court  zu>«vldeiM)e  bad  been 
admitted  on  the  part  at  the  defendant  to 
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show  tbat  the  plaindA  bad  a,  t>ad  rei>Qta,tk>n 
In  that  respect;  and  the  caae  of  KovacB  ▼. 
Mayoraa,  1T6  Midi.  682.  690,  141  N.  W.  662, 
665,  l8  relied  upon,  where  ttats  coort  said,  In 
the  i^lnloa  written  hy  Mr.  Justice  Stone: 

"Hie  rule  that  defendant  laay  show  the  geo' 
eral  bad  reputation  of  the  plaiatiff  in  an  action 
of  this  nature  doei  not  permit  the  plaintiff,  In 
the  firat  Initanoe,  to  open  the  dow  by  general 
evidence  tending  to  show  hia  good  reputation. 
We  think  the  court  was  in  error  in  admitting 
this  testimony." 

Counsel  for  appdiee  admit  that  thla  atate- 
ment  of  the  rule  la  correct,  bat  It  U  coa- 
teuded  and  nrged  that  hy  filing  the  plea  ot 
jTiatiflcatlon  the  defendant  aaaalta  the  repu' 
tattoo  of  the  plaintiff,  and  that  thia  amounta 
to  a  general  attack,  which  pennlta  the  plain- 
tiff to  rebut  the  attack  by  offering  eridoice 
to  show  her  good  reputation,  and  that  there- 
fore the  case  falls  under  the  mie  announced 
in  Smltley  v.  Pinch,  supra,  that  where  de^ 
fendant  has  submitted  testimony  tending  to 
ahow  platnturs  general  npntatlon  for  chasti- 
ty to  be  btid,  the  iiialntlff  thBrcupoo  can  rebut 
this  evldeaoa  by  other  evideBoe  to  ataov  good 
r^Hitation.  Mr.  Ohamberlayne  In  his  work 
The  Modem  Law  of  Evidence,  f  B281,  vol.  4, 
says  with  reference  to  this  nde: 

"Elvidence  of  the  good  character  of  the  plain- 
tiff in  an  action'  for  Ubel  or  slander  haa  fre- 
quently been  received  where  the  alleged  slan- 
derous words  charged  a  crime,  and  the  defend- 
ant pleaded  justification,  as  that  the  words  sDo- 
ken  were  true.  The  evidence  baa  been  receiv- 
ed even  where  the  alleged  slanderous  words  did 
not  charge  a  crime.  Where  n«  justification  is 
pleaded,  or  where  a  jnatificatiob  la  pleaded,  but 
no  evidence  offered  nnder  the  plea,  the  eivideooe 
is  rejected." 

In  the  case  before  ns  we  hare  the  plaintiff 
diarged'  with  a  crime,  and  Justlflcation  is 
pleaded,  and  an  attempt  wa6  made  by  evi- 
dence under  the  plea  to  prove  the  charge. 
The  rule  Is  also  referred  to  In  the  case  of 
Fahey  v.  Crotty,  63  Mich.  383,  388.  29  N. 
W.  876,  87S  (6  Am.  St.  Rep.  305),  where  it  is 
said: 

"In  civil  actimask  with  the  exception  of  those 
cases  where,  by  the  pleadings,  the  character  oC 
the  party  is  put  in  issue,  the  weight  of  authori- 
ty is  against  the  adndssibility  of  such  testi- 
mony to  rebut  imputations  of  misconduct  or 
fraud ;" 

— and  a  great  number  of  cases  are  dted.  On 
an  examination  of  the  record  and  briefs  ot 
the  case  of  Kovacs  v.  Mayoras,  supra,  we  are 
satisfied  tilat  it  is '  easily  distinguishable 
from  this  case,  because  in  that  case,  in  the 
notice  given  under  the  irteo,  the  defendant 
denied  that  the  article  alleged  in  the  plain- 
tiff's declaration  ^ould  be  construed  as  al- 
leged tn  the  declaration,  and  denied  each  and 
every  Innuendo  alleged  In  the  plaintiffs 
declaration,  and  Insisted  that  under  the  plea 
of  the  g«ieral  issue  the  article  as  printed 


and  pabUsbed  In  his  new^taper  mentioned  la 
the  declaration.  Is  true  in  the  ordinary  mean- 
ing and  generally  acc^>bed  sense  thereof. 
It  Is  therefore  seen  that  the  defendant  did 
not  admit  in.  that  case  any  libelous  article, 
and  the  pleadings^  therefore,  did  not  charge 
the  plaintUC  with  anything  which  was  con- 
ceded to  have  been  litteloua.  Here  the  plea 
of  Justification  admits  the  slanderous  state- 
ment and  seeks  to  Justify  ifag  truth.  We  are 
of  the  opinion  that  there  was  no  error  in  ad- 
mitting the.  testimony  complained  of. 

[I]  4.  Defendant's  counsel  prefeirred  the 
fallowing  request  to  diarge: 

"I  fnttfaer  charge  ^ou  that  a  whore  is  a 
wotMn  Who  ptacticea  iUidt  senal  intwcenrse, 
either  for  hire  or  reward,  or  to  gratify  •  de- 
praved passion." 

The  trial  Judge  In  his  charge  gave  a  part 
of  this  request  In  Us  exact  language,  but 
eliminated  therefrom  the  words,  "or  to  grat- 
ify a  depraved  passion,"  and  It  is  here  urg- 
ed that  the  defendant's  request  on  this  sub- 
ject should  have  been  given  without  modifi- 
cation. It  Is  the  claim  of  the  defendant  that 
the  Jury,  might  have  been  led  into  the  belief 
that  It  was  necessary  for  tliem  to  find.  In 
ordtei  to  oon^der  the  defendant's  Justiflca- 
cation,  .that  Nick  Myers  had  paid  the  plain- 
tiff money  or  given  her  reward.  While  we 
are  not  prepared  to  say  tbat  under  the  dr- 
cumstances  of  this  case  we  would  reverse  the 
case  l>eoause  of  this  alleged  error.  In  view  of 
the  fact  that  we  have  conduded  to  send  the 
case  back  f^  a  new  trial  we  should  say  that 
we  think  that  the  covt  might  better  have 
given  the  request  tm  preeoated,  whldi  gives 
the  definition  as  accepted  by  the  lexicograph- 
ers in  its  most  general  meaning.  See  Words 
and  Phrases,  vol.  8,  p.  7456;  40  Cyc.  933. 

[7,  S]  5.  It  is  next  urged  that  the  verdict 
is  excessive,  and  that  the  amount  arrived  at 
must  be  the  result  of  passion,  prejudice,  or 
bias  on  the  pert  of  the  Jury.  The  amount  of 
the  verdlKTt  is  not,  in  its  nature,  susceptibla 
of  mathematical  computation,  and  rested  nec- 
essarily on  the  Judgment  and  discretion  ot 
the  Jury;  but  in  this  case  there  were  no  spe- 
cial damages  alleged  and  proved,  there  were 
no  special  circumstances  shown  In  aggrava- 
tion of  damages,  and  the  only  persons  who 
were  shown  to  have  heard  the  defamatory 
words  complained  at  were  Mi%  Ida  Merrill 
and  William  Bliss.  WliUe  it  is  true  that  in 
cases  of  slander  no  precise  rules  can  be  laid 
down  for  the  ascertainment  of  damages,  yet 
it  is  the  theory  of  the  law  that  In  such  cases 
damages  shall  be  compensative  In  character, 
and  it  has  been  bdd  that  such  damages  may 
be  awarded  as  to  properly  compensate  the 
plaintiff  for  injury  to  feelings,  humiliation, 
and  disgrace,  and  the  actual  damage  from 
the  injury  Itself.  We  have  carefully  examin- 
ed this  record,  and  when  we  take  into  consid- 
eration the  very  restricted  publlcatloo  of  the 
alleged  defamatory  words,  the  age,  sodal 
position,  and  character  of  the  plalntlflC,  and 
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It  not  being  shown  that  her  social  podU<m 
was  In  any  way  Impaired  on  acconnt  of  the 
defamatory  words,  or  that  she  was  riiunned 
by  her  neighbors,  we  have  come  to  the  con- 
clnsion  that,  consdously  or  unconsciously, 
some  oth^  element  must  have  entered  Into 
the  minds  of  the  Jury  than  a  dertre  simply 
tocompensateher  for  the  injury  alleged.  We 
think  the  trial  Judge  erred  in  not  granting 
a  new  trial  on  the  ground  that  the  verdict 
was  excessive. 

6.  Some  complaint  is  also  made  that  the 
charge  ot  the  court  was  argumentative,  but, 
upon  examination  of  the  whole  charge,  we 
are  satisfied  that  tlie  issues  invcdved  were 
fairly  and,  <dearly  statied  to  the  Jury,  with 
proper  instructiona  as  to  the  law  applicable 
thereto,  and  that  the  charge  was  not  subject 
to  the  criticism  made  of  it 

However,  for  the  errors  above  referred  to, 
the  judgment  is  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant 


KEMPEB-THOMAS  CO.  v.  DEITZ  et  al. 
(Supreme  Court  «f  Michigan.    Dec.  27,  1918.) 

1.  Salks  «=3355(1)  —  AcnoN  roB  Pbicb— 
Pleasinq. 

Action  may  be  brought  in  assimiput  for  pur- 
chase price  of  merchandise  without  specially 
pleading  contract  of  sale,  and  the  whole  trans- 
action is  open  to  any  proof  showing  a  right  to 
recover,  whether  under  contract  originally 
made,  modified,  waived  in  any  particular,  or 
beneficially  performed  in  part 

2.  Saxes  «=>340— Action  fob  Pricei— Natukj: 
or  Action. 

An  action  for  the  purchase  price  "for  goods 
sold  and  delivered  by  plaintiff  to  defendants 
at  their  request"  was  an  action  in  assumpsit 
although  followed  by  what  might  he  regarded 
as  a  brief  bill  of  particulars,  evidently  intended 
to  meet  the  suggestions  found  in  Judicature 
Act  c.  14,  i  2,  and  circuit  court  rule  22. 

3.  Sales  «=>1G1— Deutebt  to  Cabbibb. 

Delivery  to  the  carrier  is  delivery  to  the 
purchaser  of  merchandise,  in  absence  of  an 
agreement  to  the  contrary. 

Error  to  C9rcuit  Cburt,  Washtenaw  Conn- 
ty ;  George  W.  Sample,  Judge. 

Action  by  the  Kemper-Thomas  Company 
against  Oswald  Deitz  and  Edwin  Deitz. 
Judgment  for  defendants,  and  plaintilf  brings 
error.    Reversed,  and  new  trial  granted. 

Argued  before  08TRANDHR,  O.  J.,  and 
KUHN,  BIRD,  MOORE,  STEEBB,  BROOKE, 
FELLOWS,  and  STONE,  JJ. 

Arthur  Brown,  of  Ann  Arbor,  for  appel- 
lant 

Cavanaugh  &  Burke,  of  Ann  Arbor,  for 
appellees. 


STEERE,  J.  .  On  January  18,  1918,  plain- 
tiff's traveling  salesman  solicited  a  "Christ- 
mas goods"  order  from  defendanta  for  their 
next  ensuing  Christmas  trade.  After  exam- 
ination of  his  samples  an  order  was  given 
for  1000  "frame  purses*"  style  3551,  amount- 
ing to  $130.  A  form  of  order  furnished  by 
plaintiif's  salesman  was  then  flUed  out  by 
him  and  signed  "O.  Deitz  &  Son,"  by  de- 
fendant Oswald  Deitz,  who  was  given  a  copy. 
This  order  was  also  apparently  signed  by 
plaintiff,  through  P.  O.  Cameron,  "Salesman 
No.  102,"  and  reads  in  part  as  follows : 

"How  to  ship:  Freight  (on  or  abont)  Dec 
Ist,  •  •  •  f .  o.  b.  cars  our  factory.  •  •  • 
We  will  ship  goods  as  close  to  dates  desired  as- 
possible,  but  we  cannot  bind  ourselves  to  exact 
dates,  except  when  specially  wdered." 

Plaintiff  did  not  ship  the  goods  within  the 
time  specified.  On  IDecember  18,  1916,  it 
wrote  in  reply  to  a  letter  from  defendant  a» 
follows: 

"Cincinnati,  Ohiok  Dec.  18,  1916. 

"Mr.  Osnrald  Delta,  Ann  Arbor,  Mich.— Dear 
Sir:  We  are  in  receipt  of  your  letter  of  the  16th 
relative  to  your  order  tor  purses. 

"In  reiriy  beg  to  advise  that  these  purses  are 
being  finished  up  today  and  will  go  forward  to 
you  immediately." 

Defendants'  letter  of  the  16th  was  not  pro- 
duced by  plaintiff,  but  its  counsel  testified 
that  Oswald  Deitz  told  him  he  vrrote  plain- 
tiff about  that  time,  stating  he  bonght  the 
purses  for  his  Christmas  trade,  and  "it  they 
had  not  sent  the  goods  by  freight  so  that  he 
would  be  sui%  to  get  them  at  Christmas,  he 
wanted  them  to  send  them  by  express."  De- 
fendant admitted  writing  such  a  letter.  In 
his  cross-examination  he  was  asked  atMut 
this  letter,  and  answered  as  follows: 

"If  they  had  not  sent  them. by  freight  they 
were  to  send  them  by  express  so  that  you  could 
get  them  before  CbriBtmas.  A.  Tes;  to  hurry 
them  up." 

On  December  19,  1916,  plaintiff  delivered 
the  goods  to  the  express  company  at  Cin- 
cinnati, Ohio,  carriage  prepaid,  directed  to 
defendants  at  Ann  Arbor,  Mich.,  where  they 
did  not  arrive  until  December  29th.  De- 
fendants refused  to  receive  or  accept  them 
l)ecause  too  late  for  their  Christmas  trade, 
and  so  advised  plaintiff.  Correspondence 
followed  between  the  parties,  in  concluding 
which  plaintiff  wrote  defendants  on  January 
6,  1917: 

"The  chances  are  had  we  made  a  freight  ship- 
ment, you  would  not  have  received  them  yet 
"We  insist  upon  our  pay  aa  per  oontract" 

The  claim  was  then  put  in  the  hands  of 
counsel,  and,  payment  being  refused,  this 
action  followed. 

Plaintiff's  declaration  is  as  follows : 


^s9For  other  cases  sea  same  topic  and  KEY-NUMBER  In  all  Key-Numlxred  Dlgeats  and  Indeze* 
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"The  plaintiff  aays ; 

"(1)  That  it  is  a  oorporatSon  otganittA  and 
exiatinc:  under  the  lawa  of  the  atate  of  Ohio. 

"(2)  That  the  defendants  are  oopartners  enr 
gaged  in  business  in  Ann  Arbor,  Michigan. 

"(3)  That  the  defendants  are  indebted  to  the 
plaintiff  in  the  sum  of  $130.41  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendants 
at  their  reqnest,  as  follows: 
1000  frame  purses,  style  3551,  ordered 

in  writing  on  January  19,  1916,  and 

delivered  on  December  18,  1916 flSO.OO 

Freight  on  same .41 

Total    $180.41 

"(4)  'Whereas  the  plaintiff  claims  a  Jndgment 
for  the  sum  of  $200." 

Defendants  pleaded  the  gen«ral  Issue,  and 
gave  notice  that  the  goods  were  ordered  for 
their  Christmas  trade  of  1916 ;  that  plaintiff 
neglected  and  failed  to  ship  and  deliver  the 
purses  ordered  In  accordance  with  the  terms 
of  its  ciontract,  but  delayed  delivery  tmtll 
after  Christmas,  when  the  goods  were  of  no 
value  to  defendants,  who  tbep  and  for  that 
reason  would  not  accept  and  "never  have 
received  the  said  goods." 

Upon  the  trial  objection  was  made  hy  de- 
fendants' counsel  to  any  testimony  under 
plalntllTs  dedatatlon  as  to  a  subsequent 
modification  of  the  contract  declared  upoi^ 
In  relation  to  which  no  waiver  of  any  of  Its 
terms  Is  pleaded.  Opportunity  was  given  to 
amend  the  declaration,  which  plaintiff's 
counsel  did  sot  desire  to  do,  and  In  reply  to 
the  court  relative  to  plaintiff's,  claim  under 
its  declaration  said,  "We  rest  on  the  declara> 
tlon  we  have." 

On  conclusion  of  the  testimony  each  of  the 
parties  requested  a  directed  verdict,  and 
after  argument  the  court  directed  a  verdict 
for  defendants. 

The  assigned  errors  of  the  court  complain- 
ed of  are  formulated  In  the  brief  of  plain- 
tiff's counsel  as  follows: 

"(1)  It  held  that  there  was  no  waiver  of  the 
ociginal  tim«  of  delivery  by  reason  of  defend- 
ants' subsequent  request  for  shipment. 

"(2)  It  held  that  tbe  delay  caused  by  the 
carrier  was  chargeable  to  the  plaintiff,  notwith- 
standing that  it  had  made  fall  and  complete 
delivery  to  the  defendants  when  it  delivered  to 
the  earrie*." 

Defendants  contend  that  all  plaintiff's  evi- 
dence as  to  subsequent  waiver  of  Its  admit- 
ted breach  of  the  contract  was  Inadmissible 
under  the  declaration;  that  even  under  the 
evidence  erroneously  admitted  there  was  no 
waiver,  and  defendants'  letter  of  December 
16th,  written  after  breach  of  the  contract  "to 
hurry  tbem  pp,"  was  at  most  but  a  waiver 
conditioned  upon  the  goods  being  received 
by  them  before  Christmas. 

The  written  order  Introduced  In  evidence 
by  plaintiff  at  the  trial  showed  these  goods 
were  to  be  shipped  on  or  about  December  1st. 


The  testimony  showed  they  were  Shipped  by 
express,  prepaid,  on  December  19th,  and 
plaintiff  Introdaced  evidence  against  objec- 
tion showing  tbey  were  so  shipped  pursuant 
to  defendant's  letter  of  December  16tb.  De- 
fendants contend  this  evidence  was  not  ad- 
missible because  waiver  or  modlfleatlon  of  a 
contract  declared  upon  cannot  be  shown  un- 
less pleaded. 

Conceding  this  general  rule  as  applied  to  a 
special  count  on  a  particular  contract,  plain- 
tiff contends  lt«was  not  required  to  and  did 
not  declare  specially  on  any  alleged  contract 
but  declared  generally,  and  set  up  a  cause  of 
action  under  a  common  Indebitatas  eonnt  in 
nssumpalt  for  goods  sold  and  delivered,  thus 
leaving  the  whole  transaction  open  to  proof. 

[1,  t]  PlalntUFs  claimed  cause  of  action  Is 
a  money  demand  for  the  price  of  goods  sold 
and  delivered,  necessarily  Involving  a  con- 
tract of  sale  as  originally  made  or  modified, 
bnt  which  can  be  recovered  under  the  com* 
mon  counts  in  assumpsit  wdthout  spedally 
pleading  the  contract.  So  pleaded,  the  whole 
transaction  Is  opoi  to  any  proof  showing  a 
right  to  recover  money  actually  due  as  al- 
leged, whether  under  a  contract  of  sale  as 
origlaolly  mode,  as  modified,  waived  In  any 
particular  or  beneficially  performed  In  part. 
Allen  v:  McKlbbin,  6  Midi.  44»;  Begole  v. 
McKensIe,  26  MAiOi.  470;  McGraw  v.  Stur- 
geon, 2»  MMl  420;  lAdue  T..  Seymour,  24 
Wend.  (N.  T.)  60;  Kerstetter  v.  Raymond, 
10  Ind.  109.  In  2  Smith's  Leading  Cases,  42, 
It  la  said: 

"If  there  has  been  a  spedal  contract  which 
has  been  altered  or  deiviated  from  In  partleulars, 
by  common  consent,  general  assumpsit  will  lie." 

Clearly  the  gist  of  plaintiff's  short  count 
Is  Indebitatus  assumpsit  "for  goods  sold  and 
delivered  by  plalntUF  to  defendants  at  tb^r 
request,"  purely  a  common  coKint,  followed 
by  what  might  be  regarded  as  a  brief  bill 'of 
particulars,  evidently  Intended  to  give  In 
outline  such  information  regarding  the  trans- 
action as  would  reasonably  Inform  defend- 
ants of  the  nature  of  the  case  they  were  call- 
ed to  defend,  to  meet  the  suggestions  upon 
that  subject  found  In  section  2,  c.  14,  Judica- 
ture Act  (Pub.  Acts  1916j  No.  814)  and  circuit 
court  rule  22. 

This  added  Information  does  not  ttans- 
ftfrm  plalntUTs  general  Indebltatnt  count 
Into  a  special  count  on  a  particular  contract 
It  states  what  goods  were  sold  and  delivered 
to  defendants  at  their  request,  when  and  how 
ordered,  when  delivered,  and  the  amount 
claimed  dne.  No  special  contract  under 
which  the  goods  were  ordered  Is  set  out  It 
was  Incumbent  upon  plaintiff  to  prove  the 
facts  stated,  as  it  would  have  been  any  fur^ 
ther  facts  In  a  bill  of  particulars  had  defend- 
ant seen  fit  to  demand  one,  but  the  count  as 
a  pleading  would  remain  the  same,  permit- 
ting other  or  further  proof)}  which  tended 
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to  establldi  an  indebitatus  liability  under  the 
common  counts.  There  was  no  error  in  ad- 
mitting tbe  testimony  objected  ta 

[3]  It  la  undisputed  that  defendants  wroto 
plaintiff  on  (December  16th  to  ship  the  goods 
by  express  If  they  had  not  been  sent  by 
freight,  "to  hurry  them  up";  tliat  plaintiff 
on  receipt  of  the  letter  promptly  replied  with 
assurances,  and  delivered  tbe  goods  to  the 
carrier  designated  the  next  day  with  trans- 
portation prepaid.  The  original  order  was 
for  the  goods  t  o.  h.  plaintiff's  factory  in 
Cincinnati,  and  no  change  was  made  in  that 
particular.  Nothing  thereafter  remained  to 
be  done  by  the  vendor.  By  the  usual  time 
required  for  express  shipment  between  Cin- 
cinnati and  Ann  Arbor  tbe  goods  should 
have  arrived  at  tiieir  destination  vitMn 
from  12  to  24  hours.  The  fault  for  delay 
in  transporting  to  point  of  delivery  was  with 
the  express  company  designated  by  defend- 
ants to  receive  the  goods  foi;  them  at  Cin- 
cinnati. "In  general  a  delivery,  of  goods  to  a 
common  carrier,  and  a  fortiori  to  one  spe- 
cially designated  by  the  buyer,  is  a  delivery 
to  the  buyer.  •  •  ♦  A  common  carrier  Is 
the  agent  of  tiie  buyer  for  receiving  the 
goods.  ♦  •  »"  Hobart  v.  UttlefleW,  13 
R.  I.  841. 

The  general  rule  is  stated  as  follows  in 
Templeton  v.  Bquitable  Mfg.  Co.,  79  Ark. 
456,  96  S.  W.  188,  116  Am.  St  Rep.  88. 

"If  the  goods  are  to  be  delivered  to  a  carrier 
specially  designated  by  the  vendjee,  the  carrier 
becomes  the  agent  of  the  vendee,  and  delivery  to 
it  is  delivery  to  the  vender  If  the  contract 
is  silent  as  to  tbe  mode  of  delivery,  then  a 
delivery  by  the  vendor  to  a  common  carrier  in 
the  usual  and  ordinary  course  of  business  con- 
stitutes delivery  to  the  vendee.  Where  no  car- 
rier is  specified,  and  a  choice  is  open  to  the 
shipper,  the  srfection  of  any  one  in  good  faith 
in  the  due  course  of  business  is  Sufficient.  1%« 
effect  of  tbe  delivery  in  proper  manner  to  the 
carrier  is  to  transfer  the  title  and  to  fix  the 
time  and  place  when  the  title  passes.  Hechem 
on  Sales.  {{  736,  739." 

"Where  goods  are  delivered  by  the  vendor,  in 
pursuance  of  an  order,  to  a  common  carrier  for 
delivery  to  the  buyer,  the  delivery  to  the  car- 
rier passes  the  property,  he  being  the  agent  of 
the  vendee  to  receive  it,  and  the  delivery  to  him 
being  equivalent  to  a  delivery  to  the  vendee." 
Benj.  on  Sales  (7th  Am.  Ed.)  {  399, 

The  proofs  contain  nothing  indicating  an 
agreement  that  plaintiff  should  transport  the 
goods  to  Aqn  Arbor,  retaining  title  and  con- 
trol until  it  liad  delivered  them  direct  to  de- 
fendants there.  It  contracted  tp  deliver  f, 
o.  b.  cars  at  its  factory  in  Cincinnati,  only 
change  by  defendants'  letter  directing  that 
they  be  sent  by  express,  "to  hurry  them  up." 
On  receipt  of  this  instruction  plaintiff  deliv- 
ered the  goods  at  Its  factory  point  to  the 
carrier  defendants  designated,  with  trans- 
portation prepaid  to  destination,  in  abundant 


time  to  reach  Ann  Arlmr  several  days  befbre 
Gtiristmas  according  to  the  usual  time  of 
carriage  by  express  between  those  points. 
Nothing  in  the  original  order  or  defendants' 
subsequent  direction  to  ship  by  express  in- 
dicates that  delivery  to  tbe  carrier  was  not  a 
delivery  to  the  purchaser. 

That  delivery  to  the  carrier  is  delivery  to 
the  purchaser  of  merchandise  in  the  absence 
of  an  agreement  to  tbe  contrary  is  the  rec- 
ognized rule  in  this  state  Althouse  t.  Mc- 
Millan, 132  Mich.  146,  92  N.  W.  9U;  Knp- 
penheimer  t.  Wertheimer,  107  Mich.  77,  64 
N.  W.  952,  61  Am.  St  Bep,  317.  In  the  lat- 
ter case  it  ia  held  that  even  the  stipulated 
right  of  the  purchaser  to  inspect  tlie  goods, 
sent  him  by  a  common  carrier  before  pay- 
ing for  them  does  not  change  the  rule.  Vide, 
also,  Mee  v.  McNider,  89  Hun,  S45 ;  Id.,  100 
N.  Y.  BOO,  17  N.  B.  424. 

Upon  this  record  a  verdict  should  Iiave 
beea  directed  for  plaintiff.  The  Judgment  is 
therefore  reversed,  with  oostSy  and  a  new 
trial  granted. 


GARDINEB  t.  STUDEBAKER  COBP. 
(No.  29.) 

(Supreme  Court  of  Ifichigaa.    Dee.  27.  1918.) 

1.  Tbiai.  «=»140tl)  —  QmcsTiONS  of  Fact  — 
Credibiutt  or  WmrsssES. 

Where  the  sole  evidence  as  to  a  fact  in  issue 
was  given  by  a  witness,  and  there  was  no  other 
evidence  on  tbe  subject  refusal  to  submit  the 
question  of  the  witness*  credibility  to  the  Jury 
was  proper. 

2.  Death  ^=958(1)  —  Evidknox  —  Bubdeh  of 
Pboof. 

An  administrator,  suing  for  the  death  of  his 
decedent  through  defendant's  alleged  negligence, 
must  prove  his  cause  of  action. 

3.  Death  €=»103(l>—J3YiDENce— Question  oe 
Fact. 

An  administrator,  suing  for  wrongful  death, 
must  make  a  prima  facie  case  of  negligence  be- 
fore he  Is  entitled  to  tate  tlie  ivdcmeait  of  the 
Jury. 

4.  MtJNiciPAi,  CoBPOBATtoRS  «=3705(3),  706(3) 
—  Accident  in  Stbe^  —  Evidence  —  Pke- 
bumftjons. 

Drivers  upon  highways  are  not  insurers 
against  accidents  arising  from  negligence  of  chil- 
dren or  their  parents,  and  the  mere  happening 
of  such  an  accident  does  not  establish  liability  or 
raise  a  presumption  that  the  driver  was  negli- 
gent 

iSETor  to  CarcDit  Coart  Wajse  CkMinty: 
tieorge  S.  Uotsmer,  Judge. 

Action  by  Harry  M.  Gardiner,  adndnlstra- 
tor  of  the  estate  of  Bemice  Gardiner,  deceas- 
ed, against  the  Studebaker  Corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 
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▲rgaed  beXon  OSTBANDSB,  C.  X,  and 
KUUN,  BIKD,  moors;  STBERE,  BBOOKB. 
VHhUOWS.  and  STONE,  JJ. 

Clarence  f.  MilUgan,  of  Detroit,  for  ap- 
pellant. 
BteTens  T.  Mason,  of  Detroit,  for  app^ee. 

KKLLOWS,  3.  From  this  record  it  appears 
that  defendant  bas  at  least  two  plants  in 
the  city  of  Detroit  The  distance  between 
tbem  is  6  or  6  milea  It  transports  material 
from  one  to  the  other  by  auto  trucks,  which 
liave  trailers  attached  to  them.  The  usual 
route  taken  passes  along  McGraw  avenue,  an 
east  and  west  street,  said  to  be  26  or  28  feet 
wide  from  curb  to  curb  at  the  place  of  tbe 
accident  herein  involved.  PlaintltTs  dece- 
dent; a  little  girl,  lacking  one  week  of  bring 
fOar  years  old,  was  so  seriously  Inlured  by 
<Hie  of  these  tracks  that  she  died  within  a 
few  hours.  The  declaration  in  this  action 
brought  by  plalntiCT,  father  of  deceased,  as 
administrator,  under  the  "Survival  Act" 
(Comp.  Iiaws  1897,  §  10117),  counts  upon  the 
negligence  of .  defendant  as  the  pro^mate 
cause  of  her  death.  Upon  the  trial  plalntUC 
called  aa  an  adverse  witness  under  the  stat- 
ute the  driver  and  cross-emmlned  him  at 
length.  He  testified  that  the  accident  oc- 
curred about  half  past  10  in  the  forenocm; 
that  he  was  going  from  plant  1  to  plaxit  3 
with  a  load  of  automobile  topa,  proceeding 
west  on  McUraw.  The  trade  consisted  of  a 
new  slz^cyllnder  Stodebaker  without  tbe 
tonrlng  body,  upon  wUch  the  trailer  attadi- 
ment  was  placed;  the  trailer  was  about  20 
feet  long  and  was  somewhat  wider  than  the 
automobile  proper.  He  testifles  that  he  was 
going  from  8  to  10 — ^10  to  12— miles  an  hour; 
that  he  was  on  the  right  <Dorth)  side  of  tbe 
street;  that  he  proceeded  across  LIndwood 
avenne;  that  the  little  girl  came  out  from 
behind  n  vebide,  variously  called  In  the  rec- 
ord a  "mnd  wagon,"  a  "nnid  hack,"  a  "dump 
wagoe";  that  she  came  from  the  south;  thitt 
he  sounded  his  bora,  applied  his  brakes,  and 
turned  his  machine  to  thf>  ridit;  tbnt  "she 
kept  running  right  in" ;  that  ha  reached  out 
and  pusbed  her  bade  from  the  macblne.  Sab' 
sequent  events  tend  to  Show  that  dte  was 
run  over  by  the  traUer.  He  testifies  that, 
but  for  the  dump  wagon,  he  would  have  seen 
the  cldld.  There  is  no  other  teetimouy  as  tu 
how  the  accident  hapiiened.  There 'is' testi- 
mony that  there  were  tracks  ot  the  automo- 
bile wheels  on  the  curl),  but  this  tends  to 
corroborate  the  driver's  testimony  that  he 
turned  his  machine  to  the  right  in  attempt- 
ing to  avoid  the  accident,  rather  than  to 
disapprove  it. 

[1]  After  the  accident  the  driver  was  taken 
before  the  prosecuting  attorney  and  inter- 
rogated In  the  presence  of  a  stenogi'apher. 
He  was  also  called  as  a  witness  upon  tbe  cor- 
ona's  loquest.     The   stenogrej^ers'    traix- 


scripta  were  offered. in  evidence.  They  arc 
not  incorporated  in  the  blU  of  exceptions, 
but  defendant's  counsel  conceded  they  do 
not  show  any  statement  by  the  witness  with 
reference  to  the  dump  wagon.  Plaintiff's 
counsel  argues  from  this  that  the  credlbdllty 
of  this  witness  was  for  the  Jury;  that  there 
arose  a  Question  of  fact  for  the  Jury  to  de- 
termine; that  tlie  trial  court  erred  in  not 
submitting  such  question  of  fact  to  the  Jury, 
and  in  holding  that  there  was  no  testimony 
controverting  the  teslimony  of  the  driver  as 
to  tbe  manner  in  which  the  accident  happen- 
ed. The  dVHculty  with  counsel's  contention 
and  its  availability  to  work  a  reversal  of 
the  case  lies  in  the  fact  that  there  Is  no  evi- 
dence in  the  case,  either  direct  or  circum- 
stantial, that  the  accident  IiaKiened  in  any 
other  way  than  as  testified  by  this  witness. 
If  plaintiff  had  introduced  evidence  show- 
ing or  tending  to  show  negligence,  or  had 
established  facts  from  which  an  inference  of 
negligence  mif^t  be  legitimately  drawn,,  then 
the  credibility  of  this  testmnMiy  and  the 
Weight  to  be  given  it  would  be  for  tbe  Jury. 
But  the  haroening  of  the  accident  alone  is 
not  evidence  of  negligence  of  the  defendant 
suiticlent  to  take  that  question  to  tbe  Jury. 
And  unless  there  was  some  evidence,  either 
direct  or  circumstantial,  tluit  defendant's 
negligence  was  the  proximate  cause  of  the 
death  of  decedent,  a  case  was  not  made  for 
the  Jury. 

[t,  8]  If  we  should  follow  connaei's  conten- 
tion to  Its  logical  conclusioD,  it  would  result 
that  b^  calling  an  adverse  witness  under  the 
statute,  and  then  produeing  evidence  dis- 
crediting him,  without  any  afflrmative  evi- 
dence of  negligence,  either  direct  or  circum- 
stantlai,  a  case  for  the  Jury  would  be  made 
out.  We  cannot  subscribe  to  such  a  doctrine. 
Tbe  plaintiff  is  bound  to  prove  his  cause  of 
action.  He  must  make  a  prima  fade  case  of 
negligence  of  Qte  defendant  before  he  Is  eur 
titled  t»  take  the  Judgtaent  of  the  Jury.  In 
the  instant  case  he  failed  to  do  this.  The 
defendant's  truck  was  on  tbe  right  side  of  the 
street.  There  is  no  evidence  of  any  defect 
in  the  bralce;  no  evidence  that  the  driver  was 
exceeding  the  limit  of  speed  prescribed  by 
tbe  statute  or  by  any  ordinance  of  the  City 
of  Detroit;  no  evidence  that  the  driver  did 
or  failed  to  do  anything  which  produced  or 
would  have  prevented  the  accident  The 
case  is  clearly  distlngolshable  from  Win- 
ckowski  V.  Dodge,  163  Mich.  803,  149  N.  W. 
1U«1,  and  quite  like  Bargee  v.  BlsseU,  188 
Mich.  366,  154  N.  W.  107. 

[4]  We  may  well  dispose  ot  this  case  with 
the  ooncluding  portion  of  the  opinion  in  that 
case: 

Drivers  upon  highways  are  not  held  as  insur- 
ers against  accidents  arising  from  negligence  of 
children  or  their  parents,  and  though  in  law  such 
negligence  in  a  paTticalaV'  case  may  not  be  a 
defense,  as  contribntory  negligence,  for  a  dtliw 
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also  gnflty  of  negBgence,  the  fftct  of  an  accident 
does  not  establiah  lutbility  or  raiae  a  pre8unii>- 
tion  that  the  driver  is  negligent.  A  careful  con- 
■ideration  of  the  record  in  tihs  case  leads  to  the 
conclnrion  that  this  unfortunate  accident  occur- 
red as  the  result  of  an  emergency  on  the  high- 
way, which  arose  through  no  fault  of  the  driver, 
and  that  his  conduct,  under  the  circumstances 
disclosed  by  the  evidence,  raises  no  inference  of 
actionable  negligence  which  makes  out  a  prima 
facie  case." 

Tbe  judgment  is  affirmed. 


WUDLICK  T.  C5H1CAGO  &  N.  W.  BY.  CO. 
(No.  46.) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

Master   and   Sekvant  ♦=»278(18)— Inxcbim 

TO   SEBVANT— NEOUOIiWOK— BJVIDENCE. 

In  section  hand's  action  against  railroad 
(or  injuries  when  struck  by  dipper  of  staam 
shovel  in  front  of  which  he  was  attempting  to 
pasa  to  get  his  tools  as  ordered,  other  and  safe 
ways  having  been  open  to  him,  evidence  held 
not  to  show  any  actionable  negligence  of  the 
railroad  justifying  recovery  under  federal  or 
state  law. 

Error  to  Circuit  Court,  Gogebic  County; 
Samuel  S.  Cooper,  Judge. 

Action  by  Vinco  Wudlidc  against  the  Chi- 
cago &  Northwestern  Railway  Company,  a 
corporation.  To  review  judgment  for  defend- 
ant, plaintiff  brings  error.    Affirmed. 

The  plaintiff  in  this  case,  a  man  Bl  years 
of  age,  had  been  employed  by  the  defendant 
railway  company  as  a  section  hatid  for  nine 
months  prior  to  the  time  he  received  the  In- 
Jury  which  constitutes  the  basis  of  this  ac- 
tion. Prior  to  his  employment  by  the  de- 
fendant, he  had  worked  for  about  2  years  In 
the  woods.  He  was  injured  on  the  11th  day 
of  October,  1916,  under  the  following  circum- 
stances: The  defendant  railway  carried  ore 
from  the  premises  of  the  Newport  Mining 
Company.  To  facilitate  such  operation,  the 
Newport  Mining  Company  maintained  and 
operated  at  Its  stock  pile  a  large  16-ton 
Bucyrus  steam  shovel,  with  which  it  loaded 
the  ore  upon  cars  furnished  by  the  defendant 
railway  company.  The  stock  pile  ground 
was  between  600  and  700  feet  long,  run- 
ning north  and  south,  and  from  100  to  150 
feet  wide,  east  and  west  The  steam  shovel 
was  operated  along  the  easterly  edge  of  the 
stock  pile  from  south  to  north  upon  tem- 
porary tracks  which  as  it  advanced  north 
would  be  brought  from  the  rear  and  attached 
in  front.  The  loading  track  upon  which  the 
cars  of  the  defendant  company  stood  while 
being  loaded  by  the  steam  shovel  was  placed 
from  16  to  18  feet  east  of  the  line  upon  which 


the  shovel  operated  northerly.  After  the 
ateam  shovel  had  operated  through  the  stock 
pile  to  Its  northerly  extremity,  it  would  be 
returned  to  the  southerly  end  of  tlie  stodc 
pile  and  again  repeat  the  operation.  This 
change  in  the  location  of  the  steam  shovel 
would  necessitate  the  shifting  to  the  west 
of  the  temporary  loading  track  used  by  the 
defendant  railway  company  to  place  its  cars 
during  the  process  of  loading.  On  the  day 
preceding  the  accident  to  tbe  plaintiff,  he, 
with  some  15  or  20  other  section  bands,  had 
been  engaged  In  the  operation  of  moving  tbe 
temporary  loading  track  to  the  west  so  that 
the  steam  shovel,  which  was  in  position  to 
continue  the  loading  process,  might  reach 
defendant's  cars.  Plaintiff  and  bis  fellow 
workers  had  worked  an  hour  overtime  on  the 
nlgfht  of  the  10th  of  October  In  order  to 
complete  tbe  shifting  of  the  track,  but  had 
not  been  able  to  quite  finish  the  job.  Plain- 
tiff said: 

"We  was  pretty  near  through,  but  we  had 
some  blocking  to  be  done  under  the  ties." 

At  7  o'clock  on  tbe  night  of  Che  lOUi,  tlie 
workmen  were  instructed  to  leave  their  tools 
where  they  were  and  go  home.  The  nest 
morning,  October  Uth,  nlaintiff  and  the  other 
members  of  tlw  gang  met,  according  to  cus- 
tom, at  the  carhouse,  and  were  there  in- 
structed by  the  foreman  to  go  to  the  Bonnie 
mine,  where  diey  had  left  their  tools  over- 
night, and  to  proceed  from  there  to  the  Pabst 
mine,  where  there  was  a  job  for  tliem  to  do. 
The  distance  between  the  carhouse  where 
this  order  was  given  and  the  point  at  tbe 
Bonnie  mine  where  they  iiad  left  their  tools 
was  nearly  a  mlle^  and  there  were  several 
routes  between  the  two  points  which  tbe  men 
might  take.  Plaintiff  and  three  of  his  com- 
panions chose  a  certain  route  whidi  caused 
tbem  to  approacH  the  stock  pile  from  the 
west.  This  brought  tlw  steam  shovel  be- 
tween them  and  the  loading  track  some  15 
or  18  feet  east  of  the  line  upon  which  the 
steam  shovel  stood.  Tbe  exact  time  at  which 
the  accident  occurred  is  not  clear,  but  It  was 
apparently  some  time  between  7S6  and  8 
o'(dock  in  tlie  morning.  In  the  meantliae  tlie 
defendant  railway  company  had  placed  empty 
oars  i4>on  tbe  loading  track  east  of  tbe  steam 
sbov^,  and  when  the  fonr  men,  including  the 
plaintiff,  approached  the  steam  shovel  from 
tbe  south  and  west,  it  was  in  operation  load- 
ing the  cars  to  tbe  east  Plaintiff  described 
tbe  accident  as  follows: 

"When  I  got  in  sight  of  tiie  steam  shovd  with 
Povlak  ahead,  Mike  second  and  I  coming  third, 
I  saw  this  CSiarley  Povlal;  and  Mike  Wesllich 
going  through,  and  I  seen  the  dipper  way  up, 
and  I  thought  I  was  going  to  be  safe,  and  I 
started  through  myself.  Mike  Wesilich  and 
Povlak  passed  through  in  front  of  tbe  shovel. 
They  went  through  all  right  Then,  after  I 
seen  Charley  POvlak  and  Mike  Weaiiich  went 
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thioni^,  I  tkoajrht  I  vns  coins,  to  be  lafe,  and 
I  started  through.  Jiut  aa  I  got  through<  the 
dipper  came  down  and  squeezed  me,  and  I  heard 
the  craneman  holler.  That  is  all  I  could  hear. 
I  fell  down,  end  I  heard  the  craneman  holler. 
When  I  first  came  in  sight  of  the  steam  shovel 
that  morning,  I  seen  the  engineer,  or  whatever 
yon  call  him.  He  was  inside  of  the  shovel 
where  he  bel«aged.  He  was  sitting  ^wn  to 
hia  place  where  he  belonged.  I  seen  Aose  two 
fellows  go  through,  and  I  started  to  go 
through  myself.  I  don't  know  just  exactly 
which  way  he  was  lootcing.  I  thought  to  my- 
self that  he  was  looking  down,  but  I  didn't 
watch  him  very  much;  I  wanted  to  get  by. 
The  dipper  was  up  in  the  air  at  that  time. 

"Q.  Was  it  moving  when  you  saw  it  first? 
A.  No. 

"Q.  And  when  was  the  first  time  that  yon 
knew  that  they  were  using  the  shovel,  that  it 
was  nwving?  A.  I  never  seen  the  shovel  in 
motion,  bat  th«  time  that  I  got  at  th«  shovel, 
and  after  I  was  injured  I  didn't  know  any- 
thing. It  was  daylight  at  that  timet  •  •  • 
I  went  through  in  front  of  the  steam  shovel  to 
get  my  tools,  because  I  seen  Charley  Povlak 
and  Mike  Wesilich  go  through,  and  I  had  to  go 
because  they  went  through.  I  go  through  there 
just  because  I  had  to  go  1,000  feet  either  way 
around  until  I  would  reach  my  tools;  1,000 
feet  either  way,  north  or  soutii  or  wbatemr 
it  la." 

The  operator  of  the  steam  shovel  tvm 
Bwom  by  the  plaintift  and  examined  mider 
the  atatate.  He  described  the  shovel  as  be- 
ing  a  stractore  from  30  to  85  feet  long  with  a 
frame  6  foot  7  Inches  wide  and  a  lM>om  extend- 
ing in  ftont  SO  or  40  feet  to  y^bldli  was  at- 
tached a  bucket  carrj^lng  2%  cubic  yards. 
He  teetlfled  that  when  Ih  operatUm  the  buck- 
et would  make  four  round  trips  from  the 
BtoA  pile  to  the  cars  In  one  winute;  that 
iu  operation  the  engine  made  a  noise  which 
coold  be  heard  from  109  to  1,000  feet  away ; 
that  It  was  his  duty  in  the  operation  of  the 
shovel  to  keep  his  eyes  upon  movements  of 
the  crane  and  bu<^et:  that  from  his  posi- 
tion upon  the  shovel,  and  by  teason  of  tbe 
Intervening  portions  of  the  structure,  it  was 
dlfficOlt  for  him  to  (Ke  any  one  attempting 
to  pass  in  front  of  the  shovel;  that.  In  any 
event,  he  did  not  see  either  plalntifF  or  his 
companions  attempting  to  pass  In  front. 

In  commencing  this  action  plaintiff  joined 
the  Newport  Mining  Ck>mpany  and  the  op- 
erator of  the  steam  shovel  as  parties  de- 
fendant. At  the  conclusion  of  the  testimony, 
on  motion  of  his  own  counsel,  he  was  per- 
mitted to  enter  a  nonsuit  in  favor  of  the 
mining  company  and  the  i^ovel  operator.  A 
motion  was  then  made  on  behalf  of  the  de- 
fendant railway  company  for  the  direction 
of  a  verdict  upon  various  grounds,  and  a 
verdict  was  so  directed  by  the  learned  trial 
Judge  upon  the  ground  that  plalntltTs  testi- 
mony, given  its  most  favorable  construction. 


failed  to  show  any  actionable  negligence  up- 
on the  part  of  the  defendant  In  .reviewing 
the  case  In  this  court,  plaiatltr  dalms: 

"(1)  That  the  question  of  the  defendant's 
negligence  in  sending  plaintiff  into  a  dangerous 
place  without  waning  him  of  the  danger,  and 
in  falling  to  furnish  him  a  reasonably  s^e  place 
for  the  performance  of  the  work  required  of 
him,  was  for  die  jury. 

"(2)  That  the  defendant  not  having  elected 
to  come  under  '  the  workmen's  compensation 
act,  the  defenses  of  the  plaintiS's  contributory 
negligence  or  assiimpticm  of  risk,  were  not  open 
to  it" 

Argued  before  BIBO,  MOOIl£,  STEEILB, 
BKOOKB,  FELLOWS,  STONE,  and  KDHN, 
33. 

James  A.  O'Neill,  of  Ironwood,  for  appel- 
lant. 
Frank  A.  B^,  of  Negannee,  for  appellee. 

BROOEB,  J.  (after  stating  the  facts  as 
above).    Flaintifl  himself  testified: 

"We  left  onr  tools  between  the  shovel  and 
the  railroad  cars  85  feet  away  from  dw  shovd 
to  the  north." 

Frank  Malko,  one  of  the  three  men  who 
accompanied  him  at  the  time  be  was  hurt, 
testified: 

"We  left  OUT  tools  at  the  {dace  we  was  work- 
ing, about  300  feet  or  maybe  more  from  the 
steam  shovel." 

Plalntlfr,  aa  well  as  other  witnesses  sworn 
In  his  behalf,  testified  that  there  were  other 
ways  in  which  they  could  reach  the  point 
where  their  tools  lay  In  perfect  safety. 
Whether  the  tools  were  lying  at  a  point  35 
feet  from  the  shovel  or  300  feet  therefrom 
would  Btem  to  be  unimportant,  as  in  either 
ev«it  they  were  In  a  safe  place.  It  cannot 
be  claimed  on  behalf  of  plaintiff  that  he 
was  ordered  to  reach  his  tools  along  the  way 
he  took,  nor  can  It  be  said  that  any  custom 
existed  which  made  It  necessary  or  proper 
for  him  to  follow  that  extremely  hazardous 
course.  He  was  accustomed  to  working  in 
the  immediate  vldnlty  of  steam  shovels  and 
must  be  held  to  have  had  knowledge  of  the 
danger  attendant  upon  his  act  This  is  not 
asserted  as  bearing  upon  plaintlfTs  assump- 
tion of  the  risk  of  injury  from  his  act,  but 
In  its  rdatlon  to  the  queetlon  of  defendant's 
negligence.  It  is  dear  that  plaintiff  cannot 
recover  against  defendant  either  under  the 
federal  or  state  law,  unless  some  negligence 
on  the  part  of  the  defendant  is  shown.  Lyd- 
man  v.  De  Hass,  185  Mich.  139,  151  N.  W. 
718;  Miller  y.  Michigan  Central  Ry.  Co., 
185  Mich.  432.  152  N.  W.  235. 

We  have  no  hesitation  in  holding  that  the 
verdict  in  this  case  was  properly  directed. 
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WIND  ▼.  NBWOOMB,    EJNDICXXIT  *  CO. 
(twocaaes).   (Nca.4,  6). 


(Supreme  Court  of  MieWean.    Dec  27,  1918.) 

1.  Kegliqencb  «=»136(25)— Causk  of  Injubt 
— CIuBT  Question. 

In  action  for  injuries  from  falling  in  de- 
partment store  aisle,  where  defendant  claimed 
plaintiff  tripped  by  stepping,  on  the  skirt  of  her 
■Atesa,  evidence  held  to  raise  question  of  fact  for 
jury. 

2.  NEOUGENCK  «=967  —  INXCBT  IN  Depakt- 
MENT  STOBK— DUTT  0»  PLAINTIFF. 

Department  store  customer  visiting  store 
to  examine  and  purchase  merchandise  has  the 
right  to  rely  upon  the  safety  of  passagewajn 
used  by  customers. 

8.  Appkai,  and  Ebbob  .^s»»10— Bbvibw— Pbk- 
sumptiona  —  depabgckest  bxobx  —  owreb- 

&HIP  OF  DEFABTMENT. 

In  action  for  injuries  sustained  in  depart- 
ment store  aisle  from  being  tripped  by  rope  in 
aisle,  where  there  was  no  evidence  that  depart- 
ment in  which  plaintiff  was  injured  was  owned 
and  operated  by  defendant  department  store,  it 
will  not  be  presumed  on  appeal  as  a  matter  of 
law  that  department  was  not  owned  by  defend- 
ant 

4.  APPEAL  AND  Bkbob  e=»910— KBVntw— Pbb- 
8UMPTI0N8— Fact  of  Euployment.  • 
In  such  case,  where  questioa  of  whether  man 
handling  rope  was  employed  by  department 
store,  not  presented  to  or  considered  by  trial 
court,  it  will  not  be  presumed  that  he  was  not 
an  employ^  or  subject  to  control  or  supervision 
of  defendant  department  store. 

6.  APPBii,  AND  Ebbob  «=n910— Bktiew->^Pbx- 
sinonroN. 
Where  question  of  who  put  rope  in  aisle 
was  not  presented  to  or  considered  by  trial 
court,  it  will  not  t>e  presumed  that  rope  was 
not  pat  in  aisle  by  department  store  empIoy& 

6.  Appeai,  and  Bbrob  «=»910— Bevhsw— Pbb- 
sumftionb. 

Where  question  of  whether  department  store 
had  notice  of  rope  in  aisle  was  not  presented 
to  or  nmsidered  by  trial  court,  it  will  not  be 
presumed  that  rope  was  put  in  aisle  at  almost 
the  instant  of  the  accident  and  that  department 
store  had  no  notice  thereof. 

7.  Appeal  and  Ebbob  4s9910— pBEsmiPTioNs 

— AOOIDCNT. 

Where  question  of  whether  rope  had  fallen 
because  of  negligence  of  person  handling  rope, 
or  because  of  accident,  was  not  presented  to  or 
considered  by  trial  court,  it  will  not  be  presum- 
ed that  rope  had  fallen  by  accident  and  not  be- 
cause of  negligence. 

Kuhn,  Fellows,  and  Brooke,  3J.,  dissenting. 

Error  to  Circuit  Court,  Wayne  County;  L. 
Burget  Des  Volgnes,  Judge. 

Actions  by  Leah  Wine  and  by  Meyer  Wine 
against  Newcomb,  Eudlcott  &  Co.    Judgments 


for  defendaat;   and  plaintiffs  Mng  error. 
Beyersed. 

Argued  before  OSTBANDER,  O.  3^  and 
BIBD,  MOOBE,  STEEBE,  BBOOKE,  FEU 
LOWS,  STONE,  and  KUHN,  JJ. 

Selling  &  Brand,  of  Detroit,  for  appellants 
Keena,  Ligbtner,  Oztoby  &  Hanley,  of  De- 
troit, for  appellee. 

OSTBANDEOt,  O.  J.  Testimony  for  plain- 
tiff (none  was  offered  by  defendant  exc^t 
that  of  a  medical  oian,  called,  for  conveni- 
ence, out  of  order)  tended  to  prove  that  on 
January  4,  1915,  while  Leah  Wine  and  ber 
daughter  were  shopping  In  defendant's  store 
and  were  passing  along  an  aisle,  or  space, 
set  with  tables  displaying  goods,  the  mother, 
Leah,  fell  to  the  floor,  sus^dning  severe  phys- 
ical Injury.  The  mother,  a  witness  in  her 
own  behalf,  does  not  state  what  caused  ber 
to  fall,  and  nothing  In  her  testimony  tends 
to  prove  negligence  of  defendant.  The 
daughter  accompanying  her  testified,  in  sub- 
stance and  effect,  that  Just  before  her  mother 
fell  she  noticed  that  her  own  foot  was  In 
contact  with  a  rope  or  cord  on  the  floor,  and 
that  she  had  turned  to  call  her  mother's  at- 
tention to  it  just  as  she  fell.  She  saw,  she 
said,  a  man,  apparently  an  employ^  removing 
holiday  decorations,  who  was  handling  a  rope 
or  cord,  some  of  which  was  upon  the  floor 
and  colled,  or  in  loops,  one  end  or  length  of 
which  he  held  and  one  loop  or  ooil  of  which 
was  about  the  foot  or  ankle  of  her  mother 
after  she  had  fallen.  It  slipped  off  when  she 
was  assisted  from  the  floor.  The  person 
who  was  handling  the  rcH^e,  or  oord,  and  sk- 
otber,  helped  X<eah,  took  her  to  the  next 
room,  and  one  of  them  soit  tot  a  i^ysldan. 

When  plAlntifl's  case  was  concluded,  de- 
fMidant  moved  for  a  directed  verdict  In  Its 
favor,  and,  the  motion  being  denied,  rested. 
The.  case  was  submitted  to  a  jnry,-and  a  verr 
diet  for  defendant  was  returned.  A  motion 
for  a  new  trial  was  refused. 

Meyer  Wine  Is  husband  of  Leah  Wine.  He 
also  began  a  suit  against  the  defendant  for 
damages  for  the  Injury  resulting  to  him  on 
account  of  the  facts  stated  and  the  sums  dis- 
bursed by  him  in  caring  his  wlf&  The  causes 
were  heard  togethw,  submitted  to  the  same 
jury,  with  the  same  result 

For  Leah  Wine,  it  is  assigned  as  error:  (1) 
That  the  court  refused  a  new  trial ;  (2)  that 
the  court  submitted  to  the  jury  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence ;  (3)  that  certain  of  plaJnUfTs  requests 
to  charge  were  refused;  (4)  that  the  court 
wrongly  Instructed  the  jury ;  (5)  that  counsel 
for  defendant  made  Improper  argument  to 
the  jury  which,  when  challenged,  was  allow- 
ed to  go  unrebuked. 

In  denying  the  motion  for  a  new  trial,  aft- 
pr  .discussing  and  overruling  the  various 
grounds  assigned  therefor,  the  court  said: 


«=3For  other  cases  see  same  topio  and  KIST-NUMBBR  In  all  Key-Numbered  Dtgesta  and  ladezM 
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"I  am  constrained  to  say  tltat  in  any  event 
there  is  no  necessity  for  reviewinir  these  several 
aasignmeDts  of  error,  became  I  an  now  con- 
vinced that,  nnder  the  evidence  produced  in  this 
case,  the  court  at  the  conclusion  of  plaintifTs 
case  should  have  granted  defendant's  motion  for 
a  directed  verdict." 

Tbe  rettsons  for  this  conclUBlon  are  not 
stated  beyond  this,  that  In  tbe  same  opinion 
It  Is  recited  that— 

"Defendant  moved  for  a  directed  verdict  on 
the  ground  that  under  the  evidence  plaintiff  had 
shown  no  act  amounting  to  actionable  negligence 
on  the  part  of  defendant" 

And  it  Is  further  stated  in  tbe  opinion: 

"On  the  argument  to  the  Jury,  defendant's 
counsel  contended  that  from  the  croas-ezamina- 
tion  of  Mrs.  Wise  it  developed  that  it  was  just 
as  probable  to  conclude  that  she  tripped  by  step- 
ping on  the  skirt  of  her  dress  as  upon  the  coil 
of  cord  or  rope.  Mrs.  Wine  admitted  that  she 
wore  on  the  day  of  the  accident  a  long  dress 
skirt,  and  tbe  jury  could  see  the  one  she  was 
then  wearing;  also,  that  she  was  uncertain  on 
her  feet,  very  stout,  and  heavy  In  physique." 

[IJ  Tbe  appearance  of  Iieah  Wine  and  tbe 
length  of  the  dress  she  wore  may  have  im- 
pressed the  Jury  favorably  to  the  idea  that 
it  was  at  least  uncertain  whether  the  rope  or 
twine  was  tbe  cause  of  her  fall.  The  tes- 
timony of  her  daughter,  tbe  only  testimo- 
ny pointing  to  defendant's  negligence,  when 
read  with  that  of  the  mother,  whatever  tbe 
appearance  of  tbe  mother,  raised  a  questlvo 
of  fact  for  tbe  jury  as  to  what  brought  alwut 
her  fall.  Tbe  daughter  did  not  see  her  moth- 
er fall.  Tbe  mother,  as  tias  been  stated,  does 
not  account  for  the  fall.  The  cord  or  rope  is 
tbe  only  cause  for  tbe  fall  asserted  by  tbe 
plaintiffs.  If  this  question  was  properly  sutH 
mltted,  plaintiffs  must  be  contented  with  tbe 
verdict. 

Tbe  assignments  of  error  fire  in  each  case 
tbe  same.  Upon  tbe  subject  of  defendant's 
alleged  negligence,  the  court  advised  the 
Jury: 

"Tbe  question  is:  Was  ttds  In  Jury  caused  or 
produced,  and  does  she  suffer,  by  reason  of  tiie 
negligence  on  the  part  of  the  defendant  bwe, 
and  should  tbe  defendant,  by  reason  of  such 
negligence,  be  required  to  respond  in  damages? 

"In  considering  this  question,  gentlemen,  as 
to  negligence,  a  customer  entering  tbe  store  of  a 
retail  merchant  by  invitation  has  a  right  to 
believe  that  there  are  no  concealed  sources  of 
danger  and  is  not  required  to  be  on  the  lookout 
for  the  unusual  thing.  Is  it  a  usual  or  unusual 
circumstance  for  a  mercantile  concern,  whose 
store  is  open  for  business,  to  have  in  its  aisle  a 
rope  or  cord?  Was  it  in  this  instance  so  placed 
that  a  customer  might- reasonably  be  expected 
to  stumble?  Had  Mrs.  W|ne  no  reason  to  sus- 
pect that  such  a  condition  ought  to  have  exist- 
ed, or  is  she  chargeable  with  negligence  in  not 
anticipating  sudi  a  circumstance? 

"Where  a  mercantile  establishment,  by  its 
advertising  or  otherwise,  as  I  have  stated,  in- 
vites people  to  go  upon  its  ptemisea  to  inspect 
16eN.W.--68 


goods,  does  it  assume  to  all  who  accept  the  in- 
vitation  the  duty  to  warn  them  of  any  danger 
in  coming,  which  is  known .  to  the  employes  of 
the  mercantile  establishment,  or  ought  to  be 
known  of  by  them.  Note  the  language  of  that, 
gentlemen,  when  you  come  to  analyze  the  ques- 
tion of  liability  here;  that  is,  was  the  danger 
known  to  the  employfe  of  the  mercantile  estab- 
bsbment,  should  they  have  known  it,  or  was  it 
by  reason  of  the  dnjumstances  of  the  case  un- 
known to  them? 

"Mrs.  Wine  was  not  charged  with  the  duty  of 
anticipating  that  there  would  be  lying  across 
the  aisia  of  the  defoidant's  floor  any  such  oh* 
stmction  as  the  one  over  whi(A  she  tripped,  or 
claimed  to  have  tripped.  Now,  gentlemen,  in 
analyzing  this  proposition  as  to  whether  or  not 
there  was  negligence  on  the  part  of  the  defend- 
ant, you  should  lognire  of  the  testimony  and 
determine,  among  other  things,  was  this  cord 
found  wrapped  about  the  leg  or  foot  of  Mrs. 
Wins  when  she  fell?  Inquire  from  the  testi- 
mony and  determine  whether,  from  the  facts  as 
they  are  adduced  here,  whether  the  fall  waa 
occasioned  by  the  cord  so  wrapped  aoout  her 
foot.  Inquire  of  the  evidence  and  determine 
what,  if  anything,  is  shown  as  to  whether  one 
end  of  the  cord  was  in  the  hands  of  the  defend- 
ant's employe  at  the  time.  If  It  was,  whether 
anything  at  that  time  was  done  by  the  employA 
of  the  defendant,  had  a  tendency  to  increase  the 
danger  or  hazard.  In  fact,  gentlemen,  analyze 
all  this  testimony. 

"It  is  the  claim  of  the  pluntiff  in  this  case 
that  this  cord  was  of  a  material  that  permitted 
a  loop,  as  it  lay  on  the  floor,  to  stand  up,  and 
that  by  reason  of  that  in  walking  along  she  put 
ber  foot  in  that  cord,  and  that  there  was  quite 
a  quantity  of  the  rope  or  cord  upon  the  floor, 
and  that  by  reason  of  this  entanglement  it  threw 
her  down.  Upon  the  other  hand,  gentlemen,  the 
defendant  contends  that  the  dress  of  Leah  Wine 
being  rather  long,  that  it  is  just  as  well  to  find 
that  she  was  in  the  act  of  leaning  over  in  ex- 
amining the  goods  upon  the  table,  that  her  dress 
being  perhaps  to  some  extent  upon  the  floor,  she 
stepped  upon  it,  tripped,  and  that  occasioned 
the  fail.  In  otiier  words,  goitlemen,  analyze 
the  evidence  in  the  case  and  determine,  if  yon 
can,  whether  or  not  this  cord  occaKoned  the  fall. 
Ton  will  have  to  be  satisQed  by  a  preponderance 
of  the  evidence  that  her  fall  was  occasioned  by 
this  cord.  You  cannot  find  the  defendant  iu 
this  case  liable  unless  you  determine  the  proxi- 
mate cause  of  her  falling  was  due  to  the  fact 
of  ibim  entanglement  of  her  foot  in  tiiis  rope  or 
wire,  cord. 

"If  you  find  the  defendant  was  not  negligent, 
you  need  consider  tliia  case  no  further,  but  re- 
turn to  this  court  with  a  verdict  of  no  cause  of 
action. 

"If,  upon  the  other  hand,  you  find  that  the 
defendant  was  negligent,  then  you  will  pass  to 
the  next  proposition:  Was  the  plaintiff  guilty 
of  contributory  negligence?" 

If  any  rule  for  determining  defendant's  neg- 
ligence was  given,  it  must  be  found  in  the 
foregoing.  I  feel  compelled  to  say  that  no 
rule  is  stated.  It  is  patent  that  tbe  fact  that 
plaintiff  tripped  on  tbe  rope  or  oord,  while  it 
was  a  necessary  fact  to  be  found,  was  not 
made  coutrc^ling  or  conclusive  of  defendant's 
negligence.    While    plalntUTa    reqveata    to 
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cbai^  npon  tbim  sabject  are  somewbat  dla- 
ctinive,  they  ask  for  a  rule,  and  In  substance 
for  a  proper  rule,  for  determining  defend- 
ant's negllgenc& 

Upon  the  subject  of  the  duty  of  the  plain- 
tiff, the  jury  was  told: 

"One  who  enters  a  bnay  store  mast  keep  his 
wits  about  him  and  pay  attention.  He  mast 
pay  attention  to  his  surroondings,  and  he  can- 
not go  hither  and  thither  absent-minded  and 
thinking  of  some  pardcnlar  subject,  and  shut- 
ting his  eyes  to  everything  else.  Snch  inatten- 
tion is  sometimes  dangerous  to  the  person  him- 
self, and  quite  as  often  to  his  neighbors.  Such 
inattention  is  a  want  of  that  ordinary  care 
which  the  safety  of  society  requires  of  sane 
pers<ms  of  mature  age  to  exercise,  and  for  which 
theiy  are  dvilly  responsible." 

[2]  This  was,  In  any  event,  an  erroneous 
statement  of  the  law  as  applied  to  the  facts 
of  this  case.  It  does  not  appear  that  plain- 
tiff was  acting  differently  from  ordinary  peo- 
ple who  visit  establishments  Uke  that  of 
defendant  to  examine  merchandise — to  shc^. 
As  a  general  preposition,  a  customer  In  such 
a  place  has  the  right  to  rely  upon  the  safe- 
ty of  passage  along  passageways  used  by  ens- 
tomers.  Brown  v.  Stevens,  136  Mich,  311,  99 
N.  W.  12;  Bloomer  v.  Snellenburg,  221  Pa. 
25,  69  AtL  1124,  21  L.  R.  A.  (N.  S.)  464.  The 
court  was  requested  to  so  Instruct  the  jury. 
But  there  was  no  evidence  of  any  negligence 
of  plaintiff  contributing  to  her  Injury.  She 
did  not  see  the  rope,  or  cord,  on  the  floor,  and, 
as  the  court  said  to  the  jury,  she  was  not 
bound  to  anticipate  that  there  would  be  any 
such  obstruction. 

There  are  other  assignments  of  error,  not 
considered  in  view  of  the  fact  that  the  points 
raised  are  not  likely  to  arise  upon  a  new 
trial. 

[3-7]  The  appellee  says  that,  in  any  event, 
the  judgment  was  right  and  should  not  be  re- 
versed because:  (1)  Plaintiff  did  not  Intro- 
duce competent  evidence  that  the  store  In 
which  plaintiff  was  Injured  was  owned  and 
operated  by  defendant;  (2)  there  was  no 
proof  that  the  young  man  who  was  taking 
down  the  decorations  and  had  some  of  the 
cord  in  his  band  was  an  employ^  or  in  any 
way  subject  to  the  control  or  supervision  of 
defendant ;  (3)  there  was  no  proof  as  to  the 
person  who  put,  or  allowed  to  be  put,  the 
cord  In  the  aisle,  whether  It  was  the  young 
man  referred  to,  some  customer  In  the  store, 
or  any  other  person;  (4)  there  was  no  evi- 
dence that  the  cord  bad  been  In  the  aisle  at 
all  before  the  moment  the  daughter  of  plain- 
tiff saw  It,  which  was  almost  the  instant  of 
the  accident,  and  therefore  there  is  no  evi- 
dence of  notice  to  the  defendant;  (5)  there 
was  no  proof  as  to  what  caused  the  cord 
to  fall,  whether  through  negligence  of  any 
one  or  by  accident ;  (6)  there  was  no  compe- 
tent evidence  that  the  cord  was  what  caused 
the  plaintiff  to  fall.  Excepting,  perhaps,  the 
last  point  stated,  it  does  not  appear  that  any 


of  these  questions  was  presented  to  or  con- 
sidered by  the  trial  court,  and  none  of  them 
can  upon  this  record  be  resolved  in  fiavor  of 
defoidant  as  a  matter  of  law. 

The  defendant  Is  charged  as  a  corporation, 
and  the  plea  is  the  general  issue.  The  testi- 
mony Is  to  the  effect  that  plaintiff  was  in- 
jured in  the  place  of  business  of  the  defoid- 
ant.  It  la  said  this  is  not  enongli,  in  view 
of  the  well-known  custom  of  wbl<di  the  court 
will  take  judicial  notice  that  many  large 
stores  apparently  owned  and  <H>crated  by  one 
company  have  departments  operated  and  con- 
trolled by  entirely  separate  corporations,  and 
plaintiff  Is  bound  to  prove  that  the  particular 
department  in  which  she  was  injured  was 
owned  and  omtrolled  by  defoidant  The 
court  knows  of  no  such  custom  as  is  referred 
to,  and  doubts  if  there  is  in  fact  sndi  a  cns- 
t<KU.  The  record  shows  there  is  a  corporation 
named  as  defendant  Is  named,  organized  to 
carry  on  the  business  of  selling  dry  goods  at 
retail  in  Detroit  The  testimony  Is  that 
plaintiff  was  in  the  store  of  this  corporation 
when  she  was  injured. 

Some  inferences  may  be  drawn  from  the 
fact  that  one  Is  employed  in  a  place  of  busi- 
ness, apparently  doing  the  work  of  an  em- 
ploy&  And  the  case  differs  from  Toland  v. 
Paine  Far.  Co.,  176  Mass.  476,  66  N.  B.  606, 
where  a  customer  fell  over  a  mat  on  the  floor, 
the  mat  being  curled  up,  and  from  De  Vdin 
V.  Swanson  (B.  I.)  72  AtL  388,  where  a  cus- 
tomer slipped  on  a  banana  peel  on  the  floor. 
In  the  case  at  bar,  there  is  evidence  of  the 
active  agency  ot  an  apparent  employe  of 
defendant  in  making  the  passageway  unsafe. 

The  other  points  are  answered  by  what  has 
already  beea  said. 

The  judgment  is  reversed,  and  a  new  trial 
granted,  vrith  costs  to  appellants  as  of  a  sin- 
gle appeal. 

BIRD,  STESBRB,  STONE,  and  MOORE, 
JJ.,  concurred  with  OSTRANDER,  O.  J. 

KUHN,  J.  (dissenting).  Accepting  the 
proof  offered  in  support  of  plaintiffs'  case  in 
the  light  most  favorable  to  their  CMitention, 
I  am  convinced  that  there  was  no  evidence 
of  any  negligence  on  the  part  of  the  deteaA- 
ant  to  warrant  the  submission  of  the  case  to 
the  jury.  The  testimony  discloses  that  the 
young  man  had  a  piece  of  cord  In  his  hand 
and  was  apparentiy  taking  down  spme  Christr 
mas  decorations,  and  that  he  Inadvertently 
dropped  it  in  the  aisle.  Ttiere  is  no  proof 
that  It  was  in  the  aisle  before  the  moment 
that  it  was  discovered  by  Mrs.  Blansteln, 
the  daughter  of  the  plaintiff,  wdio  saw  It 
when  she  felt  It,  according  to  her  dlaini, 
against  her  foot,  and  that  Immediately  there- 
after, upon  turning,  she  saw  her  mother  fall 
to  the  floor.  The  evidence  therefore,  as  to 
the  length  of  time  that  the  cord  was  on  the 
floor,  would  clearly  Indicate  that  It  was  only 
a  second  or  two  from  the  time  when  the  cord 
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was  first  se«i  by  any  one  to  the  time  of  the 
accident.  There  Is  no  evidence  that  the  de- 
fendant knew,  or  In  the  exercise  of  reasona- 
ble care  ought  to  have  known,  of  the  presence 
of  the  cord  In  the  aisle,  or  that  there  was  any 
negligence  on  Its  part  In  failing  to  remove  It 
A.ccepting  the  plaintiffs'  theory  of  the  case, 
In  my  opinion  what  occurred  was  simply  an 
onavoidable  accident,  for  whl«>h  the  defendant 
should  not  be  held  responsible.  I  am  of  the 
opinion  that  the  learned  trial  Jadge  might 
properly  have  directed  a  verdict  for  Qie  de- 
fendant, as  he  Intimates  he  should  have  in 
his  denial  of  the  motion  for  a  new  trial,  and 
that  there  was  no  error  in  allowing  the  ver- 
dict of  the  jury  to  stand  in  finding  that  the 
plaintiff  had  no  cause  for  action.  I  there- 
fore cannot  concur  with  the  opinion  of  the 
Chief  Justice. 
The  Judgment  should  be  affirmed. 

FELLOWS  and  BROOKE,  JJ.,  concurred 
with  KXfHN,  X  . 


DRIEB  V.  GRACEY  et  aL     (No.  14.) 
(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Wiixs     «=9616(4)  — CoNSTBtrcTioN  — Lira 
Tenant's  Powxb  to  Dispose  or  Cobpus. 

A  will  devising  all  testator's  propeity  to  hia 
wife  for  life,  with  power  of  disposal  if  neces- 
sary for  her  support,  maintenance,  and  com- 
fort, with  remainder  to  adopted  children,  gave 
testator's  widow  a  life  estate  with  power  to  use 
the  corpus  if  necessary  for  her  support. 

2.  Life  EsiAxis  «S316(1)  —  Bights  of  Lifb 
Tenant— Ih  COKE  and  Bents. 

The  owner  of  a  life  estate  in  all  testator's 
realty  is  entitled  to  the  income  and  rents  from 
such  property. 

8.  Deeds  ^»21](1)— Memtai.  Inoohfetknot 
— Evidence— SuTTiciENOT. 
In  a  guardian's  suit  to  set  aside  a  convey- 
ance previously  made  by  bis  ward,  in  e£Eecting 
an  exchange  of  lands,  evidence  held  not  suffi- 
cient to  sustain  the  charge  of  mental  incompe- 
tency. 

4.  Insane  Pebsons  €=s>103  —  Ouabdians— 
Actions— Good  Faith— Costs. 
Where  incompetent  ward  was  not  consulted, 
but,  on  learning  of  guardian's  bringing  suit 
against  foster  mother  to  set  aside  his  convey- 
ances to  her,  objected  thereto,  but  the  suit  was 
carried  on  over  his  protest,  resulting,  in  Su- 
preme Court,  in  dismissal  of  the  bill,  the  court 
will  charge  the  guardian  personally  with  costs, 
since  he  did  not  act  in  good  faith. 

Appeal  from  Circuit  Court,  Montcalm 
County,  In  Chancery;  F.  D.  M.  Davis,  Judge. 

Suit  by  Henry  Drier,  guardian  of  Frank 
Larsen,  against  Jam^s  Gracey,  administra- 
tor de  bonis  non  of  the  estate  of  Mathias 
Larsen,  deceased,  Anna  Cliristensen,  admin- 
istratrix of  the  estate  of  Frederick  Chrlsten- 
sen,  deceased,  and  others,  to  construe  a  will 
and   set   aside   a   conveyance.     Decree  for 


plaintiff,  and  Anna  Chrtstensen  and  othen 
appeal.    Reversed,  and  blU  dismissed. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOOBE,  STEERE,  BBOOEE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

N.  O.  Griswold,  of  Greenville,  for  appel- 
lants. 

Rarden  &  Bardoi,  of  Greenville,  for  ap- 
pellee. 

BIBD,  J.  Mathias  Larsen  was  the  owner 
of  120  acres  of  land  in  the  township  of  Eu- 
reka, Montcalm  county,  upon  which  be  re- 
sided with  his  wife  and  two  adopted  chil- 
dren. Flora  and  Frank  Larsen.  In  Decem- 
ber, 1890,  he  died  tesUte.  The  two  provi- 
sions of  his  will  which  are  In  dispute  are  as 
follows: 

"I  give,  devise  and  bequeath  to  my  beloved 
wife,  Mary  Larsen,  all  my  real  estate,  lands, 
tenements,  and  hereditaments,  of  every  kind 
and  nature,  wherever  the  same  may  be  situated, 
and  all  my  personal  estate,  goods,  chattels,  mon- 
eys and  effects,  of  every  kind  and  nature,  for 
and  during  her  natural  lifetime  and  until  her 
decease,  after  the  payment  of  my  just  debts  and 
expenses  of  the  last  sickness  and  funeral  (if 
any  such  there  be).  It  being  my  will  that  my 
said  wife  shall  and  I  do  hereby  give  to  her  the 
privilege  and  power  of  disposing  and  conveying 
away  any  portion  of  said  real  or  pergonal  estate 
that  may  be  necessary  to  be  disposed  of  for  her 
support,  maintenance  and  comfort  so  long  as  she 
shall  live  provided  the  increase  and  rents  and 
profits  of  the  same  estate  shall  not  be  sufficient 
for  that  purpose  and  also  the  right  to  turn  off 
and  dispose  of  such  of  said  personal  estate  as 
shall  to  her  seem  best  on  account  of  age  or 
wear  and  tear  substituting  others  in  the  place 
and  stead  of  the  same,  or  keeping  it  good  by 
increase,  hereby  giving  to  her  fuU  power  to  man- 
age the  same  according  to  and  dispose  of  it  as 
in  her  jadgment  seems  best. 

"Secondly.  The  rest  and  residue  and  remain- 
der of  my  said  real  and  personal  estate,  goods, 
chattels  and  effects  after  the  decease  of  my 
said  wife  I  do  hereby  give,  devise  and  bequeath 
to  Frank  Larsen  and  Flora  L.  Larsen,  adopted 
children  of  mine  to  be  divided  between  them 
share  and  share  alike." 

The  will  was  admitted  to  probate,  and 
Mary  Larsen,  his  widow,  qualified  as  execu- 
trix and  took  charge  of  the  estate.  For  two 
years  she  rented  the  farm.  After  that  she 
and  Frank,  the  adopted  boy,  worked  and 
managed  it  In  1885  the  adopted  daughter. 
Flora,  haviug  married,  was  desirous  of  dis- 
posing of  her  u.odlvided  half  in  the  farm  8ul>- 
Ject  to  her  mother's  life  estate,  so  her  moth- 
er purchased  it  for  |1,000.  In  1900  Frank 
married  and  brought  his  wife  to  the  home. 
It  soon  became  evident,  as  it  usually  does, 
that  the  house  was  too  small  for  both  fami- 
lies, and  as  a  result  the  mother  offered  to 
purchase  Frank's  Interest  for  $1,500,  or  to 
sell  hers  for  $1,500,  reserving  certain  timber 
of  the  estimated  value  of  $500.  Frank  elect- 
ed to,  and  did,  purchase  her  Interest  in  the 
farm,  giving  her  a  mortgage  thereon  for 
$1,500.     At  the  end  of  the  second  season. 
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Frank  became  dissatisfied  and  wanted  to 
sell  the  farm,  so  the  mother  purchased  it, 
giving  him  $900  in  cash  and  canceling  the 
?1,500  mortgage,  and  as  a  further  considera- 
tion permitted  him  to  retain  all  of  the  house- 
hold goods  and  personal  property  on  the 
farm  in  which  she  had  an  interest,  amount- 
ing in  value  to  over  $600.  Mary  Larsen  re- 
turned to  the  farm  and  operated  It  until  Oc- 
tober, 1907,  when  she  sold  it  on  contract  to 
George  W.  and  Jolm  F.  Nelson,  for  $4,000. 
Mary  Larsen  then  purchased  a  home  in  the 
village  of  Greenville,  where  she  resided  un- 
til her  death,  in  September,  1912.  She  died 
testate,  leaving  her  estate  to  a  brother  and 
to  the  children  of  a  deceased  brother. 

With  the  $900  paid  by  bis  mother  and  $750 
which  he  Itad  accumulated  from  the  avails 
of  the  farm,  Frank  purchased  40  acres  near 
by,  linown  as  the  Slattery  farm,  and  moved 
onto  it.  In  1904  he  traded  this  40  acres  for 
the  Shearer  farm,  consisting  of  80  acres.  In 
1907  he  sold  40  acres  of  the  >Shearer  farm 
and  paid  his  mortgage.  In  1911  be  traded 
the  remaining  40  to  one  Cooper  for  another 
40  in  the  same  township.  This  trade  with 
Cooper,  Frank  soon  regretted.  It  was  not 
an  advantageous  one,  and  he  was  very  de- 
sirous of  getting  rid  of  It.  Some  time  in 
1911  Frank  was  declared  mentally  Incompe- 
tent by  the  probate  court,  and  a  guardian 
was  appointed.  Steps  were  taken  by  the 
guardian  to  rescind  the  trade  with  Cooper. 
Ijitigation  followed  in  which  Frank  was  suc- 
cessful in  recovering  the  40  acres  whirfi  he 
had  traded  to  Cooper.  Frank  then  returned 
to  that  farm  and  still  resides  there. 

Soon  after  the  conclusion  of  that  litiga- 
tion, this  bill  was  filed.  The  estate  of  Mathi- 
as  Larsen  was  revived,  an  administrator  de 
bonis  non  was  appointed,  and  made  a  party 
defendant  herein.  Lars  Peter  Petersen,  ex- 
ecutor of  the  estate  of  Mary  J^rsen,  was 
made  a  party  defendant,  as  well  as  Anna 
Christensen,  administratrix  of  the  estate  of 
Frederick  Christensen.  Christensen  was  a 
brother  of  Mary  Larsen.  Slie  gave  to  him 
one-half  of  her  estate,  and  to  the  other  four 
defendants,  who  are  children  of  a  deceased 
brother,  the  other  one-half. 

The  bill  seeks  to  have  all  the  assets  of  the 
estate  of  Mary  Larsen  declared  to  be  assets 
of  the  estate  of  Mathias  Larsen,  and  also 
prays  to  have  set  aside  the  conveyances  be- 
tween Frank  and  his  mother,  on  the  ground 
that  Frank  was  not  mentally  competent  to 
transact  such  business,  and  on  the  further 
ground  that  he  was  defrauded  by  his  mother 
and  Frederick  Christensen. 

The  chancellor  found  that  Frank  was 
mentally  incompetent  at  the  dates  of  the  con- 
veyances, that  he  was  unduly  Influenced  to 
make  the  last  deed  by  his  mother  and  Chris- 
tensen, and  therefore  set  them  aside.  The 
construction  which  he  placed  upon  the  will 
of  Mathias  Larsen  was  that  It  gave  a  life 
estate  to  Mary  Larsen,  with  the  privilege 
of  using  from  the  corpus  of  the  estate.  If 
necessary,  for  her  support,  and  thiit  the  in- 
come or  accumulations  from  the  life  estate, 


which  were  unused  at  her  death,  belonged  to 
the  estate  of  Mathias  Larsen. 

The  questions  which  are  submitted  to  tiiis 
court  for  its  consideration  are  two:  (1)  Ilie 
construction  of  clause  1  and  2  of  the  will  of 
Mathias  Larsen.  (2)  Whether  the  convey- 
ances between  Frank  and  his  mother  should 
be  set  aside  on  the  ground  of  Frank's  men- 
tal incompetency. 

1.  It  is  conceded  that  Mary  Larsen  had  no 
means  of  her  own  at  the  time  of  her  lins- 
band's  death.  It  is  also  conceded  that  the 
funds  used  by  her  in  purchasing  the  interest 
of  the  cliildren  were  derived  from  her  life 
estaic.  When  these  purchases  were  made, 
she  was  assisted  financially  by  her  brother, 
Frederick  Christensen.  When  she  finally 
sold  the  place,  the  balance  due  him  was  paid 
from  the  Nelson  contract. 

[1]  The  language  of  the  will  is  not  ambig- 
uous. It  very  clearly  gives  Mary  Ijtrsen  a 
life  estate  in  both  the  real  and  personal 
property,  with  the  power  to  use  from  the 
corpus  of  the  estate,  if  necessary,  for  her 
reasonable  care  and  support  This  construc- 
tion is  supported  by  the  following  authori- 
ties: Glover  V.  Rrid,  80  Mich.  228,  45  N.  W. 
91;  Jones  v.  Demlng,  91  Mich.  481,  51  X.  W. 
1119:  Gadd  v.  Stoner,  113  Mich.  689,  71  X. 
W.  1111;  In  re  Moor's  Estate,  163  Midi.  SSi, 
128  N.  W.  198 ;  Bateman  v.  Case,  170  Midi. 
617,  130  N.  W.  590. 

[l]  It  appears  to  be  conceded  ttiat  the  pe^ 
sonal  property  was  exhausted  in  paying  the 
debts,  so  we  may  dismiss  that  from  our  con- 
sideration. As  owner  of  a  life  estate  in  the 
real  estate,  she  was  entitled  to  the  income 
and  rents.  These  belonged  to'  her  to  do  with 
as  she  saw  fit.  This  is  the  general  rule. 
Braswell  v.  Morehead,  45  N.  C.  26,  57  Am. 
Dec.  587  (see,  also,  note  to  this  case);  Millen 
V.  Guerrurd,  67  Ga.  284,  44  Am.  Rep.  720; 
17  R.  C.  L.  18  and  19. 

In  the  last  authority  cited,  it  is  said: 

"As  a  general  rule,  the  life  tenant  is  entitled 
during  the  cdntinnance  of  the  life  estate  to 
the  entire  income  from  the  property,  real  or 
personal,  in  which  he  has  a  life  interest,  but 
he  has  no  right  to  use  the  corpus. 

"The  rents  received  from  real  estate  during 
the  existence  of  the  life  estate  belong  to  the 
life  tenant,  and  it  has  been  held  that  a  lionus 
paid  during  the  continuance  of  the  life  estate 
for  the  extension  of  a  lease  also  belongs  to  th« 
life  tenant  as  of  the  time  when  it  was  made.'* 

We  perceive  no  reason  why  this  general 
rule  should  not  apply  to  the  life  estate  which 
was  given  to  Mary  Larsen  by  her  husband's 
will.  The  language  of  the  will  Indicates  that 
the  intention  of  the  testator  was  in  accord 
with  this  general  rule.  He  gave  her  a  life 
estate  in  all  of  his  property  with  no  restrit- 
tions  as  to  income.  As  such  legatee,  she  was 
entitled  to  the  possession  of  tho  estate,  and 
had  title  to  whatever  income  it  yielded.  If 
she  were  the  absolute  owner  of  a  life  estate 
in  the  farm,  she  must  have  been  entitled  to 
what  It  produced.  After  her  husband's 
death,,  she  remained  on  the  farm,  and  by  her 
Industry  and  tlurift  saved  nearly  enough  to 
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purchase  the  Interests  of  the  adopted  chil- 
dren, and  at  her  death  left  property  of  the 
value  of  $2,^0.  The  contention  Is  now  made 
that  this  sum  belongs  to  the  estate  of  her 
deceased  husband,  because  It  Is  income  from 
her  life  estate.  We  cannot  approve  of  this 
conclusion.  The  general  rule  of  law  does  not 
80  decree.  The  language  of  the  will  does  not 
so  order,  and  simple  justice  does,  not  so  de^ 
mand.  Neither  are  we  able  to  agree  with 
plnlntlfTs  contention  that  the  situation  Is 
ruled  by  the  eases  of  Hull  v.  Hull,  122  Mich. 
338,  81  N.  W.  89,  and  In  re  Mallary's  Es- 
tate, 127  Mich.  119,  86  N.  W.  541,  89  N.  W. 
348. 

In  Hull  V.  Hull,  the  testator  created  a 
trust  fund  of  all  of  his  property  and  provid- 
ed that  during  his  widow's  natural  life  she 
should  have  It  as  needed  for  her  support  and 
comfort,  and  named  trustees  to  see  that  the 
provision  was  carried  out  to  the  letter. 

In  re  Mallary's  Estate,  the  testator  did 
substantially  the  same  as  was  done  In  Hull 
v.  Hull,  except  that  the  widow  was  made  the 
sole  trustee  and  was  not  required  to  give 
bond. 

In  the  present  case  Mary  Larsen  was  giv- 
en a  distinct  estate  for  life — a  freehold  es- 
tate. If  the  estate'  were  hers  for  life,  the 
income  was  hers.  Mathlas  Larsen  made  no 
attempt  to  control  the  income  from  the  life 
estate.  He  directed  that,  If  the  income  were 
insufficient  to  properly  care  for  her,  she 
should  have  the  right  to  sell  and  use  from 
Uie  corpus  of  the  estate,  but  this  privilege 
She  never  exercised.  These  differences  make 
the  cases  cited  easily  distlngulshabte  from 
the  present  one. 

Our  conclusion  is  that  the  will  gives  to 
Mary  Larsen  a  life  estate  In  tfce  property, 
both  real  and  personal,  of  Mathlas  Larsen, 
and  that  the  rents  and  Income  derived  there- 
from during  ber  life  belonged  to  her,  were 
her  sole  property,  an^  now  belong  to  ber  es- 
tate. 

2.  Should  the  conveyances  between  Frank: 
and  his  mother  be  set  aside? 

Frank  Larsen,  at  the  time  of  the  trial,  was 
51  years  of  age.  He  had  been  a  farmer  all 
his  life.  When  a  young  man,  his  foster  fa- 
ther died.  He  tool^  charge  of  the  farm  and 
managed  it,  and  his  foster  mother  kept  the 
house,  and  the  record  shows  that  he  baa  been 
reasonably  successful  as  a  farmer.  All  the 
witnesses  agree  that  be  ig  not  bright,  that  he 
Is  peculiar,  that  he  Is  quick-tempered,  and 
when  angry  is  boisterous  and  says  and  does 
foolish  things.  He  married  late  In  life  and 
was,  at  least  before  marriage,  addicted  to 
the  habit  of  self-abuse.  It  also  appears  that 
he  was  troubled  at  times  with  what  he  call- 
ed "blue  spells"  and  complained  that  bia 
bead  ftelt  bad  and  was  not  right. 

Several  witnesses  appeared  on  behalf  of 
plaintiff.  Some  of  them  were  neighbors; 
others  were  business  and  professional  people 
of  Greenville,  with  whom  he  had  come  In 
contact,  either  in  a  business  or  social  way. 
Nearly  all  of  them  gave  it  as  their  opinion 
that  he  was  not  mentally  competent  to  have 


the  charge  of  his  own  affairs.  Several  near 
neighbors  who  had  known  him  from  child- 
hood expressed  the  opposite  opinion.  Some 
business  and  professional  people  with  whom 
he  hod  done  business  In  Greenville  also  ex- 
pressed an  opposite  opinion.  All  of  the  wit- 
nesses for  the  defendants,  and  some  of  those 
■who  appeared  for  th^  plaintiff,  admitted  that 
they  had  never  heard  his  ability  to  manage 
his  own  affairs  questioned  until  his  litiga- 
tion with  Cooper.  It  would  be  unprofitable 
to  analyze  the  testimony  of  each  witness; 
but  we  may,  with  some  profit,  refer  to  cer- 
tain impressions  which  we  have  received  in 
reading  the  voluminous  record. 

(a)  While  most  of  plaintlfTs  witnesses  ex- 
pressed the  opinion  that  I.<arsen  was  not 
competent  to  have  charge  of  hl«  affairs,  the 
reasons  which  they  gave  for  thinking  so  are 
not  very  satisfactory.  The  record  shows 
without  dispute  that  Frank  had  bought  and 
sold  several  farms,  had  worked  and  manag- 
ed them,  and  marketed  the  produce,  and  the 
only  competent  proot  of  specitic  Instances 
in  which  he  had  made  bad  bargains  was  the 
real  estate  deal  with  Cooper  and  one  horse 
trade. 

(b)  At  the  time  of  the  hearing  of  this  case, 
Tjirsen  appeared  to  be  unfriendly  toward 
his  guardian.  He  testified  In  the  case,  and 
this  attitude  subjected  him  to  a  severe  cross- 
examination  by  his  own  counseL  The  exami- 
nation was  one  well  calculated  to  develop  his 
mental  weaknesses,  if  he  had  any.  During 
his  examination  be  was  able  to,  and  did,  take 
care  of  himself  as  well  as  any  other  witness 
in  the  case.  His  answers  indicated  that  he 
comprehended  the  questions,  answered  the 
precise  question  asked  without  elaboration, 
and  drew  .some  very  nice  distinctions.  Nei- 
ther his  dibect  nor  cross  examination  gives 
any  hint  tliat  he  was  mentally  incompetent 
at  the  time  of  the  trial.  It  should  be  men- 
tioned in  this  connection  that  plaintiff's 
counsel  concedes  that  he  was  unusually  lucid 
on  that  occasion. 

(c)  After  trading  farms  with  Cooper,  Lar- 
sen arrears  to  have  regretted  it  and  wor- 
ried over  it  to  the  extent  that  he  could 'not 
work.  He  wanted  to  trade  back,  but  Cooper 
refused.  He  induced  his  uncle  to  intercede 
for  him,  but  this  was  of  no  avail.  He  in- 
sulted with  bis  friends,  and  some  one  sug- 
gested to  him  that  an  effective  way  to  get 
his  property  back  was  to  have  himself  de- 
clared Incomijctent  by  the  probate  court 
This  appealed  to  him,  and  he  set  about  to 
have  this  done.  His  wife  made  the  applica- 
tion, and  he  solicited  witnesses  to  swear  that 
he  was  Incomiietent.  Two  phy.siclans  were 
asked  to  examine  him.  They  did  so,  and 
made  a  report  that  nothing  was  found  Indi- 
cating that  he  needed  a  guardian.  They  were 
not  called  to  testify  at  tke  hearing.  In  the 
suit  with  Cooper  he  again  solicited  witness- 
es to  testify  that  he  was  incompetent,  as  ha 
stated  to  them,  so  that  he  could  get  his  place 
back.  It  is  not  usual  for  persons  who  are 
really  suffering  from  this  malady  to  capital* 
Ize  it  in  this  manner.    It  is  very  unusual  for  ' 
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one  who  is  In  this  unfortunate  condition  to 
solicit  witnesses  to  testify  to  the  fact  While 
these  acts  on  his  part  are  not  conclusive  of 
his  competency,  they  show  a  mental  grasp 
and  resourcefulness  which  throw  suspicion 
on  the  claim  that  he  Is  mentally  Incompetent, 
(d)  We  have  heen  Influenced  to  some  ex- 
tent In  reaching  a  conclusion  on  this  ques- 
tion by  the  testimony  of  Dr.  Johnson,  who 
was  called  upon  to  make  an  examination  of 
Larsen,  prior  to  his  being  declared  an  in- 
competent by  the  probate  court,  and  who  did 
make  the  examination  In  company  with  Dr. 
Bower.  Dr.  Johnson  testified  upon  the  hear- 
ing of  this  case.  His  testimony,  in  part,  fol- 
lows: 

"I  think  our  ezaminatiMi  that  day  covered 
•bout  an  hour's  time.  We  talked  with  him  a 
good  deal  during  that  i>erlod. 

"Q.  What  range  of  subjects  did  you  talk 
about?  A.  First,  I  think  we  went  into  his  his- 
tory as  carefully  as  we  could,  relative  to  where 
he  was  born,  the  history  of  his  family,  his  ele- 
mental training,  what  school  training  he  had 
had.  We  questioned  him  relative  to  work  he 
had  while  in  school,  the  studies  he  pursued ; 
questioned  him  relative  to  various  details  in  his- 
tory for  instance.  We  asked  him  a  few  things 
in  mathematics.  We  questioned  the  man  rela> 
tiv*  to  his  habits,  in  other  words,  took  a  very 
dose  personal  history  as  we  could  get  it  that 
length  of  time.  Tried  to  draw  out  the  fact 
that  he  had  some  hallncinatioDs,  illusions,  or  de- 
lusions. Wa  went  into,  his  physical  condition. 
I  remember  we  talked  to  him  relative  to  various 
matters  of  Judgment,  relative  to'  farming,  the 
bait  time  to  buy  a  farm,  bow  he  would  judge 
a  good  farm,  the  best  time  to  sell  crops,  the 
best  time  to  harvest  crops,  the  best  time  ito 
plant  them,  various  ideas  relative  to  farming. 
We  went  into  the  matter  of  his  physical  con- 
dition, asked  him  various  question^  about  that, 
about  sleeping,  appetite,  and  other  things,  his 
memory,  we  tried  to  test  out  his  memory,  gen- 
eral condition.  I  think  that  about  covers  the 
field  as  near  as  I  can  remember.  We  did  not 
that  day  observe  any  indications  of  hallucina- 
tions. We  observed  that  he  has  some  peculiar- 
ities of  speech.  We  did  not  examine  to  ascer* 
tain  what  caused  that  peculiarity  of  speech. 

"Q.  When  you  got  bis  speech  so' you  under- 
stood his  talk,  or  his  reply,  you  say  it  was  sane 
and  all  right?  A.  We  didn't  find  anything 
wrong  with  him." 

[3]  We  conclude  that  the  most  that  can  be 
claimed  for  the  testimony  bearing  on  the 
question  of  mental  capacity  Is  that  Prank 
Larsen  was  a  man  somewhat  below  the  av- 
erage Intelligence,  that  he  was  peculiar  in 
many  ways,  and  that  be  had  lessened  his 
physical  and  mental  vigor  to  some  extent  by 
his  tmfortunate  habit;  but  we  do  not  think 
the  record  as  a  whole  establishes  the  fact 
that  Larsen  was  mentally  Incompetent  to 
have  the  care  and  charge  of  his  own  affairs. 
Notwithstanding  all  the  speculations  with 
reference  to  his  capacity,  the  fact  remains 
that  he  has  been  a  farmer  all  of  his  life, 
has  worked  and  managed  his  own  farms, 
made  his  own  deals,  and  done  his  own  mar- 


keting, and  did  it  as  well  and  successfully  as 
it  is  usually  done,  and  that  be  is  still  living 
on  a  farm  of  his  own,  worth  from  $1,S00  to 
11,800,  with  no  debts,  and  managing  it  and 
working  it  without  the  aid  and  Judgment  of 
any  one  but  himself.  We  must  condude, 
therefore,  that  the  charge  of  mental  Incom- 
petency Is  not  sustained. 

On  the  remaining  question  we  find  nothing 
in  the  record  which  convinces  us  that  Frank 
was  unduly  influenced  or  defrauded  either 
in  the  purchase  or  sale  of  the  old  farm.  He 
testified  that  he  concluded  he  would  rather 
hare  a  smaller  farm  and  be  free  of  debt,  and 
besides  he  felt  his  mother  should  have  the 
home  farm.  If  It  can  be  said  that  Frank  did 
not  receive  full  value  for  the  farm  when  he 
sold  it  to  his  mother,  we  think  it  is  equally 
true  that  she  did  not  receive  full  value  when 
she  sold  it  to  him.  When  he  left  the  farm, 
he  had  $900  In  money  paid  by  his  mother, 
$750  which  he  had  made  during  the  time 
that  he  owned  it,  and  all  the  personal  prop- 
erty, including  the  household  goods  and  farm 
machinery. 

We  are  of  the  opinion  that  the  decree 
should  be  reversed,  and  plaintifiF's  bill  dis- 
missed, with  costs  of  both  courts  to  the  ap- 
pealing defendants^  to  be  taxed  against  the 
plaintiff  personally. 

[4]  In  granting  costs  against  the  guardian 
personally,  we  do  so  feeling  that  he  did  not 
institute  and  carry  on  the  litlgatkHi  with  the 
good  faith  which  is  demanded  of  an  official 
In  a  trust  relation.  Frank  Larsen  testified 
that  he  was  opposed  to  the  lltlgatlcn  and 
did  not  want  it  carried  on.  The  guardian 
testified  that  Frank  was  not  consulted  be- 
fore the  suU  was  brought,  that  he  did  not 
approve  of  it,  that  he  became  angry  because 
it  was  instituted,  and  that  it  was  carried  on 
against  his  protest.  This  testimony,  consid- 
ered in  connection  with  the  merits  of  the  con- 
troversy, has  led  us  to  the  conclusion  al- 
ready announced. 

OSTRANDEB.  a  J.,  and  MOOBE. 
STHERE,  BROOKE,  FBLIiOWS,  STONBk 
and  KUHN,  JJ.,  concurred. 


WOOLFITT  et  al.  v.  PRESTON  «t  aL 
(Na  23.) 

(Supreme  Court  of  Michigan.    Dec.  27,  191S.) 

1.  Wills  «=>616(7)— OoNsraucrioN— lifk  es- 
tates—Powkb  OF  DiSPOSITIOIf. 

Under  a  will  devising  realty  to  a  daughter, 
with  entire  control  during  her  lifetime  and 
power  to  sell  and  to  use  the  interest  and  prin- 
cipal, if  necessary,  for  the  support  of  herself 
and  children,  with  remainder  over,  devisee  took 
a  life  estate,  with  power  to  sell  for  support  of 
herself  and  children,  bat  for  no  other  purpose. 

2.  Wills   «=>616(4),   634(4)— Oonstbuctiow— 
Interests  ov  De,visee8. 

Where  a  wiU  devised  a  life  estate,  with  pow- 
er  of   disposal   for   support,   remainder   to   be 
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aqnally    divided    between    two    of    testatrix's 

daughters,  remainder,  at  their  death,  to  be  di- 
vided between  two  granddaughters,  but,  if  both 
dangbtsrs  were  not  living  at  devisee's  death, 
property  to  be  equally  divided  among  testatrix's 
grandchildren,  the  two  daughters  took  a  life 
estate,  and  the  granddaughters  a  vested  remain- 
der. 

3.  liiFB  Estates  <S=»G— Intebest  of  Life  Ten- 
ant WITH  Power  of  DisposaI/— Bond. 

Where  a  wiH  devises  a  life  estate,  with  {raw- 
er of  disposal,  and  gives  a  vested  interest  in 
the  remainder  to  other  devisees,  the  life  tenant 
will  not  be  required  to  give  bond  to  protect  the 
proceeds  of  the  property,  if  sold,  against  un- 
anthorized  expenditures,  onless  bad  faith  in  the 
administration  be  shown.    . 

4.  PBBPmrmBS    «=»e(3)  —  StrccFssivE    Life 

H)8TATB8— NnUBER. 

Whers  a  will  devised  a  life  estate  to  a 
daughter,  the  property  at  ber  death  to  be  equal- 
ly divided  between  two  remaining  daughters, 
with  remainder  over,  the  devise  will  not  be 
construed  as  three  life  estates,  violative  of  Gomp, 
Laws  1015,  il  1153^2,  11533,  since  the  estate 
given  to  the  two  daughters  constituted  one  life 
estate. 

Appeal  from  Circuit  Court,  Genesee  Coun- 
ty, In  Chancery;    Mark  W.  Stevens,  Judge. 

Suit  by  Martha  B.  Woolfltt  and  another 
against  Claudia  M.  Preston  and  others,  to 
construe  a  will.  From  a  decree  for  plaintiffs, 
defendants  appeal.    Affirmed. 

Argued  before  OSTRANDBR,  C.  J.,  and 
KtJHN,  BIRD,  MOORE,  STEERE^  BROOKE, 
PELLOWS,  and  STONE,  JJ. 

Carton,  Roberts  &  Stewart,  of  Flint,  for 
api>eUant8. 
George  W.  Cook,  of  Flint,  for  appellees. 


BIRD,  J.  Augusta  N.  Bannister,  a  resident 
of  Flint,  died  testate  In  October,  1915,  leav- 
ing three  daughters,  Claudia,  Martha,  and 
Florence.  Her  will  was  admitted  to  probate 
without  contest.  It  contains  the  following 
provision: 

"I  give,  devise  and  bequeath  to  my  oldest 
daiighter,  Claudia,  what  is  known  as  the  old 
homestead,  situated  on  Harrison  street  between 
Second  and  Third  streets,  Number  615.  I  will 
to  Claudia  this  home  and  furnishings,  including 
piano.  Claudia  to  have  entire  control  of  this 
property  during  her  lifetime ;  rent  the  property 
and  collect  the  rents  as  she  desires.  If  there 
is  good  opportunity  to  sell  this  property  and  it 
seems  best  to  sell  it,  she  may  do  so,  using  the 
interest  on  same.  If  necessary  to  us«  principal 
for  herself  and  children's  support,  she  may  do 
so.  The  interest  from  this  property  to  be  used 
as  far  as  possible  for  her  own  support  and 
children's  education.  At  Claudia's  death,  I  wish 
this  property,  or  what  is  remaining  of  it,  to  be 
equaUy  divided  between  Martha  and  Florence. 
If  this  property  still  remains  intact  at  their 
death,  I  wish  it  to  be  divided  between  my 
granddaughters,  Helen  and  Ruth  Preston.  It 
there  are  other  grandchildren,  all  are  to  share 
alike.     If  Martha  and  Florence  are  not  both 


living  at  Glandia's  death,  then  the  one  who  is 
living  shall  have  possession  of  the  Harrison 
street  property.  If  both  are  not  living,  then 
the  property  will  go  to  my  grandchildren  and 
be  divided  equally  between  tbem." 

Tbe  daughters  being  nnable  to  agree  among 
themselves  as  to  the  constmction  whlcli 
should  be  given  to  this  paragraph  of  the  vrlll 
Martlia  and  Florence  fllA  this  bill  to  obtain 
a  Judicial  construction  thereof.  Martha  and 
Florence  cont<«nd  that  Claudia  has  only  a 
life  estate  in  the  prmnlses  with  a  limited 
power  of  disposal.  Claudia  claims  that  the 
devise  gives  her  an  estate  in  fee,  for  reasons 
which  we  shall  presently  ccmslder. 

1.  Coonsel  for  Claudia  contend  that  the  lan- 
guage of  the  devise  brings  tbe  cose  within 
the  holding  of  Jones  v.  Jones,  25  Mich.  401, 
Dills  T.  he  Toui:,  136  Mich.  243, 98  N.  W.  lOM, 
Moran  v.  Moran,  143  Mich.  322,  106  N.  W. 
206,  5  L.  R.  A.  (N.  S.)  323,  114  Am.  St.  Rep. 
618,  KiUefer  v.  Bassett,  146  Mich.  1,  109  N. 
W.  21,  and  White  v.  Railway  Co.,  190  Mich. 
1,  166  N.  W.  719;  while  counsel  for  Martha 
and  Florence  Insist  that  the  case  comes  within 
the  construction  of  Jones  v.  Deming,  91  Mich. 
481,  51  N.  W.  1119,  Oadd  v.  Stoner,  113  Mich. 
689,  71  N.  W.  nil,  Farlin  v.  Sanbum,  161 
Mich.  616,  126  N.  W.  634,  137  Am.  St.  Rep. 
{»6,  In  re  Moor's  Estate,  163  Mich.  368,  128 
N.  W.  198,  and  Bateman  v.  Case,  170  Mich. 
617,  186  N.  W.  590. 

[1, 2]  The  test  suggested  by  Gadd  ▼.  Ston- 
er, supra,  which  has  been  followed  by  some 
of  the  cases,  is  "whether  the  will  gives  an 
nnlimlted,  or  only  a  modified,  power  of  dispo- 
sition, in  the  flrst  taker."  The  power  of  di»- 
Iiositlon  contained  in  this  devise  does  not 
appear  to  be  an  unlimited  one.  It  does  not 
give  Olandia  permission  to  sell  the  premises 
and  dispose  ot  the  proceeds  for  any  purpose 
she  may  choose.  It  does  authorize  her  to 
make  a  sale  thereof,  if  she  deems  best  and  a 
favorable  opportunity  offers ;  but  it  limits  the 
expenditure  of  the  proceeds  to  her  and  her 
children's  necessities.  To  expend  the  pro- 
ceeds for  any  other  purpose  would  be  a  clear 
violation  of  the  express  terms  of  the  devise. 
The  testatrix  makes  her  intent  very  clear 
that  the  proceeds  of  the  premises,  if  sold, 
shall  be  devoted  to  the  care  and  support  of 
Claudia  and  her  children.  This  conclusion 
brings  the  case  within  the  holding  of  Gadd 
V.  Stoner,  and  kindred  cases  heretofore  cited. 
Our  conclusion  is  that  Claudia  takes  a  life 
estate  in  the  premises  with  the  power  to  sell 
them  If  she  deems  best,  and  the  further  right 
to  nse  snch  part  of  the  proceeds  as  is  neces- 
sary in  ttie  support  of  herself  and  children, 
but  for  no  other  purpose.  Subject  to  these 
provisions,  Martha  and  Florence  take  a  life 
estate,  and  Helen  and  Ruth  Preston  a  vested 
interest  In  the  remainder. 

[3]  2.  Counsel  suggest,  if  this  conclusion 
be  reached,  and  a  sale  should  be  made. 
Claudia  should  be  required  to  give  a  bond 
to  protect  the  proceeds  against  unauthoriz- 
ed expenditure.    The  fact  must  not  be  over- 
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looked  that  this  property  belonged  t»  tb» 
mother,  and  that  she  had  a  right  to  do  with 
It  as  she  pleased.  She  has  seen  fit  to  give 
It  to  Claudia  under  these  conditions,  with- 
out Imposing  any  terms  of  security,  and 
none  will  be  imposed,  unless  she  exceeds 
the  limits  of  good  faith  In  the  adminis- 
tration of  the  fund.  18  Cyc.  614 ;  Gadd  v. 
Stoner,  supra;  Chamberlain  t.  Basel,  178 
Mich.  1, 144  N.  W.  649. 

[4]  3.  A  further  reason  suggested  why  the 
devise  should  be  construed  to  be  a  fee  In 
Claudia  is  that  the  testatrix  has  attempted 
by  this  proTlsion  of  her  will  to  suspend  the 
power  of  alienation  for  a  longer  period  than 
during  the  continuance  of  two  lives  In  being 
at  the  creation  of  the  estate,  which  is  pro- 
hibited by  our  statutes.  See  sections  11S32, 
11EB3,  C.  L.  1915.  To  bring  the  devise  within 
these  sections  counsel  reasons  in  this  wise: 

"£^rat,  Claudia  is  given  a  life  estate,  Martha 
is  given  a  life  estate,  and  Florence  is  given  a 
life  estate,  and  remainder  over  to  Helen  and 
Rath  Preston,  and  other  grandchildren,  if  any." 

We  think  counsel's  reasoning  is  erroneous 
In  assuming  that  the  estate  given  to  'Martha 
and  Florenos  represents  two  life  estates,  in- 
stead of  one.  A  fair  interpretation  of  the 
language  of  the  devise  is  that  one  life  es- 
tate is  devised  to  both,  Martha  and  Flor- 
ence, to  be  enjoyed  by  them  in  common.  In 
other  words,  an  undivided  one-half  to  each. 
The  language  of  the  testatrix  la: 

"At  Claudia's  death,  I  wish  this  property,  or 
what  is  remaining  ol  it,  to  be  equally  divided 
between  Martha  and  Florence." 

By  no  reasonable  construction  could  this 
be  construed  as  giving  whatever  remains  to 
Martha  as  long  as  she  lives  and  afterwards 
to  Florence  during  her  life.  We  are  of  the 
opinion  that  this  point  Is  not  well  taken. 

The  conclusions  which  we  have  readied 
upon  these  questions  are  the  same  as  were 
reached  by  the  chancellor ;  therefore  the  de- 
cree of  the  lower  court  will  ,be  affirmed. 
Plaintiffs  will  recover  their  costs  In  this 
court 


BURKHARD  v.  O'BRIEN  et  al.     (No.  65.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

APPEAL  AND  EBBOR  93>232(1)— OBJECTIONS  IN 

LowEB  CotJKT— Scope. 
In  suit  to  quiet  title,  defendant's  answer, 
praying  for  "the  benefit  of  a  cross-bill,"  and 
"that  plaintiff's  bill  of  complaint  be  diBmissed, 
and  that  an  order  and  decree  be  entered  in  this 
cause  confirming  the  said  defendant's  title, 
*  *  *  and  that  said  plaintiff  has  no  right  or 
interest,"  held  inconsistent  with  defendant's  con- 
tention on  appeal  tliat  plaintiff  had  no  right  to 
maintain  such  action,  and  that  his  only  remedy 
was  in  ejectment 


Appeal  from  Circuit  Court,  Berrien  Coun- 
ty, in  Chancery;  George  W.  Bridgman,  Judge. 

Action  by  Frank  3,  Burkbard  against 
Thomas  O'Brien  and  another.  Judgment  for 
plalntlfT,  and  defendants  appeaL    Affirmed. 

Argued  before  OSTEANDEB,  C.  J,  and 
KUHN,  BIRD,  MOORE,  STEEBB,  BBOOE£, 
FELLOWS,  and  STONE,  JJ. 

Wilber  N.  Burns,  of  NUes  (O.  W.  CooUdge, 
of  Nlles,  of  counsel),  for  appellants. 
R.  E.  Barr,  of  St  Joseph,  for  appellee. 

MOORE,  J.  The  blU  of  complaint  In  this 
case  was  filed  to  quiet  title  to  lots  1  and  2 
in  Fulton's  addition  to  the  village  of  Buchan- 
an. The  plat  of  said  addition  was  executed 
on  November  1,  1S66,  and  covers  lots  num- 
bered from  1  to  58,  InclUBlve.  It  was  prop- 
erly recorded.  The  record  title  to  Iota  1  and 
2  is  in  the  plaintiff. 

The  defendant  Michael  O'Brien  answered 
fully  the  averments  of  the  bill  of  complaint 
and  asserted  title  in  defendant  by  adverse 
possession.    The  answer  ends  as  follows: 

"Answering  the  thirteenth  and  fourteenth  par- 
agraphs of  the  plaintiff's  bill  of  complaint,  de- 
fendant says  that  he  has  a  good,  valid,  and 
legal  claim,  and  that  he  is  entitled  to  said  prem- 
ises free  and  dear  from  any  claims  or  pre- 
tended claims  of  the  plaintiff,  and  therefore  the 
defendant  aeks  the  benefit  of  a  cross-biU,  and 
prays  that  the  plaintiff's  bill  of  complaint  bo 
dismissed,  and  that  an  order  and  decree  be  en- 
tered in  this  cause  confirming  the  said  defend- 
ant's title  to  lots  1  and  2,  and  decreemg  that 
the  said  plaintiff  has  no  right,  title,  or  interest 
tiierein." 

The  case  was  tried  upon  its  merits  In  open 
court.  From  a  decree  In  favor  of  the  plain- 
tur,  the  case  Is  brought  here  by  appeal. 

Counsel  contend  that  under  the  facts  dis- 
closed by  the  record  a  bill  to  quiet  title  can- 
not be  maintained,  and  that  an  action  of 
ejectment  Is  the  only  remedy.  Counsel  for 
the  appellee  say  this  contentlbn  was  not 
mentioned  before  the  trial  court  An  exam- 
ination of  the  record  does  not  show  it  was; 
indeed,  the  prayer  of  the  defendant's  answer 
asking  for  afltanatiTe  relief  is  Inconsistent 
with  the  claim. 

The  only  remaining  question  requiring  con 
slderatlon  is:  Did  defendants  show  title  by 
adverse  possession?  The  doctrine  of  title 
by  adverse  possession  has  been  before  this 
court  many  times.  Some  of  the  cas^  are 
Telverton  v.  Steele,  40  Mich.  541,  Paldl  v. 
Paldi,  95  Mich.  410,  54  N.  W.  903;  and  Si- 
moDB  T.  McCormick,  202  Mich.  485, 168  X.  W. 
467. 

The  testimony  offered  in  behalf  of  the  de- 
fendant, esped/niy  that  of  his  tenant,  did 
not  show  such  actual,  hostile,  and  continnod 
possession  as  is  required  to  establish  title 
by  adverse  possession. 

The  decree  of  the  lower  court  Is  affirmed, 
with  costs  in  favor  of  the  plalntlft. 
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SUFFROUW  et  al.  v.  BREWER  et  aL 

(No.  6».) 

(Supreme  Court  of  Michixan.    Dec.  27/  1918.) 

1.  WAxeKS  AND  Watkb  Codbses  ®=>137— Pbe- 
acKtPTivK  Right— Flow  or  Stkeax. 

A  prescriptive  right  to  the  flow  of  water 
in  a  stream  can  be  acqaired  by  20  years  of 
user. 

2.  Waters  and  Wateb  Coubses  •sb152(8)  — 
Pbescmption— Division  of  Stbeam— Sum- 
ciENCT  OF  Evidence. 

Evidence  MA  to  abow  that  for  more  than 
40  years  the  water  of  a  stream  in  dispute  had 
been  divided,  where  divided  at  the  time  of 
snit,  on  defendants'  farm,  and  that  it  ran,  one- 
half  through  one  branch  over  defendants'  land, 
and  one-half  through  the  other  over  plaintiffs'. 

Appeal  from  Circuit  Court,  Kent  County, 
In  Chancery;  Joseph  Barton,  Judge. 

Suit  by  Fred  SufCrouw  and  others  against 
Joseph  Brewer  end  others.  From  decree  for 
plnintlfFs,  defendants  appeal.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
KUHN,  BIRD,  MOORE,  STEERE,  BROOKE, 
FELLOWS,   and   STONE,  JJ. 

Norris,  MePherson,  Harrington  &  Waer,  of 
Grand  Rapids,  tot  appellants. 

Hatch,  McAllister  &  Raymond,  of  Grand 
Rapids,  for  app^lees. 

KUHN,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  for  Kent  county,  In 
chancery.  The  plaintiffs  owned  farms  on 
section  14,  Plaiufleld  township,  which  He 
north  of  the  east  and  west  highway  and  par- 
allel to  and  adjoining  each  other.  The  de- 
fendant John  P.  Welter  owned  40  acres  Im- 
mediately east  of  and  adjoining  the  farm  of 
the  plaintiff  Fred  Saffronw.  The  defendant 
Augusta  H.  Brewer  owned  land  directly  sonth 
of  the  John  P.  Weller  farm.  The  dispute 
between  the  parties  arises  from  the  flow -of 
a  certain  stream  of  water  across  their  land. 
In  Its  natural  state  this  stream  had  its 
source  In  the  western  part  of  section  13, 
Flalnfleld  township,  and  flowed  southwest- 
erly Into  tlie  east  half  of  the  southeast  quar- 
ter of  section  14,  now  owned  by  the  defend- 
ant Weller,  where  it  overflowed  Into  a  swamp 
or  pond,  from  which  it  flowed  southerly  and 
southwesterly  across  the  west  half  of  the 
west  half  of  section  24  and  emptied  Into  the 
Grand  river.  Upwards  of  60  years  ago,  the 
exact  date  not  being  shown  by  the  evidence, 
the  course  of  this  stream  was  changed  by 
the  digging  of  artificial  canala  A  channel 
was  dug,  carrying  the  stream  in  a  westerly 
dlrectl(m  across  the  lands  now  owned  by  the 
defendant  WeHer,  and  about  15  rods  east 
of  the  SuSrouw  land,  and  on  the  Weller 
farm  there  was  a  divide  established  in  the 
creek,  and  It  Is  the  claim  of  the  plaintiffs 


that  one-haM  of  tJie  water  was  torned  di- 
rectly to  the  sonth  and  the  other  half  of  the 
water  ran  through  the  west  branch  of  the 
creek,  across  the  plaintiffs'  lands,  on  through 
to  the  river  Rogue,  and  it  is  the  dalm  of  the 
plaintiffs  that  this  condition  existed  for 
upwards  of  50  years;  the  creek  being  fed  and 
supplied  by  springs,  the  west  branch  run- 
ning across  the  plaintiffs'  land  continuously 
the  year  around,  conveying  and  carrying 
large  quantities  of  pure,  live  spring  water, 
amply  sufficient  to  supply  their  live  8to<^  and 
for  all  other  farm  purposes. 

On  October  12,  1015,  the  defendant  Joseph 
Brewer,  acting  for  his  wife,  the  defendant 
Augusta  H.  Brewer,  with  the  consent  of  the 
defendant  Weller,  had  constructed  in  this 
stream,  at  the  point  of  the  divide,  a  cement 
basin  with  a  two-Inch  pipe  leading  into  the 
wesi  branch,  and  so  arranged  that, .  unless 
obstructed,  this  pipe  would  empty  its  fuU 
capacity  of  water  into  the  west  branch.  The 
basin  was  arranged  with  a  concave  apron 
leading  Into  the  south  branch,  so  that  the 
balance  of  the  water  would  flow  through 
the  south  branch.  It  is  the  claim  of  the 
defendants  that  they  are  entitled  to  the  fuU 
flow  of  the  stream,  but  that  they  placed  tills 
pipe  In  the  dam,  not  In  any  recognition  of 
the  rights  of  the  plaintiffs,  but  as  a  courtesy 
to  a  neighbor.  This  bill  is  filed  to  enjoin  the 
defendants  from  maintaining  the  cement  ba- 
sin or  dam,  and  from  diverting  more  than 
one-half  of  the  flow  of  the  stream  into  the 
south  branch. 

After  hearing  all  the  testimony,  the  trial 
Judge  came  to  a  conclusion  as  follows: 

"From  the  testimony  of  10,  or  perhaps  11, 
witnesses,  there  being  about  18  witnesBes  sworn 
in  the  case,  the  court  is  satisfied  that  by  a  pre- 
ponderance of  the  evidence  it  is  established 
that  the  waters  of  this  stream  have,  for  a  pe- 
riod of  49  years,  or  perhaps  more,  been  divided 
upon  the  premises  of  the  said  Weller,  at  the 
location  where  the  divide  now  exists,  about 
equally,  the  natural  flow  of  the  water  going 
■bout  one  half  in  a  westerly  direction,  and  the 
other  half  south,  and  across  the  premises  of 
the  said  Augusta  Brewer;  and  from  the  evi- 
dence It  is  clearly  established  by  a  preponder- 
ance of  the  evidence,  and  more,  by  the  great 
weight  of  the  evidence,  that  this  use  of  the 
water  and  the  manner  in  wiiich  it  has  been  so 
divided,  has  been  so  divided  for  40  years  or 
more." 

[1, 1]  That  a  prescriptive  right  to  the  flow 
of  water  can  be  acquired  by  20  years  of  us- 
er is  definitely  established  In  this  state. 
Stock  V.  City  of  Hillsdale,  155  Mich.  375,  119 
N.  W.  435;  Chapel  v.  Smith,  80  Mich.  112, 
45  N.  W.  60;  Conklin  v.  Boyd,  46  Mich.  66, 
9  N.  W.  134;-  Gregory  v.  Bush,  64  Mich.  37, 
31  N.  W.  90,  8  Am.  St  Rep.  797.  A  careful 
reading  of  this  record  has  satisfied  us  that 
the  circuit  Judge  was  fully  Justified  In  com- 
ing to  the  conclusion  that  he  did,  that  by  the 
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clear  preponderance  of  the  evidence  It  was 
establlsbed  that  for  a  long  period  of  years, 
more  than  40,  this  water  has  been  divided 
at  the  point  where  the  divide  now  occurs 
on  the  Weiler  farm,  and  that  It  did  run,  ac- 
cording to  the  great  weight  of  the  evidence, 
one-half  through  the  west  branch,  and  the 
remainder  through  the  south  branch.  There 
Is  some  testimony  In  the  record  which  shows 
that  before  the  construction  of  the  cement 
dam,  which  diverted  a  large  part  of  the  wa- 
ter which  originally  went  through  the  west 
branch  Into  the  south  branch,  there  were  cer- 
tain old  planlc  dams  which  had  been  placed 
In  both  branches  of  the  stream,  and  It  is 
contended  that  an  actual  examination  of 
these  plank  dams  showed,  from  the  way  in 
which  they  were  placed  and  the  notches  cut 
in  them,  that  a  larger  amount  of  water  was 
diverted  through  the  south  channel  than 
through  the  west  channel,  and  it  is  urged 
that  the  court  overlooked  the  positive  physi- 
cal evidence  given  by  these  old  plank  dams 
In  making  his  determination  as  to  how  the, 
water  should  be  divided.  It  does  not,  how- 
ever, satisfactorily  aroear  how  long  the 
wooden  planks  were  in  the  stream,  and  for 
what  purpose  they  were  placed  there,  and 
the  weight  of  evidence  seems  to  conclusively 
show  that,  from  personal  observation  that 
the  witnesses  made  of  the  water  In  questlcm 
over  this  long  period  of  years.  It  actually 
flowed  one  half  through  the  west  branch, 
and  the  other  lialf  tiirougfa  the  south  branch. 

It  would  not  be  profitable  to  here  review 
the  evidence  in  detail,  and  It  Is  sufficient  to 
say  that  upon  the  record  as  here  made  we 
are  satisfied  that  the  trial  Judge  reached  a 
Just  and  equitable  condusion  in  dividing 
the  water  one-half  to  each  stream, '  and 
granting  the  plaintiffs  the  relief  they  prayed 
for.  See  HiUlker  v.  Coleman,  73  Mich.  170, 
41  N.  W.  219;  Rummell  v.  Lamb,  100  Mich. 
424,  59  N.  W.  167;  Mastenbrook  v.  Alger,  110 
Mich.  414,  68  N.  W.  213. 

The  decree  Is  affirmed,  with  costs  to  the 
plaintiffs. 


GREISSING  V.  OAKLAND  MOTOR  CO. 
(No.  15.) 

(Supreme  Court  of  Michigan.    Dea  27,  1018.) 

1.  Sales  €=»288(2)   —  Remedt  of  Butbb- 
RiQHT  OF  Action. 

A  purchaser'B  acceptance  of  a  car,  received 
on  assurance  of  seller  that  it  was  new,  does  not 
preclude  her  from  recovering  damages  because 
it  was  not  as  represented. 

2.  Tbial   ©=>120(2)— Aboumeht  —  Rkaoino 
FBOU  Newspafeb. 

Reading  to  jury  in  dosing  argument,  In 
action  based  on  claim  that  defendant  sold  plain- 
tiff a  new  car,  but  delivered  a  secondhand  one, 
a  newspaper  article,  undertaking  to  explain  how 


a  worthless  secondhand  ear  oonld  not  only  bn 
made  to  look  new,  but  could  be  made  tempo- 
rarily to  ran  Uke  a  new  car,  held  reversible  er- 

ror. 

Error  to  Circuit  Court;  Wayne  County; 
George  S.  Hosmer,  Judge. 

Action  by  Adah  V.  Grelssing  against  the 
Oaicland  Motor  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  ordered. 

Argued  before  BIRD,  MOORE,  STEERE, 
BROOKE,  FEUX)WS,  STONE,  and  KUHN, 
JJ. 

Stevenson,  Carpenter,  Butzel  &  Backus,  of 
Detroit  (William  Strlte  McDowell  and  Rock- 
weU  T.  Gust,  both  of  Detroit,  of  counsel), 
for  appellant. 

Mlllia,  Griffin,  Seely  &  Streeter,  of  Detroit, 
for  appellee. 

MOORE,  J.  The  plaintiff  in  tbia  case 
claims  that  on  or  about  May  19,  1914,  she 
entered  into  an  agreement  tlirough  the  de- 
fendant's agent  to  purchase  a  car  from  the 
defendant;  that  the  purchase  price  was  fix- 
ed at  $2,460,  and  that  she  was  to  pay  for 
ttie  car  by  turning  over  to  the  defendant  her 
Oldsmoblle  Limited  at  a  valuation  of  $1,450, 
and  the  differoice  between  these  was  to  be 
paid  in  cash;  that  the  contract  was  executed 
May  19,  1914;  that  with  the  car  she  was  to 
get  new  cushion  covers;  that  the  car  was 
to  be  a  Model  6-60,  which  was  represented 
to  her  at  thte  time  by  the  defendant's  agent 
to  be  the  latest  1914  Big  Oakland  Six.  The 
plaintiff  claimed  she  did  not  receive  the  car 
she  ordered;  that  the  car  she  received  was 
not  a  new  car,  and  that  it  was  not  the  lat- 
est 1914  Oakland  Big  SU;  that  she  enter- 
ed into  negotiations,  both  personally  and 
through  her  attorney,  to  have  this  model 
turned  back  to  the  defendant  and  to  obtain 
what  she  claimed  she  contracted  for;  that 
as  a  result  of  these  negotiations  she  received 
from  the  defendant  a  car  known  as  a  Model 
6-61;  that  she  agreed  to  accept  a  car  known 
as  a  Model  6-61,  in  lieu  of  the  previous 
Model  6-60,  which  had  been  delivered  to  her, 
provided  she  was  given  a  new  car,  and 
that  immediately  after  the  Model  6-61  was 
delivered  to  the  plaintiff  she  discovered  the 
car  was  not  only  defective  in  many  particu- 
lars, but  was  a  second-hand  car,  and  not  a 
new  car;  and  that  It  was  not  the  car  whl<^ 
the  defendant  company  promised  to  give  her 
In  exchange  for  Model  6-60:  She  brought 
this  suit  against  the  defendant  to  recover 
damages  for  breach  ol  contract  by  reason 
of  her  claim  that  tlie  car  Model  6-61  was  a 
defective  secondhand  car.  The  case  was 
tried  by  a  jury,  which  returned  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $2,783. 
A  motion  was  made  for  a  new  triaL    The 
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trial  Judge  required  the  plaintiff  to  remit 
$625.51  of  the  rerdlct,  and,  unless  this  \ras 
done,  ordered  that  a  new  trial  be  granted. 
Plaintiff  remitted  that  amount  The  defend* 
ant  has  brought  the  case  here  by  writ  of 
error. 

Many  of  the  asalgnments  of  error  relate 
to  the  rulings  of  the  court  In  the  admission 
or  rejection  of  testimony.  We  have  examin- 
ed these  assignments,  and  content  ourselves 
with  saying  that  none  of  them  require  a 
reversal  of  the  case. 

Many  assignments  of  error  relate  to  the 
charge  of  the  court  The  defendant  prefer- 
red no  written  requests.  The  trial  Judge  ap- 
jparently  attempted  In  fala  charge  to  the  Jury 
to  cover  every  phase  of  the  case.  After  giv- 
ing a  charge  that  covers  more  than  seven 
pages  of  the  printed  record,  he  turned  to 
counsel  and  said: 

"Now  if  there  ia  anything  I  have  not  covered 
up  to  the  present  time  I  should  be  pleased  as 
far  as  that  is  concerned  to  hear  from  counsel. 

"Mr.  Gust:  I  think  on  the  question  of  dam- 
ages as  I  told  the  jury,  and  I  think  your  honor 
will  agree  with  me  that  they  must  deduct  what- 
ever those  repairs  increased  the  market  value  of 
the  car. 

"The  Court:  There  la  no  doabt  about  that 
Of  course,  gentlemen  of  the  jury,  you  have  the 
testimony  that  a  secondhand  car  in  the  market 
was  not  worth  more  than  $500.  I  am  not  pre- 
pared to  say,  gentlemen  of  the  jury,  that  you 
are  compelled  to  award  exactly  that  sum,  as  you 
have  heard  the  testimony  that  she  expended 
$700  and  odd  dollars  upon  the  car,  and  it  was 
the  opinion  of  that  particular  witness  that  that 
would  not  increase  the  value  of  the  car  more 
than  $150.  I  cannot  aay,  gentlemen  of  the  ju- 
ry, that  you  are  absolutely  bound  by  that  tes- 
timony.  She  has  had  the  car  2  years,  I  think, 
and  run  it  from  that  time  to  this,  and  where 
it  is  purely  a  matter  of  opinion  in  that  regard 
I  think  you  may  find,  taking  all  things  into  con- 
sideration, what  yalae  she  got  out  of  her  car. 

"Mr.  Griffin:  And  also  that  We  are  entitled  to 
5  per  cent  interest 

"The  Court:  She  is  entitled  to  5  per  cent. 
interest    Gentlemen,  you  may  follow  the  officer. 

"Mr.  Gust:  I  would  be  entitled  to  an  instruc- 
tion as  to  Mrs.  Greissing'g  acceptance— as  to  her 
knowledge  of  the  condition  of  the  car;  I  don't 
know  whether  your  honor  inadvertently  over- 
looked that. 

"The  Court:  You  did  not  hand  in  any  request 

"Mr.  Gust:  No,  but  I  think  we  are  entitled  to 
an  instruction  on  that — the  acceptance  by  Mrs. 
Greissing  and  her  knowledge  of  the  condition 
of  the  car. 

"The  Court:  With  reference  to  that  I  think 
not.  I  think  not,  because  if  they  find  with  ref- 
erence to  that  she  was  entitled  to  a  new  car, 
then  I  think  that  the  sectitm  of  the  statute  ap- 
plies with  reference  to  it  that  she  is  not  obliged 
to  retnm  the  thing,  but  may  bring  a  suit  upon 
it    Qtntlemen,  you  may  foUow  the  officer. 

"Mr.  Gust:  Note  an  exception  to  the  court's 
refusal  to  charge  as  requested  In  the  verbal 
request  of  counsel." 

[1]  When  the  trial  judge  thus  addresses 
counsel,  if  they  have  any  gnggesttons  to 


make.  It  beoomes  their  duty  to  apeak.  Bvl- 
dently  counsel  so  thought,  for  tb^  at  once 
made  two  suggestions  to  the  court  As  to  the 
first  the  trial  Judge  agreed  with  counsel, 
and  BO  Instructed  the  Jury.  As  to  the  second 
of  these  suggestions,  the  trial  judge  declined 
to  instruct  the  Jury  as  requested  orally  by 
counsel.  Was  this  error?  The  testimony 
offered  on  the  part  of  the  plaintiff  was  to  the 
effect  that  she  received  the  car  through  her 
attorney  upon  the  assurance  to  him  by  de- 
fendant's agent  that  It  was  a  new  car,  and 
that  this  assurance  was  cot  true,  that  her 
acceptance  of  the  car  under  these  <drcum- 
stances  did  not  preclude  her  from  recovering 
damages  because  the  car  was  not  as  repre- 
sented. We  think  the  judge  did  not  orr  In 
declining  to  charge  the  jury  as  requested. 

[2]  Other  assignments  of  error  relate  to 
the  conduct  of  counseL  One  of  them  was 
allowed,  against  the  objection  of  counsel, 
to  read  In  the  course  of  his  argument  from 
a  newspaper  as  follows: 

"Sense  and  Nonsense" — ^where  two  men  were 
talking  about  buying  secondhand  cars,  one  man 
said  to  the  other,  "r>on't  buy  a  secondhand  car 
unless  they  let  yon  try  it  at  least  a  month." 
The  other  fellow  said,  "Why?"  "Well,"  he 
says,  "I  will  tell  yon.  I  wanted  to  buy  a  see- 
ondhaad  car  the  other  day,  and  I  went  down  to 
a  shop,  and  I  saw  a  beautiful  limousine.  They 
took  it  oat  and  ran  it  and  demonstrated  it  and 
we  went  100  miles  or  more,  and  a  beautiful  car 
it  was.  It  ran  perfectly  in  every  way.  Then 
I  paid  out  my  good  money,  bought  the  car,  took 
it  home,  and  wanted  to  go  on  a  trip  of  200  or  300 
miles  within  a  day  or  two,  and  then  I  had  my 
experience,  so  that  to  give  it  exact  I  will  read 
just  what   the  experience  was." 

Mr.  Gust:  I  object  to  this. 

"Along  about  8  o'clock  the  next  morning  I 
called  np  the  shop,  got  my  car,  and  started  for 
our  ride  for  a  city  soma  800  miles  distant 
Xiverything  was  rosy.  The  car  had  every  virtue, 
speed,  power,  flexibility.  I  congratulated  my- 
self on  my  good  investment  Along  about  3 
o'clock,  however,  a  slight  knocking  began  to  be 
heard.  I  stopped  and  raised  the  hood,  but  conid 
not  locate  ttie  tronble.  I  started  again,  but  the 
noise  begsn  to  increase,  etc.  (reading),  and  the 
power  seemed  to  decrease,  seemed  to  be  sluggish 
on  the  hills,  by  6  o'dock  the  noise  that  emanated 
from  that  engine  was  enough  to  wake  the  dead, 
and  she  was  getting  feebler  every  minuft. 
Finally  I  pulled  np  in  front  of  a  garage  and 
secured  an  attendant  to  diagnose  the  trouble. 
He  poked  abont  for  about  half  an  hour,  and 
finally  said:  Tben  is  just  one  phrase  to  de- 
scribe the  trouble  heie.  The  car  is  fatally  af- 
fected with  senile  debility.  She  has  been  a  good 
boat  in  her  day,  but  she  is  just  naturally  worn 
out  She  must  have  covered  an  immense  mile- 
age. £very  part  in  tiie  engine  Is  badly  worn. 
There  Is  utter  lack  of  co-ordination.  It  will  cost 
you  $400  or  $500  to  put  her  in  condition  to  run. 
The  man  who  sold  her  to  you  simply  saturated 
her  in  oil.  That  ia  thick  as  molasses.  There 
is  two  inches  of  stnff  in  the  bottom  of  the  crank 
case  that  tightened  her  up  for  one  last  effort; 
but  at  the  same  time  it  has  so  blocked  her  up 
that  I  doubt  if  she  will  run  over  a  few  miles 
more.'" 
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Mr.  Gnat:  Does  that  say  BnythiDg  about  driv- 
ing it  2  yean  afterwards? 
.  Mr.  Griffin:  Yea;  it  says  something  about 
spending  $700  trying  to  run  it.  "I  spent  $700 
oin  that  car,"  continued  the  speaker,  "but  she 
riever  would  go  satisfactorily.  Finally  I  sold 
ber  for  a  song,  and  bought  a  new  one" — and 
counsel  said:  "So  I  say,  gentlemen  of  the  jury, 
Mr.  Lee's  and  Mr.  funis'  description  of  the 
beautiful  way  that  car  ran  when  they  brought 
it  back  the  second  time  after  they  had  fixed  it 
reminds  me  of  this  story;  so  you  cannot  al- 
ways tell  when  a  man  is  on  the  stand  and  says 
that  a  car  runs  beautifully  at  a  particular  time 
and  may  have  overhauled,  unless  you  know 
what  they  have  done  to  it ;  unless  you  know 
the  actual  condition  of  the  mechanism  of  the 
car,  unless  you  know  all  about  the  car,  yon 
cannot  tell  whether  it  is  a  good  car  or  not." 

If  counsel  had  attempted  to  put  the  article 
in  evidence  It  would  clearly  have  been  Inad- 
missible. 

The  cnse  was  a  hotly  contested  one  be- 
tween a  corporation  and  a  woman.  The  ar- 
ticle undertook  to  explain  how  a  worthless 
secondhand  car  could  not  only  be  made  to 
look  new,  but  could  be  made  temporarily  to 
run  like  a  new  car.  We  think  the  conduct 
of  counsel  was  reversible  error.  See  Glass- 
brook  v.  Lansing  Wheelbarrow  Co.,  177  Mich. 
29,  142  N.  W.  1105;  Morrison  v.  Carpenter, 
179  Mich.  207,  146  N.  W.  106,  Ann.  Gas. 
1915D,  319;  Wells  v.  Railroad  Co.,  184  Mich. 
1,  160  N.  W.  340,  Ann.  Cas.  1917A,  1093; 
Mortensen  v.  Bradshaw,  188  Mich.  437,  154 
N.  W.  46. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant. 


PEOPLE  V.  BALLARD.     (No.  26.) 
(Supreme  Cojirt  of  Michigan.     Dec.  27,  1918.) 

1.  Rape  9=357(5)— Assault  with  Intent  — 
Question  fob  Juby. 

Whether  assault  was  with  intent  to  rape 
held,  under  the  evidence,  a  question  for  the  jury. 

2.  Obiminal  Law  iS=»303(1)  —  Pbivilege  of 
Defendant  —  Intboduction  op  Document. 
*  Introducing  a   paper   signed    by    defendant 

found  at  the  plaoe  of  the  assault  is  not  compel- 
ling him  to  testify  against  himself,  in  contra- 
vention of  Comp.  Laws  1915,  S  12552. 

3.  (3BIMINAL  Law  *=»369(8)— Psoor  or  Om- 
EB  Offenses. 

Introducing  a  report  signed  by  defendant, 
found  at  the  place  of  alleged  assault,  with  intent 
to  rape,  showing  he  wa^  a  paroled  prisoner, 
but  setting  out  no  crime  for  which  he  has  been 
convicted,  is  not  proof  of  another  and  distinct 
crime. 

4.  Cbiminai,  Law  «=3364  (6)— Bvidbkcb— Res 
Gest^. 

An  unmailed  addressed  envelope  with  its  in- 
closure,  signed  by  defendant,  found  at  the  place 


of  the  assault  30  minutes  ttttt  Its  occurrence, 
was  admissible  as  part  of  the  res  gestae,  thon^ 
disclosing  defendant  was  a  paroled  prisoner. 

Error  to  Recorder's  Court  of  Detroit;  Wm. 
F.  Connolly,  Recorder. 

ijldward  Ballard  was  convicted  of  assault 
with  intent  to  rape,  and  brings  error.  Af- 
urmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
UIHO,  MOORE,  STEajRB,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Silas  B.  Spier,  of  Mt.  Clemens,  for  appe- 
lant. 

Charles  H.  Jasnowskl,  Pros.  Atty.,  and 
l><mald  Van  Zile,  Asst.  Pros.  Atty.,  both  of 
Detroit,  and  Alex.  J.  Groesbeck,  Atty.  Gen., 
tot  the  People. 

BROOKS,  J.  At  about  8  o'clock  on  the 
evening  of  August  19,  1917,  the  complaining 
witness,  a  little  girl  ten  years  of  age,  was 
assaulted  on  Ashland  avenue  in  the  city  of 
Detroit,  The  assault  was  perpetrated  in 
front  of  a  vacant  lot  upon  which  weeds  three 
or  four  feet  high  were  growing.  Her  assail- 
ant dragged  her  into  the  weeds,  threw  her 
down,  and  placed  a  rag  or  handkerchief  in 
her  mouth.  The  child  fought  her  assailant, 
and  after  a  short  time  he  left  her,  after 
which,  the  gag  being  removed,  she  made  an 
outcry.  If  the  Intent  of  her  assailant  was 
rape,  he  left  without  accomplishment.  The 
police  were  at  once  notified  and  arrived  at 
the  scene  of  the  assault  at  alraut  8:30  p.  m. 
One  of  the  officers  making  a  careful  inves- 
tigation of  the  premises  discovered  among 
the  weeds,  al>out  ten  feet  in,  the  child's 
bonnet,  pocketbook,  and  hair  ribbon,  also 
an  envelope,  closed,  addressed,  and  stamp- 
ed, but  never  having  been  mailed.  An  ex- 
amination of  the  contents  of  the  envelope 
disclosed  the  fact  that  It  contained  a  "Month- 
ly report  of  paroled  prisoner  to  warden," 
signed  with  the  name,  Edward  Ballard.  Fol- 
lowing tlie  clue  thus  obtained,  the  police  ar- 
rested the  defendant  near  the  city  of  Mon- 
roe, where  he  was  engaged  in  assistuig  to 
build  a  bridge  for  the  I>etn>it  United  Rail- 
way. 

On  the  trial  the  child,  complaining  witness, 
not  sworn,  was  placed  npon  the  stand  and 
gave  a  very  intelligent  account  of  the  as- 
sault, but  was  quite  unable  to  Identify  the 
defendant  as  her  assailant  Thereupon  the 
police  otfioer  who  was  flrst  upon  the  scene, 
and  who  had  made  an  examination  of  the 
premises  where  the  assault  occurred,  was 
sworn  and  produced  the  envelope  and  In- 
closure  alwve  descrit>ed.  These  were  offered 
in  evidence,  and,  over  objection  of  defendant, 
were  received.  The  two  otflcers  who  effected 
the  arrest  of  defendant  were  next  sworn,  and 
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both  testified  that  defendant  admitted  that 
he  had  assaulted  the  little  girl,  but  was  un- 
able to  explain  his  reason  for  the  act.  There- 
upon defendant's  connael  mode  a  motion  for 
a  directed  verdict  upon  the  ground  that  the 
people  had  failed  to  show  any  intent  on  the 
part  of  defendant  to  commit  rape.  The  court 
overruled  the  motion,  holding  that  the  only 
way  to  determine  the  intent  was  by  a  con- 
sideration of  the  acts  proven.  Defendant 
was  then  placed  upon  the  stand  by  bis  coun- 
sel and  admitted  the  fact  that  the  letter  al- 
leged to  have  been  found  at  the  scene  of  the 
assault  was  In  his  handwriting  and  that  the 
signature  thereto  was  his  own.  He,  however, 
denied  that  he  had  assaulted  the  child,  or 
that  at  the  time  or  after  his  arrest  he  had  ad- 
mitted Co  the  officers  his  guilt  After  the 
charge,  a  verdict  of  guilty  was  returned, 
and  defendant  was  sentenced  to  Ionia  prison 
for  frwn  Ave  to  ten  years,  with  a  recom- 
mendation of  ten  years,  which  sentence  he  Is 
now  serving. 

No  exception  was  taken  to  the  charge  of 
tbe|  court,  and  defendant  by  his  counsel 
argues  only  two  assignments  of  error: 

"FlTBt.  The  court  erred  in  refusing  to  direct 
a  verdict  of  acquittal  in  favor  of  defendant,  at 
the  conclusion  of  the  people's  case,  upon  request 
of  counsel  for  defendant. 

"Second.  That  the  court  erred  in  admitting 
Exhibit  A  to  be  read  in  evidence,  and  in  allow- 
ing the  contents  on  the  envelope,  marked  'Ex- 
hibit A,'  to  be  read  to  the  jury,  and  in  admit- 
ting the  contents  in  evidence,  marked  'Exhibit 
B,'  over  objection  of  counsel  for  defendant," 

[1 J  Under  the  first  assignment,  It  Is  argued 
on  behalf  of  defendant  that,  though  be  threw 
the  girl  down  and  put  a  rag  in  her  mouth, 
he  did  not  assault  her  person  otherwise,  or 
attempt  to  do  so;  that  no  one  discovered 
her  assaulter  In  the  act;  that  he  was  not 
frightened  away;  and  therefore  that  he  did 
not  intend  to  oonunlt  rape  upon  her.  It  is 
further  urged  that,  as  he  did  none  of  the 
acts  necessary  to  accomplish  rape,  the.  proof 
Is  strong  tbtit  be  had  no  such  intent 

We  are  unaUe  to  agree  with  this  conten- 
tion. Unexplained  upon  any  reasonable  hy- 
pothesis, we  think  the  facts  proven  were  suf- 
Itcleut  to  warrant  the  Jury  In  a  conclusion 
that,  whoever  committed  the  aasanlt,  his 
original  purpose  was  rape.  The  question  of 
intent  was  clearly  one  for  the  Jury  and  was 
submitted  to  them  under  instructions  care- 
fully guarding  defendant's  rights. 

12-4]  Touching  the  second  assignment,  we 
are  of  opinion  that  the  receipt  In  evidence 
of'  the  envelope  and  contents  was  proper. 
The  papers  were  discovered  within  9(0  min- 
utes of  the  commission  of  the  crime  at  the 
very  point  where  It  was  committed.  On  be- 
hali;  of  the  defendant  it  Is  urged  that  the 
admission  of  said  exhibits  was,  in  effect,  a 


breach  of  the  statitte*  C.  L.  1«15,-toL  8,  | 
X2SS2,  which  provides,  in  part: 

"Provided  however,  that  a  defendant  in  any 
criminal  case  or  proceeding  shall  only  at  bis 
own  request  be  deemed  a  competent  witness, 
and  his  neglect  to  testify  shall  not  create  any 
pgresninption  against  him,  nor  shall  the  court 
permit  any  reference  or  comment  to  be  made  to 
or  apon  such  neglect." 

In  this  btiialf  it  Is  tirged  that  the  admis- 
sion of  the  exhibits  in  question  compelled 
defendant  to  testify  himself,  and  that  an- 
other distinct  crime  was  proven  against  him 
by  his  admissions  in  this  report.  While  the 
report  discloses  the  fact  that  the  defendant 
was  a  paroled  prisoner.  It  sets  out  no  crime 
for  the  commission  of  which  he  had  thereto- 
fore been  copvicted.  We  do  not  tlilnk  that 
the  admission  of  the  report  constituted  proof 
of  the  oommissioo  of  another  and  distinct 
crime;  but,  even  if  it  had  constituted  such 
proof,  it  was  clearly  admissible  as  a  part  of 
the  res  gestae. 

Judgment  Is  affirmed. 

MOORE,  BIBD,  8TfiEB£,  FBLLOWS, 
and  STONE,  JJ.,  concurred  with  BROOKE,  J. 

OBTBANDHK,  O.  J.,  and  KUHN,  J„  con- 
cur in  the  result 


ADAMS  T.  W.  E.  WOOD  CO.  et  al.    (No.  24.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Masteb  and  Servant  ®=»419— Workmen's 

GOUPENBATION    Act— iNDtJSTRlAL   ACOIOEN'T 

BOAKD— Pbactiob. 
Where  the  Industrial  Accident  Board  re- 
opened a  case  for  cooaideratian  on  the  merits, 
to  which  defendants,  employer  and  insurer,  did 
not  then  object  but. took  part  in  the  proceed- 
ings, and  defendants  do  not  appear  to  have 
asked  to  reopen  the  case,  or  to  have  further 
proofs,  their  later  objection  to  the  reopening  is 
without  merit 

2.  Mabteb  and  Servant  *=»414— Injury  to 
Servant  — In  DUSTBiAL  Accident  Board  — 
Jurisdiction. 

Where  employer  and  employfi  file  their  writ- 
ten agreement  for  compensation  with  the  In- 
dustrial Accident  Board  and  it  is  approved,  ju- 
risdiction of  the  parties  is  thereby  conferred  ap- 
on the  board. 

3.  Masteb  awd  Servant  «=»882— Settlement 
Receipt— Filing  and  Approval. 

In  an  proceeding  for  additional  compensa- 
tion, a  settlement  receipt  neither  filed  nor  ap- 
proved by  the  Industrial  Accident  Board,  does 
not  prevent  action  by  the  boatd. 

4.  Master  and  Servant  ^=3397— AasEEMENT 
as  to  CoirPENSATioN— Jurisdiction  ov  In- 
dustrial Accident  Board. 

Where  a  servant  had  a  written  agreement 
with  the  master  and  insnra-  as  to  payment  of 
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sward,  but  th«  partieg  did  not  agree  as  to  the 
time  the  aerrant  waa  entitled  to  audi  {wyments, 
the  questian  was  a  proper  one  for  the  Indns- 
trial  Accident  Board. 

6.  Master  and  Ssbvant  9=3>405(4) — Cause  or 
Injtjbt — Findings— Evidence. 
A  finding  of  the  Industrial  Board  that  an 
iajuiy  to  a  aerrant,  received  while  in  the  em- 
ployment of  defendant  master,  and  for  which 
payments  were  being  made  under  an  award,  con- 
tributed to  a  later  injury  received  while  on  a 
street  car  and  was  aggravated  by  it,  held  not 
unsupported  by  evidence. 

6.  Master  and  Servant  «=»417(6)  —  Indus- 
trial Accident  Board— Presuicftion. 
It  must  be  presumed  upon  certiorari  to  the 
Industrial  Accident  Board  that  the  board  gave 
due  consideration  to  a  question  of  fact  in  issue. 

Certiorari  to  Industrial  Accident  Board. 

Application  by  Merve  Adams  to  reopen 
case  before  the  Industrial  Accident  Board 
and  for  additional  compensation,  opposed  by 
the  W.  Si.  Wood  Company,  employer,  and  the 
Zuridi  General  Accident  &  UcaUllty  Insur- 
ance Company,  Limited,  insurer.  From  an 
order  reopening  the  case  and  an  award  ol 
additional  compensation,  the  employer  and 
insarer  bring  certiorari.  Order  of  the  Indus- 
trial Accident  Board  afSrmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEBRB,  BROOKE,  FBDL- 
LOWS,  STONE,  and  KUHN,  JJ. 

Kerr  &  Lacey,  of  Detroit,  for  ai^tellants. 
Campbell,  Dew^  &  Stanton,  of  Detroit,  for 
appellee. 

BIRD,  J.  nils  is  a  review,  by  defendants, 
of  an  order  of  the  Industrial  Accident  Board 
awarding  to  plaintiff  additional  compeiiBati<Mi 
for  injuries  which  he  received  while  In  the 
employ  of  the  defendant,  W.  B.  Wood  Com- 
pany. 

Plaintiff  is  a  brick  mason  by  trade,  and  Is 
about  37  years  of  age.  Be  resides  and  works 
in  the  city  of  Detroit.  On  Harch  7,  1917,  at 
the  intersection  of  Farmer  street  and  Lafay- 
ette boulevard,  he  slipped  and  fell,  dislocat- 
ing his  left  shoulder.  His  injury  resulted  in 
a  partial  paralysis  of  his  left  band  or  fingers. 
This  incapacitated  him  from  following  his 
trade  for  the  time  being,  so  he  sought  and 
obtained  a  position  with  defendant,  W.  E. 
Wood  Company,  as  watchman.  He  com- 
menced this  employment  on  April  9,  1917. 
On  April  23d,  while  at  his  regular  work,  he 
bad  occasion  to  close  a  gate  or  door  which 
bung  on  rollera  In  doing  so,  it  jumped  the 
track  and  fell  on  him  breaking  his  left  arm 
six  or  seven  inches  above  the  elbow  and  oth- 
erwise injuring  him.  He  demanded  compen- 
sation from  his  employer,  and  an  agreement 
was  reached  whereby  be  was  to  receive  $10 
per  week.     This  agreement  was  filed  with 


and  approved  by  tbe  Industrial  Accident 
Board.  Weekly  payments  were  made  under 
this  agreement  up  to  July  ITtib,  at  whidi 
time  the  attending  physician  indicated  to 
plaintiff  that  he  was  in  a  condition  to  re- 
sume his  work  of  night  watcbmaii.  Acting 
on  this  suggestion  ha  boarded  a  street  car 
and  went  to  defendant's  plant  to  make  ar- 
rangements to  take  up  his  work  again.  In 
passing  out  of  the  car  door  he  was  shoved  or 
crowded  by  f^ow  passengers  against  tbe 
door  casing,  and  suffered  another  fracture  to 
his  left  arm.  Whether  the  arm  was  refrac- 
tured  at  the  point  of  tbe  old  break  or  further 
down  near  the  elbow  is  in  dispute.  Plaintiff, 
being  unable  to  resume  bis  work,  requested 
further  compensation  from  Ms  employer,  but 
this  was  refused  on  the  ground  that  he  had 
signed  a  settlement  receipt  when  the  last  pay- 
ment was  made  to  him  in  July.  On  October 
31st  he  filed  this  application  with  tbe  board, 
praying  that  bis  case  be  reopened  and  addi- 
tional compensation  allowed.  At  the  hearing 
the  facts  were  placed  before  the  board  and  a 
finding  was  made,  in  substance  as  follows: 

"(a)  That  at  the  time  of  signing  said  settle- 
ment receipt  said  applicant  had  not  recovered 
from  the  injury  sustained  on  April  23d  while 
employed  by  respondent. 

"(b)  That  he  bad  not  actually  resumed  his 
employment. 

"(c)  That  his  injuries  of  April  23d  were  ae* 
gravated  by  another  injury  which  he  received 
on  the  street  car  July  17th  while  on  his  way 
to  defendant's  plant  to  resume  his  employment, 
and  that  this  occurrence  increased  the  period 
of  applicant's  disability  which  he  received  on 
AprU  23,  1917. 

"(d)  That  the  injnry  wliicfa  he  received  on 
April  23d  was  the  proximate  cause  of  the  street 
car  injury. 

"(e)  That  the  board  has  serious  doubts  wheth- 
er applicant  was  able  to  resume  his  work  on 
July  17th  or  on  September  15th." 

Upon  these  findings  an  award  was  made 
granting  plaintiff  compensation  at  the  rate 
of  $10  per  week  from  the  time  the  payments 
were  stopped  on  July  17th  up  to  and  indnd- 
Ing  September  15,  1917,  amounting  to  $86.66^ 
which  siun  was  ordered  to  be  paid  presently. 
It  was  further  ordered: 

"That  if  it  shonld  develop  that  applicant  is  not 
able  to  resume  or  continue  in  the  employment 
in  which  he  was  engaged  at  the  time  of  the  ac- 
<ddent,  April  23,  1917,  because  of  physical  dis- 
ability cfaargeaUe  to  said  accident,  said  appli- 
cant is  to  be  paid  compensation  from  and  after 
September  16,  1917,  according  to  the  terms  of 
the  agreement  approved  by  the  board  May  26, 
1917." 

Defendants  have  assigned  error  on  this  or- 
der, as  follows: 

"(1)  The  Industrial  Accident  Board  did  not 
have  authority  or  jurisdiction  to  enter  an  order 
directing  respondents  and  petitioners  to  pay 
further  compensation  to  applicant. 
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"(2)  Then  to  no  tesdmony  npon  whidi  the 
awari  of  the  Industrial  Accident  Board  can  be 
based. 

"(3)  The  Indastrial  Accident  Board  erred  in 
holding  that  injury  received  by  applicant  as  a 
result  of  accident  of  April  23,  1917,  while  in 
the  employ  of  said  respondents  was  aggrarat- 
ed  by  street  car  accident  of  July  17,  1917. 

"(4)  The  Industrial  Accident  Board  erred  In 
holding  that  Injury  receiTed  by  applicant  while 
in  the  employ  of  the  respondents  on  April  23, 
1917,  was  the  proximate  canae  of  the  street 
car  accident  of  July  17,  1917. 

"(5)  The  Industrial  Accident  Board  erred  in 
concluding,  'And  the  board  also  very  much 
doubts  that  applicant  was  on  July  17,  1917,  or 
on  September  15,  1917,  or  is  now,  in  such  con- 
dition as  to  be  able  to  resume  his  occupation 
as  a  watchman.' 

"(Q  The  Industrial  Acddent  Board  erred  in 
ordering  respondents  to  pay  compensation  to 
■aid  applicant  from  July  17,  1917,  up  to  and 
including  September  16,  1917." 

[1]  1.  Counsel  argue  tbat  the  board  had  no 
rl^t  to  consider  the  merits  of  plalntlfTs 
claim  In  response  to  an  application  to  reopen 
his  case.  The  board  returns  that  It  Is  Its 
customary  practice  to  consider  the  merits  upon 
an  application  to  reoi)en  a  case ;  that  it  was 
followed  in  this  case,  and  defendant's  coun- 
sel took  tmrt  in  the  proceedings,  introduced 
proofs,  argued  the  case  upon  the  merits,  and 
offered  no  objection  to  the  practice.  It  does 
not  appear  that  counsel  have  petitioned  the 
board  to  reopen  the  case  to  admit  further 
in-oofs ;  neither  does  it  appear  that  they  have 
any  farther  material  proofs  to  submit  Un- 
der these  circumstances  we  think  the  dalm 
is  without  merit 

[2,  S]  2.  It  is  said  there  is  no  testimony 
up<m  which  the  award  of  the  Industrial  Ac- 
cident Board  can  be  based.  Under  this  head 
it  will  be  proper  to  consider  the  other  ques- 
tions raised.  When  the  employer  ^nd  em- 
ploye agree  upon  compensation  and  file  their 
written  agreement  with  the  Industrial  Acci- 
dent Board  and  it  is  approved,  jurisdiction 
of  the  parties  is  thereby  conferred  upon  the 
board  to  act  in  the  premises.  The  method  by 
which  the  settlement  receipt  was  obtained  is 
questioned  by  plaintiff,  and  also  by  the  board. 
We  see  no  occasion  to  discuss  this  question 
further  than  to  say  that,  inasmuch  as  the 
settlement  receipt  was  not  filed  and  approv- 
ed, the  board  would  be  In  no  wise  conduded 
by«. 

[4]  It  a];q;)ears  to  be  conceded  that  plaintiff 
was  injured  and  entitled  to  compenaatloa. 


The  disagreement  arises  over  the  lengrth  of 
time  he  was  entitled  to  It  In  the  event  the 
parties  could  not  agree  as  to  this.  It  was  a 
proper  question  for  the  board  to  determine. 
This  the  board  did  do,  but  coimsel  argue  that 
its  finding  Is  not  supported  by  the  testimony. 

[51  It  appears  without  question  that  plain- 
tiff was  severely  Injured  on  April  28d,  and 
tbat  on  July  17th  be  was  still  under  the  doc- 
tor's care  and  his  left  arm  was  In  a  sling, 
and  that  he  was  unable  to  make  any  use  of 
It  The  doctor  advised  him,  at  about  this 
date,  that  he  thoui^t  he  could  resume  his 
work  of  watchman  If  he  were  carefal.  The 
doctor  does  not  say  he  had  fully  recovered. 
Acting  on  the  doctor's  suggestion,  plaintiff 
started  for  his  place  of  employment  but  was 
injured  before  reaching  there.  He  submitted 
this  third  Injury  to  Dr.  Hall,  defendant's 
physician,  and  he  remarked  "that  It  was  as 
bad  as  ever,"  and  continued  to  treat  him  for 
several  weeks  thereafter.  Dr.  O'Donell, 
who  treated  him  fbr  the  injui7  of  March  7th, 
testified  that  the  nnmlmess  of  the  fingers  was 
probably  due  to  an  injury  to  the  nerves  when 
the  shoulder  was  dislocated ;  that  at  the  end 
of  five  or  sbc  weeks  of  treatment  the  injury 
was  progressing  idcely,  with  good  prospects 
for  oAnplete  recovery.  He  also  testified  he 
had  examined  him  within  two  or  three  days 
of  the  hearing,  and  his  arm  at  that  time  had 
lost  100  per  cent  of  Its  usefulness,  and.  In 
his  Judgment,  would  never  be  any  better. 
Measuring  plalntlfF's  condition  as  described 
by  Dr.  O'Donell  before  his  employment  with 
defendant  with  his  condition  as  described  on 
July  17th,  we  think  it  is  open  to  a  reasonable 
inference  that  plaintiff  had  not  recovered  on 
Jnly  17th  trcxn  his  Injuries  of  April  23d. 
Neither  do  we  think  the  Inference  of  the 
board  that  the  injury  of  April  28d  contribut- 
ed to  the  injury  of  July  17th  and  was  ag- 
gravated by  It  is  tmsupported  by  the  evi- 
dence; 

[6]  Just  to  what  extent  plaintiff's  present 
oondltiMi  is  due  to  the  original  Injury  is 
somewhat  difficult  to  determine:  It  may  be 
inferred  from  Dr.  O'Donell's.  testUuMiy  that 
the  effect  oT  the  Injuries  of  March  7th  would 
have  disappeared  had  it  not  been  for  the  in- 
jury of  April  23d.  This,  howevw,  was  a 
question  of  fact,  and  we  must  assome  that 
due  consideration  was  given  to  it  by  the 
board. 

The  order  of  the  Industrial  Aoddoit  Board 
Is  affirmed. 
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MONOBB  T.  MONGER  et  aL    (No.  99.) 
fSupreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Canceliation  of  Irstbuuents  «=>27  — 
Pabties  Entitled  to  Stib— Interest. 

In  a  «nit  by  a  son  to  cancel  a  conveyance  b} 
the  father  to  his  grandchildren,  for  undue  in- 
fluence, neither  the  ion's  expectancy,  a  rever- 
sionary interest,  nor  interests  of  the  father's 
heirs,  were  sufficient  to  give  plaintiff  such  an  in- 
terest in  the  subject-matter  of  the  suit  as  would 
sustain  it 

2.  EQUITT  4=938  —  RETENTIOIf   OF  JURUDIO- 

noN. 
Where  a  son,  who  has  no  interest  in  the  sub- 
ject-matter, sues  to  cancel  a  conveyance  by  his 
father  for  undue  inSuence  and  to  enjoin  defend- 
ants from  disposing  of  the  property,  and  an  in- 
quisition is  pending  as  to  the  father's  competen- 
cy, equity  may  retain  the  bill  as  an  injunction 
bill  only  until  the  final  determination  of  the  in- 
quisition, but  will  not  do  so  if  ample  time  has 
elapsed  to  condnde  the  inquisition. 

Appeal  from  Circuit  Court,  Berrien  Coun- 
ty; Qeorge  W.  Brldgman,  Judge, 

Suit  by  Joseph  H.  Monger  against  Esther 
E.  Monger  and  otbers  to  cftncel  a  deed  and  to 
£nJoln  defendants  from  disposing  of  the 
property.  From  an  order  refusing  to  dl»- 
solve  injunction  and  to  dismiss  the  bill  and 
giving  plaintiff  permission  to  amend,  de- 
fendants appeal.  Reversed,  and  bill  dis- 
missed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Cady  k  Andrews,  of  Benton  Harbor,  for 
appellants. 

John  J.  Sterling  and  I.  W.  Rlford,  both  of 
Benton  Harbor,  for  appellee. 

OSTRANDER,  C.  J.  Henry  R.  Monger, 
widower.  Is  father  of  Joseph  H.  Monger  and 
Mary  E.  Foster,  and  grandfather  of  Esther 
B.,  Dwlght  M.,  and  Vera  M.  Monger,  who  are 
children  of  a  deceased  son.  These  are  the 
only  heirs  at  law  of  said  Henry  R.  Monger. 
Henry  R.  Monger  was  80  years  old  in  No- 
vember, 1916.  He  owned  a  small  farm — some 
31  acres — worth  some  $6,000.  He  owned  and 
owns  no  other  property.  This  land  he  con- 
veyed by  warranty  deed.  May  6,  1916,  to  Ms 
said  grandchildren,  and  they  recorded  the 
deed.  The  grandchildren  have  listed  the  said 
land  for  sale.  They  have  mortgaged  the  land 
for  $756.81  and  are  dissipating  the  money. 
I(  the  land  is  sold,  the  money  received  there- 
for will  be  squandered  and  the  aged  gran- 
tor become  a  charge  upon  the  public  or  up- 
on his  children.  No  consideration  was  given 
for  the  conveyance  or  for  the  land  by  the 
said  grantees.  The  said  grandchildren  lived 
with  their  grandfather  upon  the  farm;  but 


In  Decembw,  1916,  tta^  moTed  said  Henry 
R.  Monger  from  the  farm  Into  the  city  ot 
Benton  Harbor,  where  he  lives,  sick  and  con- 
fined to  his  bed.  In  the  home  of  his  said 
grandchildren.  It  Is  believed  that  the  said 
grandchildren  conspired  together  to  per- 
suade and  induce  the  said  Henry  R.  Monger 
to  convey  the  said  farm  to  them,  and  by  per- 
Buasicn  and  influence  overpowered  his  weak 
and  feeble  mind  so  that  he  made  the  said 
conveyance,  although  Ms  living  diildren  and 
he  are  and  have  been  upon  good  terms,  and 
no  reason  Is  known  for  Ms  action  In  so  con- 
veying away  his  property. 

The  facts  above  stated  appear  In  a  bill  of 
complaint  filed  December  26,  1916,  by  Joseph 
H.  Monger,  son  of  said  Henry  R.  Monger, 
who  prays  that  the  said  deed  may  be  set 
aside  and  held  to  be  void  and  the  grantees 
therdn  be  made  to  account  to  the  grantor 
and  plaintiff  and  Ms  sister  for  all  property 
and  moneys  which  have  come  into  their 
bands  by  reason  of  the  premises,  and  that 
they  be  meantime  restrained  from  dispos- 
ing of  the  land. 

Additional  facts  charged  in  the  bill  are 
that  in  July,  1916,  the  daughter  of  the  said 
grantor  applied  to  the  probate  court  for  the 
appointment  of  a  guardian  of  the  person  and 
property  of  Henry  R.  Monger,  alleging  In  her 
I)etitlon  that  be  was  mentally  incompetent 
to  manage  Ms  affairs;  that  there  was  a  hear- 
ing, upon  which  the  petition  was  dismissed, 
and  an  appeal  was  taken  to  the  circuit  court 
from  the  order  of  the  probate  court  and  Is 
pending.  There  Is  no  averment  toucMng  the 
ages  or  pecimlary  responsibility  of  the  grand- 
children. It  Is  assumed  that  they  are  not 
infants.  The  grandchildren  made  defend- 
ants in  the  bill  moved  to  dismiss  it  upon 
the  ground  that  the  plaintiff,  upon  the  face 
of  the  bill,  has  no  Interest  In  the  subject- 
matter  of  the  suit  and  is  not  entitled  to  the 
relief  prayed  for.  Coming  on  to  be  heard, 
the  motion  was  overruled  July  26,  1917,  as 
was  also  a  motion  to  dissolve  the  injunction, 
and  plaintiff  was  given  15  days  in  which  to 
file  an  amended  bill  and  make  the  guardian 
of  Henry  R.  Monger  a  party  to  the  suit  No 
costs  were  given.  The  demurring  defend- 
ants have  appealed  from  this  order,  leave 
to  do  so  having  been  granted  by  this  court 
No  brief  for  plaintiff  has  been  filed;  the 
cause  was  submitted  without  argument 

[1, 2]  Recognizing  the  rule  that  a  plaintiff 
must  have  some  interest  in  the  subject-mat- 
ter of  the  suit  be  begins,  the  learned  trial 
judge  was  of  opinion  that  here  such  an  In- 
terest might  be  an  expectancy,  a  reversionary 
Interest,  or  Interest  in  remainder,  and  that 
upon  the  allegations  of  the  bill  the  heirs  of 
Henry  R.  Monger  had  a  direct  Interest.  We 
cannot  agree  with  this.  There  is  a  single 
ground  upon  which  a  court  of  equity  might 
retain  this  bill  as  an  Injunction  bill  only  un- 
til the  final   determination   of  the  pending 
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inqolsltlon.  and  ihat  Is  that,  tn  tbe  event  of 
threatened  dissipation  of  the  property,  the 
plaintiff  and  his  sister  would  be  liable  in 
law  for  the  support  of  their  father.  We 
have  considered  whether  such  an  order  ought 
to  be  made.  We  have  said  that  the  bill  was 
filed  December  26,  1916;  the  order  appealed 
from  made  July  25,  1917.  The  case  was  set- 
tled October  29,  1917,  and  the  printed  record 
received  by  the  clerk  of  this  court  Novem- 
ber 16,  1917.  Not  until  the  October  term, 
1918,  was  the  cause  brought  on  for  hearing. 
There  has  been  ample  time  to  conclude  the 
inquisition  begun  In  probate  court  and  pend- 
ing in  the  drcnlt  court  when  the  bill  was 
filed. 

We  conclude  that  an  order  should  be  en- 
tered reversing  the  order  of  the  court  below 
and  dismissing  the  bill,  appellants  to  re- 
cover costs  of  this  appeaL 


GAFFNBY  v.  GOODWILME  BROS. 
(No.  82.) 

(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Masteb  and   Sebvant   «=»417(7)— Wobk- 

1C£N'S  CX>KPENSATI0N— KEVISW  OF  FiNDINOB 

OF  Industbial  Accident  Board. 
That  reviewing  court  is  satisfied  that  it 
would  not  reach  the  conclusion  reached  by  the 
Industrial  Accident  Board  is  not  conclusive  in 
determining  whether  there  is  testimony  sup- 
porting finding  and  condusion  of  such  board. 

2.  Masteb   and    Sebvant   #=»417C7)— Wobk- 
MBW's  Compensation— Aw ABi>— Review. 

Disputed  question  being  whether  accident 
caused  employe's  illness  and  death,  award  will 
not  be  set  aside  by  reviewing  court,  where,  al- 
though testimony  cannot  be  harmonized,  there 
is  ground  for  saying  that  Industrial  Accident 
Board  bad  before  it  some  evidence  tending  to 
prove  that  accident  set  up  a  train  of  physical 
disturbances,  affecting  an  existing  pathological 
condition  in  such  way  as  to  cause  death. 

8.  Masteb  and    Sebvant   «=>417(5)— Wobk- 
men's  Compensation  —  Cebtiobabi  —  Mat- 
ters Revikwabix. 
Contention  that  imposition  of  penalty,  pur- 
suant to  Workmen's  Oompensation  Act  (Pub. 
Acts  [Ex.  SesB.]  1912,  No.  10)  pt  8,  1 17,  upon 
defendant  employers  for  failure  to  report  acci- 
dent, is  wrong,  will  not  be  considered  by  review- 
ing court,  where  order  made  by  Industrial  Ac- 
cident Board  makes  no  reference  to  penalty; 
court  being  concerned  only  with  orders  made  by 
board. 

Certiorari  to  Industrial  Accident  Board. 

Proceeding  for  compensation  under  the 
Workmen's  Compensation  Act  by  Ellen  Oaff- 
ney,  widow  of  John  Gaffney,  deceased  em- 
ploy^, opposed  by  Goodwlllle  Bros.,  employ- 
ers. The  Board  of  Arbitration  refused  to 
award  compensation.    Upon  a  review  by  the 


Industrial  Accident  Board,  the  finding  was 
reversed,  and  compensation  allowed,  and  the 
employers  bring  certiorari.    Affirmed. 

Argued  before  BIRD,  MOORE,  STEERE, 
BROOKE,  FELLOWS,  STONE,  and  KUHN, 
JJ. 

James  C.  Wood,  of  Manistique,  for  appel- 
lants. 

Virgil  I.  Hizson,  of  Manistique,  for  appel- 
lee. 

PER  CURIAM.  The  Board  of  Arbitration 
refused,  two  to  one,  to  award  compensation. 
Upon  a  review  by  the  Industrial  Accident 
Board,  the  finding  was  reversed  and  com- 
pensation allowed.  It  is  admitted  that  the 
claimant  is  widow  of  the  deceased,  John 
Gaffney,  that  John  Gaffney  was  employed  by 
OoodwRlle  Bros.,  and  that  both  the  emr^oyer 
and  employed  were  governed  by  the  Work- 
men's Compensation  Law;  that  on  October 
20,  1916,  John  Gaffney  suffered  an  accidental 
personal  injury  arising  out  of  and  In  the 
course  of  his  employment;  that  John  Gaff- 
ney has  since  died ;  that,  If  the  claimant  is 
entitled  to  compensation,  the  award  should 
be  for  800  weeks  at  $5,77  per  week.  It  is 
not  admitted,  but  is  denied,  that  John  Gaff- 
ney upon'  the  said  occasion  received  any  con- 
siderable Injury,  one  that  disabled  him  or  re- 
sulted in  his  death.  What  happened,  and  the 
testimony  is  not  in  dispute,  was  that,  in 
taking  a  board  from  a  machine,  another 
board  foUovvlng  it  through,  the  machine 
pushed  the  board  in  Gaffney's  hands  with 
such  fofce  that  he  was  obliged  to  step  back 
from  the  machine,  or  was  pushed  back  from 
the  machine,  against  and  over  and  upon  a 
truck,  from  which  he  fell  or  rolled  to  the 
floor.  He  Immediately  arose  and  resumed 
work,  without  complaint,  except  to  say  that 
his  right  hip  was  hurt.  This  was  early  In 
the  forenoon.  He  worked  the  remainder  of 
the  day.  He  died  December  29,  1916,  hav- 
ing been  111  from  and  after  October  20,  1916. 
All  the  testimony  supports  the  conclusion 
that  he  was  a  sick  man  on  Monday,  October 
23,  1916,  suffering  acutely,  and  thereafter, 
with  variations  of  acute  symptoms,  until  be 
died. 

\Vhether  what  happened  to  Gaffney  at  his 
work,  on  October  20th,  caused  his  illness  and 
death.  Is  the  subject  to  which  a  considerable 
mass  of  testimony,  medical  and  other,  is  ad- 
dressed. In  a  leng:thy  finding  and  opinion, 
the  board  has  set  out  Its  reasons  for  award- 
ing compensation.  In  the  course  of  which  oc- 
curs the  following: 

"It  is  pretty  difficult  to  say  Just  how  hard 
the  man  was  struck,  shoved,  or  pushed,  but  the 
fact  remains  that  he  was  struck,  shoved,  or 
pushed,  and  went  backward  3  feet,  and  fell 
upon  a  truck  12  or  16  inches  high,  and  rolled 
over  it  and  fell  upon  the  floor.    The  board  ia 
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convinced  that  the  accident  was  a  somewhat 
aerious  one,  taking  all  of  tlie  testimony  into  con- 
sideration, and  that  it  did  injure  the  deceased 
very  seriously  and  severely.    •    •    • 

"We  are  all  satisfied  tiiat  the  factor  which 
caused  this  man's  death  was  the  accidental, 
personal  injury  he  received  in  the  respmdent's 
plant,  on  October  20,  1916.    •    •    • 

"In  this  case  it  is  probably  impossible  to  say, 
with  absolute  surety,  what  caused  John  Gaff- 
ney's  death ;  but  the  Board  is  satisfied  that  the 
most  probable  cause  is  the  accidental  personal 
injury  he  received  in  the  employ  o£  the  respond- 
ents. That  injury  might  or  might  not  have 
caused  the  death  of  a  young,  strong,  healthy, 
normal  individual.  Taking  the  testimony  as  a 
whole,  the  boarckis  of  the  opinion  that  the  ac- 
cidental personal  injury  was  the  cause  of  his 
death." 

And  the  board  finds  specifically: 

"That  on  October  20,  1916,  John  GafEney, 
deceased,  suffered  an  accidental  personal  injury, 
arising  out  of  and  in  the  course  of  his  employ- 
ment, by  being  struck,  shoved,  or  pushed  by  a 
machine  and  a  board,  causing  him  to  fall  upon 
and  over  a  truck  and  to  the  floor  of  the  mill  in 
which  he  was  working. 

"(c)  That,  as  a  result  of  said  accidental  per- 
sonal injury,  he  was  disabled  from  and  after 
October  20,  1916,  until  his  death  on  December 
29,  1916." 

'  [t  ]  We  are  concerned  only  to  ascertain.  It 
being  asserted  to  the  contrary,  whether  tbere 
is  testimony  supporting  the  finding  and  con- 
clusion of  the  board.  We  are  not  all  of  us 
satisfied  that  we  would  reach  the  same  con- 
clusion, which,  of  course,  Is  not  the  con- 
trolling thing.  We  shall  not  set  out  the  tes- 
timony. Any  analysis  of  It  leaves  some  ul- 
timate facts  to  depend  upon  inferences.  But 
it  remains  that  Mr.  Gaffney,  a  man  more 
than  65  years  old,  was  in  fact  diseased,  suf- 
fering from  an  advanced  stage  of  arterio- 
sclerosis. He  bad  been  able  to  work,  but  to 
quote  from  the  medical  testimony: 

"A  person  with  arteriosclerosis,  as  I  discov- 
ered upon  post  mortem  this  man  had  had, 
would  be .  more  likely  to  be  affected  by  a  fall 
than  if  he  was  not  suffering  with  that." 

And  again: 

"A  man  suffering  with  arteriosclerosis,  in  the 
advanced  stage  which  we  found  in  this  man, 
must  have  a  weak  heart.  He  is  living,  more 
or  less,  in  the  balance,  and  waiting  for  some 
cause  to  intervene  to  throw  him  in  a  state  of 
acute  Ulness ;  then  any  trivial  influence,  wheth- 
er exposure  or  whatever  else  it  might  be,  might 
give  him  broncho-pneumonia,  or  produce  evi- 
dences of  congestion  of  tiie  kidneys,  or  any  other 
acute  disease  which  takes  these  people  off." 

[2]  The  testimony  cannot  be  harmonized. 
We  find  ground  for  saying  that  the  board 
had  before  it  some  evidence  tending  to  prove 
that  the  fall  which  Mr.  Gaffney  had  set  up 
a  train  of  physical  disturbances,  affecting  an 
existing  pathological  condition  In  such  way 


as  to  cause  his  death.    We  therefore  dficUna 
to  set  aside  the  award. 

[3]  The  board,  at  some  loigth,  enters  Into 
a  discussion  of  the  conduct  of  the  emjdoyer, 
and  concludes: 

"(e)  That  the  respondents,  without  any  cause 
or  reason,  failed  and  neglected  to  report  this 
accident  to  the  Industrial  Accident  Board,  in 
accordance  with  section  17,  part  8,  of  the  Work- 
men's Compensation  Law,  and  subjected  them- 
selves to  the  imposition  of  the  peualty  of  ;f50 
mentioned  in  said  section  of  the  law." 

The  law  provides  that  an  employer  who 
refuses  or  neglects  to  make  the  report  "shall 
be  punished  by  a  fine  of  not  more  than  fifty 
dollars  for  each  offense." 

Coimsel  for  appellants  directs  oar  atten- 
ttoa  to  this  finding  of  the  board,  discusses 
the  facts  relating  to  it,  and  adds  that  "the 
Imposition  of  a  poialty  upon  defendants  Is 
wrong,  and  should  be  reversed." 

We  are  concerned  only  with  the  order 
made  by  the  board,  which  makes  no  reference 
to  the  matter.  The  board  has  not  imposed 
a  penalty  or  levied  a  fine.  Upon  this  subject 
there  Is  no  order  to  be  reversed  or  affirmed. 
We  therefore  do  not  regard  the  point  as  one 
for  decision. 


LEONARD-HILLGBR  LAND  CO.  v.  WAYNE 

OOUNTT   BOARD   OF   AUDITORS. 

(No.  1&) 

(Supreme  Court  of  Michigan.    Dec.  27.  1818.) 

1.  MUNIOIFAI.  OOKPOBATIOnS  9=343— PlAT  OT 

Landt-Poweb  or  Boabd  op  Auditobs. 
Board  of  auditors  of  a  county  have  very 
limited  power  under  Comp.  Lews  1915,  {  3350, 
relating  to  approval  of  plats,  and  where;  at  the 
time  a  plat  was  offered  for  approval,  there  was 
no  general  plan  of  laying  out  road4  in  the  town- 
ship  nor  plat  of  land  adjoining,  the  board  bad 
no  power  to  refuse  to  approve  the  plat,  although 
prior  to  finally  passing  upon  the  question  an- 
other plat  of  adjoining  land  was  presented. 

2.  Manoauus     4s»1S7(9)— Afpkai>— Mattkbs 
Reviewable. 

On  appeal  from  a  judgment  denrinc  manda- 
mus to  compel  the  board  of  auditors  of  a  county 
to  approve  a  plat  under  Comp.  Laws  1915^  { 
3350,  the  reason  given  by  the  board  for  re- 
fusing to  approve  plat  must  be  accepted  as  the 
real  reason. 

Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty; George  P.  Codd,  Judge. 

Mandamus  by  the  Leonard-EUllger  Land 
Company  to  compel  the  Wayne  County  Board 
of  Auditors  to  approve  a  plat  Froma  judg- 
mrait  recusing  the  writ,  relator  brings  certio- 
rari.   Reversed,  and  writ  ordered  to  Issue. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORE,  STBERE,  BROOKE,  FBL- 
LOWS,  STONE,  and  KUHN,  JJ. 
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WilUam  Van  Dyk^  of  Detroit,  for  peti- 
tioner. 

Paul  W.  Voorhles,  Asst  Pros.  Atty.,  of 
£>etrolt,  for  respondents. 

OSTRANDER,  C.  J.  A  plat  of  land  lying 
in  the  township  of  Gratiot  and  Orosse  Polnte 
township,  In  Wayne  county,  called  Leonard- 
Hillger  Land  Company's  subdivision  of  lots 
16,  17,  and  18  of  plat  of  private  claim  300, 
recorded  In  Liber  221  of  deeds,  was  approved 
by  the  authorities  of  both  of  said  townships 
and  was  offered  for  approval  to  the  Wayne 
county  board  of  auditors.  Approval  was  re- 
fused. Relator,  owner  of  the  land,  applied 
to  the  Wayne  county  circuit  court  for  a  man- 
damus to  comp^  approval  of  the  plat,  an  or- 
der to  show  cause  was  granted,  an  answer 
ffied  and  upon  a  hearing  the  writ  was  refus- 
ed. Rtiator  sued  out  of  this  court  a  writ 
of  certiorari  by  which  the  record  of  the  pro- 
ceeding in  the  mandamus  case  is  brought 
here  for  review.  The  learned  trial  Judge 
delivered  a  short  opinion,  perusal  of  which 
will  tend  to  make  clear  the  legal  proposition 
upon  which  relator  rests  the  right  to  the  writ 
of  mandamus.    He  said: 

"I  don't  believe  that  the  Legislatore  in  the 
act  intended  that  the  duties  of  the  board  of 
county  auditors  should  be  purely  clerical  in  na- 
ture as  is  practically  claimed  by  relator  in  this 
case.  Surely  some  one  must  be  vested  with 
some  general  sapervifdon  c^  the  platting  of 
property  in  any  county.  It  seems  to  me  that, 
when  the  Legislature  selected  three  officials  for 
a  county,  they  intended  to  invest  them  with 
certain  discretionary  powers  and  certain  duties 
to  see  to  it  that  the  property  within  their  juris- 
diction was  platted  for  the  greatest  good  to  the 
greatest  numt>er.  If  the  contention  of  counsel 
were  correct  that,  where  there  are  nd  adjoining 
plats,  the  plat  must  be  accepted  by  the  board, 
then  It  would  become  a  case  of  first  come  first 
served. 

"The  plat  in  question  was  rejected  under 
date  of  April  25,  1917,  in  writing,  for  the  rea- 
son that  'the  streets  and  alleys  in  such  plat 
do  not  in  our  opinion  conform  to  tile  general 
plan  of  the  streets  and  alleys  in  the  district  of 
which  said  plat  is  a  part'  There  is  ample  tea- 
timomy  adduced  to  show  that  the  platting  of 
proper^  as  proposed  by  relators  would  work 
great  hardsliips  to  adjoining  property  upon  the 
west,  and  tliat  also  it  did  not  conform  to  the 
general  plan  as  stated  in  the  notice  in  writing 
given  by  the  board.  There  is  also,  ol  course, 
evidence  introduced  that  the  platting  of  the  prop- 
erty in  any  other  way  might  work  a  hardship 
to  relator.  At  the  same  time,  it  can  be  as- 
sumed that  all  of  these  matters  were  thoroughly 
investigated  l^  the  board,  and,  unless  their  find- 
ing was  such  as  to  amount  to  an  abuse  of  dis- 
cretion which  I  believe  to  be  vested  in  them  In 
this  respect,  the  court  shonld  not  interfere" 

The  powers  and  duties  of  the  respondent 
board  are  set  oat  In  section  3360  of  the  Com- 
piled Lews  of  1915  aa  follows: 

"  *  *  *  It  shall  be  tiie  duty  of  said  board 
whenever  any  map  or  plat  is  submitted  to  them 


to  carefnlly  examine  the  same  for  the  purpoae 
of  determining  whether  or  not  the  caption  of 
said  map  or  plat  conflicts  in  any  way  with  the 
title  or  caption  of  any  other  map  or  plat  pre- 
viously recorded  in  the  office  of  tiie  register  of 
deeds  of  said  county,  and  also  for  the  purpose 
of  ascertaining  whether  or  not  the  streets  and 
alleys  in  such  map  or  plat  conform,  in  their 
opinion,  to  tlie  streets  and  alleys  of  any  ad- 
joining map  or  plat  heretofore  recorded;  and 
are  so  named  that  no  name  previously  in  use 
in  the  same  city  or  village  sh^  be  made  use  of 
except  in  continuing  a  street  or  alley:  Provided, 
that  nothing  herein  contained  shall  require  the 
dedication  of  any  other  or  further  streets  than 
those  shown  on  the  plat;  and  fOr  the  purpose 
of  determining  whether  or  not  the  land  indud- 
ed  within  the  limits  of  said  map  or  plat  is  suita- 
ble for  platting  purposes;  and  if,  upon  examina- 
tion of  said  map  or  plat  a  majority  of  said 
board  shall  find  that  the  title  or  caption  does 
not  conflict  with  that  of  any  other  map  or  plat, 
not  vacated,  recorded  in  such  county,  and  the 
streets  and  alleys  do  conform  to  those  of  any 
adjoining  map  or  plat  theretofore  recorded;  and 
are  so  named  that  no  name  previously  in  use 
in  the  same  city  or  village  shall  be  made  use 
of  except  in  continuing  a  street  or  alley;  and 
further,  that  the  land  included  in  said  map  or 
plat  is  suitaUe  twe  platting  purposes,  and  that 
said  map  or  plat  conforms  to  the  reanirements 
of  this  act,  the  said  board  shall  indorse  its  ap- 
proval thereon  by  the  signatures  of  a  majority 
of  said  board,  but  shall  otherwise  reject  the 
snTTio      •     •     • " 


[1, 2]  It  is  possible  that  the  board  of  audi- 
tors of  Wayne  county  should  be  given  larger 
powers  In  the  premises  than  tbey  now  possess 
in  order  that  plats  of  the  land  adjacent  to 
the  dty  of  Detroit  may  be  adapted  to  a  gen- 
eral plan  insuring  against  ugly  and  incon- 
venient cutting  vjf  of  private  prc^ierty  into 
public  plats.  It  is  dear,  however,  aa  ia  dla- 
covered  by  reading  the  statute,  that  the  pow- 
er of  the  board  of  auditors  in  the  premises  is 
a  very  limited  power. 

In  the  case  now  presented,  it  appears  there 
is  no  general  township  plan  in  either  of  the 
townships  in  which  relator's  land  is  situated, 
at  least  no  plan  In  either  which  has  been 
followed.  It  appears  there  are  private  sub- 
divisions and  public  [data  in  the  ndgbbor- 
hood ;  but,  when  relator's  plat  was  present- 
ed for  approval,  there  was  no  other  which 
was  In  the  Immediate  neighborhood,  none  ad- 
joining it,  none  to  which  it  could  conform 
if  such  conformation  could  be  required.  Re- 
lator's plat  conforms  with  all  statute  require- 
ments. This  is  admitted.  It  is  true  that, 
before  the  respondent  board  passed  finally 
upon  the  plat,  another  plat  of  adjoining 
land — ^land  adjoining  part  of  relator's  land — 
had  been  presented,  and  the  board.  In  conse- 
quence, seems  to  have  att^npted  to  secure 
some  modification  of  relator's  plat  But 
relator's  W&b  the  first  plat  offered  for  approv- 
al. The  reason  given  for  refusing  to  approve 
it  moat  be  accepted  as  the  real  reason.   That 
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reason  does  not  appear  to  be  based  npon  ev- 
idence. 

The  principles  which  must  control  con- 
struction and  application  of  this  statute  have 
been  stated  and  applied  In  Campau  v.  Board 
of  Public  Works.  86  Mich.  372,  49  N.  W.  39 ; 
Van  Husan  v.  Heames,  91  Mich.  619,  92  N. 
W.  18 ;  Klug  V.  Auditor  General,  194  Mich. 
41,  leo  N.  W.  589;  Campau  v.  Board  of  Au- 
ditors, 164  N.  W.  369. 

Under  the  circumstances,  we  are  compel- 
led to  disagree  with  the  learned  trial  Judge, 
to  set  aside  his  Judgment,  and  order  that 
the  writ  of  maudamns  issue  as  prayed.  No 
costs. 


W.  H.  WARNKR  COAL  CO.  ▼.  NELSON 

(LUDINGTON  STATE  BANK, 

Garnishee).    (No.  84.) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  QASinBWiaisT  <bs»1— Natdre  or  Rekedt. 

Garnishment  proceedings  are  special  and 
statutory,  affording  a  harsh  remedy,  and  one 
pursuing  it  must  bring  himself  within  the  stat- 
ute and  follow  its  mandates. 

2.  Gabnibhment  Q=s>187— Bffxct  or  Default 
— Waiveb— Ebtoppeju 

A  garnishee  defendant's  failore  to  appear 
in  the  garnishment  proceedings,  whereby  de- 
fault is  taken  against  him,  is  not  a  waiver  of 
his  right  to  insist  upon  compliance  with  the 
statute,  nor  does  it  estop  him  from  insisting 
that  the  proceedings  were  irregular,  on  motion 
to  open  the  default 

3.  Gabnishuent  «=>177  —  Prematube  Entbt 
op  judomsnt. 

A  joint  judgment  against  a  garnishee  and 
the  principal  defendant,  entered,  on  the  same 
day,  is  premature  and  void  as  to  the  garnishee, 
in  view  of  Comp.  Laws  1897,  §  10612,  providing 
for  an  interim  of  two  days  between  entry  of 
judgment  against  the  principal  defendant  and 
against  the  garnishee. 

4.  Gabnishment  e=»175  —  Entby  of  Joint 

JPDOKENT. 

Where  a  summons  in  garnishment  runs 
against  the  principal  defendant  alone,  and  the 
declaration  counts  upon  a  cause  of  action 
against  him  alone,  entry  of  a  joint  judgment 
against  the  principal  defendant  and  the  gar- 
nishee defendant  is  unwarranted. 

6.  Gabnibhmbnt  $=>178  —  Entbt  of  Jcdo- 
ifENT— JuneMBNT  Against  Gabnishee. 
Entry  of  a  joint  judgment  of  default  against 
the  principal  defendant  and  the  garnishee  de- 
fendant at  the  same  time  is  unauthorized. 

Q.  JCDOUENT  €l=s>153(l)— SBTTINO   ASIDE   Dk- 

FAUL'P— Limitations— Rules  of  Coubt. 
A  circuit  court  rule  limiting  the  time  for 
vacation  of  default  judgments  on  personal  serv- 
ice to  six  montbg  does  not  prevent  vacation  of 
a  (Irfault  after  six  mouths,  where  thq  only  pro- 
ceoding  taken  after  default  was  the  entry  of  a 
void  judgment. 


IQrror  to  Circuit  Court,  Mason  Cotinty; 
Charles  A.  Wlthey,  Judge. 

Action  by  W.  H.  Warner  Coal  Company 
agralnst  Charles  Nelson  and  Ludington  State 
Bank,  garnishee.  Motions  to  open  a  judg- 
ment against  thei  garnishee  defendant  on  de- 
fault and  to  discontinue  were  denied,  and  the 
garnishee  brings  error.  Reversed,  with  di- 
rections. 

On  February  18, 1915,  plaintiff  commmced 
suit  against  Charles  Ndson  In  the  drcait 
court  for  the  county  of  Mason  by  summons. 
On  the  same  day  it  filed  a  proper  affidavit, 
and  a  writ  of  gamisbmHit  was .  issued 
against  Ludington  State  Bank  as  gunisbee 
defendant  The  summons  was  served  on  Nel- 
son the  same  day.  The  return  of  the  sherUB 
also  shows  that  on  the  same  day  the  writ  of 
garnishment  was  served  npon  the  garnishee 
defendant  "by  showing  the  said  writ,  witli 
the  seal  impressed  thereon,  to  cashier  of  said 
above-named  garnishee,  and  at  the  same  time 
delivering  to  cashier  of  above-named  gai^ 
nishee  a  true  copy  of  said  writ."  On  March 
17th  plaintiff  filed  Its  declaration  in  the  suit 
commenced  ugalnst  Nelson,  counting  on  the 
common  counts  in  assumpsit,  and  setting  up 
copies  of  several  notes  executed  by  Nelson. 
On  March  20tb  the  default  of  the  principal 
defendant  was  entered.  No  disclosure  or  ap- 
pearanoa  of  garnishee  deftodaot,  Ludln^ 
ton  State  Bank,  having  been  entered,  on 
March  24th  its  default  was  also  entered. 
June  8th  judgment  In  assumpsit  was  render- 
ed jointly  against  defendant  Nelson  and  the 
Bank.  The  judgment  recited  that  "the  said 
Charles  Nelson,  as  well  as  the  said  Luding- 
ton State  Bank,  did  undertake  and  promise 
In  mannei*  and  form  as  the  said  W.  H.  Warn- 
er Coal  Company  hath  in  their  declaration 
In  this  case  complained  against  them*';  that 
plaintlfC  had  suffered  damages  "to  the  sum 
of  one  thousand  and  forty- five  and  s'/ioo 
dollars";  and  "that  the  said  W.  H.  Warner 
Coal  Company  do  recover  against  the  sold 
Charles  Nelson,  as  well  as  against  the  said 
Ludington  State  Bank,  their  damages  afore- 
said," together  with  costs,  and  that  the 
"said  W.  H.  Warner  Coal  Company  have 
execution  therefor."  June  14th  defendant 
bank  filed  a  motion  to  set  aside  its  default 
and  tbQ  judgment  entered  against  It,  and  to 
permit  It  to  file  its  disclosure  showing  no 
funds  in  its  hands  belonging  to  the  principal  - 
defendant.  The  motfam  was  supported  by 
the  aflldavlt  of  the  president  and  cashier  of 
the  bank,  and  that  of  the  president  showing 
that  he  usually  attended  to  the  litigation 
of  the  bonk  (it  appears  from  the  record  that 
he  is  an  attorney);  that  when  the  writ  of 
garnishment  was  served  he  was  111,  unable 
to  attend  to  business,  and  his  recovery  was 
gradual;  and  that  when  be  recovered  the 
copy  of  the  writ  bad  been  lost,  and  that 
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nothing  was  then  brought  to  bis  attention 
aboat  the  garnishment  proceedings  until  he 
learned  from  a  newspaper  on-  June  11th  that 
judgment  l)ad  been  taken  against  the  bank. 
The  cashier's  affidavit  showed,  among  other 
things,  that  the  bank  had  no  money  to  the 
credit  of  the  principal  defendant  when  the 
writ  was  served  nor  since  that  time.  It 
appears  that  the  next  session  of  court  was 
October  4tb,  and  the  motion  was  noticed 
for  that  day.  It  was  denied.  It  Is  to  be 
Inferred  that  the  ground  was  want  of  an 
affidavit  of  merits.  On  October  6th  another 
motion  to  set  aside  the  default  and  judgment 
was  filed  with  more  amplified  showing.  This 
motion  came  on  to  be  heard  October  9th, 
and  was  met  with  the  objection  that  under 
former  circuit  court  rule  12  (b)  (97  N.  W.  v), 
then  in  force,  six  months  having  expired 
since  the  entry  of  the  default,  the  court 
was  without  power  to  grant  the  motion. 
This  ground  of  objection  was  sustained,  the 
court  saying: 

"If  I  coald  help  you,  I  woald,  and  do  it  lefriti- 
mately.  The  court  has  no  discretion  and  no 
power— absolutely  none.  The  default  is  regu- 
lar, and  the  whole  record  is  regular,  and  there 
is  only  a  slight  error,  if  at  all,  and  yon  have 
corrected  it  in  your  own  showing."  (This  evi- 
dently referred  to  the  return  of  the  offi- 
cer.)   •    ♦    • 

"Ton  slept  on  your  rights,  and  let  yonr  rem- 
edies die,  and  now  the  court  cannot  help  you. 
He  18  powerless  to  do  so.  I  would  b«  glad  if 
I  could,  but  I  cannot  do  so." 

On  October  20th  an  affidavit  of  merits 
and  a  disclosure  was  filed,  and  on  October 
22d  plaintiff's  costs  In  the  principal  suit 
were  taxed.  On  December  9th  another  mo- 
tion to  set  aside  the  default  was  filed,  which 
contained  additional  reasons  by  way  of  cer- 
tain claimed  irregularities  in  the  proceed- 
ings. This  motion  was  heard  the  same  day 
it  was  filed  and  was  denied.  The  court  also 
made  the  following  order: 

"The  joint  judgment  against  the  principal 
and  garnishee  defendant  is  hereby  set  aside  as 
to  the  garnishee  defendant,  but  may  stand,  at 
the  option  of  counsel  for  the  plaintiff,  as  a  val- 
id judgment  against  the  principal  defendant." 

It  should  also  be  stated  that  counter  at- 
flduvlts  were  filed  on  these  various  motions, 
but,  as  the  action  of  the  trial  judge  was 
based  on  want  of  power  to  consider  the  mo- 
tion ratlier  than  an.  exercise  of  discretion, 
we  deem  It  unnecessary  to  detail  them.  Aft- 
er the  entry  of  the  last-mentioned  order,  and 
on  December  18th,  plaintiff  filed  a  motion 
to  correct  the  judgment  entry  against  the 
principal  defendant,  so  that  It  might  be  in 
proper  form  a  judgment  against  the  prin- 
cipal defendant  alone  on  d^ault  and  proofs 
in  open  court;  and  also  on  the  same  day  filed 
a  motion  for  an  order  r^utrlng  the  .clerk 
to  enter  judgment  against  the  garnlsbee  de- 
fendant for  the  amount  of  plaintlfTs  claim 
nunc  pro  tuac  ob  of  June  Stb.    These  jno- 


tlona  had  supporting  affidavits.  The  gar- 
nishee defendant  on  January  3,  1916,  filed  a 
motion  to  discontinue  the  garnishee  pro- 
ceedings on  the  ground  that  plaintiff  had 
failed  to  proceed  to  judgment '  against  the 
garnishee  defendant  as  soon  as  it  was  en- 
titled to  under  the  rules  and  practice.  These 
three  motions  came  on  for  hearing  January 
5th.  Defendant's  motion  was  denied  and 
plaintiff's  motions  granted.  On  the  same 
day  a  judgment  in  proper  form  as  to  defend- 
ant Nelson  was  entexed  nunc  pro  tunc  as  of 
June  8,  1016,  and  one  against  the  bonk  nunc 
pro  tunc  as  of  June  10,  1915. 

Argued  before  08TRANDER,  C.  J.,  and 
BIRD,  MOORE,  STBBRE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Robert  J.  Quail,  of  Ludlngton,  for  appel- 
lant. 
A.  A.  Kelser,  of  Ludlngton,  for  appellee. 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  The  case  is  here  upon  writ  of  er- 
ror sued  out  by  the  garnishee  defmdant 
alone,  and  we  are  therefore  concerned  only 
In  the  proceedings  against  it  We  do  not 
find  it  necessary  to  consider  all  the  ques- 
tions raised,  as  we  are  satisfied  that  a  dis- 
position of  one  phase  of  the  case  is  con- 
trolling. Appellant  insists  that  the  judg- 
ment against  it  was  prematurely  entered, 
and  that,  in  any  event,  the  joint  judgment 
rendered  against  it  and  the  principal  defend- 
ant is  neither  valid  nor  warranted  by  law. 

[1]  In  considering  the  question  here  in- 
volved we  must  take  Into  consideration  that 
the  proceeding  in  garnishment  is  special 
and  statutory,  affording  a  harsh  remedy,  and 
that  one  pursuing  it  must  bring  himself 
within  the  statute  and  follow  Its  mandates. 
Iron  Cliffs  Co.  v.  Lahals,  52  Mich.  394,  18 
N.  W.  121;  Welmelster  v.  Manvllle,  44  Mich. 
408,  6  N.  W.  859;  Ford  v.  Detroit  Dry  Dock 
Co.,  .50  Mich.  358.  05  N,  W.  609;  Ettelsohn 
V.  Firemen's  Fund  Ins.  Co.,  64  Mich.  331,  31 
N.  W.  201.  The  statute  and  toles  in  force  at 
the  time  of  this  proceeding  are  those  to  be 
considered.  Section  10612,  Comp.  Laws. 
1897,  provides: 

"If  the  i^intiff  obtain  judgment  against  the 

principal  defendant  in  the  circuit  court,  and  the 
latter  does  not,  within  two  days  thereafter, 
serve  upon  the  garnishee  notice  of  motion  for 
new  trial,  or  of  his  Intention  to  remove  the 
cause  to  the  Supreme  Court,  the  statutory  is- 
sue shall  stand  for  trial  at  that  term  of  the 
oonrt  on  th«  docket  coattkining  the  suit  in  the 
order  of  formation  of  such  issue." 

It  U  most  earnestly  insisted  by  plaintiff's 
counsel  that  Orlppen  v.  Fletcher,  56  Mich. 
388,  23  N.  W.  66,  Is  authority  to  support 
plalntltTs  right  to  proceed  at  once  to  judg- 
ment agalust  the  garnishee  defendant  unless 
objection  is  made,  and  it  is  said  by  counsel: 

"The  garnishee  defendant  having  been  in  de- 
fault as  well  as  the  principal  defendaat,  both 
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moBt  be  held  to  have  consented  to  the  rendi- 
tion of  the  judgment  upon  June  8,  1916,  as 
entered  by  the  clerk  in  the  first  instance." 

It  is  possible  that  there  is  some  language 
used  in  the  opinion  in  the  case  cited  tending 
to  give  color  to  counsel's  claim,  but  we  must 
consider  the  question  there  nnder  considera- 
tion, and  all  tliat  was  said,  instead  of  an 
Isolated  excerpt  In  that  case  the  trial  was 
held  by  consent  of  the  parties,  and  it  was 
held  that  it  conld  not  be  urged  in  this  court 
that  It  was  brought  on  improperly.  After 
remarking  that  "the  only  questicm  now  is 
whether  it  affects  the  jurisdiction  to  pro- 
ceed earlier  where  no  one  objects,"  the  court 
said: 

"It  is  clear  enough  that  the  gariuBhee  defend- 
ant could  not  be  compelled  to  go  to  trial  with- 
in the  two  days;  and,  further,  that,  if  appellate 
proceedings  should  be  had  by  the  principal 
debtor,  the  garnishee  judgment,  if  rendered, 
could  be  stayed  by  the  circuit  court  until  the 
other  was  disposed  of.  But  there  seems  to  be 
no  reason  why  the  garnishee  defendant  may 
pot  consent  to  have  the  issue  as  to  him  tried 
at  any  time,  and  in  tne  present  case  it  is  found 
expressly  that  both  parties  came  into  court 
ready  for  trial,  and  no  objection  was  made  be- 
low at  all.  It  cannot  now  be  insisted  the  trial 
was  improperly  brought  on." 

In  the  Instant  case  the  garnishee  defend- 
ant did  not  consent;  it  bad  not  appeared, 
and  most  assuredly,  where  it  had  not  ap- 
peared, its  consent  to  an  irregular  proceed- 
ing could  not  be  presumed. 

[2]  Its  want  of  appearance  did  not  waive 
its  right  to  insist  upon  the  provisions  of  the 
statute  being  complied  with,  nor  estop  it 
from  insisting  that  the  proceedings  were  Ir- 
regular. 

[3]  The  statute  provided  an  Interim  of  at 
least  two  days  between  the  judgment  against 
the  principal  defendant  and  that  against  the 
garnishee  defendant.  This  judgment  was 
therefore  prematurely  rendered  against  ap- 
pellant. A  premature  judgment  is  invalid. 
Vohlers  v.  B.  H.  Stafford  Mfg.  Co.,  171  Mich. 
8, 137  N.  W.  128,  Ann.  Cas.  1914B,  1032.  See, 
also.  Peninsular  Savings  Bank  v.  Ward,  118 
Mich.  87,  76  N.  W.  161,  79  N.  W.  911;  Mc- 
Ginley  v.  Calumet  &  Hecla  Mining  Co.,  121 
Mich.  88,  79  N.  W.  928;  and  other  cases 
where  this  court,  in  cases  involving  the  valid- 
ity of  tax  proceedings,  has  held  that  a  de- 
cree was  prematurely  entered,  and  void  if 
entered  without  waiting  the  five  days  pro- 
vided by  the  following  statute: 

"If,  within  the  first  five  days  after  the  day 
fixed  in  such  notice  for  the  hearing  of  such 
petition,  it  shall  be  made  to  appear  to  the 
court  that  any  person  has  been  prevented  from 
filing  objections  to  any  tax,  without  fault  on 
his  part,  such  further  time  may  be  granted 
for  that  purpose  as  may  seem  proper,  not 
exceeding  five  days."  Act  No.  206,  |  66,  Pub. 
Acts  1883. 


See,  also,  Llyerpool  ft  liOndon  ft  Glot>e  Ins. 
Co.  V.  Grocery  Co..  97  Ga.  746,  26  S.  E.  828. 

[4]  Nor  are  we  able  to  find  any  warrant 
for  a  joint  judgment  against  the  principal 
defendant  and  the  garnishee  defendant,  ei- 
ther upon  the  record  or  as  matter  of  law. 
The  summons  run  against  the  principal  de- 
fendant alone.  The  declaration  counted 
upon  a  cause  of  action  against  blm  alone. 
So  the  record  does  not  Justify  sndi  Judg- 
ment. 

[t]  Is  it  anthorized  by  the  law7  We  tliink 
not.  It  Is  quite  nnlversally  held  that  a  Judg- 
ment against  the  principal  defendant  must 
precede  the  judgment  against  the  garnishee 
defendant  This  is  necessarily  so,  as  the 
liability  of  the  garnishee  defendant  is  con- 
tingent upon  establishing  liability  against 
the  principal  defendant  Mr.  Shlnn,  in  bis 
work  on  Attadunent  and  Oamisliniient,  p. 
1112,  lays  down  the  rule: 

"It  is  because  of  the  fact  that  no  valid  judg- 
ment can  be  entered  against  the  garnishee  un- 
less a  valid  judgment  has  been  first  entered 
against  the  defendant  that  the  garnishee  is  per- 
mitted to  question  the  jurisdiction  of  the  court 
and  the  validity  of  the  judgment  rendered 
against  the  defendant." 

And  tills  court  has  held  that  th^e  must  be 
a  judgment  against  the  principal  defendant 
to  Justify  one  against  the  garnishee  defend- 
ant. Iron  Cliffs  Co.  v.  Lahais,  supra;  Laid- 
law  V.  Morrow,  44  Mich.  547.  A  Joint  judg- 
ment cannot  be  rendered  against  the  de- 
fendant in  attachment  and  the  garnishee. 
Fourth  National  Bank  v.  Mayer,  88  Ga.  108, 
14  S.  E.  881.  Indeed,  the  trial  judge  ap- 
parently thought  this  judgment  was  invalid 
as  against  the  garnishee  defendant,  as  be 
set  it  aside  on  his  own  motion.  We  axe  not 
concerned  with  the  question  of  whether  the 
judgment  may  be  regarded  as  valid  against 
the  principal  defendant  and  the  including  of 
the  garnishee  as  surplusage.  The  question 
is,  was  a  joint  Judgment  warranted?  We 
think  not  The  trial  court  so  held,  and  we 
do  not  understand  plaintiff  questions  this 
holding. 

We  now  come  to  the  consideration  of  for- 
mer circuit  court  rule  12(b)  (131  Mich,  xxxv, 
97  N.  W.  y),  and  the  following  portion  there- 
of: 

"But  in  cases  where  personal  service  shall 
have  been  made  upon  a  defendant,  and  proceed- 
ings taken  after  default  on  the  strength  there- 
of, his  default  shall  not  be  set  aside  unless  the 
application  shall  be  made  within  six  months 
after  such  default  is  regularly  entered." 

Tliat  thia  rule  applies  to  garnishee  pro- 
ceedings has  been  settled  by  tills  court. 
Carpenter  v.  Jadge  of  Superior  Court,  126 
Mich.  8,  85  N.  W.  285;  Petley  v.  Wayne  Qr- 
colt  Judge,  124  Mich.  14,  82  N.  W.  666; 
(faille  Bros.  Co.  v.  CSrcuit  Judge,  156  Mich. 
480,  120  N.  W.  6.  That  the  rule  as  it  stood, 
both  before  and  after  its  amendment  In  1903, 
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was  not  available  unleas  the  default  was  a 
valid  one,  one  duly  entered,  regularly  and 
properly  entered,  haa  also  been  settled  by 
this  court  Turner  v.  Ottawa  Circuit  Judge, 
123  Mlcli.  617,  82  N.  W.  247;  McWilllams  v. 
licnawee  Circuit  Judge,  142  Mich.  228,  105 
N.  W.  611;  McCain  v.  Wayne  Circuit  Judge, 
187  Mich.  73,  153  N.  W.  5.  In  the  Turner 
Case  the  party  was  not  actually  in  default. 
In  the  McWilllams  Case  the  jurat  to  a  bill 
for  divorce  bad  not  negatived  collusion.  In 
the  McCain  Case  the  return  of  the  ofiScer 
did  not  show  a  proper  service,  although  the 
return  was  amended  before  the  bearing  of 
the  motion.  In  each  of  these  cases  it  was 
held  that  the  Uinltation  of  the  rule  did  not 
apply.  Coming  now  to  the  specific  ques- 
tions, do  the  words,  "proceedings  taken  aft- 
er default  on  the  strength  thereof,"  Import 
valid  proceedings,  regular  proceedings,  or 
do  they  Import  Invalid  and  irregular  pro>- 
ceedlngB?  Applying  the  last-cited  cases,  we 
are  Impressed  that  the  words  import  valid 
and  regular  proceedings.  While  the  entry 
of  a  judgment  is  a  proceeding  taken  on  the 
strength  of  the  default  (Carpenter  v.  Judge 
of  Superior  Court,  supra;  Bnrgard  v.  Bur- 
gard,  175  Mich.  665,  141  N.  W.  549),  It  must 
be  a  valid  judgment — one  regularly  entered. 

[S]  In  the  instant  case  the  only  proceed- 
ings taken  on  the  strength  of  the  default 
of  the  garnishee  defendant  before  Its  second 
motion  to  set  airtde  its  default,  or  it&  third 
motion  for  tbe  same  purpcee,  was  the  entry 
of  the  Invalid  joint  judgment  against-  It 
and  the  principal  defendant  Tbla  was  not 
a  valid  proceeding;  tbetetore  not  a  proceed- 
ing within  the  oontemplatioa  of  tbe  rule. 
Tbe  trial  court  was  in  error  in  holding  that 
be  was  without  power  to  dlapose  of  the  mo- 
tion on  its  merits. 

We  do  not  overlook  Travelers'  Insnranee 
Co.  of  Hartford  v.  Kent  Circuit  Judge,  144 
Mich.  687,  108  N.  W.  363,  nor  Fasquelle  v. 
Kennedy,  55  Mich.  305,  21  N.  W.  347.  The 
%st  of  these  eases  Involved  the  granting  of 
a  new  trial  as  matter  of  favor,  and  whether 
setting  aside  the  jiidgme&t  on  sncb  fUDpli* 
cation  prevented  tbe  rumtdng  of  tbe  six- 
months  period.  It  was  held  that  the  rule 
oould  not  be  thus  dreumvented.  The  judg- 
ment in  that  case  was  a  valid  one,  and 
granting  a  new  trial  did  not  do  away  with 
tbe  fact  that  valid  proceedings  bad  been 
taken  on  tbe  stroigth  of  the  default  In  the 
Instant  case  the  judgment  was  not  a  valid 
one,  and  was  set  aside  because  invalid  and 
not  as  matter  of  favor.  The  second  of  these 
cases  Involved  a  judgment  of  a  justice  of 
tbe  peace.  Tbe  judgment  against  tbe  gar- 
nishee defendant  was  a  valid  one,  tbe  sole 
question  being  -whether  oitttllng  tbe  docket 
In  tbe  names  of  both  defendants  was  Im- 
proper, and  rendered  tbe  proceedings  void. 
Tbe  record  showed  that  the  proceedings  in 
the  principal  suit  and  in  the  garnishee  suit 


were  kept  separate.  It  was  held  that  the 
proceedings  were  not  defective  by  reason  of 
the  caption  in  the  docket  Here  we  have  not 
a  defective  caption,  but  a  defective  judg- 
ment 

It  follows  from  what  we  have  said  that 
the  case  must  be  reversed,  and  defendant's 
motion  to  set  aside  its  default  must  be  heard 
and  disposed  of  on  its  merits. 

The  appellant  will  recover  costs  of  this 
court 


CRISP  et  aL  v.  ANDESRSON  et  aL    (No.  94.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1018.) 

1.  Wills   i3=>440  —  CoNSTBrcTioif  —  Inteh- 
TiON  or  Teotatoe. 

A  cardinal  rule  in  construing  a  will  is  to 
ascertain,  if  possible,  testator's  Intention  from 
the  four  comers  of  the  instrument,  and  to  give 
it  effect;  if  legally  possible. 

2.  Wilis      «=»601  (8)— Estate  Dbvised— Ab- 
solute Estate— Pkecatobt  E^pbessioits. 

Clauses  of  will,  despite  precatory  expres- 
siona  indicating  testator's  desire  that  property 
be  kept  in  line  of  bis  blood,  held  to  give  testa- 
tor's son  absolute  estate  in  fee  in  proiterty  de- 
vised. 

3.  Wills   <S=>608  —  Oonstbuction  fob  Dib- 
TBiBtnioir. 

A  probate  court  may  construe  wills'  for  cer- 
tain purposes,  and  it  must  do  so  for  the  pur- 
pose of  distribution. 

Appeal  from  (}ircuit  Court,  Hillsdale  Coun- 
ty, in  Chancery;    Guy  M.  Chester,  Judge. 

Suit  by  Clara  Crisp  and  others  against 
Ellsworth  AnderscKa  and  others.  From  de- 
cree dismissing  their  bill,  plaintiffs  appeaL 
Affirmed. 

On  July  23,  1894,  Elmer  Stafford  died  tea-     ^ 
tate.    Two  paragraphs  of  his  will  follow: 

"FSghtb.  I  give,  devise,  and  bequeath  the  sum 
of  $5.00  in  mon^  out  of  any  of  my  estates  to 
Martha  Stafford,  the  wife  of  my  son  Howard 
StafFord,  which  sum  is  all  that  I  wish  said 
Martha  Stafford  and  any  of  her  blood  relations 
ever  to  have  of  my  property,  excepting  children 
she  may  have  by  my  said  son,  Howard  Stafford. 

"Ninth.  I  give,  devise  and  bequeath  all  the 
rest,  residue  and  remainder  of  tny  estate,  both 
real  and  personal,  to  my  said  son,  Howard  Staf- 
ford, he  to  go  right  on  and  use  it  according  to 
his  own  judgm(tDt  after  I  am  dead  and  gone, 
but  I  want  my  said  son  Howaid  to  make  such 
disposition  of  the  property  I  hereby  will  to  him 
that  it  shall  be  kept  in  the  line  of  tbe  Stafford 
blood  and  if  any  be  poor  or  crippled  I  would 
like  my  said  son  Howard  to  favor  those  first 
out  of  said  property." 

Howard  Stafford,  only  son  and  sole  heir 
of  Elmer  Staiford,  qualified  as  executor  of 
his  father's  will,  and  on  July  24,  lSi)5,  his 
final  account  as  such  executor  was  duly  al- 
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lowed  by  the  probate  court  of  Hillsdale  coun- 
ty, and  the  balance  of  said  estate,  both  real 
and  personal,  was  assigned  to  him  as  sole 
residuary  devisee  and  legatee  in  fee  simpla 
Howard  Stafford  died  March  14,  1900,  iotee- 
,tate  leaving  a  widow,  Martha  J.  Stafford, 
but  no  diUdren  nor  heirs  of  deceased  chlU 
dren.  Martha  J.  Stafford  qualified  as  admin- 
istratrix of  said  estate,  and  her  final  account 
as  such  was  allowed  on  September  25,  1900, 
and  the  residue  of  said  estate  was  assigned 
to  her  as  such  widow.  On  March  29,  1916, 
Martha  J.  Stafford  died  intestate  leaving  no 
children,  father,  mother,  brothers,  or  sisters 
surviving  her.  Upon  petition,  one  Orville  B. 
I^ne  was  appointed  administrator  of  said 
estate,  an  inventory  of  which  showed  per- 
sonal estate  valued  at  upwards  of  $3,000  and 
real  estate  valued  at  $8,500;  the  real  estate 
being  the  same  farm  which  was  devised  by 
Elmer  Stafford  to  his  son  Howard  Stafford  in 
1894.  Said  administrator  filed  a  final  ac- 
count and  petitioned  the  probate  court  for  an 
order  assigning  and  distributing  the  residue 
of  said  estate  to  the  heirs  of  said  Martha 
J.  Stafford.  Thereupon  and  before  the  day 
set  for  the  hearing  upon  said  petition,  plain- 
tiffs herein,  who  are  of  the  Stafford  blood, 
filed  their  bill  of  complaint  against  defend- 
ants herein,  who  are  represented  to  be  the 
heirs  at  law  of  Martha  J.  Stafford,  deceased. 
The  bill  prays  for  a  construction  of  the  will 
of  Elmer  Stafford,  deceased,  and  that  the 
probate  orders  of  July  24,  1895,  and  Septem- 
ber 25,  1909,  assigning  said  estate  first  to 
Howard  Stafford  and  later  to  Martha  J.  Staf- 
ford be  set  aside;  further,  that  lAne,  admin- 
istrator, be  required  to  account  to  plaintiffs 
for  such  of  the  estate  as  is  now  in  his  hands, 
together  with  the  rents  and  profits  thereon. 
To  this  bill  of  complaint,  defendant  Lane, 
administrator,  interposed  a  motion  to  dis- 
miss. A  like  motion  was  Interposed  on  be- 
half of  one  Waldron  N.  Britton,  <Kie  of  the 
defendants  and  h^rs  at  law  of  Martha  J. 
Stafford,  deceased.  Upon  hearing,  the  court 
below  granted  defendants'  motion,  and  plain- 
tiffs' bill  was  dismissed.  In  this  court  plain- 
tiffs review  said  order. 

Argued  before  BIRD,  MOOIUS,  STIOERE, 
BROOKE,  STONEk  and  KUHN,  JJ. 

Jas.  Donnelly,  of  Bay  City,  for  appellanta 
Chandler  &  Retan,  of  Hudson,  for  appellee 

Britton. 
Franlchauser  &  ComeU,  of  Hill^dale^  for 

other  appellees. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  Counsel  for  plaintiffs  say  there  are 
two  questions  Involved: 

"First.  The  proper  cobstrucUon  and  meaning 
of  the  will  of  Elmer  Stafford,  deceased,  particu- 
larly of  the  eighth  and  ninth  paragraphs. 

"Second.  The  right  of  plaintlft  at  this  time 
to  be  heard  in  court  on  their  bill  of  complaint 
under  all  of  the  allegations  and  all  reasonable 


presumptions  therefrom  and  to  the  telicf  that 

plain  tiffs  pray  for." 

After  an  exhaustive  analysis  of  sections 
8  and  9  of  the  will,  oounael  for  plaintiffs  as- 
sert: 

"Taking  this  view  of  the  ninth  paragraph  and 
reading  It  in  connection  with  the  eighth  para- 
graph preceding,  the  purpose  of  the  testator  is 
80  evident  that  it  is  submitted  the  court  can- 
not disregard  its  plain  and  clear  meaning  to 
give  to  Howard  Stafford  only  a  restricted  and 
limited  lestate  and  right  of  control  over  the 
property  for  the  purpose  of  having  it  confined 
to  the  blood  relations  of  the  deceased. 

"It  was  clearly  the  purpose  of  the  testator  to 
give  to  Howard  Stafford  the  benefit  of  the  use  of 
said  estate  during  hig  Ufe  with  the  power  to  con- 
vey and  dispose  of  the  same  at  or  before  his 
death,  either  to  his  child  or  children  if  any  sur- 
vived him,  and,  if  no  child  or  children  survived, 
then  under  the  will  the  property  shall  go  to  the 
blood  relations  of  the  deceased  living  at  the  time 
of  bis  death,  under  the  rules  of  law  governing 
the  disposition  of  estates  under  last  wills  and 
testaments" — and  claims  that  this  interpretation 
of  the  language  of.  the  will  is  warranted  by  our 
decisions  in  Gadd  v.  Stoner,  113  Mich.  689,  71 
N.  W.  1111,  and  Robinson  v.  Finch,  116  Mich. 
ISO,  74  N.  W.  4T2. 

[1-3]  We  find  ourselves  unable  to  agree 
with  this  construction  of  the  language  of 
sections  8  and  9  of  the  will.  There  Is  no 
doubt  that  we  have  frequently  held  that  a 
cardinal  rule  of  construction  is  to  ascertain, 
if  possible,  the  intention  of  the  testator  from 
the  four  comers  of  the  Instrument  and,  after 
such  intention  is  so  ascertained,  to  give  It 
effect  if  that  be  legally  possible.  Applying 
that  rule  to  the  construction  of  the  two  sec- 
tions of  the  will  in  question,  we  are  con- 
strained to  the  view  that  it  was  the  intention 
of  Elmer  Stafford  to  give  to  his  sion,  Howard, 
an  absolute  estate  in  fee  in  the  property  de- 
vised. The  expression  in  the  eighth  para- 
graph "which  sum  is  all  that  I  xoith  said 
Martha  Stafford  and  any  of  her  blood  rela- 
tions ever  to  have  of  my  property,"  and  th^t 
in  the  ninth,  "but  I  want  my  son  Howard 
to  make  such  disposition  of  the  property  I 
hereby  will  to  him  that  it  shall  be  kept  in 
the  Une  of  the  Stafford  blood  and  if  any 
be  poor  or  crippled  I  vxmM  Mee  my  said  soa 
Howard  to  favor  those  first  ont  of  said  proi>- 
erty,"  are  both  clearly  of  a  precatory  char- 
ncteir.  The  testator  conveyed  to  his  son  an 
absolute  estate  in  fee  with  full  power  of 
disposition,  but  desired  his  son  to  knoV  what 
his  wishes  were  with  reference  to  the  ulti- 
mate destination  of  the  property  so  devised. 
No  language  is  found  in  either  of  the  sections 
in  question  placing  any  legal  limitation  upon 
the  estate  thereby  conveyed  to  the  son,  nor 
can  it  be  said  (regard  being  had  for  the  lan- 
guage used)  that  the  testator  desired  to  im- 
pose any  such  limitation.  That  the  son  failed 
to  heed  the  admonition  of  his  father  and  to 
give  effect  to  bis  father's  clearly  expressed 
desire  is  unquestioned,  but  that  Is  a  ooo- 
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tingency  against  whldii  the  testator  could 
have,  bnt  did  not,  provide.  It  affords  no  az< 
giiment  for  a  strained  or  unusnal  construc- 
tion of  the  language  used.  This  constmctlon 
of  the  will  under  consideration  falls  well 
within  the  following  decisions :  Jones  r. 
Jones,  25  Mich.  401;  .DUls  v.  La  Tour,  186 
Mich.  248,  98  N.  W.  1004:  Moran  t.  Moran, 
143  Mich.  822,  106  N.  W.  206,  5  L.  R.  A. 
(S.  S.)  323,  114  Am.  St  Hep.  648;  KUlefer  ▼. 
Bassett,  146  Midi.  1,  109  N.  W.  21;  Tum- 
ftuU  V.  Johnson.  153  Mich.  228.  116  N.  W. 
1009.  It  is  elementary  that  a  probate  court 
may  construe  wills  for  certain  purposes  and 
that  It  must  do  so  for  the  purpooe  of  distri- 
bution. Parkinson  y.  Parkinson,  139  Mich. 
530,  102  N.  W.  1002. 

We  are  of  opinion  that  the  order  of  distri- 
bution made  by  the  probate  court  of  Hills- 
dale county,  bearing  date  July  24,  1895,  by 
the  terms  of  which  the  residue  of  the  estate  ot 
Elmer  Stafford  was  assigned  to  Howard  Staf- 
ford, and  which  required  a  construction  of  the 
will  of  Elmer  Stafford,  was  proper,  and  that 
the  construction  of  the  disputed  sections  of  the 
will  which  was  the  basis  of  the  order  Is  the 
only  construction  possible.  Our  determina- 
tion upon  this  point  renders  cousideratiou 
of  the  second  qaestlon  unnecessary,  for,  if 
the  construction  of  the  will  by  the  probate 
court  was  correct,  the  allegation  in  the  bill 
of  complaint  that  such  construction,  was 
brought  about  through  fraudulent  represen- 
tations made  by  Howard  Stafford  is  wholly 
unimportant  It  is  further  unaecesaary  In 
this  case  to  determine  the  claim  made  on  be- 
half of  the  defendants  that  the  orders  of  the 
probate  conrt  are  as  to  plaintiffs  res  adjudl- 
cata,  though  upon  this  point  see  Oalhoun  v. 
CrackneU,  202  Mich.  430,  168  N.  W.  64T. 

The  decree  dismissing  the  bill  U  affirmed. 


KIMMERLB  T.   LOWITZ.     (No.  84.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  AccoTJNT  Stated  «=a»8— OoNci.T7siyxNB8S— 

ITKICB    BASBD    on    PBOMIBE    TO    Do    FUTCBS 

Thing. 
An  account  stated  is  none  the  less  binding 
because  on*  or  more  of  the  items  are  charged 
or  credited  upon  a  distinct  promise  of  one  or  the 
otlier  of  tlie  parties  to  do  in  the  future  some 
other  or  further  thing  with  respect  to  such  item 
or  items. 

2.  Judgment  *»744— Pacts  ADJtmiCATKn. 

Adjudication  in  action  on  accoant  stated 
that  plaintiff  and  defendant  had  stated  account 
and  had  agreed  to  share  profits  and  losses  of  a 
corporatkn  venture  was  cbndusiTe  in  plaintiff's 
sabsequeat  action  against  defendant  on  his 
agreement  to  pay  notes  for  amount  of  which  he 
had  been  given  credit  in  settlement  of  account. 


3.  Judgment  *=»600— Ba»— Dibtihot  Cause 
or  Action. 

An  action  on  en  account  stated  did  not  pre- 
clude plaintiff  from  bringing  subsequent  action 
against  defendant  on  his  agreement  to  pay  notca 
for  amoudt  of  which  he  had  been  given  credit 
in  settlement  of  account. 

4.  Juoguknt   «=a725(2)— Conciaisiyeness  — 
Vauditt  or  Pabtnebship. 

In  action  on  agreement  to  i>ay  notes,  the 
amount  of  which  had  been  credited  to  defendant 
in  settlement  of  account,  where  the  validity  of 
the  account  stated  has  been  adjudicated  in 
prior  action,  defendant  cannot  raise  question  of 
validity  of  partnership  which  constituted  basis 
of  the  account. 
FeDolnrg,  J.,  dissenting. 

Error  to  Circuit  Conrt,  Cass  County;  L. 
Burgett  Des  Voignes,  Judge. 

Action  by  Cliarles  H.  Kimmerle  against 
Elick  XAtwltz.  Judgment  for  plaintiff,  and 
defendant  brings  errw.    Affirmed. 

Argued  before  OSTKANDBB,  O.  J.,  and 
BIRD,  MOORB,  STBBRB,  BROOKE,  FBL- 
LOWS,  STONE,  and  KUHN,  JJ. 

Asa  K.  HaydCT,  of  Cassopolis,  and  Ctore 
&  Harvey,  of  Benton  Harbor,  for  appellant. 

WUllam  F.  McKnlght,  of  Orand  Rapids 
(Hatch,  McAllister  &  Raymond,  of  Grand 
Rapids,  of  counsel),  for  appellee. 

OSTRANDBB,  O.  J.  More  ot  less  com- 
plicated buslnem  transactions  betweoi  tbe 
plaintiff  and  defsndant  were  followed,  as 
plaintiff  claims,  by  an  accounting  between 
them,  concluding  with  an  account  stated. 
Plaintiff  sued  defendant,  and  in  the  federal 
District  Court  for  the  Western  District  of 
Michigan  recovered  a  judgment,  which  was 
affirmed  by  the  Circuit  Court  of  Appeals. 
221  Fed.  867.  Tbe  Judgment  has  been  paid. 
It  was  determined  In  that  action,  among  oth- 
er things,  that  there  was  a  settl^nent,  an 
account  stated,  which  showed  a  balance  due 
plaintiff  from  defendant  of  $7,883.08.  Tbe 
recovery  was  for  this  amount,  less  $500, 
which  was  paid  after  the  settlement  was 
made.  It  was  also  determined  in  the  action 
brought  upon  the  account  stated  that  it  had 
been  agreed  between  plaintiff  and  defendant 
before  the  California  corporation  was  or- 
ganized that  they  would  share  the  profits  and 
losses  of  the  venture.  The  notes  referred  to 
were  given  by  and  for  the  benefit  of  that 
corporation.  The  Jury  was  instructed  that 
for  plaintiff  to  recover  he  must  prove  by  a 
preponderance  of  evidence  that  there  was  an 
account  stated  as  claimed.  The  Jury  was 
further  required  to  find  whether  there  was 
an  agreement  made  and  entered  into  between 
tbe  plaintiff  and  defendant  prior  to  the  or- 
ganization of  the  California  corporation 
that  they  would  share  the  profits  and  losses 
of  that  business  venture,  the  court,  in  this 
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behalf,  saying  to  tbe  Jury  that  an  account 
stated  cannot,  In  and  of  itself  and  alone, 
create  liability;  that  there  mnst  be  actually 
an  account  between  the  parties,  Items  of 
debit  and  credit,  which  can  be  stated.  Tbe 
Jury  determined  these  issues  in  favor  of 
plaintiff,  and  that  defendant  did  assume  and 
agree  to  pay  tbe  notes  referred  to,  had  not 
done  so,  and  that  plaintiff  had  been  obliged 
to  pay  and  had  paid  the  balance  of  them  as 
above  set  forth.  They  returned  a  verdict 
for  plaintiff  for  ^,599.60,  and  upon  the  ver- 
dict a  judgment  was  entered. 

In  the  account  stated,  an  Item  of  $4,700 
was  credited  to  defendant.  This  Item  was 
the  amount  of  two  notes  made  by  the  Klm- 
merle  Concrete  Machinery  Company,  a  Cali- 
fornia corporation,  to  the  Southern  Bank 
of  California,  indorsed  by  plaintiff.  These 
notes,  when  the  settlement  was  made,  were 
outstanding  and  unpaid,  but  It  Is  the  claim 
of  plaintiff  that  the  defendant  assumed  and 
agreed  to  pay  them,  for  which  reason  he  was 
given  credit  for  them  In  the  settlement.  De- 
fendant did  not  pay  them,  but  did  pay  to 
plaintiff  $2,000,  which  plaintiff  paid  on 
them. 

The  Issue  In  the  case  at  bar,  as  stated  by 
the  trial  Judge,  Is: 

"This  is  not  an  action  on  an  account  stated, 
but  for  an  unpaid  item  contained  in  tbe  account 
stated,  wtii(±  plaintiff  claims  defendant  had 
credit  therefor  in  said  account  stated  and  as- 
sumed and  agreed  to  pay  the  same,  and  an  un- 
paid bahmce  on  October  12,  1911,  of  $2,969.68 
and  Interest  thereon  since  to  date  at  the  rate  of 
5  per  cent,  per  annnm,  totaling,  principal  and 
interest,  on  October  ISth,  as  claimed,  of  1916,  of 
$3,599.60." 

Defendant  regards  the  following  facts, 
among  others,  as  important:  The  account 
was  stated  September  29,  1910.  The  bank 
which  held  the  notes  above  referred  to  sued 
plaintiff  thereon  February  6,  1911,  and 
plaintiff  paid  the  bank  October  12,  1911. 
PlalntlfTs  action  upon  tbe  account  stated 
was  begun  March  24,  1911  (It  was  begun  In 
the  state  court  and  removed  by  defendant  to 
the  federal  court),  and  on  January  21,  1913, 
plaintiff  filed  his  bill  of  particulars,  which 
recited  only  the  settlement  and  Its  amount 
and  contained  an  Item  for  Interest  due  there- 
on. The  plea  was  filed  In  that  cause  Feb- 
ruary 4,  1913,  and  was  the  general  Issue, 
with  claim  of  set-off.  The  cause  was  tried 
In  March,  1913,  the  verdict  being  rendered 
March  22,  1913.  So  that  It  appears  that 
Judgment  was  rendered  upon  the  account 
stated;  It  has  been  paid;  that  the  contract 
to  pay  the  California  notes  entered  into  the 
action  to  the  extent  of  $4,700;  that  plaintiff 
was  sued  on  the  notes  In  February,  1911; 
thereafter  brought  suit  upon  the  account 
stated;  and  that  all  of  these  transactions 
were  founded  upon  the  alleged  copartnership 
transaction  between  the  parties.  Upon  these 
facts  it  Is  urged  that  plaintiff  cannot  recov- 


er, cannot  apOt  up  his  cause  of  action;  bar- 
ing elected  to  sue  and  recover  Judgment  np- 
on  the  alleged  account  stated,  this  actioo 
Is  barred.  It  la  further  claimed  that  tbe  al- 
leged partnership,  the  basis  of  this  and  tbe 
former  action,  was  In  vlolatkHi  of  sound  pub- 
lic policy  and  therefore  void.  These  are  tbe 
principal  contentions,  relating  to  wbldi  and 
the  theories  according  to  which  they  are  ad- 
vanced errors  are  assigned  upon  rulings  ad- 
mitting testimony,  upon  the  charge  to  tbe 
Jury,  and  upon  the  refusal  to  give  oertain 
Instructions  preferred  by  defendant. 

Aside  from  the  contmtlon  that  the  alleged 
Joint  undertaking  of  the  parties  Is  void  in 
law,  the  theory  of  defendant  and  the  ];>rii>ei- 
ples  upon  which  It  Is  developed  are  weU 
stated  In  his  brief  as  follows: 

"An  account  stated  supersedes  the  constituent 
items  composing  it.  The  action  upon  the  ac- 
count is  predicated  upon  the  new  promise  and 
undertaking;  the  account  stated  altering  the 
character  of  the  original  Indebtedness.  When 
the  account  was  had  between  tbe  parties  and  a 
balance  struck,  the  promise  to  pay  and  the  agree- 
ment to  accept  such  balance  constituted  a  new 
contract  between  the  parties,  l^e  constitnent 
items  were  no  longer  material  as  evidence.  Tbe 
new  undertaking  furnished  the  mAe  right  of  re- 
ceveiy;  and  such  cause  of  action,  cannot  be  split 
up  into  several  parts  and  a  separate  action 
brought  against  defendant  for  each  constituent 
part. 

"All  damages  to  plaintiff  arinng  from  this 
partnership  transaction  had  fnlly  matured  on 
March  24, 1911,  when  plaintiff  launched  his  first 
suit  against  the  defendant  upon  the  aBeged  ac- 
count stated. 

"The  law  limits  the  plaintiff  to  one  actiwi,  and 
such  action  mnst  embrace  all  injuries  proceed- 
ing from  the  same  source.  Tbe  plaintiff  must 
elect  his  remedy.  He  may  invoke  equity  and  file 
his  complaint  there;  he  may  sue  at  law  for  dam- 
ages, but  he  cannot  harass  the  defendant  by 
piecemeal  litigation.'' 

[1]  Tbe  answer  to  this  contention  Is,  we 
think — and  It  is  an  answer  which  does  not 
draw  in  question  any  of  the  principles  stated 
— that  an  account  stated  and  the  express  or 
Implied  promise  of  <me  parly  to  pay  tlie 
amount  of  the  balance  indicated  therein  ia 
none  the  less  binding  because  one  or  more 
of  the  Items,  the  factors,  used  in  making  np 
the  account  are  therein  charged  or  credited 
upon  a  distinct  promise  and  agreement  of 
one  or  tbe  other  of  the  partiea  to  do  in  tbe 
future  some  other  or  further  thing  with  re- 
spect to  such  Item  or  Items.  Snppoae,  for 
example,  that  In  a  settlement  between  two 
persons  who  have  engaged  in  a  joint  ven- 
ture, and  upon  making  up  an  account  stated, 
a  credit  Is  given  and  It  Is  expressly  stated 
that  It  is  tbe  value  of  specific  prc^perty  to 
be  thereafter  delivered  by  the  one  to  whom 
tbe  credit  is  given  dither  to  tbe  other  or  to 
some  third  person.  Or,  suppose  there  are 
a  number  of  debts  for  wblch  both  are  liable, 
and  In  the  account  eadh  assumes  and  agrees 
to  pay  certain  of  them.    Is  it  In  Its  legal 
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aspect  aiiTthlng  more  or  less  than  an  ac- 
count stated  uiKin  wUch  Bult  may  be 
brought?  la  It  any  less  an  account  stated 
when  credits  are  giren  upon  promises  not 
expressly  set  out  In  the  account  itself?  Sup- 
pose a  Afferent,  but  similar,  case.  In  a  set- 
tlement between  Joint  adventurers,  one  turns 
over  to  the  other  personal  property,  as  a 
horse  or  an  automobile,  and  receives  a  cred- 
it for  an  agreed-upon  sum  therefor  on  the 
account  stated.  It' turns  out  later  that  he 
had  no  title  to  the  property,  and  meantime 
the  balance  shown  by  the  account  is  paid. 
Has  the  other  party  no  remedy?  The  argu- 
ment for  defendant,  appellant,  leads,  finally, 
to  this:  One  who  has  received  a  credit  In  an 
account  stated,  as  in  the  case  at  bar,  may 
defeat  an  action  upon  the  account  stated  by 
refusing,  before  suit  Is  brought  upon  the  ac- 
count stated,  to  ke^  the  promise  upon  which 
the  credit  was  given.  The  principle  control- 
ling determination  of  the  precise  question 
presented  wonid  be  the  same  If  defendant 
had  voluntarily  paid  the  balance  shown  by 
the  account  stated.  The  holder  of  the  notes 
he  assumed  and  agreed  to  pay  would  have  no 
right  of  action  against  him.  If  plalntltr, 
who  was  obliged  to  pay  them,  bad  no  right 
of  action,  the  result  would  obviously  be 
moraU.v  wrong. 

[2]  We  do  not  regard  It  as  Important  to 
state  or  In  any  way  to  review  the  facts  ante- 
cedent to  the  Judgment  in  the  federal  court 
They  are  stated  with  some  detail  In  the 
opinion.  221  Fed.  867.  It  was  conclusively 
determined  by  that  judgment  that  the  par- 
ties had  with  each  oQier  an  account  which 
they  settled  and  stated.  It  was  determined 
that  by  agreement  the  profits  and  losses  of 
the  California  corporation  venture  were  to 
be  shared  by  them.  It  is  not  perceived  how 
the  facts  thus  determined  can  be  regarded 
as  disputable  by  defendant  in  this  suit. 

[3]  We  find  no  legal  objection  to  the 
course  pursued  by  the  plaintiff  in  this  case. 
The  established  facts  require  the  conclusion 
that  defendant  In  paying  the  balance  shown 
by  the  account  stated  to  be  due,  and  in  re- 
fusing to  pay  the  amount  of  the  notes  for 
which  he  received  a  credit  In  the  account, 
has  profited,  at  the  expense  of  plalntltr,  and. 
In  violation  of  his  undertaking  made  to 
plaintiff,  by  the  sum  represented  by  the 
Judgment  Tills  is  a  different  cause  of  ac- 
tion from  the  one-  instituted  upon  the  ac- 
count stated.  It  rests.  It  Is  true.  In  part, 
upon  the  account  stated  and,  more  remotely, 
upon  the  original  undertaking  of  the  parties; 
It  Is  not  an  action  upon  the  account. 

[4]  It  is  said  the  alleged  partnership  is 
void  because  against  public  policy,  and  that 
In  the  suit  upon  the  account  stated  this 
point  was  not  raised  and  not  decided.  We 
think  the  point  Is  not  now  open  to  defend- 
ant. As  between  himself  and  plaintiff,  de- 
fendant received  a  credit  In  an  account  stat- 
ed, the  validity  of  which  has  been  adjudi- 


cated. Oat  of  that,  and  defendant's  promise 
to  pay  the  notes  representing  the  credit  his 
refusal,  and  plaintiff's  payment  of  them, 
this  cause  of  action  arises.  That  the  item 
of  credit  represented  the  notes  of  the  Cali- 
fornia bank  is  not  disputed,  except  as  the 
account  Itself  and  all  of  it  is  disputed.  That 
defendant  agreed  with  plaintiff  to  pay  them 
Is  determined  by  the  verdict,  as  weU  as  that 
plaintiff  paid  them. 

With  respect  to  issues  open  to  defendant 
upon  the  trial  of  this  cause,  no  errors  were 
committed.  As  to  those  raised,  but  settled  in 
the  suit  upon  the  account  stated,  the  court, 
it  Is  assumed  out  of  abundant  caution,  sub- 
mitted them  to  a  Jury,  but  should  have  de- 
termined them  as  matter  of  law. 

The  Judgment  to  affirmed,  with  costs  to 


BIRD,  STEERE.  KUHN,  STONH 
BROOKE,  and  MOORE,  JJ.,  concurred  with 
OSTRANDER,  C.  J. 

FEIiLOWS,  J.  (dissenting).  Tlia  theory  up- 
on wliich  the  plaintiff  recovered  In  this  case 
was  that  he  and  defendant  had  agreed  to 
share  the  losses  of  the  Klmmerle  CcMicrete 
Machinery  Company;  that  on  September  29, 
1810,  the  parties  came  to  an  accounting  upon 
such  agreement;  that  niwn  such  accounting 
a  considerable  sum  of  money  was  found  to  be 
due  the  plaintiff ;  that  there  was  an  account 
stated;  that  defendant  was  given  credit  la 
such  account  stated  with  the  exua  of  ^700, 
the  amoont  of  certain  notes  given  by  the 
company  to  the  Southern  Bank  of  Oalifomia 
and  indorsed  by  plaintiff,  which  notes  de- 
fendant then  agreed  to  pay.  Plaintiff  also 
claimed  that  upon  such  accounting  there  was 
found  to  be  due  him  the  sum  of  $7,883.08, 
wtiich  defendant  also  th«i  agreed  to  pay. 
It  Ifi  the  plaintiff's  claim  that  but  $2,000 
was  paid  by  defendant  on  these  notes.  De- 
fendant refused  to  pay  the  $7,883.08  to  the 
plaintiff,  paid  no  further  sum  on  the  notes, 
and  on  February  6,  1911,  plaintiff  was  sued 
by  the  Southern  Bank  of  Oallfomia  for  the 
amount  due  on  them.  If  the  plalntiS's 
claim  is  taken  as  true,  the  defendant  made 
two  promises,  one  to  pay  plaintiff  $7,883.08 
and  the  other  to  pay  the  Southern  Bank  of 
California  the  amount  of  the  notes;  these 
two  payments  to  extinguish  defendant's  lia- 
bility growing  out  of  the  California  ventnre, 
and  to  settle  and  pay  the  account  stated. 
Both  promises  were  bottomed  on  the  same 
transaction,  had  the  same  consideration, 
were  made  at  the  same  time,  were  the  result 
of  the  same  accounting,  both  entered  into 
the  same  account  stated,  and  both  constltnt- 
ed  a  part  of  the  one  contract  of  settlement 
of  the  differonces  between  the  parties.  The 
breach  of  both  promises  had  occurred  when 
plaintiff  brought  his  first  suit.  Had  defend- 
ant promised  to  pay  the  amount  found  due 
the  plaintiff  upon  such  accounting  In  three 
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equal  monthly  installments,  and  had  breach- 
ed hla  agreement  In  regard  to  all  three  of  the 
installments,  it  could  not  be  successfully  urg- 
ed that  plaintiff  had  the  right  to  split  up 
his  cause  of  action  into  three  separate  and 
different  suits.  He  could  in  one  action  re- 
cover for  nil  three  of  the  installments,  and 
would  be  required  so  to  do.  Kruce  v.  Lake- 
side Rlscuit  Co.,  166  N.  W.  609.  I  think  the 
instant  case  is  ruled  by  that  case,  and  that 
a  verdict  should  have  been  directed  for  the 
defendant. 


NOBLE  ▼.  PIRSON.     (No.  122.) 
(Supreme  Court  <rf  Michigan.    Dec.  27,  1918.) 

1.  Sales  «=»176(8)— Refusal  of  Shipment— 
Abbionuxni  or  Reason— EFnccr. 

Where  buyer  based  refusal  to  receive  ship- 
ment in  part  at  least  on  ground  stock  did  not 
comply  with  contract,  in  seller's  action  against 
him  he  could  pfove  stock  did  not  comply,  despite 
rale  that  shipper  who  rejects  on  specific  grounds 
cannot  set  up  other  grounds  later. 

2.  Tmal  «=»178— Motion  fob  Dieeoted  Veb- 
DicT  —  AniuasioN  am  Tbuth  of  Advxbse 
Testimony. 

On  motion  to  direct  verdict,  testimony  most 
favorable  to  other  party,  together  with  such 
legitimate  inferences  aa  may  be  drawn  from 
established  facts,  must  be  accepted. 

3.  SAXES  «3>339— AcnoR  bt  Selleb— Ques- 
tion FOB  JUBT. 

In  action  by  seller  of  cooperage  stoi^ 
against  bnyer,  question  whether  staves  furnish-, 
ed  failed  to  comply  with  terms  "red  gum  fruit 
barrel  staves,"  as  understood  by  trade,  so  that 
defendant  was  not  liable  for  amount  of  plain- 
tifE's  loss  on  rejected  staves,  KM  for  jury  un- 
der evidence. 

Error  to  Circuit  Court,  Cass  County;  I* 
Burget  Des  Volgnesv  Judge. 

Action  by  William  K.  Noble  against  John 
Pirson.  To  review  judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 

After  some  preliminary  correspondence,  on 
June  11,  1913,  plaintiff  wrote  defendant,  a 
dealer  in'  cooperage  stod^,  quoting  prices  and 
offering  to  sell  him  certain  stock.  The  let- 
ter contained  the  following: 

"Mill  run  28%  inch  red  gum  fruit  barrel 
staves  cut  6  to  2,  0-16  inch  bilge,  $7.75  per 
thousand;  mill  run  17%  inch  hardwood  bead- 
ing 6%  cents  per  set;  number  one  six-foot 
coil  elm  hoops  $10.90  per  thousand  f.  o.  b.  New- 
fane,  New  York." 

On  June  23d  defendant  sent  plaintiff  the 
following  telegram: 

"Ship  car  mlU  run  heading  8000  set  17% 
inch ;  one  large  car  mill  run  staves  28%  inch ; 
one  car  number  one  hoops  60,000.  Ship  quick. 
Delivered  Newfane,  New  York." 


The  heading,  after  being  loaded  In  cars, 
was  burned  and  is  not  inrolred  In  this  case. 
60,000  hoops  were  shipped  from  Fostoria, 
Ohio,  from  a  plant  controlled  by  plaintiff  and 
a  car  containing  M,700  staves  was  shipped 
from  New  Madrid,  Mo.  On  July  11th  de- 
fendant wired  plaintiff  from  Lodcport,  N.  I., 
as  follows: 

"Customers  will  not  accept  hoops  or  stave*. 
Leaving  four  o'clock,    An^er."  * 

To  this  telegram,  plaintiff  replied: 

"Don't  understand  your  wire.  Quality  botb 
staves  and  hoops  all  right.  Bolh  shipped  on 
your  order  and  we  expect  you  take  delivery  at 
once." 

On  the  same  day,  Mr.  Piraon  wrote  Mr. 
Noble  two  letters,  one  from  Lockport  and 
the  other  after  he  had  arrived  at  his  home 
in  StevensTlile.  Ontario.  In  the  first  of  these 
letters  he  speaks  of  having  sent  the  tdegram 
and  enumerates  defects  in  the  hoops.  lAe 
seccmd  letter  contains  the  following  language: 

"If  your  stock  had  been  as  yon  gnarantced 
it  to  be  I  could  have  made  a  few  dollars.  As- 
It  is  neither  yon  nor  I  will  make  anything  ti 
there  will  be  car  services  charged  nntil  yon 
move  them." 

Other  correspondence  passed  l>etween  the 
parties,  but  defendant  refused  to  take  the 
stock,  and  plaintiff  resold  the  same  at  a  loss, 
for  the  recovery  of  which  he  brought  this  ac- 
tion, resulting  in  a  verdict  and  judgment  for 
the  defendant 

Argued  before  OSTRANDER,  C.  J.,  and 
KUHN,  BIRD,  MOORBt  STESBRE,  BROOKE. 
PKLLOWS,  and  STONE,  JJ. 

Hendryx  &  Mosier,  of  Dowagiac,  for  ap- 
pellant 

E.  Bruce  Laing,  of  Dowagiac,  for  appellee, 

FE^LLOWS,  J.  (after  stating  the  facts  as 
above).  We  do  not  understand  It  to  be  claim- 
ed, at  least  it  cannot  be  successfully  claim- 
ed, that  upon  this  record  there  was  no  evi- 
dence that  the  hoops  were  defective,  of  an 
inferior  grade,  and  did  sot  comply  with  the 
contract  in  the  particulars  claimed  by  the 
defendant  in  his  correspondence  and  testi- 
mony. But  it  Is  claimed  that,  so  far  as  the 
question  of  recovery  for  the  loss  en  the  staves 
is  concerned,  two  reversible  errors  were  com- 
mitted. As  we  understand,  it  is  counsel's 
claim  that  the  court  erred  in  the  admission 
of  evidence  that  the  sUves  did  not  comply 
with  the  contract  and  that  the  court  should 
have  directed  a  verdict  for  the  loss  on  the 
staves. 

[1]  Under  the  first  of  these  propositions, 
it  is  pointed  out  by  counsel  that  specific  de- 
fects in  the  tuMps  were  ^lumerated,  and  it  is 
nrged  that  having  given,  as  reason  for  de- 
clining to  accept  the  stock,  specific  objection 
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to  ttie  hoops,  defendant  cannot  dxcrw  that 
the  staves  were  not  In  accordance  with  the 
^utract,  and  Glnn  v.  W.  O.  Clark  Coal  Co,, 
143  Mich.  84,  106  N,  W.  867,  107  N.  W.  904, 
and  Providence  Jewelry  Co.  v.  Bailey,  159 
Mich.  285,  123  N.  W.  U17,  are  cited.  There 
should  be  no  aoubt  as  to  the  correctness  of 
the  rule  laid  down  in  these  decisions,  that 
where  one,  after  having  full  opportunity  to 
examine  the  article  shipped,  rejects  the  same 
on  -specific  grounds,  the  other  party  has  the 
right  to  act  ni)on  the  assumption  that  it  is 
npon  these  grounds  alone  that  the  party  re- 
lies. The  difficulty  with  the  application  of 
that  rule  to  the  instant  case  grows  out  of  the 
fact  that  defendant's  refusal  to  acce{)t  the 
stock,  as  appears  by  the  correspondence,  was 
based  upon  more  than  one  reason.  It  includ- 
ed as  one  of  the  reasons  that  the  stock  was 
not  as  plaintiff  had  guaranteed,  a  claim  that 
the  stock  did  not  comply  with  the  contract 
Having  based  his  refusal,  in  part  at  least, 
OQ  the  ground  that  the  stock  did  not  comply 
with  the  contract,  we  think  it  was  admissible 
for  liim  to  prove  that  it  did  not  comply  with 
the  contract  Plaintiff  could  not  have  been 
misled  in  any  way.  When  he  sent  his  tele- 
gram in  reply  to  the  one  received  from  de- 
fendant, he  asserted  that  "quality  both 
staves  and  hoops  all  right" 

[2,  S]  It  is  insisted  by  plaintiff's  counsel 
upon  the  second  proposition  that  "red  gum 
fruit  barrel  staves"  has  a  specific  meaning 
to  the  trade  and  includes,  not  only  staves 
manufactured  from  red  gum,  but  also  staves 
manufactured  from  timber  growing  in  the 
same  locality.  They  Insist  that  this  is  con- 
dusiveiy  proven,  and  that  it  is  also  conclu- 
sively proven  that  tha  staves  furnished  com- 
plied with  the  term  "red  gum  fruit  barrel 
staves"  as)  understood  by  the  tra^;  hence 
they  urge  the  court  should  have  directed  a 
verdict.  There  was  testimony  to  support  the 
plaintiff's  claim  just  moitioned,  but  It  was 
not  undisputed.  Upon  a  motion  to  direct  a 
verdict  the  testimony,  most  favorable  to  the 
other  party,  together  with  such  legitimate  in- 
ferences as  may  be  drawn  from  the  establish- 
ed facts,  must  be  accepted.  A  few  excerpts 
from  the  testimony  will  be  sufficient  Mr. 
Hamilton,  a  manufacturer  of  cooperage  stock 
and  barrels,  was  called  as  a  witness  by  the 
plaintiff.  On  cross-examination  he  testified 
as  follows: 

"Q.  What  do  yon  understand  to  be  the  mean- 
ing of  red  gum  fruit  barrel  staves?  What  would 
you  expect  in  a  car  ordered  under  specifica- 
tions  of  that  sort?  A.  Bed  gum  ia  a  kind  of 
timber  grows  in  the  south  and  southwest. 

"Q.  Would  you  expect  any  other  timbers  in 
there  other  than  red  gum?  A.  Well,  I  wouldn't 
expect  any  other  timber  that  was  not  equally 
as  good. 

"Q.  Well,  it  wouldn't  be  a  carload  of  red  gum 
fruit  barrel  staves  if  it  had  other  timl>er  in 
there,  would  it?    A.  Well,  not  entirely;    no." 


The  staves  in  Question  were  afterwards 
sold  to  L.  J.  Eckler,  who  manufactured  them 
into  barrels.    He  testified: 

"I  examined  it  myself  and  worked  on  it  for 
two  weeks  myself.  This  car  contained  red 
gum  and  mixed  timber  staves  other  than  red 
gum.  It  is  a  usage  in  the  trade  that  we  get 
the  kind  of  timber  we  pay  for.  When  we  order 
red  gum,  we  expect  red  gum  and  no  other  kind 
of  timber." 

Mr.  liester  Le  Fever  examined  the  car  of 
staves  at  Newfane,  N.  X.    He  testified: 

"Q.  State  what  you  found  when  you  inspected 
this  car.    A.  Would  say  they  were  a  mixed  car. 

"Q.  What  further  did  you  find?  A.  I  thought 
they  were  bastard  staves." 

There  was  other  testimony  in  the  cose  tendt 
ing  to  diq^ute  plaintiff's  (daim  and  to  sup' 
port  the  claim. of  defendant.  It  was  not  er- 
ror to  refuse  to  direct  a  verdict  for  the  plain- 
tiff for  the  amount  of  his  losa  on  the  staves. 

The  judgment  Is  affirmed. 


KBNDALIi  ▼.  CHASE]  et  aL    (No.  77.) 
(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

OONTUACTS  «s>191  —  GDNSTBTTOnON  —  AOKEE- 
HBirr  lOB  SiTFPOBT. 

A  contract,  by  which  defendant's  father, 
now  deceased,  in  consideration  of  plaintifl'e  8erv>> 
ices  as  bonsekeeper,  and  a  deed  of  land  from  her, 
agreed  that  she  "shall  have  her  support  out  of 
the  same  during  the  term  of  her  natural  life  and 
a  home  on  said  farm  as  she  now  does  if  she 
chooses,"  construed  not  to  limit  plaintiff's  sup- 
port to  income,  but  to  permit  exhaustion  of 
land's  value  if  necessary. 

Appeal  from  Circuit  Court  Shiawassee 
County,  in  Chancery;  Joseph  H.  Collins, 
Judge. 

BiU  by  Adeline  Kendall  against  William 
Chase  and  others  for  specific  enforcement  of 
a  contract.  From  a  decree  for  plaintiff,  the 
defendants  WUliam  Chase  and  certain  other 
defendants  appeal.    Decree  affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEBRB,  BR(X)KI!,  FEL- 
LOWS, STONB,  and  KUHN,  JJ. 

Austin  El.  Richards,  of  Corunna  (Jolm  T. 
McCurdy,  of  Gomnna,  of  counsel),  for  appel- 
lants. 

Albert  h,  Kihandler,  of  Owosso,  for  appel- 
lee. 

BIRD,  J.  Plaintiff  has  resided  in  the 
township  of  Venice,  Shiawassee  county,  for 
many  years.  When  she  was  a  girl  she  mar- 
ried William  KendalL  He  enlisted  in  the 
Civil  War  apd  while  in  the  service  died,  leav- 
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tng  plaintiff  with  two  small  ddldren.  The 
deceased,  John  Chase,  lived  in  the  same 
neighborhood,  with  three  small  children. 
His  wife  was  living  elsewhere.  After  plain- 
tiff's father  died,  CHiase  made  an  arrange- 
ment with  plaintiff  to  keep  his  house,  and 
she  and  her  children  went  there  to  live.  This 
arrangement  continued  until  all  the  children 
were  grown  and  until  John  Chase  died  in 
IPie.  At  the  time  of  plaintiff's  employment, 
she  owned  40  acres  which  joined  Gbase's  80 
acres.  Soon  thereafter  they  moved  into  her 
bouse.  In  August,  1887,  for  reasons  which 
do  not  clearly  appear  of  record,  plaintiff 
and  Chase  went  to  Owosso  and  to  the  office 
ot  Jerome  Turner,  a  well-known  lawyer  in 
that  vicinity,  and  plaintiff  made  a  deed  of  her 
40  acres  to  CXiase,  and  as  a  part  of  the  same 
transaction  he  executed  the  following  agree- 
ment and  delivered  it  to  her: 

"Owosso,  August  18,  188T. 
"In  consideration  of  service  rendered  by  Ade- 
line Kendall,  and  land  this  day  deeded  to  me,  I 
hereby  agree  that  said  Adeline  Kendall  shall 
have  her  support  out  of  the  same  during  the 
term  of  her  natural  life  and  a  home  on  said 
farm  as  she  now  does,  if  she  chooses. 

"John  Chase." 

After  Chase  died,  his  heirs,  the  defend- 
ants, denied  that  plaintiff  had  the  right  of 
possession  and,  accordingly,  served  notice  on 
her  to  vacate.  At  this  time  plaintiff  had 
grown  to  be  an  old  lady.  She  was  ill,  unable 
to  work,  and  required  nursing  and  medical 
attention,  so  her  daughter,  who  lived  near 
by,  took  her  to  her  own  home,  where  she 
has  since  been  nursed  and  cared  for. 

Plaintiff  filed  this  bill  praying  the  court 
to  spedflcally  enforce  this  contract.  At  the 
hearing  counsel  were  very  much  at  variance 
over  the  construction  which  should  be  given 
to  It- 

PlaintUF's  counsel  insisted  that  the  caor 
tract  should  be  so  construed  as  to  give  plain- 
tiff, not  only  the  Income  of  the  40  acres,  but, 
inasmuch  as  it  had  already. been  shown  that 
the  income  was  Insufficient  to  support  Ber, 
she  was  entitled  to  take  from  the  corpus  ot 
the  estate  for  her  support. 

Defendants'  counsel  contended  that  a  fair 
construction  of  the  contract  was  that  she 
should  have  ber  support  out  of  the  roits  or 
income  thereof;  that  a  trust  was  Intended, 
the  income  from  which  was  to  be  devoted, 
or  so  much  as  was  necessary,  to  her  support. 

The  chancellor  was  of  the  opinion  that  the 
contract  imposed  no  personal  liability  upon 
John  Chase,  and  therefore  his  estate  was  not 
liable.  He  construed  the  contract  In  accord- 
ance with  platntifTs  contention.  He  found 
that,  since  the  death  of  Chase  and  up  to  the 
time  of  trial,  $1,070  had  been  expended 
in  the  care  and  support  of  plaintiff,  and  or- 
dered that  sum  paid  from  the  proceeds  ot  a 
sale  of  the  land  which  he  ordered,  the  bal- 


ance of  title  fund  to  go  into  the  bands  of  tbe 
county  clerk.  The  county  derk  was  charged 
with  the  duty  of  paying  the  claims  already 
incurred  and  with  the  further  duty  of  seeing 
that  she  was  reasonably  and  properly  cared 
for  in  the  futnre,  and  if  any  money  should 
be  left  unexpended  after  payliog  fOr  such  rea- 
sonable support  and  her  funeral  expenses,  the 
same  was  to  go  to  tbe  heirs  of  John  Chase. 
The  heirs  of  John  Chase,  feeling  aggrieved 
at  this  conclusion,  have  appealed  to  tbla 
court. 

Both  counsel  make  persuasive  arguments 
in  behalf  of  their  respective  contentions.  It 
is  one  of  those  contracts  whidi  leav^es  the 
full  Intention  of  the  parties  in  doubt.  De- 
fendants say  that  the  fact  she  was  to  have 
her  support  for  and  during  her  natural  life 
indicates  an  intention  that  the  corpus  of  the 
estate  should  not  be  exhausted,  because,  if  It 
were,  she  could  not  have  ber  support  out  of 
It  during  her  life.  The  provision  that  she 
might  have  a  home  oh  said  farm  if  she  choos- 
es also  carries  a  like  Implication.  Both  of 
these  provisions  make  for  tbe  ccmtoition  of 
defendants  that  what  was  contemplated  was 
the  use  and  Income,  and  nothing  more. 

Plaintiff  contends  that,  a  direct  promise 
without  qualification  or  limitation  was  made 
by  Chase  that  plaintiff  should  have  her  sup- 
port out  of  the  same;  that  now  she  Is  old 
and  ill  and  the  rents  and  income  from  tbe  es- 
tate will  not  furnish  her  a  reasonable  support ; 
and  that,  if  compelled  to  rely  on  Income 
alone,  she  is  not  getting  what  Chase  promised 
her,  namely,  her  support  out  of  tbe  same. 
This  argument  is  also  persuasive. 

At  the  time  plaintiff  conveyed  the  premis- 
es to  Chase,  she  did  so  subject  to  a  mort- 
gage of  $300.  If,  however,  he  was  Indebted 
to  her  for  services,  as  he  aknowledged  in  the 
contract,  In  any  considerable  amount,  she 
would  have  bad  little  difficulty  in  retaining 
the  land  and  paying  the  mortgage.  This  In- 
dicates that  Chase  paid  very  little  value  for 
the  land,  although  he  afterward  erected  a 
new  house  thereon.  Whatever  tbe  reason 
may  have  been  for  conveying  title  to  Chase, 
it  is  quite  evident  that  the  agreement  was 
made  to  protect  ber  from  want  in  her  old  age. 
Tbe  agreement  is  open  to  the  constmctloa 
contended  for  by  plaintiff's  counseL  Had 
the  parties  intended  her  support  to  be  limit- 
ed to  the  income,  it  would  have  been  easy 
to  have  so  stipulated.  Not  having  done  so. 
we  may  assume  that  tbe  intention  was  to 
give  plaintiff  her  reajsonable  support  oat  of 
tbe  land  conveyed,  even  though  it  exhausted 
the  value  of  the  land  In  so  doing.  It  having 
been  established  by  the  proofs  that  It  requires 
something  more  than  mere  income  to  meet 
plaintiff's  necessities  in  ber  presKat  condi- 
tion, we  axe  inoUned  to  concur  in  the  con- 
clusions reached  by  the  chancellor. 

The  decree  Is  affirmed,  with  costs  to  plalo- 
tifl. 
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CLARK  ▼.  DETROIT  ft  M.  RY.  CO.    (ffo.  8.) 
(Supreme  Gomt  of  Michigan.    Dea  27,  1918.) 

1.  Watxbb  AI7D  Watbb  Ooubsxb  «s»179<8)— 
Obstbuctioh  or  C^ikek  —  NKOuaEROB  — 
QuEaxiON  roB  Jubt. 

In  snit  for  damages  to  plaintilFB  Interest  in 
crops  claimed  to  be  due  to  snbatitution  of  cul- 
vert and  ditdi  for  culverts  constructed  to  take 
care  of  waters  of  a  creek  crossing  farm  ^heai 
defendant's  railroad  was  bnilt,  held,  that  the 
court  did  not  err  in  refnsing  to  direct  verdict 
for  defendant. 

2.  Appeal  and  Ebeob  «=3l053(2)— Impeop- 
EB  Use  ov  Mkmobandpm— Habmt.bbs  £^rbob. 

In  view  of  instruction  withdrawing  from 
jury's  consideration  testimony  based  upon  mem- 
orandum used  by  plaintiff  to  refresh  his  recol- 
lection, it  appearing  that  memorandum  was  not 
the  paper  he  helped  to  prepare,  held  that  jury 
was  not  in  doubt  as  to  its  duty  in  relation  to 
such  testimony. 

8.  Watebs  ahd  Wateb  CotJBsra  «=»179(5)— 
OBSTBtJCTioN  or  Cbeek  —  Daxaqes  —  In- 

BTBUOnONS. 

In  suit  for  damages  to  crops  claimed  to  be 
due  to  substitution  of  culvert  and  ditch  for 
culverts  constructed  to  take  care  of  waters  of 
a  creek  crossing  farm  when  defendant's  rail- 
road was  built,  held  that  question  of  damages 
was  fairly  submitted, 

4.  Waxebs  and  Wateb  CoCBass  «3sl78(2>— 
Obbtbuotion  or  Gbbek— Dvidsnob. 
In  soit  for  damages  to  plaintiff's  interest 
in  certain  crops  claimed  to  be  due  to  sabstita- 
titm  of  culvert  and  ditch  for  culverts  construct- 
ed to  take  care  of  waters  of  a  creek  crossing 
farm  when  defendant's  railroad  was  built,  evi- 
dence held  to  justify  verdict  for  plaintiff  for 
$1,236.67. 

6.  Afpeai.  and  Ebrob  «=>301— 6copb  or  Re- 
view—Recobd—Suffioienct. 
Contention  that  failure  of  trial  judge  to 
file  a  fuller  statement  of  his  reasons  for  over- 
ruling motion  for  new  trial  is  reversible  error 
will  not  be  sustained,  since  the  moving  party 
docs  not  lose  right  to  assign  error  because  trial 
judge  failed  to  file  his  reasons  in  writing. 

Error  to  Circuit  Conrt,  Bay  County;  Fred- 
erick W.  Mayne,  Judge. 

Suit  by  George  Clark  against  the  Detroit  & 
Mackinac  Railway  Company.  Judgment  for 
plaintiff,  motions  for  new  Uilal  and  for  fur- 
tlier  findings  and  filing  of  additional  reasons 
In  suHtort  of  ruling  on  motion  for  new  trial 
'overruled,  and  defendant  Inrings  error.  Judg- 
ment affirmed. 

Argued  before  OSTRAKDER,  C.  J.,  and 
BIRD,  MOORE,  STEERO,  BROOKE,  FEL- 
IX)WS,  STONE,  and  KUHN,  JJ. 

Henry  &  Henry,  of  Alpena  (James  MCNa- 
mara,  of  Detroit,  of  counsel),  for  appellant. 

Gilbert  W.  Hand  and  VD.  A.  Collins,  both 
of  Bay  City,  for  appellee. 


MOORE,  J.  Plalndir  brought  this  suU 
against  the  defendant  for  damages  to  his 
Interests  in  certain  crops  on  what  is  known 
as  the  Pelkfey  farm  of  2(X)  acres.  The  main 
line  of  the  Detroit  &  Madtinac  Railway  Com> 
pany  was  built  across  the  farm,  which  is 
and  always  has  been  low  and  comparatively 
level  land.  In  a  state  of  nature  there  was 
a  creek  running  In  a  northeasterly  course 
and  then  in  a  northwesterly  course  across 
this  farm.  The  defendant,  in  order  to  take 
care  of  the  water  which  flowed  through  this 
creek,  constructed  at  the  time  the  railroad 
was  built  two  culverts  under  the  railroad 
track.  These  culverts  were  about  800  feet 
apart.  About  1909  the  defendant  took  out 
these  culverts  and  dug  a  ditch  along  the 
west  side  of  its  track  to  carry  off  the  water. 
It  also  put  In  a  new  culvert  in  the  place  of 
the  northerly  one.  It  is  the  claim  of  the 
plaintiff  that  the  northerly  culvert  which 
was  built  of  wood  at  least  3  by  5  feet  In 
size,  and  that  It  was  r^laced  by  an  iron 
pipe  only  2  feet  In  diameter,  and  that  as  a 
result  of  these  changes  bis  crops  were  great- 
ly damaged  because  of  an  excess  of  water. 

It  is  the  claim  of  the  defendant  that  after 
the  changes  were  made  that  the  water  would 
flow  away  from  the  crops  of  plaintiff  as  free- 
ly as  before,  and  that  if  they  suffered  from 
too  much  water,  it  was  because  the  seasons 
were  unusually  wet,  and  because  the  plaintiff 
did  not  keep  his  own  ditches  in  condition  so 
the  water  could  escape. 

The  case  was  .bitterly  contested.  The 
plaintiff  swore  in  his  b^alf  9  wltnedsses  be- 
sides himself,  one  of  whom  was  an  engineer, 
the  others  of  whom  were  farmers,  and  all  of 
whom  testified  to  their  personal  observations 
of  the  farm.  The  defendant  swore  on  Its 
behalf  13  witnesses,  many  of  whom  were 
engineers  who  testified  as  to  measurements 
made  by  them.  The  defendant  requested  a 
directed  verdict  This  was  refused.  The 
plaintiff  sued  to  recover  $8,630.  The  jury  re- 
turned a  verdict  in  his  favor  for  $1,236.67. 
A  motion  was  made  for  a  new  trial,  counsel 
claiming  many  errors  were  committed  and 
requested  the  court,  in  case  it  denied  the 
motion,  to  file  his  reasons  in  writing  for  so 
doing.  The  motion  was  overruled,  the  judge 
saying: 

"In  this  cause  the  motion  for  a  new  trial  is 
hereby  denied.  Under  the  testimony  it  Is  a 
question  of  fact  whether  the  ditch  along  the 
defendant's  ri^t  of  way  furnished  as  free  an 
outlet  for  the  water  as  did  culvert  No.  2  prior 
to  its  being  closed  by  defoidant." 

A  motion  was  made  for  further  flndtnga 
and  the  filing  of  additional  reasons.  This 
motion  was  overruled.  The  Judge  expressed 
himself  as  follows: 

"In  this  cause,  the  court  having  stated  the 
reasons  for  denying  defendant's  motion  for  « 
new  trial  as  far  as  deemed  neceeaaiy  for  a  cor- 
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rect  anderstandinr,  nnder  the  pleadings  and 
evidence,  of  tbo  action  of  the  court,  the  re- 
quest for  additional  reasons  is  hereby  denied, 
and  the  reasons  assigned  in  the  original  order, 
denying  the  motion  for  a  new  trial,  are  hereb; 
repeated." 

EiZceptlons  were  duly  taken,  and  the  case 
Is  brought  here  by  writ  of  error. 

[1]  As  there  are  upwards  of  60  assign- 
ments of  error.  It  Is  manifestly  Impossible  to 
discuss  each  of  them  without  making  this 
opinion  quite  too  long.  It  is  urged  strongly 
that  the  court  should  have  directed  a  verdict. 
We  quote  from  the  brief  of  counsel: 

"There  is  a  decided  distinction  between  ex- 
pert testimony  as  to  facts  which  can  be  deter- 
mined to  a  moral  certainty,  and  expert  evidence 
incapable  of  definite  determination.  To  illus- 
trate: A  physician  may  testify  aa  an  expert 
concerning  the  physical  condition  of  a  person, 
which  goes  no  further  than  his  opinion  based 
upon  bis  Icnowledge,  education,  experience,  and 
skill.  While,  on  the  other  hand,  a  carpenter 
and  joiner  or  a  civil  engineer  can  testify  to 
measurements  and  conditions  which  are  not 
opinions,  but  are  the  results  of  correct  calcula- 
tions. 

"There  was  abundant  evidence  in  the  oase 
that  the  land  was  not  reasonably  drained. 
There  was  no  evidence  in  the  case  from  start 
to  finish  indicating  that  the  draining  facilities 
on  defendant's  right  of  way  did  not  carry  off 
reasonably  all  water  that  came  to  such  right 
of  way  from  the  old  creek  which  meandered 
over  the  land.  Why  conjecture  and  speculate 
respecting  the  inefficiency  of  the  drains  on  the 
defendant's  right  of  way. 

"For  the  sake  of  argument,  if  we  should 
assume  that  there  was  evidence  in  the  case 
that  the  right  of  way  drain  was  insufficient, 
where  is  the  evidence  indicating  to  what  extent 
it  was  inefficient,  nor  was  there  evidence  that 
lack  of  drainage  on  the  land  did  not  contribute 
to  the  damages. 

"If  by  lack  of  proper  ditches  on  the  land  nine- 
tenths  of  the  damage  accrued,  and  by  lack  of 
proper  outlet  on  the  right  of  way  (me-tenth  of 
the  damage  accrued,  how  could  a  jury  reasona- 
bly and  fairly  determine  such  facts  on  the  evi- 
dence submitted."- 

We  think  this  contention  overlooks  the  re- 
spective duties  of  the  trial  Judge  and  the 
jury.  While  the  defendant  claimed  the  ditch 
built  when  the  southerly  culvert  was  filled 
was  adequate  to  carry  away  the  water,  there 
was  testimony  that  near  the  middle  of  the 
ditch  it  was  1.4  feet  higher  than  at  the  ends, 
and  that  it  would  not  carry  away  tne  water 
as  had  been  done  previously. 

There  was  also  testimony  that  the  norther- 
ly culvert  as  reconstructed  had  only  about 
one-fourth  of  the  capacity  of  the  old  culvert, 
and  did  not  relieve  the  land  of  water  as  was 
done  under  the  old  conditions.  The  testi- 
mony was  in  sharp  conflict,  and  presented 
questions  of  fact  for  the  jury. 

[2]  Mr.  Clark  made  use  of  a  memorandum 
called  "Exhibit  A."     Mr.   Clark   used   this 


paper  to  refresh  his  recollection  for  a  time 
without  objection,  upon  the  theory  thct  be 
helped  prepare  it.  Later  it  turned  out  it  was 
not  the  paper  he  helped  prepare,  and  a  mo- 
tion was  made  in  relation  to  its  nae.  The 
trial  judge  diarged  the  jury  as  to  It  In  part: 

"Considerable  has  been  said  eoncNiiing  the 
testimony  of  plaintiff.  When  he  appeared  up- 
on the  witness  stand  in  the  first  instance  Mr. 
Clark  made  use  of  a  paper  from  which  to  re- 
fresh his  reoollectita,  his  memory.  His  state- 
ment and  the  use  of  this  paper  presented  a  ques- 
tion that  later  was  referred  to  the  comrt,  pre- 
sented a  legal  question,  and  the  court  admitted 
it,  or  at  least  did  not  reject  it,  but  allowed  it 
to  go  to  the  jury.  Later  Mr.  Clark  came  upon 
the  witness  stand  and  testified  concerning  this 
paper.  Under  his  explanations  made  on  his 
second  appearance  as  a  witness  it  became  doar- 
ly  apparent  that  the  paper  or  memorandum 
from  which  he  refreshed  his  recollection  on  his 
previous  appearance  was  not  such  a  paper  u 
he  was  entitled  to  make  use  of,  and  all  his  tes- 
timony that  you  find  in  this  case  baaed  upon  that 
paper,  that  memorandum  in  writing.  Is  with- 
drawn from  your  consideration.  It  wt*  based 
largely  upon  statements  and  information  made 
by  one  Pelkey,  former  owner  of  the  premises, 
who  is  since  deceased.  For  that  and  other  rea- 
sons the  paper  was  not  one  with  which  anj 
witness  would  be  permitted  to  refresh  his  rec- 
ollection. Later  Mr.  Clark  appeared  and  gave 
testimony  which  he  claimed  to  be  on  his  own 
independent  knowledge.  He  said  ha  had  re- 
flected, thought  the  matter  over,  and  that  he 
remembered  certain  things  independent  of  tbi> 
former  memorandum.  Such  teatimony  of  Mr. 
Clark's  as  you  find  based  upon  his  knowledge, 
upon  his  own  memory  and  reoollectirai,  you  are 
entitled  to  receive,  and  to  give  it  sudi  weight 
as  yon  deem  it  worth.  Any  testimcmy  of  Mr. 
Clark  or  any  other  witness  which  is  based  upon 
statements  made  by  Mr.  Pelkey  during  bis  life- 
time are  withdrawn  from  your  consideration 
*  *  *  And  all  testimony  based  upon  it,  all 
testimony  of  any  witness  not  within  his  own 
knowledge,  based  on  the  testimony  of  Mr.  Pel- 
key,  is  withdrawn. 

"The  statements  made  by  Mr. "Clark  and  bj 
other  witnesses  as  uifon  their  knowledge  are  to 
be  received  by  you  and  given  such  weight  as 
you  deem  it  worthy  of  receiving;  you  are  to 
accept  or  reject  it  as  yon  consider  it  wort]i.T 
of  belief.  If,  however,  in  the  first  instance  he 
stated  his  inability  to  testify  as  to  those  facts 
excepting  as  he  refreshed  his  memory,  you 
should  closely  scan  his  testimony  when  he  later 
appears  on  the  witness  stand  and  testified  as  to 
his  own  knowledge;  that  is  one  of  the  thinfrs 
yon  should  consider  as  causing  yoa  to  qneatioD 
his  actual  knowledge. 

"That  is  one  of  the  things  in  the  case  that 
tends  to  raise  the  question  of  the  credibility  of 
a  witness,  and  that  he  has  willfully  po8sibl.T 
testified  falsdy,  and  as  to  whether  he  actually 
did  know  the  facts  concerning  whidi  he  testified 
upon  his  second  appearance.  Now  that  is  an 
issue  in  this  case,  and,  as  I  say,  yon  hare  a 
right  to  believe  his  second  statements  or  dis- 
believe them,  as  you  consider  he  was  actually 
possessed  of  the  knowledge  or  not  concerning 
which  he  testified." 
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The  trial  judge  cbarged  the  jury  more  In 
detail  In  relr.tion  to  this  phase  of  the  case, 
and  we  do  not  think  the  jury  was  In  doubt 
as  to  its  duty  in  relation  to  this  testimony. 

[8]  The  plaintiff's  case  did  not  depend  en- 
tirely upon  the  testimony  of  Mr.  Clark,  but 
was  established  In  its  essentials  by  the  testi- 
mony of  other  witnesses  If  the  jury  believed 
them. 

The  jury  was  instructed : 

"All  the  duty  that  rested  upon  the  defendant 
was  to  provide  a  means  of  escape  for  the  water 
equal  to  the  natural  flow  from  these  premises, 
and  the  damages,  if  any,  must  be  upon  the 
theory  that  they  impounded  or  held  back  the 
water,  and  that  the  plaintiff  suffered  damages 
in  excess  of  what  be  would  have  sustained  by 
the  overflowing  of  his  lands  if  the  water  had 
not  been  impounded  and  held  back.  If  there 
was  too  mudi  water  on  the  premises  in  question 
plaintiff  would  have  suffered  something  to  some 
extent.  Now  in  what  proportion  has  he  suffer- 
ed more  than  he  would  have  suffered  had  cul- 
vert No.  2  been  left  as  it  was,  he  is  entitled  to 
recover  damages.  It  is  the  excess  damages  that 
he  has  sustained  or  lost  for  which  this  action 
is  brought.  The  water  was  there  anyway,  and 
the  question  is,  was  it  held  there  longer  by  rea- 
son of  the  act  of  defendant  than  it  would  have 
been  otherwise?  In  other  words,  did  the  clos- 
ing of  this  culvert  and  the  opening  up  of  this 
ditch  keep  the  water  longer  on  plaintiff's  prem- 
ises than  it  would  have  been  detained  there 
had  the  change  not  been  made.  If  it  did,  then 
defendant  is  liable  for  the  damages  which  ac- 
tually occurred  to  plaintiff  on  the  west  side  of 
the  railroad  by  reason  of  the  changes  which 
they  made.  The  damages  allowed  could  not  ex- 
ceed the  value  of  the  crops  less  the  expense  of 
harvesting  them  and  marketing  them.    •    •    * 

"Plaintiff  can  only  recover  for  the  money 
which  he  wonid  have  had  after  he  had  harvested 
his  crops  and  paid  all  the  exftenses  of  taking 
care  of  the  marketing.  The  net  profits  are  all 
that  go  to  make  up  the  damages,  provided  you 
find  plaintiff  entitled  to  recover.  That  covers 
the  years  1910,  1911,  and  1914  on  the  west  side. 

"The  same  law  applies  to  the  premises  lying 
east  of  the  right  of  way,  but  there  is  only  one 
year  there  on  the  east  side,  and  on  the  west 
side  he  was  a  tenant,  and  only  entitled  to  one- 
half  the  crops,  only  one-half  of  the  entire  crops. 
Mr.  Pelkey  owned  one-half  of  the  crops,  and  in 
this  action  it  is  not  proper  to  recover  anything 
for  the  Pelkey  interest,  but  merely  the  interest 
of  the  plaintiff  himself. 

"The  plaintiff  did  own  the  land  on  the  east 
side  and  is  entitled  to  recover  for  the  entire  loss 
sustained ;  if  you  find  there  is  a  liability  on  tits 
part  of  the  defendant  the  same  law  applies." 

We  have  quoted  only  a  portion  of  the 
charge  upon  this  phase  of  the  case,  but  the 
Jury  were  told  over  and  over  again  that, 
unless  the  changes  made  damaged  plaintiff's 
crops  he  could  not  recover ;  that  if  they  did, 
he  could  recover. 

The  deciding  Questions  were  questions  of 
feet  about  which  the  testimony  was  in  con- 
flict.   These  questions  were  ftiirly  submitted. 

[41  It  is  said  that  upon  the  question  of  dam- 
ages the  testimony  offered  on  the  part  of  the 
169N.W.-C6 


plaintiff  is  so  conjectural  and  ^)eculatlve  as 
not  to  offer  a  basis  for  an  Intelligent  verdict, 
counsel  citing  Patrick  v.  Howard,  47  Midi. 
41,  10  N.  W.  Tl,  and  People  v.  Thompson, 
;22  Mich.  430,  81  N.  W.  344.  An  examina- 
tion of  the  opinions  in  the  cases  cited  show 
tbem  easily  distinguishable  from  the  instant 
case. 

The  witnesses  in  this  case  testified  to  the 
capacity  of  the  land  to  grow  crops  before 
the  change,  and  to  its  diminished  capacity 
after  the  change,  going  into  details  as  to 
what  they  had  observed.  The  case  is  more 
like  Booming  Co.  v.  Jarvls,  30  Mich.  808,  and 
Wltheral  v.  Booming  Co.,  68  Mich.  48,  35  N. 
W.  758,  13  Am.  St  Rep.  325.  There  was 
abundance  of  evidence  if  believed  to  justify 
the  verdict. 

[5]  One  other  question  calls  for  discus- 
sion, and  that  is  the  claim  that  the  failure 
of  the  trial  judge  to  file  a  fuller  statement 
of  his  reasons  for  overruling  the  motion  for 
a  new  trial  is  reversible  error.  A  similar 
situation  is  disclosed  in  the  case  of  Clark  v. 
Onaway-Alpena  Telephone  Co.,  196  Mich.  16S, 
16S  N.  W.  44.  In  tliat  case  it  was  held  the 
moving  party  should  not  lose  the  ri^ht  to 
assign  error  because  the  trial  judge  failed 
to  file  his  reasons  in  writing.  In  that  case 
it  was  held  upon  the  showing  made  that  an 
order  granting  a  new  trial  should  have  been 
granted,  and  the  case  was  reversed.  In  this 
case  we  have  examined  with  care  the  show- 
ing made  for  a  new  trial,  and  agree  with 
the  trial  judge  that  none  should  have  been 
granted. 

Judgment  is  affirmed,  with  costs  to  the 
plaintiff. 


RANIAK  et  al.  v.  POKORNT  et  al.    (No.  101.) 

(Supreme  Court  of  Michig4n.     Dec.  27,  1918.) 

Appeal  from  Circoit  Court,  Wayne  Coanty, 
In  Chancery;    Howard  Wiest,  Judge. 

Bolt  by  George  Rantak  and  another  against 
Edward  Pokomy  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Decree  affirmed. 

Argued  before  BIRD,  MOORE,  STBERE, 
BROOKE,  FELLOWS,  STONE,  and 
KUHN,  JJ. 

Charles  0.  Stewart,  of  Detroit,  for  appellants. 
Moloney  &  Mendelsohn,  of  Detroit,  for  appel- 
lees Susanna  Mynell  and  In  pro.  per. 
Edward  Pokomy,  of  Detroit,  in  pro.  per. 

MOORE,  J.  This  case  has  been  here  before 
upon  a  motion  to  dismiss.  Raniak  v.  Pokomy 
et  al.,  165  N.  W.  663.  A  reading  of  the  opinion 
then  handed  down  will  make  a  long  statement 
of  facts  unnecessary  at  this  time.  Atter  the 
case  was  sent  back,  it  was  tried  in  open  court 
upon  the  merits.  The  trial  judge  filed  a  long 
written  opinion,  in  which  he  said: 

"The  nature  of  the  charges  made  in  tlie  bill 
against  officers  of  the  court  caused  the  court  to 
pay   most  careful  attention  to  the  testimony 
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given  at  the  bearing,  beeanae  if  these  attMneys 
are  guilty  they  are  a  disgrace  to  the  bar  and 
to  the  community  in  which  they  live. 

"At  the  close  of  the  hearing,  the  court  an- 
nounced that  no  fraud  had  been  shown;  bat, 
counsel  for  plaintiffs  desiring  an  opportunity  to 
submit  a  brief,  time  in  which  to  do  so  was  grant- 
ed, and  such  brief  has  been  given  consideration, 
but  leads  me  to  no  conclusion  different  from 
that  announced  at  the  close  of  the  hearing." 

The  decisive  questions  are  purely  questions 
of  fact)  and  it  would  profit  no  one  to  set  them 
out  in  detail  here.  A  careful  examination  of 
the  voluminous  record  and  of  the  briefs  of  coun- 
sel convinces  us  that  the  decree  of  the  lower 
court  sheuld  not  be  disturbed. 

It  is  affirmed,  with  costs  to  the  defendants. 


GILBERT  T.  STICKLBY.    (No.  43.) 
(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Mastkr  and  Sbkvawt  *=»4.3— Dibchabqe— 

BlfPLOTMEUTT  BY  DEFENDANT  PeBBONALIT— 

Question  i«b  Jitbt. 
Whether  plaintiff,  suing  for  breach  by  dis- 
charge from  employment  and  failure  to  deliver 
corporate  stock  for  services,  had  sustained  his 
burden  to  prove  that  he  was  employed  by  defend- 
ant personally,  and  not  as  agent  for  a  company, 
held  for  jury  under  evidence. 

2.  Tbial  «5s»861(2)  —  Speciai.  Questions  — 

UNAltBIOUITT  WaBRANTINO  SUBMISSION. 

In  action  for  wrongful  discharge  and  breach 
of  contract  to  deliver  corporate  stock,  special 
questions  requested  by  defendant  to  be  submitted 
to  the  jury  held  not  so  dear  and  unambiguous 
as  to  warrant  their  submission. 

3.  Trial  «=s>352(4)  —  Special  Question  — 
Facts  of  Case. 

A  special  question,  requested  by  defendant 
to  be  submitted  to  the  jury,  but  not  based  on  the 
claimed  facts  in  the  case,  was  properly  refused. 

i.  Tbial  <S=»350(2)— Special  Question— In- 
conclusive Cuabacteb. 
Special  question,  requested  to  be  submitted 
to  jury,  decision  of  which  would  not  have  been 
conclusive  of  question  involved  in  action,  was 
properly  refused. 

5.  Masteb  and  Sebvant  d=3S0(13)  —  Action 
for  Sebviceb— Question  fob  Juby. 
Whether  stock  was  to  be  set  apart  by  com- 
pany controlled  by  defendant,  to  be  paid  for  by 
its  earnings,  or  was  to  be  charged  to  expense  ac- 
count when  issued,  and  deducted  from  gross  earn- 
ings, held  for  jury. 

Error  to  Circuit  Court,  Kent  County;  Wll- 
linm  B.  Brown,  Judge. 

Action  by  Andrew  J.  Gilbert  against  Al- 
bert Stlekley.  To  review  judgment  for  plaln- 
tllT,  defendant  brings  error.    Affirmed. 

Argued  before  08TRANDER,  0.  J.,  and 
BIRD,  MOORB,  STEBRE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 


Francis  D.  Campau,  of  Grand  Ratrfds,  for 
appellant. 

H.  Monroe  Dunham,  of  Grand  Rapids  (Jo- 
seph T.  RUey,  ot  counsel),  tor  appellee. 

KUHN,  J.  This  action  Is  brought  to  re- 
cover damages  which  the  plaintifl  claims  to 
have  sustained  by  reason  of  a  breach  of 
contract  on  the  part  of  the  defendant  On 
or  about  October  12,  1915,  the  defendant, 
Albert  Stidcley,  was  the  controlling  owner 
of  the  Gogebic  Lumber  Company,  at  Pentoga, 
Mich.  At  about  that  time  he  entered  Into  an 
arrangement  with  one  Montambo,  who  own- 
ed a  logging  equipment  and  a  mill,  to  begin 
logging  operations  on  a  tract  of  land  owned 
by  the  Gogebic  Lumber  Company.  PlalntifT 
was  at  that  time  an  office  employ^  of  Stiek- 
ley  Bros.  Company,  In  which  the  defaidant, 
Albert  Stlckley,  also  owned  a  controlling  in- 
terest. Messrs.  Stlckley  and  Montambo  made 
an  arrangement  to  organize  as  a  company,  to 
be  known  as  the  Presque  Isle  Lumber  Com- 
pany, an  operating  company,  which  was  to 
get  logs  from  the  Gogebic  Lumber  Company 
at  a  stumpage  rate  and  manufacture  lum- 
ber. The  company  was  organized  on  De- 
cember 13,  1915,  with  three  stockholders, 
with  a  capital  stock  of  $100,000;  |25,000  of 
this  stock  was  taken  by  Mr.  Montambo,  $25,- 
000  by  Mr.  Stlckley,  and  one  share  was  given 
to  plaintitC  as  the  third  incorporator.  Plain- 
tiff was  elected  secretary  of  the  company, 
and  went  to  Pentoga,  and  there  assumed  the 
office  management  of  the  Presque  Isle  Lum- 
ber Company;  Mr.  Montambo  being  the  prac- 
tical operator  In  the  woods.  The  operations 
of  the  company  were  closed  about  the  middle 
of  Jannary,  and  the  plalntifr  remained  at 
Pentoga,  closing  up  the  affairs  of  the  com- 
pany, until  February  16th,  when  he  returned 
to  Grand  Rapids,  Mich.,  and  was  employed 
in  the  office  of  Stlckley  Bros.  Company  for 
the  month  of  February,  and  about  the  1st 
of  Mardi  he  was  notified  by  the  defendant 
here  that  his  services  would  be  no  longer 
needed.    He  was  paid  up  to  the  1st  of  March. 

It  Is  the  plahiturs  claim  that  on  the  12th 
of  December,  1915,  the  day  before  the 
organization  of  the  company,  the  defendant 
personally,  at  the  office  of  the  Presque  Isle 
Lumber  Company,  made  an  arrangement  with 
the  plaintiff  by  which  It  was  agreed  that  the 
plaintiff  was  to  have  a  salary  of  $3,000  in 
cash  for  the  period  from  December  12,  1915, 
to  December  1, 1916,  and,  i^  addition,  was  to 
receive  from  the  defendant  $5,000  worth  of 
the  stock  of  the  Presque  Isle  Lumber  Com- 
pany. From  the  time  the  plaintiff  left  the 
Stlckley  Bros.  Company  In  October,  1915, 
and  went  to  Pentoga,  he  received  a  salary 
of  $250  a  month  on  checks  of  Stickley  Bros. 
Company,  which  money  was  charged  to  the 
account  of  the  defendant,  and  the  defendant 
continued  to  pay  the  salary  of  $260  a  month 
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to  the  plaintiff  from  October,  lOlQ,  until 
plaintiff  was  Informed  by  the  -defendant,  on 
March  1,  1916,  that  there  was  no  farther 
work  for  him;  $5,000  of  the  stock  of  the 
Presque  Isle  Lumber  Company  was  never 
delivered  to  the  plaintiff,  and  he  claims  to 
have  been  unable  to  obtain  employment  from 
March  1  until  December  1,  1816,  and  for 
claimed  damages  thus  resulting  this  suit  was 
brought,  and  resulted  In  a  verdict  for  the 
plainUff  la  the  sum  of  $2,383.75. 

[1]  The  first  claim  here  urged  by  defend- 
ant's counsel  Is  that  the  court,  as  a  matter 
of  law,  should  have  directed  a  verdict  for 
the  defendant,  because  the  plaintiff  has  not 
sustained  the  burden  of  proving  by  the  pre- 
ponderance of  evidence  an  afllrmatlve  case 
against  the  defendant.  The  claim  of  the 
plaintiff  as  to  the  agreement  was  contra- 
dicted by  the  defendant,  and  there  were  only 
the  two  witnesses.  The  defendant  claimed 
that  with  reference  to  this  contract  he  was 
acting  for  the  Presque  Isle  Lumber  Com- 
pany, but  iu  view  of  the  fact  that  plaintiff's 
name  was  never  on  the  pay  roll  of  the 
Presque  Isle  Lumber  Company,  and  that  he 
was  actually  paid  up  to  March  1,  1916,  ei- 
tlier  by  check  of  Albert  Stlckley  or  by  check 
of  Stickley  Bros.  Company,  which  was  charg- 
ed to  Stickley,  the  question  of  fact  raised 
by  the  dispute  in  the  testimony,  In  our  opin- 
ion, was  fairly  a  question  for  the  jury  to 
determine. 

[2-4]  At  the  close  of  the  testimony,  coun- 
sel for  defendant  requested  the  court  to 
submit  to  the  jury  the  following  three  spe- 
cial questions: 

"1.  Was  the  salary  of  the  office  manager  and 
secretary  of  the  Presgne  Isle  Lumber  Company 
to  be  paid  by  Albert  Stickley  personally? 

"2.  Was  tbe  salary  of  the  secretary  and  office 
manager  of  the  Presque  Isle  Lumber  Company, 
including  the  stock,  to  be  paid  from  tbe  earnings 
of  tbe  company? 

"3.  Was  there  any  other  service  on  the  part  of 
A.  J.  Gilbert  in  tbe  minds  of  the  parties  on  De- 
cember 12th  than  bis  service  with  the  Presque 
Isle  Lumber  Company?" 

Tbe  court  refused  to  submit  these  ques- 
tions. In  order  that  questions  of  this  kind 
can,  under  the  decisions  of  this  court,  be 
submitted  to  the  jury,  they  must  be  plain  and 
unambiguous,  and  call  for  findings  on  ques- 
tions of  fact  which  are  conclusive  of  the  real 
Issue  Involved  in  the  case.  See  section  12611, 
Comp.  Laws  1915 ;  Crane  v.  Reeder,  25  Mich. 
303 ;  Fowler  v.  Hoffman,  31  Mich.  215 ;  Pos- 
ter V.  Gaffleld,  34  Mich.  .356;  Sherwood  v. 
Railway  Co.,  82  Mich.  374,  46  N.  W.  773; 
Zncker  v.  Karpeles,  88  Mich.  413;  Cousins 
V.  RaUway  Co.,  96  Mich.  386,  56  N.  W.  14; 
Ward  V.  Cninpau,  161  Mich.  85,  125  N.  W. 


734 ;  Neeley  v.  Stratton,  186  Mich.  409,  151 
N.  W.  1045.  Upon  examination  of  these  ques- 
tions, we  are  of  the  opinion  that  the  court 
was  justified  in  not  submitting  them,  I>e- 
cause  they  were  not  so  clear  and  unambigu- 
ous as  to  warrant  their  submission  to  the 
jury.  It  is  not  clear  in  the  first  question 
whether  the  word  "salary,"  as  referred  to  in 
the  question,  was  to  include,  not  only  the 
$3,000  In  cash,  but  also  the  stock  issue,  and 
both  of  these  items  of  plaintiff's  claim  were 
submitted  to  the  jury  under  proper  Instruc- 
tions. The  second  question  is  also  subject 
to  the  infirmity  that  it  is  not  based  upon  the 
claimed  facts  in  the  case,  because,  as  we  un<- 
derstand  tbe  defendant's  claim,  it  is  not 
urged  that  the  salary— that  is,  tbe  $3,000 
cash — was  to  be  paid  out  of  the  earnings  of 
the  company,  although  it  Is  claimed  by  the 
defendant  that  the  stock  was  to  be  paid  out 
of  such  earnings.  A  decision  of  the  third 
question  would  also  hot  be  conclusive  of  the 
question  here  Involved.  We  therefore  find 
no  merit  in  the  appellant's  contention  that 
the  court  erred  in  not  submitting  these  ques- 
tions. 

[I]  Defendant's  fourth  request  to  charge 
reads  as  follows: 

"4.  The  undisputed  testimony  shows  that  the 
$5,000  stock  in  the  Presque  Isle  Lumber  Com- 
pany was  not  to  be  famished  from  the  stock 
held  by  Mr.  Stieldey,  nor  to  be  purchased  for  the 
plaintiff  by  the  defendant,  but  was  to  be  set 
apart  by  the  company,  to  be  paid  for  by  the 
earnings  of  the  company,  and  therefore,  as  to 
the  portion  of  the  claim  that  relates  to  the 
$5,000  stock,  you  will  find  for  the  defendant,  no 
cause  of  action." 

The  court's  refusal  to  give  this  diarge  as 
requested  is  next  alleged  as  error.  An  ex- 
amination of  the  testimony  of  the  plaintiff 
is  rather  confusing  as  to  what  Ids  real  idea 
was  as  to  this  $5,000  of  stock.  While  on 
direct  examination  he  did  testify  that  the 
stock  was  to  be  paid  out  of  the  earnings  of 
the  company,  later  on  In  his  examination  he 
stated  that  under  the  ordinary  course  of  ac- 
counting, when  this  stock  was  Issued,  it 
would  be  charged  to  an  expense  account, 
which  would  be  treated  as  any  other  expense 
account,  and  deducted  from  the  gross  earn- 
ings in  computing  the  earnings  for  a  given 
period,  and  that  it  was  not  bis  understand- 
ing that  the  stock  was  to  l>e  paid  out  of 
dlTldotds  earned.  We  are  of  the  opinion 
that  there  was  sufficient  dispute  as  to  this 
claim  in  tbe  testimony  as  to  present  a  ques- 
tion of  fact  for  the  jury,  and  that  therefore 
the  court  did  not  err  in  refusing  to  give  the 
request  as  presented. 

We  are  unable  to  find  any  error,  and  there- 
fore feel  constrained  to  afllrm  the  judgment. 
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FARR  V,  0HILD8.    (No.  83.) 
(Supreme  Court  of  Michigan.     Dec.  .27,  1918.) 

1.  Mortgages  ^=»139— Deed  as  Mobtqaob— 
Eevestment  or  Title. 

Where  the  owner  of  land  deeds  it  to  a  credi- 
tor, taking  a  land  contract  back,  while  the  trans- 
action merely  amounts  in  equity  to  a  mortgage, 
it  is  a  deed  in  form,  and  requires  a  deed  from  the 
creditor  to  revest  the  title  in  the  original  owner. 

2.  Equitt   <5=»39(4)— Complete    Relieb'— De- 
tesminatton  of  title. 

While  title  to  real  estate  is  not  ordinarily 
triable  in  a  court  of  equity  on  a  cross-bill)  where 
plaintiff  has  set  up  title  to  land  and  sought  re- 
lief in  such  court  the  conrt  will  retain  the  case, 
where  cros»-biU  seeks  to  cancel  deed  to  plaintiff 
and  award  complete  relief. 

3.  FBAUDa,  Statute  of  4s>74(3)— Vebbaz.  In- 
struction TO  Convey. 

Where  a  debtor  has  deeded  land  subject  to 
mortgage  to  his  creditor,  with  a  contract  back  ns 
security  for  the  deed,  and  snbaequently,  to  pay 
off  the  mortgage,  has  orally  instructed  the  cred- 
itor to  convey  the  property  to  the  mortgagee  on 
payment  of  the  4]ebt,  such  instruction  was  not 
insufficient  under  the  statute  of  frauds,  Comp. 
Laws  1915,  i  11975. 

4.  Appeal  and  Ebbor  €=3169— Presentation 
OF  Questions  Below. 

Qaesttons  not  raised  below  will  not  be  con- 
sidered on  appeal. 

6.  Equity  iS=»65(2)  —  Right  of  Relief  — 
Clean-Hands  Doctkine. 

Where  the  owner  of  land,  subject  to  mort- 
gage, after  deeding  to  a  creditor  with  contract 
back,  has  directed  suoh  creditor  to  convey  to  the 
mortgagee  in  satisfaction  of  the  mortgage,  but 
subsequently  has  assigned  the  land  contract  to 
another  creditor,  such  other  creditor,  taking  for- 
cible possession  with  knowledge  of  the  mortga- 
gee's previous  possession,  cannot  enjoin  the 
mortgagee  from  interfering  with  his  possession, 
be  not  coming  into  equity  with  clean  hands. 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty;  Harvey  Tappan,  Judge. 

Suit  by  Jobn  A.  Farr  against  Charles  A. 
Chllds  for  an  Injunction,  with  cross-bill  by 
defendant.  From  a  decree  for  defendant, 
plaintiff  appeals.    Affirmed. 

Tbe  bin  In  this  case  was  filed  by  the  plain- 
tiff for  the  purpose  of  securing  a  preliminary 
and  permanent  injunction  against  defend- 
ant preventing  him  from  interfering  with 
plaintUTs  possession  of  a  certain  farm. 
PlalntifTs  title  was  alleged  to  rest  on  a  deed 
covering  tbe  premises  made  on  March  8, 
1918,  by  Cleston  Minnie  and  Eleanor,  his 
Wife.  A  preliminary  injunction  was  issued 
by  the  court,  followed  by  a  motion  for  its 
dissolution  made  on  behalf  of  defendant. 
This  motion  was  never  decided.  The  defend- 
ant filed  an  answer  and  cross-bill.    By  said 


cross-bill  defendant  set  np  title  and  posses- 
sion to  the  farm  in  question,  and  prayed  that 
the  injunction  issued  against  him  might  be 
vacated ;  that  t^e  deed  under  which  plaintiff 
claimed  title  be  declared  to  be  void;  and  that 
plaintiff  be  required  to  vacate  said  farm  and 
deliver  possession  thereof  to  defendant.  Upon 
the  hearing  a  peculiar  state  of  facts  develop- 
ed: Prior  to  September  7,  1916,  Cleston  Min- 
nie and  Eleanor,  his  wife,  were  the  owners 
of  the  farm  in  question.  On  that  date  they 
gave  a  mortgage  to  one  Louis  Liobes  for  the 
sum  of  $800.  About  six  months  later,  and 
on  February  27,  1917,  they  bought  lumber 
from  one  James  Dunn  to  the  value  of  $75. 
Dunn,  desiring  security,  a  warranty  deed  of 
said  preihises  was  executed  by  Cleston  Min- 
nie and  wife  to  Dunn  on  the  last-named 
date,  and  a  contract  was  executed  by  Dunn 
to  Minnie  and  wife  covering  the. same  pn^ 
erty.  By  the  terms  of  the  contract  Dunn 
agreed  to  convey  the  property  to  Minnie  and 
wife  upon  payment  of  $75  at  the  rate  of  $10 
per  month.  Minnie  never  paid  anything  on 
account  of  the  land  contract,  but  secured 
further  lumber  from  Dunn,  amounting  in 
value  to  about  $50,  which  it  seems  was  to  be 
added  to  the  sum  due  from  blm  to  Dunn  un- 
der the  contract.  Minnie  thereafter  naid 
nothing  to  Dunn,  either  principal  or  interest, 
on  account  of  the  land  contract  nor  to  the 
original  mortgagee.  Lobes,  on  account  of  the 
$800  mortgage,  nor  did  he  pay  the  taxes  as- 
sessed upon  said  farm.  Lobes  died  July 
20,  1917,  leaving  a  last  will  and  testament, 
by  the  terms  of  which  the  residue  of  his 
estate  went  to  Nancy  h.  Cbllds,  wife  of  de- 
fendant This  residue  included  the  $S00 
mortgage  on  the  Minnie  f&rm.  Defendant, 
Charles  A.  CShllds,  was  the  executor  of  the 
will  of  Louis  Lobes.  Desiring  to  close  said 
estate,  he  interviewed  Minnie  with  refer- 
ence to  the  payment  of  the  $800  mortgage. 
The  record  shows  beyond  peradventure  that 
Minnie  told  Chllds  that  he  was  unable  to  pay 
anything  upon  the  $800  mortgage;  that  be 
had  conveyed  the  place  to  Dunn  as  security 
for  lumber  purchased  from  him,  whom  he 
was  likewise  unable  to  pay,  and  advised 
Chllds  that,  if  he  would  pay  Dunn  the  amount 
due  from  him  to  Dunn,  a  conveyance  might 
be  made  from  Dunn  directly  to  Chllds.  Pur- 
suant to  this  agreement  Minnie  instructed 
Dunn  to  convey  the  farm  directly  to  Cbllda 
upon  xwyment  to  him  (Dunn)  of  the  amount 
due  to  him  from  Minnie ;  whereupon  Chllds 
paid  to  I>unn  the  sum  of  $120,  and  received 
a  warranty  deed  of  the  farm  In  question 
bearing  date  January  23,  1918,  and  recorded 
upon  the  same  day.  As  soon  as  the  deed  was 
executed  defendant  visited  the  farm  in  ques- 
tion, which  was  unoccupied ;  dosed  and  lodg- 
ed the  door  of  the  house ;  closed  the  door  of 
the  barn,  and  wired  the  front  gate.  On  the 
next  day,  January  24,  1918,  the  defendant, 
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as  ezecator  of  the  estate  of  Lobes,  discharg- 
ed the  1800  mortgage  of  record. 

It  further  appears  that  Minnie  had  pur- 
chased from  plaintiff  upon  a  contract  certain 
furniture,  amouuting  to  about  $45.  Some 
time  In  February  or  early  In  March  plaln- 
tier  made  an  examination  of  the  records 
touching  the  title  to  said  farm,  and  discover- 
ed that  the  $800  mortgage  had  been  discharg- 
ed. Thereupon  he  entered  into  negotiations 
with  Minnie's  wife,  the  result  of  which  was 
tliat  on  March  8,  1918,  about  six  weeks  after 
I>unn  had  conveyed  to  Childs,  Minnie  and 
wife  deeded  said  property  to  plaintiff  and 
assigned  to  him  the  land  contract  which  they 
had  received  from  Dunn,  heretofore  describ- 
ed. Defendant  testified  that,  prior  to  the 
receipt  of  said  deed  and  assignment  by  the 
plaintiff,  he  (Farr)  had  asked  permission 
from  Childs  to  place  some  horses  in  the  bam 
upon  said  place.  This  i>erml8slon  Childs 
refused,  hut  nevertheless,  having  negotiated 
the  trade  with  Minnie,  and  a  week  before 
it  was  consummated,  plaintiff  caused  to  t>e 
delivered  at  the  bam  upon  said  place  a 
load  of  hay,  and  on  about  the  29th  of  March 
he  made  an  arrangement  with  one  Bronson 
to  take  possession  of  the  place.  The  house 
was  opened  by  use  of  a  skeleton  key,  and 
Bronson  moved  in.  On  the  18th  of  April, 
defendant  having  learned  of  Bronson's  entry, 
he,  with  one  or  two  others,  attempted  to 
eject  Bronson  from  the  premises  by  force. 
Plaintiff's  son  came  to  Bronson's  assistance, 
and  the  fracas  ended  In  an  armed  neutrality, 
both  -defendant  and  Bronson  occupying  the 
house  the  night  of  the  18th.  On  the  19th  of 
April  the  preliminary  injunctloii  in  this  case 
■was  served  upon  defendant,  and  he  left  the 
premises  in  the  possession  of  Bronson.  While 
some  of  the  facts  as  above  stated  are  contra- 
dicted by  the  plaintiff  or  by  witnesses  in  hi? 
behalf,  the  learned  circuit  Judge  who  heard 
the  case  believed  them  to  be  sustained  by 
the  proofs.  He  filed  an  opinion,  which,  after 
stating  the  facts,  concludes  as  follows: 

"(1)  It  is  my  conclusion,  as  a  matter  of  law 
and  fact,  that  defendant  Child's  petition  for  af- 
firmative relief  sets  up  a  cause  for  relief  in  a 
court  of  chancery. 

"(2)  That,  as  between  themselves,  Childs  and 
Minnie  had  a  legal  right  to  conclude  the  oral  ar- 
rangement whereby  Childs  should  pay  Minnie's 
debt  to  Dunn,  and  Dunn  should  convey  the 
premises  to  Childs.  While  it  is  the  law  that 
agreements  and  contracts  for  the  transfer  of  ti- 
tle to  real  estate  must  be  in  writing,  in  this  case 
Dunn  acted  for  Minnie,  and  executed  the  deed 
tliat  Minnie  would  have  executed.  The  transac- 
tion was  entirely  completed,  the  oral  agreement 
consummated,  and  Minnie's  debt  was  paid  by 
Childs  as  he  agreed  to  do.  Minnie  could  not  at- 
tack the  validity  of  this  contract  that  was  fully 
performed  for  him  (Minnie)  through  Dunn,  and 
fully  performed  by  Childs,  by  payment  of  Min- 
nie's debt  of  $120,  as  agreed.  And  under  the 
proofs  of  this  case  Farr,  as  a  subsequent  as- 
signee of  Minnie,  cannot  question  the  validity  of 


tbo  ooDsnmmated  contract  that  his  assignor  is 
estopped  from  attacking. 

"(3)  It  is  further  my  conclusion,  as  a  matter 
of  fact  and  law,  that  plaintiff,  Farr,  had  actual 
and  constructive  notice  of  Child's  posseg.sion  of 
the  premises  in  question  under  his  deed  from 
Dunn. 

"For  the  reasons  given  counsel  for  the  defend- 
ant, Childs,  may  prepare  and  notice  for  settle- 
ment a  decree  setting  aside  the  deed  from  Min- 
nie to  Farr,  L.  217,  page  685,  and  dismissing 
plaintiff's  'petition." 

From  a  decree  rendered  in  accoi-dance 
with  said  opinion  plaintiff  appeals. 

Argued  before  OaTRANDBJR,  C.  J.,  and 
BIRD,  MOORE,  STEERB.  BROOKE,  PEL- 
LOWS,  STONE,  and  KUHN,  JJ. 

O.  L.  Benedict  and  J.  F.  Wilson,  both  of 
Port  Huron,  for  appellant 

J.  B.  Mcllwain  and  C.  R.  Black,  both  of 
Port  Huron,  for  appellee. 


BROOKE,  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiff  in  his  original  brief 
makes  the  contention  that  the  only  title  held 
by  defendants  under  their  deed  from  Ihinn  is 
the  assignment  of  a  mortgage  Interest  which 
was  never  foreclosed.  WhUe  it  is  true  that 
Minnie's  deed  to  Dunn,  and  the  land  con- 
tract back  from  Dunn  to  Minnie  and  wife, 
were  understood  by  the  parties  to  operate 
as  security  merely,  for  the  payment  to  Dunn 
of  the  amount  of  NDnnie's  lumber  tdlls,  yet 
while  the  transaction  amounted  in  equity  to 
a  mortgage,  it  was  nevertheless  a  deed  in 
form,  and  it  required  a  deed  from  Dunn  to 
revest  the  title  in  Minnie.  McArthur  v. 
Robinson,  104  Mich.  640,  ®  N.  W.  71S. 
Dunn's  title,  instead  of  being  reconveyed  to 
Minnie,  was  conveyed  directly  to  defendants 
at  Minnie's  request,  and  for  a  valuable  con- 
sideration, to  wit,  the  payment  of  Minnie's 
debt  to  Dunn,  amounting  to  $120. 

It  is  asserted  that  the  answer  and  cross- 
bill should  have  been  stricken  from  the  files, 
and  no  testimony  received  thereunder  as 
being  in  violation  of  circuit  court  rules  No. 
21,  1 10,  No.  24, 1 1,  and  No.  26,  {  2.  With  this 
view  we  are  unable  to  agree.  The  bill  set 
np  a  plaim  of  title  In,  and  possession  of,  the 
property  in  question,  and  prayed  for  an  in- 
junction preventing  defendants  from  inter- 
fering with  said  possession.  The  averments 
of  the  bill  were  dearly  sufficient  to  clothe 
the  court  of  equity  with  Jurisdiction  of  the 
parties  and  subject-matter  of  the  suit  The 
answer  and  cross-bill  asserted  title  and  pos- 
session in  def^odants,  and  prayed  that  the 
deed  under  which  plaintiff  claimed  title  be 
declared  invalid. 

[2]  While  a  court  of  equity  is  not  ordina- 
rily the  pfoper  tribunal  for  the  trial  of  title 
to  real  estate  (Andries  v.  Detroit,  Grand 
Haven  &  Milwaukee  Railway  Co.,  105  Mich. 
667,  63  N.  W.  526;  Cromwell  v.  Hughes,  144 
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Ulch.  3,  107  N.  W.  323),  we  are  of  opinion 
that  where  plaintiff  himself  had  sought  re- 
lief In  a  court  of  equity,  and  had  by  the 
averments  of  his  bill  clothed  It  with  Juris- 
diction, the  court  should  retain  same  for  the 
purpose  of  Anally  determining  the  rights  of 
the  parties  and  awarding  complete  relief. 
HaU  V.  Nester,  122  Mich.  141,  80  N.  W.  982. 
[3]  In  the  plaintiff's  reply  brief  he  argues 
that  Minnie's  oral  Instruction  to  Dunn  to  con- 
>ey  to  Childs  directly  uiran  payment  to  Dunn 
by  Childs  of  his  (Minnie's)  debt  of  |120  Is 
insufficient  under  the  statute  of  frauds  (sec- 
Uon  11975,  C.  !>.  1915);  that  what  Minnie 
conveyed  by  his  action  was  an  Interest  In 
lands,  and  therefore  void  under  the  statute 
In  this  connection.  It  must  be  remembered 
that  the  legal  title  stood  in  Dunn  at  the  time 
Minnie  Instructed  him  to  convey  to  Childs; 
that  he  (Minnie)  received  a  valuable  consid- 
eration for  said  conveyance  through  the  pay- 
ment of  his  debt  to  Dunn,  and  that'  the  trans- 
action was  fully  consummated  by  the  pay- 
ment of  his  debt  and  the  making  and  delivery 
of  the  deed.  Under  such  circumstances,  of 
course,  Minnie  would  be  held  to  be  estopped 
from  making  any  claim  to  the  lands  in  ques- 
tion. Faston  v.  Faxon,  28  Mich.  159;  Her- 
man on  Estoppel,  vol.  2,  p.  1059.  A  case  in 
principle  not  to  be  diatingulshed  from  the 
one  at  bar  is  Sullivan  v.  Dunham,  42  Mich. 
618,  4  N.  W.  223.  In  that  case  the  vendee 
handed  the  land  contract  back  to  the  vendor, 
and  the  vendor  conveyed  the  title  to  another. 
The  court  said: 

"For  the  particular  purpose  to  be  accomplish- 
ed in  this  case,  however,  this  was  completely  ef- 
fectual, for  it  is  not  pretended  that  Qordy's  ti- 
tle from  Sullivan  is  defective  for  want  of  the 
written  surrender.  This,  however,  does  not  ap- 
pear to  us  important,  as  we  think  the  judgment 
may  be  sustained  on  familiar  principles. 

"When  the  agreement  sued  upon  was  made  be- 
tween Sullivan  and  Dunham,  each  party  was 
owner  of  an  interest  in  the  land  which  was  aft- 
erwards traded  with  Qordy.  It  was  agreed  be- 
tween them  that  Sullivan  might  dispose  of  both 
interests  to  Gordy,  accounting  to  Dunham  for 
what  he  obtained,  according  to  a  certain  basis, 
which  was  agreed.  lie  did  trade  accordingly, 
and  Dunham  now  calls  upon  him  to  account  as 
he  agreed.  Now,  it  is  of  no  importance  whether 
or  not  the  authority  given  by  Dunham  to  Sul- 
livan was  sufficient  in  law;  for,  as  already  stat- 
ed, the  title  has  passed  to  Gordy,  and,  if  Sulli- 
van's authority  to  trade  with  him  was  originally 
insufficient,  Dunham,  by  demanding  his  share  of 
the  price  and  bringing  suit  to  recover,  has  af- 
firmed the  transaction,  and  ratified  whatever 
was  before  imperfect.  The  agreement  that  Dun- 
ham should  surrender  his  contract  in  order  that 
ttie  trade  with  Oordj  might  be  made,  evidently 
meant  no  more  than  this:  that  he  shonld  give 
up  the  contract  and  make  no  further  claim  un- 


der it  It  IB  not  at  all  likely  that  the  word  'ear- 
render*  was  used  or  understood  by  the  parties 
in  any  technical  sense.  Dunham  was  to  permit 
Sullivan  to  dispose  of  his  interest  in  the  laod. 
That  was  the  essence  of  the  agreement,  and  it 
had  been  complied  with.  By  bis  consent  in  th>' 
first  place  to  what  Sullivan  proposed,  and  hi.i 
acquiescence  afterwards,  he  has  precluded  him- 
self from  asserting  any  farther  rights  under  tbc 
contract." 

In  the  case  at  bar.  Instead  of  handing  his 
contract  to  Dunn,  Minnie  asserted  (falsely, 
as  it  now  appears)  that  he  bad  lost  or  mis- 
laid the  same.  See,  also.  Miner  v.  Boynton. 
129  Mich.  684,  89  N.  W.  336.  It  Is  finally 
asserted  on  behalf  of  plaintiff  that.  Inasmuch 
as  the  contract  from  Dunn  ran  to  Minnie  and 
wife,  Minnie  alone  could  not  surrender  the 
same;  citing  Bauer  v.  Long,  147  Mich.  351, 
110  N.  W.  1050,  US  Am.  St  Rep.  552,  U  Ann. 
Cas.  86.  Under  the  facts  disposed  in  this 
case,  we  think  It  fair  to  assume  that  Minnie 
in  the  transaction  acted  for  himself  and  bis 
wife.  They  bad  abandoned  the  farm  several 
months  before  the  transaction  in  question; 
had  paid  nothing  upon  either  the  $800  mort- 
gage, the  Dunn  contract,  or  the  taxes. 

[4]  It  is  unnece«[pary,  however,  to  pa.<!s 
upon  this  question,  as  It  was  not  raised  In 
the  court  below,  and  therefore  should  not  be 
copsldered  In  this  court  Oleason  v.  Stone, 
200  Mich.  187,  166  N.  W.  861.  and  Ward  v. 
Carey,  20O  Mich.  217, 166  N.  W.  952. 

We  think  it  quite  clear  from  a  perusal  of 
this  record  that  plaintiff,  after  he  discovered 
that  the  Lobes  mortgage  was  discharged,  con- 
ceived the  idea  of  acquiring  the  farm  in  ques- 
tion for  the  amoimt  of  Minnie's  debt  to  blm, 
plus  ?75  apparently  due  to  Dunn.  In  further- 
ance of  this  design  he  obtained  surreptitious 
possession  of  the  place;  maintained  posses- 
sion by  force,  and  thereafter  Invcriied  the  aid 
of  a  court  of  equity  to  protect  him  therein. 
Aa  was  said  In  the  case  of  ToL,  A.  A  &  >'. 
Mich.  Ry.  V.  Det.,  U  &  N.  R.  R.,  61  Mich.  9, 
27  N.  W.  715: 

"It  needs  no  discussion  to  show  that  an  in- 
junction against  a  party's  holding  his  own  pos- 
session is  the  same  thing  as  turning  him  out  of 
possession,  and  is  utterly  illegal  before  final  de- 
cree." 

[S]  Here  defendant  was  In  such  possession 
of  the  property  as  Its  character  and  condi- 
tion required,  and  plaintiff's  Invasion  thereof 
was  clearly  unwarranted,  and  In  our  opinion 
in  bad  faith.  Plaintiff  by  bis  acts  has  vio- 
lated tbe  cardinal  principle  of  equity  Juris- 
prudence, that  be  who  seeks  equity  must 
come  into  court  with  clean  hands. .  For  this 
reason  alone  bis  bill  should  be  dismissed. 

The  decree  Is  affirmed. 
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GABAZEWSKI  y.  WDRM.     (No.  19.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Evidence   «=5»582(3)  —  Oomfetbnct  —  Bti>- 
xoQBAPHEB's  Notes. 

A  stGnograpber's  notes  of  testimony-  at  a 
former  trial  are  not  evidence,  being  neither  read 
over  to  nor  signed  b;  the  witnesses,  and  having 
no  greater  efficacy  than  those  taken  by  other 
persons,  and  in  the  absence  of  an  affidavit  by  the 
stenographer,  or  other  evidence  of  genuineness, 
is  mere  hearsay. 

2.  Nkw  Tbiai,  «s98&— Gbouhds— Newlt  Dis- 

covEBED  Evidence. 
A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidonce  is  not  regarded  with 
favor;  the  policy  of  the  law  being  to  require  of 
parties  care,  diligence,  and  vigilance  in  securing 
and  presenting  evidence. 

3.  Trial  «=»252(21>  —  Instbuotionb  —  Evi- 
dence. 

In  a  pedestrian's  action  for  injuries  in  being 
struck  by  defendant's  motor  truck  in  1910,  an 
instruction  that,  if  plaintiff  had  been  injured  in 
another  accident  "in  April  or  March,  1917,"  and 
concealed  it,  such  concealment  might  be  consid- 
ered as  to  the  weight  of  the  testimony,  was 
properly  refused,  in  the  absence  of  evidence  that 
plaintiff  was  injured  at  such  time. 

4.  Damages   ®=»216(1)— Insteuctions— Pobm. 

In  a  pedestrian's  action  for  injuries  in  being 
struck  by  defendant's  motor  truck,  where  pre- 
existing injuries,  due  tq  a  former  accident,  were 
sought  to  be  shown,  an  instruction  that  such  in- 
juries could  not  be  considered,  unless  they  "are 
of  the  same  character  as  the  injuries  for  which 
he  is  suing,"  was  not  misleading,  on  account  of 
the  use  of  the  word  "character." 

Error  to  Circuit  Court,  Wayne  County; 
Barry  J.  Dingeman,  Judge. 

Action  by  Andrew  Garazewskl  against 
Otto  A.  Wurm.  Judgment  for  plaintiff,  and 
defendant  brings  error.,-  Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
KUHN,  BIRD,  MOOBE,  STEBRE,  BROOKE, 
FELLOWS,  and  STONE,  JJ. 

Guy  W.  Moore,  and  Hal  P.  Wilson,  both  of 
Detroit,  for  appellant. 

Clarence  P.  Mllligau,  of  Detroit,  for  ap- 
pellee. 

STONE,  J.  By  his  declaration  and  testi- 
mony the  plaintiff  herein  claims  that  he  was 
Injured  on  April  4,  1916,  by  a  motor  truck 
belonging  to  the  defendant  and  being  driven 
by  his  servant;  that  at  the  time  the  plain- 
tiff was  walking  on  the  public  sidewalk  on 
the  north  side  of  Hendrlc  street,  at  or  near 
the  Intersection  of  the  East  Grand  boulevard 
and  Hendrlc  street.  In  the  dty  of  Detroit; 
that  the  motor  truck  was  operated  in  snch  a 
careless  and  negligent  manner  that  It  was 
steered  and  driven  from  the  roadway,  over 


the  curbstone,  and  onto  the  pnbllc  sidewalk, 
striking  the  plaintiff  with  great  force  and 
violence,  before  he  had  time  to  reach  a  place 
of  sdfety,  knocking  him  down,  and  crushing 
his  left  foot,  and  injuring  his  left  knee;  that 
he  was  severely  and  permanently  Injured  In 
his  left  foot  and  ankle;  that  by  reason  of 
the  said  Injury  he  was  for  a  number  of  weeks 
laid  up  and  kept  from  his  work,  which  was 
that  of  a  body  maker  In  the  employment  of 
the  Packard  Motor  Company;  that  he  was 
unable  to  earn  his  former  wages  by  reason 
of  the  Injury;  that  he  suffered  great  pain, 
and  had  Incurred  a  doctor's  bUl,  and  had  by 
reason  of  said  Injury  a  stiff  ankle.  The  plain- 
tiff Is  a  Pole,  and  he  testified  through  an 
Interpreter.  His  testimony  was  corroborated 
by  other  witnesses,  who  claimed  to  have  be«i 
present  at  the  time  of  the  Injury.  There 
was  also  medical  testimony  as  to  the  nature 
and  permanency  of  the  injury. 

On  behalf  of  the  defendant,  the  driver  of 
the  truck  testified  that  the  plaintiff  was  not 
hit  at  aU,  or  injured  in  any  manner.  The  trial 
took  place  In  May,  1918.  Upon  the  cross- 
exaroinatl<m  of  the  plaintiff  he  testified  as 
follows: 

"Q.  Have  yon  ever  bad  an  accident  before  this 
time?  A.  He  says,  'I  don't  think,  if  a  person 
cuts  his  finger,  or  something  like  this,  that  a 
person  can  live  without  it.' 

"Q.  Did  yon  ever  have  a  street  car  accident? 
▲.  7es. 

"Q.  How  long  ago  did  you  have  your  street 
car  accident?  A.  Several  years  ago.  It  would 
be  three  or  four  years  ago. 

"Q.  And  who  was  your  doctor  in  that  case? 
A.  Different  doctors ;   whichever  one  I  could  get. 

"Q.  Dr.  Griffith?  A.  No.  He  says  it  was  a 
different  doctor.  Tall  fellow ;  altogether  differ- 
ent doctor. 

"Q.  And  you  were  thrown  as  yon  were  getting 
off  the  car,  were  you?  A.  The  car  just  started 
and  I  fell  down. 

"Q.  Fell  down  on  the  street,  did  you?  A.  On 
the  street. 

"Q.  And  bow  long  were  you  laid  up  from  that 
accident?    A.  Several  weeks  I  was  sick. 

"Q.  Did  you  ever  have  a  lawsuit  with  the  De- 
troit United  Railway  on  that  case?    A.  Yes. 

"Q.  Who  was  your  lawyer  in  that  case?  (Ob- 
jected to  by  plaintiffs  counsel  as  incompetent 
and  immaterial,  and  the  objection  sustained.) 

"Defendant's  Counsel:  If  your  hmor  please, 
it  is  nearly  time  for  adjournment,  and  these 
things  have  developed,  and  I  know  nothing  of, 
and  I  would  like  to  have  until  this  aftemooa 
to  look  Into  the  matter. 

"The  Court:  Be  back  in  your  places  at  2 
o'clock,  gentlemen.". 

At  2  o'clock  p.  m.  the  cross-examination 
was  resumed  as  follows: 

"Q.  As  a  matter  of  fact,  your  street  car  ac- 
cident occurred  on  Friday,  the  26th  day  of  Feb- 
ruary, 1915^  did  it  not?  A.  I  do  not  remember 
the  dates. 

"Q.  Well,    it   happened    In    February,    1915, 
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didn't  it?  A.  With  this  last  accident,  now,  my 
memory  ia  so  that  I  cannot  recollect  things. 

"Q.  Well,  at  that  time,  did  you  then  and  there 
sustain  a  fracture  of  the  ribs  on  the  right -side? 

"Plaintiff's  Counsel:  Just  a  moment.  I  ob- 
ject to  this.  I  object  to  any  questions  along  this 
line,  unless,  if  the  court  please,  the  only  relevan- 
cy that  any  other  injury  that  he  got  might  have, 
in  this  case,  would  be  that  he  was  claiming  in 
this  case  f6r  some  injury  which  he  sustained  on 
another  occasion.  Now,  unless  the  counsel  is 
going  to  show  to  the  court  that  the  injury  which 
he  claims  in  this  case  was  due  to  some  other  ac- 
cident, I  object  to  any  examination  along  those 
lines.  I  think  we  are  entitled  to  know  whether 
he  intends  to  do  that. 

"Defendant's  Counsel:  If  your  honor  please, 
we  are  going  to  show  that  he  claims  to  have 
been  well  before  this  accident,  this  street  car  ac- 
cident, and  that  as  the  result  of  this  street  car 
accident  he  was  permanently  incapacitated  for 
work.  Those  injuries  were  permanent,  and  that 
he  could  not  work  as  a  result  of  these  permanent 
injuries  at  that  time.  In  other  woi-ds,  we  think 
we  have  a  right  to  show  that  he  did  not  come  in 
here  a  well  man,  according  to  the  declaration  in 
this  case. 

"The  Court:  Well,  I  will  take  the  testimony. 
(Question  read  to  the  witness.)  A.  I  was  in- 
jured on  the  right  side;   right  side  in  my  hips. 

"Q.  Causing  continued  and  great  pain  in  the 
side  upon  inhalations  and  deep  breathing?  A. 
There  is  nothing  about  me  since.  I  am  all  right 
now, 

"Q.  And  did  you  tell  the  court  that  that  was 
a  permanent  affliction,  l)ecause  of  adhesions  of 
the  pleura  and  the  ribs?    A.  I  do  not  remember. 

"Q.  And  that  yon  received  a  severe  concussion 
of  the  right  ear  dram,  of  a  permanent  nature? 
A.  I  can  hear. 

"Q.  And  do  you  say  that  your  injuries  from 
the  street  car  accident  were  permanent,  and  will 
always  prevent  said  plaintiff  from  engaging  in 
hard  manual  labor,  and  permanently  impair  his 
health  and  strength?    A.  I  don't  remember. 

"Q.  And  did  yon  tell  the  court  that  you  were 
permanently  hurt,  crippled,  and  injured?  A.  I 
say  that  I  cannot  remember  distinctly  now. 

"Q.  And  that  you  had  to  go  to  the  hospital? 
A.  Yes,  naturally,  when  I  was  hurt,  I  said  that. 

"Defendant's  Counsel:   I  think  thaf  s  aU." 

Later  the  plaintifC  was  recalled  and  testi- 
fied as  follows: 

"Q.  Mr.  Interpreter,  will  you  ask  the  plaintiff, 
after  the  street  car  accident,  how  long  it  was 
before  he  returned  to  the  Packard  Motor  Car 
Company?  A.  It  was  some  time,  I  exactly 
don't  remember,  maybe  four,  maybe  five,  month* 
afterwards. 

"Q.  When  you  returned,  what  condition  were 
you  in?    A.  I  was  not  feeling  just  exactly. 

"Q.  Well,  were  you  better,  able  to  work,  as 
you  did  before?  A.  Work,  and  I  was  strong 
enough  to  work." 

Counsel  for  defendant,  among  other  things, 
requested  the  court  to  diarge  the  jury  as 
follows: 

"Fourth.  I  charge  you  that,  if  you  find  that 
the  plaintifF  was  injured  in  April  or  March, 
1917,  and  concealed  that  fact  from  you,  then 
you  may  consider  the  fact  of  such  concealment 


in  determining  the  weight  to  which  his  testi- 
mony is  entitled." 

"Ninth.  I  charge  you  that  under  his  oath  it 
was  the  duty  of  the  plaintiff  to  disdoae  to  yon 
every  cause,  fact,  and  condition  bearing  on  the 
extent  of  his  disability. 

"Tenth.  I  charge  you  that  the  willful  conceal- 
ment of  other  disabling  injuries,  if  you  so  find, 
with  an  intent  to  charge  tliis  defendant  therefor, 
is  fraud." 

Neither  of  the  above  requests  to  charge 
was  given.  The  case  was  submitted  to  the 
Jury  in  a  very  full  and  dear  charge.  In  which, 
referring  to  witnesses  generally,  the  f<dlow- 
ing  language  was  used: 

"Yon  have  the  right  to  say  and  ask:  Has  this 
witness,  in  telling  his  story,  been  fair  and  frank, 
or  has  he  tieen  elusive,  trying  to  avoid  direct 
answers  to  questions?  Has  he  tried  to  conceal, 
rather  than  to  tell  fully  and  fairly  all  of  the 
facts?  Is  the  witness  interested  in  the  outcome 
of  the  case,  or  is  be  a  disinterested  witness?  If 
interested,  has  he,  notwithstanding  any  such  in- 
terest, beei^  entirely  frank  and  truthful,  or  has 
his  interest  biased  him  antf  colored  his  testimo- 
ny? Oniese  are  the  right  consideTations  which 
should  be  home  in  mind  when  yoa  come  to  pass 
upon  the  relative  value  and  weight  of  the  testi- 
mony of  each  of  the  witnesses,  for  you  have  to 
plant  your  verdict  upon  what  yon  find  the  truth 
to  be.    •    ♦    • 

"(Now,  gentlemen,  if,  after  a  fair  considera- 
tion of  the  case,  you  determine  that  the  plain- 
tiff is  entitled  to  recover,  then  another  phase 
of  the  case  arises  for  your  consideration;  and 
in  this  connection  I  charge  you  that  the  courts 
are  open  to  redress  injuries,  and  i>er8ons  have 
a  perfect  right  to  sue  for  injuries,  sustained  at 
the  hands  of  others,  one  or  more  times,  and  the 
fact  that  the  plaintiff  was  injured  before  the 
present  accident  has  no  bearing  whatever  on  his 
right  to  recover  in  this  case,  unless  the  injuries 
sustained  in  some  other  caso  are  of  tho  same 
character  as  the  injuries  for  which  he  is  suing 
in  the  present  case.) 

"Now,  in  approaching  the  question  of  damages 
in  this  case,  if  you  come  to  it,  you  should  bear 
in  mind  that  it  is  the  purpose  of  the  law,  in 
awarding  damages,  to  award  full,  fair,  adequate 
compensation  for  any  and  all  injuries  growing 
out  of  the  accident  complained  of.  The  purpose 
of  awarding  damages  is  not  to  punish  the  de- 
fendant. No  such  theory  as  that  at  all  should 
occupy  any  juror's  mind  when  he  considers  the 
qnestion  of  awarding  just  and  proper  damages. 
Bat  the  rule  of  damages  is  to  award,  as  nearly 
and  fully  as  money  can,  each  and  every  injury 
for  which  the  jury  find  the  defendant  to  have 
been  responsible.  Approaching  this  phase  of  the 
case,  if  yon  come  to  it,  in  tiiat  spirit,  what  are 
the  elements  that  you  may  rightiy  consider,  if 
you  determine  that  the  plaintiff  is  entitled  to 
damages? 

"First,  let  me  say  to  you,  gentlemen  of  the 
jury,  that  no  damages  can  be  assessed  against 
this  defendant  because  of  any  injuries  which  the 
plaintiff  may  have  sustained  in  any  accident  oth- 
er than  the  one  in  question  in  this  case. 

"Excluding,  then,  any  damages  of  the  nature 
just  suggested,  you  should  ascertain  the  extent 
of  any  injury  growing  directly  and  necessarily 
out  of  this  accident." 
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The  trial  resalted  In  a  verdict  and  judg- 
ment for  tbe  plaintiff  for  $2,500  damages  and 
costs  of  suit.  The  defendant  made  a  motion 
for  a  new  trial,  upon  the  following  grounds: 

(1)  That  the  verdict  was  excessive. 

(2)  That  on  or  about  October  4,  1916,  or 
six  months  after  this  claimed  Injury,  plain- 
tiff. In  a  suit  against  the  Detroit  United  BaU- 
way,  testified  in  the  court  as  follows:  (Here 
follows  alleged  testimony  of  plaintiff  in  suit 
against  tbe  Detroit  United  Ballway.) 

(3)  That  In  the  instant  case  plaintiff's  wit- 
nesses testified  that  by  September,  1915,  be 
bad  entirely  recovered  from  those  former 
injuries,  and  plaintiff  testified  that  be  was 
off  work,  by  reason  of  this  accident,  five 
weeks  in  tbe  spring  of  1916;  that  he  Imd 
lost  60  or  70  days'  time;  tliat  bis  pay  was  re- 
duced, Instead  of  Increased;  and  tbat  Dr. 
Griffith  was  not  a  witness  for  blm. 

(4)  That  In  plalntlfTs  Detroit  United  BaU- 
way  trial  Dr.  Griffith  testified  as  follows: 
(Here  followed  the  alleged  testimony  of  Dr. 
orlffith  In  the  case  against  the  Detroit  United 
Railway.) 

(5)  That  the  plaintiff,  and  bis  doctors  in 
this  case,  bare  in  another  court  testified  that 
plaintiff,  at  least  six  months  after  this 
claimed  accident,  was  still  permanently  dis- 
abled, deafened,  and  suffering  a  hip  Injury 
which  he  was  trying  to  cure,  that  the  doctor 
was  trying  to  keep  down  tbe  Inflammation  of 
the  pleura,  and  that  all  these  injuries  were 
tbe  result  of  said  former  accident. 

(6)  That  plaintiff  claimed  In  this  trtal  that, 
^ben  this  defendant  Injured  blm,  the  plain* 
tiff  was  then  a  well  man ;  whereas,  plaintiff 
was  not  well,  and,  when  be  described  his 
condition  to  the  former  jury,  bad  forgotten 
all  about  this  claimed  accident. 

(7)  That  plaintiff  bad  attempted  fraud  on 
this  defendant;  that  be  knew  or  was  ad- 
vised tbe  proof  of  a  former  continuing  injury 
would  decrease  bis  verdict.  If  any ;  therefore, 
that  proof  was  missing. 

(8)  That  proof  of  the  former  testimony  of 
plaintiff  and  his  doctor  would  render  a  dif- 
ferent result  probable. 

An  examination  of  the  affidavit  in  support 
of  this  motion  falls  to  show  where,  or  of 
whom,  tbe  alleged  former  testimony  was 
obtained.  There  Is  no  proof  of  its  accuracy, 
or  that  such  testimony  was  ever  given  by  tbe 
plaintiff  or  by  Dr.  Griffith.  Tbe  affidavit  In 
support  of  tbe  motion  simply  states: 

"That  he  [deponent]  was  so  bnsUy  engaged  in 
the  trial  of  this  case  that  he  had  no  opportuni- 
ty to  secure  the  testimony  of  plaintiff,  and  his 
doctor,  until  after  the  trial." 

[1]  We  infer,  from  the  brief  of  appellant's 
counsel,  that  it  is  claimed  that  such  alleged 
testimony  was  found  In  tbe  court  stenogra- 
pber's  notes  of  the  former  trial.  But  we 
liave  repeatedly  held  that  a  stenographer's 
notes  of  testimony  are  not  original  evidence, 
being  neither  read  over  to,  nor  signed  by,  the 


witness,  and  have  no  griiater  efficacy  tUan 
those  taken  by  the  judge,  or  by  any  other 
person.  Barker  v.  Hebbard,  81  Mich.  267,  45 
N.  W.  064;  Toohey  v.  Plummer,  69  Jilch. 
845,  860,  87  N.  W.  297.  See  collection  of 
cases  upon  tbia  subject  in  Merrill  t.  Lelsen- 
ring,  166  Mich,  at  page  227,  131  N.  W.  S3& 

In  tbe  absence  of  the  affidavit  of  tbe  ste- 
nographer, or  some  other  evidence  of  the  ac- 
curacy and  goralneness  of  sndi  alleged  tes- 
timony, it  was  merely  hearsay. 

The  motion  for  a  new  trial  was  denied  up- 
on this  ground  on  its  merits,  and  in  bis  rea- 
sons for  denying  tbe  motion  tbe  learned  dr- 
cnit  judge  said: 

'In  the  trial  of  the  case  at  bar,  defendant  was 
permitted  to  introduce  the  declaration  filed  in 
the  cage  against  the  railway  company,  and  plain- 
tiff was  cross-examined  as  to  the  injuries  and 
claims  made  by  him  in  the  previous  action.  Tbe 
prooti  in  the  case  at  bar  were  closed  on  Friday 
afternoon,  and  at  counsel's  request  the  cause 
was  continued  until  the  following  Monday  for 
argument  and  submission  to  the  jury.  On  Mon- 
day counsel  for  defendant  asked  leave  to  reopen 
the  case  to  introduce  farther  testimony;  the  case 
was  reopened,  and  a  witness  testified  on  behalf 
of  defendant  as  to  certain  matters  not  material 
to  this  inquiry.  No  request  was  then  made,  or 
at  any  time  during  the  trial,  for  an  opportunity 
to  secure  the  testimony  in  the  street  railway 
case,  nor  was  any  claim  made  that  any  attempt 
had  been  made  to  secure  the  same,  or  that  it 
was  desirable  to  have  it.  No  sufficient  showing 
is  now  made,  in  my  judgment,  to  warrant  the 
court  in  setting  aside  this  verdict  upon  this 
ground,  especially  in  view  of  the  fact  that  the 
alleged  newly  discovered  evidence  would,  at 
most,  be  merely  cumulative." 

Tbe  court,  however,  held  that  the  judg- 
ment was  excessive,  and  required  tbe  plain- 
tiff to  remit  $1,000  as  a  condition  of  denying 
tbe  motion.  That  amount  was  remitted,  and 
the  judgment  stands  for  $1,500  damages. 

[2]  Defendant's  counsel  failed  to  except  to 
the  denial  of  the  motion  for  a  new  trial,  and 
application  has  been  made  to  this  court  to 
remand  tbe  record  for  resettlement  of  the 
bill  of  exceptions,  In  order  that  defendant 
may  reduce  to  writing  and  file  an  exceptl<Hk 
to  the  refusal  to  grant  such  motion.  Without 
discussing  the  wisdom  of  tbe  practice  here 
proposed,  it  Is  sufficient  to  say  that  in  our 
opinion  sucb  proposed  exception  would  be  un- 
availing, for  tbe  reason  already  stated,  and 
tor  tbe  reasons  stated  by  tbe  circuit  judge. 

"A  motion  for  a  new  trial,  upon  the  ground  of 
newly  discovered  evidence,  is  not  regarded  with 
favor.  The  policy  of  the  law  is  to  require  of 
iwrties  care,  diligence,  and  vigilance  in  securing 
and  presenting  evidence."  Canfield  v.  City  of 
Jackson,  112  Mich.  120,  70  N.  W.  444. 

* 
This  case  has  been  referred  to  many  times 
with  aK>roval,  as  an  examination  of  Sbep- 
ard's  Michigan  Citations  will  show.  The  dr^ 
cult  judge  reached  tbe  correct  conclusion  oa 
tbe  motion. 
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[3]  The  case  Is  here  npon  errors  assigned 
by  the  defendant.  The  first  error  assigned  is 
that  the  court  erred  in  refusing  to  give  the 
three  requests  to  charge  above  set  forth.  The 
fourth  request  was  properly  refused,  for  the 
reason  that  there  was  no  evidence  that  the 
plaintiff  was  injured  in  "April  or  March, 
1917." 

The  state  of  the  record,  as  it  appeared  up- 
on the  trial,  did  not  Justify  the  givtog  of  the 
ninth  or  tenth  request.  The  charge  upon  the 
subject  of  the  credibility  of  witnesses  was 
sufBcient  to  cover  the  case  as  presented  by 
the  evidence. 

[4]  The  second  assignment  of  error  is  that 
the  court  erred  in  charging  the  jury  in  the 
language  embraced  in  the  parenthesis,  above 
set  forth,  and  the  court  is  criticized  for  using 
the  words: 

"Unless  the  injuries  sustained  in  some  «ther 
case  are  of  the  same  character  as  the  injuries 
for  which  he  is  suing  in  the  present  case." 

Taking  the  charge  as  a  whole,  it  is  evident 
that  the  trial  court  used  the  word  "cbarao- 
ter"  In  the  sense  of  kind,  sort,  or  nature, 
which  was  permissible,  and,  when  taken  in 
connection  with  the  language  immediately 
following,  we  think  was  understood  by  the 
jury,  and  was  not  erroneous. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  below,  as  modified  upon 
the  motion  for  a  new  trial,  is  affirmed. 


TIPSON  v.  JEANNOT.     (No.  21.) 
(Supreme  Gonrt  of  Michigan.     Dec.  27,  1918.) 

1.  CouBTS  <8=»475(2,   3)— Probate   Coubts— 

JiTBISDICTION. 

Where  a  probate  court  has  assumed  juris- 
diction of  the  estate  of  a  deceased  person,  it 
has  exclusive  jurisdiction  as  to  matters  con- 
cerning that  estate,  which  it  can  properly  hear 
and  determine. 

2.  CoDBTS  iS=»201  —  Pbobate  Coubt— J  obis- 
diction. 

Where  a  postnuptial  settlement  was  made 
between  a  husband  and  wife  whereby  property 
rights  were  settled,  the  probate  court,  having 
jurisdiction  of  the  estate  of  the  deceased  wife, 
may  determine  the  rights  of  the  parties  to  the 
agreement  upon  the  final  hearing  as  to  the  dis- 
tribution of  the  estate. 

8.  Specific  PEBroBMANCB.  «=>82— Jubisdic- 
TioN— Grounds. 
In  a  suit  to  enforce  a  postnuptial  agreement 
between  husband  and  wife  settling  property 
rights,  equity  does  not  necessarily  have  juris- 
diction, where  no  fraud,  accident,  or  mistake  is 
alleged;  the  validity  of  the  agreelnent  being 
relied  on  and  not  attacked. 


4.  CovBTS    «s»475(2, 3)— Ghakcsbt   Coubts- 

JUBlaOIOTION  —  JUBISDICmON   ASSUICED  BT 

Pbobate  Court. 
Where  the  probate  coiurt  has  assumed  juris- 
diction of  the  estate  of  a  deceased  wife  and  has 
power  to  determine  the  rights  under  a  postnup- 
tial property  settlement  made  between  the  d<^ 
ceased  wife  and  her  husband,  the  circuit  court 
in  chancery  will  not  exercise  jurisdiction  to 
determine  such  rights  in  a  suit  to  specifically 
enforce  the  contract. 

Fellows,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kent  County, 
In  Chancery;  Willis  B.  Perkins,  Judge. 

Suit  by  AgneB  E.  Tlpsoa  against  Joseph 
O.  Jeannot  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  rendered. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORED  STBBRE,  BROOKE,  B'EL- 
liOWS,  STONEt  and  KDHN,  JJ. 

Chas.  G.  Tomer,  of  Grand  Rapids,  for  ap- 
pellant 

Hatch,  McAllister  &  Raymond,  of  Grand 
Rapids,  for  appellee. 


KUHN,  J.  The  plaintiff  brings  this  suit 
for  herself  and  in  behalf  of  the  other  sur- 
viving heirs  of  Florence  B.  Jeannot,  who  died 
at  Muskegon,  Mich.,  February  2,  1918.  Be- 
fore her  death  she  had  parted  from  her  hus- 
band, the  defendant,  Joseph  O.  Jeannot,  and 
a  bill  for  absolute  divorce  was  pending  In 
the  circuit  court  for  Kent  county.  In  Octo-. 
ber,  1913,  the  parties  entered  into  the  fol- 
lowing postnuptial  agreement: 

'"Riia  agreement,  made  and  entered  into  bj 
and  between  Florence  Jeannot,  of  Grand  Bap- 
ids,  Michigan,  party  of  the  first  part,  and  Jos- 
eph O.  Jeannot,  <i  Grand  Rapids,  Michigan, 
party  of  the  second  part,  witnesseth: 

"Whereas,  the  said  parties  to  this  agreement 
are  husband  and  wife  and  unhappy  differences 
have  arisen  between  them  which  they  have  been 
unable  to  harmonize  and  which  have  resulted  in 
said  Florence  Jeannot  filing  a  bill  of  complaint, 
in  the  circuit  court  for  the  county  of  Kent,  in 
chancery,  against  the  said  Joseph  O.  Jeannot 
as  defendant,  praying  for  an  order  requiring  the 
said  Joseph  O.  Jeannot  to  support  her,  the  said 
Florence  B.  Jeannot,  which  said  suit  is  now 
pending  In  said  court,  and  divers  proceedings 
have  been  had  and  taken  therein  and  various 
orders  have  been  made  in  relation  thereto ;  ao  I, 

"Whereas,  the  said  Florence  Jeannot  is  the 
owner  of  certain  real  estate  situate  in  the  City 
of  Muskegon,  Michigan,  and  the  said  defendunt, 
Joseph  O.  Jeannot,  is  the  owner  of  certain  per- 
sonal property  and  a  business  situate  at  Grand 
Rapids,  Michigan ; 

"Whereas,  certain  negotiations  have  been  en- 
tered into  by  and  between  the  counsel  for  the 
respective  parties  in  behalf  of  said  parties  for 
a  settlement  and  adjustment  of  all  their  prop- 
erty rights,  which  negotiations  have  finally  cul- 
minated in  the  making  of  this  agreement  be- 
tween said  parties  in  rdation  thereto; 
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"Nov,  therefore,  for  the  purpose  of  settling 
all  of  the  property  rights  between  the  said  par- 
ties hereto,  it  is  hereby  agreed  to  by  and  be- 
tween the  said  parties,  and  the  said  Joseph  O. 
Jeannot,  party  of  the  second  part,  does  hereby 
agree  to  pay  to  said  B^orence  Jeannot,  party 
of  the  first  part,  the  sum  of  eleven  hundred  and 
fifty  dollars  ($1,150),  in  the  following  manner, 
to  wit,  fifty  dollars  ($50)  on  the  15th  day  of 
November,  1913,  and  the  sum  of  thirty  dollars 
($30)  or  more,  on  the  15th  day  of  each  and 
every  month  thereafter  until  the  full  sum  of 
eleven  hundred  and,  fifty  dollars  ($1,150)  is  paid, 
and  the  said  Florence  Jeannot  does  hereby  agree 
to  accept  the  forexoing  provision  so  made  for 
her  of  eleven  hundred  and  fifty  dcdlarft  ($1,150) 
in  full  settlement  of  any  and  all  rights  that 
she  may  have  upon  the  said  Joseph  O.  Jean- 
not, for  support  and  maintenance,  and  does 
hereby  release  him  from  all  obligations  of  her 
support  and  maintenance  hereafter,  and  In  full 
settlement  of  all  moneys  loaned  and  due  from 
said  second  party  to  first  party,  and  does  hereby 
accept  the  same  in  full  settlement  of  any  and 
all  alimony,  solicitor's  fees  and  other  allow- 
ances growing  out  of  the  suit  now  pending  be- 
tween said  parties,  and  does  hereby  release  any 
and  all  dower  rights  which  she  now  has,  or  may 
hereafter  have  in  any  property  of  the  said  Jos- 
eph O.  Jeannot,  and  each  of  said  parties  do 
hereby  release  any  claims  which  they  have, 
or  may  hereafter  have,  in  or  to  the  property  of 
the  other,  and  in  case  either  of  said  parties 
hereto  shonld  at  any  time  make  application  for 
divorce  from  the  other  the  foregoing  provisions 
shall  be  in  lieu  of  any  and  all  permanent  and 
temporary  alimony  or  expenses  that  may  be  in- 
curred therein,  it  being  the  intention  by  this 
agreement  to  settle  aU  property  rights  between 
said  parties  and  to  make  full  provision  for  the 
support  and  maintenance  of  first  party  and  to 
release  said  second  party  from  all  obligations 
in  relation  thereto. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  this  15th 
day  of  October,  A.  D.  1013. 

"Florence  Jeannot       [L.  S.] 
"Joseph  O.  Jeannot.    [L.  S.]" 

No  will  was  found,  and  it  is  asRuroed  that 
the  deceased  died  Intestate,  leaving  certain 
real  estate  and  other  property,  located  In  the 
city  of  Muskegon,  of  the  valne  of  $6,000  and 
upwards.  Soon  after  her  death,  the  defend- 
ant, Joseph  O.  Jeannot,  was  appointed  special 
ndmlnistrator  of  her  estate,  and,  haying  filed 
a  bond,  letters  of  administration  were  duly 
granted  to  him  by  the  probate  court  for  the 
county  of  Muskegon.  Thereafter  a  bill  was 
filed  by  the  plaintiff  in  the  circuit  court  for 
Kent  county,  in  chancery,  alleging,  substan- 
llally,  that  the  defendant,  as  surviving  hus- 
band, la  endeavoring  to  get  control  of  the  de- 
ceased wife's  property  through  proceedings  in 
the  probate  court  for  the  county  of  Muskegon, 
and  adcing  the  court  to  decree  that  the  above 
agreement  between  the  parties  was  in  full 
force  and  effect  and  binding  upoh  the  defend- 
ant. On  tile  filing  of  the  bill  a  temporary 
injunction  was  issued,  restraining  the  defend- 
ant— 

'from  attempting  to  claim  any  right  or  interest 
in  and  to  the  property  referred  to  in  a  certain 


agreement  dated  October  15,  1918,  made  be- 
tween Florence  Jeannot  and  Joseph  O.  Jean- 
not, which  constitutes  the  estate  of  Florence  B. 
Jeannot,  deceased." 

A  motion  to  dissolve  this  injunction  and 
dismiss  the  bill  of  complaint  was  made  by 
the  defendant  on  the  ground  that  there  la 
no  equity  In  the  bill  of  complaint;  that  the 
plaltitiffs  have  a  full,  adequate,  and  complete 
remedy  at  law;  that  the  circuit  court  for  the 
county  of  Kent,  In  chancery,  has  no  Jurisdic- 
tion; and  that  no  bond  was  filed  to  stay  the 
proceedings  at  law,  as  provided  by  statute.  _ 
before  the  injunction  was  Issued.  Tlie  only 
ground  argued  by  the  defendant's  counsel  in 
the  court  below  and  the  cmly  question  here 
presented  is  that  the  circuit  court,  la  chan- 
cery, bad  no  Jurisdiction  to  entertain  the 
case,  on  the  theory  that  the  questions  in- 
TOlved  are  questions  that,  under  the  statute, 
the  probate  court  of  Muskegon  county  had 
full  authority  and  power  to  adjudicate^  and 
that  that  court,  having  acquired  Jurisdiction, 
can  retain  It  until  the  rights  of  the  parties 
are  disposed  of.  With  this  contention  the 
circuit  judge  did  not  agree,  it  being  his  opin- 
ion that  a  court  of  equity  has  exclusive  Ju- 
risdiction to  enforce  specific  performance 
of  a  postnuptial  contract,  and  that  this  pro- 
ceeding In  no  way  interfered  with  the  right 
or  authority  of  the  probate  court  of  Muske- 
gon county  to  proceed  with  the  administra- 
tion of  deceased's  estate. 

[1, 2]  This  is  not  a  question  of  whether  the 
circuit  court,  in  chancery,  has  the  power  to 
construe  a  postnuptial  agreement,  which,  un- 
der the  authorities.  It  clearly  has,  but  rath- 
e;-  presents  the  question  whether  or  not, 
when  the  validity  of  the  agreement  Is  not 
questioned,  the  probate  court  has  a  right  to 
consider  the  agreement  in  making  an  assign- 
ment, and  also  whether,  in  order  to  sustain 
the  plaintiff's  claims  with  reference  thereto. 
It  was  necessary  to  bring  tlie  matter  into  the 
chancery  court.  The  probate  court  of  Muske- 
gon county,  having  assumed  Jurisdicticm  <rf 
the  subject-matter,  viz.,  the  estate  of  Florence 
B.  Jeannot,  deceased,  has  exclusive  Juris- 
diction with  reference  to  matters  concerning 
that  estate  which  Iti  can  properly  hear  and 
determine.  Brooks  v.  Hargrave,  179  Mich. 
136,  146  N.  W.  325.  The  question  then  is: 
Oan  the  probate  court  det^mine  the  rights 
of  the  parties  to  this  agreement?  In  my  opin- 
ion, it  can  clearly  do  so  upon  the  final  hear- 
ing as  to  the  distribution  of  the  estate.  The 
plaintiff  and  other  helns  of  the  deceased  can 
at  that  time  present  this  agreement,  and  the 
probate  court  can  then  determine  whether  or 
not  It  should  be  a  bar  to  the  defendant's 
claim  of  any  right  to  the  estate  of  the  de- 
ceased. In  the  recwit  case  of  In  re  Butts' 
Estate,  173  Mich.  504,  139  N.  W.  244, 
Mr.  Chief  Justice  Steere,  in  reviewing  the 
question  of  the  Jurisdiction  ot  the  probate 
court,  sold  the  following: 
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"In  view  of  tfae  peculiarities  and  restrictions 
neceasarily  appertaining  to  the  probate  courts, 
the  Liegislature,  in  the  same  section  by  which  it 
conferred  upon  said  court  jurisdictitKi  of  all 
matters  relating  to  settlement  of  estates,  also 
provided:  'That  the  jurisdiction  hereby  con- 
ferred shall  not  be  construed  to  deprive  the  cir- 
cuit court  in  chancery,  in  the  proper  county,  of 
concurrent  jurisdiction,  as  originally  exercised 
over  tlte  same  matters.'  Section  651,  1  Comp. 
Laws  (5  How.  Stat.  [2d  Ed.]  §  12099).      " 

"Under  our  probate  system,  this  section,  in  its 
entirety,  has  been  construed  to  give  the  chan- 
cery court  jurisdiction  only  where  an  adequate 
remedy  does  not  exist  in  tlie  probate  court,  and 
-to  declare  that  in  such  contingency  the  chan- 
cery court  docs  have  jurisdiction  to  exercise  its 
inherent  equity  powers,  amongst  which,  pe- 
culiarly within  its  province,  are  fraud,  acci- 
dent, and  mistake.  People  ▼.  Wayne  Oircuit 
Judge,  11  Mich.  393  (S3  Am.  Dec.  754) ;  Hol- 
brook  V.  Campatt,  22  Mich.  288;  Smith  v. 
Boyd,  127  Mich.  417  (86  N.  W.  953);  Nolan 
V.  Garrison,  156  Mich.  397  (120  N.  W.  977)." 

[3,  ♦]  No  question  Is  here  raised  by  the 
plaintiff  as  to  any  fraud,  accident,  or  mistake 
in  the  ezecutloa  of  the  instrument;  but,  on 
the  contrary,  she  la  seeking  to  sustain  It, 
and  therefore  It  is  not  one  of  those  situations 
peculiarly  within  the  province  of  equity,  so 
that  a  court  of  chancery  is  necessarily  called 
upon  to  esxercise  Its  Inherent  equity  iwwera. 
The  rule  seems  to  be  settled  that  the  chan- 
cery court  should  not  exercise  jurisdiction, 
when  an  adequate  remedy  exists  In  the  pro- 
bate court,  after  such  probate  court  has  ^- 
sumed  Jurisdiction  to  act  with  reference  to 
the  subject-matter. 

We  have  also  had  occasion  to  review  the 
power  of  the  probate  court  In  the  recent  case 
of  Brooks  v.  Hargrave,  supra,  where  It  waa 
said: 

"There  can  be  no  question  that  the  probate 
court  assumed  jurisdiction  of  the  subject-matter 
in  Controversy  when  the  will  was  ■  admitted  to 
probate  and  the  defendant  qualified  as  executor. 
It  does  not  lose  jurisdiction  until  the  estate  is 
finally  closed.  Having  assumed  jurisdiction,  it 
has  exclusive  jurisdiction,  and  no  other  court, 
save  an  appellate  one  which  subsequently  as- 
sumes to  act  in  the  matter,  should  proceed  fur- 
ther when  the  priority  of  jurisdiction  is  called 
to  its  attention.  E.  T.  Barnum  Wire  &  Iron 
Works  V.  Speed,  59  Mich.  272  (26  N.  W.  802, 
805)." 

▲  somewhat  similar  8ituatl<m  was  pre- 
sented to  the  court  in  Knapp  v.  Knapp,  96 
Midi.  474,  56  N.  W.  353,  where  a  case  was 
brought  by  an  heir  to  enforce  the  provisions 
of  a  separation  agreement  and  to  enjoin  the 
widow  from  claiming  a  distributive  share  In 
her  husband's  personal  property.  In  that 
case  Mr.  Chief  Justice  Hooker,  speaking  for 
the  court,  said: 

"Without  saying  that  equity  cannot  entertain 
such  a  case  as  this,  we  feel  that  there  is  little 
excuse  for  bringing  it  here.  Our  law  (How. 
Stat.  {  5964)  gives  to  probate  courts  the  au- 


thority to  make  decrees  assignlnr  estates  to 
those  by  law  entitled  to  the  same.  This  would 
seem  to  confer  the  power  to  adjudicate  lietween 
contesting  claimants,  as  was  done  in  the  caw 
of  Jenka  v.  Trowbridge  EsUte,  48  Mich.  94  [11 
N.  W.  822].  In  the  present  case  the  complain- 
ant's bill  asks  a  decree  denying  to  the  d^endant 
a  hearing  in  the  forum  expressly,  provided  by 
law  for  such  cases."  ) 

See,  also,  Parkinson  y.  Parkinson,  139 
Mich.  630,  102  N.  W.  1002. 

I  am  of  the  opinion  that  the  trial  Judge 
should  have  dismissed  the'blU  of  complaint 
on  the  ground  that  tho  chancery  conrt  had 
no  Jurisdiction  to  proceed,  as  the  probate 
court  had  already  assumed  jurisdiction  with 
reference  to  the  subject-matter  in  contro- 
versy. 

The  decree  of  the  lower  court  will  be  re- 
versed, and  a  decree  entered  dismissing  the 
bill  of  complaint,  with  costs  to  the  appellant. 

OSTRANDER,  0.  J.,  and  BIRD,  MOORE. 
BROOKE,  STBEREl  and  STONE,  JJ.,  am- 
curred  with  KUHN,  J. 

FEIiLOWS,  J.    1  tMnk  it  Is  now  too  late 

to  deny  the  jurisdiction  of  a  court  of  equity 
to  entertain  a  hill  filed  for  the  spedflc  per- 
formance of  a  contract  entered  Into  by  hus- 
band and  wife:  See  Dakin  v.  Dakin,  97 
Mich.  2S4,  56  N.  W.  562 ;  Thompson  v.  Tuck- 
er-Osborn,  111  Mich.  470,  69  N.  W.  730;  Cbrr 
V.  Lyle,  120  Midi.  655,  86  N.  W.  14S;  Kon- 
dlnger  v.  Kundinger,  160  Mich.  630,  114  N. 
W.  408;  Phillips  v.  Phillips,  83  Mich.  259. 
47  N.  W.  110;  Koch  v.  Koch,  126  Mich.  187, 
85  N.  W.  455;  Carmlchael  v.  Carmldiael,  72 
Mich.  76,  40  N.  W.  173,  1  It  R.  A.  696,  16 
Am.  St  Rep.  628.  I  think  the  decree  should 
be  affirmed. 


STAFPAN  ▼.  CIGARMAKERS'  INTERNA- 
TIONAL UNION  OF  AMERICA. 
(No.  28.) 

(Supreme  Court  of  Midiigan.    Dec.  27,  1918.) 

iNSuaANCB  *=»755(3)— Labob  Unions— Fob- 
lEiTURE  OF  Membership— Estoppel. 
Where  a  member  of  a  dgarmakers'  local 
union  sul>ordinate  to  the  international  onion 
has  been  for  years  in  arrears  with  his  dues,  so 
as  to  be  liable  to  suspension,  but,  on  solidtation 
and  threats  of  suspension  by  the  local  nnion, 
has  paid  up  prior  to  his  death,  which  payments 
have  been  accepted  by  the  international  union, 
the  latter  is  estopped  from  setting  up  a  forfei- 
ture of  membership  as  a  defense  to  an  action 
by  the  widow  for  benefits. 

Ostcander,  O.  J.,  dissentiiig. 

Appeal    trom    Circuit-  Court,    Washtenaw 
County;   George  W.  Sample.  Judge. 

Action  by  Mary  E.  Staffan  against  the  Cl- 
garmakers'  International  Union  of  America. 
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From  a  Judgment  for  plaintiff,  defendant  a;^ 
peals.    AfiSrmed.  • 

Argued  before  OSTRANDBR,  G.  J.,  and 
KUHN,  BIRD,  MOOKEJ,  STBERE,  BROOKS, 
FELLOWS,  and  STONE,  JJ. 

A.  J.  Sawyer  and  H.  A.  Balaer,  botb  of 
Ann  Arbor,  for  appellant. 

Lehman  &  Usle  (Carl  A  Lehman  and  Les- 
lie W.  lisle),  of  Ann  Arbor  (Qeorge  J.  Burke, 
of  Ann  Arbor,  of  counsel),  for  appellee. 

BROOKE,  J.  Plaintiff  Is  the  widow  of 
Cbauncey  L.  Staffan.  Staffan  had  been  a 
member  of  the  defendant  Cigarmakers'  In- 
ternational Union  of  America  since  Septem- 
ber 15,  1894.  Be  died  October  11, 1917.  The 
defendant  Is  an  asaodatlon  for  the  ameliora- 
tion of  labor,  commonly  called  a  "Labor 
Union."  It  has  headquarters  In  the  dty  of 
Chicago  and  is  made  up  of  local  unions  main- 
tained aU  oyer  the  United  States,  Canada, 
and  Porto  Rico,  whose  members  are  engaged 
in  the  cigar  maldng  industry.  The  parent 
body  and  the  local  unions  of  which  it  is  made 
up  operate  under  a  constitution  which  the 
membeis  take  an  obligation  to  snpport.  Sec- 
tion 78  of  said  constitution  provides: 

"Any  member  other  than  retiring  card  hold- 
ers, owing  dues  or  assessments  for  eight  weeks 
or  more,  stands  suspended  from  benefits.  The 
death  benefit  shall  not  be  included  in  the  sus- 
pension from  benefit  in  eight  weeks'  arrearage. 
If  the  member  or  20  cents  dues  paying  members 
within  two  weeks  from  such  suspension'  places 
himself  within  the  eight-week  limit  and  remains 
within  such  limit  for  ninety  days  from  date  of 
suspension,  he  shall  be  restored  to  his  previous 
rights.  Failing  to  comply  with  the  above  be 
shall  stand  suspended." 

Section  144  is  as  follows: 

"Inclading  the  fifty  dollars  funeral  or  crema- 
tion expenses,  there  shall  be  paid  npon  the  death 
of  a  member  the  following  sums,  viz.:  If  the 
decedent  shall  have  been  such  member  continu- 
ously for  five  years  or  Idnger  period  lees  tiian 
ten  years  next  preceding  his  death,  the  sum  ol 
two  hundred  dollars.  If  the  decedent  shall  have 
been  such  member  continuously  for  ten  years 
or  longer  period  less  than  fifteen  years  next  pre- 
ceding his  death,  the  sum  of  three  hundred  and 
fifty  doUars.  If  the  decedent  shall  have  been 
such  member  continuously  for  fifteen  years  or 
longer  next  preceding  his  death,  the  sum  of  five 
hundred  and  fifty  dollars." 

Section  144b  is,  In  part: 

"Should  any  member  be  adjudged  incurably 
Insane  or  should  any  member  be  adjudged  in- 
sane and  committed  to  an  institution  for  the 
insane  and  there  remain  for  the  period  of  two 
years  and  it  shall  then  be  the  opinion  of  the 
officer  in  charge  of  such  member  that  such  in- 
sanity is  incurable,  then  the  amounts  above  pro- 
vided to  be  paid  in  case  of  the  death  of  such 
member  (except  the  fifty  dollars  funeral  or  cre- 
mation expenses)  shall  become  dne  and  payable 
as  in  case  of  such  member's  death." 


An  exhibit  taken  from  the  ledger'  of  the 
local  union  shows  that  Staffan  on  August  26, 
1916,  was  In  arrears  28  weeks ;  that  he  made 
payments  on  account  thereof  until  at  the  end 
of  1916  be  was  in  arrears  14  weeks.  During 
the  year  1917  he  made  payments  reducing 
his  obligation  so  that  on  June  23,  1917,  he 
was  less  than  8  weeks  in  arrears.  On  that 
date  the  exhibit  shown  that  he  was  dropped 
from  the  rolls  under  the  provisions  of  section 
144b,  above  quoted.  Staffan  having  been  a 
member  of  the  organization  for  upwards  of 
20  years,  plaintiff  was  entitled  to  be  paid 
the  sum  of  $560  under  the  provisions  of  sec- 
tion 144,  unless  the  fact  that  her  husband 
had  been  In  arrears  more  than  8  weeks  dur- 
ing the  year  1916  and  the  early  part  of  the 
year  1917  operated  to  defeat  her  claim. 

It  is  the  contention  of  defendant  that  the 
provisions  of  section  73  relative  to  suspension 
are  self-executing,  and  that  Staffan  was  au- 
tomatically dropped  from  the  rolls  under  the 
provisions  of  said  section  and  never  was  rein- 
stated under  the  provisions  of  section  67, 
which  follow: 

"Any  member  suspended  by  any  local  union 
can  be  reinstated  on  payment  of  $5,  which  may 
be  paid  in  five  weekly  installments,  or  all  at 
once,  at  the  option  of  the  union.  Bnt  he  shall 
forfeit  all  previous  rights  and  benefits,  and  be 
considered  the  same  as  a  new  initiate.  Bnt  this 
shall  not  be  so  construed  as  to  mean  the  invali- 
dation of  any  indebtedness,  local  or  internation- 
al, previously  Incurred.  Nor  shall  any  local  un- 
ion increase  or  diminish  the  fee  herein  set  forth 
for  the  reinstatement  of  any  suspended  mem- 
ber." 

John  B.  Kranlcb,  the  secretary  of  the  local 
branch  of  which  Staffan  was  a  member,  tes- 
tified that  the  last  payment  made  by  Staffan 
brought  him  within  the  8  weeks'  limit  fixed 
by  the  constitution.    He  further  testified: 

"At  the  time  he  was  committed,  I  wrote  for 
instructions,  and  they  told  me  what  entry  to 
make. 

"Q.  In  doing  that  you  did  not  intend  to  sus- 
pend Mr.  Staffan  from  the  union?  A.  By  the 
constitution  he  was  suspended. 

"Q.  Was  he  ever  before  the  local  union?  A. 
No,  bnt  if— 

"Q.  Was  he  ever  suspended'  by  the  local  un- 
ion? A.  No.  He  never  paid  the  back  dues 
without  being  urged.  I  went  to  see  him.  I 
didn't  really  say  to  him  he  would  have  to  pay 
up  or  I  would  have  to  drop  him,  bnt  he  finally 
did  make  it  all  up,  and  at  his  death  he  had  paid 
every  assessment  that  was  necessary  to  bring 
him  within  the  constitution;  he  paid  enough 
in  amount  to  make  30  cents  a  week. 

"Q.  I  believe  you  testified  he  was  never  sus- 
pended by  this  local  union?  A.  Be  never  was. 
If  we  suspend  a  man,  we  do  not  still  go  around 
eollecting  dues  from  him.  If  he  had  been  sus- 
pended under  section  67  of  our  eonsUtotion  he 
could  have  been  rdnstated  on  the  payment  of 
$6.  He  was  not  suspenaed  by  the  local  union; 
the  intematimial  union  does  the  suspending. 
No  matter  what  I  do,  I  could  pay  sick  benefits 
or  do  anything  I  have  a  mind  to,  use  up  all  the 
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funds;  but  when  the  financier  comes  around  he 
goes  over  all  the  books  and  checks  up  the  items, 
and,  if  there  are  any  sick  benefits  paid  or  dues 
collected  that  oughtn't  to  have  been,  he  checks  it. 

"Q.  Does  he  notify  the  member  th&t  he  is  sus- 
pended?  A.  Why,  yes. 

"Q.  Was  Staffan  ever  notified  that  he  was 
suspended?  A.  He  was  dead.  No  action  was 
taken  while  Staffan  lived. 

"Q.  He  paid  his  dues  to  the  local?    ▲.  Yes. 

"Court:  What  did  the  witness  testify  to  as 
to  the  custom? 

"Q.  The  financial  secretary  comes  around  how 
often?    A.  About  every  five  years. 

"Mr,  Balser:  He  testified  they  are  automati- 
cally suspended. 

"Q.  Did  other  members  ever  fall  behind?  A. 
Yes,  sir;  there  were  several  members  who  fell 
behind  and  were  suspended.  Staffan  was  never 
suspended. 

"Q.  Did  other  members  ever  fall  behind?  A. 
Xes,  sir:  There  were  several  members  who  fell 
behind  and  were  suspended.  Staffan  was  never 
suspended  by  the  local.  The  local  secretary  of 
this  organization  is  the  officer  upon  whom  is 
laid  the  collection  of  assessments  and  weekly 
dues.  It  is  one  of  my  duties  as  secretary  to 
collect  either  15,  20,  or  30  cents  from  each  mem- 
ber each  week,  and  any  assessment  which  may 
be  levied  by  the  C.  I.  U.  A.  That  money  is 
placed  in  the  bank  by  the  treasurer  and  is  drawn 
on  by  the  C.  I.  U.  A.,  and  money  which  Staffan 
paid  into  this  fund  from  lS9i  as  assessments 
and  benefits  were  drawn  the  same  as  the  money 
from  anybody  else.  He  was  never  suspended. 
I  do  not  know  just  what  day  it  was  I  saw 
Staffan  before  he  was  committed.  I  would  say 
about  a  week  before.  You  couldn't  talk  much 
of  anything  to  him  then;  he  did. all  the  talking. 
I  did  think  he  paid  the  50  cents  before  he  was 
committed.  He  paid  that  in  four  installments 
and  paid  it  off;  that  was  entirely  all  right. 
The  money  is  now  in  the  hands  of  th«  C.  I.  U. 
A.,  and  no  money  has  ever  been  returned  to  Mr. 
Staffan,  only  that  he  got  sick  benefit  under  the 
constitution." 

And  on  cross-examination: 

"A.  The  C.  I.  U.  A.  did  not  know;  they  have 
no  way  of  knowing.  The  C.  I.  TJ.  A.  had  no 
way  of  Imowing  until  after  Mr.  Staffau's  death 
that  Mr.  Staffan  had  ever  been  back  in  his 
dues.  On  page  125  it  is  shown  that  Staffan  was 
some  28  weeks  back  in  the  payment  of  his  dues, 
but  it  is  true  that  he  paid  along  until  he  caught 
up.  Th6  local  union  accepted  his  money,  so 
that  at  the  time  of  his  death  he  was  inside  the 
8-week  limit  or  period,  and  the  $2.61  that  he 
was  back  would  not  cut  any  figure  as  bearing 
on  the  claim  he  might  have  for  $550.  $500  of 
that  money  is  for  the  wife  and  $50  is  for  funeral 
expenses." 

Further  on  re-examination: 

"The  finandal  secretary  came  here  last  on 
October  17,  1917.  That  was  after  Staffan's 
death.  Before  that  he  was  here  about  1912.  I 
do  not  know  whether  Mr.  Staffan  was  b^ind  in 
his  dues  in  1912.  I  haven't  that  in  this  book. 
It  is  true,  members  get  bdiind  in  their  dues, 
and  I  go  around  and  touch  them  up.  We  have 
to  pay  the  local  assessment.  I  go  around  and 
collect  it  and  take  it  as  dues,  and  they  expect 
to  get  the  benefit  of  it. 


"Q.  And  yoo  lead  them  to  bdieve  they  will 
if  they  pay?  ^A.  I  am  not  trying  to  lead  any- 
body. I  suppose  I  might  have  told  Chauncey 
Staffan  that  he  would  better  hurry  up  and  pay 
up  or  I  would  suspend  him. 

"Q.  And  he  did  pay  up?   A.  He  paid  up. 

"Q.  And  got  within  the  limit,  and  all  the  sus- 
pending that  is  ever  done  is  done  by  the  local 
union?    A.  Well— 

"Q.  And  if  you  once  suspend  him  and  he 
wants  to  get  back  in,  it  costs  $5;  that  is  true? 
A.  Yes,  it  costs  him  $5  to  get  back;  bat  we  are 
governed  by  the  local  union.  It  would  not  make 
any  difference  to  me  personally  if  C%auncey's 
wife  got  the  money.  I  would  like  to  see  her 
get  it;  but  as  an  officer  of  the  union  I  cannot 
pay  it,  I  have  to  live  up  to  the  constitution  and 
see  that  it  is  enforced,  tinder  the  constitution, 
if  there  is  no  beneficiary  designated,  the  wife  is 
the  beneficiary,  and  Mrs.  Staffan  is  entitled  to 
this  benefit  if  it  ia  paid.  *  *  *  I  do  not  know 
whether  Staffan  was  ever  behind  in  his  dues 
prior  to  the  time  the  secretary  came  around  and 
before  in  1906  and  1907  when  he  was  sick;  1 
cannot  tell  what  happened  then.  I  was  at 
Howell.  Staffan  was  allowed  to  pay  up.  The 
money  was  taken  as  dues.  This  book  which  I 
hold  in  my  hand  is  a  daybook.  Exhibit  5.  Some 
of  the  entries  were  made  in  1906. 

"Q.  State  whether  or  not  that  book  shows 
whether  Chauncey  Staffan  was  behind  in  his 
dues  in  the  year  1906?  A.  It  does  not  show,  no. 
This  daybook  shows  he  paid  $6.60  dues. 

"Q.  If  he  had  been  up  in  his  dues,  he  would 
not  have  paid  that  much?  A.  No,  that  is  not 
quite  sure.  He  was  secretary  around  1906  be- 
fore the  last  time.  He  was  not  suspended,  but 
he  lost  bis  office  as  secretary.  He  continued  to 
pay  his  dues. 

"Q.  And  the  O.  I.  U.  A.  secretary  had  knowl- 
edge of  the  fact  he  was  behind?    A.  Why,  sure." 

Upon  an  examination  of  this  teetlmony,  we 
think  It  affirmatively  aj^ears  tliat  Staffan 
was  la  arrears  as  early  as  the  year  1906. 
It  appears  tbat  the  financial  secretary  of  the 
Supreme  Body  visited  the  locals  about  once  In 
five  years ;  that  be  was  bere  in  1917,  In  1912, 
and  presumably  in  1907.  The  visits  In  1907 
and  1912  occurred  after  Staffan's  delinquency 
In  1906,  and  the  secretary  of  the  Supreme 
Body,  according  to  the  testimony  of  Kranich, 
had  knowledge  of  such  delinquency.  It  fur- 
ther appears  tbat  during  the  years  1916  and 
1917  StafT.in  was  urged  to  make  payments  to 
the  local  in  order  to  prevent  suspension,  and 
that  he  made  such  payments  for  that  purpose 
to  a  point  which  finally,  and  shortly  before  Ms 
commission  as  an  Insane  person,  bronght  him 
within  the  constitutional  period  of  8  weeks. 

It  is  elementary  that  the  law  aMiors  for- 
feitures and  will  avoid  them  whenever  rea- 
sonable ground  can  be  found  for  so  doing. 
We  are  of  opinion  tbat  tbe  facts  In  this  case 
bring  It  clearly  wltWn  the  rule  laid  down  in 
Wallace  ▼.  Mystic  Orde,  121  Mich.  263,  80 
N.  W.  6,  wherein  w©  quoted  with  approval 
the  following: 

"If  the  company  has,  by  its  oourae  of  conduct, 
acts,  or  declarations,  or  by  any  language  in  the 
policy,  misIM  the  insnred  in  any  way  in  regard 
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to  the  payment  of  premiums,  or  created  a  belief 
on  the  part  of  the  insured  that  strict  compliance 
with  the  letter  of  the  contract  as  to  payment  of 
the  premium  on  the  day  stipulated  would  not  be 
exacted,  and  the  insured  in  consequence  fails  to 
pay  on  the  day  appointed,  the  company  will  be 
held  to  have  waived  the  requirement,  and  will 
be  estopped  from  setting  up  the  condition  as 
canse  for  forfeitnre.  In  determining  whether 
there  has  been  a  modification  of  the  terms  of 
the  policy  by  subsequent  agreement,  or  a  waiver 
of  the  forfeiture  incurred  by  the  nonpayment 
of  the  premium  on  the  day  specified,  the  test  is 
whether  the  insnrer,  by  his  course  of  dealing 
with  the  insured,  or  by  the  acts  and  declarations 
of  his  authorized  agents,  has  induced  in  the 
miad  of  the  insured  an  honest  belief  that  the 
terms  and  conditions  of  the  policy,  declaring  a 
forfeiture  in  event  of  nonpayment  on  the  day 
and  in  the  manner  prescribed,  will  not  be  en- 
forced, but  that  payment  will  be  accepted  on  a 
subsequent  day  or  in  a  different  manner;  and 
when  such  belief  has  been  induced,  and  the  in- 
sured has  acted  on  it,  the  insurer  will  be  estop- 
t>ed  from  insisting  on  the  forfeiture.  See  Jones 
T.  Insurance  Co.,  120  Mich.  211  [79  N.  W. 
204]." 

See,  also.  Lord  ▼.  National  Protective  So- 
ciety, 129  Mich.  337,  88  N.  W.  876. 

The  recent  cases  of  Edgerly  v.  Indies  of  the 
Modem  Maccabees,  185  Mich.  148,  151  N.  W. 
G02,  and  Sumerlln  v.  American  Fraternal 
Stars,  202  Mich.  154,  167  N.  W.  844,  upon 
which  defendant  seems  to  principally  rely, 
hare  been  examined.  We  are  of  opinion  that 
the  facts  in  the  case  at  bar  are  so  at  variance 
with  those  considered  In  the  cases  cited  as  to 
render  them  Inapplicable  here. 

Judgment  is  affirmed. 

MOOKE,  BIRD,  STKERE,  FELLOWS, 
STONE,  and  KUHN,  JJ.,  concurred  with 
BROOKE,  J. 

OSTRANDBR,  C.  J.  In  my  opinion  Staf- 
tan  stood  8U8t)ended  at  the  time  of  his  death. 


SCHANNING    v.    STANDARD    CASTINGS 
CO.  et  al.     (No.  8&) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Masteb  and  Seevant  «=»417(7)  —  Work- 
men's Compensation— Pbovisions  of  In- 
dustrial Accident  Board. 

It  is  the  province  of  the  industrial  accident 
board  to  weigh  evidence  aad  draw  inferences 
therefrom. 

2.  Master  and  Sertant  «s>405(4)— Wobk- 
men's  Compensation— Pboceedinqs—Suf- 
piciENCT  of  Evidence. 

In  proceedings  under  Workmen's  Compensa- 
tion Act,  evidence  held  to  sustain  finding  of  io- 
dostrial  accident  board  that  employg  working 
with  truck  was  injured  by  unexpected  dropping 


of  truck  into  hole,  and  that  resultant:  jeik  and 
onusnal  strain  upon  employe  caused  a  rupture. 

3.  Vaster  and  Servant  <S=»373— Workmen's 
compen  6ati0n— '  'accidental  injury." 
A  rupture  canaed  by  jerk  and  strain  upon 
employ^  worldng  with  truck  upon  the  unexpect- 
ed dropping  of  trudc  into  a  hole  held  an  "acd- 
dental  iajury,"  within  the  Workmen's  Compen- 
sation Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Accidental  Injury.] 

Certiorari  from  the  Industrial  Acdd^it 
Board. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  (Pub.  Acts  Ex.  Sess.  1912,  No. 
10),  by  Carl  Schannlng  to  obtain  compensa- 
tion for  personal  injuries,  opposed  by  the 
Standard  Costlags  Company,  employer,  and 
the  General  Accident  Fire  &  Life  Assurance 
Corporation,  Limited,  insurer.  Award  made 
by  Industrial  Board,  and  employer  and  In- 
surer bring'  certiorari.    Affirmed. 

Argned  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORE,  STEBEB,  FELLOWS, 
STONE,  and  KUHN,  JJ. 

Thomas  A.  Lawler  and  John  F.  Berry,  both 

of  Lansing,  for  appellants. 

OSTBANDEB,  0.  J.  The  award  was  $10 
a  week  for  9  Mi  weelts  and  hospital  and  medi- 
cal e.xipenses  incurred  In  the  first  3  weeks. 
Plaintiffs  in  certiorari  say  there  was  no 
competent  evidence  before  the  industrial  ac- 
cident bouxd  from  which  it  could  find  that 
an  accident  which  arose  out  of  and  in  the 
course  of  claimant's  employment  happened,* 
that  there  is  no  competent  evidence  that 
claimant  received  an  injury  from  the  alleged 
accident  or  that  his  alleged  disability  re- 
sulted therefrom. 

Claimant  says  he  was  injured  October  31, 
1917.  His  employer,  on  November  1,  1917, 
reported  to  the  board  that  claimant  was  in- 
volved in  an  accident,  the  nature  of  his  in- 
Jury  being  a  rupture,  "lifting  castings."  A 
second  report  was  made  by  the  employer 
November  14,  1917,  In  which'  it  Is  stated 
that— 

'.'The  cause  and  manner  of  accident  was  truck- 
ing castings  from  foundiy  to  rattier  room  (cast- 
ings slipping  from  truck,  tried  to  hold  same  on, 
causing  a  rupture)." 

The  board  found: 

"That  the  unexpected  dropping  of  the  truck 
into  the  hole  with  the  resultant  jerk  and  un- 
usual strain  upon  applicant,  causing  the  rup- 
ture, constituted  an  unexpected,  uuusnal,  and 
undesigned  occurrence,  also  an  unlocked  for  mis- 
hap, and  an  accident  within  the  meaning  of  tlw 
Workmen's  Compensation  Act" 

Claimant  gave  testimony  through  an  In- 
terpreter.   The  Interpreter's  statements  were : 
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"He  Bays  he  waa  handling  Iron,  called  'buU- 
iog,'  him  and  another  fellow,  and  the  iron  was 
weighing  between  500  and  000  pounds.  The; 
placed  It  on  a  truck,  and,  as  the  other  feHow 
jerked  the  truck,  he  hurt  his  back.  •  •  • 
After  that,  he  could  not  work,  and  he  went  im- 
mediately  to  consult  a  i^yaidan.  •  •  •  He 
says  the  other  fellow  was  pulling,  and  he  was 
pushing,  and  the  tmck  fell  into  a  hole,  and  that 
is  what  gave  him  the  jerk." 

Girlug  the  name  of  the  physician  be  con- 
sulted, and  asked  what  was  done  for  hlra, 
he  proceeded: 

"He  says  he  took  him  to  the  drug  store  and 
bought  him  a  belt,  and  after  that  he  was  going 
to  him  and  taking  treatments." 

InQnIred  of  about  the  position  of  the  belt 
on  his  body,  he  said : 

"He  put  it  across  his  back  and  the  side  of  his 
limb.    He  says  he  still  has  It  on  now." 

Claimant  returned  to  work  January  6, 
191S,  and  of  the  Interim  he  testified: 

"He  says  the  doctor  told  him  not  to  go  to 
work  any  sooner,  and  he  got  kind  of  disgusted 
because  he  thought  the  belt  wasn't  good,  and  he 
said  he  didn't  want  to  give  him  another  belt,  and 
he  says:  'If  you  want  to  go  to  work,  you  can 
go  to  work.' " 

The  physician  was  not  examined,  it  being 
stated  that  he  was  in  the  army.  Further 
testimony  was  given  by  claimant  to  the  ef- 
fect that  he  first  felt  pain  in  his  back,  then 
in  his  privates,  that  he  was  advised  by  the 
doctor  to  have  an  operation  performed,  and 
refused  to  do  so.  When  he  was  hurt,  he  i^ 
ported  to  his  foreman,  telling  him  he  could 
not  work  and  that  he  had  hurt  his  back. 
Claimant  made  a  statement  December  5, 
1917,  which  was  written  down  by  the  one  to 
whom  it  was  made,  in  English,  and  was  read 
to  claimant  by  a  German  acquaintance  in 
German;  the  friend  undertaking  to  trans- 
late the  English  into  German.  This  state- 
ment is  to  the  elTect  that,  while  picking  up 
a  casting  from  the  floor  to  place  it  on  a 
wheelbarrow,  he  felt  a  pain- In  his  back  and 
stopped  work  .and  went  home. 

"When  I  stooped  to  pick  this  casting  up,  a 
sharp  pain  caught  me  in  the  back,  and  I  couldn't 
straighten  up.  After  I  got  straightened  up,  I 
went  to  the  oiBoe  to  report,  and  then  went  to 
the  doctor's  offiee." 

Claimant  was  examined  with  reference  to 
this  alleged  statement  and  denied  liaving  giv- 
en it  as  it  reads.  The  man  with  whom  claim- 
ant was  working  was  a  witness.  He  gave 
testimony  corroborating  tliat  given  by  claim- 
ant except  that  It  is  liis  recollection  that  he 
was  pushing  the  truck  and  claimant  was 
pulling  it.  He  testified  that  the  tmck  drop- 
ped in  a  little  hole  "and  raised  him  up  like 
that"  Upon  being  recalled,  claimant  testi- 
fied, as  the  record  Is  understood,  that  he  was 
pulling  "and  the  other  fellow  was  pushing." 


[1-3]  It  is  tlie  province  of  the  board  to 
weigh  evidence  and  draw  inferences  there* 
from.  We  cannot  say  there  was  no  evidence 
to  support  the  finding.  If,  in  pushing  or 
pulling  the  truck  by  its  bandies,  one  or  more 
of  its  wheels  dropped  into  a  bole.  Jerking 
claimant  in  such  a  manner  as  to  cause  a  rup- 
ture, it  was  an  "accidental  injury."  Bob- 
bins y.  Original  Gas  E^iglne  Co.,  191  Micb. 
122,  157  N.  W.  437. 

The  award  Is  affirmed. 


SANFOBD  et  ux.  v.  BBRTRAU  et  ox. 
(No.  31.) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1,  Httsbawd  and  Wife  «=3l4(ll)— Judomsnt 

AGAINST  BiTHEB— L.AND  STJBJBCT  TO  L.KVT. 

Land  held  by  husband  and  wife  as  tenants 
by  entirety  is  not  subject  to  levy  under  execu- 
tion on  judgment  rendered  against  either  akme. 

2.  Husband  and  Wira  <S=»14(11)— Jddomxnt 
AGAINST  Both— Land  Subject  to  Lbvt  and 

Sale. 
A  joint  judgment  against  husband  and  wife, 
based  upon  their  alleged  fraud  in  exchange  of 
realty,  may  be  satisfied  out  of  real  estate  held 
by  them  as  tenants  by  entireties  and  independ- 
ent of  homestead  and  statutory  exemptions. 

3.  exboution  €=»56  —  judgjfent  aoainst 
Joint  Owners. 

Beal  estate  owned  jointly  by  individuals  is 
subject  to  levy  and  sale  upon  execution  running 
against  such  owners  jointly,  in  the  absence  of 
homestead  and  statutory  exemptions. 

4,  Husband  and  Wife  «=»14(11)— Judghent 
AGAINST  Both— IiAND  Subject  to  Execu- 
tion—Statute. 

Pub.  Acts  1917,  No.  158,  entitled  "An  act 
abrogating  common-lew  disability  of  married 
women,"  etc.,  would  not  affect  questions  wheth- 
er real  estate  held  by  husband  and  wife  as  ten- 
ants by  entireties  independent  of  homestead 
and  statutory  exemptions  is  subject  to  levy  and 
sale  under  judgment  against  both  based  upou 
alleged  fraud  in  exchange  of  realty. 

Appeal  from  Circuit  Court,  Mecosta  Coun- 
ty, In  Chancery;   William  B.  Brown,  Judge. 

Bill  by  WUliam  M.  Sanford  and  wife 
against  Louis  F.  Bertrau  and  wife.  Decree 
dismissing  bill  and  plalntifFB  appeaL  Af- 
firmed. 

Argued  before  (MSTBANDEB,  0.  3.,  and 
KUUN,  BIRD,  MOORE,  STEEBE,  BROOKE. 
KlflLIiOWS,   and   STONEl,   JJ. 

Cogger  &  Cogger  and  Broomfleld  &  Wor- 
cester, all  of  Big  Rapids,  for  appellants. 

Travis,   Merrick,  Warner  &  Johnson,  of 
Grand  Rapids  (Butlo-  &  Everett;  of  Big  Rap-  ' 
ids,  of  counsel),  for  appellees. 


S=»For  ottier  cases  see  same  topic  and  KBT-NUMBBB  in  all  Ker-NuDlMrwl  Olgwrts  aad  lada 
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Six>Na,  3.  The  bill  of  complaint  In  tbU 
caae  was  tiled  to  remoye  an  alleged  doud 
placed  upon  the  title  of  certain  real  estate 
Held  by  the  entireties  by  the  plalntUEs,  by 
reason  of  the  sale  of  the  same  upon  execu- 
tion In  favor  of  the  defendants  herein,  Issued 
upon  a  Joint  Judgment  against  the  plaintiffs 
herein. 

IXiunsel  for  plaintiffs  and  appellants  state 
In  thoir  brief  that  the  sole  and  only  question 
presented  Is  whether  lands  held  by  a  husband 
and  wife,  as  tenants  by  the  entirety,  are  sub- 
ject to  levy  and  sale  by  virtue  of  a  writ  of 
tleri  fadas  issued  upon  a  Joint  Judgment 
against  husband  and  wife. 

The  record  shows  that  on  January  7,  1918, 
In  the  circuit  court  for  the  county  of  Mecos- 
ta, In  a  suit  at  law  Involving  the  fraud  of 
the  defendants  there  pending,  wherein  Louis 
i\  Bertraa  and  Mary  A.  Bertrau  were  the 
plaintiffs  and  WllUam  M.  Sanford  and  Mary 
J.  Sanford  were  defendants,  a  Judgment  was 
duly  rendered  and  entered  in  favor  of  said 
plaintiffs,  and  against  the  saird  defendants 
for  $5,832,  with  costs  of  suit  to  be  taxed:' 
that  after  the  rendition  of  the  Judgment,  an 
execution  was  duly  Issued  thereon  and  plac- 
ed in  the  hands  of  the  sheriff  for  service, 
and  that  on  or  about  February  2,  1918,  that 
otucer,  by  virtue  of  said  execution,  made  a 
levy  upon  the  property  described  In  the  bill 
of  complaint,  and  upon  due  notice  sold  the 
said  premises  on  March  23, 1918,  for  the  sum 
of  $ti,O40.05  to  the  defendants  herein,  and 
gave  to  them  the  usual  certificate  of  sale. 

It  Is  undisputed  that  the  title  of  the  plain- 
tiffs herein  to  the  real  estate  at  the  time  of 
said  levy  was  vested  in  them,  by  virtue  of 
a  deed  bearing.date  August  11, 1914,  executed 
by  Louis  F.  Bertrau  and  wife  to  sold  "Wil- 
liam M.  Sanford  and  Mary  J.  Sanford,  his 
wife.  Jointly  with  the  right  Of  survivorship." 
•  In  dismissing  the  bill  of  complaint  upon 
the  hearing,  the  learned  circuit  Judge  seems, 
by  the  record,  to  have  been  Influenced  some- 
what by  the  fact  that  the  Judgment  had  been 
rendered  In  a  case  where  the  defendants  (the 
plaintiffs  here)  had  been  charged  with  fraud 
in  obtaining  title  to  the  property  levied  upon, 
baring  in  mind,  no  doubt,  the  rule  that  es- 
tates in  entirety  cannot  be  created  at  the  ex- 
pense of  creditors,  and  held  In  fraud  of  their 
rights,  as  was  held  by  this  court  in  Newlove 
T.  Callaghan,  86  Mich.  297,  48  N.  W.  1096,  24 
Am.  St.  Rep.  123. 

Upon  this  record,  however,  we  think  we 
should  treat  the  case  as  one  where  a  valid 
Judgment  had  been  obtained  against  husband 
and  wife,  and  where  lands  held  by  them  as 
tenants  by  tiie  entirety  have  been  levied  upcm 
and  sold  by  virtue  of  the  execution. 

There  is  no  homestead  question  here  in- 
volved, the  property  levied  upon  and  sold 
being  business  property,  upon  which  were 
located  a  store  and  other  bnildiugs. 
169  N.W.-C6 


It  Is  stated  by  counsel,  and  we  think  oor< 
rectly,  that  thia  question  Is  a  new  one  in 
this  state,  in  so  far  as  the  holdings  of  this 
court  are  ooncomed. 

II J  It  IsweU  settled  lb  this  state  that  land 
beld  by  husband  and  wife  as  tenants  by  en- 
tirety Is  not  subject  to  levy  under  execution 
on  Judgment  rendered  against  either  husband 
or  wife  alone.  Tba  subject  of  estates  by  the 
entirety  has  been  considered  in  many  as- 
pects by  this  court,  as  will  appear  by  refer- 
ence to  the  following  cases,  where  the  earli- 
er decisions  hove  been  referred  to: 

Vinton  V.  Beamer,  65  Mich.  669,  22  N.  W. 
40.  In  speaking  of  the  estate  this  court  said 
It  was  an  enUrety.  "They  both  took  the  same 
estate,  the  same  Interest;  and  It  could  not  be 
separated.  The  right  of  the  one  was  thS' 
right  of  the  other.  Neither  could,  by  a  separ- 
ate transfer,  affect  the  rights  of  the  other, 
or  his  own.  What  would  defeat  the  interest 
Of  one  would  also  defeat  that  of  the 
other." 

In  Re  Appeal  of  Nellie  Lewis,  86  Midi.  340, 
48  N.  W.  680,  24  Am.  St  Rep.  94,  this  court 
said: 

"Tlie  estate  created  by  this  deed  was  not  an 
estate  in  joint  tenancy,  but  an  estate  in  en- 
tirety. A  joint  tenancy  implies  a  seisin  per  my 
et  per  tout,  while  an  estate  in  entirety  implies 
only  a  seisin  per  tout"    4  Kent  Comm.  362." 

See  cases  there  cited. 

Dickey  v.  Converse,  117  Mich.  449,  76  N. 
\V.  80,  72  Am.  St  Rep.  568.  This  case  re- 
views many  of  the  earlier  cases,  and  is 
worthy  of  examination  in  this  connection. 
Naylor  v.  Mlnock,  96  Midi.  182,  65  N.  W. 
064,  85  Am.  St.  Rep.  595.  See,  also.  Mor- 
rill V.  Morrill,  138  Mich.  112,  101  N.  W.  209, 
110  Am.  St  Rep.  306,  4  Ann.  Cas.  1100.  where 
It  is  stated  that  the  Married  Women's  Act 
(Comp.  Laws  1897,  i  8690)  is  not  applicable 
to  estates  by  entirety.  Justice  Carpenter, 
in  writing  the  unanimous  opinion  of  this 
court,  saying: 

"I  think  it  must  l>e  conceded  that  the  decisions 
of  tliis  court  have  determined  that  this  statute 
has  no  application  to  estates  by  entirety"— citing 
numerous  cases. 

Many  more  oases^  some  of  them  still  later 
In  date^  might  be  dfied,  but  we  think  it  un- 
necessary. 

It  is  urged  by  counsel  for  plaintiffs  and; 
appellants  that  before  the  death  of  eltlier 
of  the  parties  each  holds  an  estate  siuiUar 
in  some  reweeta  to  that  of  a  (xnitlngent  re- 
mainder, and  that  it  has  been  beld  that  a 
contingent  remainder  Is  not  si^Ject  to  execu' 
tlon.  We  think  the  better  doctrine'  is  that 
the  right  of  Burylvorsbip  is  merely  -  on  ind- 
dent  of  an  estate  by  entirety,  and  does  not 
constitute  a  remainder,  either  veated  or  con- 
tmgent  Davis  v.  Clark,  26  Ind.  424.  89  Aol. 
Uec.  471;  Shlnn'  v.  Shlnn,  42  Kan.  1,  21  Pao. 
tiU,  4  L.  li.  A.  224. 
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It  Is  also  asserted  by  counsel  that  land 
held  by  entireties  by  husband  and  wife  Is  not 
subject  to  an  execution,  and  the  following 
cases  are  dted:  Carver  ▼.  Smith,  90  Ind. 
222,  46  Am.  Rep.  210;  Dodge  ▼.  Kinzy,  101 
Ind.  102. 

The  lirst  of  these  cases  simply  holds  that 
lands  conveyed  to  husband  and  wife  are  not 
subject  to  the  levy  of  an  ezecutl<»  against 
either,  while  both  are  living.  There  the  ex- 
ecution against  the  husband  was  levied  upon 
the  land.  Nobody  would  dispute  the  correct- 
ness of  that  ruling. 

The  case  of  Dodge  v.  Kinzy  involved  the 
question  of  a  contract  of  suretyship  of  the 
wile,  and  her  Joining  in  a  mortgage  on  prop- 
erty held  by  entireties,  to  secure  the  payment 
of  an  individual  debt  of  the  husband,  and 
has  no  bearing  upon  tlie  question  we  are  dis- 
cnsslng. 

It  is  well  settled  that  when  a  Judgment  is 
rendered  against  one  of  two  tenants  by  en- 
tireties, a  levy  under  execution  on  such  Judg- 
ment cannot  be  made  on  the  real  estate  held 
by  them  as  tenants  by  entireties.  This  is  be- 
cause of  the  peculiar  nature  of  the  estate 
held  biy  them.  Both  are  seized  of  the  whole, 
and  an  estate  by  entireties  is  inseparable 
and  cannot  be  partitioned.  Therefore  it  has 
been  quite  universally  held  that  an  estate 
by  entireties  cannot  be  sold  upon  execution 
on  a  Judgment  rendered  against  either  the 
hnsband  or  wife,  because  neither  has  any 
separate  interest  In  such  an  estate. 

But  after  diligent  search  by  counsel,  and 
Dgr  the  writer  of  this  opinicm,  a  case  has  not 
been  found  which  holds  tuat  an  estate  In  land 
held  by  husband  and  wife  as  tenants  by  en- 
tireties is  not  subject  to  execution  upon  a 
Judgment  against  them  Jointly.  On  the  con- 
trary, the  few  cases  in  which  this  question 
is  presented  hold  that  a  Judgment  rendered 
against  husband  and  wife  Jointly  may  be 
satisfied  out  of  an  estate  in  land  held  by 
them  as  tenants  by  entireties. 

In  Sharite  v.  Baker,  61  Ind.  App.  547,  96 
N.  E.  627,  99  N.  E.  44,  an  action  was  brought 
(^  appellants,  who  were  husband  and  wife, 
to  quiet  their  title  as  tenants  by  entireties 
to  certain  real  estate,  and  to  eject  appellees 
from  the  possession  of  said  real  estate.  A 
Joint  Judgment  had  been  taken  against  ap- 
pellants at  a  time  when  they  were  owners, 
as  tenants  by  entireties,  of  the  real  estate  in 
controversy,  and  an  execution  was  Issued  on 
said  Judgment  against  tK>th  of  said  appel- 
lants, and  levied  upon  the  estate  so  held  by 
them  as  tenants  by  the  entireties.  Said  land 
was  regularly  advertised  and  sold  under  said 
execution  as  the  property  of  appellants,  and 
appellees  claimed  title  and  possession  to  said 
real  estate  under  and  by  virtue  of  a  sherlfTs 
deed;  while  the  appellants  claimed  that  the 
estate  held  by  them  as  tenants  by  entireties 
was  not  subject  to  sale  on'  execution,  and 
that  the  sheriff's  deed  did  not  have  the  ef- 


fect to  divest  flieir  title,  and  that  they  were 
stlU  owners  of  the  real  estate  as  tenants  by 
entlretletk  We  quote  at  length  from  the  well- 
considered  opinion  of  that  court: 

"The  question  w«  are  thus  called  on  to  de- 
ride is  entirely  new.  The  industrious  and  aUe 
attornpys  who  have  briefed  this  case  and  argned 
it  orally  before  the  court  have  been  unable  to 
cite  a  case  from  any  conrt  in  which  the  ques- 
tion has  been  decided.  The  writer  of  this  opin- 
ion has  made  diligent  search  in  the  hope  of 
finding  a  decision  of  some  court  which  might 
serve  as  a  precedent,  but  without  avail.  We 
must  therefore  determine  this  question  from  a 
consideration  of  the  legal  prindplea  which  re- 
late to  the  creation  of  estates  by  the  entareties, 
and  which  govmt  the  rights  and  liabilities  aris- 
ing therefrom  as  affecting  the  holders  of  such 
estates. 

"It  is  claimed  by  appellants  that  the  estate 
by  entireties  has  been  always  regarded  by  the 
courts  as  one  created  for  the  enjoyment  of  the 
husband  and  wife  during  coverture,  and  that 
such  an  estate  was  intended  to  be  preserved  for 
the  use  of  the  family  as  a  homestead,  and  that 
it  should  be  protected  by  the  courts  against 
■the  improvidence  of  either  or  both,  to  the  end 
that  it  may  be  so  preserved.  This  contention 
has  led  us  to  inquire  as  to  the  source  and  origin 
of  estates  by  entireties.  At  common  law  such 
estates  were  treated  as  species  of  joint  tenancy. 
'An  estate  in  joint  tenancy  is  an  estate  held  by 
two  or  more  tenants  jointly,  with  an  equal  right 
in  all  to  share  in  the  enjoyment  of  the  land  dur- 
ing their  lives.  Upon  the  death  of  any  one  of 
the  tenants,  his  share  vests  in  the  survi- 
vors.   •    •    ••" 

"By  a  fiction  of  the  common  law,  the  hnsband 
and  wife  were  regarded  as  one  person,  the  lefcal 
existence  of  the  wife  being  suspended  during 
coverture,  or  at  least  incorporated  and  consoli- 
dated into  that  of  the  husband.  1  Blackstone's 
Comm.  442.  Upon  this  legal  fiction  of  the  unity 
of  husband  and  wife  rests  all  -  of  the  distinc- 
tions and  peculiaritiea  which  distinguish  the 
estate  by  entireties  from  other  joint  es- 
tates.   •    •    • 

"By  reason  of  the  common-law  fiction  hereto^ 
fore  mentioned,  the  husband  and  wife,  being  one 
person  in  law,  were  each  incapable  of  holding 
any  separate  interest  in  an  estate  so  acquir- 
ed.   ••    • 

"An  estate  in  joint  tenancy  may  be  severed  or 
destroyed  by  the  act  of  one  of  the  tenants  so  as 
to  defeat  the  right  of  survivorship  of  the  other 
joint  tenant;  but  a  tenant  by  the  entireties  can- 
not, during  coverture,  by  deed,  mortgage,  de- 
vise, or  other  act  of  his  own,  defeat  the  right 
of  the  surviving  husband  or  wife  to  hold  the 
entire  estate.    •    •    • 

"There  may  be  other  distinguishing  charac- 
teristics of  the  estate  •  •  •  to'  which  ws 
have  not  referred;  but  we  think  we  have  gone 
far  enough  to  show  that  every  peculiarity  in- 
cident to  such  estates,  distinguishing  them  from 
estates  in  joint  tenancy,  can  be  traced  to  the 
fiction  of  the  unity  of  husband  and  wife.    •    •    • 

"There  is  nothing  in  the  manner  in  which 
such  estates  have  been  treated  by  tbe  courts  in 
later  times  to  indicate  that  it  was  the  policy 
of  the  courts  to  preserve  them  to  the  families. 
Before  the  married  woman's  act,  the  husband 
during  coverture  had  the  right  to  the  posses- 
sion and  control  of  the  real  estate  owned  by 
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his  wife,  and  this  right  was  held  to  extend  to 
land  held  by  entireties  (citing  cases).  As  the 
husband  was,  before  the  married  woman's  acts, 
the  absolute  owner  of  the  rents  and  profits  of 
such  estates  daring  the  joint  lives  ti  himself 
and  his  wife,  this  right,  according  to  the  weight 
of  authority,  could  be  sold,  on  execution,  for  his 
debts.    •    •    • 

"While  the  statutes  of  this  state  hare  remov- 
ed most  of  the  common-law  disabilities  of  a 
married  woman,  the  common-law  unity  of  hus- 
band and  wife  is  preserred,  in  so  far  as  that 
fiction  is  necessary  to  uphold  the  estate  by  en- 
tireties.   •    •    • 

"The  estate  by  entireties  was  not  created  by 
statute  in  this  state,  but  is  preserved  by  stat- 
.nte  as  it  existed  at  common  law.  It  cannot 
therefore  be  inferred  that  the  Legislature,  by 
the  enactment  of  the  statute  preserving  such 
estates,  intended  that  it  should  be  exempt  from 
sale  on  execution  to  any  greater  extent  than  it 
was  by  the  rules  of  the  common  law;  but,  as  we 
have  heretofore  shown,  the  JLegisIaturc  by,other 
statutes  has  so  modified  the  common  law  in  re- 
spect to  the  right  of  the  husband  to  the  pos- 
session and  usufruct  of  tiie  separate  estate  of 
his  wife  as  to  make  the  husband  and  wife  ten- 
ants by  entireties  in  the  possession  and  proceeds 
of  the  estate  as  well  as  in  the  estate  it- 
self.   •    •    • 

"Prom  what  has  been  said,  we  think  it  is  ap- 
parent that  an  estate  by  entireties  is  subject  to 
sale  on  execution,  issued  on  a  judgment  render- 
ed against  both  the  husband  and  the  wife,  un- 
less some  reason  can  be  found  arising  out  of  the 
very  nature  of  the  estate,  which  prevents  such 
a  result.  The  reason  that  it  cannot  be  sold  in 
satisfaction  of  a  judgment  rendered  against  ei- 
ther of  the  tenants  alone  is  apparent  from  the 
inherent  nature  of  the  estate.  Neither  owns 
any  severable  interest  therein.  But  what  rea- 
son can  be  suggested,  growing  out  of  the  nature 
or  incidents  of  the  estate,  which  could  prevent 
a  sale  on  execution  to  satisfy  a  joint  debt  of 
both?  By  their  joint  deed  they  can  dispose  of 
their  estate;  and  by  th«r  joint  mortgage  they 
can  incumber  it.  Joindy,  they  have  the  com- 
plete ownership  of  the  estate  with  full  power 
to  control  and  dispose  of  it  at  will,  and  it  is  a 
general  rule  that  property  so  owned  is  subject 
to  sale  on  execution  to  satisfy  a  judgment 
against  the  owner.    •    •    • 

"In  the  case  at  bar,  a  personal  judgment  was 
taken  against  Sinche  Sfaarpe  and  Mintie  Shnrpe 
on  a  debt  for  which  each  was  personally  liable. 
The  question  of  suretyship  of  the  wife  is  not 
involved.  The  land  sold  on  execution  to  satisfy 
this  judgment  was  owned  by  the  judgment  debt- 
ors as  tenants  by  the  entireties.  It  is  our  opin- 
ion that  the  land  so  held  by  the  judgment  debt- 
ors was  liable  to  be  sold  on  execution  to  satisfy 
this  judgment." 

In  1916,  the  Conrt  of  Appeals  of  Maryland, 
In  Frey  r.  McGaw,  127  Md.  23,  «5  Atl.  960, 
U  K.  A.  1916D,  113,  a  similar  case,  used  the 
following  language: 

"On  the  3d  of  April,  1918,  a  Judgment  was 
entered  by  confession  in  the  Baltimore  <dty  conrt 
in  favor  of  the  appellees  against  George  E. 
Frey  and  Jennie  E.  Frey,  for  the  sum  of 
$270.    •    •    • 

"At  the  time  of  the  entry  of  this  judgment 
George  S.  and  Jennia  B.  Frey,  his  wife,  own- 


ed, aa  tenants  by  entireties,  bat  subject  to  mort- 
gage, a  leasehold  lc(t  of  ground  on  Linden  ave- 
nue in  the  dty  of  Baltimore.    *    •    • 

"Tlie  case  as  pres«ired  is  entirely  different 
from  what  it  would  have  been  if  the  judgment 
had  been  against  either  Mr.  or  Mrs.  Frey  alone. 
This  arises  from  the  peculiar  nature  of  an  es- 
tate by  entireties.  It  has  been  repeatedly  held 
in  this  stata  that,  where  a  judgment  is  re- 
covered against  one  of  two  tenants  by  the  en- 
tireties, no  lien  can  attach  to  the  interest  of  the 
one  (citing  cases),  but  it  has  never  been  held 
in  this  state  or  elsewhere  that,  in  the  absence  of 
statutory  exemption,  where  there  is  an  entire 
judgment  against  joint  defendants,  no  lien  is 
imposed  upon  estates  or  interests  in  land  held 
by  the  entireties." 

In  Union  National  Bank  of  Mundc  v.  Fin- 
ley  (>fOv.,  1913),  180  Ind.  470,  103  N.  E.  110, 
the  iiupreme  Court  of  Indiana,  in  an  action 
commenced  by  attadiment  against  husband 
and  wife,  used  the  following  language: 

"The  trial  court  held  that  the  real  estate  own- 
ed by  the  Finleys  as  tenants  by  entireties  is  not 
subject  to  levy  under  an  order  of  attachment,  in 
a  suit  on  an  obligation  of  such  husband  and 
wife,  and  not  subject  to  execution  under  a  judg- 
ment against  bpth.  It  is  claimed  by  appellant 
that  this  holding  was  erroneous. 

"The  case  of  Sharpe  v.  Baker  (App.  1911)  51 
Ind.  App.  Ml,  96  N.  E.  627,  involved  the  same 
principle  here  in  controversy.  In  a  carefully 
considered  opinion,  it  was  held  by  the  Appellate 
Court  that  land  held  by  husband  and  wife  as 
tenants  by  entireties  is  subject  to  execution  un- 
der a  judgment  against  husband  and  wife.  On 
petition  to  transfer  the  cause,  the  holding  of 
the  Appellate  Court  was  approved  by  this  court. 

"Here  the  obligation  sued  on  was  executed  by 
the  husband  and  wife  and  judgment  rendered 
against  both,  and,  under  the  doctrine  declared 
in  Sharpe  v.  Baker,  supra,  the  land  owned  by 
them  as  tenants  by  entireties  is  subject  to  sale 
on  execution  under  the  judgment;  and  it  must 
necessarily  follow  that  it  is  subject  to  levy  un- 
der a  writ  of  attachment,  where  there  is  statu- 
tory ground  for  such  writ,  in  a  snit  on  a  note 
executed  by  the  husband  and  wife,  for  a  consid- 
eration binding  on  both." 

[2]  We  find  no  cases  to  the  contrary.  Upon 
principle,  we  can  see  no  reason  why  the  real 
estate  of  husband  and  wife  held  by  them  as 
tenants  by  the  entireties,  independent  of 
homestead  and  statutory  exemptions,  should 
not  be  subjected  to  the  payment  of  their 
Joint  debts.  Xhey  own  the  entire  property. 
The  parts  cannot  be  greater  than  the  whole. 
They  may  dispose  of  it  by  their  Joint  action. 
Each  Is  llaMe  to  pay  the  whole  Judgment; 
and  both  are  liable  to  pay  any  part  of  It. 

13J  As  a  general  proposition  It  may  be  said 
that  real  estate  owned  jointly  by  Individuals 
Is  subject  to  levy  and  sale  upon  an  execution 
running  against  such  owners  Jointly,  In  the. 
absence  of  homestead  and  statutory  ex- 
emptions. 

If  defendants  may  own  and  hold  this  prop- 
erty free  from  execution,  levy,  and  sale  for 
their  Joint  debt,  they  may,  by  the  same  rule, 
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own  and  hold  millions  of  dollars  worth  of 
real  estate  free  from  such  levy  and  sale  for 
their  Joint  debt  Thl»  rule  ought  not  to  ob- 
tain as  one  affecting  real  estate,  unless 
there  is  some  good  reason  for  it;  and  we 
hare  been  unable  to  discover  any  such  rea- 
son. The  iwlicy  of  th«  law  ought  to  prevent 
the  tying  up  of  vast  amounts  of  real  estate 
in  this  manner.  We  do  not  believe  there  Is 
any  good  reason  for  the  rule  contended  for 
by  appellants. 

Hi  Counsel  for  appellants  have  also  called 
our  attention  to  Act  No.  158  P.  A.  1917.  The 
title  of  that  act  is  as  follows: 

"An  act  abrogating  the  common-law  disability 
of  married  women  in  so  far  as  to  make  and  ren- 
der them  competent  to  bind  themselves  and  be- 
come liable  with  their  husbands  upon  any  writ- 
ten instrument,  so  as  to  subject  the  real  estate 
of  the  husband  and  wife  owned  by  them  as  ten- 
ants by  entirety,  or  the  real  estate  acquired  by 
either  as  survivor  of  the  other,  and  all  crops, 
rents,  profits  or  proceeds  thereof  or  taken  there- 
from, to  the  payment  and  satisfaction  of  judg- 
ments and  decrees  of  courts  rendered  upon  such 
written  instruments  and  providing  for  the  en- 
forcement of  such  liabilities,  and  to  repeal  all 
acts  or  parts  of  acts  contravening  the  provisions 
of  this  act" 

We  have  examined  the  provisions  of  this 
act  with  great  care,  and  are  of  opinion  that 
it  has  nothing  whatever  to  do  with  the  pres- 
ent case. 

Enough  appears  in  the  record  in  this 
case  to  8how  that  the  action  in  which  the 
judgment  was  rendered,  which  was  the  basis 
of  this  proceeding,  was  based  upon  the  al- 
leged fraud  of  the  defendants  in  that  suit 
(plaintiffs  here),  in  the  exchange  of  certain 
real  estate.  We  And  nothing  In  the  act  refer- 
red to,  by  implication  or  otherwise,  to  signify 
that  the  joint  Judgment  •  against  husband 
and  wife  in  such  a  case  could  not  be  satis- 
tied  out  of  the  real  estate  held  by  them  as 
tenants  by  entireties. 

We  are  of  opinion  that  the  decree  of  the 
court  below  in  dismissing  the  bill  was  both 
legal  and  Just  We  believe  the  better  doc- 
trine is  that  a  Joint  Judgment  against  hus- 
band and  wife  may  be  satisfied  out  of  real 
estate  held  by  them  as  tenants  by  entireties ; 
and  for  this  reason  the  decree  of  the  court 
below  is  aSirmed,  with  costs  to  the  appellees. 


RATHBONE  v.  OETROIT  UNITED  RT. 
(No.  14.) 


(Supreme  0>urt  of  Michigan. 


Dec.  27,  1918.) 
Instruc- 


1.  Trial     ®=»260(1)  —  Requesteh 
■noNS. 
There  was  no  error  in  refusing  a  requested 
instruction,   the  substance  of  which  was  fully 
covered  in  the  charge  as  given. 


2.  RAitEOADs     «=»312(18)—Cbo8siwgb— Com- 
mon-Law Dtjtt  to  Warn. 

In  operating  a  heavy  motorcar  at  a  rate  of 
SO  or  60  miles  per  hour,  there  rested  upon  a 
railway  the  common-law  duty  to  give  notice  of 
its  approach  to  a  crossing. 

3.  Neglioknce  «=»139(^  —  Misleading  In- 

STBnCTIORB. 

An  instruction  held  not  misleading  nor  con- 
fusing, although  it  dealt  at  length  with  the  lia- 
bility of  several  defendants  for  negligence,  and 
although  another  instruction  told  the  jury  that 
one  of  the  defendants  was  guilty  of  negligence 
as  a  matter  of  law. 

4.  Damages  «=»130(1)— Excejsbivx  Damages. 

$11,000  held  not  excessive  damages  for  in- 
jories  to  a  person  77  years  of  age,  earning  $900 
a  year,  who  at  the  time  of  the  trial  woa  84 
years  of  age. 

EiTor  to  Circuit  Court,  Wayne  County; 
Geo.  P.  Codd,  Judge. 

Action  by  William  Ratbbone  against  the 
Detroit  United  Railway.  Judgment  for 
plaintiff  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  OSTRANDBR,  O.  J.,  and 
BIRD,  MOORE,  STEERB,  BROOKE,  FEIA 
LOWS,  and   STONE,   JJ. 

William  G.  Fltspatrick,  of  Detr<4t,  for  ap- 
pellant V 
James  H.  Pound,  of  Detroit  for  appeUee. 

BROOKE,  J.  This  case  was  once  before 
in  this  couit,  and  is  reported  in  187  Mich. 
586,  154  N.  W.  143,  where  a  sufficient  state- 
ment of  the  facts  will  be  found.  A  second 
trial  has  again  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  this  time  in  the  sum  of  $11,- 
000  and  against  both  defendants.  It  ia  again 
reviewed  in  this  court  under  assignments  of 
error  grouped  by  counsel  for  appellant  as 
follows:  (a)  Refusal  to  charge  as  requested; 
(b)  the  charge  as  given;  (c)  overruling  de- 
fendant's motion  for  a  new  trial. 

Error  is  assigned  upon  the  failure  of  the 
court  to  give  defendant's  fourth  and  fifth 
requests  to  charge  as  follows: 

"If  the  jury  believes  that  the  road  roller 
did  not  start  to  come  upon  or  towards  the  track 
until  such  time  as  the  car  was  within  the  dis- 
tance from  the  crossing  in  which  it  was  possi- 
ble to  stop,  then  defendant  would  not  be  shown 
to  be  negligent  on  the  ground  of  having  failed 
to  control  its  car  and  avoid  the  collision.  If 
his  track  was  clear  and  then  was  nothing  in 
the  situation,  position,  or  movement  of  the  road 
roller  to  suggest  danger  to  the  motorman  until 
such  time  as  he  got  so  close  to  the  crossing  as 
to  render  it  pliysicaliy  impossible  to  stop  be- 
fore reaching  it  the  speed  of  his  car  consid- 
ered, then  the  motorman  would  not  be  held 
negligent  in  failing  to  stop  bis  oar  in  time  to 
avoid  the  collision;  neither  would  the  speed 
of  his  car,  if  lawful  and  proper,  before  the  ob- 
struction or  danger  became  apparent  be  ren- 
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dered  negligent  and  improper  by  reason  of 
the  fact  that  he  could  not  stop  the  car  in  the 
distance  interveniiix." 

The  court  cliarged  the  Jury  at  great  loogtli 
In  part  as  follows: 

"It  is  their  duty,  gentlemen  of  the  jury,  to 
operate  their  cars,  to  have  their  servants  op- 
erate those  cars  with  due  consideration  of  all 
of  the  circumstances  surrounding  that  operation. 
if  they  exercised  their  functions  in  the  same 
way  that  pertains  to  railroad  companies  gen- 
erally, furnish  its  road  and  run  it  in  the  cus- 
tomary manner,  which  is  found  to  be  safe  and 
prudent,  they  did  all  that  is  incumbent  upon 
them,  and  performed  that  degree  of  care  re- 
quired to  be  exercised  toward  or  received  by 
passengers  upon  steam  railroads,  they  did  all 
that  is  required. 

"Now,  gentlemen  of  the  jury,  there  is  a  little 
variance  in  the  testimony  as  to  the  speed  of 
the  car  at  the  time  of  the  collision.  That  is, 
the  speed  at  which  it  was  operated.  The  busi- 
ness of  the  country  demands  of  railroads  rapid 
transit  of  persons  and  property,  and  it  cannot 
be  said  that  the  speed  which  has  been  testified 
to  in  this  case  is  of  itself,  as  a  matter  of  law, 
a  negligent  speed  when  running  through  the 
country  outside  of  vUlages  or  cities  or  other 
thickly  settled  communities.  It  is,  however, 
your  duty  to  take  into  consideration  all  of  the 
circumstances  surrounding  the  operation  of  the 
car  at  the  time  in  question.  It  is  for  you  to 
say,  as  a  matter  of  fact,  whether  or  not  the 
speed  of  the  car  was  such  a  speed  as  a  careful 
and  prudent  person  would  have  used  under  all 
of  the  circumstances  surrounding  the  case. 
Xou  have  heard  the  testimony,  and  considerable 
testimony  has  been  brought  to  your  attention 
in  that  respect  as  to  the  condition  of  the  track, 
regarding  highways  and  crossings  and  all  other 
matters,  the  foliage  upon  either  side  of  the 
track.  All  of  these  matteijs.  It  Is  for  you 
to  say  from  that  testimony,  taking  that  testi- 
mony and  the  evidence  which  you  believe  to 
be  controlling  and  the  circumstances  at  the 
time  in  quesUon,  as  to  whether  or  not  the 
speed  of  the  car  was  such  a  speed  as  a  careful 
and  prudent  person  would  have  used,  under  the 
circumstances  in  question.  If  you  find  that  It 
is  such  a  speed  as  would  be  used  by  a  carefal 
and  prudent  person  in  the  operation  of  a  car 
at  that  time  and  place,  then  that  act  cannot  be 
an  act  of  negligence  on  the  part  of  the  servant 
of  the  defendant  company,  and  the  defendant 
company  ia  absolved  from  all  liability  result- 
ing therefrom.  A  person  in  the  operation  of 
a  highly  speeding  object  in  going  through  woods 
and  over  public  highways  must  exercise  the  care 
that  such  conditions  require,  and  the  question 
for  yon  to  find  out  is,  Did  the  servant  of  the 
defendant  company  do  that?  If  he  did,  he  dis- 
charged his  duty,  and  if  he  did  not,  and  if  by 
reason  of  bis  failure  to  discharge  his  duty  or 
to  act  in  this  respect  as  a  prudent  and  careful 
person  would  do,  under  all  of  the  circutastances, 
the  plaintiff  is  entitled,  at  the  bands  of  the  de- 
fendant, to  recover  for  his  full  damages,  if  dam- 
age resulted  to  him  by  reason  of  this  fact. 
Now,  gentlemen  of  the  jury,  the  defendant  car- 
rier is  not  an  insurer  of  the  safety  of  its  pas- 
sengers, and  it  can  only  be  held  liable  for  in- 
juries caused  by  its  negligence,  and  under  the 
evidence  in  this  case  the  question  of  the  defend- 


ant carriers'  liability  is  to  be  determined  by  the 
rules  which  govern  the  operation  of  steam  rail- 
ways in  the  open  country  rather  than  by  rules 
governing  the  operation  of  cars  in  the  streets 
and  highways  of  cities,  villages  or  thickly  pop- 
ulated communities.  No  presumption  .of  negli- 
gence arises  because  of  the  happening  of  the 
accident  and  plaintiff's  injury,  and  the  burden 
of  proof  rests  upon  the  plaintiff  to  show  that 
the  defendant  railway  company  was  negligent. 
The  railway  company  had  the  right  to  operate 
its  cars  at  a  high  rate  of  qieed,  and  the  rate 
of  speed  alone  is  not  in  and  of  itself  negligence. 
Interurban  cars  are  not  limited  in  the  rate 
of  speed  that  they  may  run  across  highways, 
provided  proper  care  is  taken  in  approaching 
the  same.  As  I  say,  they  have  a  right  to  op< 
erate  cars  at  a  high  rate  of  speed,  and  the  rate 
of  speed  alone  is  not,  in  and  of  itself,  uegii' 
gence,  but  is  to  be  determined  in  the  light  of 
all  of  the  circumstances  surrounding  the  case. 
The  motorman  in  approaching  the  highway 
erossing  had  a  right  to  believe  that  any  person 
intending  to  use  the  highway  for  the  purpose 
of  crossing  the  track  would  use  reasonable  care 
and  caiftion  to  ascertain  and  determine  whether 
or  not  a  car  was  coming.  It  appears  from 
the  testimony  in  this  case  that  the  car,  the  car 
upon  which  the  plaintiff  was  riding,  if  going  at 
the  rate  of  50  miles  an  hour,  could  not  be  stop- 
ped in  less  than  960  or  1,000  feet,  and  that 
when  going  faster  more  distance  would  be  re- 
quired to  make  the  stop.  After  you  have  deter- 
mined the  rate  <^  speed  al  which  the  car  was 
going,  you  will  then  have  to  determine  the  dis- 
tance from  the  crossing  that  the  motorman  had 
a  view  of  the  same,  and  if  you  believe  from 
the  evidence  that  the  Imgth  of  view  was  suf- 
ficient to  enable  the  motorman  to  stop  his  car 
so  as  to  avoid  striking  any  obstacle  which  was 
on  or  in  dangerous  proximity  to  the  track  at 
the  time  the  observati<Hi  was  made,  and  that 
no  such  obstacle  was  on  or  in  dangerous  prox- 
imity to  the  track  at  such  time,  then  I  charge 
you,  gentlemen  of  the  jury,  that  the  motorman 
had  the  right  to  continue  on  toward  the  crossing 
without  slackening  speed,  in  reliance  on  the  be- 
lief that  no  one  would  proceed  on  or  near  the 
track  until  his  car  had  passed  the  crossing,  and 
if,  on  reliance  in  such  belief,  the  motorman  got 
so  near  the  crossing  before  he  saw  or  by  the 
exercise  of  a  high  degree  of  care  he  should  b<ivp 
seen,  the  danger,  that  it  was  practically  and 
physically  impossible  for  him  to  stop  his  car, 
then  he  would  not  be  negligent,  and  plaintiff 
could  not  recover  against  the  railway  in  this 
case.  If  the  jury  believe  that  the  motorman 
saw,  or  should  have  seen,  the  driver  of  tht* 
traction  engine  when  he  w«it  on  or  approached 
the  track,  if  they  believe  the  driver  did  so,  the 
motorman  had  a  right  to  believe  and  to  act  up- 
on the  belief,  that  the  driver  would  not  under- 
take to  drive  his  train  on  or  over  the  track  un- 
til the  car  had  passed  the  crossing,  and  if  the 
motorman  saw,  or  should  have  seen,  the  trac- 
tion engine  standing  still  at  a  .safe  distance 
from  the  track,  he  had  a  right  to  believe  that 
it  would  remain  stationary,  and  that  it  would 
not  be  driven  upon  the  track  before  the  car 
passed  the  crossing.  The  motorman  under  such 
circumstances  could  not  be  required  to  check 
or  slacken  the  speed  of  his  car  in  anticipation 
of  any  act  of  control  of  the  engine  which  would 
cause  it  to  leave  a  place  of  safety  and  go  into. 
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a  place  of  danger  in  or  near  the  track  ahead 
of  the  car,  and  if,  while  go  operating  his  car, 
he  got  80  close  to  the  crossing  before  he  saw, 
or  should  by  the  exercise  of  due  care  and  can- 
tion  have  seen,  that  the  engine  was  proceeding 
toward  the  track  as  to  make  it  impossible  to 
stop  the  game  by  the  use  of  every  possible  means 
and  device  at  hand  before  striking  the  engine, 
then  I  charge  you,  gentlemen  of  the  jury,  that 
the  motorman  could  not  be  held  to  have  been 
guilty  of  any  negligence,  and  the  plaintiff  could 
not  recover  against  the  railroad  company.  In 
approaching  a  crossing  the  duty  rests  upon  the 
person  operating  a  car  to  give  warning.  •  •  • 
"I  think  I  have  already,  in  the  other  requests 
which  I  have  given  or  charges  which  I  have 
made,  covered  the  fourth  request  asked  for 
by  the  defendant  Now,  gentlemen  of  the  jury, 
if  the  track  was  clear  and  there  was  nothing 
in  the  situation,  position,  or  movement  of 
the  road  roller  to  suggest  danger  to  the  motor- 
man  until  such  time  as  be  got  so  close  to  the 
crossing  as  to  render  it  physically  impossible 
to  stop  before  reaching  it,  the  speed  of  his  car 
considered,  provided  you  find  that  such  speed 
was  the  proper  speed  under  all  of  the  'circum- 
stances surrounding  the  operation  of  the  car, 
then  the  motorman  would  not  b«  held  negligent 
in  failing  to  stop  his  car  in  time  to  avoid  the 
collision,  and  neither  would  the  speed  of  his 
car,  if  lawful  and  proper  before  the  obstruction 
or  danger  became  apparent,  be  rendered  negli- 
gent and  improper  by  reason  of  the  fact  that 
he  could  not  stop  the  car  in  the  distance  inter- 
vening.   •    •    • 

"Now,  as  you  have  heard,  there 'is  a  dispute 
as  regards  the  responsibility  in  this  case.  It 
is,  as  you  know,  the  duty  of  the  plaintiff  himself 
to  assume  the  butden  of  proof  to  show  the  acts 
.  of  negligence  upon  the  part  of  either  one  or 
both  defendant  companies.  The  form  of  your 
verdict  in  this  case,  unless  the  plaintiff  has  satis- 
fied you  by  a  fair  preponderance  of  evidence  that 
this  acadent  was  caused  by  negligence  on  the 
part  of  either  one  of  the  defendants,  would  be- 
no  cause  of  action.  If  you  find  that  it  was 
caused  by  an  act  of  negligence  upon  the  part 
of  either  one  of  these  defendants,  you  will  so 
indicate  by  finding  a  verdict  in  favor  of  the 
plaintiff  and  against  cither  one  of  the  defend- 
ants that  you  find  is  liable  therefor  under  the 
rules  of  law  which  I  have  pointed  out,  or  against 
both  of  them,  if  you  find  that  they  arc  both 
negligent  in  the  operation  of  those  vehicles  at 
the  time  in  question.  Now,  if  you  find  that  this 
damage  was  caused  by  an  act  of  negligence  on 
the  part  of  either  one  solely,  you  are  so  to  in- 
dicate, and  find  a  verdict  in  favor  of  the  plain- 
tiff against  that  defendant  that  you  find  to  be 
negligent;  and,  if  you  find  the  other  defend- 
ant was  not  negligent,  you  will  find  a  verdict 
of  no  cause  of  action  or  not  guilty  as  against 
that  defendant  You  can  find  a  verdict  for 
the  plaintiff  as  against  either  of  the  defendants 
or  against  both  of  them,  but  you  cannot  find 
separately.  If  you  find  against  both  of  them 
you  cannot  separata  the  responsibility.  If  you 
find  from  the  evidence  in  this  case  that  both 
defendants  were  guilty  of  negligence,  which 
proximately  caused  the  accident  in  question, 
then  you  will  find  for  the  plaintiff  against  both 
of  the  defendants  and  award  the  plaintiff  such 
gum  as  against  both  of  the  defendants  as  you 
find  from  the  evidence  he  has  suffered  by  rea- 


son of  the  accident  But  there  can  be  no  sep- 
aration or  degree  of  liability,  as  to  the'  two 
joint  defendants.  If  both  have  been  guilty  of 
the  negligence  whidi  you  find  from  the  testi- 
mony, your  duty  will  be  to  retom  a  verdict  in 
such  sum  as  you  believe  will  tully  compensate 
the  plaintiff  for  the  injuries  received  and  the 
damages  he  has  sustained,  but  it  must  be  one 
verdict  as  against  both  of  the  defendants.  If 
you  find  for  the  plaintiff,  you  will,  of  coarse, 
assess  the  amount  of  his  damages.  If  yoa 
find  that  one — that  the  negligence  of  one  of 
these  defendants  was  the  proximate  cause,  as  I 
stated  before,  and  that  the  other  defendant 
through  its  agent  did  not  commit  an  act  of  neg- 
ligence which  was  the  proximate  cause  of  the 
accident,  then  you  will  return  against  that  d*"- 
fendant  in  such  a  sum  as  yon  find  the  plaintiff 
has  been  damaged  by  reason  of  the  accident 
the  amount  which  you  find  to  be  his  damages 
and  against  the  other  defendant  whirh  you  find 
is  not  guilty  no  cause  of  action.  I  trust  I  have 
made  myself  clear  upon  that  point.    •    •    • 

"The  Court:  My  attention  has  been  called  to 
certain  testimony  given  in  this  case  with  regard 
to  the  operation  by  the  defendant  the  Good 
Ro^ds  Construction  Company  of  the  roller  at 
the  time  in  question.  I  find  that  the  testimony 
is  undisputed  that  there  was  but  one  person 
upon  the  roller;  that  there  was  no  pilot  upon 
the  road  roller  as  required  hy  the  statutes  of 
this  state.  The  statute  of  this  state  requires 
that  a  steam  engine  of  this  kind  must  hare,  in 
operating  upon  a  public  highway,  must  send 
^aliead  a  person  to  give  warning  of  the  approach 
'of  a  vehicle;  that  the  lack  of  this  constitutes 
negligence.  That  testimony  is  undinputPd. 
Thtrpfore,  gentlemen  of  the  jury,  I  charge  you 
that  the  act  of  the  driver  of  the  roller  was  an 
act  of  negligence  as  a  matter  of  law  in  tho 
operation  of  that  road  roller  without  a  pilot 
as  required  by  the  statute  in  this  state.  I  think 
that  covers  the  principles  that  are  applicabl*" 
to  the  case,  and  you  may  follow  an  olBcer." 

[1]  A  careful  examination  of  that  portion 
of  the  charge  first  above  quoted  convinces  ns 
that  the  substance  of  the  fourth  request  to 
charge  was  fully  covered  In  the  charge  as 
given.  The  court  gave  the  fifth  request  ver- 
batim, bat  Interpolated  the  words,  'Trovided 
you  find  that  such  speed  was  the  proper 
speed  under  all  the  circumstances  surround- 
ing the  operation  of  the  car,"  as  appears 
from  the  second  excerpt  above  set  out.  We 
are  of  opinion  that  the  qualifying  language 
was  proper  under  the  evidence  introduced 
and  Qie  Issue  presented. 

[2]  Error  is  assigned  upon  that  portion  of 
the  charge  in  which  the  court  said,  "In  ap- 
proaching a  crossing,  the  duty  rests  upon  t^e 
person  approaching  to  give  warning ;"  and  in 
this  connection  It  is  asserted  that  at  the 
time  the  accident  occurred  there  was  no 
statute  covering  the  subject,  and  that  there- 
fore at  most  the  question  of  whether  a  warn- 
ing should  have  been  given  was  one  of  fact 
for  the  Jury.  We  cannot  agree  with  counsel 
for  appellant  in  this  claim.  In  operating  a 
heavy  motorcar  at  a  rate  of  50  or  GO  miles 
per  hour  there  would  surely  rest  upon  the 
company  the  common-law  duty  to  give  notice 


Digitized  by 


Google 


Mich.) 


DANIXXSKI  T.  LUKOM8KI 


887 


of  Its  approadi  to  a  crossing.  TSie  whole 
tenor  of  the  charge  Is  snch  as  to  Impose  up- 
on the  defendant  the  duty  only  to  "furnish 
Its  road  and  ran  It  In  the  customary  manner 
which  Is  found  to  be  safe  and  prudent,"  and 
to  exercise  "that  degree  of  care  required  to 
be  received  by  passengers  upon  steam  rail- 
roads." We  are  of  opinion  that  no  error 
was  committed  by  the  court  in  the  use  of  the 
language  to  which  exertion  was  taken. 

[3J  Error  is  assigned  upon  the  third  ex- 
cerpt of  the  charge  above  quoted.  The  criti- 
cism of  this  portion  of  the  charge  Is  that 
the  language  was,  "unhappy  and  confusing 
to  the  highest  degree."  This  view  Is  not  so 
apparent  to  the  court  as  it  is  to  counsel.  A 
former  verdict  was  set  aside  because  of  an 
attempt  on  the  part  of  the  jury  to  appor- 
tion the  damages  between  the  two  defend- 
ants, and  the  court  apparently  took  extra 
precautions  to  avoid  such  an  error  on  the 
part  of  the  Jury  on  the  second  triaL  We  do 
not  thlnlc  the  Jnry  could  have  been  misled  by 
wliat  was  there  said.  It  is  true  that  the 
last  excerpt  above  quoted  tells  the  Jury  that 
the  defendant  Good  Roads  Construction  Com- 
pany is  guilty  of  negligence  as  a  matter  of 
law.  Had  the  court  had  this  fact  in  mind 
when  delivering  that  portion  of  the  charge 
to  which  exception  is  taken,  it  is  likely  that 
a  somewhat  different  instruction  would  have 
been  given,  and  one  to  the  etFect  that  the 
plaintiff  must  recover  In  any  event  against 
the  Good  Boads  Construction  Company,  and 
could  only  recover  against  both  defendants 
in  case  the  railroad  company  was  found  to 
be  negligent  Taking  the  instructions  to- 
gether, however,  we  are  Impressed  that  the 
question  of  the  negligence  of  the  railroad 
company  was  the  important  question  for  the 
determination  of  the  Jury,  and  that  that  was 
submitted  under  instructions  entirely  fair 
to  that  defendant 

[4]  Error  Is  assigned  on  the  refusal  of  the 
court  to  set  aside  the  verdict  for  various 
reasons,  and,  among  others,  that  the  verdict 
was  excessive.  When  the  case  was  In  this 
court  before  under  the  record  as  it  flien 
stood,  a  majority  of  the  Judges  sitting  were 
of  opinion  that  a  verdict  lor  ^0,000  was  ex- 
cessive. At  the  time  of  plaintiff's  injury  he 
was  in  his  seventy-seventh  year,  and  had  an 
exi>ectancy  of  life  of  about  5^  years.  At 
the  time  of  the  last  trial  in  1917,  which  w&s 
nearly  8  years  after  his  injury  he  was  about 
84  years  of  age,  and  still  had  an  expectancy 
■of  life  of  upwards  of  3  years.  Aside  from 
the  fact  that  the  record  upon  tills  trial,  on 
the  question  of  earnings,  Is  fuller  than  that 
upon  the  first  trial,  it  is  apparent  that  plain- 
tiff, by  continuing  to  live  far  beyond  his  ex- 
pectancy, according  to  tlie  mortality  tables, 
has  demonstrated  his  right  to  recover  for 
pain  and  suffering  endured,  at  least  up  to 
the  date  of  the  last  trial.  Under  the  evi- 
dence in  the  record  as  It  now  stands  upon 


the  questlMi  of  earnings  and  because  of  the 
lapse  of  time  between  the  accident  and  the 
trial  here  under  consideration,  we  are  un- 
able to  say  that  the  damages  awarded  are 
excessive. 
The  Judgment  is  aflirmed. 


DANIELSKI  ▼.  LUKOMSKI  et  al.    (No.  40.) 
('Supreme  Court  of  Michigan.     Dec.  27,  1&18.) 

1.  Tbial   «=3l4(Kl)  —  QuEsnow  of  Fact  — 
Gbeoibiutt  of  Witnesses. 

The  credibility  of  witnesses  is  for  the  jury. 

2.  BvinENCE    «=»555,  571(10)  —  Eothiatm  — 
Admissibiuty— Wkight. 

In  action  for  damages  due  to  defects  in 
furnace  installed,  estimates  of  experts  of  what 
it  would  coBt  to  make  the  furnace  workable 
were  admissible,  and  their  weight  was  for  the 
jury,  although  they  did  not  measure  the  length 
of  the  piping  they  concluded  should  be  taken 
out,  and  larger  size  substituted,  or  accurately 
figure  out  each  item. 

Error  to  Circuit  Court,  Wayne  County; 
Frederick  W.  Mayne,  Judge. 

Action  by  Julia  Danielslci  against  John 
Lukomskl  and  Anthony  Lukomski,  copart- 
ners as  Lukomskl  Bros.  Judgment  for  plain- 
tiff, and  defendants  bring  error.     Affirmed. 

Argued  before  OSTRANDEB,  O.  J.,  and 
BIRD,  MOORE,  STEEKE,  BROOKE,  FEL- 
LOWS, STOME,  and  KUHN.  JJ. 

Atkinson  &  Northmore,  of  Detroit,  for  ap- 
^llants. 

Samuel  H.  Crowl,  of  Detroit  for  appellee. 

FELLOWS,  J.  Defendants  agreed  for  the 
sum  of  $4oO'to  install  a  heating  plant  in 
plaintiff's  residence.  It  was  to  be  dune  in 
a  first-class  manner.  A  heating  plant  was 
installed  and  the  contract  price  paid.  Plain- 
tiff, claiming  that  the  plant  was  not  install- 
ed in  accordance  with  the  contract,  brought 
this  suit  and  recovered  a  Judgment  of  |250. 
Defendants  bring  the  case  liere,  asking  for 
a  reversal  on  two  grounds:  (1)  That  there 
was  no  sufficient  evidence  to  take  the  case 
to  the  Jury;  and  (2)  that  the  verdict  was 
against  the  weight  of  the  evidence. 

{1>  2]  An  examination  of  the  record  in  the 
case  satisfies  us  that  defendants  are  quite 
wrong  in  both  contentions.  If  the  testimony 
of  the  plaintiff,  her  son,  and  her  tenant  is 
believed,  and  their  credibility  was  for  the 
jury,  the  plant  never  worked  from  the  day 
it  was  first  put  In  operation,  and  was  worth- 
less. In  addition  to  this  testimony,  plaiutlff 
produced  two  witnesses,  both  of  whom  were, 
and  for  many  years  have  been,  engaged  In 
the  plumbing  and  heating  business ;   both  of 
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whom  examined  the  plant,  testified  to  many 
defects,  what  was  necessary  to  be  done  in  or- 
der to  make  It  workable,  and  estimated  the 
expense  it  would  cost  to  prodnce  such  result 
That  they  did  not  measure  the  length  of  the 
piping  they  concluded  should  be  taken  out 
and  larger  size  substituted,  and  that  they  es- 
timated what  it  would  cost  for  new  material 
and  labor  to  make  the  plant  comply  with  the 
contract,  instead  of  going  over  it  with  a  rule 
and  accurately  figuring  each  item  was  a 
proper  subject  of  argument  to  the  Jury,  but 
It  did  not  render  their  testim<»y  inadmlssl- 
bley  or  make  the  question  one  of  law  for  the 
court. 

One  of  the  defendants  was  sworn,  and  a 
neating  engineer  was  also  called  by  them. 
Both  these  witnesses  gave  testimony  con- 
tradictory to  that  given  by  plaintiff  and  her 
witnesses.  The  case  was  one  of  fact.  The 
charge  of  the  court  was  a  fair  one,  is  not  ob- 
jected to,  and  left  to  the  Jury  the  questions 
to  be  determined.  The  verdict  Is  not  against 
the  weight  of  the  evidence. 

The  Judgment  is  affirmed. 


HARRINGTON  ▼.  SHARPS.     (No.  127.) 
(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Mandahits  ®=3l72-— Bbixf  bt  Party  In- 
terested— ^Leave  or  Court  to  Pile— Mo- 
tion TO  Strike. 

In  mandamus  proceedings  by  duly  elected 
prosecuting  attorney,  subsequently  suspended 
from  practice  for  six  months,  to  compel  circuit 
judge  to  set  aside  order  appointing  a  prosecut* 
iog  attorney,  relator's  motion  to  strike  brief  on 
behalf  of  appointee,  filed  by  leave  of  court,  will 
be  denied,  though  appointee  has  not  filed  peti- 
tion to  interv'bne.     (By  divided  court.) 

2.  Mandamus  ®=377(4)— Determination  of 
Right  to  Office. 

Question  whether  duly  elected  prosecuting 
attorney  subsequently  suspended  from  practice 
for  six  months,  on  expiration  of  period  is  en- 
titled to  be  restored  to  office  as  against  one 
appointed  by  circuit  judge,  cannot  be  determin- 
ed in  mandamus  proceeding  to  compel  judge  to 
set  aside  order  making  appointment.  (By  divid- 
ed court) 

8.  Mandamus  «=>S(10)  —  Other  Remedy  — 
Time  to  Pubuo  Oeficb— Quo  Warranto. 
Title  to  a  public  office  may  be  tried  in  quo 
warranto  proceedings,  and  mandamus  is  not  the 
proper  remedy.    (By  divided  court) 

Petition  for  mandamus  by  William  A.  Har- 
rington against  Nelson  Sharpe.  Petition  dis- 
missed by  divided  court. 

Mr.  Harrington  was  duly  elected  to  the 
office  of,  and  qualified  as,  prosecuting  atr 
torney  of  Otsego  county  for  the  two-year 
term  beginning  January  1,  1917.    On  July 


Slat  following,  In  a  disbarment  proceeding 
instituted  against  himi  he  was  suspended 
from  the  practice  of  the  law  for  a  period 
of  six  months.  On  Aligust  6th  respondent, 
circuit  Judge  of  that  circuit,  anxtoted  Wil- 
lis L.  Townsend  prosecnttDg  attorney  for 
the  time  being.  Mr.  Townsend  continued  to 
act  until  February  1, 1918,  when  he  resigned 
such  appointment.  On  the  11th  day  of  Feb- 
ruary respondent  appointed  Wirt  Bamhart 
By  the  order  of  appointment  these  facts  are 
redte^,  and  it  is  further  recited  that  Mr. 
Harrington  was  not  and  bad  not  assumed 
the  duties  of  the  office  since  his  suspension. 
This  petition  is  filed  to  compel  by  mandamus 
the  setting  aside  of  this  order.  The  return 
of  the  respondent  admits  the  facts  above 
stated,  disaffirms  any  interest  in  the  contro- 
versy other  than  that  cast  npon  him  as  an 
official  duty  to  see  that  some  qualified  person 
should  be  appointed  to  diadiarge  the  duties 
of  such  office ;  nether  affirms  nor  denies  re- 
lator's claims  on  the  law,  tmt  states  that  an 
opinion  of  the  Attorn^  Oeneral  on  file  with 
the  derk  of  said  county  holds  that  a  vacan- 
cy existed  In  said  office,  which  it  was  re- 
spondent's duty  to  fill.  He  returns  upon  in- 
formation and  belief  that  a  quo  warranto 
proceeding  is  pending  between  Mr.  Harring- 
ton and  Mr.  Bamhart  to  determine  the  title 
to  such  office.  The  return  is  not  traversed. 
No  brief  Is  filed  by  respondent  Leave  hav- 
ing been  previously  granted  by  this  court, 
counsel  for  Mr.  Bamhart  have  filed  a  brief, 
which  relator  moves  to  strike  from  the  files. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

William  A.  Harrington,  of  Oaylord,  Proa 
Atty.,  for  rdator. 

Nelson  Sharpe,  of  West  Branch,  pro  ee. 

Cummins  &  Nichols,  of  Lansing,  for  Wirt 
Bamhart 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  [1]  The  motion  to  strike  the  brief 
of  Cummins  &  Nichols,  filed  on  behalf  of  Mr. 
Barnhart,  from  the  files  is  denied.  It  was 
filed  by  leave  of  this  court.  Mr.  Bamhart 
has  not  filed  a  petition  to  Intervene  in  the 
proceedings  which  might  require  notice. 
This  court  frequently  acc^ts  briefs  filed  by 
parties  who  may  be  interested  in  the  proper 
solution  of  que^ons  subntitted  to  this  court 
for  determination.  The  practice  should  not 
be  discouraged.  Relator  has  had  ample  time, 
to  reply  to  such  brief,  as  his  brief  now  being 
considered  (his  former  brief  having  been 
stricken  from  the  files  as  Impertinent)  was 
filed  several  months  after  that  of  Cummins 
&  Nichols. 

[2, 3]  A  most  casual  examination  of  the 
statement  of  facts  will  disclose  that,  strip- 
ped of  all  formalities,  the  question  here  in- 
volved, and  the  only  question  involved   is. 
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Who  is  entitled  to  hold  the  office  of  prose- 
cutlng  attorney  of  Otsego  county,  Harring- 
ton or  Bamhart?  Relator  insists  that  he  la 
the  prosecatlng  attorney  of  that  connty  by 
virtue  of  his  election;  that  his  suspension 
from  practice  did  not  create  a  vacahcy;  that 
the  only  authority  given  the  circuit  judge 
under  the  facts  of  the  case  is  that  found  in 
section  2412,  G.  U  1915,  providing  for  the 
appointment  of  a  prosecuting  attorney  for 
the  time  being;  and  that  upon  the  expira- 
tion of  the  period  of  his  suspension  he  was 
entitled  to  be  restored  to  the  office  with  all 
its  rights  and  perquisites.  On  the  other 
hand,  it  is  insisted  that  by  the  suspension  of 
Harrington's  right  to  practice  law,  he  there- 
upon became  dlsqualifled  to  discharge  the 
duties  of  the  office,  the  same  became  vacant, 
and  that  the  respondent  was  required  by  sec- 
tion 11,  art.  7,  of  the  Constitution  to  fill  such 
vacancy  by  appointment,  and  that  the  ap- 
pointment of  Bamhart  was  legal. 

May  this  question  be  determined  In  this 
mandamus  proceeding?  We  think  not. 
There  la  no  great  public  emergency,  no  great- 
er than  would  ordinarily  arise  in  a  contest 
over  any  office;  nor  has  this  court  by  former 
adjudicated  cases  so  settled  the  law  as  that 
we  may  say  that  Bamhart's  claim  la  with- 
out foundation  and  but  a  pretext.  -  While 
this  court  has,  as  matter  of  favor,  permitted 
the  filing  of  a  brief  in  behalf  of  Mr.  Barn- 
hart,  he  Is  not  a  party  to  these  proceedings, 
bad  nothing  to  do  with  making  the  issue,  and 
has  no  control  over  the  case.  A  quo  war- 
ranto proceeding  is  pending  between  the  real 
parties  to  this  controversy.  The  title  to 
public  office  may  be  tried  in  quo  warranto 
proceedings,  but  mandamus  is  not  the  proper 
remedy.  People  ex  rel.  Cuthbert  v.  Common 
Council  of  Detroit,  18  Mich.  338;  ICeeler  v. 
Deo,  IIT  Mich.  1,  78  N.  W.  146;  Ashwell  v. 
BuUock,  122  Mich.  620,  81  N.  W.  577;  Pip- 
per  V.  Wayne  Circuit  Judges,  122  Mich.  088, 
81  N.  W.  962;  Lachance  v.  Mackinac  Co. 
Canvassers,  157  Mich.  679,  122  N.  W.  271; 
Dickinson  v.  County  Board  of  Canvassers, 
148  Mich.  513,  111  N.  W.  1075;  Frey  v. 
Mlchle,  68  Mich.  323,  36  N.  W.  184. 

The  petition  for  mandamus  will  be  dis- 
missed, but  without  costs. 

BIRD,  STBBRE,  and  MOORE,  JJ.,  con- 
curred  with  FELLOWS,   J. 

OSTR.\NDEB,  G.  J.  I  am  impressed  that 
the  right  of  the  relator  to  the  office  ought  to 
be  determined  in  this  proceeding  and  for  the 
reason  that  no  real  question  of  title  to  office 
Is  Involved. 

1.  The  prosecuting  attorney,  Harrington, 
the  relator,  was  an  attorney  and  counselor 
at  law.  It  was  a  necessary  qualification  for 
holding  the  office,  which  he  held  by  election. 
His  punishment,  inflicted  by  Judge  Wlest, 
did  not  take  away  this  qualification.     He 


was  not  disbarred.  He  remained  en  attor- 
ney, but,  for  a  time,  one  not  permitted  to 
practice  his  profession.  He  did  not  have  to 
be  again  admitted  to  the  bar  when  the  period 
of  suspension  expired. 

2.  The  statute,  which  demands  that  the 
prosecuting  attorney  shall  be  an  attorney, 
given  the  greatest  possible  etfect,  in  view  of 
the  circumstances,  operated  only  to  create 
a  disability,  for  the  time  being. 

3.  The  disability  was  removed  when  the 
period  fixed  in  the  order  of  Judge  Wlest  ex- 
pired. 

4.  There  was  no  vacancy  in  the  office — the 
relator  was  under  no  disability  to  perform 
the  duties  of  the  office — when  the  last  order 
of  the  court  was  made.  Title  to  (be  office 
came  to  relator  by  election.  No  one  In  any 
proceeding  instituted  for  the  purpose  has 
questioned  his  title. 

5.  The  last  order  made  by  the  court  can- 
not be  allowed  to  so  operate  as  to  raise  the 
question  of  title.  It  is  based  upon  the  as< 
sumption  that  relator  had  lost  title;  that 
there  was  no  one  in  office.  With  that  or- 
der out  of  the  way,  and  this  Is  a  direct  pro- 
ceeding whidi  questions  Its  validity,  the 
whole  matter  is  settled. 

The  writ  should  issue. 

BHOOKE,  STONE,  and  KDHN,  JJ.,  con- 
curred with  OSTKANDER,  O.  J. 


PEOPLE  V.  MEYER.    (No.  111.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Indictment  and  iNroBMAnoN  e=»161(6)— 

AKENDUENT  —  LaBCENT  —  AlXEQATION        OF 
OWREBSHIP. 

It  was  proper,  nnder  Comp.  Laws  1915,  S 
15749,  to  permit  amendment  of  information  for 
larceny  to  show  that  the  owner  of  the  goods  was 
a  copartnership  and  not  a  corporation,  where 
defendant  was  not  prejudiced  thereby,  claimed 
no  surprise  or  unpreparedness  to  meet  amended 
case,  and  asked  no  continuance. 

2.  Indictmkrt   and    Infoucation    «=>15&— 

AUENDMKNT— VAUDITT. 
Compiled  Laws  1915,  }  15749,  permitting 
amendment  of  indictments  and  informationB  in 
case  of  variance  l>etween  statement  and  proof, 
is  not  in  violation  of  Const,  art.  2,  i  19,  guar- 
anteeing to  the  accused  the  right  to  be  informed 
of  the  nature  of  the  accusation  against  him. 

Error  to  Superior  Court  of  Orand  Rapids ; 
Major  L.  Dunham,  Judge. 

John  Meyer  was  convicted  of  larceny,  and 
he  brings  error.    Affirmed. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORE,  STEERHk  BROOKEi.  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 
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M.  Thomas  Ward,  of  Grand  Rapids,  and 
Ross  F.  Moore,  for  appellant.' 

Cornellna  Hofflns,  Pros.  Atty.,  and  Bartel 
J.  Jonkman,  Asst.  Pros.  Atty.,  both  of  G-rand 
Rapids  (Fred  P.  Oelb,  of  Grand  Rapids,  of 
counsel),  for  tbe  People. 

FELLOWS,  J.  Defendant  was  charged  In 
the  Information  with  the  larceny  in  the  day- 
time in  the  store  ofl  the  Herpolshelmer  Com- 
pany of  enumerated  personal  property  of  the 
Herpolshelmer  Company  of  the  value  of  $267.- 
50.  It  was  alleged  in  the  information  that 
the  Herpolshelmer  Company  was  a  corpora- 
tion. Upon  the  trial  It  developed  that  the 
Herpolshelmer  Company  was  a  copartnership, 
composed  of  William  G.  Herpolshelmer  and 
Heni7  B.  Herpolshelmer,  as  trustee.  The 
trial  court,  over  defendant's  objection,  per- 
mitted the  prosecuting  attorney  to  amend  the 
Information  by  alleging  the  ownership  of  the 
property  to  be  in  Willl.an»  G.  and  Henry  B. 
Herpolshelmer  as  copartners.  By  seasonable 
objection,  motion  for  directed  verdict  and  mo- 
tion In  arrest  of  judgment,  defendant  qnes- 
tlons  the  validity  of  this  action.  It  Is  the 
oply  question  raised. 

[1]  The  information  on  its  face  was  in  no 
way  defective.  The  property  stolen  was  the 
property  of  the  Herpolshelmer  Company,  and 
was  so  Alleged.  The  variance  between  the 
allegation  of  the  information  and  the  proof 
consisted  in  the  fact  that  the  Herpolshelmer 
Company  was  a  copartnership,  not  a  corpora- 
tion. The  variance  therefore  consisted  In 
the  description  of  the  person  or-  body  stated 
to  be  the  owner  of  the  property  stolen.  Sec- 
tion 15749,  Conip.  Laws  1915,  provides: 

"Any  court  of  record  in  which  the  trial  of  an 
indictment  is  had,  may  forthwith  allow  amend- 
ment in  case  of  variance  between  the  statement 
in  the  indictment  on  which  the  trial  is  bad,  and 
the  proof  in  the  following  cases:  In  the  names 
of  any  county  or  place  stated  in  the  indictment, 
in  the  name  or  description  of  any  person  or 
body  stated  to  be  the  owner  of  any  property, 
which  is  the  subject  of  the  offense  charged,  or 
alleged  to  have  been  injured  by  the  commission 
of  the  offense,  or  the  Christian  or  surname  of 
any  person,  the  name  or  description  of  any  thing, 
the  name  or  description  of  any  writing,  as  well 
records  as  others,  or  the  ownership  of  any  prop- 
erty described  in  the  indictment,  and  in  all  cases 
whenever  the  variance  between  the  facts  alleged 
in  the  indictment,  and  those  proved  by  the  evi- 
dence, are  not  material  to  the  merits  of  the 
case." 

The  language  of  the  statute  is  unambigu- 
ous, and  under  It  the  amended  was  properly 
allowed.  People  v.  Courtney,  178  Mich.  137, 
144  N.  W.  568;  People  v.  Brown,  110  Mich. 
168,  67  N.  W.  1112;  People  v.  Price,  74 
Mich.  37,  41  N.  W.  853.  We  can  conceive  of 
no  case  more  appropriate  for  the  application 
of  this  statute  than  the  Instant  one.  De- 
fendant was  in  no  way  prejudiced  by  the 


amendment;  be  claimed  no  surprise  or  on- 
preparedness  to  meet  the  case  made  by  the 
amendm^it,  asked  no  continuance,  a^  relies 
solely  upon  this  objectiwi  to  escape  a  merited 
conviction. 

[2]  Nor  are  we  able  to  perceive  in  what 
manner  section  19,  art.  2,  of  the  Constitution, 
guaranteeing  to  the  accused  the  right  to  be 
informed  of  the  nature  of  the  accusatioa 
against  him,  has  been  offended  by  this  stat- 
ute of  amendments,  a  procedural  statute,  a 
statute  enacted  In  the  furtherance  of  the  due 
administration  of  the  criminal  law. 

The  conviction  Is  affirmed. 


LDDWIO  V.  BRUNNB3B.     (No.  51.) 
('Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Banks  and  Banking    e=»129— Joint  De- 
posits—Stjbvivobship. 

A  deposit  in  a  bank  under  a  certificate  made 
payable  to  "S.  or  8.  E.,  either  or  the  survivor,'' 
became  the  sole  property  of  the  survivor,  under 
Pub.  Acts  1900,  No.  248;  Cbmp.  Laws  1915, 
S  8040,  in  the  absence  of  other  evidence. 

2.  Husband  and  Wife      <3=»140)  —  Mort- 

OAOES. 

Where  note  and  mortgage  were  made  to 
husband  and  wife  as  joint  tenants,  the  survivor 
did  not  take  the  entire  title  therein  in  the  ab- 
sence of  evidence  establishing  a  gift  inter  vivos 
or  causa  mortis  of  the  deceased  spouse's  share. 

Bird,  Moore,  and  Brooke,  JJ.,  dissenting  in 
part. 

Appeal  from  Circuit  Court,  Kalamazoo 
County,  In  Chancery;  George  V.  Welmer, 
Judge. 

Action  by  Samuel  D.  Ludwlg  against. Hen- 
ry W.  Brunner,  as  executor,  etc.  Decree  for 
defendant,  Ind  plaintiff  appeals.  Reversed 
in  part,  and  affirmed  in  part. 

On  October  9,  188.3,  plaintiff  purchased  a 
farm  In  St.  Joseph  county,  Mich.,  taking  title 
thereto  in  his  own  name.  On  January  17, 
1885,  the  title  to  said  farm  was  placed  In 
"Samuel  Ludwig  &  Sarah  B.  Ludwlg,  hus- 
band and  wife  as  joint  tenants."  At  the  time 
the  title  to  the  farm  was  placed  in  the  names 
of  plaintiff  and  his  wife  as  tenants  by  the 
entireties,  Mrs.  Ludwlg  contributed  a  consid- 
erable portion,  perhaps  more  than  one-half 
of  the  value  thereof  which  was  used  to  pay 
off  the  mortgage  thereon.  From  January  17, 
1885,  until  Dec-ember  11,  1914,  a  period  of 
almost  30  years,  plaintiff  and  his  wife  lived 
upon  said  farm.  On  the  latter  date  tbey 
sold  It  for  ^,600.  Of  this  sum  there  appears 
to  have  been  paid  $1,800  in  cash  and  a  pur- 
chase^noney  mortgage  was  givm  by  the  ven- 
dee to  the  vendors  for  $1,700.  This  mortgage 
runs  to  "Samuel  Ludwig  and  Sarah  B.  Lud- 
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wig  aa  joint  tenants."  The  mortgage  was 
made  collateral  to  a  promissory  note  for  tlie 
same  amount  In  which  the  .payees  are  de- 
scribed as  In  the  mortgage.  Of  the  $1,800 
paid  la  cash,  $1,750  was  at  once  deposited 
in  the  Kalamazoo  County  State  Bank  of 
Scttoolctaft  under  a  certificate  made  pay- 
able to  "Samuel  or  Sarah  £.  Ludwlg,  either 
or  the  survivor." 

On  August  30,  1915,  Sarah  El.  Ludwlg  ex- 
ecuted, with  proper  legal  formalities,  a  last 
will  and  testament,  by  the  terms  of  which 
she  gave,  devised,  and  bequeathed  all  her  es- 
tate both  real  and  personal  to  her  husband, 
the  plaintiff  herein,  so  long  as  he  should  live, 
with  remainder  over  to  her  brother  Henry  W. 
Brunner,  defendant  herein.  On  September 
22,  1915,  Sarah  B.  Ludwlg  died.  Uer  will 
was  admitted  to  probate  without  objection  on 
the  part  of  the  plaintiff,  and  a  contest  im- 
mediately arose  between  plaintiff  and  de- 
fendant, as  administrator  of  Sarah  E.  Lud- 
wlg's  estate,  as  to  the  ownership  of  the  cer- 
tificate of  deposit  and  the  mortgage  describ- 
ed. Plaintiff  herein  filed  his  bUl  In  which  the 
foregoing  facts  were  set  up  and  prayed  that 
defendant  be  required  to  show  by  what  right 
or  title  he  claimed  any  of  said  securities  or 
personal  property.  To  this  bill  defendant  fil- 
ed an  answer  and  cross-bill,  in  whldi  be 
prayed  that  plaintiff  be  compelled  to  account 
to  defendant,  as  executor  of  the  will  of  Sa- 
rah E.  Ludwlg,  for  said  securities.  Tlie  learn- 
ed circuit  judge  filed  an  opinion  in  the  case 
by  the  terms  of  which  the  estate  of  Sarah  £1 
Lndwlg  was  held  to  be  the  owner  of  an  un- 
divided one-half  of  the  proceeds  of  the  cer- 
tificate of  deposit  and  of  the  mortgage,  and 
a  decree  was  entered  In  conformity  with  such 
opinion.    From  this  decree  plaintiff  appeals. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

David  Andersouv  of  Paw  Paw,  for  appel- 
lant. 

W.  J.  Losinger,  of  Kalamazoo,  for  appel- 
lee. 

FELLOWS,  J.  (after  stating  the  facts  as 
above).  [1]  So  far  as  the  certificate  of  de- 
ix>sit  Is  concerned,  we  must  hold  that  the 
court  was  in  error,  and  that  the  property  in 
the  same  rests  solely  In  the  plaintiff.  There 
Is  not  sufficient  evidence  In  the  case  to  lead 
ns  to  conclude  that  the  presumption  created 
by  the  statute  (Act  248,  Public  Acts  1909; 
section  8040,  C.  L.  1915)  has  been  overcome. 
That  act  is  applicable  to  the  instant  case. 
In  re  Rehfeld's  Estate,  164  N.  W.  372 ;  Peo- 
ple's State  Bank  v.  Miller's  Estate,  166  N.  W. 
608;  Powell  v.  Pennock,  165  N.  W.  799. 

[1}  Touching  the  mortgage,  I  think  a  dif- 
ferent situation  is  presented.  There  is  no 
testimony  establishing  or  tending  to  estab- 
lish a  gift  inter  vivos  or  one  causa  mortis. 


This  court  has  repeatedly  hdd  that,  in  tlie 
absence  of  proof  sufficient  to  establish  ei- 
ther a  gift  later  vivos  or  causa  mortis,  the 
survivor  in  case  of  joint  title  In  personal 
property  does  not  take  the  entire  title  by 
such  survivorsh^  Walt  v.  Bovee,  35  Mich. 
425;  Luttermoser  v.  Zeuner.  110  Mich.  186,  . 
68  N.  W.  117;  Burns  v.  Bums,  132  Mich. 
441,  93  N.  W.  1077 ;  State  Bank  of  Croswell 
V.  Johnson,  151  Mich.  538,  U5  X.  W.  464. 
These  cases,  and  others  which  might  be  dted, 
establish  to  my  mind  the  doctrine  in  this 
state  that  joint  tenancy  in  personal  property 
with  its  right  of  survivorship  does  not  exist. 
I  fully  discussed  this  question  In  the  recent 
case  of  Hart  v.  Hart,  201  Mich.  207,  167  N. 
W.  337,  and  shall  not  here  repeat  what  was 
there  fully  considered. 

I  am  impressed  that,  under  our  decisions 
neither  by  force  of  the  language  here  em- 
ployed, nor  by  force  of  the  law,  did  the  de- 
fendant as  survivor  of  his  wife  take  title  to 
her  Interest  in  this  mortgage.  The  doctrine 
of  stare  decisis,  iq  my  Judgment,  prevents 
us  from  holding  that  the  defendant  here 
takes  the  entire  mortgage. 

Walt  v.  Bovee,  supra,  was  written  over 
40  years  ago.  It  laid  down  a  rule.  It  was  a 
rule  of  property  which  has  been  followed  by 
this  court  without  deviation  ever  since.  In 
the  instant  case,  the  mortgage  runs  to  the 
husband  and  wife  "as  joint  tenants" ;  In  the 
case  of  State  Bank  of  Croswell  ▼.  Johnson, 
supra,  the  certificate  of  d^)oslt  was  Indorsed 
with  a  direction  to  Issue  a  new  certificate  to 
the  husband  and  wife  "or  the  survivor  of 
them."  Had  the  argument  here  advanced  by 
my  Brother  BIRD  been  there  accepted  by 
this  court,  there  would  have  been  no  occasion 
to  there  consider  the  questions  of  fact  in- 
volved. But  this  court  there  declined  to 
deviate  in  the  slightest  degree  from  Wait  v. 
Bovee,  and  expressly  stated: 

"Our  decisions  that  the  law  of  survivoTship 
doos  not  apply  m  the  case  of  joint  ownership  of 
personal  property  does  not  affect  the  right  of  a 
donor  to  make  a  gift  to  his  surviving  wife" — 
and  held  that  the  transaction  there  involved 
partook  of  the  nature  both  of  a  gift  inter  vivos 
and  of  a  gift  causa  mortis. 

In  Burns  v.  Burns,  supra,  the  deposit  orig- 
inally stood  in  the  name  of  the  h,usband; 
by  his  direction  the  wife's  name  was  added, 
the  husband  saying,  "That  it  was  as  much 
her  money  as  it  was  his  money."  The  mon- 
ey was  held  to  belong  to  the  husband's  es- 
tate. 

-  I  doubt  that  It  may  be  said  to  be  a  mat- 
ter of  common  knowledge  that  many  married 
people  In  every  community  are  holding  their 
personal  property  in  supposedly  joint  tenan- 
cies. I  think  It  may  be  a  matter  of  common 
knowledge  that  many  of  them  have  their  sav- 
ings deposited  In  banks  payable  to  them  or 
either  or  the  survivor  of  them,  or  words  of 
similar  purport.   The  Legislature  of  the  state 
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has  taken  cognizance  of  this  fact  and  has 
provided  a  rule  of  evidence  in  such  cas^s. 
Section  8040,  O.  L.  1015.  But  It  has  gone  tva 
further.  If,  In  legislative  wisdom,  It  should 
go  further  and  apply  such  rule  of  evidence  to 
personal  property  generally,  affirmative  ac- 
tion by  that  co-ordinate  branch  of  the  gov- 
ernment should  be  required.  This  court 
should  not  reverse  a  rule  of  property  which 
has  been  unquestioned  for  over  40  years,  and 
under  which  rights  of  creditors  of  decedents 
have  been  protected  and  no  small  amount  of 
revenue  by  way  of  inheritance  taxes  has  been 
contributed  to  the  support  of  the  state  gov- 
emmrat 

I  think  the  decree  of  the  court  below  as 
to  the  certiflcate  of  deposit  should  be  revers- 
ed, and  as  to  the  mortgage  should  be  affirm- 
ed. PlaintifC  should  have  his  costs  in  this 
court,  but  neither  party  should  recover  costs 
of  the  bearing  at  the  circuit 

OSTRANDER,  C.  J.,  and  KUHN,  STBBRB, 
and  STONE,  JJ.,  concurred  with  FEL- 
LOWS, J. 

BIRD,  J.  (dissenting  In  part).  I  am  in  ac- 
cord with  Mr.  Justice  FELLOWS'  conclusion 
in  this  case  that  the  certiflcate  of  deposit  is 
the  sole  property  of  the  plaintiff,  but  I  am 
unable  to  subscribe  to  his  conclusion  that 
plaintiff  owns  only  an  undivided  half  of  the 
mortgage.  It  la  my  opinion  upon  the  death 
of  his  wife  the  plaintiff,  as  survivor,  be- 
came the  sole  owner  of  both  the  bank  deposit 
and  mortgage. 

The  common  law  recognized  Joint  tenancy 
in  both  real  and  personal  property.  2  Black- 
stone's  Commentaries  (COoley  Ed.)  180,  399. 
At  common  law,  when  a  conveyance  was  made 
of  either  real  or  personal  property  to  two  or 
more  persons.  It  was  construed  to  be  In  joint 
tenancy,  and  It  was  therefore  necessary.  In 
creating  an  estate  In  common,  to  use  some 
words  Indicating  such  an  Intention.  Pruden 
V.  Paxtou,  79  N.  a  446,  28  Am.  R^.  333; 
38  Cyc.  5.  Early  In  the  history  of  our  Juris- 
prudence^ the  Legislature  reversed  this  rule 
as  to  real  estate  and  provided  that  a  convey- 
ance of  real  estate  to  two  or  more  persons 
should  be  construed  as  an  estate  in  common 
unless  expressly  declared  to  be  in  joint  ten- 
ancy. And  this  Is  the  law  to-day.  0.  L. 
1915,  i  11562.  Analogous  to  this  legislative 
rule  with  reference  to  real  proi)erty,  this 
court  promulgated  a  like  rule  with  reference 
to  personal  property  and  refused  to  construe 
conveyances  of  personal  property  to  two  or 
more  persons  as  joint  tenancies.  Wait  v. 
Bovee,  35  Mich.  435;  Luttermoser  v.  Zeuner, 
110  Mich.  186,  68  S.  W.  117.  These  cases 
have  gone  no  further,  however,  than  to  refuse 
to  recognize  joint  tenancies  la  conveyances 
where  there  was  nothing  beyond  the  desig- 
nation of  the  names  of  the  parties  to  Indicate 
the  kind  or  quality  of  the  estate  Intended  to 


be  conveyed.  In  Walt  v.  Bovee,  nothing  ap- 
pears in  the  mortgage  aside  from  the  joint 
names  to  indicate  the  nature  of  the  tenancy, 
and  the  same  Is  true  of  the  case  of  Lutter- 
moser v.  Zeuner,  although  there  is  some  4an- 
guage  In  the  opinion  of  the  latter  case  whldi 
might  lead  to  a  different  conclusion.  The 
mortgage  in  that  case  was  offered  in  evi- 
dence, but  only  the  following  appean  In  the 
record: 

"Mortgage,  ordinary  form,  given  by  Fair- 
view  Land  Company  April  12,  1893,  considera- 
tion $15,470,  to  Carl  Frederick  Zeuner  and 
Johanna  Rebecca  Zeuner,  on  19.47  acres  of 
land  in  Springwells,  Wayne  county,  Michigan." 
R.  &  B.,  June  Term,  1880. 

Inasmuch  as  the  question  of  Joint  tenancy 
was  Involved  In  those  cases,  I  assume,  if 
there  had  been  any  language  of  the  parties 
indicating  that  the  mortgage  was  to  be  held 
In  joint  tenancy,  It  would  have  appeared  in 
the  record.  No  case  of  this  court  has  been 
called  to  our  attention  where  it  has  refused 
to  recognize  the  right  of  parties  to  make  such 
an  agreement  if  they  chose,  and  It  has  en- 
forced such  conveyances  of  personal  property 
where  it  was  clear  from  the  instrument  that 
it  was  intended  to  be  owned  in  joint  tenan- 
cy. An  illustration  of  this  is  the  late  case  of 
Negaunee  National  Bank  v.  Le  Beau,  1^ 
Mich.  502,  161  N.  W.  974,  L.  R.  A.  1917D, 
852.  In  this  case  a  father  made  a  deposit  in 
a  bank  for  himself  and  his  daughter.  The 
deposit  appeared  upon  the  books  of  the  bank 
In  the  following  form: 

"The  sum  deposited  to  this  account  belongs  to 
"Signature:  Euchrist  Le  Beau, 
"Sophia  Charles, 
jointly ;  it  being  understood  each  may  withdraw 
on  his  or  her  individual  order  during  their  joint 
lives,  and  that  any  balance  upon  the  death  of 
either  shall  belong  to  the  survivor. 

"[SignAi]    Euchrist   Tjc   Beau. 
"[Signed]    Mrs.   Ed.   Charles." 

The  right  of  the  daughter  as  survivor  to 
take  the  deposit  after  the  death  of  her  father 
was  contested,  and  upon  reaching  this  court 
It  was  said: 

"In  this  case  it  Is  not  necessary  to  predicate 
determination  upon  the  fact  that  the  passbook 
prior  to  the  death  of  Euchrist  Le  Beau  was  in 
the  possession  of  the  donee,  and  to  draw  an  in- 
ference from  that  possession  that  the  same  was 
given  to  her  by  her  father  in  his  lifetime  with 
the  intenti<»  of  giving  her  tlie  fund  represent- 
ed thereby.  He  bad  already  given  her  the  fund 
by  bis  unequivocal  act  at  the  moment  the  de- 
posit was  made." 

An  attempt  was  made  to  sustain  the  tig^t 
of  the  survivor  to  take  the  deposit  by  force 
of  the  provisions  of  Act  248  Of  the  Laws  of 
1909,  but  opposing  counsel  questloiied  the 
constitutionality  of  that  act.  The  court, 
however,  laid  aside  this  argument,  saying: 

"It  is  asserted  by  appellant  that  said  stat- 
ute, if  applicable,  is  unconstitutional  for  van- 
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008  reasons  assigned.  Without  casting  aay 
doubt  upon  the  validity  o{  the  legislation  in 
question,  and  following  our  usual  practice,  we 
decline  to  consider  this  phase  of  the  question, 
being  able  to  reach  a  determination  of  the  issue 
involved  upon  other  grounds." 

The  right  of  the  survivor  to  take  the  de- 
posit was  sustained,  and  upon  no  other  the- 
ory than  that  she  was  a  joint  tenant  with 
her  father  and  took  the  deposit  as  survivor. 
The  daughter  stood  in  the  same  relation  to 
the  deposit  that  plaintiff  does  to  the  mort- 
gage in  question.  U  the  entire  deposit  was 
hers  as  survivor,  the  plaintiff  is  sole  owner 
of  the  mortgage  as  survivor.  See  In  re  Beh- 
feld's  Estate,  164  N.  W.  372. 

It  is  within  the  knowledge  of  nearly  every 
practitioner  that  many  married  people  in 
every  community  are  holding  their  personal 
property  as  well  as  their  real  estate,  as  they 
think,  in  Joint  tenancy  to  avoid  the  trouble 
and  expense  of  probating  their  estates.  I  am 
unable  to  see  any  valid  reason  why  such  an 
agreement  should  not  be  euiforced  by  this 
court  where  It  appears  upon  the  face  of  the 
conveyance  that  such  was  the  intention  of 
the  parties.  There  is  no  statute  prohibit- 
ing It,  neither  is  there  any  rule  of  construc- 
tion which  has  been  .followed  by  this  court 
which  would  make  such  a  holding  Inconsist- 
ent Our  court  has  simply  refused  to  recog- 
nize the  common-law  rule  in  the  creation  of 
a  Joint  estate  la  personal  property,  namely, 
that  a  simple  c(mveyance  of  ];>ersonaI  prop- 
erty to  two  or  more  persons  creates  an  esr 
tate  in  Joint  tenancy;  but  the  right  of  the 
parties  themselTes  to  create  the  relation  by 
express  .words  has  never  been  denied,  and  Is 
upheld  by  this  court  in  Negaunee  National 
Bank  v.  Le  Beau,  supra. 

In  other  states  where  the  common-law  rule 
has  been  abrogated  as  here.  Joint  tenancy 
with  Its  incident  of  survlTorahlp  is  recogniz- 
ed where  the  par.tie8  themselves  have  pro- 
vided for  it.  Joint  tenancy  has  been  abolish- 
ed in  the  state  of  Georgia,  but  It  is  held  that 
the  doctrine  will  be  recognized-  where  it  is 
created  by  act  of  the  parties.  In  the  case 
of  Equitable  Loan  Ca  t.  Waring,  117.6a.  390, 
44  S.  B.  S20,  62  L.  R.  A.  93,  97  Am.  St.  Bep. 
177,  where  a  like  question  is  discussed  it  Is 
said: 

"While  the  doctrine  of  survivorship  as  ap- 
plied to  Joint  tenancies  has  been  distinctly  abol- 
ished and  does  not  exist  in  this  state,  there  is 
no  law  of  this  state  that  we  are  aware  of  which 
prevents  parties  to  a  contract,  or  a  testator  in 
his  will,  from  expressly  providing  that  an  in- 
terest in  property  shall  be  dependent  upon 
survivorship.  Of  course,  all  presumptions  are 
against  such  an  intention ;  but  where  the  con- 
tract or  will  provides,  eitiier  in  express  terms 
or  by  necessary  implication,  that  the  doctrine 
of  survivorship  shall  be  recognized,  we  know  of 
no  reason  why  a  provision  in  the  contract  or 
will  dependent  upon  such  doctrine  may  not  be- 


come operative  under  the  laws  of  this  state. 
*  *  *  In  Georgia  thfe  mere  creation  of  the 
estate  in  two  or  more  persons  never  draws  to  it 
survivorship  as  an  Incident,  and  the  presump- 
tion is  in  all  cases  that  survivorship  was  not 
intended.  But  where,  by  etxpress  terms  or  nec- 
essary implication,  a  survivorship  is  provided 
for,  the  law  of  Georgia  allows  it  to  exist.  This 
exact  question  has  been  passed  upon  in  other 
states  having  statutes  abolishing  the  doctrine  of 
survivorship  as  applied  to  joint  tenancies.  In 
Arnold  V.  Jack's  Executors,  24  Pa.  67,  the  Su- 
preme Court  of  Pennsylvania  held  that,  though 
survivorship  as  an  incident  to  Joint  tenancies 
had  been  abolished  in  that  state,  it  might  be  ex- 
pressly provided  for  by  will  or  deed ;  Knox,  J., 
in  the  opinion  saying:  'But  conceding  that  the 
right  of  survivorship,  as  an  incident  of  a  joint 
tenancy,  no  matter  how  created,  is  gone,  it  by 
no  moans  follows  that  this  right  may  not  be 
expressly  given  either  by  a  devise  in  a  will  or 
by  grant  in  a  deed  of  conveyance.  It  may 
cease  to  exist  as  an  incident,  and  yet  be  legally 
created  as  a  principle.'     [Oiting  authorities.] 

"In  the  case  of  Taylor  v.  Smith,  116  N.  C. 
531,  21  S.  E.  202,  the  Supreme  Court  of  North 
Carolina  held  that  the  act  abolishing  survivor- 
ship in  estates  in  joint  tenancy  did  not  prohib- 
it contracts  making  the  right  of  the  parties  de- 
pendent on  survivorship.  In  the  opinion  Avery, 
J.,  said:  'The  aot  of  1784  •  »  •  abolishes 
survivorship  where  the  joint  tenancy  would  oth- 
erwise have  been  created  by  the  law,  but  does 
not  operate  to  prohibit  persons -from  entering 
into  written  contracts  as  to  land,  or  verbal 
agreements  as  to  personalty,  such  as  to  make 
the  future  rights  of  the  parties  depend  upon  the 
fact  of  survivorship.' " 

I  think  the  decree  should  be  reversed  and 
plaintiff  should  be  declared  to  be  the  sole 
owner  of  the  bank  deposit  and  mortgage.  See, 
also,  17  Am.  &  Elng.  Ency.  of  Lew,  660,  and 
cases  cited.  Plaintiff  is  «itltled  to  his  costs 
In  this  court 

MOOBE  and  BBOOKB,  JJ.,  concurred  with 
BEBD,  J. 


MABCOtJX  V.  EEARDON  et  al.    (No.  30.) 
(Snpreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  OoBVOBAiioNS  ^=»190  —  Suit  Between 

StOCKBOLDEIIS— FBAUD— BUBDEN    OF  PbOOF. 

Burden  rested  on  minority  stockholder, 
claiming  that  other  stockholders  had  fraudu- 
lently acquired  assets  of  company  and  convert- 
ed  his  stock  and  were  operating  property 
through  dummy  trustee  for  their  own  benefit, 
to  prove  his  claims. 

2.  COBPOBATIONS  iSs»190  —  AOBEEUENT  BE- 
TWEEN Stockholdebs— Fbadd  on  Minobitt 
Stockholdeb— Evidence. 

Failure  of  stockholders  in  insolvent  eleva- 
tor company  to  act  under  agreement  which  they 
signed  to  pay  $600  each  for  the  property  of  the 
company  conveyed  to  trustee  to  enable  him  to 
pay  its  debts  held  not  evidence  either  of  fraud 
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or  conTersion  of  the  company's  assets  by  stock- 
holders who  subsequebtly  acqtiired  the  prop- 
erty. 

3.  CioBPOBAxioNs  ®s»190  —  Action  Between 
Stockholdebs  —  Deceit  —  Sufficiency  or 
Evidence. 

In  suit  by  minority  stockholder  in  elevator 
company  alleging  fraud  on  his  rights  by  other 
stockholders  who  acquired  property  by  pur- 
chase from  trustee  authorized  at  stockholders' 
meeting  to  sell  to  pay  debts,  evidence  held  not 
to  show  that  plaintiff  was  misled  by  defendants 
as  to  financial  condition  and  business  of  com- 
pany. 

4.  CORPOBATIONS   «=»190  —  MiNORITT    StOCK- 

HOI.DEB— Fbaxjd— Sale  of  Pbopebtt— Evi- 
dence. 
In  suit  by  minority  stockholder  in  elevator 
company  alleging  fraud  on  his  rights  by  other 
stockholders  who  acquired  property  by  pur- 
chase from  trustee  authorized  at  stockholders' 
meeting  to  sell  to  pay  debts,  evidence  held  not 
to  establish  that  the  property  was  sold  for  less 
than  it  was  worth. 

5.  CoBPORATioNS  <S=s>610(l)— Winding  up  Af- 
fairs—Voluntary  Settlehent. 

Statute  authorizing  winding  up  of  affairs  of 
failing  corporation  by  appointment  of  receiver 
does  not  make  unlawful  other  methods  taken 
by  authority  of  majority  stockholders,  where 
all  stockholders  have  equal  opportunities  to 
purchase  stock  of  others,  or  assets  of  corpora- 
tion at  public  or  private  sale. 

6.  Gobfobations  «s»190— Rights  of  Minob- 
iTY  Stockholdeb— Suit  fob  Convebsioi^  or 
Stock— Company  as  Pabty  Plaintiff. 

In  suit  by  minority  stockholder  to  recover 
value  of  stock  converted  by  majority  stock- 
holders who  purchased  property  of  company 
from  trustee  authorized  to  sell  to  wind  up  af- 
fairs, defendant  stockholders  and  company  heUt 
not  in  position  to  insist  on  company's  being 
made  a  plaintiff,  and  then  for  one  defendant  to 
ask  to  amend  bis  answer  by  adding  cross-bill 
to  quiet  title  to  company's  property  from  trus- 
tee. 

Appeal  from  Circuit  Court,  Bay  County, 
In  Chancery;    Frank  D.  M.  Davis,  Judge. 

Suit  by  Charles  Marcoux  against  William 
Beardon  and  others.  From  the  decree,  both 
parties  appeal.  Decree  modified  by  limiting 
It  to  dismissal  of  plaintiff's  bill,  and,  as 
modified,  affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Klnnane,  Black  &  Leibrand,  of  Bay  City, 
for  plaintiff. 

W.  E.  Reardon,  of  Midland,  for  defendant 
William  Reardon. 

Gilbert  W.  Hand,  of  Bay  City,  for  other 
defendants. 

STEERE,  J.  Plaintiff  and  defendants 
were  stockholders  in  a   corporation  known 


a's  the  Farmers'  Elevator  Company,  of  Pin- 
conning,  Mich.,  organized  and  incorporated 
under  the  laws  of  this  state  In  July,  1911, 
with  an  authorized  capitalization  of  $12,000. 

It  was  in  its  inception  a  local  promotion 
by  certain  citizens  of  Plnconnlng  and  vicini- 
ty, optimistically  inaugurated  with  a  view- 
to  building  a  large  elevator  at  Plnconnlng  as 
headquarters  and  acquiring  control  of  the 
business  in  that  vicinity  and  adjacent  points, 
where  It  was  proiwsed  to  establish  small 
elevators,  or  buying  stations  called  "scoop- 
ers." 

Its  first  activity  was  the  exhaustion  of  Its 
capital  In  construction  of  an  elevator,  at 
Plnconnlng  village,  which  commenced  doing 
business  in  October,  1011.  A  report  of  the 
condition  for  the  year  ending  December  31, 
1911,  showed  $12,000  capital  stock  subscrib- 
ed and  paid  in,  $11,000  cash,  and  $1,000  prop- 
erty, and  indebtedness  $8,000.  Of  its  assets 
to  balance  this,  $14,198.76  consisted  of  "real 
estate  including  full  equipment  of  elevator 
to  date."  In  1918  the  capital  stock  was  In- 
creased, and  proceeds  from  sale  of  stock  de- 
voted to  enlarging  and  improving  the  plant 
by  an  addition  to  the  bean  department  more 
than  doubling  its  capacity. 

There  was  an  elevator  at  Pinoonnlng  in  ac- 
tive operation  when  this  company  was  op- 
ganlzed,  which  had  capacity  to  handle  the 
naturally  tributary  business  of  the  village 
and  proved  an  active  competitor.  The  proj- 
ect to  develop  feeders  for  the  ctmipany's  ele- 
vator by  organizing  buying  stations  and 
building  small  elevators  at  surrounding 
towns  and  stations  to  control  the  larger  ter- 
ritory did  not  materialize.  With  all  its  cap- 
ital Invested  in  a  plant,  the  company  bor- 
rowed money  from  the  beginning  with  which 
to  run  Its  business.  It  secured  loans  from 
banks  in  Plnconnlng,  Saginaw,  and  Detroit, 
obtained  by  indorsements  of  defendants  and 
plaintiff.  Whether  It  at  any  time  during  Its 
career  was  run  at  a  profit  Is  a  matter  in 
dispute.  In  the  fall  of  1915,  its  outstanding 
stock  amounted  to  $25,300,  its  plant  had  cost 
over  $25,000,  and  its  Indebtedness  amounted 
to  approximately  $16,000;  about  $15,000  be- 
ing bank  paper  upon  whiidi  payment  was 
urged.  That  the  company  was  Involved  in 
debt  and  its  financial  condition  a  snbject  of 
solicitous  discussion,  particularly  with  de- 
fendants and  plaintiff  who  were  the  princi- 
pal stockholders  and  iudorsers  of  its  paper, 
is  undisputed. 

A  stockholders'  meeting  was  called  on  re- 
quest of  the  requisite  number  of  stockhold- 
ers, including  plaintiff,  to  meet  on  Novem- 
ber 2,  1916;  the  purpose  of  such  meeting, 
as  stated  in  the  notice  to  stockholders,  being 
as  follows: 

"Taking  action  to  relieve  certain  of  the 
stockholders  of  said  corporation  from  their 
personal  liability  of  said  corporation.  It  is 
the  opinion  of  the  officers  and  directors  of  said 
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corporation  that  the  only  way  in  which  the 
debts  of  the  corporation  can  be  paid  will  be 
by  the  sale  of  the  property.  Tou  are  hereby 
notified  that  this  meeting  is  called  for  the  pur- 
pose of  taking  such  corporate  action  as  may 
be  necessary  to  dispose  of  and  sell  the  proper- 
ty of  said  corporation,  in  order  to  pay  its 
debts." 

A  meeting  was  held  pursuant  to  notice,  on 
No/ember  2,  1915,  at  which  15  stockholders 
were  present  representing  $22,060  of  the  cap- 
ital stock. 

The  record  of  that  meeting  Shows  that, 
after  it  was  called  to  order  by  the  president 
and  the  notice  stating  its  purpose  read,  free 
discussion  was  invited,  and  several  projects 
to  relieve  the  situation  were  proposed  and 
discussed.  Amongst  other  things,  the  rec- 
ord contains  the  following: 

"Mr.  Reardon  and  Mr.  Nanmes  also  stated 
that  the  persons  individually  liable  for  the 
debts  of  the  corporation  held  more  than  80  per 
cent,  of  the  stock  and  that  they  were  willing  to 
enter  into  any  arrangement  to  continue  the 
business  of  said  corporation  whereby  they 
would  be  relieved  from  their  personal  liability 
for  the  debts.  Mr.  Reardon,  Mr.  Jobn  Klumpp, 
Mr.  Fred.  Klumpp  and  Blr.  Naumes  and  Mr. 
Charles  Marcooz,  each  offered  to  surrender 
their  stock  without  cost  if  tiiey  could  be  reliev- 
ed from  their  liability  on  the  notes." 

Plaintiff  does  not  deny  the  correctness  of 
this  record  as  to  bis  making  such  offer, 
which  Is  sustained  by  other  witnesses,  but 
says: 

"I  might  have  said  it  myself  for  all  I  know, 
but  it  was  simply  a  general  discussion  among 
the  large  body  of  men." 

During  that  discussion,  Mr.  G.  C.  Lei- 
brand,  who  represented  50  shares  of  stock, 
after  suggesting  a  receiver,  further  suggest- 
ed the  propriety  of  auditing  the  boc^s  of  the 
company  to  determine  how  the  losses  had 
arisen,  but,  on  a  motion  that  he  be  made 
chairman  of  a  committee  for  that  purpose, 
declined  to  act  on  such  committee,  and  that 
subject  was  not  pursued  further. 

After  full  discussion  the  following  resolu- 
tion was  finally  adopted: 

"Whereas,  the  said  Farmers'  Elevator  Com- 
pany, a  corporation,  is  largely  in  debt,  with 
no  money  with  which  to  pay  tiie  same,  there- 
fore be  it — 

"Resolved,  that  the  property  of  said  corpo- 
ration, induding  all  real  and  personal  property 
of  whatsoever  nature,  be  conveyed  to  William 
Reardon,  as  trustee,  to  sell  and  dispose  of  same 
to  pay  the  debts  of  said  corporation,  said  debts 
amounting  to  $14,775.00,  hereby  authorizing 
said  trustee  to  dispose  of  and  sell  said  proper- 
ty for  a  sum  to  pay  said  debts  or  any  amount 
in  excess  of  same.    Be  it  farther— 

"Resolved,  that  the  officers  of  said  corpora- 
tion are  hereby  authorized  and  empowered  to 
make,  execute  and  deliver  to  said  William  Rear- 
don, as  trustee,  proper  conveyances  to  carry 
out  the  purpose  of  this  resolution." 


Of  the  15  stockholders  voting,  the  recorded 
vote  of  members  and  shares  shows:  Voting 
"yes":  George  Barie  60,  Charles  Bock  10, 
William  Plels  6,  Gilbert  ^W.  Hand  1,  F.  W. 
Klumpp  400,  J.  O.  Klumpp  270,  V.  B. 
Klumpp  155,  B.  H.  Klumpp  120,  Charles 
Marcoux  451,  B.  C.  Marcouz  68,  Martin 
Naumes  81,  William  Reardon  515,  making 
2,136  shares,  of  $21,360  par  value.  While 
G.  C.  Lelbrand  voted  50  shares  and  two 
other  stockholders  10  shares  each,  total  num- 
ber of  shares  70,  par  value  $700,  against  the 
resolution. 

On  the  same  day,  November  2,  1915,  the 
following  agreement  was  signed  by  the  par- 
ties to  this  suit: 

"Pinconning,  Mich.,  November  2,  1915. 
"We,  the  undersigned,  for  and  in  considera- 
tion of  the  mutual  promise  to  pay  the  sum  of 
$500  by  each  of  the  undersigned,  for  the  pur- 
pose of  forming  the  initial  capital  for  the  or- 
ganization of  a  new  corporation  to  take  over 
the  assets  of  the  Farmers'  Elevator  Company 
and  pay  the  debts  of  the  Farmers'  Elevator 
Company,  do  hereby  severally  subscribe  and 
agree  to  pay  the  sum  of  $500  to  William  Rear- 
don, as  trustee   for  the  purposes  above   set 

forth,  on  or  before  days  from  the  date 

hereof,  all  on  condition  and  with  the  promise 
that  said  iTarmers'  Elevator  Company  take 
proper  and  necessary  corporate  action,  convey- 
ing the  assets  of  said  Farmers'  Elevator  Com- 
pany to  said  William  Reardon,  trustee. 

"Martin  Naumes. 

"William  Reardon. 

"John  G.  Klumpp. 

"Charles  Marcouz. 

"Fred.  H.  Klumpp. 

"Edward  H.  Klumpp. 

"George  Barie. 

"Val  B.  Klumpp." 

The  property  was  conveyed  to  Reardon  as 
trustee  pursuant  to  the  resolution  adopted 
at  the  stockholders'  meeting,  and  efforts 
were  made  by  him  to  sell  the  same  to  va- 
rious outside  parties  interested  In  the  eleva- 
tor business  without  success,  and  he  then 
tried  to  sell  it  by  auction.  Notice  of  a  public 
sale  to  the  highest  bidder  was  advertised  in 
the  Bay  City  "nmes-Press,  which  had  a  cir- 
culation of  from  8,000  to  10,000  copies,  and 
the  property  was  offered  at  public  sale 
at  the  time  and  place  noticed;  but  no  buy- 
ers appeared,  nor  were  bids  made  extept 
by  Mr.  Hand,  the  attorney  for  the  company 
since  its  organization,  who  there  stated  he 
was  bidding  the  property  in  for  the  eight 
men  who  signed  the  $500  agreement  of  No- 
v«nber  2,  1015.  It  was  struck  off  to  him 
for  the  amount  of  the  indebtedness,  but  he 
paid  no  money  upon  his  bid,  and  nothing 
was  done  to  relieve  the  situation.  Reardon 
was  unable  to  get  any  co-operation  for 
financing  the  project  under  the  agreement 
by  the  indorsers  of  November  2,  1915,  or 
find  a  purchaser  for  the  property  who  would 
pay  more  for  it  than  the  indebtedness,  as  he 
testified,  and  he  finally  negotiated  a  sale  to 
Fred.   W.   Klumpp   for   $15,845.42,    the   full 
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amount  of  the  company's  Indebtedness,  and 
the  following  paper  was  signed  by  defend- 
ants: 

"November  28,  1915. 
"In  consideration  of  the  assumption  and  pay- 
ment of  the  debts  in  fall  of  the  above  company, 
whereby  the  undersigned  are  relieved  from  tdl 
liabilities  on  the  indorsements  and  obligations 
of  said  company,  and  fully  understanding  that 
Fred.  W.  Klumpp  is  the  party  who  has  advanc- 
ed the  necessary  money  to  pay  the  said  debts, 
and  relieved  tbe  undersigned  from  liability  as 
aforesaid,  particularly  hereby  referring  to  those 
persons  who  are  liable  on  said  indorsements, 
we  hereby  waive  any  and  all  rights  growing  out 
of  the  foregoing  writing,  as  the  result  of  which 
William  Reardon,  trustee,  on  November  16, 
1915,  conveyed  all  the  property  of  said  company 
to  Gilbert  W.  Hand,  attorney,  for  said  above- 
named  parties,  hereby  autiiorizing  William 
Reardon,  as  trustee,  to  execute  and  deliver 
the  necessary  instruments  to  convey  said  prop- 
erty to  Fred.  W.  Klumpp,  or  any  person  that 
he  may  name,  all  subject  to  the  agreements  and 
obligations,  whereby  said  Fred.  W.  Klumpp  ad- 
vances the  necessary  money  to  pay  tbe  debts 
of  said  company. 

"In  witness  whereof  the  said  parties  before 
above  named  have  hereunto  subscribed  their 
names  for  the  purposes  and  intents  herein  Set 
forth.  Martin  Nsumes.     - 

"William  Reardon. 

"Fred.  W.  Humpp. 

"Val  B.  Klumpp. 

"George  Barie. 

"John  Q.  Klumpp. 

"Edward  H.  Klumpp." 

Plaintiff  refused  to  Join  with  defendants 
in  the  execution  of  this  instrument  at  a 
meeting  to  wlilch  be  was  invited  for  that 
purpose,  leaving  to  seeli  other  counsel  after 
some  heated  discussion  and  after  an  undip- 
lomatic demonstration  against  him  by  tbe 
attorney  for  the  company  because  of  his  de- 
clining to  co-operate. 

Acting  OS  trustee  under  the  resolution 
adopted  at  the  stockholders'  meeting  of  No- 
vember  2,  1015,  and  the  consent  of  all  in- 
dorsers  of  tbe  company's  paper  except  plain- 
tiff, Reardon  transferred  the  property  to 
Val  B.  Klumpp  by  direction  of  his  father, 
Fred.  W.  Klumpp,  who  paid  to  Reardon  $15,- 
845.44  in  cash  for  the  same.  The  money  was 
thereupon  put  in  the  Pincounlng  bank  to  the 
latter's  credit,  and  he  drew  checks  to  that 
amount  with  which  he  paid  all  Indebtedness 
of  the  Farmers'  Elevator  Company  in  full, 
receiving  no  compensation  for  his  services  as 
trustee  in  the  proceeding. 

Fred.  Klumpp  testified  that  he  then  offered 
plaintiff  an  interest  in  the  property  "half  or 
more  if  he  wanted  it,"  and  told  Mr.  Hand  to 
write  him.  Hand  wrote  plaintiff,  on  Novem- 
ber 27,  1915,  reviewing  the  situation,  and 
claimed  conditions  which  necessitated  and 
Justified  the  sale,  stating  that  Fred.  Klumpp 
was  perfectly  willing  to  have  plaintiff  go  in 
with  him  if  he  desired  to,  and  he  could  take 
on  the  same  basis  of  cost  a  half,  or  a  auar> 


ter,  or  an  eighth  Interest  In  the  investment 
Of  this  plaintiff  said: 

"I  would  not  go  in  that  way.    I  wanted  a 

controlling  interest,  or  none  at  all,  after  tbe 
kind  of  a  deal  they  were  giving  me." 

WHpn  the  resolution  of  November  2,  1915, 
was  adopted  authorizing  Reardon  to  sell  the 
property  as  trustee,  plaintiff  owned  451 
shares  of  stock  in  the  company,  and  his  ^on 
Ezra  68,  which  they  voted  in  fttvor  of  aid 
resolution.  He  filed  this  bill  of  complaint 
on  July  22, 1916.  In  it  he  states  that  he  has 
acquired  by  assignment  his  son's  stock,  100 
shares  previously  belonging  to  Rev.  Entrope 
Iianglois  and  60  shares  from  6.  C.  Leibrand, 
who  appears  as  one  of  his  attorneys  In  the 
suit,  "with  all  the  rights  and  equities  aris- 
ing ont  of  the  ownership  of  such  stock  and 
the  conversion  thereof,"  doing  so  "to  avoid 
multiplicity  of  suits  and  to  determine  and 
dispose  of  the  rights  of  said  Langlols  and 
Leibrand,  together  with  your  orator,  in  one 
action,"  thereby  representing  668  of  the  2,530 
shares  of  stock  issued  by  said  company. 

The  substance  of  his  grievances,  as  set  ont 
tn  his  bill  with  detail  of  facts  as  he  claims 
them,  Is  that  he  was  odsled  and  deceived  by 
"misrepresentations  which  were  made  to  him 
by  defendants,  and  from  statutory  reports 
of  the  financial  condition  of  the  company 
and  the  reports  made  at  meetings  of  the 
stockholders  and  directors  of  the  condition 
of  the  company,"  and  was  by  them  "Induced 
from  time  to  time  to  subscribe  for  more  of 
the  company's  stock  in  order  th&t  money 
might  be  procured  for  the  purpose  of  enlarg- 
ing and  Improving  the  elevator  company's 
plant  and  adding  new  machinery";  that  he 
relied  upon  such  representations  and  believ- 
ed the  financial  condition  of  the  company 
was  good  until  shortly  before  November  2, 
1915,  when  he  received  notice  from  the  sec- 
retary of  a  meeting  to  be  held  on  that  date 
"for  the  purpose  of  selling  the  elevator  and 
all  of  Its  property  to  pay  its  Indebtedness," 
and  was  about  that  time  informed  by  de- 
fendants that  the  company  was  in  bad 
straits  financially  and  heavily  indebted,  for 
which  reason  it  was  necessary,  in  order  to 
continue  the  business,  "to  form  a  new  com- 
pany, wbidi  would  take  over  the  assets  of 
the  old  company  and  which  would  make  it 
necessary  for  the  stockholders  to  pnt  Into 
the  business  about  $500  each  of  ready  casli 
to  put  the  business  again  upon  Its  feet" ; 
and,  believing  the  representations  made  by 
defendants  as  to  the  bad  financial  condition 
of  tbe  company,  he  signed  the  agreement  of 
November  2d  relative  to  a  new  organization; 
that,  by  various  false  representations  and 
claims  of  emerg«icy  by  defendants  at  tlie 
stockholders'  meeting  of  that  date,  ttie  reso- 
Intion  authorizing  a  trustee  sale  prevailed; 
that  he  fully  relied  upon  the  promises  of  de- 
fendants that  the  proposed  reorganization  of 
tbe  company  would  be  carried  oat,  and  o£- 
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fered  to  pay  over  the  |B00,  "being  Ills  slure 
of  tlie  proposed  reorganization,"  and  after 
waiting  some  time  endeavored  to  find  out 
tlie  canse  of  delay,  but  defendants  represent- 
ed they  tnew  nothing  abont  the  matter,  un- 
til on  Noronbtf  20,  1016,  he  was  called  to 
Plnconnlng  "to  attend  to  mattera  in  connec- 
tion with  the  elevator  company's  bnsiness," 
which  he  supposed  was  to  carry  out  the  re- 
organization, when  he  first  learned  it  had 
been  abandoned  and  he  was  requested  to 
sign  the  paper  of  that  date  authorizing^  sale 
of  the  plant  to  Pred.  Klumpp  for  sufficient 
to  pay  the  company's  debts,  wliidb  he  pro- 
tested against  and  refused  to  ratify — 

"But  nevertheless  said  defendants  conveyed 
and  caused  said  property  to  be  conveyed  to 
Val  B.  Klumpp  mentioned  In  the  paper  afore- 
said, thereby  finally  absorbing  and  disposing  of 
all  of  the  assets  of  said  corporation,  and  that 
they  thereby  converted  the  stock  of  your  ora- 
tor and  that  recently  assigned  to  him  by  Father 
Lancloia  and  6.  C  Leibrand,  and  have  appro- 
priated the  same  to  their  own  use.  That  said 
defendants  are  now  in  control  of  said  elevator 
and  property  and  are  operating  the  same,  and 
Uiat  they  have  placed  the  title  thereon  in  the 
name  of  Val  B.  Klumpp  in  trust  for  said  de- 
fendants." 

He  further  alleges  that  the  pr(^>a'ty  of 
the  company  was  worth  much  more  than 
represented  by  defendants,  or  the  amount  of 
Indebtedness  for  which  it  was  sold;  that 
defendants  fraudulently  conspired  together 
to  and,  by  the  course  pursued,  did  in  effect 
and  fact  deprive  him  and  those  he  represents 
of  their  stock;  and  thus  converted  the  same 
to  their  own  nse.  The  relief  ariced  is  for 
an  accounting,  an  injunction,  and  a  decree 
against  defendants  f0r  the  value  of  the  stock 
80  converted  by  them  with  a  first  lien  for 
the  amount  decreed  on  the  "property  and 
real  estate"  of  the  company  as  described  In 
the  bill. 

Defendants  by  their  answers  make  denial 
of  all  wrongdoing  charged,  traverse  tiie  va- 
rious allegations  of  plaintlfTs  bill  in  detail 
with  their  versions  of  transactions  mention- 
ed, allege  that  plaintiff  was  actively  connect- 
ed with  the  company  as  a  "director  through- 
out  its  career,  was  conversant  with  and  as  a 
director  participated  in  its  general  manage- 
ment and  the  things  of  which  he  now  oom- 
plains,  except  the  final  sale,  was  familiar 
with  its  financial  embarrassment  and  with 
defendants  became  an  indorser  liable  for  its 
Indebtedness,  had  offered  his  stock  to  any 
one  who  w6nld  relieve  him  of  liability,  as 
did  defendants,  and  voted  for  the  resolution 
authorizing  a  trustee's  sale  for  sufficient  to 
pay  the  indebtedness  and  release  them ;  that 
none  of  the  defendants  have  any  interest 
whatever  in  the  property  sold,  or  former  as- 
sets of  the  company,  except  Fred.  Klumpp 
and  his  son,  to  whom  it  was  sold  and  trans- 
ferred by  the  trustee  for  the  best  procurable 
price,  with  which  the  indebtedness  waa  liqul- 
ie9N.W,-0T 


dated;  and  denying  any  fraud,  deceit,  con- 
cealment, or  conversion,  defendants  ask  dis- 
missal of  plaintiff's  biU. 

The  case  was  heard  upon  testimony  taken 
in  open  court,  which  went  very  fully  into 
the  lilstory  of  this  nnfortnnate  business  ven- 
ture from  the  viewpoint  and  facts  claimed 
by  the  re^)ective  sides.  An  advisory  Jury 
on  the  proposed  issues  of  fact  was  at  first 
called,  but  after  listening  to  the  evidence  the 
court  dispensed  with  its  services  and  dis- 
missed plaintiff's  bill,  saying  in  part: 

"There  was  a  resolution  passed  by  a  majority 
of  the  stockholders  in  number  and  amount,  and 
the  plaintiff  in  this  case  was  present  at  that 
meeting  in  wtiieh  that  resolution  was  passed, 
took  part  in  it,  entered  into  the  discussions, 
signed  the  agreement  between  the  parties.  If 
there  was  anything  at  all  that  was  illegal  in 
tills  matter  or  oppressive  to  the  minority  stock- 
holders, it  was  the  feature  of  it  that  provided 
for  the  disposal  of  that  property  and  reorgan- 
izing and  putting  it  ifito  the  hands  of  the  par- 
ties by  the  payment  of  $600.  It  was  later  sold 
withoat  that  requirement  being  carried  ont  and 
entered  into.  Tliere  was  no  action  taken  by 
the  plsintiS  till  he  bad  been  relieved  of  his 
liability  as  guarantor  and  indorser  on  paper  of 
that  company  to  the  extent  of  several  thousand 
doUars.  The  entire  condition  bad  changed,  and 
it  appears  to  the  court  that  he  is  not  in  a  posi- 
tion to  come  into  this  court  at  this  time  and 
complain;  that  he  ought  to  be  estopped  from 
coming  in.  There  was  a  time  to  provide  for 
the  best  interests  of  all  tbe  steckholders,  him- 
self included,,  when  the  property  was  not  being 
sold,  on  application  to  this  court,  or  it  could 
have  been  disposed  of  any  time  as  pointed  out 
by  tbe  statute.  He  failed  to  do  that.  At  that 
time  tbe  rights  of  all  the  parties  could  have 
been  taken  care  of,  and  these  several  parties 
that  rely  on  it,  for  these  large  amounts  of  pa- 
per of  the  company  as  indorsers  and  guarantors 
of  the  sevvral  banks.  He  had  an  opportunity, 
not  only  to  protect  hiaaelf ,  but  the  rights  of 
the  atochholders,  and  he  failed  to  take  thttt 
step  until  he  had  been  released  and  relieved  of 
that  large  liability  that  stood  against  him; 
neither  does  it  appear  in  this  case  by  any  proof 
that  that  property  ought  to  or  could  have 
brought  more  under  any  circumstances  or  con- 
ditions that  existed,  and,  that  being  true,  it 
does  not  appear  that  even  the  assignors  with 
tbeic  small  claims  put  hito  the  hands  of  Mr. 
Maroonx  have  met  with  loss  and  damage,  and, 
that  being  true,  I  think  in  this  case  that  the 
bill  ought  to  be  dismissed.    •    *    •  » 

Appellant's  counsel  say  ta  their  brief  that 
Qie  three  controlling  points  in  the  case 
which  the  court  erroneously  decided  adverse 
to  their  contention  are  as  fbllows: 

"(1)  Did  plaintiff's  stock,  have  a  substantial 
value?  (2)  Was  there  a  conversion  of  th? 
stock?  (3)  Is  plaintiff  estopped  from  main- 
taining this  suit?" 

The  principal  stodcholders  and  promoters 
of  this  elevator  company  were  also  stock- 
holders of  the  Citizens'  State  Bank  of  Pinr 
conning,  of  which  plaintiff  and  certain  of  de- 
fendants ware  directors;  Naumes  being  ca«h- 
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ler,  and  Vol  B.  KImnpp  assiBtant  castalor. 
That  the  elevator  then  in  Plnconning  did  its 
banking  business  with  a  rival  bank  is  ascrib- 
ed as  one  of  tbe  motives  in  this  promotion. 
Plaintiff  was  a  prosperons  farmer  of  ret> 
ognized  responsibility  in  that  commonlty  and 
became  a  subscriber  for  stock  in  the  new  ele- 
vator project  at  the  proposal,  as  he  states, 
of  defendants  Naumes,  Barie,  and  others, 
first  subscribing  for  $1,000.  He  participated 
in  the  organization  and  was  a  director  from 
the  beginning.  The  directors  of  the  Citizens' 
State  Bank  and  Farmers'  Elevator  Company 
were  largely  the  same.  Defendant  Beardon, 
who  was  an  experienced  elevator  man  living 
at  Midland  and  in  a  business  of  liis  own,  was 
employed  as  manager  under  a  written  con- 
tract of  August  1,  1911,  at  ?1,000  a  year.  He 
at  first  subscribed  for  100  shares  of  stock 
and  took  charge  of  erecting  the  plant.  He 
became  a  director  19  months  later  and  took 
more  stock  when  emergencies  for  money 
arose,  until  be  held  and  bad  paid  for  $5,000 
in  stock  when  the  property  was  sold.  $1,000 
salary  was  paid  him  for  two  years  and  two 
months,  then  reduced  by  bin  consent  to  $500 
per  year  which  was  paid  him  for  three 
months,  until  April,  1914,  after  which  he  re- 
ceived no  compensation  for  his  services.  He 
testified,  and  it  is  nowhere  directly  disputed, 
that  when  the  organizers  of  the  company  en- 
gaged him  it  was  understood  he  was  not 
to  look  after  the  financing,  bat  to  furnish 
bis  knowledge  and  experience  in  construct- 
ing  the  plant,  selling  the  product,  directing 
the  buying,  etc.,  through  hired  help  in  direct 
charge;  that  he  told  them  on  the  start  it 
would  take  a  good  deal  of  money  to  carry 
out  their  project,  and  plaintiff  spoke  up  and 
said:  "We  have  got  the  money.  We  intend 
to  put  in  buying  stations  all  around."  And 
in  tbe  meeting  when  they  organized  "Mr. 
Naumes,  Mr.  Marconx,  and  Mr.  Barle  seem- 
ed to  be  the  most  enthusiastic  mwi";  that 
he  built  just  what  they  asked  for,  though  too 
large  for  the  local  business,  with  a  view  to 
reach  the  open  territory  which  could  be 
made  tributary;  but  they  did  not  put  up 
the  money  to  establish  stations  at  othes 
jralnts,  and  the  territory  was  taken  up  by 
competitors.  None  of  the  stockholders,  ex- 
cept the  indorsers  and  board  of  directors,  in- 
creased their  original  subscription;  the 
plant  was  not  making  any  money ;  they  were 
not  reducing  their  liabilities;  it  was  voted 
at  a  stockholders'  meeting  in  August,  1915, 
to  mortgage  the  plant  for  $15,000,  which 
Naumes  was  to  look  after,  but  nothing  came 
of  it;  he  had  secured  a  loan  of  $10,000  from 
a  Saginaw  bank  for  the  company  on  the  in- 
dorsement of  himself  and  the  other  directors 
which  they  had  carried  for  a  couple  of  years 
and  was  then  being  pressed ;  the  company 
had  no  money  to  do  business  with;  Its  cred- 
it was  impaired;  he  and  the  other  indorsers 
were  unwilling  to  assume  further  liability 
and  tbe  action  authorizing  blm  to  sell  the 


pnqperty  to  pay  debts  was  taken  as  rtiated; 
that,  when  Hand  bid  In  tbe  property  at  tbe 
public  sale  for  the  debts,  Naiunea  said  lie 
would  look  after  tbe  matter  and  the  money 
would  be  forthcoming,  but  no  money  was 
paid  in,  and  be  thereafter  sold  tbe  property 
for  enough  to  pay  the  debts,  as  he  had  been 
authorized  to  do,  which  was  tbe  best  price 
be  could  obtain,  and  losing  as  a  result  of 
tbe  sale  $5,150  which  he  bad  paid  for  bis 
stock,  and,  after  completing  his  trust  by  pay- 
ing all  the  company  debts  with  the  proceeds 
of  tbe  sale,  bad  no  interest  in  tbe  property 
sold  or  its  further  disposiUon  or  use. 

[1]  It  is  undisputed  that  this  pretentious 
project  to  center  the  elevator  business  in 
Plnconning  was  unsuccessful,  and  all  stock- 
holders lost  tbe  money  they  paid  for  stock 
in  the  concern,  including  plaintiff  and  de- 
fendants, unless  tbe  latter  by  some  secret 
combination  and  agreement  franduleotly  ab- 
sorbed and  acquired  "all  of  the  assets  of  said 
corporation"  and  thereby  converted  tbe  stock 
of  plaintiff,  and  all  other  stodcholders  not 
in  tbe  coqspiracy,  to  their  own  use,  and  in 
the  name  of  a  dummy,  or  secret  trustee,  now 
control  and  operate  the  property  of  tbe  ele- 
vator company  for  their  own  benefit  as  plain- 
tiff alleges,  and  as  to  which  tbe  burden  of 
proof  rests  upon  bim.  His  only  claimed  cir- 
cumstantial proof  to  establish  this  is  that  the 
property  was  aaHA  to  one  of  defendants  for 
less  than  it  was  worth,  and  not  to  all  tbe 
elgtat  parties  to  tbis  suit.  Including  himself, 
as  was  contemplated  under  tbe  agreement  of 
Noy«nber  2,  19'15. 

Tbe  logic  «f  bis  grlevaace  as  to  tbe  agree- 
ment of  November  2d  being,  abandoned  would 
seem  to  be  .that  it  was  a  convMsioB  to  sell 
tlie  property,  fbr  tbe  amount  of  tbe  compa- 
ny's dicbtB,  to  tbe  seven  stockbolders  or  to 
one  of  tbem  for  tbe  aee  and  benefit  of  him- 
self and  six  ottaers;  but  it  would  not  be  a 
conversion  if  all  tbe  eight  stockbolders  who 
signed  the  agreaiuait  bad  bought  it  for  the 
amount  of  the  debts.  He  testified  that  be 
would  not  have  voted  at  tbe  stockboiders' 
meeting  as  tie  did,  autbocidng  Beardon  as 
trustee  to  sell  the  property  for  the  amount 
of  tbe  debts,  "it  It  bad  not  been  for  that 
previous  agreemsnt,"  and  says  that,  after 
tbe  prc^erty  was  bid  biby  Hand: 

"I  went  into  the  bank  at  Pineonning  and  ask- 
ed Mr.  Naumes  what  tbe  reason  was  that  tbe 
transaction  didn't  go  tbcoagh.  He  had  lota  of 
reasons,  didn't  have  tlie  money  was  one,  and 
told  me  to  see  Fred.  Klumpp.  So  I  went  to 
Fred.  Klumpp'a  store  and  stated  that  to  him. 
Mr.  Klumpp  and  I  went  to  the  bank.  We  went 
into  the  back  room,  he  and  I  and  Mr.  Naumes. 
Mr.  Klumpp  seemed  to  be  very  anxious  to  pat 
the  matter  through,  and  so  was  I." 

It  is  undisputed  that  after  Fred.  Klumpp 
bought  and  paid  for  the  property,  so  that  de- 
fendant vas  released  from  all  liability  as  an 
indorser,  Klumpp  offered  him  not  only  an 
eighth,  wbich  would  be  bis  Interest  had  they 
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'^ut  the  matter  tbrongb,"  bnt  a  quarter  or  a 
half  on  the  same  basis  of  cost,  whldi  ft  Is 
Inferable  he  'wag  flnandally^  able  to  take  tf 
he  so  desired,  as  he  states, 

"I  told  Mr.  Hand  that  I  wouldn't  go  Into  that 
deal  an;  more  unless  I  would  get  tbe'controlliiig 
stock  in  that  elevator." 

It  Is  also  argued  In  plolntUTs  tirlef  that— 

"The  $S0O  agreement '  Bzhibit  U,'  does  not 
profide  that  the.  subscribers  shall  be  favored 
«rer  the  other  etookboldeta." 

Bat  upon  the  trial  his  counsel  said: 

"We  want  the  reeord  to  show  that  the  $600 
agreement  was  entered  into  by  these  parties 
for  the  purpose  of  restricting  any, open  comper 
titiou  at  the  sale." 

[l]  The  clalnl  arid  testimony  of  defendants 
as  to  this  agreement  is  that  the  parties  to 
it  were  all  liable  for  a  large  amount  as  in- 
dorsers,  and  It  wte  signed  with  a  view  of 
protecting  themselves  by  taking  the  pfatnt 
for  its  debts  provided  they  could  not  And  a 
buyer  who  would  pay  the  amount  of  the 
debts  of  the  company  for  Its  property  and 
relieve  them  of  it.  Bnt,  whatever  was  in- 
twided,  it  was  a  crude  and  imperfect  Instru- 
ment purporting  to  obligate  the  signers  to 
pay  $500  on  or  before  an  unstated  time,  for  a 
purpose  no  one  is  designated  or  obligated 
to  carry  out,  including  payment  of  the  com- 
pany's debts  amounting  to  nearly  four  times 
the  total  sum  they  were  to  pay  Beardon  as 
trustee.  Failure  of  the  signers  to  act  un- 
der it,  of  which  plaintiff  complains.  Is  not  evi- 
dence either  of  fraud  or  conversion  of  the 
company's  stock  by  defendants. 

[3]  The  record  does  not  bear  out  plaintiff's 
claim  that  he  was  misled  and  deceived  by 
defendants  as  to  the  financial  condition  and 
bu3ine«is  of  the  company.  He  was  a  director 
of  the  company,  a  regular  attendant  at  their 
meetings,  and  an  active  participant  in  its 
affairs  from  the  beginning.  His  son  was  em- 
ployed by  the  company  at  his  suggestion, 
first  as  its  l)ookkeeper  and  later  in  local 
charge  of  the  plant.  He  had  access  as  a  di- 
rector to  its  books  and  records  and  special 
opportunity  to  keep  in  touch  with  its  af- 
fairs, which  as  a  director  it  was  his  right 
and  duty  to  do.  As  a  director  in  the  bank 
where  its  banking  was  done,  he  had  further 
opportunity.  In  "a  general  discussion  among 
the  large  body  of  liien,"  who  were  stoekhold- 
era  meeting  to  discuss  the  financial  affairs  of 
the  company,  he  offered  his  stock  without 
cost  to  any  one  who  would  relieve  him  from 
his  Indorsements  for  this  company  of  which 
he  was  a  director,  and  voted  for  a  sale  of 
the  property  at  a  price  sufficient  to  produce 
that  result. 

[4]  Plaintiff  strenuously  argues  that  the 
trial  court  erroneously  found  it  was  not 
shown  that  the  "property  ought  to  or  could 
have  brought  more  under  any  circumstances 
or  condittons  that  existed."    Upon  the  ques- 


tioQ  of  value,  the  ooodltlons  ttaait  existed 
were  the  important  conaicleration.  Xbat  the 
property  was  openly  offered  at  pubUc  and 
private  sale,  and  no  one  was  found  who 
would  pay  more  than  It  was  sold  for,  is  un- 
disputed. The  testimoBy  Is  at  variance  as  to 
the  value  of  the  property  st  the  time  and 
place  it  wati  sold.  That  it  was  a  terge  and 
good  elevator  well  adapted  to  tiie  purpose 
for  which  It  was  built-  and  capable-  of  han- 
dling a  large  business,  If  the  business  was 
available  and  the  company  financed  to  han- 
dle it,  is  conceded ;  but  the  testimony  is  con- 
Tihclog  of  tbe  deterrent  condition  that  both 
were  wanting.  The  situation  Is  wen  stated 
in  the  report  of  an  Insurance  adjuster  named 
Warden,  Introduced  by  plaintiff  to  show  the 
cbist  and  value  of  the  property,  made  after 
examining  the  plant  to'  determine  a  basis 
for  fixing  insurance.  Plaintiff's  counsel 
State  that  the  "great  value  of  bis  report  lies 
la  the  fact  of  Its  total  impartiality."  He 
estimates  the  coot  of  the  building  at  |1S,000, 
machinery  and  plumbing  at  $10,000,  and  oth- 
er equipment  at  $1,200,  from  which  he  de- 
ducts 6  per  cent,  for .  depreciation,  making 
the  then  (1914)  cost  value  $24,000;  but  in 
discussing  surrounding  conditions  and  the 
affairs  of  the  company  he  states: 

"The  investment  here  is  double  what  the  busi- 
ness warrants,  and  good  money  has  been  thrown 
after  bad." 

,  Which  Is,  in  substance,  the  reason  given 
by  other  experienced  elevator  men  called  by 
defendants  for  their  opinions,  that  the  prop- 
erty was  sold  for  all,  or  more,  than  it  was 
worth.  We  do  not  disagree  with  the  conclu- 
sion <3i  the  trial  court  that  plaintiff  has  fail- 
ed to  establish  the  contrary  by  a  preponder- 
ance of  evidence. 

It  is  fairly  shown  that  this  corporation 
had  proved  unprofitable,  was  in  a  failing 
condition,  had  no  money  to  pay  its  maturing 
debts,  and  was  without  credit  to  renew  the 
same  or  obtain  means  to  conduct  Its  busi- 
ness, unless  defendants  or  other  acceptable 
stockholders  became  personally  responsible. 
Previous  indorsers  for  its  indebtedness  to  a 
large  amount,  who  were  not  only  its  direc- 
tors but  most  interested  in  its  successful 
continuance  if  possible,  refused  to  assume 
further  liability,  and  at  different  times  of- 
fered their  stock  gratis  to  be  relieved  of  lia- 
bility; doing  BO  at  the  meeting  of  stock- 
holders called  to  omslder  the  financial  con- 
dition of  the  company  with  no  one  indicat- 
ing any  inclination  to  accept  the  offer.  That 
meeting  authorised  by  a  large  majority  of 
members  and  amount  of  stock  what  is  now 
complained  of. 

[5]  It  Is  true  that  our  statute  authorizes 
a  method  for  winding  up  the  affairs  of  a 
corporation  when  in  failing  condition  by  ap- 
pointment of  a  receiver,  and  It  is  argued 
that  the  course  pursued  here  was  Irregular 
and    unauthorized.      While    the    statutoi^ 
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metliod  would  be  more  regular  and- appar- 
ently tlie  wiser  conrge  In  case  of  an  object- 
In?  stockholder,  tbe  statnte  does  not  make 
nnlawfol  other  methods  taken  by  authority 
of  the  majority  where  all  have  equal  oppor- 
tunities to  purchase  the  stock  of  others,  or 
assets  of  the  corponttiOD  «t  public  or  private 
sale;  neither  does  plaintiff  ask  that  the 
course  taken  here  be  annulled  and  a  receiv- 
er appointed.    His  counsel  say  in  their  brief: 

"It  is  not  sought  by  this  suit  to  recover  the 
property  or  to  set  aside  the  sale,  but  merely  to 
recover  the  value  of  the  stock." 

"The  right  of  the  majority  stockholders  of  a 
corporation  established  for  maniifactaring  or 
trading  purposes  to  wind  up  its  affairs,  and  dis- 
pose of  its  assets,  even  against  tbe  objections 
of  the  minority  stockholders,  whenever  it  ap- 
pears that  the  business  can  be  no  longer  ad- 
vantageously carried  on,  is  well  recognised. 
Treadwell  ^.  Manufacturing  Co.,  7  Gray  [Mass.] 
893  [66  Am.  Dec.  490];  WUson  v.  Proprietors, 

9  R.  I.  690;  Leuman  v.  Railroad  Co.,  30  Pa.  42 
[72  Am.  Dec.  686]."  Hayden  v.  Official  Hotel 
Red-Book  Co.  (C.  C.)  42  Fed.  875. 

The  general  rule  is  stated  as  follows  in 

10  Cyc.  1302: 

"In  corporations  organized  for  business  pur- 
poses and  for  the  private  gain  of  their  mem- 
bers, the  principle  of  the  rule  of  the  majority 
obtains  to  the  extent  that,  if  the  majority  con- 
clude that  the  business  cannot  be  carried  on 
with  profit  or  advantage  to  all,  they  may, 
against  the  will  of  the  minority,  elect  to  wiad 
it  up.  So  if,  in  the  exercise  of  a  sound  discre- 
tion, a  majority  of  the  stockholders  deem  it  ex- 
pedient to  do  BO,  they  may  sell  out  the  whole 
property  of  the  corporation." 

"To  discontinue  a  failing  business  and  proceed 
to  sell  the  property  and  pay  the  debts  is  not  a 
breach  of  trust"  Rothwell  v.  Robinson,  44 
Minn.  538,  47  N.  W.  255. 

"If,  however,  the  corporation  is  an  unprofita- 
ble and  failing  enterprise,  then  a  sale  of  all 
corporate  property  with  a  view  to  dissolution 
may  be  made."  Cook  on  Corporations  (6tb 
Ed.)  i  670. 

Amongst  the  numerous  cases  dted  to  sus- 
tain this  general  proposition  appears  Doyle 
V.  Leltelt,  97  Mich.  298,  56  N.  W.  553. 

Tbe  case  of  Thoman  v.  Mills,  159  Mich. 
402,  124  N.  W.  33,  is  somewhat  analogous 
to  this  In  the  particular  that  defendants 
also  took  what  the  trial  court  termed  a 
"short-cut  to  the  Inevitable  result"  and  did 
not  approve  that  course,  but,  finding  that 
the  sale  was  made  in  good  faith  and  tbe  re- 
sult would  have  been  the  same  if  legal  for- 
malities had  been  observed,  awarded  only 
nominal  damages.  In  the  controlling  opin- 
ion approving  the  result  and  affirming  the 
decree,  this  court  said: 

"It  is  not  believed  a  case  can  be  found  where 
relief  was  granted  to  a  stockholder  in  a  prior 
corporation  which  was  sold  to  a  later  corpora- 
tion under  the  circumstances  disclosed  by  this 
record." 


That  case,  however,  differs  from  tbis  In 
Tacfons  material  parUculans.  There  the  a8> 
sets  of  a  prior  corporatlm  were  sold  to  a 
later  corporation  in  which  defendants  were 
interested:  complainants  did  not  vote  in  fa- 
vor of  tbe  sale  at  the  stockholders'  meeting 
authorizing  It,  nor  was  tbe  property  offered 
at  public  sale;  or  equal  opportunity  given  to 
them  and  other  stockholders  to  purchase. 

[6]  At  conclusion  of  the  bearing,  after  In- 
timation from  the  court  that  the  bill  should 
be  dismissed,  defendants'  counsel  moved  the 
court  that  the  corporation  be  made  a  party 
plaintiff,  and  defendant  Val  B.  Klumpp  have 
permission  to  file  an  amended  answer  asking 
for  confirmation  of  his  title  to  the  property, 
which  was  objected  to  by  counsel  for  tbe  de- 
fense, and  the  court  intimated  tbat  course 
would  be  permitted,  an  order  of  that  kind 
would  be  made,  and  a  decree  to  that  effect 
granted.  We  find  no  record  of  any  order 
making  the  corporation  a  party  to  the  suit, 
bill  of  complaint  by  It,  or  amended  answer 
as  proposed;  but  the  decree  dismissing 
plaintiff's  bill  also  contains  a  provision  quiet- 
ing the  title  of  defendant  Val  B.  Klumi^  to 
the  real  and  personal  property  conveyed  to 
him  by  Reardon  as  trustee  with  costs  to  de- 
fendants. In  behalf  of  plaintiff,  tbe  latter 
portion  of  the  decree  is  strenuously  objected 
to  as  not  warranted  by  any  pleading  or  is- 
sue in  the  case,  and  it  is  insisted  that  at 
least  nominal  damages  should  be  awarded 
to  him  with  costs,  or,  If  the  bill  Is  dismissed, 
it  should  be  without  costs  In  view  of  the 
course  pursued  by  defendants. 

It  is  charged  as  one  of  the  grievances  in 
plaintiff's  bill  that,  for  the  purpose  of  com- 
pleting tbe  conversion  of  his  stodc  In  the 
corporation,  defendants  filed  with  the  Secre- 
tary of  State,  on  December  18,  1915,  a  no- 
tice of  dissolution  of  said  corporation  effect- 
ed by  sale  of  all  Its  property,  corporate 
rights,  dnd  franchises.  Defendants  admit 
this  in  their  answer,  but  deny  that  it  was 
done  for  the  purpose  of  converting  plaintiff's 
stock,  alleging  that  it  was  in  the  interest  of 
plaintiff  and  all  other  stockholders.  While 
defendants  could  not  technically  dissolve  the 
corporation  by  such  proceeding,  neither  tbey 
nor  the  corporation  as  such  are  ta  an  equi- 
table position  to  insist  upon  its  being  made 
an  active  participant  as  plaintiff  ia  this  suit, 
and  then  In  behalf  of  one  of  defendants  ask 
to  amend  bis  answer  by  adding  a  cross-bill 
for  tbe  purpose  of  quieting  bis  title  under  a 
conveyance  It  gave  through  a  trustee  which 
neither  the  corporation  nor  plaintiff  has 
questioned;  tbe  theory  and  purpose  of  this 
suit  being  to  recover  from  defendants  the 
value  of  plaintiff's  converted  stock,  not  to 
set  aside  or  attack  the  sale  as  such  nor  re- 
cover the  property  sold. 

We  agree  with  the  conclusion  of  tbe  trial 
court  that  plaintiff  has  failed  to  establish 
his  right  to  recover  under  the  allegations  in 
bis  bill,  which  should  be  dismissed,  but  find 
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QptUng  under  tbe  circumstances  disclosed 
In  this  case  to  move  the  conscience  ot  a 
court  of  equity  upon  either  side. 

The  decree  of  the  lower  court  should  be 
limited  to  dismissing  plaintiff's  bill,  and,  so 
modified,  will  stand  afflnued,  without  costs 
to  either  partj' 


BIBCHARD  et  aL  v.  BOARD  OF  HEALTH 
OF  CITI  OF  LANSING  et  al. 
(No.  60.) 

(Supreme  Court  of  IBchigan.    Dee.  27,  1918.) 

BXAiTB  ^s»28  —  Pbsthouses  —  PowEBB  or 
Board  of  Hbai.th. 
The  board  of  health  of  the  city  of  Lansing, 
having  by  charter  all  the  powers  and  authority 
vested  in  health  boards  and  health  offices  by 
the  general  laws  of  the  state,  did  not  have  the 
power  to  locate  a  permanent  pesthouse  in  a 
thickly  settled  residential  district  where,  by 
reason  of  its  location,  it  would  be  a  nuisance. 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, in  Chancery;  Charles  B.  Colllugwood, 
Judge. 

Bill  by  Emma  Blrchard  and  others  against 
the  Board  of  Health  of  the  City  of  Lansing 
and  the  Real  Estate  Investment  Company 
to  restrain  the  maintenance  of  a  pesthouse 
In  a  residential  district  Decree  for  defend- 
ants, and  plaintiffs  appeal.  Reversed,  and 
Jud^ent  entered. 

Argued  before  BIRD,  MOORE,  STE^ERE, 
BROOKE,  FELLOWS,  STONE,  and  KUHN, 
JJ. 

Cummins  ft  Nichols,  of  Lansing  (Chas.  W. 
McOllI,  of  Lansing,  of  counsel),  for  appel- 
lants. 

Samuel  H.  Rhoads,  City  Atty.,  and  Carl 
H.  Reynolds,  Asst  City  Atty.,  both  of  Lans- 
ing, for  appellee  Board  of  Health. 

Joseph  H.  Dunnebacke,  of  Lansing,  ami- 
cus curiae. 

FELLOWS,  J.  This  bill  Is  filed  to  re- 
strain the  maintenance  in  a  residential  dis- 
trict of  a  pesthouse,  or,  as  it  is  sometimes 
denominated  In  the  record,  a  detention  hospi- 
tal for  the  treatment  of  infectious  diseases. 
The  case  was  heard  and  an  opinion  filed  In 
the  court  below  directing  the  dismissal  of  the 
bill  prior  to  the  handing  down  of  the  opin- 
ions of  this  court  in  Barth  v.  Psychopathic 
Hbspital  Association,  199  Mich.  642,  168  N. 
W.  62,  and  Saier  v.  Joy,  198  Mich.  295,  164 
N.  W.  507,  L.  R.  A.  1918A,  825.  The  decree 
not  having  been  entered,  a  reargument  of 
the  case  was  bad,  and  a  further  opinion  was 
filed  in  which  it  was  recognized  that  these 
cases  were  controlling  of  the  instant  case, 
were  it  not  for  the  fact  that  these  cases  deal 
with  rights  between   individuals,   while  in 


tbe  Instant  case  the  defendant  Is  acting  un- 
der certain  charter  provisions  of  the  city  of 
Lansing,  which  not  only  authorize  but  make 
It  the  duty  of  defendant  board  of  health  to 
locate  and  maintain  such  an  institution;  and 
it  was  the  opinion  of  the  trial  judge  that 
such  provisions  justified  and  authorized  the 
board  to  select  the  present  site,  and  there 
maintain  the  institution  in  tbe  absence  of 
arbitrary  action  In  so  selecting  It,  which 
was  not  found  to  exist  here.  Tbe  bill  was, 
accordingly,  dismissed. 

In  this  court  It  is  not  seriously  urged,  can- 
not be,  that  the  cases  cited  do  not  control 
this  case,  unless  a  different  rule  should  ob- 
tain where  the  institution  is  located  and 
maintained  by  a  public  board  of  health.  We 
held  in  these  cases  that,  while  4Ae  Institu- 
tions Involved  were  not  nuisances  per  se, 
they  became  such  by  reason  of  their  location 
in  a  residential  district.  We  recognized  that 
there  might  be  no  actual  danger  if  properly 
conducted,  but  that  their  maintenance  in 
close  proximity  to  the  home  would  create 
such  dread  and  fear  in  the  mind  of  the  nor- 
mal person  as  "would  destroy  the  comfort, 
the  well-being,  and  the  property  rights  of  the 
plaintiffs,"  depressing  the  mind  and  lower- 
ing the  vitality  of  tbe  normal  x)erson,  render- 
ing one  more  susceptible  to  disease,  and  re- 
ducing the  value  of  the  property  so  situated; 
and  in  each  of  the  cases  this  court  decreed 
injunctive  relief.  In  the  Instant  case,  there 
is  much  testimony  tending  to  show  that  a 
pesthouse  may  be  so  conducted,  and  well- 
regulated  ones  are,  as  to  cause  no  actual 
danger  to  nearby  resideuts.  But  substan- 
tially all  the  experts  who  testify  to  this  ef- 
fect agree  that  their  <^lnlon  is  not  shared 
by  the  general  public,  and  that  the  normal 
person  has  a  horror  and  dread  of  a  pest- 
house, and  a  fear  of  infection  from  proximi- 
ty to  It. 

It  must  be  borne  in  mind  that  we  are  not 
here  dealing  with  the  question  of  immunity 
of  a  municipality  from  an  action  for  damag- 
es when  in  the  discharge  of  a  state  agency, 
as  was  the  case  of  Nicholson  v.  City  of  De- 
troit, 129  Mich.  246,  88  N.  W.  695,  56  L.  B. 
A.  601 ;  nor  with  a  contest  between  two  mu- 
nicipalities as  to  the  location  of  a  pesthouse, 
as  was  Township  of  Summit  v.  City  of  Jack- 
son, 154  Mich.  37,  117  N.  W.  545,  18  L.  R.  A. 
(N.  S.)  260.  Here  the  question  Involved  is  tbe 
protection  of  private  rights  by  Injunction 
against  a  public  board  authorized  and  requir- 
ed by  the  charter  to  perform  certain  duties. 
Nor  are  we  dealing  with  an  emergency  caus- 
ed by  epidemic  of  an  infectious  disease.  The 
detention  hospital,  or  pesthouse,  here  in- 
volved, is  permanent  in  character  and  the  in- 
jury caused  continuous.  The  charter  pro- 
visions, so  far  as  important  here,  are  as  fol- 
lows: 

"Tbe  said  board  of  health  has  hereby  con- 
ferred upon  it,  and  may  exercise  all  tbe  powers 


4s>For  other  cases  see  same  topic  and  KSY-NUHBBR  In  all  Key-Numbered  Dlgeeta  and  ladexea 
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and    authority   vested   in    health    boards    and 
health  officers  by  the  general  laws  ot  the  state." 

"The  said  board  of  health  shall  have  power, 
and  it  shall  be  its  duty,  to  take  such  measures 
as  shall  be  deemed  effectual  to  prevent  the 
entrance  of  pestilential  disease  into  the  city; 
*  *  *  to  establish,  maintain  and  regulate 
a  pestbouse  or  hospital  at  some  place  within 
the  city  or  not  exceeding  three  miles  beyond  its 
bounds." 

"And 'from  time  to  time  to  do  all  acts,  make 
all  regulations,  and  pass  all  resolutions,  which 
it  shall  deem  necessary  or  expedient  for  the 
preservation  of  health,  and  the  suppression  of 
disease  in  the  city,  and  to  carry  into  effect  and 
execute  the  powers  hereby  granted." 

On  behalf  of  defendant  board  of  healtb, 
It  is  insisted  that  under  these  provisions  it 
is  a  state  agency,  vested  with  large  discre- 
tionary powers;  that  in  the  exercise  of  an 
honest  Judgment  it  selected  the  site  in  ques- 
tion; and  that  its  decision  is  final  and  may 
not  be  reviewed  by  the  Judicial  branch  of 
the  government,  except  in  case  of  a  clear 
abuse  of  that  discretion.  On  the  other  hand, 
it  is  urged  that  the  discretion  of  the  board 
is  limited  to  the  selection  of  a  lawful  site, 
one  where  the  Institution  will  not,  by  reason 
of  its  location,  be  a  nuisance;  that  it  may 
not,  under  the  power  conferred.  Inflict  Injury 
upon  the  Individual  or  Invade  private  rights. 
Upon  this  subject  the  authorities  are  not  in 
accord. 

A  leading  case  on  the  subject  Is  Mayor, 
etc.,  of  Baltimore  v.  Fairfield  Improvement 
Co.,  87  Md.  352,  89  AU.  1081,  40  L.  R.  A. 
491,  67  Am.  St  R^.  344.  Uiis  was  a  case 
brought  by  the  owner  of  adjotolng  lands  to 
restrain  the  public  officials  from  the  use  of 
premises  ovmed  by  the  city  for  the  detention 
of  a  leprosy  patient.  The  defense,  as  here, 
was  that  the  officials  were  maintaining  the 
pesthouse  under  plenary  power  conferred  by 
the  state.    The  court  said: 

"However  broad,  therefore,  may  be  the  pow- 
ers of  a  municipality  to  erect  and  maintain 
hospitals  and  pesthouses  for  the  segregation 
and  treatment  of  contagious  and  infectious  dis- 
eases, and  however  necessary  their  exercise 
may  l>e,  they  must,  generally  speaking,  be  ex- 
erted and  put  into  operation  subject  to  the  no 
less  well-defined  right  of  the  individual  to  pos- 
sess and  enjoy  his  unoffending  property  with- 
out the  molestation  of  a  nuisance.  It  cannot 
be  pretended  that  the  dty  authorities  could, 
even  under  their  comprehensive  powers,  locate 
a  pesthouse  in  the  midst  of  a  thickly  settled 
community.    •    •    • 

"The  mere  power  to  erect  and  maintain  hos- 
pitals and  pesthouses  does  not  imply  or  include 
the  further  power  to  erect  and  maintain  them 
in  such  a  way  or  at  such  a  place  as  will  cause 
injury  to  others.    •    •    • 

"Assuming  at  this  point  that  leprosy  is  a  con- 
tagious disease  which  is  a  menace  to  the  health 
of  a  community,  and  assuming  also  that  the 
mayor  and  city  council,  through  its  health 
department,  were  about  to  utilize  this  20-acre 
tract  of  land  for  th«  first  time  for  the  erection 


of  a  pesthouse  thereon  for  the  reception  of  this 
particular  patient,  there  can,  in  view  of  the 
legal  prinidples  just  discussed  and  in  the  light 
of  the  facts  to  which  allusion  has  been  made, 
be  no  doubt  as  to  right  of  the  Fairfield  Im- 
provement Company  to  invoke  the  restraining 
aid  of  a' court  of  equity  to  prevent  the  estab- 
lishment of  such  a  nuisance." 

In  the  case  of  Thompson  r.  Kimbnragh, 
23  Tex.  Civ.  .4.PP.  850,  67  S.  W.  328,  an  action 
was  brought  by  the  officers  of  a  tcbool  dto- 
trlct  to  restrain  the  maintenance  of  a  pest- 
house in  proximity  to  the  school  building. 
The  defendants  made  the  contention,  as  here, 
that  the  decision  of  the  health  authorities, 
there  the  commissioners'  court  and  health 
officer,  as  to  the  location  of  the  pesthouse, 
was  final.    Hie  court  thus  stated  the  claim: 

"The  further  contention  is  made  that  the  law 
invests  the  oommissionera'  court,  in  connection 
with  the  county  health  officer,  with  exclusive 
and  final  jurisdiction  in  the  matter  of  establish- 
ing and  maintaining  pesthouses  and  detention 
camps  to  prevent  the  spread  of  smallpox  and 
other  infections  and  contagious  diseases,  and 
that  the  exercise  of  this  jurisdiction  is  not  sub- 
ject to  review  by  any  judicial  tribunal." 

After  considering  the  statutory  provisions 
involved,  the  court  said: 

"The  authority  of  the  commissioners'  court 
to  proclaim  quarantine,  and  to  liave  it  estab- 
lished, maintained,  and  enforced  through  the 
county  physician,  is  not  brought  in  question  by 
this  suit.  It  may,  and  perhaps  should  be, 
admitted  tliat  the  exercise  of  that  authority  is 
not  subject  to  review  by  Judicial  tribunals;  but 
it  does  not  necessarily  follow  that  all  the  acta 
of  the  officers  and  agents  of  the  county  in  rela- 
tion to  the  subject-matter  are  beyond  the  reach 
of  judicial  authority.  The  authority  of  such 
court  to  proclaim  and  cause  the  enforcement 
of  quarantine  does  not  carry  with  it  the  arbi- 
trary power  in  the  officers  and  agents  of  the 
county  to  unnecessarily  violate  the  rights  of 
others.  The  existence  of  such  authority  does 
not  imply  that  the  officers  and  agents  of  the 
county  may  establish  and  maintain  a  nuisance, 
either  public  or  private,  not  necessary  to  the 
end  to  be  accomplished." 

The  language  of  Lord  Watson  in  the  case 
of  Metropolitan  Asylum  Dist  v.  Hill,  6  App. 
Cas.  193,  212,  decided  by  the  House  of  Lords, 
Is  quite  persuasive  as  bearing  upon  the  con- 
struction to  be  given  the  language  here  un- 
der consideration.    He  said: 

"And  I  am  disposed  to  hold  that  if  the  Legis- 
lature, without  specifying  either  plan  or  site, 
were  to  prescribe  by  statute  that  a  public  body 
shall,  witiiin  certain  defined  limits,  provide  hos- 
pital accommodation  for  a  class  or  classes  of 
persons  labouring  under  infections  disease,  no 
injunction  could  issue  against  the  use  of  an 
hospital  established  in  pursuance  of  the  act, 
provided  that  it  were  either  apparent  or  proved 
to  the  satisfaction  of  the  court  that  the  direc- 
tions of  the  act  could  not  l>e  complied  with  at 
aU,  without  creating  a  nuisance.  In  that  case, 
the  necessary  result  of  that  which  they  have  di- 
rected to  be  done  must  presumably  have  been 
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b  the  view  of  the  Legislature  at  the  time  when 
the  act  was  passed. 

"On  the  other  hand,  I  do  not  think  that  the 
Legislatare  can  be  held  to  hare  sanctioned  tha^ 
which  is  a  nuisance  at  common  law,  except  in 
the  case  where  it  has  authorized  a  certain  use 
of  a  specific  building  in  a  specified  position, 
which  cannot  be  so  used  without  occasioning 
nuisance,  or  in  the  case  where,  the  particular 
plan  or  locality  not  being  prescribed,  it  has 
imperatiTely  directed  that  a  building  shall  be 
provided  within  a  certain  area  and  so  used,  it 
being  an  obvious  or  established  fact  that  nui- 
sance mnat  be  the  result.  In  the  latter  case, 
the  onus  of  proving  that  the  creation  of  a  nui- 
sance will  be  the  inevitable  result  of  carrying 
out  the  directions  of  the  Legislature  Ues  upon 
tha  persons  seeking  to  justify  the  nuisance. 
Their  justification  depends  upon  their  making 
good  these  two  propositions:  In  the  first  place, 
that 'such  are  the  imperative  orders  of  the  Leg- 
islature; and,  in  the  second  place,  that  they 
cannot  possibly  obey  those  order*  without  in- 
fringing private  rights.  If  the  order  of  the 
Legislature  can  be  implemented  without  nui- 
sance, they  cannot,  in  my  opinion,  plead  the 
protection  of  the  statute;  and,  on  the  other 
hand,  it  is  insufficient  for  their  protection 
that  what  is  contemplated  by  the  statute  cannot 
be  done  without  nuisance,  unless  they  are  also 
able  to  shew  that  the  Legislatnre  has  directed 
it  to  be  done.  Where  the  terms  of  the  statute 
are  not  imperative,  but  permissive,  when  it  is 
left  to  the  discretion  of  the  persons  empowered 
to  determine  whether  the  general  powers  com- 
mitted to  them  shall  be  put  into  execution  or 
not,  I  think  the  fair  inference  is  that  the  Leg- 
islature intended  that  discretion  to  be  exercis- 
ed in  strict  conformity  with  private  rights,  and 
did  not  intend  to  confer  license  to  commit  nui- 
sance in  any  place  which  might  be  selected  for 
the  purpose." 

Tbe  following  autboritlea  will  be  found  in- 
structire  oa  the  qifestions  Involved  in  this 
case:  Cherry  t.  WiUUma,  147  N.  C.  452,  61 
S.  R  267,  126  Am.  St.  Bep.  566,  15  Ann.  Cas. 
715;  Kestner  v.  Bomeopathdc  Hospital,  245 
Pa.  326»  91  AU.  658,  52  L.  R.  A.  (N.  S.)  1032, 
Ann.  Cas.  1016A,  123;  Anable  v.  Board,  34 
Ind.  App,  72,  71  N.  E.  272,  107  Am.  St.  Bep. 
173;  Everett  v.  PaschaU,  61  Wash.  47,  111 
Pac.  879,  31  L.  B.  A.  (N.  S.)  827,  Ann.  Ca& 
1912B,  1128;  Stotler  v.  RocheUe,  83  Kan.  86, 
109  Pac.  788,  29  L.  R.  A.  (N.  S.)  49;  Harper 
V.  City  of  Milwaukee,  30  Wis.  365;  Gilford 
V,  Babies'  Hospital,  1  N.  Y.  Supp.  448. 

But  we  think  plaintiffs'  contention  finds 
support  in  the  former  adjudications  of  this 
court.  In  Pennoyer  v.  City  of  Saginaw,  8 
Mich.  534,  this  court  held  a  municipality  lia- 
ble for  tbe  continuance  of  a  nuisance  created 
by  It.  In  Cubit  v.  O'Dett,  51  Mich.  347,  16 
N.  W.  679,  It  was  said: 

"The  highway. overseer,  no  doubt,  has  a  dis- 
cretion in  deciding  how  and  where  he  will  ex- 
pend highway  labor:   bt^  it  Is  a  discretion  lim- 


ited by  the  rights  of  individuals,  and,  when  he 
invades  those  rights,  he  becomes  liable." 

In  tbe  recent  case  of  Attorney  Oeneral  v. 
City  of  Grand  Rapids,  175  Mich.  503,  141  N. 
W.  890,  50  L.  R.  A.  (N.  S.)  473,  Ann.  Cas. 
1915A,  968,  this  court,  reversing  the  decree 
of  the  court  below,  found  that  the  defendant 
by  emptying  sewage  Into  the  Grand  river 
created  a  nuisance  to  lower  riparian  owners 
and  the  public,  and  entered  a  decree  for  In- 
junction as  prayed  In  tbe  bill.  This -court 
there  quoted  vrtth  approval  from  the  case  of 
Spokes  V.  Board  of  Health,  L.  R.  1  Eq.  42, 
tbe  following: 

"What  difference  can  it  possibly  make  as  to 
the  commission  of  an  illegal  act,  whether  a  man 
acts  on  behalf  of  thousands  or  on  behalf  of 
himself  only?" 

Tbe  case  much  relied  npon  by  the  trial 
Judge  In  reaching  the  conclusion  he  did  was 
tJpjobn  V.  Richland  Township,  46  Mich.  542, 
9  N.  W.  845,  41  Am.  Rep.  178.  That  case, 
like  this,  was  an  equity  case,  which  fbls 
court  considers  de  novo;  but  its  facts  were 
materially  different.  Tbe  claimed  nuisance 
there  was  a  cemetery.  Tbe  defendant  sought 
to  Increase  tbe  size  of  Its  cemetery  by  the 
use  of  additional  grounds  across  the  road 
from  tbe  original  grounds.  There  was  some 
doubt  as  to  whether  there  was  as  much  oon- 
templated  danger  from  such  addition  as 
from  a  nuisance  the  complainant  was  main- 
taining on  bis  own  land.  But  in  that  case 
tbe  complaining  party  had  purchased-  bis 
premises  after  the  original  cemetery  was  es- 
tablished. If  the  cemetery  was  a  nuisance, 
he  had  gone  to  tbe  nuisance.  Here  tbe  nui- 
sance has  been  brought  to  tbe  complaining 
parties.  But  In  that  case^  while  this  court 
recognized  tbe  broad  discretion  vested  In 
boards  of  health,  it  at  tbe  same  time  recog- 
nized tbe  power  of  the  court  of  equity  to  en- 
Join  Injury  to  private  rights  by  them. 

We  conclude  tbat  tbe  provisions  of  the 
charter  under  consideration  do  not  vest  In 
tbe  defendant  board  of  health  tbe  power  to 
locate  a  pestbouse  In  a  thickly  settled  resi- 
dential district,  where,  by  reason  of  its  lo- 
cation. It  would  be  a  nuisance,  and  where 
its  permanent  maintenance  would  work  con- 
tinuing damage  to  adjoining  and  nearby 
property  and  would  result  In  the  destruc- 
tion of  tbe  home  In  Its  comfort  and  well- 
being;  and  that  tbe  discretion  lodged  In  tbe 
board  is  a  discretion  to  be  exercised  by  it  In 
determining  between  different  lawful  loca- 
tions. 

It  follows  from  what  has  been  said  that 
the  decree  of  the  court  below  must  be  re- 
versed, and  one  bere  entered  In  conformity 
with  tbe  prayer  of  tbe  bill.  Plaintiffs  will 
recover  costs  of  both  courts. 
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OTTO  et  aL  ▼.  VIUAGD  OP  HIGHLAND 
PARK. 

(Supreme  Court  of  Michigan.    Dec.  27.  1918.) 

1.  Action  «s>46(1)  —  "Aotiok"  —  "Oattsbs  of 
Action." 

While  "actions"  and  "eanaea  of  action"  do 
not  Btrictly  and  technically  have  the  same  mean- 
ing, that  portion  of  Judicature  Act,  c.  8,  |  1, 
applicable  in  the  instant  case,  deals  with  causes 
of  action  which  are  generally  recognized  as  the 
fact  or  combination  of  facts  giving  rise  to  or 
entitling  a  party  to  sustain  an  action. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action; 
Causes  of  Action.] 

2.  Action  €=»32  —  I<aw  and  EQirrrr— Dis- 
tinction Between— Abolibruent. 

The  distinction  between  actions  at  law  and 
suits  in  chancery  hjw  not  been  abolished  in 
Michigan. 

3.  Pabtoes  $=>27— Joindeb  of  Defendants 
Setebaixt  Liable. 

In  action  by  plaintiff  Tendeea  against  vendor 
and  its  selling  agent  and  defendant  Tillage  for 
damages  to  property  purchased  due  to  flooding 
of  basement  with  sewerage,  held,  that  declara- 
tion in  three  counts  amounted  to  a  joinder  of 
parties  severally  liable,  contrary  to  Judicature 
Act,  c.  8,  S  1. 

4.  Action  «=>50(0)  —  Joindkb  of  Diffebent 
Causes  of  Action. 

In  action  by  plaintiff  yendees  against  vendor 
and  its  selling  agent  and  defendant  village  for 
damages  to  property  purchased  due  to  flooding 
of  basement  with  sewerage,  held,  that  declara- 
tion in  three  counts  amounted  to  a  joinder  of 
different  causes  of  action  each  against  a  differ- 
ent defendant,  contrary  to  Judicature  Act,  c. 
8»J1. 

6.  DiSUISSAL  AND  NONBUIT  (&=>73— MOTION  TO 

Disuiss— Scope  of  Issues. 
Where  defendant  village  timely  questioned 
plaintiff's  declaration  by  motion  to  dismiss  in 
the  manner  pointed  out  by  Judicature  Act,  c. 
14,  §  4,  the  inquiry  is  confined  to  the  charged  tn- 
firmitiea  appearing  on  the  face  of  the  declara- 
tion as  pleading. 

Certiorari  to  Circuit  Court,  Wteyne  County; 
Samuel  O.  Houghton,  Judge. 

Action  by  Peter  Otto  and  another  against 
tbe  Baldwin  Park  Company  and  another.  In 
which  plaintiffs  amended  their  declaration 
go  as  to  aUege  a  cause  of  action  against  the 
two  defendants  mentioned  and  the  Village 
of  Highland  Park.  Motion  of  the  village  In 
the  nature  of  demurrer  to  dismiss  declara- 
tion and  also  plaintiff's  action  as  to  the  vil- 
lage overruled,  and  the  village  brings  certi- 
orari.   Reversed. 

Argued  before  OSTRANDBR,  O.  J.,  and 
BIRD,  MOORE,  STBEiRE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 


Claude  H.  Stevens,  of  Highland  Park,  for 
appellant 
Charles  F.  Meyler,  of  Detroit, foriq;iiieUeea 

STBERB,  J.  plainttfTs  commenced  an  ac- 
tion on  October  18,  1916,  In  the  circuit  court 
of  Wayne  county  against  tbe  Baldwin  Park 
Compjiny  and  the  Hannan  Realty  Company 
to  recover  damages  resulting  from  insufficient 
sewerage  for  certain  property  they  had  pur- 
chased In  tlie  Baldwin  Park  snbdivlslon  from 
defendants.  Both  defendants  appeared  and 
pleaded  the  gen^nl  Issne.  The  plalnttfts  lat- 
er moved  the  court  for  permission  to  make 
the  village  of  Highland  Park  a  i>arty  defend- 
ant and  to  amend  their  declaration  aoofrd- 
Ingly.  On  October  20,  1917,  the  permission 
asked  for  was  granted,  and  on  October  24th 
they  filed  th^r  first  anranded  declaration. 
Two  days  thereafter,  the  original  defendants 
pleaded  to  the  amended  declaratloo,  and  on 
November  9,  1917,  the  village  of  Highland 
Park  pleaded  the  general  issue  with  notice. 
Subsequently  plaintiffs  procured  an  order 
from  the  court  granting  them  leave  to  disccm- 
tlnue  aa  to  the  village  of  Highland  Park. 
Later  plaintiffs  again  obtained  an  order  per- 
mitting them  to  amend  their  declafatlon  to 
allege  a  cause  of  action  against  all  three  de- 
fendants, including  the  village  of  Highland 
Park. 

Plaintiffs'  second  amended  declaration, 
which  is  the  one  under  consideration  here, 
alleges  that  on  November  15,  1914,  they  pur- 
chased from  the  defendant  Baldwin  Park 
Company,  fbrougb  Che  defendant  Hannan 
Realty  Company,  its  selling  agent,  certain 
property  in  the  Baldwin  Park  subdivision; 
that,  at  the  time  of  entemg  into  a  contract 
for  the  purchase  of  said  properly,  both  the 
Hannan  Realty  Company  and  Bald¥rln  Park 
Company  falsely  and  fraudulently  represent- 
ed to  plaintiffs  by  signs  on  the  premises,  ad- 
vertisements, and  direct  Btat«nents  that  tbe 
property  was  well  sewered  with  adequate  out- 
lets which  plaintiff  believed ;  that,  relying  up- 
on such  representations,  they  bought  the  land 
and  subsequently  built  a  store  and  flat  there- 
on, but  on  December  SO,  1915,  and  on  other 
occasions,  the  basement  of  said  store  and 
flat  was  flooded  with  water,  sewage,  and 
waste  because  of  inadequate  outlet  and  sew- 
er facilities  for  the  property,  seriously  dam- 
aging the  contents  of  their  basement;  that 
by  reason  of  such  lack  of  sewer  facilities 
and  outlet  plaintiffs  were  put  to  great  ex- 
pense in  constructing  and  maintaining  a  cess- 
pool for  the  disposal  of  sewage  from  their 
said  store  and  flat,  and  for  the  damages  sus- 
tained in  that  connection  a  Judgm^it  of  ¥3,- 
000  is  asked. 

This  second  amended  declaration  contains 
two  counts,  -the  first  in  assumpsit  and  the 
second  in  trespass  on  the  case,  directed 
against  the  Baldwin  Park  Company  and  Han- 
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nan  Realty  Company,  Its  selUng  a£ent«  re- 
spectively charging  them  with  liability  for 
breach  of  contract  and  because  they  fraudu- 
lently induced  plaintiffs  to  purchase  the  prop- 
erty by  false  representations  as  to  sewer- 
age facilities  for  the  same. 

A  third  count  asserts  a  cause  of  action 
against  the  village  of  Highland  Park  by  rea- 
son of  violating  an  alleged  permit  formerly 
granted  to  Steidien  Baldwin,  then  owner  of 
the  farm  now  embraced  In  Baldwin  Park 
subdivision,  to  make  sewer  ccmnection  with 
the  Woodward  avenue  aewer  which  runs 
through  the  village  constituting  a  part  of  its 
sewage  system,  and  charges  that — 

"Well  knowing  its  duty  in  tUa  regard,  tbft  de- 
fendant village  of  HigUttid  Park  did  negligently 
and  carelessly  fail  and  neglect  to  perforin  the 
same,  and  did  disturb,  breali,  block,  stop,  and  in- 
terfere with  tiie  said  sewers  in  the  Baldwin 
Park  subdivision,  and  with  the  connection  or 
connections,  outlet  or  outletB,  with  and  into  said 
Woodward  avenue  sewer." 

From  the  transcript  of  record  in  this  case 
returned  by  the  circuit  Judge  it  appears  that 
the  village  of  HlglilaDd  Park  pleaded  to 
plalnturs'  first  amended  dedaratlon  and  gave 
notice  of  special  define  as  fOUows: 

"That  no  i>ermit  has  ever  been  given  by  the 
village  of  Highland  Park  to  drain  into  or 
through  the  sewers  of  the  village  of  Highland 
Park  any  sewage  from  the  property  now  known 
as  Baldwin  Park  subdivision,  except  the  sewage 
from  the  farm  residence  whidi  formerly  was  lo- 
cated "near  the  southwest  comer  of  tlie  Stephen 
Baldwin  farm. 

"That  whatever  permit  was  given  to  Stephen 
Baldwin  to  connect  any  property  located  outside 
of  the  limits  of  the  village  of  Highland  Park  was 
illegal  and  void,  it  being  beyond  the  scope  of  the 
powers  of  the  village  of  Highland  Park." 

To  this  second  amended  declaration  coun- 
sel for  the  village  made  a  motion  in  the  na- 
ture of  a  demurrer  to  dlamlBs  the  same,  and 
also  plaintiffs'  action,  as  to  the  village,  for 
the  following  reasons: 

"(1)  Because  the  liability  set  forth  in  the  sev^ 
eral  counts  in  plaintiffs'  declaration  is  not  as- 
serted against  all  of  the  detendants. 

"(2)  Because  the  declaration  sets  forth  several 
distinct  causes  of  action  against  diffeoent  de- 
fendants. 

"(3)  Because  the  cause  of  action  alleged  in  the 
third  count  is  improperly  Joined  with  the  cause 
of  action  alleged  in  each  of  the  first  and  second 
counts,  in  that  liability  is  not  claimed  against 
the  same  defendants." 

On  March  13,  ldl8,  said  motion  was  heard. 
and  after  argument  an  order  was  entered 
denying  the  same.  The  defendant  village  of 
Highland  Park  then  removed  the  proceeding 
to  this  court  by  certlwari  asking  reversal 
of  said  order. 

It  was  plaintiffs'  claim  and  the  conclusion 
of  the  trial  court  that  the  questioned  plead- 
ing was  within  the  purview  of  section  1,  c. 


8,  of  the  Judicature  Act  (section  12309,  Comp. 
Laws  1015),  which  Is  as  follows: 

"The  plaintife  may  Join  in  one  action,  at  law 
or  in  equity,  as  many  causes  of  action  as  he  may 
have  against  the  defendant,  but  legal  and  equi- 
table causes  of  action  iriiall  not  be  joined;  bat 
when  there  is  more  than  one  plaintiff,  the  caus- 
es of  action  Joined  must  be  joint,  and  if  there  be 
more  than  one  defendant,  the  liability  mast  be 
one  asserted  against  all  of  the  material  defend- 
ants, or  sufficient  grounds  must  appear  for  unit- 
ing the  causes  of  action  in  order  to  promote 
the  convenient  administration  of  justice,  or 
when  several  suits  shall  be  commenced  against 
joint  and  several  debtors,  in  the  same  court,  the 
plaintiff  may,  in  any  stage  of  the  proceedings, 
consolidate  them  into  one  action.  If  it  appear 
that  any  such  caases  of  action  cannot  be  con- 
veniently disposed  of  together,  the  court  may  or- 
der' separate  trials,  or  whenever  several  suits 
shall  be  pending  in  the  same  court,  by  the  same 
plaintiff  against  the  same  defendant,  for  causes 
of  actioo  wlilch  may  be  joined,  the  court  in 
which  the  same  shall  be  prosecuted  may,  in  its 
discretion,  order  the  several  suits  to  be  consoli- 
dated into  one  action." 

Had  not  plaintiffs  taken  the  precaution  to 
label  the  counts  in  their  declaration.  It  would 
be  difficult  to  define  them;  but  the  first  is 
declared  to  be  "of  the  plea  of  assumpsit," 
and  the  second  "of  a  plea  of  trespass."  No 
charge  whateiver  is  made  against  the  village 
of  Highland  Park  In  either,  and  the  empha- 
sised grievance  In  each  Is  that  the  Baldwin 
Park  Company  and  its  selling  agent,  the 
Hannan  Realty  Company,  falsely  represent- 
ed to  plaintiffs,  when  they  bought  the  prop- 
erty, that  ample  sewer  facilities  were  provid- 
ed, when  in  fact  those  provided  proved  "in- 
adequate and  insufficient  and  were  not  pro- 
vided with  sufficient  or  adequate  outlet  or 
outlets." 

Turning  to  the  third  count  "of  a  plea  of 
tresi>ass,"  devoted  exclusively  to  the  village 
of  Highland  Park,  plaintiffs  state  that  their 
property  was  connected  with  the  sewer  sys- 
tem of  the  Baldwin  Park  subdivision,  which 
was  connected  with  the  Woodward  avenue 
sewer  running  through  the  village  of  High- 
land Park,  which  connection  was  "made  and  « 
maintained"  under  a  permit  from  the  village 
Issued  for  a  consideration  to  Stephen  Bald- 
win, "through  whom  plaintiffs  derived  the 
right  to  maintain  said  connection";  th&t 
"the  sewage,  water,  waste,  etc.,  from  the  said 
store  and  flat  flowed  through  the  said  Bald- 
win Park  sewers  into  the  Woodward  avenue 
sewer,  which  conveyed  it  through  the  vil- 
lage of  Highland  Park  and  finally  emptied 
it  Into  the  Detroit  river" ;  and  the  flooding 
of  plaintiffs'  basement  is  charged  to  the  neg- 
ligence of  the  village  in  failing  to  perform 
its  duty  and  to  refrain  from  Interfering  with 
the  Baldwin  Park  sewer  connections  as  be- 
fore quoted. 

Accepting  plaintiffs'  designation  of  these 
counts  and  passing  the  question  of  their  in- 
consistency, it  seems  evident  that  the  llabil- 
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Ity  (barged  In  the  first  and  second,  based  on 
the  false  and  fraudulent  statements  of  the 
vendor  and  Its  agent  that  the  property  was 
adequately  sewered,  Is  not  asserted  against 
the  village  of  Highland  Park;  nor  the  liabil- 
ity charged  against  Highland  Park  for  ne- 
glect of  its  duty  to  the  sewer,  and  for  break- 
ing, blocking  up,  and  interfering  with  It,  Is 
not  asserted  against  the  Baldwin  Park  Com- 
pany or  Hannan  Realty  Company. 

[1]  Chapter  8  of  the  Judicature  Act,  de- 
voted mainly  to  section  1  above  quoted,  is  en- 
titled "Joinder  and  severance  of  causes  of 
action  and  the  consolidation  of  actions." 
"Actions"  and  "causes  of  action,"  though 
often  used  as  synonymous,  do  not  strictly 
and  technically  have  the  same  meaning.  To 
what  extent  the  Legislature  had  in  mind  the 
distinction  when  including  the  two  terms  in 
this  title,  and,  if  at  all.  Just  what  definitions 
were  intended,  may  be '  conceded  as  some- 
what conjectural  in  view  of  the  diflicnl- 
tles  found  attending  attempts  to  give  general 
definitions  applicable  under  all  conditions 
(vide  "Actions,"  vol.  1  of  Corpus  Juris).  But 
that  portion  of  the  section  and  chapter  ap- 
plicable here  deals  with  "causes  of  action," 
which  are  generally  recognized  and  often  de- 
fined as  the  fact  or  combination  of  facts  giv- 
ing rise  to  or  entitling  a  party  to  sustain  an 
action. 

The  provisions  of  section  1  relating  to  join- 
ing actions  between  oue  plaintiff  and  one  de- 
fendant, and  several  suits  commenced  b gainst 
Joint  and  several  debtors,  have  no  application 
to  this  declaration.  We  have  here  three  sep- 
arate defendants  and  two  plaintiffs.  "Where 
there  Is  more  than  one  plaintiff,  the  cause 
of  action  must  be  Joint,"  which  may  be  pass- 
ed as  meaning  the  plaintiffs  must  be  legally 
and  Jointly  Interested  as  "actors"  or  plain- 
tiffs In  the  causes  of  action  joined,  and,  as  to 
these  three  defendants,  the  alleged  liability 
"must  be  asserted  against  all,"  for  all  are 
"material"  if  properly  made  defendants,  "or 
sufficient  grounds  must  appear  for  uniting 
the  causes  of  action  to  promote  the  conven- 
ient administration  of  Justice." 

[2]  No  mention  of  convenience  is  made  In 
the  declaration,  nor  does  it  appear  that  con- 
venient administration  or  the  ends  of  Jus- 
tice win  be  promoted  by  mlngUng  the  Issues 
of  these  two  distinct  causes  of  action  for  sep- 
arate torts.  Charged  to  have  been  committed, 
by  different  tort-feasors,  without  co-opera- 
tion in  the  respective  trespasses  alleged,  de- 
pendent on  different  lines  of  proof  and  de- 
manding separate  consideration,  with  sep- 
arate verdicts  and  Judgments  as  to  each.  In- 
convenience, confusion  of  Issues,  and  preju- 
dice from  testimony  admissible  as  to  one  and 
Inadmissible  as  to  the  other,  when  trying  to- 
gether distinct  common-law  causes  of  action 
for  damages  against  different  defendants,  are 
as  Inferable  from  such  Innovation  as  that  It 
would  facilitate  or  convenience  the  adminis- 
tration of  Justice.    The  distinctions  between 


actions  at  law  and  suits  In  chancery  have 
not  been  abolished  in  this  «tate,  and  these 
tort  actions  are  triable  by  Jury.  Were  tlie 
Issues  triable  befbre  the  court  without  a  jury, 
as  In  chancery,  the  convenlMice  and  propri- 
ety of  their  consolidation  might  be  more  ap- 
parent 

[S,  4]  WMle  its  provisions  as  to  Joinder  of 
actions  and  parties  are  broad  In  terms  and 
go  far  beyond  the  former  settled  practice.  It 
is  inferable  from  the  general  tenor  of  the 
Judicature  Act  considered  in  its  entirety  and, 
we  think,  from  the  very  language  under  con- 
sideration relative  to  parties  defendant,  that 
it  was  not  the  legislative  intent  to  Ignore  the 
fundamental  principles  of  procedure  to  the 
extent  proposed  In  this  declaration,  where,  as 
plaintiffs  sound  their  counts,  It  Is  sought  to 
join  In  a  single  action  and  have  determined 
the  liability  of  alleged  Independent  tort-feas- 
ors for  differeat  and  distinct  torts  charged  to 
each,  without  concert  of  action  or  commun- 
ity of  ra^)onslbllity,  inevitably  amounting  to 
both  a  joinder  of  parties  severally  liable  and 
a  joinder  of  dlfl!erent  causes  of  action,  each 
against  a  different  defendant 

Under  the  Bnglish  Judicature  Act,  order 
16,  rule  4,  broadly  provides: 

"All  persona  may  be  joined  aa  defendants 
agaifist  whom  the  right  to  any  relief  is  alleged 
to  exist,  whether  jointly,  aeveially  or  in  the  al- 
ternative." 

In  Sadler  v.  Great  Western  Ry.  Co.,  2  Q. 
B,  Dlv.  888  (180S),  where  two  railway  com- 
panies operating  separate  and  Independent 
roads  were  charged  with  having,  in  the  use 
of  their  premises  adjoining  plalnttfTa  shop, 
"by  their  respective  combined  acts"  inter- 
fered with  access  to  plaintiff's  place  of  bu^- 
ness,  the  court  held  the  defendants  were  im- 
pcoperly  Joined  tn  an  action  at  law  for  dam- 
ages;  Smith,  h.  J.,  saying  in  part: 

"These  two  torts,  if  they  are  torts,  are  Inde- 
pendent torts  by  the  different  companies,  al- 
though, as  I  have  already  stated,  the  acts  of 
each  company  can  be  taken  into  account  in  con- 
sidering the  acts  of  one  company  and  deciding 
whether  they  amount  to  a  nuisance  or  not.  The 
acts  of  the  other  company  must  be  taken  into  ac- 
count because  it  may  be  that  the  one  company 
ought  not  to  be  doing  what  it  was  when  the  oth- 
er company  was  doing  what  it  did.  But  that 
does  not  make  these  two  causes  of  action  a  joint 
cause  of  action,  or  give  any  right  to  join  one 
company  with  the  other  in  one  action."  AS.  21 
A.  C.  450  (1896). 

Although,  before  the  passage  of  our  Judi- 
cature Act  this  court  referring  generally  to 
cases  permitting  Joinder  of  defendants,  said 
In  Strawbrldge  r.  Stem,  112  Mich.  18,  70  N. 
W.  331,  that  they  are  "limited  by  the  rule 
that  such  a  Joint  action  cannot  be  maintain- 
ed against  different  defendants,  where  sep- 
arate and  distinct  trespasses  are  relied  upon, 
in  which  the  parties  are  not  Jointly  con- 
cerned." 
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To  the  same  effect  It  Is  said  in  80  Gyc. 
129,  with  citation  of  numeroua  aQthoriUes : 

"However  wide  this  liberty  of  joinder,  it  does 
not  annul  the  general  principle  that,  when  a 
plaintiff  aeserta  claims  against  two  or  more  per- 
sona in  respect  of  their  several  liabilities  for 
separate  wrongs,  he  cannot  age  these  persons  as 
codefendants.  The  distinction  is  marked  in  the 
difference  between  an  action  for  an  injunction 
and  an  action  for  pecuniary  damages  when  both 
actions  turn  npon  an  injury  arising  out  of  the 
acts  of  different  defendants  between  whom  there 
has  been  no  common  design  or  concert  of  action, 
but  whose  independent  acts  have  in  fact  united, 
as  their  common  result,  in  an  invasion  of  plain- 
tiff's rights.  When  plaintiff  seeks  an  injunction 
against  the  contlnaance  of  this  common  result, 
he  may  join  all  the  defendants  in  one  action. 
But  when  he  sues  to  recover  bis  damages  be- 
cause of  his  injury  from  these  separate,  inde- 
pendent wrongdoers,  he  cannot  join  them  as  de- 
fendanta  in  one  action." 

[f  ]  The  defendant  Tillage  tbueiy  anestiaQs 
idaintiSb'  declaration  in  manner  pointed  out 
by  the  Judicature  Act  (section  4,  c.  14),  and 
the  inqniiy  is  confined  to  the  cbarged  in^ 
flrmlties  appearing  on  the  face  oC  the  dec- 
laration as  pleading.  So  considered,  it  dis- 
closes a  dear  misdolnder  of  parties  in  an  at- 
tempt to  maintain  a  joint  action  against  dif- 
ferent defendants  for  distinct  and  separate 
torts,  not  asserted  against  all. 

The  demurrer  of  the  village  of  Highland 
Parte,  by  motion  to  dismiss,  is  well  token  and 
should  have  been  granted  as  to  it 

The  order  denying  the  same  is,  accordingly, 
reversed. 


PEOPLE  V.  FITZGERALD.    (No.  114.) 
<Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  Obiuinai.  Law  «s:>781(7)  —  IirsisrcTioit 

VltVAKSAXlXD    BT    BVIDBKOB— SlUtHCB    OT 
DESBtTDART. 

Evidence  that  defendant,  on  beiag  told  by 
chief  of  police  at  time  of 'arrest  that  he  was 
"in  wrong,"  said,  "I  don't  want  to  say  anything 
about  it  until  I  see  an  attorney,'^  held  insufficient 
to  justify  instruction  submitting  question  of 
whether  such  silence  was  equivalent  to  a  con- 
fession. 

2.  Witnesses  ^=>269(15)  — Cbosb-Examina- 
TiON— Mattes  Not  Touched  on  in  Dibect 
Examination. 

In  prosecution  for  having  received  stolen 
goods,  defended  on  ground  of  absence  of  guilty 
knowledge,  cross-examination  of  party  who  had 
sold  defendant  goods,  after  direct  examination 
showing  that  witness  had  in  defendant's  pres- 
ence sold  stolen  ham  and  bacon  to  third  party, 
by  inquiring  as  to  acquittal  of  such  third  party 
upon  charge  of  liaving  received  stolen  blankets 
from  witnees,  was  improper,  where  the  disposi- 
tion of  the  stolen  blankets  had  not  been  testified 
to  in  direct  or  redirect  examination. 


Appeal  from  carcuit  CJonrt,  Jackson  Coun- 
ty;   Benjamin  Williams,  Judge. 

Edward  Fitzgerald  was  convicted  of  re- 
ceiving and  aiding  in  the  concealment  of 
stolen  property,  aud  he  appeals.  Beversed, 
and  new  trial  granted. 

Argued  before  OSTRANDBR,  0.  J,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEI/- 
LOWS,  stone,  and  KUHN,  JJ. 

James  J.  Noon  and  John  F.  Henigan,  both 
of  Jackson,  for  appellant. 

Nathan  B.  Bailey,  Pros.  Atty.,  and  M. 
Grove  Hatch,  Aast  Pros.  Atty.,  both  of  Jack- 
son, for  the  People. 

KUHN,  J.  The  respondent  was  charged 
and  convicted  of  having  received  and  aided 
In  the  concealment  of  2,450  cigars,  of  the 
valne  of  $103,  well  knowing  the  same  to 
have  been  stolen  property.  This  property,  it 
appears,  was  stolen  by  Orrln  J.  Robinson 
and  Homer  Patch,  both  of  whom  were  ex- 
convicts.  TJiwn  the  .trial  of  the  respondent, 
the  prosecuting  attorney  attempted  to  Intro- 
duce a  claimed  written  statement  of  Robin- 
son, not  under  oath;  it  being  claimed  that 
this  so-caUed  confession  of  Robinson  was 
read  in  the  presence  of  the  respondent,  Fitz- 
gerald, after  his  arrest  and  having  been 
taken  to  the  police  station.  The  introduc- 
tion of  this  statement  was  objected  to  and 
the  objection  sustained  by  the  court.  Mr. 
John  Hudson,  the  chief  of  police,  testified 
on  the  trial  that,  when  the  respondent  was 
brought  to  tie  police  station,  the  following 
brief  conversation  occurred  between  himself 
and  respondent: 

"X  was  at  the  police  station  when  Fitzgerald 
was  brought  in  ^  Abbott  for  this  offense.  I 
had  a  little  talk  with  Fitzgerald.  I  told  him, 
'Ed,  you  have  got  in  wrong.'  He  says,  'It  looks 
like  It.'  I  says,  "Do  you  want  to  tell  us  about 
this?'  He  says,  'I  don't  want  to  say  anything 
about  it  unto  I  see  an  attorney.'  I  asked  him 
no  fnrther  questions." 

On  cross-examination,  the  witness  would 
not  say  positively  whether  he  said  "you 
have  got  In  wrong;"  or  "you  are  in  trou- 
ble." In  charging  the  jury,  the  court,  not- 
withstanding the  elimination  of  the  unsworn 
statement  in  the  case,  charged  as  follows: 

"Something  has  been  argued  to  you  as  to  the 
silence  of  the  respondent  when  he  was  question- 
ed about  the  crime  with  which  he  ia  charged 
here.  In  that  regard  I  will  say  to  you  that 
silence,  to  be  equivalent  to  a  confession,  it  must 
be  shown  that  the  accused  had  heard  and  under- 
stood the  specific  charge  against  him  and  that 
he  heard  it  under  circumstances  not  only  per- 
mitting, but  calling  on  him  for,  a  denial,  taking 
into  consideration  all  the  circumstances  and  the 
persons  who  were  present;  Silence  of  the  ac- 
cused may  spring  from  such  a  variety  of  mo- 
tives, some  of  which  may  be  consistent  with 
innocence,  that  silence  alone  is  very  slight  evi- 
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dence  of  gnUt,  and,  aside  from  the  inference 
which  may  arise  from  attendant  circumstancefl, 
should  be  Rceiyed  with  caution  aa  proof  of  guilt 
"If  the  respondent  shall  show  foy  evidence  to 
the  satisfaction  of  the  Jnry  that  his  silence  was 
caused  for  reasons  or  prompted  by  motiyes  con- 
sistent with  innocence  and  the  accusatory  state- 
ments, his  silence  should  be  disregarded." 

[1]  It  is  the  contention  of  respondent's 
counsel  that  this  charge  was  improperly  giv- 
en and  prejudicial  to  respondent's  lights, 
because  there  was  no  evidence  in  the  case 
which  would  warrant  the  sabmlssion  of  the 
question  involved  to  the  Jury.  It  is  undoubt- 
edly true,  as  contended  by  counsel  for  the 
people,  that  on  the  authority  of  People  v. 
\  Ciourtney,  178  Mich.  160,  144  N.  W.  588,  and 
what  seems  to  be  the  rule  as  stated  by  text- 
book writers,  there  are  certain  circumstanc- 
es where  the  silence  of  the  respondent  may 
be  weighed  against  him.  In  our  opinion, 
however,  there  is  nothing  In  this  record 
which  would  warrant  the  submission  of  this 
question  to  the  Jury.  The  respondent  did 
not  remain  sUent,  but  answered  the  questions 
that  were  put  to  him,  and  what  be  did  say, 
in  response  to  the  qaestion  as  to  whether 
he  wanted  to  tell  anything  about  it,  was  to 
the  effect  that  be  would  say  nothing  further 
until  he  had  seen  an  attorney,  which  rather 
showed  dissent  than  assent.  There  were  no 
attending  circumstances  which  called  uijon 
the  respondent  to  speak,  and  in  our  opinion 
the  submission  of  this  question,  in  view  of 
the  state  of  the  record,  was  clearly  prejudi- 
cial to  the  respondent's  rights.  For  an  in- 
teresting discussion  of  this  question  in  a 
somewhat  similar  case,-  see  O'Heam  v.  State, 
79  Neb.  513,  113  N.  W.  130,  25  L.  R,  A.  (N. 
a.)  542. 

[2]  On  the  trial,  on  cross-examination,  the 
witness  Robinson  was  asked  by  respondent's 
counsel  whether  he  had  burglarized  certain 
buildings  prior  to  the  burglary  involved  in 
this  case,  which  he  admitted.  The  prosecut- 
ing attorney  showed  on  redirect  examina- 
tion that  Robinson  sold  Nick  Le  Seno  and 
Maiy  Le  Seno  some  ham  and  bacon,  which 
it  was  claimed  was  stolen,  and  that  Fitz- 
gerald was  present  at  the  time,  and  It  Is 
claimed  this  was  brought  out  for  the  pur- 
pose of  showing  guilty  knowledge  on  the  part 
of  Fitzgerald  in  the  case  under  considera- 
tion. Thereupon  respondent's  counsel  sought 
to  show  that  Mary  Le  Seno  had  been  brought 
Into  the  police  court  of  Jackson  prior  to 
Fitzgerald's  trial;  that  she  had  been  charg- 
ed with  receiving  blankets  stolen  by  Robin- 
son; that  Robinson  had  been  a  witness  up- 
on her  trial;  and  that  she  had  been  acquit- 
ted. Upon  the  cross-examination  of  Robin- 
son, he  testified  that  he  had  burglarized  the 
residence  of  a  man  by  the  name  of  Carroll 
and  had  procured  blankets  therefrom,  and 
that  he  claimed  that  he  had  sold  the  same 
to  Mary  Le  Seno.    It  appears,  however,  that 


the  prosecuting  attorney  did  not  ask  Robin- 
son about  the  disposition  of  the  blankets  pro- 
cured in  the  Carroll  burglary,  either  on  di- 
rect or  redirect  examination.  We  are  there- 
fore of  the  opinion  that  there  was  no  error 
In  the  court  excluding  the  testimony  with 
reference  to  the  acquittal  of  Mary  Le  Seno 
on  the  charge  of  having  received  the  proper- 
ty from  this  burglary,  the  sabject-matter  of 
which  was  not  gone  Into  on  the  direct  or  re- 
direct examination  by  the  prosecuting  at- 
torney. 

The  claim  is  also  made  that  the  argument 
of  the  prosecuting  attorney  to  the  Jury,  and 
also  certain  questions  asked  by  the  prose- 
cuting attorney  of  a  witness  while  on  the 
stand,  were  prejudicial  to  respondent.  Ob- 
jection was  promptly  made  by  respondent's 
counsel,  and  the  court  sustained  his  position 
with  reference  to  these  matters,  and  there- 
fore they  will  In  all  likelihood  not  occur 
again  upon  a  new  trial. 

Because  of  having  given  the  cbaige  to  the 
Jury  as  to  the  silence  ot  the  respondent, 
whidi,  in  our  opinion,  as  we  have  said,  was 
prejudicial  to  the  respondent,  and  which 
must  therefore  be  said  to  have  resnlted  In  a 
miscarriage  of  Justice  (see  Peoirte  ▼.  De 
Meaux,  194  Mich.  30,  160  N.  W.  6S4).  the 
conviction  must  be,  and  Is  hereby,  reversed, 
and  the  respondent  granted  a  new  trIaL 


GARD  V.  GARD.    (Na  71.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Mabriaob   «=»58(7)— AwirOLMEWT— Featjd. 

A  marriage  procured  hy  the  wife's  falae  rep- 
resentations that  she  was  pregnant  by  the  hus- 
band, when  she  was  pregnant  by  another  man, 
to  whose  child  she  later  gave  birth,  will  be  an- 
nulled at  the  husband's  suit,  though  the  wife 
informed  him  during  acquaintance  she  had  had 
intercourse  with  another. 

2.  Mabbiaob   «=)62— AswuiJCEira— Appea3>— 
Attobn£x'b  Fees. 

Wife,  whose  marriage  was  annulled  at  hus- 
band's suit  because  procured  by  her' fraud  in 
representing  herself  pregnant  by  him  when  she 
was  by  another,  question  ot  right  to  annulment 
being  open  in  the  state,  held  entitled  to  allow- 
ance of  1200  for  attorney's  fees  on  appeal. 

Appeal  from  Circuit  Court,  Berrien  Coun- 
ty ;  George  W.  Bridgman,  Judge. 

Suit  by  John  Jay  Gard  against  Ifargaret 
Q.  Gard.  From  decree  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
KTJHN,  BIRD,  MOORE,  STEERE,  BROOKE, 
FELLOWS,  and  STONE,  JJ. 


^s»For  otber  cues  see  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  IndexM 
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Gore  &  Harvci]r>  of  Bentxm  Haitor,  Cor  ap- 
pellant. 

O'Hara  &  O'Hara,  of  St.  Joseph,  for  ap- 
pellee. 

FELLOWS,  J.  Plaintiff,  a  young  farmer 
about  29  years  old,  Uvea  In  Berrien  county. 
Defendant,  a  wotaan  31  years  old,  resided 
in  Chicago  prior  to  ler  marriage  to  plain- 
tiff. Plaintiff  ffles  this  bill  to  annul  the 
marriage  between  the  parties  on  the  ground 
of  fraud  In  Its  procurement.  Defendant  de- 
nies the  fraud,  and,  claiming  the  benefit  of 
a  cross-bill,  asks  for  a  decree  of  divorce. 
The  prayer  of  plaintiff's  bl^  was  granted, 
and  defendant  appeals. 

Without  detailing  the  testimony,  It  yrill 
suffice  to  state  that,  from  a  careful  perusal 
of  this  record,  we  are  convinced  that  the 
following  facts  are  established  beyond  perad- 
venture:  (1)  That  the  parties  were  married 
February  17,  1916;  (2)  that  they  had  sus- 
tained Ullcit  relations  prior  to  marriage; 
<S)  that  the  day  before  the  marriage  defend- 
ant came  from  Chicago  to  St.  Joseph,  in  tills 
state,  there  met  plalntlS  by  appointment,  and 
there  falsely  represented  that  she  was  preg- 
nant by  plaintiff,  which  representation  was 
believed  by  plaintiff,  who  married  her  to  so 
far  as  possible  repair  his  wrong;  (4)  that 
defendant  was  delivered  of  a  fall-term  child 
March  6,  1916;  (5)  that  said  chUd  was  not 
begotten  by  plaintiff,  but  was  the  child  of 
another  man,  who  was  in  the  Philippines  at 
the  time  defendant  charged  plaintiff  with 
Its  paternity,  and  that  defendant  well  Icnew 
this  to  be  true;  (6)  .that  upon  learning  that 
the  child  was  a  fall-tarm  dblld.  and  could 
not  be  his,  plaintiff  repudiated  defendant  and 
the  spurious  offspring,  and  has  not  since 
lived  or  cohabited  vrith  her. 

We  therefore  have  before  us  for  solution 
the  question  of  whether  a  bill  wlU  lie  to 
annul  a  marriage  procured  by  the  false  rep- 
resentation of  the  wife  before  marriage  that 
she  is  pregnant  by  the  man  she  marries, 
which  misrepresentation  Is  known  by  her  to 
be  untrue,  but  Is  believed  by  the  husband, 
and  the  marriage  relation  is  contracted  la 
such  belief,  the  parties  theretofore  having 
sustained  Olldt  relations,  when  It  Is  estab- 
lished beyond  question,  as  matter  of  fact, 
that  the  child  was  begotten  by  a  stranger. 
In  Sissung  v.  Slssung,  65  Mich.  168,  31  N. 
W.  770,  this  court,  by  an  equal  division,  sus- 
tained such  a  bill.  Sylvester  v.  Sylvester, 
180  Mich.  512,  147  N.  W.  454,  was  also  af- 
firmed by  an  equally  divided  court;  the 
court  was  not  in  accord  upon  the  facts  in 
that  case.  The  precise  problem  before  us 
must  therefore  be  regarded  as  one  not  here- 
tofore solved  by  this  court  It  has  arisen 
In  other  Jurisdictions,  and  a  want  of  har- 
mony in  these  decisions,  direcUy  and  by 
analogy  applicable,  is  at  once  apparent  to 
one  who  examines  the  cases. 


Id  tbe  early  case  of  Begnuilds  v,  Reynolds, 
3  AllMi  (Mass.)  605,  a  case  similar  in  prin> 
clple  to  Barrism  r.  Harrison,  84  Mlcb.  668, 
54  N.  W.  275,  84  Am.  St.  Rep.  3611,  the  libel- 
ant was'  induced  to  enter  the  marriage  upon 
the  representations  that  the  woman  was  ft 
chaste  and  virtuous  woman,  when  as  matter 
of  fact  she  was  pregna&t  of  anotlier.  He 
had  had  no  illicit  relations  with  her.  The 
court  upon  that  state  of  facts,  speaking 
throagfa  Chief  Justice  Blgelow,  said: 

"As  has  been  already  stated,  one  of  the  lead- 
ing and  most  important  objects  of  the  institution 
of  marriage  under  oar  laws  is  the  procreation 
of  children,  who  shall  with  certainty  be  known 
by  their  parents  as  the  pure  offspring  of  their 
union.  A  husband  has  a  right  to  re<3uire  that 
his  wife  shall  not  bear  to  his  bed  aliens  to 
his  blood  and  lineage.  This  is  implied  in  the 
very  nature  of  the  contract  of  marriage.    •    •    • 

"A  man  therefore  who  has  contracted  a  mar- 
riage with  a  woman  under  such  circumstances, 
if  he  could  not  obtain  a  divorce  on  the  ground 
of  fraud,  would  be  subjected  to  the  painful 
alternative  of  disowning  the  child,  and  thereby 
publishing  to  the  world  the  shame  of  her  who 
was  still  to  remain  his  wife,  or  suffer  the  pre- 
sumption of  legitimacy  to  stand,  and  admit  the 
child  of  another  to  share  In  his  bomity  and  re- 
ceive 8upp<»t  in  like  manner  as  his  own  legiti- 
mate children.  There  is  no  Boand  rule  of  law 
or  consideration  of  policy  which  requires  that  a 
marriage  procured  by  false  statements  or  repre- 
sentations, and  attended  with  such  results  upon 
an  innocent  party,  should  be  held  valid  and 
binding  on  him." 

The  court,  however,  did  not  have  before 
it  the  precise  question  here  Involved,  viz. 
what  rule  should  be  applied  if  the  relations 
of  the  parties  had  been  illicit  prior  to  the 
marriage,  aud  expressly  reserved  that  ques- 
tion. In  Foss  V.  Foss,  12  Allen  (Mass.)  26, 
however,  that  question  arose.  This  case  Is 
quite  frequfently  dted  as  authority  for  deny- 
ing relief,  and  is  a  leading  case  upon  the 
subject.  An  examination  of  this  case  leads 
to  the  conclusion  that  the  court  was  Im- 
pressed that  under  the  circumstances  the 
libelant  was  not  as  vigilant  as  he  should 
have  been  in  ascertaining  before  marriage 
wbetba  her  representations  were  true.  It  is 
said: 

"He  took  no  steps  to  ascertain  the  truth 
of  her  statements  concerning  the  paternity  of 
the  child,  but,  relying  solely  on  her  assurances 
on  that  subject,  he  entered  into  the  contract  of 
marriage.  It  seems  to  us  that  on  these  facts 
he  was  guilty  of  a  blind  credulity,  from  the  con- 
sequences of  which  the  law  will  not  relieve  him. 
His  knowledge  of  tiie  respondent's  unchastity, 
and  of  her  actual  pregnancy,  was  sufficient  to 
put  a  reasonable  man  on  his  inquiry." 

It  was  followed  in  Crehore  v.  Crehore,  97 
Mass.  380,  93  Am.  Dec.  98,  the  opinion  In 
which  case  In  full  Is  as  follows: 

"The  facts  show  that  the  libelant  had  full 
kiiowledge  that  the  libelee  was  unchaste  before 
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be  entered  into  the  marriage  contract,  and  was 
thereby  put  on  hi*  gnard  so  that  he  cannot 
allege  that  he  was  induced  to  contract  the  mar- 
riage by  such  fraud  and  deceit  on  the  part  of 
the  libelee  as  will  enable  bim  to  avoid  the  con- 
tract" 

— and  Foss  y.  Foss  is  dted  as  authority  for 
the  holding. 

In  the  late  case  of  Saflord  y.  Safford,  224 
Mass.  3»2,  lis  N.  B.  181,  L.  R.  A.  1816F, 
526,  the  same  question  again  arose,  and 
again,  upon  the  authority  of  Foss  v.  Foss, 
the  relief  was  denied,  the  court,  among  oth- 
er things,  saying: 

"In  view  of  the  undisputed  facts  as  disclosed 
by  the  record,  it  seems  plain  that  he  is  not 
entitled  to  a  decree  declaring  the  marriage 
void  in  the  absence  of  evidence  to  show  that 
he  made  any  inqdiry  or  investigation  to  ascer- 
tain the  truth  of  her  statement  that  he  was  the 
father  of  the  child." 


These  holdings  of  the  Massachusetts  court 
axe  not  as  persuasive  to  us  as  the  holdings 
of  ttiat  court  usually  are,  due  to  the  fact 
that  this  court  has  r^>eatedly  held,  in  cases 
Involylng  fraud,  that  It  does  not  lie  with  one 
diarged  with  fraud,  who  assumes  to  have 
knowledge  of  a  subject  of  which  another  may 
well  be  ignorant,  to  claim  that  such  other 
should  have  used  greater  diligence  to  discov- 
er the  fraud,  should  have  been  more  vigilant, 
less  credulous.  Eaton  v.  Winnie,  20  Mich. 
166,  4  Am.  Rep.  STT;  Smith  v.  McDonald, 
138  Mich.  226,  102  N.  W.  738;  Yanelll  v. 
Llttlejohn,  172  Mich.  91,  137  N.  W.  723; 
Lewis  V.  Jacobs,  153  Mich.  664,  117  N.  W. 
325;  Smith  v.  Werkhelser,  152  Mich.  177, 
115  N.  W.  964,  15  li.  H.  A.  (N.  S.)  1092,  125 
Am.  St.  Rep.  406;  John  Schweyer  v.  Mellon, 
196  Mich.  590,  162  N.  W.  1006;  Johnson  y. 
Campbell,  165  N.  W.  823. 

In  Garris  y.  Garris,  24  N.  J.  Eq.  616,  the 
New  Jersey  court  had  before  it  a  case  upon 
the  facta  similar  to  Reynolds  y.  Reynolds, 
supra,  and  It  was  disposed  of  in  the  same 
manner,  the  court  saying: 

"The  fraud  charged  in  this  case  is  extraordi- 
nary, peculiar,  and  of  the  most  flagrant  char- 
acter, entering  into  the  very  essence  of  the  con- 
tract, and,  if  allowed  to  succeed,  either  compel- 
ling the  husband  to  disown  the  child  for  his  own 
protection,  or  imposing  upon  him  the  necessity 
of  recognizing  and  maintaining  the  fruit  of  bis 
wife's  defilement  by  another,  and  having  it  pnr- 
talte  of  bis  inheritance.  In  either  event,  shame 
and  entire  alienation  are  the  inevitable  conse- 
quences. Surely,  there  can  be  no  good  policy  in 
such  action  as  will  either  compel  parties  to  live 
together  under  these  circumstances,  having  only 
the  shadow  of  marriage,  or  compel  them,  as  would 
be  more  lilcely,  to  live  totally  separated,  a  con- 
tinual annoyance  to  each  other,  and  a  source' 
of  the  greatest  unhaptuness.  If  the  contract 
is  repudiated  as  soon  as  the  fraud  is  discoTercd, 
so  that  there  is  no  acgniescence  in  it,  good, 
morals  and  the  protection  of  the  integrity  of  the 


marriage  relation  requite  that  an  innocent  man 
should  be  relieved  from  so  great  a  fraud." 

In  Seilhelmer  v.  Seilhdmer,  40  N.  J.  Eq. 
412,  2  Atl.  876,  and  FairchUd  y.  FalndiUd, 
43  N.  J.  Eq.  473.  11  AU.  426,  that  court  had 
before  it  the  qnestlon  here  involved.  In  both 
cases  the  parties  had  sustained  Illicit  rela- 
tions before  marriage,  ^d  in  both  cases  the 
woman  had  represented  that  she  was  preg- 
nant by  the  man  induced  to  marry  her  when 
in  fact  she  was  pregnant  by  another.  In 
both  cases  the  relief  was  denied.  Both  cases 
seem  to  go  upon  the  theory  that  the  parties 
were  in  pari  delicto  apd  must  abide  the  con- 
sequences. 

The  forceful  language  of  Mr.  Justice  Xleld, 
then  a  member  of  the  Supreme  Ck>urt  of  Cali- 
fornia, and  later  Justice  of  the  Supreme 
Court  of  the  United  States,  In  the  case  of 
Balder  v.  Baiter,  13  Cal.  87,  may  well  be  con- 
sidered.   He  said: 

"A  woBian,  to  l>e  marriageable,  must,  at  the 
time,  be  able  to  bear  children  to  her  husband, 
and  a  reprearatation  to  this  effect  is  implied  in 
the  very  nature  of  the  contract.  A  woman  who 
has  been  pregnant  over  four  months  by  a  stran- 
ger ia  not  at  the  time  in  a  condition  to  bear 
children  to  her  husband,  and  the  representation 
in  this  instance  was  false  and  fraudulent.  The 
second  purpose  of  matrimony  is  the  promotion 
of  the  hapiriaesi  ef  the  partiea  by  the  society  of 
each  other,  and  to  its  existence,  with  a  man  of 
honor,  the  purity  of  the  wife  is  essential.  Its 
absence  under  such  circumstances  as  necessarily 
to  attract  attention  must  not  only  tend  directly 
to  the  destrnction  of  his  happiness,  but  to  en- 
tail humiliation  and  degradation  upon  himsdf 
and  family.  We  can  conceive  no  tortore  more 
terrible  to  a  right-minded  and  upriglit  man  than 
a  nnion  with  a  woman  whose  person  has  been 
defiled  by  a  stranger,  and  the  living  witness  of 
whose  defilement  he  is  legally  compelled  to 
recognize  as  his  own  ofEspring,  as  the  l>earer  of 
his  name,  and  the  heir  of  his  estate,  and  that, 
too,  with  the  siloit,  if  not  expressed,  contempt 
of  the  commaolty." 

Later,  however,  the  Supreme  Court  of  Cal- 
iXomia  In  Franlce  v.  Frauke  bad  before  It  a 
case  where  illicit  relations  had  been  indulged 
in  prior  to  the  marriage.  The  wife  was  preg- 
nant of  another  at  the  time  of  the  marriage. 
The  opinion  is  not  reported  in  the  official 
reports  of  the  court  (see  96  Cal.  xvll),  but  is 
found  In  31  Pac.  571,  and  18  L.  R.  A.  375. 
An  examination  of  the  opinion  discloses  that 
the  husband  was  a  man  of  40  years,  father 
of  five  childTen  by  a  former  wife,  who  claim- 
ed he  was  seduced  by  a  17  year  old  girl, 
daughter  of  a  neighbor,  and  who  married  the 
girl  to  avoid  a  lawsuit,  and  rather  than 
"give  money  away,"  and  with  the  further  as- 
surance from  the  attorney  of  the  girl  that, 
if  the  birth  of  the  child  did  not  correspond 
with  "plaintiff's  reckoning,"  he  would  get 
him  free  "without  a  cent"  Under  these 
facts  the  relief  was  denied. 

Let  us  now^  turn  to  the  North  Carolina 
cases.    The  case  of  Scrogglns  y.  Scrogglns, 
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14  N.  0.  58S,  la  a.  mndi-ctted  casa  It  waa 
written  in  1832,  when  that  eoart  was  made 
np  of  Henderson,  Roffln,  and  Daniel,  and  the 
great  learning  of  these  eminent  Jnrists  en- 
title it  to  more  than  ordinary  consideration. 
In  that  case  the  child  born  to  the  woman 
was  a  mulatto,  and  conld  not  have  been 
begotten  by  the  husband ;  the  birth  occurred 
abont  flye  months  after  the  marriage;  the 
relief  waa  denied.  But  the  force  of  the  opin- 
ion is  minimized,  if  not  entirely  negatived, 
by  the  case  which  follows  It  In  the  same 
Tolume,  that.of  Harden  v.  Barden,  14  N.  C. 
548,  decided  kt  the  same  term.  In  that  case 
the  man  was  Induced  to  marry  a  woman, 
with  whom  he  had  been  intimate,  upon  the 
representation  that  a  child  she  had  was  his. 
The  child  was  the  oftsprlng  of  a  negro,  and 
the  relief  was  granted.  By  way  of  explana- 
tion It  was  said  that  the  case  was  a  con- 
cession to  the  "deep-rooted  prejudices"  of  the 
community  on  the  subject,  tt  may  be  well 
to  understand  the  leglslatlre  policy  of  that 
state  upon  the  subject  of  marriage  and  di- 
vorce at  the  time  the  Scroggins  Case  was 
written.  An  examination  of  the  legislation 
of  the  state  Indicates  a  strong  inclination  to 
regard  the  marriage  relation  as  indissoluble. 
The  act  of  1827,  before  the  court  in  the 
Scroggins  Case,  contained  some  general  lan- 
guage considered  fully  by  Mr.  Justice  Ruffin, 
but  spedflcally  enumerated  but  two  grounds 
of  divorce,  being  the  same  grounds  found  in 
the  act  of  1814,  viz.:  (1)  Impotency  at  the 
time  of  the  marriage  and  still  continuing, 
and  (2)  separation  by  one  party  from  the  oth- 
er and  living  In  a  state  of  adultery.  That 
the  legislative  policy  was  deliberate  and  fixed 
is  evidenced  by  the  further  fact  that,  al- 
though the  court  called  attention  of  the  Leg- 
islature to  the  construction  put  upon  the 
added  general  words  of  the  act  of  1827,  no 
change  was  made  for  nearly  half  a  century, 
and  it  was  not  until  1871  that  adultery,  un- 
less amonntlog  to  lewd  and  lascivious  co- 
habitation, was  made  grounds  of  divorce. 
That  the  courts  followed  the  legislative  pol- 
icy is  evidenced  by  the  case  of  Moss  v.  Moss, 
24  N.  C.  55,  where  the  court  declined  to  dis- 
solve the  marriage,  even  though  the  wife 
was  llvliig  In  open  adultery  with  another; 
the  Goort  basing  its  ded^on  oa  the  ground 
that  the  husband  had  without  cause  driven 
the  wife  from  his  home  witfaont  providing 
for  her  support,  and  had  thereby  submitted 
her  to  the  temptations  to  which  her  weakness 
and  necessities  exposed  her.  Indeed,  in  the 
Scroggins  Case  It  clearly  appears  that  the 
coart  viewed  the  rules  of  the  ecclesiastical 
law  as  preferable  to  the  common  law,  as  it 
was  expressly  stated  that  "there  is  no  mem- 
ber of  the  court  who  la  not  strongly  Impress- 
ed with  the  conviction  that  divorces  ought 
In  no  case  be  allowed  but  in  that  already 
mentioned  (impotenoj-)  and  near  consanguin- 
ity."   It  was  in.  this  atmosphere  that  Scrog- 


gins V.  Scroggins  was  written.  The  North 
Carolina  court  has  followed  it,  but  not  with- 
out dissent.  See  Long  v.  Long,  77  N.  O. 
804,  24  Am.  Sep.  449;  Bryant  v.  Bryant, 
171  N.  C.  74e,  88  S.  B.  147,  L.  B.  A.  19160, 
648.  'Wbether  the  legislative  policy  of  that 
state  is  better  than  the  legldative  policy  of 
this  state  Is  a  question  upon  which  publicists 
may  differ,  but  it  is  not  a  question  for  our 
solution. 

In  Scott  y.  Shufeldt,  5  Paige  (N.  X.)  43, 
the  marriage  was  procured  on  the  representa- 
tion that  the  child  was  the  child  of  the  hus- 
band. Both  the  husband  and  wife  were 
white.  The  child  was  a  mulatto,  and  could 
not  have  been  begotten  by  the  husband.  It 
was  held  that,  if  the  husband  married  in  the 
belief  that  the  child  was  his,  the  marriage 
should  be  annulled  on  the  grounds  of  fraud- 
Three  courts  of  last  resort  have  recently 
spoken  on  this  subject  with  definlteness  and 
precision,  upon  facts  substantially  on  all 
fours  with  the  Instant  case.  Lyman  v.  Ly- 
man, 80  Conn.  390,  97  AtL  312,  L.  B.  A. 
19VSE.  643;  Di  Lorenso  v.  Dl  Lorenzo,  174 
K.  X.  467,  67  N.  £3.  63.  68  L.  B.  A.  92,  96 
Am.  St.  Rep.  609;  WaUaoa  v.  Wallace,  137 
Iowa,  87,  114  N.  W.  627,  14  U  R.  A.  (N.  S.) 
544,  126  Am.  St  Rep.  253.  15  Ann.  Oas.  761. 
In  two  of  these  cases  the  opinion  by  Mr. 
Justice  Morse  concurred  In  by  Mr.  Justice 
Campbell  in  Slssung  y.  Sissung,  supra,  is 
expressly  approved.  In  L^man  v.  Lyman, 
supra,  the  court,  after  quoting  from  that 
opinion,  says: 

"Wte  can  omiceive,  of  few  graver  fraads  than 
this,  nor  one  whidi,  if  snocessftil,  is  attended 
with  more  serious  results;  and  we  can  see  no 
good  reason  why,  if  the  essentials  of  a  fraud, 
as  respects  the  representations  by  the  one  par- 
ty, and  the  reasonable  reliance  thereon  and  ac- 
tion indaced  thereby  by  the  other,  are  present, 
the  one  thus  defrauded  sbonld  be  compelled  to 
endure  in  silence  the  situation  which  has  thus 
been  brought  upon  him,  with  all  the  consequences 
that  it  entails,  and  all  by  reason  of  hie  efforts 
to  play  the  manly  part  and  repair  tiis  supposed 
wrong  to  the  best  of  his  ability.  That  seems  to 
'US  to  be  imposing  a  grievous  punishment  for  a 
purely  laudable  action.  The  punishment  at- 
taches to  the  marriage  and  not  to  the  earlier 
impropriety,  and  subjects  a  man  to  penalties  for 
an  act  which  had  in  it  no  semblance  of  wrong- 
doing, either  legal  or  moral. 

"In  view  of  the  new  trial  whicA  most  l>e  order- 
ed and  the  prominence  which  has  been  given  to 
the  oiHuion  in  SVmb  v.  Foss  [supra],  and  to  the 
subordinate  pr(q»oeitions  it  advances,  we  ought 
to  add  that  we  are  unable  to  agree  with  that 
case  in  all  of  its  subordinate  propositions,  or 
with  its  ultimate  conclusion  as  to  the  duty,  in 
the  matter  of  independent  and  searching  investi- 
gation, of  a  man  in  the  position  that  Foss  and 
this  plaintiff  found  themselves  when  the  part- 
ners in  their  illicit  relations  made  to  them  the 
representations  they  did  as  to  their  pregnancy  . 
and  the  paternity  of  their  children  before  being 
justified  in  accepting  ihose  representations  as 
true  and.  acting  upon  them." 
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In  Dl  Lorenzo  v.  Dl  Lorenzo,  supra,  the 
facte  do  not  as  fully  appear  as  they  do  In 
the  report  of  the  case  in  the  Appellate  DM' 
Blon  (Bee  71  App.  DlT.  509,  75  N.  X.  Supp. 
878).  From  the  facta  it  appears  that  de- 
f«idant'B  equities  were  much  greater  than  In 
the  instant  case.  In  the  unanimous  opinion 
of  the  Ckturt  of  Appeals  it  was  said: 

"In  this  case  the  representation  of  the  defend- 
ant was  as  to  a  fact,  except  for  the  truth  of 
which  the  necessary  consent  of  the  plaintiff 
would  not  have  been  obtained  to  the  marriage. 
It  was  designed  to  create  a  state  of  mind  in  the 
plaintiff  the  operation  of  which  would  be  to 
yield  a  consent  to  marry  the  defendant,  in  the 
belief  that  he  was  rectifying  a  great  wrong. 
The  minds  of  the  parties  did  not  meet  upon  a 
common  basis  of  operation.  The  artifice  was 
such  as  to  deceive  a  reasonably  prudent  person, 
and  to  appeal  to  his  sense  of  honor  and  of  duty. 
The  plaintiff  had  a  right  to  rely  upon  the  de- 
fendant's statement  of  a  fact  the  truth  of  which 
was  known  to  her  and  unknown  to  him,  and  he 
was  under  no  obligation  to  verify  a  statement 
to  the  truth  of  which  she  had  pledged  herself. 
It  was  a  gross  fraud,  and,  upon  reason  as  upon 
authority,  I  think  it  afforded  a  sufficient  ground 
for  a  decree  annulling  the  marriage  contract. 
The  jurisdiction  of  a  court  of  equity  to  annul  a 
marriage  for  frand  in  obtaining  it  was  early 
asserted  in  this  state  by  the  court  of  chancery, 
at  a  ti^e  when  the  limited  powers  of  courts  of 
law  were  inadequate  for  the  purpose.  This  ju- 
risdiction was  expressly  rested  upon  the  general 
power  to  vacate  contracts  in  aU  cases  where 
they  had  been  procured  by  fraud.  From  this 
general  jurisdiction  of  equity  a  contract  of  mar- 
riage was  not  regarded  as  being  excepted  when 
the  assent  to  it  was  the  result  of  artifice  or  of 
gross  fraud." 

In  the  case  of  Wallace  v.  Wallace,  supra, 
the  Supreme  Court  of  Iowa,  speaking  through 
Chief  Justice  Ladd,  and  considering  the  claim 
that  prior  relations  barred  the  relief,  said: 

"But  this  would  leave  the  unsophisticated  and 
unwary  without  protection,  and  condemn  him 
who,  with  the  best  of  motives,  undertakes  repa- 
ration for  his  supposed  victim,  and  compel  him 
to  suffer  the  consequences  and  burden  of  her 
deception.  If  the  proof  be  of  that  diaracter  ex- 
acted in  such  cases,  there  can  be  no  objection 
on  grounds  of  pubUc  policy  to  granting  a  decree 
of  divorce  whenever  it  is  made  to  appear  that 
the  wife  at  the  time  of  her  marriage  was  preg- 
nant by  another  than  her  husband,  of  which  fact 
he  was  unaware.  As  said  by  Morse,  J.,  in  the 
Michigan  case:  ^The  essence  of  the  marriage 
contract  is  wanting  when  the  woman  at  the  time 
of  its  consummation  is  bearing  in  her  womb 
knowingly  the  fruit  of  her  illicit  intercourse 
with  a  stranger;  and  the  result  is  the  same 
whether  the  husband  is  ignorant  of  her  preg- 
nancy, and  believes  her  chaste,  or  is  cognizant 
of  her  condition,  but  has  been  led  to  believe  the 
chUd  is  his," 

The  court  then  considers  the  rule  permit- 
ting proof  as  to  illegitimacy  of  children  bom 
in  lawful  wedlock,  a  rule  this  court  has 
recognized,  at  the  same  time  holding  that  the 


proof  must  be  convincing  QPeaple  ▼.  Caae^ 
171  Mich.  282,  137  N.  W.  55),  and  continues: 
"Inquiry  is  permitted  into  the  parentage  of 
children  born  in  wedlock,  and  inquiries  into  the 
paternity  of  a  child  begotten  prior  thereto  can 
be  fraught  with  no  greater  danger  to  the  par- 
ties interested,  to  society,  or  the  state.  On  the 
contrary,  it  may  operate  to  shield  the  confiding, 
who,  though  guilty  of  moral  wrong,  has  not  vio- 
lated the  law,  and  has  acted  with  the  best  of 
motives  in  wtering  into  the  marital  relation, 
induced  by  deception  and  fraud.  Becau^e  of 
this  he  ought  not  to  be  condemned  to  consort 
with  her  whose  dupe  and  victim  he  is  proved  to 
be  during  life,  and  to  bear  the  burden  of  sup- 
porting her  spurious  offspring."     ' 

We  have  considered  the  decisions  of  the 
various  states  to  which  onr  attention  has 
been  challenged  in  the  briefs,  together  vrlth 
such  as  our  time  for  independent  research 
would  permit,  where  the  question  has  been 
presented  with  any  degree  of  frequency  or 
considered  at  length.  Many  other  cases, 
bearing  either  directly  or  indirectly  on  the 
subject,  have  also  been  examined,  among 
them  being  Morris  v.  Morris,  Wright  (Ohio) 
630 ;  Hoffman  v.  Hoffman,  30  Pa.  417 ;  Todd 
v.  Todd,  149  Pa.  60,  24  Atl.  128,  17  L.  R.  A. 
320 ;  Allen's  Appeal,  99  Pa.  196,  44  Am.  Rep. 
101;  Ritter  v.  Rltter,  5  Blackf.  (Ind.)  81; 
Steele  v.  Steele,  96  Ky.  382,  29  S.'  W.  17. 

[1]  We  are  persuaded  that  we  should  adopt 
the  doctrine  advanced  by  Justices  Morse  and 
Campbell  in  Sissung  v.  Sissung,  supra,  and 
the  three  recent  cases  heretofore  adverted  to. 
That  this  plaintiff  has  been  defrauded,  de- 
ceived, and  tricked  Into  this  marriage  we  en- 
tertain no  doubt  It  is  Intolerable  to  believe 
that  he  should  be  compelled  to  continue 
through  life  as  the  husband  of  defendant, 
caring  for,  as  his  own,  this  bastard  diild  of 
another,  with  Its  constant  reminder  of  his 
wife's  perfidy  before  marriage,  because  in 
attempting  to  right  a  sui^rased  wrong  he 
entered  Into  the  contract  of  marriage.  That 
a  man  may  have  a  true  parental  affection 
for  the  dilld  that  ^rang  from  bis  own  loins, 
even  though  conceived  before  marriage,  is 
natural ;  but  that  he  should  haTe  such  affec- 
tion for  one  tliat  sprang  from  the  loins  of 
another  man,  and  was  foisted  upon  him  by 
a  designing  woman.  Is  unbdievable.  It  has 
been  said  in  many  of  the  cases  dted  that 
one  of  the  great  purposes  of  marriage  la  pro- 
creation. It  is  evident  that  a  wife  pregnant 
by  another  cannot  carry  out  that  purpose, 
and  hence  that  purpose  of  marriage  must 
fall.  AU  tme ;  but  there  are  other  purposes 
of  marriage  b^tmd  the  perpetuation  of  the 
species.  One  of  the  purposes  is  the  main- 
tenance of  the  sacred  Institution  called  home. 
It  has  been  said  that  th«e  are  three  parties 
to  the  contract  of  marriage,  the  two  con- 
tracting parties  and  the  imbUc.  Can  it  be 
that  a  wise  public  poli<7  requires  in  the 
name  of  home  the  maintenance  by  the  hus- 
band of  an  eatabliahmeat  presided  over  by 
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one  who  has  deceived  him  as  to  the  paternity 
of  the  little  one  who  daily  slta  at  his  board, 
who  bears  his  name,  who  will,  in  the  absence 
of  testamentary  disposition,  inherit  bis  prop- 
erty, the  offspring  of  another,  a  stranger  to 
his  tdood?  Most  assuredly  not  We  do  not 
palliate  plaintiff's  Infraction  of  the  moral 
code.  Society  will  visit  its  penalties  upon 
him.  We  are  not  the  keepers  of  his  con- 
science or  the  censors  of  his  morals.  We 
can  only  administer  the  law,  imposing  j;)enal- 
ties  only  that  are  imposed  by  the  law,  grant- 
ing relief  only  as  the  law  affords  relief.  Un- 
der the  law  this  plaintiff  is  entitled  to  be 
relieved  from  this  contract  of  marriage,  pro- 
cared  by  fraud,  and  a  fraud  well  calculated 
to  deceive  under  all  the  facts  in  the  case,  and 
which  did  deceive  the  plaintiff,  and  caused 
him  to  do  the  only  tbing  an  honorable  man 
could  do  after  his  transgression  of  the  moral 
code,  with  its  supposed  result 

We  do  not  overlook  the  claim  most  earnest- 
ly pressed  by  defendant's  eounsel  at  the  argu- 
ment and  in  the  brief  that  daring  the  ac- 
quaintance of  the  parties  defendant  informed 
plaintiff  that  she  had  had  intercourse  with 
another.  It  is  urged  that  this  should  have 
prompted  more  vigilance  on  the  part  of  plain- 
tiff. We  have  already  called  attention  to  the 
holdings  of  this  court  upon  this  subject,  and 
certain  facts  to  whidt  we  shall  presently  re- 
fer will  demonstrate  that  the  circumstances 
would  readily  prompt  a  reasonably  prudent 
man  to  believe  defendant's  claim  as  to  the 
paternity  of  the  child.  If  plaintiff  was  seek- 
ing annulment  of  the  marriage  on  the  sole 
grounds  of  want  of  chastity  of  his  wife,  he 
could  not  successfully  assert  be  had  been 
defrauded  if  be  had  knowledge  on  the  sub- 
ject before  the  marriage.  Nor,  under  the  au- 
thorities, could  he  assert  her  want  of  chastity 
as  grounds  for  annulment,  where  he  himself 
had  been  a  party  to  ber  unchaste  conduct 
The  gist  of  the  action  here,  the  right,  to  re- 
lief, is  based  upon  the  ground  that  she  has 
falsely  represented  herself  to  be  pregnant 
by  plaintiff,  when  as  matter  of  fact  she  was 
pregnant  by  another.  As  was  said  by  the 
Supreme  Court  of  Texas  In  McGuIIoch  v.  Mc- 
Culloch,  69  Tex.  68?,  T  S.  W.  693,  6  Am.  St 
Bep.  96: 

"It  is  settled  law  that  the  husband  cannot 
have  the  marriage  annulled  because  the  wife  was 
with  child  by  him  at  the  date  of  the  marriage. 
If  a  condition  of  pregnancy  at  that  time  is, 
under  any  circumstances,  an  impediment  to  mar- 
riage, it  must  be  becanse  it  wlU  impose  upon 
the  husband  a  spurious  offspring." 

The  plaintiff  might  have  been  willing  to 

protect  the  woman  with  whohi  he  had  been 

Intimate,  and  who  be  supposed  was  pregnant 

by  him,  even  though  she  had  been  unchaste 

16eN.W.-58 


before  he  ever  saw  her,  but  at  the  same  time 
DO  right-thinking  man  would  be  willing  to 
take  as  wife  a  woman  pregnant  by  another. 

Nor  do  we  overlook  defendant's  claim  made 
in  ber  testimony  that  plaintiff  bad  agreed 
to  marry  ber,  and  that  the  marriage  took 
place  pursuant  to  that  agreement,  rather 
than  as  a  result  of  fraudulent  statements. 
While  she  testifies  that  he  spoke  to  her  of 
love  and  "all  that  stuff,"  and  it  is  admitted 
that  he  addressed  ber  tn  his  letters  as  "My 
dear  Margaret,"  It  is  a  significant  fact  that 
none  of  the  letters  passing  between  them 
were  preserved  by  either  party.  Their  cor- 
respondence seems  to  have  been  somewhat 
desultory,  their  meetings  and  Illicit  relations 
infrequent,  until  the  occasion  when  defendant 
claims  the  child  was  begotten,  and  which 
must  have  been  some  time  after  she  became 
pregnant.  If  the  child  was  a  fuU-tedrm  child, 
as  testified  to  by  the  physicians  and  as  we 
believe  it  was.  On  July  17, 1915,  defendant 
came  over  from  Chicago.  She  telephoned 
plaintiff,  and  be  came  down  and  met  her 
at  the  hotel.  It  Is  admitted  by  both  that 
they  sustained  Illicit  relations  that  evening. 
Shortly  thereafter  they  went  on  a  camping 
trip  together  at  Stevensville,  near  the  lake. 
Here  they  lived  together  in  a  tent  for  about 
a  week,  without  chaperon,  and  apparently 
without  restraint  Defendant  was  then  preg- 
nant by  another  man.  She  returned  to  Chi- 
cago, and  there  is  no  testimony  from  ber 
or  any  one  else  that  she  ever  claimed  plain- 
tiff was  the  father  of  ber  child  until  the 
occasion  of  her  trip  to  St  Joseph,  the  fol- 
lowing February,  which  was  about  three 
weeks  before  her  confinement  In  view  of 
the  relations  of  the  parties  during  the  pre- 
vious summer,  it  is  not  to  be  wondered  that 
plaintiff  accepted  at  par  defendant's  claim 
that  he  was  the  father  of  her  unborn  child, 
and  married  her  the  following  day,  to,  so  far 
as  possible,  right  the  wrong  he  supposed  he 
had  inflicted  npon  defendant,  and  to  give  bis 
name  to  the  child  he  supposed  to  be  his. 
We  are  satisfied  that  there  was  no  promise 
of  marriage,  no  thought  of  marriage,  between 
them  until  this  February  meeting.  Defend- 
ant's claim  in  this  regard  does  not  ring  true. 

[2]  It  follows  from  what  we  iiave  said 
that  the  decree  of  the  court  below  must  be 
affirmed.  The  appeal  has  been  prosecuted  in 
the  utmost  of  good  faith.  The  question  was 
an  open  one  in  this  state.  Defendant  had 
the  right  to  take  the  Judgment  of  this  court 
npou  it.  An  allowance  of  $200  for  her  at- 
torney's fees  will  be  made.  Frith  v.  Frith, 
18  Ga.  273,  63  Am.  Dec.  289.  The  calendar 
entries  in  the  record  Indicate  that  the  cost 
of  transcript  and  printing  the  record  has  al- 
ready been  provided  for.  If  not,  it  may  be 
brought  up  on  the  settlement  of  the  decree. 
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OMMEN  V.  GRAND  TRUNK  WESTERN  BY. 
CO.    (No.  8T.) 

(Supreme  Ooart  of  Michigan.    Dec.  27,  1918.) 

1.  NEOLIGKHCK  9=393(1)  —  lUFDTED  Nkqij- 
OENCK. 

Where  an  automobile  passenger  killed  in  a 
-collision  with  a  railroad  train  was  a  minor  18 
years  old,  the  negligence,  if  any,  of  the  driver  of 
the  car  could  not  be  imputed  to  decedent. 

2.  Railboadb  9=9350(26)  —  Cbossino  Acci- 
dents—Contbibtjtoet  NEauoENCK— Qtns- 
TI0N8  or  Fact. 

Where  decedent,  a  minor,  traveling  as  a  pas- 
senger in  an  automobile  driven  by  another,  was 
killed  at  a  public  crossing  which  was  obscured 
by  smoke,  at  which  the  automobile  had  stopped 
to  let  another  train  pass,  the  question  of  dece- 
dent's contributory  negligence  was  for  the  jury. 

3.  RArLBOADS  €=350(11)  —  CBossiNa  Acci- 
dents—Speed— Question  OF  Fact. 

It  was  not  error  to  submit  defendant's  neg- 
ligence as  to  the  speed  of  the  train  to  the  jury, 
the  crossing  being  within  a  railroad  yard  where 
switching  was  going  on  and  near  which  a  depot 
was  located,  althoagh  the  speed  of  the  train  was 
not  regnlated  by  ordinance. 

4.  Appeal  and  Ebbob  iS=3l67— Review— Sttp- 

T7LATION8  BEI/OW. 

Where  a  passenger  in  an  aatomobile  was 
killed  by  a  railroad  train  at  a  crossing  within  an 
incorporated  village,  an  inadvertent  reference  by 
the  court,  in  its  charge,  to  Comp.  Laws  1015,  § 
8302,  relating  to  signals,  will  not,  on  an  appeal 
by  defendant,  be  considered,  where  it  was  stipu- 
lated below  that  it  should  not  be  so  considered. 

Error  to  Circuit  Court.  Kalamazoo  County; 
George  V.  Welmer,  Judge. 

Action  by  Jill  Oinmen,  admlnlBtrator  of  tbe 
«stata  of  Ludwlg  Ommen,  deceased,  against 
the  Grand  Trunk  Western  Railway  Company, 
a  foreign  corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AflSrmed. 

Argued  before  OSTRANDER,  O.  J.,  and 
KUHN,  BIRD,  MOORE  STEBRB,  BROOKE, 
FELLOWS,  and  STONE,  JJ. 

Harrison  Goer,  of  Detroit  <W.  K.  Williams, 
of  Detroit,  of  counsel),  for  appellant 

Mason  &  Sharpe,  of  Kalamazoo,  for  appel- 
lee. 

KUHN,  J.  The  families  of  John  Omraen 
«nd  of  his  neighbor,  George  Suntken,  who 
lived  on  their  farms  near  Colfax  in  Illinois, 
left  their  homes  on  the  morning  of  Septem- 
ber 8,  1917,  In  two  automobiles,  an  Overland 
and  a  Ford,  for  tbe  purpose  of  motoring  to 
Sunfleld,  Mich.,  to  i>ay  a  vlMt  to  tbe  family 
of  JiU  Ommen,  a  brother  of  John  Ommen. 
The  course  of  tlielr  travels  led  them  through 
the  village  of  Schoolcraft,  in  Kalamazoo 
county,  In  this  state,  which  village  they  ap- 
proached  from   the   south   along   Grand  or 


Main  street,  so-called,  shortly  before  4  o'clock 
In  the  afternoon  of  Sunday,  September 
9th.  Grand  street  in  Schoolcraft,  wbldi  Is 
a  village  of  800  Inhabitants,  is  crossed  br 
the  tracks  of  tbe  defendant  railway  company 
within  tbe  corporate  limits,  bnt  at  the  very 
southerly  portion  thereof.  Two  main  trades 
run  in  a  southwesterly  and  northeasterly  di- 
rection, the  southerly  track  carrying  east- 
bound  trafflc  and  the  next  northerly  tra(^ 
west-bound.  These  main  tracks  are  crossed 
by  a  single  main  track  of  what  was  formerly 
a  division  of  tbe  Lake  Shore  &  Michigan 
Southern  Railroad,  now  tbe  New  Tork  Oen- 
tral  Lines,  and  the  intersection  is  at  the 
southeasterly  limit  of  the  village,  tbe  cross- 
ing being  at  right  angles.  Sitnated  in 
the  northeast  angle  formed  by  this  intersec- 
tion Is  tbe  signal  or  Interlocking  tower,  from 
which  are  operated  tbo  derailing  and  signal 
devices  with  reference  to  safety  at  this  rail- 
road (tossing  or  diamond.  Defendant's  de- 
pot and  freighthouse  combined  Is  sitnated 
just  north  of  the  west-bound  main  line  and 
,1ust  west  of  tbe  right  of  way  of  tbe  Lake 
Shore.  Four  tracks  cross  Grand  street  the 
two  southerly  being  tbe  main  line  above  re- 
ferred to.  The  third  a  "I"  used  as  an  inter- 
change t^ack  between  tbe  defendant  com- 
pany and  the  Lake  Shore  Railway,  and  the 
northerly  track  is  a  stub  switch  which  serves 
an  elevator  and  a  coal  shed,  which  are  lo- 
cated to  the  north  of  tbe  tra^a  Sontb  of 
the  crossing,  tbe  land  Is  used  for  farming 
purposes,  with  the  exception  of  two  or  three 
lots  south  of  the  tracks  and  east  of  the  cross- 
ing, upon  which  there  are  dwellings.  There 
are  houses  some  distance  north  of  the  cross- 
ing. As  tbe  antomoblles  approached  tbe 
Grand  street  crossing,  and  when  some  SO 
or  80  rods  sontb  thereof,  tbe  occupants  ob- 
served a  freight  train  moving  slowly  over 
the  crossing  in  a  westerly  direction.  As  tbe 
machines  came  to  tbe  crossing,  it  was  block- 
ed by  this  freight  switcbtng  on  the  so-called 
interchange  track.  Tbe  Overland  ear  was 
driven  by  John  Ommoi,  who  was  sitting  on 
the  left  side  of  the  forward  seat.  John  Sunt- 
ken sat  at  his  rlf^t  ^nieda  Ommen  sat  at 
the  right  of  the  rear  seat,  and  next  to  her 
was  Marie  Suntken,  then  Eldward  Snntkea, 
and  on  tbe  left  side  of  the  rear  seat,  Lud- 
^Ig  Ommen.  The  remainder  of  Oielr  party 
was  in  the  Ford  car,  which  was  following 
them.  The  Overland  car  stopped  some  12  to 
20  feet  south  of  the  east-bound  main  trad^, 
and  the  motor  was  shut  off.  Witnesses  for 
the  plaintiff,  who  were  members  of  the  par- 
ty, testified  that  in  their  Judgment  the  stop 
at  tbe  crosstng  was  four  or  Ave  minutes,  and 
tbe  crossing  was  then  cat  and  thereupon 
J(4m  Onuuen  started  tbe  engine  of  bis  car, 
which  was  eqqipped  with  a  self-starter,  and 
attempted  to  pass  over  tbe  crosalng,  and  was 
struck  by  the  pilot  of  defendant's  east-bound 
passenger  train  No.  8  just  as  the  front  part 
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of  th«  bood  of  the  machine  reached  the 
southerly  rail.  The  driver  was  Instantly  kill- 
ed, Theda  Ommen,  the  mother,  wait  Injured, 
and  Ludwig  bo  sererely  injured  that  he  died 
the  same  evening  at  9  o'clock.  This  action  la 
brought  by  the  administrator  of  the  estate  of 
Ludwig  Ommen,  deceased,  seeking  to  recover 
damages  imder  the  Survival  Act,  so-called, 
for  the  personal  Injuries  sustained  by  the  de- 
cedent in  the  collision  above  detailed.  The 
Issues  Involved  were  submitted  to  the  Jury, 
and  resulted  in  a  verdict  for  the  fdalntlS  tn 
the  snm  of  $6,604.70. 

The  errors  relied  upon  by  coansel  for  da- 
foidant  are  thus  stated  In  their  brief: 

"(1)  Kefuaal  of  the  trial  judge  to  charge  the 
jury  that  decedent  was  guilty  of  contributory 
negligence. 

"(2)  Refusal  to  charge  the  jury  that  there 
was  no  negligence  in  the  speed  of  No.  8  as  it 
approached  Grand  street. 

"(3)  Refusal  of  the  trial  judge  to  give  defend- 
ant's fourth  and  fifth  requests  to  charge,  and  in 
instructing  the  jury  that  it  was  for  them  to  say 
whether  or  not  the  hell  and  whistle  were  sound- 
ed in  a  reasonably  prudent  manner,  if  they 
should  find  that  it  was  sounded  not  less  than  40 
rods  from  the  crossing. 

"(4)  In  refusing  to  charge  the  jury  that  de- 
fendant was  not  guilty  of  any  negligence  and  Lq 
refusing  to  grant  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  great  weight  of  the 
evidence." 

[1]  Decedent  at  the  time  of  the  accident 
was  a  minor  Just  past  18  years  of  age,  so 
that  the  negligence,  if  any,  of  John  Ommen, 
the  driver  of  the  oar,  is  not,  under  the  law 
of  this  state,  to  be  imputed  to  the  decedent. 
Uampel  V.  Railroad  Co.,  138  Mich.  1,  100  K. 
W.  1002,  110  Am.  St.  Rep.  2T6;  Donlln  v. 
Hallway,  164  N.  W.  447.  But  the  court  sub- 
mitted to  the  Jury,  and  we  think  properly 
so,  the  question  whether  or  not  the  decedent, 
Ludwig  Ommei),  was  guilty  of  contributory 
negligence  himself,  having  arrived,  at  the  age 
of  discretion;  that  Is,  whether  or  not,  under 
all  the  circumstances  of  the  case,  consider- 
ing his  position  in  the  car,  his  age,  and  the 
situation  in  which  he  found  himself,  he  ex- 
ercised that  care  and  prudence  which  rea- 
sonably prudent  person  under  the  circum- 
stances should  have  exercised,  the  law  plac- 
ing upon  him  the  duty  to  exercise  ordinary 
care  to  avoid  injury  under  .the  circumstances. 
The  trial  Judge  charged  the  jury  as  follows : 

"Eiveiy  person  is  supposed  to  use  his  senses, 
both  of  sight  and'  hearing,  in  self-protection 
whenever  there  may  be  reasonable  cause  to  ap- 
prehend danger.  He  must  do  all  that  an  ordi- 
narily prudent  man  ought  to  do  or  might  be  ex- 
pected to  do  in  any  given  cironmstancps.  Thus, 
a  railroad  track  is,  in  itself,  a  ■warning  of  dan- 
ger, and  every  person  should  stop,  look,  and 
listen  before  attempting  to  cross.  Failure  to  do 
this  is  held  to  be  negligence  in  and  of  itself,  as  a 
matter  of  law.  So  strongly  has  this  role  been 
enfoiiced  that,  even  where  there  is  a  view  of  the 
track  only  for  a  short  distance,  and  the  ap- 
proach of  the  train  could  have  been  seen  by  stop- 


ping, looking,  and  listening  before  actually 
reaching  the  track,  the  traveler  in  the  highway 
has  been  held  guilty  of 'contributory  negligence, 
as  a  matter  of  law,  when  injured  in  such  a  case, 
unless  he  is  misled  by  flagman,  trainmen  or- 
trains,  or  otherwise.  As  I  have  just  said  to 
you,  a  person  approaching  a  railroad  track,  a 
railroad  crossing,  must  stop,  look,  and  listen, 
and  must  use  his  senses  of  sight  and  hearing. 
If,  however,  his  vision,  his  view,  is  obscnred  b; 
smoke  or  steam,  or  both,  after  stopping  and  aft- 
er endeavoring  to  use  his  sense  of  sight,  and  be- 
ing unable  to  do  so,  he  has  a  right,  I  say,  to  re- 
ly upon  bis  sense  of  hearing,  but  his  duty  to  use 
his  sense  of  hearing  is  greater  than  if  he  had 
the  full  use  of  his  sense  of  sight.  In  other 
words^  a  man  is  not  absolutely  barred  from 
crossing  a  railroad  track  because  he  cannot  see, 
because  his  vision  may  be  obscured  by  steam  or 
smok&  or  both,  but,  if  his  vision  is  obscured  so 
he  is  unable  to  see,  then  his  duty  to  use  bis  other 
senses  is  greater;  be  must  exercise  more  care 
and  more  caution  in  the  use  of  the  sense,  the  use 
of  which  is  available  to  him." 

It  seems  to  be  trndlsputed  that.  In  the  posi- 
tion that  the  car  occupied  when  It  was  stop- 
pe&,  and  where  it  remained  for  four  or  flre 
minutes,  the  view  of  the  occupants  of  the  car 
to  the  west  and  along  the  tracks  of  the  de- 
fendant raUw-ay  was  unobetructed.  under 
ordinary  conditions,  for  a  considerable  dis- 
tance, and  that  they  could  have  easily  seen 
an  approaching  train  at  a  sufflcieut  distance 
to  have  readily  avoided  any  accident  It  Is, 
however,  plaiatift's  claim  that  on  the  day  in 
question,  during  all  of  the  four  or  five  min- 
utes that  the  cars  were  standing  waiting  fOr 
the  freight  train  to  open  the  croeetng,  the 
view  of  the  ocenpants  of  ttie  car  was  con- 
tinually Obstructed  by  smoke  from  the  freight 
engine  and  from  a  Are  in  a  dump  heap  three 
rods  west  and  a  rod  north  of  the  crossing: 
that  the  atmosphere  was  dreary  and  foggy ; 
and  that  the  smoke  was  carried  by  the  wind 
la  a  southwesterly  direction  down  and  across 
the  tracks.  It  is  strenuously  urged  by  coun- 
sel for  the  appellant  that  all  this  testimony 
with  reference  to  the  smoke  la  simply  an 
afterthought,  and  that,  In  view  of  the  fact 
that  at  the  Inquest  which  was  held  the  morn- 
ing after  the  accident,  where  no  mention  was 
made  by  any  of  the  witnesses  called  as  to 
smoke  obscuring  their  vision,  it  wias  strange 
that  the  matter  was  first  called  out  upon  the 
trial  ot  this  case.  SSght  witnesses  were 
sworn  sustaining  the  daim  of  the  plalntift  to 
the  effect  that  the  smoke  obstruction  was 
there  and  continued  for  the  period  of  four  or 
five  minutes  at  least,  and  among  these  wit- 
nesses were  EJmll  Decker  and  Charles  Deck- 
er, both  of  whom,  as  far  as  the  record  dis- 
closes, are  disinterested  witnesses,  being 
strangers  to  the  deceased  and  his  family. 
They  were  walking  down  the  track  approach- 
ing the  crossing  from  title  west,  and  were  soihe 
distance  west  of  the  crossing  when  the  pas- 
senger train  passed  them.  They  both  testi- 
fied to  the  presence  of  the  smudge  and  the 
smoke  coming  from  the  freight  engine  and 
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from  the  bonflre,  which  created  a  smndge 
smoke,  and  that  the  smoke  came  down  and 
spread  oat  dose  to  the  ground.  It  was  the 
.further  contention  of  the  plahitlff  that  after 
the  freight  train  had  opened  the  crossing,  a 
brakcman  on  the  cars  made  a  motion  toward 
them,  as  If  Inviting  them  to  cross.  The 
credibility  of  all  of  these  witnesses  and  the 
valne  to  be  placed  ui>on  their  testimony  was 
for  the  Jury  to  determine. 

[2]  In  view  of  all  these  circumstances  and 
the  situation  in  which  the  occupants  of  the 
car  found  themselves  at  the  time  of  the  ac- 
cident, we  cannot  say  that,  as  a  matter  of 
law,  plaintiffs  decedent  can  l>e  bdd  to  be 
guilty  of  contributory  negligence,  but  we 
think  it  was  clearly  a  question  for  the  jury  to 
determine.  We  think  that  the  charge  of  the 
court  to  the  jury  submitted  this  question  with 
instructions  as  favorable  to  the  defendant 
as  it  was  entitled  to.  See  McDuffle  v.  Rail- 
way CX).,  »8  Mich.  356,  57  N.  W.  248;  Wil- 
bur V.  Railroad  Ca,  145  Mich.  380,  108  N.  W. 
718:  Welch  V.  Railroad  Co.,  147  Mich.  220, 
110  N.  W.  1069;  Amanta  ▼.  Railroad  Co.,  177 
Mich.  280,  143  N.  W.  7a 

2.  The  learned  trial  judge  diarged,  with 
reference  to  the  speed  of  the  train,  as  fol- 
lows: 

"It  is  the  theory  and  claim  of  tlie  defendants 
that  the  defendant's  employes  upon  the  passen- 
ger train  were  not  guilty  ot  any  negligence; 
that  they  operated  the  train  at  a  proper  and 
reasonable  speed  under  the  particular  circum- 
stances; that  the  commerce  of  the  country  de- 
mands rapid  transit;  and  that  the  speed  of  the 
passenger  train  was  such  as  careful  and  prudent 
men,  engaged  in  railroading,  would  maintain  un- 
der just  such  circumstances.  Right  here  I  want 
to  say  to  you  there  does  not  seem  to  be  any  ques- 
tion about  the  rule  with  reference  to  speed  in 
the  country,  upon  purely  country  crossings. 
There  Is  practically  no  limit  to  it,  and  the  courts 
recognize  it.  It  is  not  negligence  for  a  railroad 
to  operate  through  the  open  country,  over  ordi- 
nary country  croBsingg  at  a  rate  o(  40,  60,  or 
60  miles  an  hour.  All  train  schedules  are  plan- 
ned and  framed  upon  practically  that  basis,  and 
the  business  and  commerce  of  the  country  de- 
mands that  sort  of  speed,  the  public  recognizes 
It,  and  the  courts  hold  in  view  of  that  the  public 
must  also  recognize,  when  they  approach  a 
railroad  crossing  in  the  country  at  any  point, 
that  they  may  expect  and  should  expect,  at  any 
time,  a  passenger  train,  or  a  freight,  for  that 
matter,  to  be  coming  along  at  the  rate  of  40  or 
60  or  60  miles  an  hour,  and  they  are  all  charg- 
ed with  notice  of  that. 

"The  same  rule  I  do  not  understand  to  obtain 
in  cities  or  villages  or  congested  communities. 
When  trains  leave  the  open  country  and  ap- 
proach settled  districts,  then  it  becomes  a  ques- 
tion of  what  care  and  caution  ordinarily  pru- 
dent men  would  exercise  under  such  drcum- 
stances.    •    •    • 

"Now  it  is  for  yon  to  say  what  the  charac- 
ter of  this  particular  crossing  was;  if  it  was, 
to  all  intents  and  purposes  an  open  country 
crossing,  then  you  would  not  be  at  liberty  to 
consider  the  question  of  the  high  rate  of  speed 
as  an  element  of  negligence.    It  is  for  you  to 


say  what  its  character  was,  what  the  surround* 
ings  were,  what  the  conditions  presented  there 
were  on  the  occasion  in  question;  how  much  ot 
a  settlement  there  was  there;  how  much  traffic 
there  was  there ;  what  do  the  facts  show  a»  to 
what  the  conditions  were.  You  have  heard  the 
testimony ;   you  must  say  what  it  is. 

"Bven  at  that  crossing,  or  at  any  crossing,  it 
would  not  follow  that  a  speed  of  35  or  40,  ot 
45  miles  per  hour  would,  in  and  of  itself,  be 
negligence,  or  be  negligent  It  would  not,  as  a 
matter  of  law,  standing  by  itself,  constitute  neg- 
ligence. It  is  a  question  to  be  determined  in 
view  of  the  facts  and  circumstances  surround- 
ing it,  and  the  conditions  presented.  It  most  be 
found  in  the  light  at  those  surrounding  circum- 
stances and  conditions,  and  you  must  say  wheth- 
er or  not,  in  the  light  of  those  circumstances 
and  conditions,  this  train  was  operated,  not 
only  with  reference  to  speed,  but  with  refer- 
ence to  signals,  in  a  prudent  manner,  and  in  a 
manner  that  ordinarily  prudent  men  would  have 
operated  it  under  the  same  circumstances,  or  in 
an  imprudent  manner,  or  a  careless,  reckless 
manner.    •    •    • 

"A  high  rate  of  speed  is  not,  in  itself,  negli- 
gence. The  question  for  your  determination  is 
whether  or  not  those  in  diarge  of  the  passenger 
train  on  approaching  the  crossing  operated  the 
train  with  reasonable  and  ordinary  'care.  In 
determining  this,  you  are  at  liberty  to  consider 
all  the  testimony  as  to  the  speed  of  the  train 
and  warning  by  beU  and  whistle,  or  lack  thereof, 
and,  in  fact,  all  other  facts  and  circumstances 
that  have  any  bearing  upon  it. 

"In  determining  what  would  amount  to  rea- 
sonable and  ordinary  care  in  the  operation  of  a 
passenger  train  on  approaching  a  crossing,  you 
may  and  should  consider  the  conditions  as  they 
existed  at  the  crossing  so  far  as  they  were  ap- 
parent to  those  operating  the  engine  of  the  pas- 
senger train,  or  in  so  far  as  those  conditions 
should  have  been  apparent  to  those  operating 
that  engine  had  they  been  in  the  exercise  of 
reasonable  and  ordinary  care." 

[3]  It  Is  the  contention  of  counsel  for  the 
appellant  that  the  submission  of  the  question 
of  speed  was  error,  because  it  is  their  claim 
that  the  crossing  in  question  was,  In  efTect, 
nothing  more  than  an  ordinary  country  rail- 
way crossing,  and  that  there  were  no  spe- 
cial circumstances  and  conditions  existing  at 
this  crossing  that  would  bring  It  from  with- 
out the  rule  that  upon  an  ordinary  country 
crossing  there  Is  no  legal  limitation  upon  the 
rate  of  speed  at  which  a  train  might  be 
operated.  With  this  contention  we  cannot 
agree.  We  think  that  the  situation  here  pre- 
sented was  vastly  different  from  tlioae  which 
surround  the  ordinary  open  country  crossing-. 
The  crossing  was  virtually  in  a  railroad 
yard.  There  was  a  freight  train  engaged  in 
switching  operations.  There  were  four  sets 
of  tracks  across  the  street  at  the  point  of 
crossing.  The  depot  was  about  1,300  feet  east, 
and  was  in  plain  sight  of  the  crossing,  and 
the  crosrang  was  upon  one  of  the  matn-tiavel- 
ed  streets  of  the  village  ot  Schoolcraft,  about 
20  rods  south  of  the  business  section  of  the 
village  and  within  the  village  limits.  It  Is 
true  that  there  was  no  village  ordinance  with 
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reference  to  the  speed  of  trains  operating: 
across  this  crossing,  but  we  do  believe  that  the 
situation  presented  brings  it  within  the  rule 
which  says  that  where  there  are  special  dr- 
curastances  and  conditions  which  shonid,  and 
ordinarily  would.  Induce  an  ordinarily  prudent 
person  to  exercise  greater  caution,  the  ques- 
tion as  to  whether  or  not  the  train  was  oi>erat- 
ed  with  ordinary  care  and  prudence  with  ref- 
erence to  speed  is  one  for  the  jury.  See 
Gu^enbeim  v.  Railway  Co.,  66  Mich.  150, 
33  N.  W.  161;  Thayer  v.  Railway  Co.,  93 
Mich.  150.  53  N.  W.  216;  Haines  v.  Railway 
Co.,  129  Mich.  475.  89  N.  W.  849;  Gorton  v. 
Harmon,  152  Mich.  473,  116  N.  W.  448,  16 
Ann.  Gas.  461:  Pollcmire  v.  Railway  Cb..  167 
Mich.  159,  121  N.  W.  811,  17  Ann.  Gas.  979; 
UtUewood  V.  Railway,  189  Mich.  888,  186  N. 
W.  698;  Halloran  v.  Railway  Co.,  197 
Mich.  308,  163  N.  W.  1009;  Coston  v.  Rail- 
way Co.,  201  Mich.  232,  167  N.  W.  040;  Block 
v.  Railway  Co.,  202  Mich.  341, 168  N.  W.  626. 
We  think  that  the  charge  as  given  by  the 
court  was  Justified  under  the  circumstances 
of  the  case. 

3.  Section  8302,  Comp.  Laws  1916,  reads  as 
follows: 

"A  bell  of  at  least  tbirty  pounds  weight  and 
a  steam  whistle  shall  be  placed  on  each  locomo- 
tive engine,  and  said  whistle  shall  be  twice 
sharply  sonnded  at  least  forty  rods  before  the 
crowing  is  reached,  and  after  the  sounding  of 
the  whistle  the  bell  shall  be  rung  continuously 
until  the  crossing  is  passed,  under  a  penalty  of 
one  hundred  dollars  for  every  neglect:  Provid- 
«d,  that  at  street  crossings  within  the  limits  of 
incorporated  cities  or  villages,  the  sounding  of 
the  whistle  may  be  omitted,  unless  required  by 
the  common  council  or  board  of  trustees  of  such 
«itf  or  village ;  and  the  company  rtiall  also  be 
liable  for  all  damages  which  shall  be  sustained 
by  any  person,  by  reason  of  such  neglect." 

Ttieaa  statutory  requirements  were  first 
trougbt  Into  the  case  by  defendant's  requests 
No&  4  and  5,  and  the  court  read  a  portion  of 
the  statute  to  the  jury  and  explained  its  ef- 
fect In  the  certlflcate  of  the  judge  annexed 
to  the  bill  of  exertions  Is  found  the  f (blow- 
ing: 

"At  the  dose  of  the  charge  and  Immediately 
after  the  jury  had  retired,  counsel  for  the  plain- 
tiff called  to  the  attention  of  the  court,  in  the 
presence 'of  counsel  for  the  defendant,  the  fact 
that  the  plaintiff  bad  at  no  time,  throughont  the 
trial  or  in  argument,  insisted  upon  any  rights 
under  the  statute  to  which  the  court  referred 
in  the  charge,  and  the  further  fact  that  this 
statute  was  first  brought  into  the  case  by  ref- 
erence thereto  made  by  counsel  for  the  defend- 
ant in  atgnment  to  the  Jury  and  in  their  request 
to  charge.  To  this,  counsel  for  the  defendant 
agreed.  It  was  then  in  open  court  stated  by 
Mr.  Geer,  representing  the  defendant,  that  no 
advantage  would  be  taken  by  the  defendant,  on 
appeal,  of  such  reference  to  the  statute  as  was 
made  by  the  court  In  the  charge  to  the  Jury, 
thereby  avoiding,  as  it  appeared  to  the  court,  the 


necessity  of  recalling  the  jury  for  ^e  pu>pos4 
of  farther  instroctionB  In  regard  to  th«  statofee.'' 

[4]  It  was  the  contention  of  tbe  plaintUl 
that  because  of  the  provfeo  In  the  statute^ 
and  It  being  conceded  that  tbe  accident  oc- 
curred within  the  limits  of  an  incorporated 
village,  the  statute  was  inapplicable  In  so 
far  as  the  failure  to  blow  the  whistle  waa 
concerned.  There  was  testimony  from  wit* 
nesses  that  the  bell  was  not  rin^g  when  U 
went  over  the  crossing.  In  view  of  the  oon> 
cession  made  by  counsel,  according  to  the  cer- 
tificate of  the  Judge,  and  in  view  of  the  posi- 
tive testhnoay  of  witnesses  that  there  was  no 
bell  ringing,  we  think  that  the  question  of  tbe 
negligence  of  tbe  defendant  was  properly 
submitted  to  the  Jury,  and  the  Inadvertent 
reference  of  the  court  in  his  charge  to  tba 
statute  should  not  at  this  time  be  taken  ad^ 
vantage  of. 

4.  A  careful  reading  of  this  record  bai 
sattsfled  us  that  there  was  abundant  evi- 
dence to  warrant  the  submission  of  the  ques- 
tion at  the  defendant's  negligence  to  the  Jury, 
and  that  the  verdict  was  not  so  contrary  to 
the  great  weight  of  the  evidence  as  to  war- 
rant our  holding  that  the  court  erred  lo  re- 
fusing to  set  the  verdict  aside  on  that  ground. 

We  are  of  the  opinion  that  the  questions 
Involved  presented  issues  fOr  the  Jury,  which 
were  submitted  to  them  with  pr<^r  instruc- 
tions as  to  the  law  applicable  tbereta 

Finding  no  error,  we  are  constrained  to 
afllrm  the  Judgment 


JOT  et  aL  t.  INGHAM  CIRCUIT  JUDGE. 
(No.  126.) 

(Supreme  Court  of  Bfichigan.    Dec.  27,  1918.) 

Costs  «es»187— Bxfxbi  WmRssss— Fces. 

A  circuit  Judge  in  diancery  had  no  power 
to  tax  fees  of  expert  witnesses  in  excess  of  the 
statutory  fee  against  the  defeated  party,  under 
Comp.  Laws  1915,  {  12557,  providing  that  ex- 
pert witnesses  shall  not  be  paid  compensation 
in  excess  of  statutory  fees,  except  by  award  of 
Judge. 

Petition  for  mandamus  by  William  H.  Jojr 
and  another  to  require  Charles  B.  Colllng- 
wood,  Judge  of  the  Circuit  Court  for  the 
County  of  Ingham  In  chancery,  to  disallow 
certain  costs.    Petition  granted. 

Argued  before  OSTRANDBR,  C.  J.,  and 
BIRD,  MOOREJ,  STBBBE,  BROOKE,  FEL- 
liOWS,  STOJJTB,  and  KUHN,  JJ. 

Cummins  &  Nichols,  of  Lansing,  for  plain- 
tiffs. 
L.   B.   Gardner  and  O.  J.   HOod,  both  of 

Lansing,  for  defendant. 


CsbFoi-  other  cases  see  same  topic  and  KBT-NUBIBBB  in  all  Ker-Mumbered  Digests  and  Indsna 


Digitized  by 


Google 


169  NORTHWESTERN  REPORTER 


(Mlcb. 


RROOKB,  3.  Mandamus.  PeUtioners,  who 
wa«  defendants  In  an  equity  proceeding, 
were  finally  defeated  In  this  court,  where  an 
opinion  was  filed  requiring  petitioners,  as 
Bucb  defendants,  to  pay  the  coats  of  both 
courts.  In  the  original  case  the  plaintiffs 
had  called  and  examined,  as  experts,  six  phy- 
sicians. After  the  opinion  in  thlis  court  went 
down,  plaintiffs  applied  to  the  dpcuit  court 
for  an  order  allowing  expert  witnesses  fees 
to  said  six  physicians  under  section  12557, 
O.  Xj.  1915,  which  reads  as  follows : 

"No  expert  witness  shall  be  paid,  or  receive 
as  compensatiOD  in  any  given  case  for  his  serv- 
ices as  such,  a  sum  in  excess  of  the  ordinary 
witness  fees  provided  by  law,  unless  the  court 
before  wliom  such  witness  is  to  appear,  or  has 
appeared,  awards  a  larger  sum.  Any  such  wit- 
ness who  shall  directly  or  indirectly  receive  a 
larger  amount  than  such  award,  and  any  per- 
son who  shall  pay  such  witness  a  larger  sum 
than  such  award,  shall  be  guilty  of  a  contempt 
of  court,  and  on  conviction  thereof  be  punished 
accordingly." 

To  this  application  defendants  (petitioners 
herein)  interposed  objections  as  follows: 

First  That  under  section  12558,  C.  L. 
1915,  the  number  of  expert  witnesses  should 
be  limited  to  three. 

Second.  That  the  statute  did  not  in  terms 
direct  or  authorize  the  court  to  allow  or  tax 
the  sums  so  awarded  as  a  part  of  idaintifCs' 
costs  in  the  caae  against  the  c^posite  party. 

Whereupon  the  court  made  an  order  limit- 
ting  the  number  of  expert  witnesses  to  three 
and  fixing  compensation  at  $25  each.  There- 
after plaintiffs  in  the  equity  caae  filed  their 
bin  of  costs,  including  therein  as  taxable 
costs  the  |75  paid  for  expert  witnesses.  Tills 
item  was  not  allowed  by  the  taxing  officer  in 
the  circuit  court.  Upon  appeal  to  the  drcaUt 
judge  it  was  allowed.  Petitioners  herein 
pray  for  a  mandamus  requiring  the  circuit 
judge  to  disallow  said  item. 

It  Is  iwinted  out  by  counsel  for  respondent 
circuit  judge  that,  although  no  statute  fixes 
the  amount  of  solldtors'  fees  awarded  by 
the  court  of  chancery,  the  Supreme  Oourt, 
by  Circuit  Rule  No.  64,  allows  such*fees  to 
tiUe  prevailing  party,  and  that  under  section 
12019,  subd.  5,  C.  L.  1915,  this  court  has  au- 
thority by  rule  to  regulate  costs.  It  is  urged 
that  the  statute  above  quoted  has  obviated 
the  necessity  for  such  rule.  Cases  are  cited 
from  some  jurisdictions  (Snyder  v.  Iowa  City, 
40  Iowa,  646;  Chadwick  v.  Insurance  Co., 
158  N.  C.  380,  74  S.  E.  115;  Farmer  v.  StUl-, 
water  Wata:  Co.,  86  Minn.  59,  90  N.  W.  10), 
•which  it  is  claimed  support  the  contention 
advanced  by  defendants'  counsel.  These  de- 
<»lslon.s  were  announced  under  statutes  ma- 
terially different  from  our  ovni,  and,  when 
examined  carefully  In  the  light  of  those 
statutes,  we  are  of  opinion  they  cannot  be 
considered  as  authority  for  defendants'  posi- 
tion.   Before  the  passage  of  Act  No.  175,  P. 


A.  1905  (now  section  12557,  0.  I*  1915),  there 
was  no  legal  limitation  upon  the  right  to 
hire  and  pay  expert  witnesses.  The  purpose 
of  the  legislation  was,  we  tbinlc,  to  limit  a 
right  already  existing  and  correct  a  practice 
which  in  the  legislative  mind  appeared  to  be 
a  growing  abuse.  No  new  rights  are  con- 
ferred by  the  statute.  Before  its  passage 
a  litigant  might  hire  as  many  experts  as  he 
pleased  and  pay  them  any  sum  agreeable  to 
himself  and  his  witnesses.  Since  its  passage 
only  such  sums  may  b^  paid  for  expert  testi- 
mony as  the  court  shall  direct.  The  statute 
is  absolutel}'  silent  upon  the  question  of  tax- 
ing such  fees  against  the  opposite  party.  "Dte 
authority  to  tax  costs  is  wholly  statutory. 
Auditor  General  v.  Baker,  84  Mlcb.  113,  47 
N.  W.  515,  and  Hester  v.  Commissioners  of 
Parka  and  Blvds.,  84  Mich.  450,  47  N.  W. 
1097. 

We  conclude  that  the  drcnlt  Judge  lacked 
statutory  warrant  to  tax  the  fees  in  question 
in'  favor  of  the  prevailing  party  in  the  chan- 
cery cause,  and  therefore  that  the  mandamus 
must  issue  as  prayed,  with  costs  in  favor  of 
plaintiff  and  against  the  prindpal  party  in 
Interest. 


PDOPI/B  T.  UNTZ.     (No.  119.) 
(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Receivino  Stolen  Goods   «=»8  —  Eue- 
MENTS— Gtrn-TY  Knowi^doe. 

Guilty  knowledge  is  an  essential  element  of 
the  crime  of  receiving  stolen  goods,  as  defined 
by  Comp.  Laws  1915,  S  15301. 

2.  Receiviwo   Stouin   Goons    ^»9(1)— Jukt 
Qttestiow— GtJrLTT  KwowuinoE. 

In  prosecution  for  receiving  and  concealing 
stolen  goods  under  Comp.  Laws  1915,  S  15301, 
guilty  knowledge,  when  denied,  is  a  question 
of  fact 

3.  Reckiviko    Stolen    Goods   $=»3— Notics 
— pubckase  fkom  bots. 

The  fact  that  two  boys  brought  automobile 
to  garage  and  offered  car  for  sale  was  sufficient 
to  put  garage  owners  upon  inquiry  as  to  wheth- 
er car  had  been  stolen. 

4.  Cbiminal    Law    ®=»822(4)— Instbtjctions. 

In  prosecution  for  purchasing  stolen  auto- 
mobile in  violation  of  Comp.  Laws  1915,  { 
15301,  instruction  that  knowledge  that  car  was 
purchased  from  two  boys  was  in  itself  suffi- 
cient to  charge'  defendant  with  knowledge  that 
car  was  stolen  heli  not  misleading  as  an  instruc- 
tion on  weight  of  evidence  when  read  in  con- 
nection with  other  portions  of  the  charge. 

5.  Witnesses   e=»233— Examination  of  Ac- 
cused—Education. 

In  prosecution  for  purchasing  and  conceal- 
ing a  stolen  automobile  in  violation  of  Comp. 
Laws  1915,  i  15^1,  court  did  not  abuse  its 
discretion  in  excluding  evidence  aa  to  defend- 
ant's schooling  and  education,  where  defendant 
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had  been  subjected  to  a  long  examinatioii  by 
both  counad. 

«.  CBmiNAi,  Law    <S=3ll22(6)  —  Appbai,  — 

MATTEBS  RKVISWABI.K. 

Where  there  was  an  omission  In  appellant's 
quotation  of  charge  assigned  aa  error,  court 
on  appeal  will  not  consider  such  assignment. 

lOrror  to  Circuit  Court,  Genesee  County; 
Kred  W.  Brennan,  Judge. 

O.  H.  Llntz  was  convicted  of  having  pur- 
chased and  concealed  a  stolen  automobile  in 
violation  of  Comp.  Laws  1915,  i  15301,  and 
he  brings  error.    Affirmed. 

Argued  before  OSTRANDER,  C.  X,  and 
BIRD,  MOORB,  STEBRE,  BROOKE,  PEL- 
IjOWS,  stone,  and  KUHN,  JJ. 

Charles  S.  Abbott,  of  Detroit,  and  Geo.  W. 
Cook  and  Marshall  M.  Frisble,  both  of  Flint, 
for  api)ellant 

Roy  E.  Brownell,  Pros.  Atty.,  of  Flint,  for 
the  People. 

BIRD,  J.  Defendant  was  convicted  in  the 
Genesee  circuit  court  for  having  purchased 
and  concealed  a  stolen  automobile  in  viola- 
tion of  the  following  statute: 

"Every  person  who  shall  buy,  receive  or  aid, 
in  the  concealment  of  any  stolen  money,  goods 
or  property  Imowing  the  same  to  have  been 
Btden,  if  the  property  purchased,  received  or 
concealed  exceed  the  value  of  twenty-five  dol- 
lars, shall  be  punished  by  imprisonxQent,"  etc. 
Comp.  Laws  1015,  {  15301. 

Defendant  operates  a  garage  and  sales  agen- 
cy in  the  city  of  Flint.  At  about  3  o'clock 
in  the 'morning  of  October  30,  1917,  two 
boys  18  years  of  age  drove  into  defendant's 
garage  a  Hudson  touring  car,  which  they  had 
stolen  the  evening  before  on  the  streets  of 
IJetrolt  When  defendant  came  oo  the  garage 
In  the  -morning  his  attention  was  called  to 
the  car,  and  he  was  advised  by  his  brother, 
who  was  in  his  employ,  that  the  car  was  for 
sale.  As  he  was  on  the  point  of  leaving  for 
Detroit  he  instructed  his  brother,  "if  he  could 
buy  the  car  and  buy  it  right,  to  do  so."  Later 
In  the  day  the  car  was  purchased  by  one  of 
bis  employes  for  ^00.  It  was  taken  at  once 
to  the  repair  shop,  where  the  tires  were  tak- 
ea  oft  and  others  substituted  therefor;  the 
top  was  replaced  by  a  closed  top,  and  the 
serial  and  chassis  numbers  were  mutilated. 
Defendant  admitted  tliat  he  purchased  the 
car,  but  denied  that  he  had  any  knowledge 
that  it  was  a  stolen  car.  Whether  he  had 
such  knowledge  was  the  seriously  contested 
point  in  the  case.  The  Jury  found  the  de- 
fendant guilty  as  charged,  and  the  proceed- 
ings are  now  before  us  for  review  on  writ  of 
error. 

1.  Error  is  assigned  on  the  following  In- 
struction: 


"Now,  it  is  undlspnted  that  the  car  was  taken 
to  the  C.  H.  liinta  garage  on  the  meming  of  the 
2&&  day  of  October,  1917,  by  these  two  boys— 
or  the  morning  of  the  80th  I  shoold  say.  Now, 
if  Mr.  Lintz — I  charge  you,  if  Mr.  Linti  knew 
that  this  car  was  purchased  of  two  boys,  that 
that  drcnmstance  itself  was  sufficient  to  charge 
him  with  knowledge  that  it  was  a  stolen  car — 
that  is,  the  fact  that  two  boys  brought  that  car 
there  for  sale  was  sufficient  to  put  him  on  in- 
quiry, if  he  had  such  knowledge,  and  this  you 
must  find  beyond  a  reasonable  doubt  from  the 
evidence  in  the  case." 

Counsel  argue  that  to  so  instruct  the  Jury 
was  error,  that  guUty  knowledge  was  a  ques- 
tion of  fact  for  the  jury,  and  that  when  the 
court  instructed  them  that  this  circumstance 
was  sulhclent  to  charge  defendant  with  guilty 
knowledge,  he  invaded  the  province  of  the 
Jury. 

[1-3]  Guilty  knowledge  under  this  statute 
is  an  essential  element,  and,  when  denied,  is 
a  question  of  fact.  We,  therefore,  agree  with 
Gounsd  that  it  vi&a  error  to  instruct  the  Jury 
that  "this  circumstance  itself  was  sufficient 
to  charge  him  with  knowledge  that  it  was  a 
stolen  car."  The  weight  to  be  given  to  this 
circumstance  was  for  the  Jury,  and  it  was 
for  them  to  say  whether  the  circumstance 
considered  In  connection  with  other  testi- 
mony was  sufficient  to  charge  defendant  with 
knowledge  that  the  car  was  a  stolen  one. 
People  Y.  Levlson,  IS  Cal.  98,  76  Am.  Dec. 
506 ;  84  Cyc.  530,  and  notes.  We  do  not  un- 
derstand that  the  prosecutor  contends  other- 
wise. His  contention  Is  that  when  tiUs  part 
of  the  charge  is  read  in  connection  with  other 
portions  of  the  charge,  and  partlcalarly  the 
portion  immediately  following,  the  errone- 
ous Instmctlon  is  so  modified  that  the  error 
disappears.  The  trial  court  evidently  feel- 
ing that  be  had  gone  beyond  the  safety  zone 
immediately,  and  in  die  same  connection, 
said:  "That  is,  the  fact  that  two  boys  brongbt 
that  car  there  tor  sale  was  sufficient  to  put 
him  upon  inquiry."  This  instruction  was 
proper.  Roscoe's  Criminal  Evidence^  875. 
This  was  a  fact  which  the  Jury  had  a  right 
to  consider  in  determining  whether  defend- 
ant had  guilty  knowledge.  This  instruction 
is  unlike  those  given  in  the  cases  cited  by 
counsel.  In  those  cases  the  instruction  went 
farther,  and  advised  the  Jury  as  to  the  suffi- 
ciency of  certain  proofs  and  the  necessary 
Inferences  to  be  drawn  therefrom.  Beln^  of 
the  opinion  that  the  latter  instruction  was  a 
proper  one,  the  question-  gets  around  to  this: 
Did  the  Jury  understand  that  the  latter  In- 
struction was  a  substitute  for  the  flrst,  and 
were  they  misled  by  it? 

Previous  to  giving  the  instructions  in  ques- 
tion the  trial  court  had  instructed  the  Jury 
very  fully  with  reference  to  the  rights  of  the 
defendant  and  the  duty  of  tbe  people.  He 
had  theretofore  said  to  them  that: 
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"It  is  not  coiough  to  show  that  Llntz  pur- 
chased the  automobile,  or  that  he  received  and 
bad  aaid  automobile  in  his  possesgion,  or  that 
he  received  and  had  and  aided  in  the  conceal- 
ment of  said  automobile.  These  standing  alone 
do  not  constitute  the  criminal  offense  charged. 
But  the  prosecution  must  show  by  competent 
evidence  beyond  all  reasonable  doubt  that  he 
Qjintz)  knew,  at  the  time  he  purchased  said 
automobile,  or  received  said  automobile,  or  aided 
in  its  concealment,  that  said  automobile  had 
been  theretofore  stolen;  and,  unless  the  prose- 
cution so  shows  beyond  iJl  reasonable  doubt 
that  liintz  knew  said  automobile  had  been  stol- 
en, you  must  find  a  verdict  of  'not  guilty.' 

"I  charge  you  that  Mr.  C.  H.  Llntz  cannot 
be  held  criminally  responsible  for  the  criminal 
acts  of  his  employes  unless  he  participated  there- 
in or  had  knowledge  thereof.  If  Mr.  O.  H. 
Iiints  authorized  one  of  his  employes  to  pur- 
chase an  automobile  and  furnished  the  money 
for  such  purpose,  and  such  automobile  proved 
to  have  been  a  stolen  car,  if  Mr.  C.  H.  Lintz 
did  not  know  that  such  car  was  a  stolen  car, 
then  he  would  not  be  liable  criminally. 

"I  charge  you  that  in  this  case  that,  even 
if  you  become  satisfied  by  the  evidence  that  the 
serial  numbers  on  the  stolen  car  in  question  in 
this  case  were  changed,  and  also  find  that  they 
were  even  changed  by  the  respondent  or  at  his 
direction,  your  verdict,  under  the  law,  would 
still  have  to  be  that  of  not  guilty,  unless  you 
also  were  able  to  find  from  the  evidence  that 
this  car  In  question  was  a  stolen  car,  and  that 
the  defendant  knew  that  it  was  a  stolen  car." 

[4]  From  these  instmctlons  we  think  the 
Jnry  must  have  understood  what  defendant's 
rights  were  and  what  they  must  find  before 
they  could  convict  him,  and  therefore  must 
have  be«i  In  a  position,  not  only  to  see,  but 
to  understand,  de  force  of  the  correction 
whldi  the  court  made  of  the  erroneous  in- 
struction. We,  therefore,  conclude  that  the 
Jury  were  not  misled  by  It. 

2.  Uomplalnt  Is  made  because  defendant 
was  not  permitted  to  answer  the  following 
questions: 

"Q.  Mr.  Lintz,  what  kind  of  schooling  or  edu- 
cation did  you  have?  Have  you  ever  had  any 
training  in  bookkeeping?" 

Counsel  say  that  one's  schooling  and  edu- 
cational training  is  frequently  a  big  aid  in 
shielding  one  against  the  tricks  and  artifices 
of  designing  crooks  and  criminals. 

[S]  After  defendant  had  been  before  the 
Jury  as  a  witness  and  been  subjected  to  a 
long  examination  by  both  counsel,  these  ques- 
tions do  not  appear  to  have  been  very  im- 
portant. When  opposing  counsel  have  finish- 
ed with  an  Important  witness,  the  Jury  usual- 
ly have  some  well-defined  idea  of  his  mental 
attainments.  We  think  no  error  would  have 
been  committed  ^ther  in  admitting  or  re- 
jecting the  answers.  They  belong  to  a  class 
of  inquiries  which  are  ordinarily  within  the 
discretion  of  the  trial  court 

[6]  Another  error  is  assigned  on  the  charge 


and  Is  argued,  but  we  tbixik  it  wUl  be  unnec- 
essary to  consider  It,  Inasmuch  as  the  pros- 
ecutor has  called  attention  to  an  omission  la 
defendant's  quotation  of  it 

Finding  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  of  convlctioa  must  be  af- 
firmed. 


riBST  NAT.  BANK  OB"  BAT  CITY  t. 
VANDKN  BBO0K&    (No.  6.) 

(Supreme  C!ourt  of  Michigan.    Dee  27,  1918.) 

1.  I/iCEKSss  €=>62— Bevocatiok  bt  Cokvxt- 

ANOE. 

Conceding  that  use  by  plaintiff's  predecessor 
of  basement  under  stairway  and  by  defendant's 
predecessor  of  rooms  over  stairway  and  joint 
use  of  stairway  was  under  agreement  creating 
a  mutual  revocable  license,  such  license  was 
revoked  by  deed  to  plaintiff. 

2.  Basements  €=»7®  — In  Staiewat— Pbe- 
bcmption. 

In  suit  between  adjoining  lot  owners  inTolv- 
ing  title  to  a  stairway  and  land  occupied  t^  it, 
held,  that  defendant's  use  of  stairway  and  space 
above  it  for  over  20  years,  after  mutual  revoca- 
ble license  had  been  revoked,  was  such  as  to 
give  him  a  prescriptive  right  to  said  uae  so 
long  as  present  building  stands. 

S.  EabKUENTS  «=»8(4)— EX0I.T7SITE  USE. 

It  cannot  be  said  that,  because  other  per^ 
sons  than  defendant  adjoining  lot  owner  used 
stairway  in  question,  his  use  was  not  exclusive 
so  as  to  give  him  prescriptive  right. 

Appeal  from  Circuit  0>urt,  Bay  County,  In 
Chancery ;  Frank  D.  M.  Davis,  Judge. 

Bill  by  the  First  National  Bank  of  Bay 
City  against  John  C.  Vanden  Brooks.  Decree 
quieting  plaintiff's  title,  «ta,  and  defendant 
appeals.    Berersed,  etc. 

Argued  before  BIBD,  MOOKB.  STBEJRE. 
BROOKE,  FBLXOWS,  STONE,  and  KUHN, 
JJ. 

Coumans  &  Gaftney,  of  Bay  City,  for  ap- 
pellant 
Edward  S.  CHark,  of  Bay  City,  for  app^lee^ 


.STONB,  J.  The  bill  of  complaint  herein 
was  filed  to  remove  a  cloud  upon  plalntUTs 
title  to  lot  12  and  the  westerly  one  foot  of 
lot  11  in  block  67,  plat  of  Lower  Saginaw, 
now  Bay  City,  according  to  the  recorded  plat 
thereof,  and  for  an  Injunction.  The  parties 
are  owners  of  adjoining  property  and  build- 
ings In  the  business  section  of  said  city.  The 
present  condition  of  the  buildings  Is  shown 
by  the  photograph,  Bzhlblt  M.  whidi  appears 
in  the  record  and  is  hereto  attadied: 
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EXHIBIT  M. 


Prior  to  the  year  1015,  the  condition  of  the 
property  was  as  shown  by  Exhibit  A,- which 
also  appears  In  the  record  and  Is  also  hereto 
attached: 


In  Exhibit  A  the  biilldlng  which  extends 
from  W  to  X  is  known  as  the  "old  bank 
building."  The  building  which  extends  from 
X  to  a  point  halfway  between  T  and  Z  la 


EXHIBIT 


JjrUJil      ^.ili      iJUH,     J,iJ  1 


iK„|a.^  >>l!i-^}irvf*  Vff  f^tff^-t.'^/iv,  'ihi^f  '  '■I'"  i^.y- 
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known  as  the  "Warren  building" ;  it  having 
been  bnllt  by  one  Byron  E.  Warren,  although 
owned  by  the  plaintiff  during  the  period  of 
this  litigation.  The  building  which  extends 
east  from  the  Warren  buUdlng  past  Z  and  B 
to  the  alley  la  known  as  the  "Yanden  Brooks 
bnUdlng." 

PlaintUTs  new  bank  building  shown  in  E]x- 
hlblt  M  occupies  the  space  formerly  occupied 
by  the  old  bank  building  and  the  Warren 
building.  An  entrance  doorway,  within  which 
is  a  stairway,  Is  situated  between  the  War- 
t&i  and  Vanden  Brooks  buildings  in  Exhibit 
A.  The  subject-matter  of  this  litigation  is 
that  part  of  the  structure  occupied  by  this 
entrance  and  stairway  (marked  Y,  Z  on  said 
exhibit,  and  hereafter  referred  to  as  "the 
stairway").  It  is  the  claim  of  the  plaintiff 
that  this  stands  one-half  on  the  land  of  each 
party. 

In  1871,  and  for  a  number  of  years  there- 
after, the  Vanden  Brooks  building  was  own- 
ed by  the  father  of  the  defendant  Vanden 
Brooks,  and  the  Warren  building  was  owned 
by  Byron  B.  Warren. 

The  plaintiff  has  succeeded  to  the  rights 
of  Warren,  and  defendant  to  the  rlt^ts  of 
the  elder  Vanden  Brooka  The  buildings 
were  constructed  at  the  same  time,  probably 
In  1871.  The  stairway  in  dispute,  whidi  Is 
the  main  stairway  leading  from  Center  aven- 
ue to  the  second  floor  of  the  two  buUdings, 
has,  as  is  claimed  by  plaintiff,  its  center  line 
upon  the  property  line,  so  that  it  stands  one- 
half  ui>on  the  land  of  each  of  the  parties.  It 
was  built  Jointly  by  Warren  and  the  elder 
Vanden  Brooks,  each  paying  one-half  of  the 
cost.  This  stairway  had  always  been  used 
In  common  by  the  owners  and  occupants  of 
both  of  the  blocks,  and  an  open  hallway  at 
the  head  of  the  stairway,  leading  to  the  va- 
rious ofiBces  in  both  blocks  had  always  ex- 
isted. 

In  1914  the  plaintiff  owned  the  old  bank 
building  and  the  Warren  building,  and  the 
defendant  Vanden  Brooks  owned  the  Vanden 
Brooks  building.  Both  were  brick  struc- 
tures. The  plaintiff  was  planning  the  erec- 
tion of  its  new  bank  building,  and  desired  to 
construct  its  east  wall  on  a  straight  line,  fol- 
lowing the  property  line,  which  it  claimed 
ran  through  the  middle  of  the  stairway. 
This,  it  is  evident,  would  necessitate,  either 
a  reduction  in  the  width  of  the  stairway,  or 
a  change  In  its  position.  It  was  the  claim 
of  the  plaintiff  that,  although  the  two  halves 
of  the  stairway  had  always  been  separately 
owned,  they  had  always  been  used  in  com- 
mon by  the  tenants  of  all  of  the  buildings, 
and  the  plaintiff  attempted  to  make  some  sat- 
isfactory arrangement  with  defendant  Van- 
den Brooks,  before  proceeding  to  demolish  its 
half  of  the  stairway.  No  agreement  could  be 
made.  Said  defendant  objected,  not  only  to 
the  demolition  of  what  plaintiff  claimed  was 
its  half  of  the  stairway,  but  also  claimed 


that  the  Warren  and  Vanden  Brooks  build- 
ings had  been  so  constructed,  with  halls,, 
corridors,  and  skylights  used  in  oommon,^ 
that  defendant  bad  acquired  a  perpetual  ease- 
ment whidi  entitled  him  to  insist  upon  the 
maintenance  of  the  Warren  building,  or  at 
least  to  the  entire  stairway,  as  It  stood. 

Owing  to  the  failure  of  the  parties  to  reacb 
an  agreement,  plaintiff  filed  this  bill,  pray- 
ing, among  other  things,  for  an  injunctioa 
restraining  defendant  Vand«i  Brooks  from  in- 
terference with  its  building  operations.  De- 
fendant filed  an  answer  and  cross-bill,  claim- 
ing title  to  the  stairway  by  adverse  posses- 
sion, also  claiming  a  prescriptive  easement 
In  respect  to  the  skylights  in  the  Warren 
building,  and  seeking  to  enjoin  plaintiff  from 
altering  or  removing  the  Warren  building. 

In  his  cross-bill,  referring  to  the  erecting 
of  said  buildlpgs,  defendant  Vanden  Brooks 
stated  that  an  agreement  was  entered  into 
between  said  Byron  E.  Warren  and  the  said 
Andreas  Vanden  Brooks,  by  which  they  adopt- 
ed a  common  building  plan  by  wbidi  both  of 
such  contemplated  buildings  should  be  con- 
structed upon  a  common  plan  of  similar 
architecture  and  construction,  and  by  which 
the  areas,  halls,  stairways,  and  openings  in 
and  to  the  second  and  third  floors,  should 
be  used  in  common  by  both  of  said  parties, 
and  that  certain  skylights  in  the  roof  of  each 
building  should  be  so  constructed  that  light 
would  penetrate  and  be  carried  to  Oie  raiOre 
balls,  openings,  and  areas  of  both  buildings. 
Also,  that  the  hallways  on  the  second  and 
third  floors  which  lead  into  the  vartoas 
rooms  and  ofllces  thereon  were  so  construct- 
ed, in  pursuance  of  the  aforesaid  common 
plan  of  said  parties,  in  the  erection  of  both 
of  said  adjoining  buildings;  that  said  hall- 
ways were  lighted  by  skylights  of  similar  de- 
sign placed  in  the  roofs  of  both  buildings; 
that  it  was  contemplated  and  understood  be- 
tween the  owners  of  both  of  said  buUdings  at 
the  time  of  their  construction  that  skylights- 
would  be  used  by  both  owners,  and  that  the 
skylights  in  the  building  on  lot  12  had  be- 
come and  were  a  necessary  ai^urtenanoe  In 
furnishing  light  to  the  balls  in  that  part  of 
the  building  owned  and  maintained  by  de- 
fendant, and  that  the  removal  of  the  sky- 
lights in  either  of  the  said  buildings  would 
cause  irreparable  injury  and  damages  to  ei- 
ther of  said  buildings;  that  plaintiff  was 
threatening  to  remove  its  said  building  and 
the  skylights  thereof,  and  to  erect  certain 
walls  which  would  entirely  obstruct  any  lig^t 
from  p«ietratlng  from  the  skylights  above 
lot  12  to  the  balls  of  defendant's  building  on 
lot  11;  that  said  course  would  lessen  the 
rental  value  of  the  second  and  third  floors  of 
defendant's  building,  and  would  cause  him 
Irreparable  Injury  and  damage,  and  dalming 
the  prescriptive  easement  as  above  stated. 
The  plaintiff,  desiring  to  proceed  with  it» 
new  building,  changed  Its  plans  so  as  to  leave- 
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tbe  stairway  untouched,  and  noUfled  the  de> 
fendant  that  it  wonld  proceed  to  demoll^  its 
old  bnildlng  without  farther  d^Uiy.  Defend- 
ant at  once  pressed  his  application  for  a 
temporary  injunction  to  restrain  plalntiiC, 
not  only  from  Interfering  with  the  stairway, 
but  also  from  Interfering  with  the  halls,  cor- 
ridors, and  open  spaces  In  the  second  and 
third  floors  of  the  Warren  building.  This 
application  for  injunction  was,  upon  hearing, 
denied.  The  plaintifl;  was  thus  permitted  to 
proceed,  and  did  proceed,  with  the  construc- 
tion of  tts  new  building,  upon  plans  which 
left  the  stairway  practically  untouched.  Tbe 
final  hearing  did  not  take  place  until  June  23, 
1916,  and  after  the  new  bank  building  was 
completed  as  shown  in  Bzhlbit  M.  Tbe  said 
defendant  declined  to  try  any  question  of 
damages  in  this  proceeding,  so  that  the  hear- 
ing amounted  to  a  mere  controversy  orer  the 
title  to  the  stairway,  and  the  land  occupied 
by,  it  Said  defendant  claimed  title  by  ad- 
Tetse  possession,  on  the  ground  tbat  bis  ten- 
ants, and  those  4rf  his  predecessors  in  title, 
had  always  occuided  the  rooms  over  tbe 
stairway,  and  that  he  had  always  treated  the 
stairway  as  belonging  to  his  building.  Plain- 
tiff offered  some  evidence  t^idlng  to  show 
that  its  tenants,  and  those  of  its  predecessors 
in  title,  bad  always  occupied  the  basement 
\mder  the  stairway,  while  tbe  stairway  Itself 
had  been  used  In  common  by  the  tenants  of 
both  buildings,  including  those  of  the  old 
bank  building.  Plaintiff's  real  claim,  how- 
ever, was,  and  is,  tbat  neither  party  had  ac- 
•quired  title  by  adverse  possession,  but  that 
the  rights  of  both  had  always  been  purely 
permissive;  that  as  a  result  of  the  revoca- 
tion of  tbe  mutual  license  by  the  plaintiff, 
when  It  planned  to  construct  Its  new  build- 
ing, and  gave  notice  thereof,  neither  party 
had  any  right,  title,  or  easement  extending 
beyond  the  property  line  which  runs  through 
the  center  of  the  stairway.  The  learned  cir- 
cuit Judge  who  heard  the  case  held  with  the 
plaintiff  and  entered  a  decree  quieting  plain- 
tiff's title  to  tbe  center  of  the  stairway,  giv- 
ing said  defendant  18  months  to  make  altera-' 
tions  and  remove  so  much  of  the  structure  as 
Is  upon  plaintiff's  premises,  and  restraining 
«ald  defendant  from  "interfering  with  the 
free  and  unrestricted  use  by  plaintiff  of  the 
premises  aforesaid,  and  with  the  removal  by 
plaintiff  of  any  structure,  or  other  property 
-which  may  remain  on  said  premises  at  the 
expiration  of  the  period  of  eighteen  months 
aforesaid." 

Upon  tbe  bearing  below,  it  was  conceded 
that,  when  tbe  building  in  controversy  was 
erected,  the  east  part  of  lot  12,  and  the  west 
-one  foot  of  lot  11,  were  owned  by  Byron  R 
Warren,  and  the  remainder  of  lot  11  was 
-owned  by  Andreas  Vanden  Brooks ;  that  the 
plaintiff  had  succeeded,  by  various  convey- 
ances, to  the  title  of  the  said  Warren ;  and 


that  defendant  John  C.  Vanden  Brooks  had 
succeeded  by  inheritance,  and  conveyances, 
to  the  title  of  said  Andreas  Vanden  Brooks. 
Mr.  Warren's  deposition  was  taken  and  read 
upon  the  hearing  at  the  circuit.  He  was  the 
principal  witness  as  to  the  original  agree- 
ment. On  direct  examination  by  the  plain- 
tiff, he  testified  In  part  as  follows: 

"I  am  acquainted  wltb  the  stairway  leading 
up  into  the  Bank  Block  from  Center  avenue. 
I  came  down  them  a  good  many  times. 

"Q.  How  was  tbat  located  with  reference  to 
the  property  line  between  you  and  Mr.  Vanden 
Brooks?  A.  It  was  half  of  it  supplied  by  Mr. 
Vanden  Brooks,  and  half  by  myself— half  of  the 
frontage. 

"Q.  Where  was  the  center  of  the  stairway 
with  reference  to  the  property  line?  A.  It  was 
the  center  line  between  the  two  owners,  Vanden 
Brooks  and  myself. 

"Q.  How  was  the  building  built  that  was  on 
your  land  and  Mr.  Vanden  Brooks' ;  that  is,  by 
contract,  or  by  day  labor,  if  you  know?  A.  I 
think  both  of  them  were  built  by  day  labor. 
Mr.  Vanden  Brooks  personally  superintended 
the  construction  of  his  part  of  the  property,  as 
it  went  along,  and  I  did  the  same  way.  I  do 
not  know  of  any  written  agreement  in  respect 
to  this  stairway  on  Center  avenue.  I  don't 
think  there  ever  was  any  written  agreement. 

"Q.  What  kind  of  an  arrangement  was  there, 
if  any,  in  regard  to  the  stairway?  Was  there 
a  definite  verbal  arrangement?  A  I  don't 
hardly  know  how  to  answer  that. 

"Q.  Describe  what  the  arrangement  was. 
That,  is  the  best  way  to  answer  It.  A.  Well,  I 
should  say  that  as  incidents— when  decisions  or 
discussions  were  necessary,  when  it  came  up 
at  the  time  and  seemed  to  become  necessary,  we 
always  settled  it.  We  were  working  nicely  to- 
gether, without  any  friction  in  any  way  or 
shape,  and  the  work  went  along,  seemed  to  meet 
the  views  of  both  of  us,  and  that  is  about  all 
there  was  to  the  construction  of  the  build- 
ing.   ••    • 

"Q.  How  much  of  an  understanding  or  agree- 
ment, if  any,  did  you  have  about  the  location 
of  the  stairway,  being  on  both  of  your  lands? 
Explain  that.  A  We  decided  tbat  each  would 
furnish  tbe  same  proportion  of  the  stairway, 
and  that  was  done.  My  recollections  are,  and 
I  believe  I  am  correct,  there  was  an  understand- 
ing between  myself  and  Mr.  Vanden  Brooks 
that  the  area  underneath  these  stairs  was  to 
become  exclusively  for  my  use,  and  then  the 
stairway  itself  was  to  be  used  jointly,  and  then, 
above  the  stairway,  Mr.  Vanden  Brooks  was 
to  open,  cut  an  opening  through  the  wall,  and 
have  the  use  of  that,  and  myself,  and  tenants 
of  my  building,  were  to  have  the  right  of  tbe 
alleyway,  which  you  don't  show  here^  I  owned 
my  building  from  1S71.  I  began  building  on 
it  in  1871.  I  continued  to  own  it,  I  think,  to 
1891.  Then  I  was  interested  in  it  for  a  few 
years  later.    •    •    • 

"Q.  When  this  agreement  or  understanding 
was  had  between  you  and  Mr.  Vanden  Brooks 
in  regard  to  the  use  of  these  various  spaces  un- 
der and  over  this  stairway,  was  anything  said 
as  to  how  long  that  use  would  eonitinae?  A. 
No,  I  guess  we  didn't  think  it  would  ever  come 
to  an  end. 

"Q.  What  do  you  mean  by  saying  yon  didn't 
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think,  yott  and  he  didn't  think,  it  would  ever 
come  to  on  end?  Explain  that  A.  We  didn't 
seem,  to  make  any  provision  for  the  future. 

"Q.  IMd  yon  then  anticipate  the  tearing  down 
of  either  section  of  that  building?  A.  No,  not 
in  those  days." 

On  crossresamination,  Mr.  Warren  testified 
as  follows: 

"Q.  Mr.  Warren,  you  remember  that  Mr. 
Vanden  Brooks  paid  the  entire  expense  of  build- 
ing this  stairway?    A.  At  the  rear? 

"Q.  At  the  front    A.  Oh,  no.    •    •    • 

"Q.  You  shared  the  expense?  A.  Yes,  it  is 
my  recollection  that  we  paid  for  the  work  joint- 
ly, someway,  excepting  only  just  relating  to  the 
basement  there. 

"Q.  And  a  heavy  wall  was  built  on  the  west 
side  of  the  stairway?    A.  Yes. 

"Q.  North  and  south?    A.  Yes. 

"Q.  And  that  went  to  the  roof  and  supported 
the  roof  of  that  same  wall?  A.  I  think  it 
goes  dear  to  the  roof,  both  sides. 

"Q.  And  on  the  east  side  of  the  stairway,  a 
wall  was  bnilt  which  only  came  to  the  surface 
of  tiie  ground,  and  the  rest  was—  A.  No ;  you 
mean  on  the  first  floor? 

"Q.  Yes.  A.  I  guess  that  is  so,  maybe. 
*  *  *  It  is  my  remembrance  that  that  goes 
all  the  way  up,  but  it  is  wood  instead  of  solid. 
I  guess  all  the  way.    •    •    • 

"Q.  Just  tell  us  how  the  wall  on  the  east 
side  of  the  stairway  was  built,  of  what  materi- 
al? A  It  is  built  of  stone  and  brick,  the  first 
floor,  and  my  recollection  is  that  it  was  wood 
above  that,  at  one  time.  What  it  is  now  I 
don't  recall;   I  didn't  look  to  see. 

"Q.  You  considered  when  you'  built  it  that 
the  dividing  line  on  the  stairway  would  be  the 
wall  on  the  west  side  of  the  stairway?  A.  No, 
no;  the  dividing  line  was  right  in  the  center, 
eacii  of  us  owning  a  half  of  it 

"Q.  Was  that  the  arrangement  with  Vanden 
Brooks?  A.  It  must  have  been,  because  it  was 
constructed  under  that  system.  •  •  •  The 
only  specific  agreement  with  reference  to  who 
should  use  it  was  in  reference  to  these  little 
rooms.  When  we  kind  of  got  finished,  that  is 
my  recollection,  and  I  guess  I  am  right,  com- 
ing along  to  where  we  were  going  to  do  some- 
thing with  these  spaces,  Mr.  Vanden  Brooks 
and  I  finally  decided  that  he  should  have  these 
two  little  rooms  over  the  stairway. 

"Q.  Mr.  Vanden  Brooks  has  had  possession  of 
all  of  the  space  above  the  stairway  from  the' 
time  this  bnilding  was  constructed?  A.  Yes,  I 
guess  that's  right 

"Q.  And  Mr.  Vanden  Brooks  shared  in  the 
building  expense  of  the  stairway  that  is  in  dis- 
pute? A.  Yes,  his  half  of  it  on  his  side  of  the 
building.  I  am  almost  sure  about  surronnding 
that  stairway,  because,  as  I  recall  it,  I  scolded 
about  that  on  account  of  the  fire  risk,  of  his 
using  wood  in  the  construction  of  the  first  story, 
using  studding  instead  of  solid  brick,  on  ac- 
count of  the  insurance.  My  part  would  natu- 
rally cost  more  than  the  construction  of  Mr. 
Vanden  Brooks." 

He  further  testified  that  In  painting  the 
front  of  his  buildlnfr  he  Just  painted  up  to 
the  windows  and  stopped  there — up  to  the 
pilaster  of  the  stairway.  Also,  that  he  deed- 
ed to  the  Bank  Building  Company,  and  Md 


charge  of  the  property  for  at  least  a  couple 
of  years  thereafter,  adding : 

'"My  best  recollection  is  that  It  would  be  abont 
18&2  to  1895.  I  should  think  it  was  about 
1883." 

The  defendant  Vanden  Brooks  testified  that 
he  had  known  this  property  for  25  years, 
and  had  always  supposed  that  he  had  the 
absolute  title  to  the  whole  stairway.  Ho 
testified: 

"I  can  remember  back  as  to  the  condition  of 
this  building  for  the  last  25  years.  *  *  *  I 
never  thought  anything  else,  but  the  whole  stair- 
way belonged  to  the  Vanden  Brooks'  Block.  We 
always  kept  the  stairway  in  repair,  painted  it, 
painted  the  walls,  both  sides.  That  would  be 
right  up  to  the  west  pilasters,  considering  that 
as  a  party  wall,  to  the  point  Y  on  Exhibit  A. 
And  we  had  possession  of  the  rooms  here,  and 
rented  them.  At  that  time  I  had  possession 
of  everything  above  the  stairway,  and  I  still 
occupy  that  I  have  control  of  all  of  that  prop- 
erty. The  west  pilaster  is  an  iron  beam  from 
the  ground  to  the  first  floor,  right  from  the 
basement,  bottom  of  the  basement,  right  to  the 
roof,  is  a  solid  brick  construction.  I  am  refer- 
ring to  the  pilaster  as  the  point  in  Exhibit  A, 
marked  Tf.'  •  •  •  That  wall  supports  the 
roof,  is  a  carrying  wall  for  the  roof  from  the 
second  and  third  floors.  *  *  *  No  one  had 
ever  made  any  dalm  that  the  First  National 
Bank,  or  any  successors  of  Mr.  B.  E.  Warren, 
had  any  title  to  that  stairway  during  the  20 
years,  that  I  can  remember.  From  the  time 
that  I  had  been  administrator  of  my  father's  es- 
tate to  the  time  shortly  before  the  conunence- 
ment  of  this  suit,  no  one  ever  made  any  claim 
that  the  First  National  Bank  or  any  successors 
of  B.  E.  Warren  had  any  interest  hi  the  stair- 
way." 

The  position  of  the  plaintiff  Is,  as  we  nn- 
derstand  It,  that  the  use  by  Warren  of  tb« 
basement  under  the  stairway,  and  by  Vanden 
Brooks,  of  the  rooms  orer  the  stairway,  arid 
of  the  Joint  use  of  the  stairway  itself,  were 
in  pursuance  of  an  oral  agreement  between 
the  parties,  made  when  the  buildings  were 
constructed;  that  this  agreement  was  never 
put  in  writing,  and  was  not  made  for  any 
definite  time;  that  the  arrangement  between 
Warren  and  Vanden  Brooks  created  a  nra- 
tual,  revocable  license;  that  it  was  revoked 
by  the  plaintiff  when  the  bill  of  complaint 
herein  was  filed ;  and  that  the  original  prop- 
erty line  therefore  marks  the  present  bound- 
ary line  of  the  property. 

The  plaintiff,  from  the  foregoing  position, 
claims  that  in  this  state  there  can  be  no  ad- 
verse possession  or  prescriptive  right  made 
under  such  circumstances,  and  that  the  use 
was  a  permissive  user,  citing  Gates  v.  Se- 
bald,  180  Mich.  678,  683,  147  N.  W.  481; 
Township  of  Jasper  v.  Martin,  161  Mtcb.  336, 
341,  126  N.  W.  437,  137  Am.  St  Rep.  608; 
and  Wilkinson  v.  Hatzel,  142  Mich.  674,  106 
N.  W.  207.  And  that,  where  there  is  no 
prescriptive  right,  an  easement  cannot  be 
created.  In  real  estate,  by  parol  or  estop- 
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pel,  or  by  any  other  means  than  a  grant, 
citing  Nofwlln  Lumber  Co.  t.  WllBon,  119 
Mich.  406,  410,  412,  78  N.  W.  338. 

The  position  and  dalm  of  defendant  and 
appellant  are  frankly  stated  In  the  brief  as 
follows: 

"It  is  not  disputed  that  defendant  Vandeu 
Brooks,  and  bis  father,  had  sole  possession  of 
the  space  above  the  stairway  for  42  years. 
The  answer  and  the  cross-bill  ate  therefore 
founded  upon  the  theory  of  title  by  adverse  pos- 
session in  and  to  the  lands  under  the  stairway, 
and  all  the  spaces  above  it.  The  testimony, 
however,  discloses  that  _Mr.  Vanden  Brooks  had 
not  had  exclusive  possession  of  the  spaces  un- 
der the  stairway  for  the  statutory  period,  and 
for  this  reason,  in  the  argument,  the  claim  of 
title  was  abandoned,  and  the  lower  court  was 
advised,  as  is  this  court,  that  defendant  does 
not  claim  title  by 'adverse  possession,  but  dees 
claim  an  easement  in  the  stairway  and  the  spac- 
es above  the  stairway.  •  *  *  Inasmuch,  how- 
ever, as  claim  is  not  made  by  defendant  in  the 
title  of  the  real  estate  under  the  stairway,  for 
the  purposes  of  this  case,  the  discussion  as  to 
the  party  wall  is  of  no  importance,  except  as 
it  tends  to  corroborate  the  testimony  that  Van- 
den Brooks  has  maintained  an  adverse  user 
of  all  the  space  east  of  the  wall  since  its  coa- 
strnction." 

Defendant  says: 

"Plaintiff  seeks  to  defeat  the  apparent  equities 
of  defendant's  position  by  the  assertion  of  a 
hard  rule  of  law,  viz.,  that  the  testimony  shows 
that  Yanden  Brooks*  continual  use  of  this  stair- 
way and  the  space  above  it  was  permissive  only, 
and  that  under  this  rale  of  law  his  aroarent 
Tights  are  defeated. 

"Our  position  is  that  the  facts  clearly  show 
that  the  original  possession  and  continual  use 
of  Vanden  Brooks  was  not  by  permissive  or 
revocable  license,  but  was  under  an  agreement 
which  was  to  continue  for  all  time.  However, 
for  the  sake  of  this  argument  CHily,  and  con- 
ceding that  the  original  arrangement  between 
Andreas  Vanden  Brooks  and  B.  E.  Warren  was 
permissive  and  revocable  in  character,  another 
hard  legal  rule  intervenes,  which  this  court  has 
announced  in  several  cases,  but  has  been  loath 
to  enforce  where  it  is  possible  to  make  a  deci- 
sion on  any  other  ground.  This  rule  is  that  a 
permissive  license  is  revoked  by  operation  of 
law,  when  the  licensor  parts  with  his  title. 
This  coort  has  said:  'It  is  well  settled  that  a 
conveyance  of  the  land  by  the  licensor  operates 
ipso  facto  as  a  revocation  of  a  license  previ- 
ously granted.  Maxwell  v.  Bay  City  Bridge 
Co.,  41  Mich.  466  p  N.  W.  639] ;  Minneapolis, 
etc.,  B.  R,  Co.  V.  Marble,  112  Mich.  10  [70 
N.  W.  819];  Eckerson  v.  Crippen,  110  N.  Y. 
685  (18  N.  B.  443,  1  L.  R.  A.  487] ;  Toney  v. 
Knapp,  142  Mich.  652-661  [106  N.  W.  652].' 

"The  testimony  is  undisputed  that  B.  B.  War- 
ren parted  with  his  title  in  1881,  which  would 
be  24  years  prior  to  the  filing  of  the  bill  of 
complaint  in  this  case.  Therefore,  even  though 
it  should  be  found  that  the  original  arrange- 
ment was  permissive  and  revocable  in  charac- 
ter, upon  revocation  of  such  license,  the  ele- 
ment of  permission  would  from  that  time  be 
eliminated." 


It  Is  claimed  by  cooasel  for  plaintUT  that 
this  question  la  a  new  one,  not  raised  In 
the  court  below.  In  so  far  as  this  recbrd 
shows,  the  question  la  Inherent  both  In  the 
pleadings  and  the  evidence.  The  defendant 
had  claimed  adverse  possession  and  prescrip- 
tive right  since  1871,  Now  he  claims  it  since 
1891,  by  reason  of  the  deed  of  that  date. 
The  question  has  been  discussed  by  counsel 
for  both  parties  upon  its  merits. 

[1,2]  Conceding,  as  we  do,  the  correctness 
of  the  position  of  the  plaintiff  as  to  the  parol 
license  and  permissive  use  of  the  property 
In  the  first  instance,  we  are  constrained  to 
bold  that  the  deed  of  the  premises  by  War- 
ren in  1891  revoked  that  license  and  per> 
missive  use,  and  that  the  use  of  the  defend* 
ant  of  the  stairway  and  spaces  above  since 
that  time  have  been  of  such  a  character  as 
to  give  him  a  prescriptive  right  to  the  ease- 
ment claimed.  It  is  urged  by  counsel  for 
plaintiff  that  the  rule  of  revocation  is  a  hard 
rule.  We  must  say  in  reply  that  for  40 
years  it  has  been  a  rule  of  property  in  this 
state.  In  Minneapolis,  etc.,  R.  B.  Co.  t. 
Marble,  supra,  this  court  said  that  the  rule 
was  too  well  settled  in  this  and  other  courts 
to  need  discussion.  We  applied  the  rule  tn 
the  recent  case  of  Voorhles  v.  Pratt,  200 
Mich.  91,  166  N.  W.  844.  In  that  case,  Jus- 
tice Bird,  speaking  for  the  court,  said: 

"The  drains  appear  to  have  had  their  begin- 
ning in  favor,  extended  by  Mr.  Hatt  to  defend- 
ant, and  therefore  were  permissive.  While  they 
were  maintained  as  a  matter  of  favor,  defend- 
ant could  not  acquire  any  right  by  adverse  user. 
People  V.  Ferguson,  119  Mich.  373,  78  N.  W. 
834.  After  a  sale  of  the  premises  to  Mr.  James 
Pratt,  the  favor  was  thereby  extinguished 
(Maxwell  v.  Bay  City  Bridge  Co.,  41  Mich.  466, 
2  N.  W.  639),  and  the  statute  would  begin  to 
run." 

[3]  It  cannot  be  said  that,  because  other 
persons  than  this  defendant  used  this  stair- 
way, his  use  was  not  exclusive.  In  Schmidt 
V.  Brown,  226  111.  690,  80  N.  E.  1071,  11 
L.  B.  A.  (N.  8.)  467,  117  Am.  St.  Rep.  261, 
It  was  held  that  because  other  persons  be- 
sides the  claimant  of  a  right  of  way  used 
it  did  not  prevent  the  claimant's  user  from 
being  exclusive,  since  exclusive  use  means 
that  his  right  does  not  depend  on  a  like  right 
in  others;  the  court  citing  Washburn  on 
Easements,  {  44,  p.  164 ;  Jones  on  Easements, 
i  272;  Bennett  v.  Blddle,  150  Pa.  420,  24 
Atl.  788;  and  McKenzie  t.  ElUott,  134  111. 
156,  24  N.  E.  965. 

We  do  not  think  there  is  any  incongruity 
In  holding  that  defendant  Vanden  Brooks 
has  a  prescriptive  right  to  the  use  of  this 
stairway  and  the  spaces  above  it  so  long  as 
his  present  building  stands;  and  that  upon 
this  building  being  destroyed,  or  ceasing  to 
exist,  the  easement  will  cease,  and  the  land 
of  the  plaintiff  as  described  in  the  bill  of 
complaint  and  in  the  decree  below  would  no 
longer  be  charged  with  the  easement    As  to 
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the  sttdrway,  and  the  spaces  above  It,  the 
status  quo  would  be  maintained.  We  are  of 
the  opinion  that  we  should  so  hold.  Both 
parties  seem  to  be  standing  here  upon  what 
they  claim  to  be  their  strict  legal  rights. 
Under  the  circumstances  here  disclosed,  we 
must  leave  the  parties  where  they  have 
placed  themselves. 

It  follows  that  the  decree  below  will  he 
reversed ;  and,  if  the  plaintiff  so  elects,  a 
decree  will  be  entered  here  adjudging  that 
the  right  and  title  of  the  plaintifC,  in  and  to 
said  lot  12  and  the  westerly  one  foot  of  lot 
11,  is  established  and  confirmed,  subject  to 
the  easement  above  stated.  And  if  snch  elec- 
tion is  not  exercised  by  the  plaintiff,  within 
60  days  from  the  filing  of  this  opinion,  the 
plaintiff's  bill  of  complaint  will  be  dismissed. 

In  either  case,  the  defendant  Vanden 
Brooks  will  recover  his  costs  in  both  courts, 
to  be  taxed.  The  party  wall  agreement  of 
April  24,  1884,  will  not  be  affected  by  the 
decree. 


MABUSSA  et  al.  v.  TEMEBOWSEI  et  al. 
(No.  103.) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Appeai,  and  Ebbob  «=9233(2)— Savins  Ob- 
jections—Evidence. 

Where  objection  was  made  to  admission  In 
evidence  of  contract  of  sale  of  land  on  ground 
that  specific  tax  provided  for  by  Pub.  Acts  1911, 
No.  91  (Comp.  Laws  1915,  |  4268  et  seq.)  had 
not  been  paid,  and  court  did  not  dispose  of  it, 
but  suggested  that  it  might  be  brought  up  again, 
no  complaint  can  be  made  on  appeal  as  to  its 
admission  by  objecting  party,  who  did  not  again 
bring  up  the  question. 

2.  Appeai,  and  Ebbob  ®=»1139— Afitbmance 
—Condition. 

Where  court  improperly  admitted  contract 
of  sale  in  evidence  on  which  specific  tax  pro- 
vided for  by  Pub.  Acts  1911,  No.  91  (Comp. 
Laws  1915,  g  4268  et  seq.)  had  not  been  paid, 
affirmance  of  decree  will  be  conditioned  upon 
payment  of  such  tax,  where  appellant  did  not 
properly  bring  matter  to  attention  of  court, 
court  having  stated,  at  time  of  admission  of 
evidence,  that  matter  should  be  taken  up  later. 

Appeal  from  Circuit  Court,  Wayne  Ctoun- 
ty,  in  Chancery;    Guy  M.  Chester,  Judge. 

Bill  by  BoleSlaw  Marussa  and  another 
against  Frank  Temerowski  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Affirmed  on  condition. 

Argued  before  OSTEANDEB,  C.  J.,  and 
BIRD,  MOORB,  STEBRE,  BBOOKE,  FBLr 
LOWS,  STONE,  and  KUHN,  JJ. 

Anthony  Nelson,  of  Detroit,  for  appellants. 
William  BMedman,  of  Detroit,  for  appel- 
lees. 


FELLOWS,  J.  On  the  2d  day  of  Septem- 
ber, 1913,  defendants  aa  vendors  and  plain- 
tiffs as  vendees  entered  lnt»  a  land  contract 
for  tbe  sale  of  the  premises  located  at  No. 
1621  Jos.  Oampau  street,  in  the  cit^  of  De- 
troit. The  contract  was  in  the  usual  form. 
The  purchase  price  was  $4,200,  ot  which 
$1,000  down  payment  was  acknowledged. 
Interest  was  to  be  paid  semiannually  Decem- 
ber 10th  and  June  10th  of  each  year;  $100 
on  principal  was  due  and  payable  at  each 
interest  peilod  with  the  privilege  of  paying 
more,  and  the  whole  sum  was  payable  in 
five  years.  There  was  a  mortgage  on  file 
premises  held  by  the  Union  Trust  Company 
for  $1,500.  December  10th  following.  $73.05 
was  paid;  .this  slightly  exceeded  Qie  interest 
then  due.  Nmety-six  dollars  was  paid  June 
10,  1914.  Some  time  In  May  or  June,  1914, 
the  store  bnlldlng  on  the  premisea  was  prac- 
rtcally  destroyed  by  Are.  The  adjustment  of 
the  Insurance  does  not  appear  to  have  been 
completed  until  the  following  fall,  when  a 
check  of  the  insurance  company  for  $1,884.77 
was  turned  over  to  the  trust  company.  It 
deducted  the  amount  due  on  its  mortgage^ 
$1,531,  and  the  balance  of  $353.77  was  ap- 
plied on  the  land  contract  and  a  receipt 
therefor  given.  To  this  point  the  parties 
seem  to  be  agreed  as  to  the  facts. 

From  this  point  on  there  is  a  decided  con- 
flict In  the  testimony,  which  largely  revolves 
around  the  question  of  whether  a  forfeiture 
of  the  contract  had  been  declared.  We  are 
clearly  satisfied,  however,  that  the  parties 
themselves  treated  the  contract  as  fully  in 
force  and  binding  upon  them;  that  the  de- 
fendants personally  never  took  any  steps  to 
forfeit  It,  and  regarded  is  as  In  force.  Mrs, 
Temerowski,  who  appears  to  have  acted  for 
herself  and  husband,  was  called  as  an  ad- 
verse witness  under  the  statute,  and  cross- 
examined  at  some  length.  Her  testimony  la 
many  regards  is  unsatisfactory  and  not  con- 
vincing. She  does,  however,  testify  that  this 
transaction  was  a  loan,  and  frequently  speaks 
of  It  as  a  mortgage.  She  says:  "What  1 
wanted  to  get  was  6  per  cent  Interest  on  my 
money,  and  so  long  as  I  got  my  6  per  cent. 
I  was  satisfied."  Whatever  steps  were  taken 
looking  to  the  forfeiture  of  the  contract  were 
taken  by  a  man  named  Domzalskl,  a  real  es- 
tate agent,  who  seems  to  have  acted  for  the 
defendants  in  loaning  money.  His  testimony 
conflicts  with  that  given  by  the  plaintiffs  In 
material  matters;  it  is  also  self -contradictory, 
and  differs  from  that  given  by  Mrs.  Temerow- 
ski in  some  regards.  That  he  was  deslrons  of 
forfeiting  this  contract  Is  apparent,  as  he 
had  a  cash  customer  for  the  premises  at  a 
sum  considerably  in  advance  of  the  amoont 
due  on  the  contract.  He  sent  to  plaintiffs  by 
registered  letter  notice  of  forfeiture  of  the 
contract,  but  the  letters  were  not  received  by 
tliem  and  were  returned  to  the  writer.    He 
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commenced  iHUceedingB  to  recover  pogsesslon 
before  a  drcalt  court  comiulssioner,  and  se- 
cured a  Judgment  for  restitution,  but  It  Is  ad- 
mitted plaintUIs  were  not  personally  served, 
and  we  are  aatisfi^  knew  notliing  of  the  pro- 
ceedings. Other  claimed  attempts  to  forfeit 
the  contract  are  denied  by  the  plaintiffs.  It 
Is  not  seriously  disputed  but  that  a  tender 
was  made  to  Mrs.  Temerowski  of  $1,470,  the 
amount  due  on  the  contract,  and  a  demand 
made  for  a  deed  and  abstract,  which  was  con- 
tracted to  be  furnished.  Whether  the  money 
to  make  the  tender  was  furnished  by  plain- 
tiffs themselves  or  was  advanced  by  one  who 
expected  to  purchase  of  them  after  they  Iiad 
aaiaired  title  is  unimportant.  The  abstract 
was  then  in  the  hands  of  Domzalski,  and  it 
is  quite  probable  he  at  that  time  had  a  power 
of  attorney  to  transact  business  for  the  de- 
fendants. Shortly  after  the  tender,  the  prem- 
ises were  sold  by  the  defendants  through 
Domzalski  to  defendant  Krause  for  $2,400. 
Mrs.  Teraerowski  testifies  they  only  received 
$1,600  of  this  sum,  the  balance  being  retained 
by  Itomzalski.  Domzalski  denies  this,  but  is 
unable  to  tell,  either  from  his  books  or  his 
memory,  how  much  be  got  out  of  the  transao- 
tion. 

The  bill  as  filed  originally,  as  appearft  from 
the  files  in  the  clerk's  office,  was  against  de- 
fendants Temerowski  alone.  The  relief 
sought  was  specific  performance.  Iiater  the 
sale  of  the  property  to  Krause  was  learned, 
and  the  amended  Mil  making  him  a  party 
was  filed.  Outside  the  question  to  which  we 
shall  presently  refer,  the  qnestlcms  Invcdved 
must  be  determined  upon  disputed  and  con- 
flicting testimony.  Hme  was  not  made  the 
essence  of  the  contract,  and  the  question  here 
is  not  so  much  a  question  of  whether  there 
had  been  default  in  some  of  the  provisicms 
of  the  contract  as  it  is  whether  there  had 
been  a  forfeiture  of  the  contract,  and  wheth- 
er the  parties  themselves  did  not  txiat  the 
contract  as  In  fnll  force  until  Domsalski 
found  a  customer  at  a  price  nearly  $1,000 
above  the  amount  due  on  the  contract.  The 
trial  Judge  was  of  the  opinion  that  plaintiffs 
had  made  a  case  for  specific  performance 
against  defendants  Temerow*!,  and  that  de- 
fendant Bj-ause  was  a  bona  fide  pnrdiaser 
of  the  premises.^  With  both  of  these  conclu- 
sions we  agree.  The  defendants  Temerowski, 
having  parted  with  their  title  to  the  prem- 
ises, could  not  specifically  perform  their  con- 
tract with  plaintiffs.  The  court  therefore  en- 
tered a  decree  for  the  amount  of  their  dam- 
ages. We  do  not  understand  it  to  be  claimed 
that  sudi  a  decree  was  not  proper  under  the 
findings  of  the  court.  Nor  is  is  pointed  out, 
and  we  do  not  discover,  that  it  is  incorrect 
in  amount.  The  court,  having  acquired  Ju- 
risdiction of  the  case  and  the  parties,  should 
dispose  of  the  controversy.  The  decree  was 
a  most  equitable  ona  Unless  there  are  in- 
superable objections  it  should  be  affirmed. 


[1,2]  Wben  plaintiffs'  counsel  offered  the 
contract  in  evidence  it  was  objected  to  by 
counsel  for  defendant  Krause;  the  ground 
of  objection  being  that  the  specific  tax  pro- 
vided for  by  Act  91,  Pub.  Acts  1911  (section 
4268  et  seq.  Camp.  Laws  1915)  had  not  been 
paid.  There  was  some  dlscussliHi  of  tbie 
question,  but  the  court  did  not  dispose  of  it. 
and  suggested  that  it  might  be  brought  up 
again.  The  record  does  not  disclose  that  the 
attention  of  the  court  was  again  challenged 
to  it  It  Is  here  urged  by  the  appealing  de- 
^ndan'ts  that  the  court  should  have  declined 
to  receive  the  contract  in  evidence,  and  that 
the  decree  based  upon  it  should  not  stand. 
Plaintiffs  are  seeking  the  enforcement  of  this 
contract,  and  we  are  not  here  concerned  with 
the  question  of  which  part?  should  pay  the 
specific  tax  provided  for  In  this  act;  nor 
have  we  a  case  before  us  where  the  court 
has  finally  decided  against  objection  that  an 
instrument  within  the  purview  of  that  act 
is  admissible  in  evidence  without  the  pay- 
ment of  a  specific  tax,  and  that  it  furnishes 
the  basis  for  affirmative  relief.  Undoubtedly, 
had  the  objection  been  insisted  upon,  the 
trial  court,  on  the  authority  of  Nelson  v. 
Breitenwlsdier,  194  Mich.  30,  160  N.  W.  626, 
would  liave  required  the  payment  of  the  sfje- 
dfic  tax  before  the  case  was  proceeded  with. 
In  Lake  Brie  Land  Co.  v.  Chllinskl,  197  Mich. 
214,  163  N.  WV  929,  we  declined  to  consider 
this  question,  where  it  was  raised  for  the 
first  time  in  this  court  in  a  reply  brief, 
iiere  the  point  was  made  in  the  court  below, 
bat  the  decUlon  of  the  question  was  post- 
poned. We  think  under  the  circumstances 
the  tax  should  be  paid  as  a  condition  of  af- 
firmance of  the  decree,  and  that  the  case 
should  not  be  reversed  on  this  question  alone. 

The  decree  of  the  court  helow  will  be  af- 
firmed on  the  payment  of  the  specific  tax 
within  30  days,  otherwise  it  will  be  revers- 
ed.   No  costs  will  be  allowed. 


blAMANT  V.  CHBSTNUT.    (No.  97.) 
(fihipreme  Comt  of  Michigan.    Dec.  27,  1918.) 

1.  Evidence    <g=>462  —  Parol   Evidescb  — 
Check— Pdbpose. 

Check  given  by  defendaflt  in  replevin  action 
to  slieriff  "as  an  Indemnity  bond  in  action  for 
replevin"  was  clear,  unambiguons,  and  could  not 
be  varied  by  parol  evidence  to  show  sheriff 
received  dieek  for  other  purpose  than  tbat  of 
indemnity. 

2.  IwDEMWTTT  «3»1— "IwnmrwiiT." 

To  "indemnify"  is  to  secure,  to  save  harm- 
less, from  loss  or  damage. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indem- 
nify.] 
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S.  Sherhtb  and  Constables  ^=399— Liabii.- 
nr— Indobsement    of    Check    Oitxn    as 
Bond— Replevin  Action. 
Where  defendant  in   replevin  action  with 
meritorious  defense  gave  sheriff  certified  check 
in  lieu  of  indemnity  bond  and  was  refused  re- 
turn thereof  upon  tendering  regular  bond  and 
demanding  check,  sheriff  having  indorsed  check 
to  plaintiff,  who  had  cashed  it  and  discontinued 
action,  was  liable  to  defendant  for  amount  of 
check. 

Error  to  Circuit  Court,  Genesee  County; 
Fred  W.  Brennan,  Judge. 

Action  by  Harry  Dlamant  against  Jobn  S. 
Chestnut,  Sheriff  of  Genesee  County.  Judg- 
ment for  defendant,  and  plalntlflt  brings  er- 
ror.   Rerersed,  and  new  trial  granted. 

Argued  before  OSTRANDER,  C.  J.,  and 
KUHN,  BIRD,  MOORE,  STEERE,  BROOKE, 
FBLIiOWS,  and  STONE,  JJ. 

Farley  &  Selby,  of  Flint,  for  appelant 
Brownell  &  McBrlde,  of  Flint,  for  app^ee. 

STONE,  J.  The  issue  In  this  case  Is  well 
stated  In  the  pleadings.  The  dalm  of  the 
plalntUC,  by  his  declaration,  is  that  on  Sep- 
tember 20,  1917,  a  writ  of  replevin  wAs  Is^ 
sued  from  the  circuit  court  for  the  county  of 
Genesee,  wherein  the  Flint  Lumber  Company 
was  plaintiff,  and  this  plaintiff  was  the  de- 
fendant; that  said  writ  was  placed  in  the 
hands  of  the  undersherlff  of  the  county,  who 
with  said  writ  went  to  the  place  of  business 
of  this  plaintiff,  where  the  property  describ- 
ed In  the  writ  was  located;  that  the  oflScer 
did  not  take  into  his  possession  the  proper- 
ty, nor  cause  any  appraisal  thereof  to  be 
made  as  provided  by  statute,  but  Informed 
this  plaintiff  that  unless  he  gave  a  bond 
forthwith,  he  would  take  the  property  away 
from  the  letter's  premises ;  that  the  plaintiff 
herein,  b^ng  unable  to  furnish  a  bond  forth- 
with, was  required  by  the  said  undersherlff  to 
place  in  his  hands,  and  payable  to  John  S. 
Chestnut,  sheriff  of  said  county,  a  oertlfled 
check  in  the  sum  of  $500,  to  be  held  by  said 
sheriff  in  the  place  and  stead  of  the  bond  re- 
quired by  statute,  said  check  having  on  Its  face 
the  title  of  the  cause  in  which  said  writ  was 
issued,  and  containing  in  writing  on  its  face 
the  contract  between  this  plaintiff  and  the  said 
sheriff;  that  said  .check  was  being  held  as 
an  indemnity  bond  In  said  action;  that  said 
sheriff,  instead  of  holding  said  certified  check 
as  an  indemnity  bond,  and  in  violation  of  the 
terms  of  the  contract  written  on  the  face  of 
said  check,  transferred  said  check  and  the 
money  represented  thereby,  by  hla  indorse- 
ment thereon,  to  the  Flint  Dumber  Company 
aforesaid,  which  company  cashed  said  check 
and  discontinued  said  replevin  suit ;  that  the 
plaintiff  herein  has  a  good  and  meritorious 
defense  to  the  claim  of  said  Flint  Lumber 


Company  In  said  suit,  and  gave  aaid  certified 
check  as  an  Indemnity  b<md  for  the  purpose- 
of  being  able  to  retain  the  property  named  in 
said  writ,  until  he  could  have  an  opp<M'tnnlty 
to  make  said  defense  in  the  court  whi(dL  is- 
sued the  writ ;  that  by  the  actiOD  of  the  de- 
fendant herein  as  sheriff,  plaintiff  has  been 
deprived  of  the  money  represented  by  said 
certified  che<^,  and  of  his  said  defense;  that 
by  reason  of  the  premises  the  defendant  here- 
in has  become  Indebted  to  thb  plaintiff  In  the 
sum  of  $500,  and  interest  thereon  from  said 
September  20, 1917,  which  he  has  refused  to 
pay,  although  often  requested  so  to  do. 

The  plea  was  the  general  issue,  with  a  no- 
tice of  special  defense,  that  at  ard  before 
the  time  of  the  making  and  delivery  of  said 
certified  check  it  was  agreed  by  and  between 
the  Flint  Lumber  Company  and  the  plaintiff 
herein  that  said  John  S.  Chestnut,  sheriff,  or 
his  deputies,  should  not  execute  said  writ  of 
replevin,  but  that  the  plaintiff  herein  would 
depwslt  with  the  undersherlff  a  oertlfled 
check  for  $50<^  to  be  held  by  the  latter  until 
9  o'clock  in  the  morning  of  September  24. 
1917,  at  which  time,  if  a  bond  in  twice  the 
value  of  said  property  was  filed  by  the  idain- 
tiff  herein  with  said  sheriff,  the  said  check 
was  to  be  returned  to  the  plaintiff  herein, 
and  the  rei^evln  suit  was  to  proceed  to  trial, 
but  otherwise  said  check  was  to  be  turned 
over  by  said  sheriff  to  the  Flint  Lumber  Com- 
pany in  full  settlement  of  its  dahn  of  $538 
against  the  plaintiff  herein,  on  account  of  the 
purchase  by  the  latter  of  the  property  in 
question,  and  said  replevin  suit  was  to  be 
discontinued;  that  said  Flint  Lumber  Com- 
pany,  through  its  proper  agents  and  attor^ 
neys,  then  and  there  agreed  with  the  plain- 
tiff herein  to  settle  in  full  its  said  claim  for 
$500  upon  the  condition  herein  fully  set 
forth;  that  instructions  to  that  effect  were 
given  to  the  said  undersherlff  at  said  time 
by  the  plaintiff  her^n;  that  thereafter  the 
plaintiff  utterly  refused  and  neglected  to  fur- 
nish said  bond,  and  said  check  was  turned 
over  by  the  defendant  to  said  Flint  Lumber 
Company  In  accordance  with  the  Inatructlons 
received  from  the  t^lntlff  herein,  at  the  time 
said  check  was  givea ;  and  that  the  defend- 
ant herein.  In  turning  over  said  check  to  the 
said  lumber  company,  merely  carried  out  the 
instructions  given  by  the  plaintiff  herein,  to 
him,  at  the  time  of  the  delivery  of  the  said 
check  as  aforesaid,  which  was  in  accordance 
with  the  terms  of  the  settlement  aforesaid. 

The  said  check  was  in  the  words  and  fig- 
ures following: 

Diamond  Millinery  Co.,  Inc.  No.  712.  Hint 
Lumber  Co.  v.  Hatty  Dianant  Blint,  Michi- 
gan, Sept  20,  1917.  Pay  to  the  order  of  John 
S.  Chestnut,  sheriff  Genesee  county,  $600  as  an 
indemnity  bond  in  action  for  replevin,  five  hnn- 
dred  dollars.  Diamond  Millinery  Co.,  Inc., 
Harry  Diamant,  Secy,  and  Treas.    To  Union 
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Trut  &  SavinSB  Bank,  FUnt;  Michigan.    74- 
53." 

On  face  of  dieck: 

"Certified  Sept  20,  1»17.  tTnion  Trust  & 
Savings  Bank,  Flint,  MictL,  W.  B.  Mcln&is, 
Teller.    Paid  9-25-17." 

Indorsed  on  back: 

"John  S.  Chestnnt,  Sheriff  Gen.  Co."  "Homer 
J.  McBride."  "Flint  I/umber  Co.,  per  R.  Eaein- 
pell,  Treaa." 

At  the  trial  testimony  was  offered  and  re- 
ceived tending  to  sustain  the  claim  of  each 
party,  and  there  was  a'  eb&rp  conflict  In  the 
evidence  npon  the  facts  Involved. 

The  case  was  submitted  to  the  Jury,  and 
the  trial  resulted  In  a  verdict  and  Judgment 
for  the  defendant  The  evidence  offered  and 
received  on  behalf  of  defendant,  tending  to 
show  his  claim  as  set  forth  in  his  notice  un- 
der the  general  Issue,  was  all  objected  to  by 
plaintiff's  counsel  as  inc«>mpetent  and  Imma- 
terial, and  varied  the  temw  of  the  written 
contlract  or  check,  by  parol.  The  objections 
were  overruled. 

At  the  dose  of  the  testimony  on  behalf  of 
defendant,  plaintlfTs  counsel  moved  the  court 
for  a  directed  verdict  for  the  plaintUt  for  the 
following  reasons: 

First.  That  the  certified  dieek  whldi  was 
given  to  the  defendant  was  a  pledge,  under 
the  evidence  offered  by  the  d^endant,  that  a 
bond  would  be  given  on  a  fixed  day,  and 
that  the  che<^  on  Its  face  contains  a  written 
contract. 

Second.  That  the  sheriff,  having  turned 
over  this  check  to  the  Flint  Lumber  Company 
without  notice  to  the  plaintiff,  is  liable. 

The  motion  was  overruled. 

The  plaintiff's  fifth  request  to  charge  was 
to  the  effect  that,  under  the  undisputed  evi- 
dence In  the  case,  the  verdict  should  be  for 
the  plaintiff  for  the  amount  of  the  said  dieck, 
with  Interest  from  the  date  of  demand,  at  6 
per  cent.  i)er  annum.  This  request  was  re- 
fused. 

The  plaintiff  made  a  motion  for  a  new  tri- 
al for  the  reasons  that  the  verdict  was  clear- 
ly against  the  weight  of  the  evld^ioe;  that 
the  court  erred  In  admitting  testimony  to 
vary  and  contradict  the  terms  of  the  written 
contract  on  the  face  of  the  check,  npon  which 
plaintiff  based  his  claim  In  this  action ;  that 
the  court  erred  In  refusing  to  direct  a  verdict 
In  favor  of  the  plaintiff,  and  against  the  de- 
fendant at  the  close  of  the  defendant's  testi- 
mony; and  that  the  court  erred  in  refusing 
to  give  the  plaintiff's  fifth  request  to  charge. 

The  motion  was  denied,  and  exceptions 
were  duly  taken.  The  plaintiff  has  brought 
the  case  here  for  review,  and  by  his  asslgn- 
moits  of  error  the  same  questions  are  raised 
•■  In  the  motliWL  for  a  new  trial. 

Counsel  for  plaintiff  and  appellant  argue 
the  f<rilowlng  quesUona: 
169  N.W.-69 


(1)  Whether  or  not  the  certified  check  de- 
livered to  the  defendant,  with  the  contract 
written  upon  Its  face,  was  a  pledge. 

(2)  If  the  certified  check  was  not  a  pledgp, 
whether  or  not  it  was  sufficient,  under  the 
statutes  of  this  state,  as  a  replevin  bond. 

(3)  Whether  or  not  parol  testimony  could 
be  introduced  to  vary  and  contradict  the 
terms  of  the  written  contract  on  the  face  of 
the  check. 

1.  We  will  consider  the  last  question  first. 
It  Is  the  claim  of  appellant  Cbat  the  writing 
on  the  face  of  the  check,  consisting  of  the 
title  of  the  case  and  the  words,  "as  an  in- 
demnity bond  In  action  for  replevin,"  was 
plain  and  unambiguous,  and  could  not  be  va- 
ried or  contradicted,  or  the  character  of  the 
Instrument  changed  by  contemporaneous  pa- 
rol testimony,  and  that  It  makes  no  differ- 
ence whether  the  Instrument  constituted  a 
pledge,  or  a  replevin  bond,  so  far  as  the  rule 
concerning  the  admission  of  parol  testimony 
Is  concerned. 

Thomas  v.  Scutt,  127  N.  T.  133,  27  N.  B. 
961,  Is  dted.  In  that  case  the  court,  in 
speaking  of  the  rule  whldi  allows  parol  tes- 
timony to  be  Introduced  to  explain  a  written 
contract,  said: 

"Two  things,  however,  are  eosential  to  bring 
a  eaa»  within  thia  dasa;  (1)  The  writiiig  must 
not  appear,  upon  inspection,  to  be  a  complete 
contract  embracing  all  the  particulars  necessary 
to  make  a  perfect  agreement,  and  dedgned  to 
express  the  whole  arrangement  between  the  par- 
ties, for  in  such  case  it  is  conclusively  presnm- 
ed  to  embrace  the  entire  contract. 

"(2)  The  parol  evidence  most  be  consistent 
with  and  not  oontradictory  of,  the  written  la* 
stnunent." 

The  following  cases  In  this  court,  also  are 
dted:  Coots  v.  Famsworth,  61  Mich.  497,  28 
N.  W.  534;  Morris  &  Co.  v.  Lucker,  158 
Midi.  518,  630,  123  N.  W.  21;  Sheffler  v. 
Sherman,  167  Mldu  42, 132  N.  W.  466 ;  Foley 
V.  Grand  Rapids,  etc.,  B.  Co.,  168  Mich.  496, 
134  N.  W.  446;  Solomon  v.  Stewart,  184 
Mich.  506,  151  N.  W.  716,  Ann.  Cas.  1917A. 
942 ;  Holland  City  State  Bank  v.  Meeuwsen, 
182  Mich.  326,  330,  158  N.  W.  1032. 

Upon  this  question  It  la  the  dalm  of  de- 
fendant's counsd  that  the  writing  In  this 
case  Is  not  plain  and  unambiguous,  and  that 
parol  testimony  was  admissible  to  show  what 
was  the  meaning  and  Intention  of  the  parties, 
and  the  following  Michigan  cases  are  dted: 
Powers  V.  Hlbbard.  114  Mich.  533,  72  N.  W. 
839;  Mathews  v.  Phelps,  61  Mich.  S27,  332, 
28  N.  W.  108,  1  Am.  St  Bep.  581;  Swltser  v. 
Plneonnlng  Mfg.  Co.,  69  Mich.  488,  26  N.  W. 
762. 

[1, 2]  We  are  of  the  opinion  that  the  con- 
tract is  clear  and  unambiguous,  and  admits 
only  of  one  construction.  The  check  was  in- 
tended to  Indemnify  the  sheriff,  a  public  offi- 
cer In  the  replevin  suit  To  indemnify  is  to 
secure^  to  save  harmless,  frcHu  loss  or  dam- 
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nge.  He  bad,  at  the  request  of  the  defend- 
ant In  that  suit  (the  plalntift  here)  deferred 
the  service  of  a  writ  of  replevin.  To  save 
hltuself  harmless  he  accepted  this  Instru- 
ment We  think  It  was  not  competent  to 
show  by  parol  evidence  that  he  received  it 
for  any  other  purpose  than  that  of  Indemni- 
ty, and  that  the  court  erred  In  admitting 
such  testimony.  This  contract  cannot  be  re-, 
formed  In  this  suit.  The  admission  of  such 
testimony  and  Its  submission  to  the  jury  con- 
stituted reversible  error. 

[3]  2.  It  Is  undisputed  that  the  writ  of  re- 
plevin was  never  served.  Instead  of  pro- 
ceeding to  serve  the  process  In  bis  hands,  as 
a  public  oflScer,  the  sheriff  deferred  action 
thereon,  and  accepted  the  check  to  secure 
himself  from  any  resulting  damage.  It  is 
imdlsputed  that  he  has  not  been  damnified, 
nor  has  he  sustained  any  loss  in  the  prem- 
ises. Instead  of  holding  the  check  as  security 
and  Indemnity,  as  was  hla  plain  duty  under 
its  terms,  he  caused  the  same  to  be  cashed, 
by  indorsing  It  over  and  delivering  It  to  the 
Flint  Liuml)er  Company,  which  company  ob- 
tained the  cash  thereon,  to  the  damage  of 
the  plalntifT  herdn.  It  Is  undisputed  that 
later,  and  within  a  few  days,  a  regular  re- 
plevin bond  was  tendered  by  the  plaintiff 
herein,  to  the  sheriff,  and  the  surrender  of  the 
check  demanded,  but  refused. 

In  any  view  of  the  case  which  we  are  able 
to  take,  on  the  face  of  this  record,  a  verdict 
and  Judgment  should  have  been  directed  for 
the  plaintiff  for  the  amount  claimed. 

Hie  lodgment  below  Is  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant 


PEOPLE  T.  ELUS.     (No.  113.) 
(Supreme  Court  of  Midiigan.    Dec.  27,  191&) 

1.  CRiiaNAi.    Law    «=>13— Cbiuinai,    Stat- 
utes—CoNBTBtrcnoN. 

Criminal  statutes  cannot  be  extended  to 
cases  not  Included  within  the  clear  and  obvious 
Import  of  their  language ;  and,  If  there  is  doubt 
as  to  whether  the  act  charged  is  embraced  in 
the  prohibitioa,  such  doubt  is  to  be  resolved  in 
favor  of  defendant. 

2.  Husband   and  "Wot  e=>302— Asandon- 
mknt— Statute— "Pbosecction." 

Defendant,  against  whom  no  proceeding  or 
prosecution  for  bastardy  had  been  instituted 
prior  to  marriage  with  woman  whom  he  subse- 
quently deserted,  by  such  desertion  did  not  vio- 
late Comp.  Laws  1916,  i  7794,  denouncing 
offense  oi  deserting  without  cause  a  wife  mar- 
ried to  escape  prosecution  for  bastardy  or  se- 
duction, etc.,  "prosecution"  meaning  a  proceed- 
ing by  due  course  of  law  before  a  competent 
tribunal  to  determine  guilt  or  innocence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prose- 
cution.} 


Exceptions  from  Superior  Court  of  Grand 
Rapids ;  Major  L.  Dunham,  Judge. 

Charles  R.  Ellis  was  convicted  of  wife 
desertion,  and  he  excepts  before  sentence. 
Conviction  reversed  apd  se^  aslde^  and  de- 
fendant discharged. 

Argued  before  OSTRANDBR,  O.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE.  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Cornelius  Hofflus,  Pros.  Atty.,  and  Willie 
B.  Perkins,  Jr.,  Asst  Pros.  Atty.,  both  of 
Grand  Rapids  (Fred  P.  Geib,  of  Grand  Rap- 
ids, of  counsel),  for  the  People. 

Ellis  tc  ElUs,  of  Grand  Rapids,  for  defend- 
ant 

STONE,  J.  This  case  is  here  upon  ex- 
ceptions before  sentence.  The  defendant  was 
convicted  in  the  superior  court  of  Grand 
Rapids  upon  an  Information  charging  that: 

"Charies  R.  EUis  •  •  •  on,  to  wit  the 
13th  day  of  March,  1917,  at  the  city  of  Grand 
Rapids,  county  of  Kent,  aforesaid,  was  then 
and  there  married  to  one  Gertrude  Britton,  for 
the  puri)oee  of  escaping  a  prosecution  for  bas^ 
tardy,  she,  the  said  Gertrude  Britton,  having 
accused  said  Charles  R.  Ellis  of  making  her 
pregnant  with  child,  and  she,  the  said  Gertrude 
Britton,  on  the  said  13th  day  of  March,  1917, 
being  then  and  there  pregnant  with  child,  for 
which  the  said  Charies  R.  Ellis  was  liable  to 
prosecution  under  the  laws  of  this  state,  and 
he,  the  said  Charles  R.  Ellis,  afterwards,  to  wit. 
on  the  13th  day  of  March,  1917,  did  desert  and 
abandon  said  Gertrude  Britton  £}Uis  without 
any  cause  or  reason  whatsoever.  Contrary  to 
the  statute,"  etc 

The  statute  (Act  No.  310,  Pub.  Acts  1913. 
being  section  7794,  C!omp.  Laws  1915)  is  en- 
titled: "An  act  to  provide  punishment  for 
wife  desertion  In  certain  cases."  It  reads 
as  follows : 

"Every  man  or  boy  who  shall  marry  any 
woman  or  girl  for  the  purpose  of  escaping  pros- 
ecution for  rape,  bastardy  or  seduction,  and 
shall  afterwards  desert  her  without  good  cause. 
Shall  be  deemed  guilty  of  a  felony,  and  riiall, 
upon  conviction,  be  fined  not  more  than  one 
thousand  dollars  (ht  be  impiiaooed  in  the  statA 
prison  for  not  more  than  tliree  years:  Provid- 
ed, that  no  prosecution  shall  be  brought  under 
this  act  after  five  years  from  the  date  of  the 
marriage:  Provided  further,  that  in  all  prose- 
cutions under  this  act,  the  wife  may  testify 
against  a  huAand  without  his  consent" 

We  are  met  at  the  threshold  with  the 
proposition  of  defendant's  counsel,  duly  rais- 
ed by  an  assignment  of  error,  that  a  proper 
construction  of  this  statute  requires  the  dis- 
missal of  the  case  and  the  discharge  of  the 
defendant  for  the  reason  that  the  words,  "for 
the  purpose  of  escaping  prosecution  for 
*  •  •  bastardy"  are  Intended  to  apply  to 
a  case  only,  where  ■  proaecntlon   for,  or 
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proceeding  In,  bastardy  bad  actually  been  In- 
stltated  against  the  defendant  at,  or  prior 
to,  the  time  of  bis  marriage.  It  is  ludia- 
puted  that  tlie  evidence  in  tlie  instant  case 
Btiow  that  no  actual  prosecution  or  proceed- 
ing had  been  commenced  at  the  time  of  ttie 
marriage. 

There  is  no  claim  tliat  tfie  statute  is  un- 
(Constitutional,  and  that  question  is  not  be- 
fore us. 

This  statute  is  here  for  consideration  for 
the  first  time.  It  is  apparent  that  it  is  a 
drastic  and  radical  statute,  making  it  a 
felony  for  a  class  of  persons  named  to  desert 
tb^  wives  without  good  cause,  without  ref- 
erence to  financial  abiUty,  and  making  no 
provision,  as  did  Act  No.  144,  Pub.  Acts  1907, 
for  suspension  of  sentence  upon  giving  a 
bond  conditioned  to  support  the  wife.  See 
Poople  V.  Stickle,  156  Midi.  667,  121  N.  W. 
497. 

We  bave  examined  tbe  atatntw  and  oertaln 
decisions  from  other  Jurisdictions,  without 
receiving  much  aid  therefrom.  Counsel  for 
the  people  called  our  attention  to  the  stat- 
ute and  certain  decisions  of  the  state  of  In- 
diana.   Tbe  statute  of  that  state  provides: 

"That  any  male  person  who  beiBg  at  the  time 
under  or  liable  to  a  prosecudoa,  either  dvii  or 
criminal,  for  seduction  or  bastardy,  fraudulent- 
ly enters  into  a  marriage  with  the  female  who 
has  been  seduced,  or  who  is  the  mother  of  the 
bastard  child,  with  the  intent  thereby  to  escape 
or  avoid  such  prosecution  or  the  consequences 
thereof,  and  who  within  two  years  after  such 
marriage,  without  Just  cause,  shall  abandon  his 
wife,  or  who  shall,  within  such  time,  cruelly 
and  inhumanly  mistreat  such  wife,  or  fall  and 
neglect  to  make  reasonable  provision  for  her 
support,  shall  be  liable  to  an  axrtion  for  the  re- 
covery of  a  penalty  which  shall  in  no  case  be 
less  than  two  hundred  dollars."  Acts  189&,  c.  78 
{Bums'  Ann.  St  1901,  g  7298a). 

Section  4  of  tbe  same  statute  (section 
7298d)  provides  that: 

"The  practice  in  such  eases  as  to  the  execu- 
tion of  bond,  examinatioD  by  tite  justice,  com- 
mitment of  tbe  defendant  for  failure  to  give 
bend,  trial.  Judgment,  commitment  for  nonpay- 
ment Mr  failure  to  secure  the  judgment,  *  *  • 
execution  and  as  to  all  other  matters  shall  be 
governed  by  the  laws  now  in  force  governing 
prosecutions   for  bastardy." 

It  will  be  noted  that  tbls  statnte  did  not 
create  a  felony.  It  has  been  ooostrned  a 
number  of  tlmee.  Bee  State  ex  rel.  v.  Lan- 
noy,  80  Ind.  App.  88S,  65  N.  B.  1092;  State 
ex  rel.  t.  Richeson,  86  Ind.  App.  37S,  76  N. 
E.  846;  Latsbaw  t.  State  ex  rd.,  166  Ind. 
194,  6»  N.  B.  471. 

Wblle  tbe  Indiana  statnte  diffen  radically 
from  ours,  an  examination  of  the  abovoKilted 
cases  will  disclose  that  In  eadi  instance  tbe 
defendant  had  been  arrested  and  prosecution 
was  pending  at  tbe  time  of  tbe  marriage,  and 
pending  such  prosecution  the  party  sought 
escape  by  marriage.    In  fact  we  have  been 


nnable  to  find  any  case  of  a  similar  kind 
where  a  specific  cbarge  bad  not  been  made 
and  prosecution  instituted  before  tbe  mar- 
riage. 

In  Mori-ls  v.  Stout,  Sheriff,  110  Iowa,  660, 
78  N.  W.  843,  50  L.  R.  A.  97,  tbe  court,  speak- 
ing of  a  similar  statute,  said: 

"It  fixes  the  facts  that  will  oonstitnte  the 
crime,  and  any  man  wbs  does  ths  probilHted 
acts  is  guilty  of  tbe  crime.  One  fact  to  appear 
is  that  there  is  a  charge  of  seduction." 

By  construction,  the  Indiana  statute  has, 
by  her  courts,  been  held  to  be  supplementary 
to  the  bastardy  act,  and  that  under  it  provi- 
sion might  be  made  for  tbe  support  of  tbe 
wife  and  child.  That  being  so,  tbe  courts 
have  held  tbe  statute  to  be  a  remedial  one, 
and  it  bas  been  given  a  broad  and  liberal 
Gonstraotion  for  that  reason.  We  get  but 
little  aid  from  It  in  construing  a  statata 
like  that  which  we  bave  under  consideration, 
which  is  not  a  ronedial  statute,  but  creates 
a  felony  and  provides  for  drastic  punishment. 
It  will  be  observed  that  the  word  "proseen- 
tlon"  is  used  twice  in  our  statuta  Can  It 
be  said,  v/lth  any  force  or  reason,  that  tbe 
word  "prosecution"  is  used  In  difrerwit  aeufles 
here?  We .  think  not.  A  proeecntion  Is  a 
definite  thing.  A  prosecution  is  generally 
understood  to  be  a  criminal  action;  a  pro- 
ceeding Instituted  and  carried  on  by  due 
course  of  law  before  a  competent  tribunal  for 
the  purpose  of  determlniag  the  guilt  or  in- 
nocence of  tbe  person  charged  with  some 
crime  or  offense.  Black's  Law  Dictionary 
(2d  Bd.). 

Tbe  language  of  tbls  statate  la  not  very 
clear  in  tbe  particular  mentioned.  A  crim- 
inal statnte  oogbt  to  be  so  plain  and  unam- 
biguous that  "be  who  runs"  may  read,  and 
understand  whether  bis  conduct  is  in  viola- 
tion of  its  provisions. 

[I]  It  will  be  noted  that  tbe  pnMlc  pros- 
ecutor in  tlie  Infoimatlon  in  the  inataat  case 
Charged  tbat  the  said  GUIs  "was  liable  to 
prosecution  under  tbe  laws  of  this  states"  thos 
sabstitatlng  other  words  for  those  used  in 
tbe  statute.  It  is  a  fundamental  rule  of  con- 
stractloo  of  criminal  statutes  that  tbey  can- 
not be  extended  to  cases  not  inclBded  within 
tbe  clear  and  obvious  Import  of  their  lan- 
guage. And  if  ttiere  is  doubt  as  to  wbetber 
tbe  act  charged  is  embraced  in  the  proliibi- 
tion,  that  doubt  is  to  be  reserved  in  favor 
of  tho  defendant.  In  other  words,  nothing 
is  to  be  added  by  intendment  36  Cyc.  1186, 
and  cases  dted  In  notes.  See,  also^  Meister 
V.  People,  31  Mich.  90;  Van  Buren  v.  Wylle, 
66  Midh.  601,  23  N.  W.  196:  Crosby  v.  Pere 
Marquette  R.  Co.,  181  Mich.  288,  91  N.  W. 
124. 

[2]  Considering  the  language  and  purpose 
of  this  statute,  and  applying  the  foregoing 
rules,  it  seems  to  us  that  tbe  safer  ruling  is 
to  bold  diat  thore  must  be  a  {voceediog  or 
prosecution  for  bastardy  instituted  before  a 


Digitized  by 


Google 


932 


\ 


169  NORTHWBfirrjHRN  REPORTBB 


(Mdi. 


person  can  be  beld  to  come  within  Its  terms'; 
and,  the  evidence  showing  that  no  such  pro- 
ceeding or  prosecution  had  been  had  prior 
to  the  marriage  In  this  case,  we  are  of  opin- 
ion that  the  defendant  was  not  within  the 
pnrvlew  or  scope  of  the  statute. 

It  Is  urged,  with  some  force,  by  counsel 
for  defendant,  that  any  other  view  of  the 
provision  of  the  statute  than  that  contended 
for  by  him  would  render  It  a  dangerous  in- 
strument in  the  hands  of  a  deserted  and  un- 
scrupulous wife,  who,  at  any  time  within 
five  years  after  the  nuirriage,  without  any 
charge  or  prosecution  having  been  ever  In- 
stituted or  appearing  anywhere  of  record, 
could  say  to  the  husband: 

"Tou  seduced  me  before  marriage  and  mar- 
ried me  to  escape  prosecution,  and  I  will  there- 
fore prosecute  you  under  this  criminal  stat- 
ute." 

The  people's  attorneys  daim  that  the 
words  "liable  to  be  prosecuted"  are  equiv- 
alent to  prosecution.  We  are  of  opinion  tliat 
the  Legislature  has  failed  to  as^ress  any 
such  intent  in  the  statute;  and  its  provi- 
sions could  be  easily  amended  should  the 
l/eglslatnre  see  fit  to  do  so. 

In  view  of  the  language  of  the  statute,  we 
are  constrained  to  hold  that  the  pe<H>le  have 
failed  by  the  evidence  to  bring  the  defend- 
ant within  its  terms.  Uavbig  reached  this 
conclusion,  it  is  unnecessary  to  consider  the 
other  points  raised  by  defendant's  counseL 
However,  it  perhaps  should  be  said  that  a 
careful  examination  and  scrutiny  of  the  evi- 
dence in  the  case  fall  to  show  that  the  mar- 
riage was  other  than  a  voluntary  one  on 
the  part  of  both  the  husband  and  wife. 
There  was  no  threat  even  of  a  prosecution. 
The  only  threat  shown  was  that  the  com- 
plaining witness  said  she  would  tell  the  de- 
fendant's mother  of  her  condition,  tt  he  did 
not  marry  her.  It  is  true  that  the  evidence 
'  shows  ttiat  they  were  both  minors,  and  were 
married  under  the  provisions  of  Act  No.  180, 
Pub.  Acts  1887,  being  section  11387,  Gomp. 
Laws  1916,  entitled  "An  act  to  provide  for 
the  protection  of  the  reputation  and  good 
name  of  certain  persons."  This  statute  pro- 
vides that  the  Judge  of  probate  may  issue 
marriage  licenses  in  certain  cases.  Section 
1,  in  part,  is  as  follows: 

"The  judge  of  probate  of  each  county  in  the 
state  shall  have  authority,  and  it  shall  be  his 
duty  to  issue,  without  publicity,  a  marriage 
license  to  any  female  making  application  to 
him,  under  oath,  containing  a  statement  tlmt 
she  is  with  child,  which  if  bom  alive  before  her 
marriage  will  become  a  bastard,  or  has  lived 
with  a  man  and  has  been  considered  as  his 
wife,  or  for  other  good  reason,  expressed  in  such 
application  and  deemed  to  be  sufficient  by  the 
judge  of  probate,  desires  to  keep  the  exact  date 
of  the  marriage  secret,  to  protect  the  good  name 
of  lierself  and  the  reputation  of  her  family." 


Hien  follows  tjbe  proviso  vdth  referoice 
to  written  requests  Of  parents  and  guardians 
in  the  case  of  female  minors. 

There  Is  nothing  in  this  act  to  indicate 
that  the  marriage  there  provided  for  Is  to 
take  place  to  escape  a  prosecution. 

Nor  is  there  i^y  evidence  in  the  case  which 
shows  that  the  marriage  did  in  fact  take 
place  because  defendant  was  either  liable  to 
a  prosecution,  or  that  it  was  for  the  purpose 
of  escaping  a  prosecution  for  bastardy,  rape, 
or  any  other  offense. 

We  are  therefore  of  the  opinion  that  the 
conviction  should  be  reversed  and  set  aaide^ 
and  the  defendant  disdiarged. 


BANSKI  et  aL  V.  MICHALSEI.     (Now  62.) 

(Suprema  Coort  of  Miffhtgsn.    Dec  27,  1918.) 

Vkndob  and  Pubceabeb  ^=>33  — Canceixa- 
TION— Matebial  Misbefbesbntatiors. 
A  representation  by  one  exchanging  land 
that  there  was  nothing  past  dne  on  a  contract 
of  sale  was  material,  and  the  other  party  was 
entitled  to  rescind,  where  over  $600  was  past 
due  at  the  time. 

Appeal  from  Circuit  Cknirt,  Wayne  C!oun- 
ty,  in  Chancery;  Willis  B.  Perkins,  Jadge^ 

Action    by    Teofll    Banski  and    another 

against    Anthony    Micfaalski.  Decree    for 

plalntiffa,  and  the  defendant  appeals.     Af- 
firmed- 

Argued  before  OSTBANDEB,  a  3^  and 
BIBD,  MOORB,  STEEBE,  BROOKE,  FEI,- 
LOWS,  8TONB,  and  KUHN.  JJ. 

Charles  Bowles,  of  Detroit,  for  appeUant. 
Arthur  A.  Kosclnski.  of  Detroit,  for  ap- 
I>eUeea, 

BROOKE,  J.  PUlntlicrs,  on  June  17, 1917. 
were  the  owners  of  •  bouse  and  two  lots  in 
the  city  of  Detroit  ndned  at  about  ^,200, 
upon  which  they  had  paid  $1,860.  The  fact 
that  they  desired  to  become  possessed  of  a 
farm  became  known  to  two  real  estate  agents 
named  BuczynsU.  and  RybickL  Buczynskl 
was  associated  as  a  stockholder  with  defoid- 
ant  Mlchalski  in  the  Gaffke  Bealty  Com- 
pany. It  appears  that  Mlcbaldd  had  about 
a  month  ptlor  to  said  data  entered  into  an 
agreement  with  ooe  Cro<^<da  for  tlie  pur- 
chase by  exdbange  of  a  farm  of  40  acres  in 
St  Clair  county  which  he  desired  to  sell  or 
exchange.  On  the  said  17th  of  June,  1817. 
which  was  Sunday,  the  two  real  estate 
agents  took  plaintiffs  to  the  farm  in  ques- 
tion for  tlie  purpose  of  exiilbiting  it  to  them. 
It  is  ondigpated  that  on  this  trip,  wbietk 
was  made  by  automobile,  the  agents  took 
along  a  quart  of  whisky  which  was  consum- 
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ed  by  tlieinselTeB  and  plaintUf  BansU  dur- 
ing tbe  afternoon.  A  rery  snperfidal  ex< 
amlnatlon  of  the  farm  seems  to  bare  b«en 
made  by  plaintiffs  that  day.  Setomlng  to 
Detroit  ratber  late  Snnday  evening,  tbe 
agents  left  plaintlCs  at  tbeir  borne,  then 
went  for  def aidant  Mlcbalski,  wbo  up  ta 
that  time  bad  bad  no  acquaintance  witb 
plaintiffs.  It  was  represented  to  plaintiffs 
that  tbe  farm,  together  with  some  little  per- 
sonal property,  was  wortb  tbe  sum  of  $4,- 
SOO,  and  tbat  tbere  was  tben  owing,  but  not 
due,  on  tbe  land  contract  corering  tbe  same, 
tbe  sum  of  «2,000.  Plaintiff  Teofll  Banski 
and  defendant  discussed  tbe  question  of  ex- 
change for  several  hours  Sunday  evening, 
and  ultimately  '  reached  -  an  agreement  for 
an  exdiange,  by  tbe  terms  of  wbi(^  defend* 
ant  was  to  pay  plaintiff  tbe  sum  of  9160  as 
dlfferenae.  Tbe  sum  of  .$50  was  paid  tbat 
night,  but  was  immediately  turned  over  to 
tbe  agents  as  their  commission  from  plain- 
tiffs. Three  days  later,  on  Wednesday,  the 
SOth  of  June,  plaintiff  Teofll  Banski  taking 
tbe  contract  for  his  house  and  lota,  duly  as- 
signed to  defendant,  accompanied  Mlcbal- 
ski, Crocbola,  and  a  notary  public  named 
Gaffke.  wbo  acted  as  Interpreter,  to  the  vil- 
lage of  Richmond  near  tbe  farm  in  qnestiaa, 
where,  in  tbe  village  bank,  after  some  de- 
lay, plaintiff  delivered  to  defendant  tbe  as- 
signment of  his  bouse  and  lots  and  received 
an  assignment  of  the  contract  covering  the 
farm  and  a  bill  of  sale  of  the  personal  prop- 
erty thereon.  After  tbe  transaction  was 
completed,  tbe  parties  drove  to  tbe  farm, 
where  plaintiff  made  an  arrangement  with  a 
man  living  on  an  adjoining  farm  to  look  aft- 
er the  personal  property  until  he  should 
come  out  to  take  possession  thereof.  All  the 
parties  to  tbe  transaction  are  Poles.  Prior 
to  entering  into  tbe  contract  of  exchange, 
plaintiffs  seem  to  have  had  no  advice  and 
were  apparently  ignorant  as  to  farm  values. 
Within  two  days  after  the  conclusion  of  tbe 
deal,  plaintiff  went  to  tbe  farm  in  question 
and,  making  inquiries  in  tbe  neighborhoodi 
claims  to  have  discovered  tbat  the  farm  was 
worth  only  about  one-half  tbe  sum  at  which 
it  bad  been  valued  in  tbe  trade.  He  sought 
tbe  advice  of  counsel  and  immediately  or  on 
July  13,  1917,  made  a  formal  tender  to  de- 
fendant of  tbe  sum  of  ?290,  represented  by 
$250  cash  paid  by  defendant  to  him  and  $40, 
the  value  of  a  horse  which  had  In  tbe  mean- 
time died,  together  with  a  reassignment  of 
tbe  contract  for  tbe  farm  and  a  bill  of  sale 
of  tbe  personal  property  thereon,  and  de- 


manded from  defendant  a  return  of  tbe  con- 
tract cairerkig  bis  bouse  and  lots.  This  was 
refused  by  defendant,  and  the  next  day, 
July  14,  1918,  he  filed  bis  bill  of  complaint 
herein,  praying  tbat  said  assignment  from 
plaintiff  to  defendant  be  set  aside  upon 
the  ground  of  fraud.  Having  repudiated  the 
transaction,  plaintiff  paid  no  farther  attoi- 
tlon  to  the  farm  in  questicm,  and  defendant, 
Inaistliig  upon  his  rights  under  the  exchange 
contract,  refused  to  take  the  farm  back.  Un- 
der these  drcnmstances,  tbe  owner  of  tbe 
legal  title  to  the  farm  took  tbe  personal 
property  thereon  to  satisfy  "payments  which 
were  due  for  taxes  and  stuff,"  and  on  tbe 
28d  day  of  July,  1917,  resold  the  farm  to  onai 
Prokoplk  for  $2,800.  Defendant  on  cross- 
examination  testified: 

"Q.  Aad  yon  admit  now  there  was  $600  or 
$800  that  oaght  to  have  been  paid  when  Banski 
got  it?  A.  Bix  or  nine  hundred  was  supposed 
to  pay  before.  My  understanding  was  it  I 
take  die  farm  I  pay  that  and  went  to  see  Mr. 
Karp  and  have  a  talk  with  him.    •    •    * 

"Q.  Did  you  know  how  much  was  past  due? 
A.  Past  due,  as  I  said  tbere  was  sis  to  nine 
hundred. 

"Q.  And  yon  told  him  tbere  was  not  more- 
than  $100  T    A.  I  did  not    IMd  I  answer  tbat 
question  three  tlmea  already^' 

While  the  record  la  not  very  clear,  tbe 
witnesses  for  tbe  most  part  testifying 
through  an  interpreter,  we  tliink  it  fairly 
appears  tbat  the  plalntiffjg  were  led  to  be- 
lieve that  tbe  balance  upon  tbe  contract  was 
not  to  exceed  $2,000  and  tbat  tbere  was  notb> 
ing  past  due  thereon.  This  misrepresenta- 
tion of  fact  is  quite  independent  of  any  al- 
leged misrepresentation  as  to  value  and 
was  certainly  material.  We  are  favored 
with  no  opinion  from  the  learned  trial  judge 
who  bMurd  and  saw  tbe  witneeses;  but,  from 
a  careful  perusal  of  tbe  record,  we  are  satta- 
fled  that  plalntUte  were  Induced  to  conanm- 
mate  tbe  transaction  In  qneMlon  through 
fraudulent  representations  made  by  or  on 
behalf  of  defendant.  Plaintiffs  acted  sea- 
sonably in  repudiating  tbe  contract,  tender- 
ing tbe  propMty  tfaey  bad  re«dved,  and  de- 
manding a  return  of  their  own.  Tbe  fact 
that  defendant  has  lost  tbe  farm  throu^ 
tbe  action  of  the  original  owner  Is  of  no 
importance.  Tender  to  him  was  made  ten 
days  prior  to  the  resale  of  the  farm  by  tbe 
owner,  and  be  conld.  readily  have  ^protected 
hlmiwlf  bad  be  so  desired. 

Tbe  decree  is  afflrmed. 
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THIEDBMANN   t.   MICHIGAN  STATE 

BOARD  OF  DBNTAI.  EXAMINERS. 

(No.  128.) 

(Supreme  Court  of  Michigan.    Dec  27,  1918.) 

1.  Phtbioians  and  Sttboeoits  ^s34  —  Dbit- 

TIST8— ReOTTI.ATION— POWXBS      OT      DSSTAX, 

Examinees. 
Under  Pub.  Acts  190T,  No.  338,  as  amended 
b7  Pub.  Acts  1913,  No.  338,  the  state  board  of 
dental  examiners  bas  power  to  make  reasonable 
rules  and  regulations  in  regard  to  the  examina- 
tion of  an  applicant  for  a  license  to  practice 
dentistry  within  the  state. 

2.  Phtsioians  and  Sxtbobons  ^=95(2)— Dbr- 
TI8TS— Admission  to  Pbactice— Rules. 

Rules  of  state  board  of  dental  examiners 
requiring  applicants  for  admission  to  practice 
dentistry  to  secure  a  general  average  flff  75  per 
cent,  in  examination,  and  stating  that  in  prac- 
tical operative,  and  in  practical  prosthetic  and 
crown  work,  if  the  applicant  falls  below  76  per 
cent,  he  shall  fail  to  pass,  but  may  be  re- 
examined at  the  next  examination,  are  reason- 
able. 

3.  Mandamus  «=>1(54(4)— Pleading— Retobn 
.    — Pbesumftions. 

Where  applicant  for  admission  to  practice 
dentistry  brought  mandamus  to  compel  his  ad- 
mission, and  return  of  board  stated  that  he  had 
failed  to  pass  the  examination,  and  he  filed  no 
plea,  the  statement  in  the  return  must  be  taken 
as  tnie,  under  Judicature  Act,  e.  36,  |  4. 

Original  proceeding  In  mandamns  by  Wil- 
liam L.  Thledemann  against  the  Michigan 
State  Board  of  Dental  Ebcaminers.  WMt  de- 
nied: 

Argued  before  OSTRANDER,  a  J.,,  and 
BIRD,  MOORE,  STEERB,  BROOKE,  FEL- 
LOWS, STONE,  and  KTJHN.  JJ, 

Charles  O.  Turner,  of  Grand  Rai^ds,  tar 
relator. 

Alex  J.  Oroesbeclc,  Atty.  Gen.  (Wm.  K. 
Clnte,  of  Grand  Rapids,  of  counsel),  toe  le- 
qDondent 

STONE,  J.  Relator  presented  his  petitimi, 
sworn  to  on  May  3,  1818,  to  this  court,  pray- 
ing that  a  writ  of  mandamus  might  hssue, 
directed  to  the  Michigan  State  Board  of 
Dental  Ejxaminers  commanding  that  board 
to  cause  a  license  to  be  issued  to  said  peti- 
tioner, under  Act  No.  838  of  the  PubUc  Acts 
of  190T,  as  am^ided  by  Act  No.  "^38  of  the 
Public  Acts  of  1813,  to  practice  dentistry  In 
this  state.  In  his  petition  to  this  court,  re- 
lator represented  that  he  was  a  graduate  of 
the  Marquette  University,  dental  d^artment, 
nnd  was  graduated  in  the  class  of  May  1, 
1905,  and  received  his  diploma  to  practice 
dental  surgery ;  that  said  Marquette  Universi- 
ty is  a  reputable  dental  college  duly  organiz- 
ed under  tlie  laws  of  the  state  of  Wisconsin ; 
that  under  said  license  he  practiced  den- 


tistry and  dental  surgery  in  a  number  o£ 
towns  and  cities  in  Wisconsin;  tliat  in  the 
fall  of  1017,  desiring  to  locate  and  practice 
his  profession  in  this  stete,  he  made  an  ap- 
plication, under  the  provisions  of  the  stat- 
ute above  referred  to,  to  be  licensed  and 
registered  by  the  respondent  board,  and  for 
an  examinatioa  as  to  his  proficiency  in  his 
professimi,  and  that,  acting  under  section  5 
of  the  act  above  spectfled,  he  filed  an  appli- 
cation in  writing  supported'  by  an  affidavit, 
stating  the  facts  which  entitled  him  to  sacb 
examination,  and  tbat  lief  ore  taking  sncta. 
ezomtnatlon  he  presented  to  said  board  his 
diploma  and  license  from  said  university  and 
the  stete  of  Wlscoadn,  for  verification  as  to 
genuineness;  that  he  paid  the  legal  fee  of 
$20,  and  presented  himself  for  examination 
to  tlie  respondent,  at  the  first  regular  meet- 
ing for  examination,  after  Ids  application 
had  been  made,  as  provided  by  law. 

In  nnd  by  his  petition,  r^tor  further  rep- 
resente  that  he  was  examined  by  the  respond- 
ent, upon  the  subjects  Included  In  sectlcm  5 
of  the  act  above  referred  to,  said  examina- 
tion being  practical,  and  oral,  both,  and  that 
he  successfully  passed  tbe  examination  re- 
quired of  him  by  the  respondent,  but  that 
he  has  never  received  Ills  license  to  practice 
dental  surgery  In  this  stete  from  said  board, 
nnd  that  said  board  now  refuses  to  give  tbe 
same  to  him. 

After  steting  that  he  is  a  person  of  good 
moral  character,  rdator  reiterates  that  he 
successfully  passed  such  examination,  and 
was  entitled  to  receive  sudi  license,  and  that 
respondent  refuses  to  state  why  the  same  Is 
withheld;  and  he  states  that  respondent  at 
no  time  has  denied  that  he  passed  the  re- 
quired examination. 

The  petition  then  sete  forth  an  extended 
correspondence  between  the  attorney  of  the 
relator  and  the  secretary  of  the  respondent, 
whldi  in  our  view  of  the  case,  as  Aown  by 
this  record,  it  is  not  necessary  to  consider. 

An  order  to  show  cause  why  the  writ  of 
mandamus  should  not  issue  was  made,  and 
the  respondent  board  has  made  return  and 
answer  thereto.  In  Its  return  the  respond«t 
board,  among  other  things,  says: 

"Answering  paragraph  5  (unnuml>ered),  re- 
Vondent  says:  That  relator  took  the  examina- 
tioa  before  respondent  board  in  practical  dental 
work  as  provided  might  be  done  in  such  cases 
by  said  reciprocity  contract  hereinbefore  set 
forth.  Such  examination  consisted  of  clinical 
and  practical  work  on  tbe  subjects  of:  (a)  Fill- 
ing; (b)  crown;  (c)  plate.  That  the  rules  and 
practice  of  said  respondent  board  fixed  a  stand- 
ard upon  a  scale  ot  1(N)  points  perfect  in  mark- 
ing all  applicants  taking  such  examinations,  and 
the  standard  upon  each  of  those  three  subjecta 
which  must  have  been  attained  by  the  relator  as 
applicant  for  a  Michigan  license  in  order  to  pass 
the  examination  was  75  points.  That  if  he 
fell  below  that  standard  on  any  one  of  the  three 
subjecta,  he  failed  and  was  in  no  event  entitled 
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to  a  license.  That  said  roles  are  imiform  and 
apply  alike  to  all  applicants  under  said  ledproc- 
ity  contract  That  on  the  examination  before 
respondent  board  which  relator  applied  foe  and 
took  in  November,  1917,  his  standings  were  as 
follows:  On  fllling,  70  jiointa;  m  crown,  77 
points;  on  plate,  70  points;  and  which  results 
were  entered  npon  the  official  records  of  this 
board  and  are  a  part  thereof.  That  his  degree 
of  proficiency  and  tedmical  skill  attained  in 
dentistry,  as  shown  by  his  examination,  was  not 
snffident,  according  to  the  oniform  standard 
set  by  respondent  board  in  such  cases,  to  en- 
title him  to  a  license  to  practice  dentistry  in 
Michigan,  and  he  failed  to  pass  the  examination. 
That  his  case  on  said  examination  was  dealt 
with  and  decided  by  the  same  methods  and  uni- 
form rules  which  apply  to  every  other  applicant 
similarly  situated.  That  by  reason  of  his  fail- 
ure to  pass  his  examination  on  two  of  the  fore- 
going subjects,  said  applicant  is  and  was  not 
entitled  to  a  dentist's  license  to  practice  nnder 
the  laws  of  the  state  of  Michigan.  The  appli- 
cable rules  then  and  now  in  force  provided  as 
follows: 

"  'Bule  16^  Applicants  taking  the  examina- 
tion under  the  terms  of  reciprocal  contracts 
witb  other  states  will  be  required  to  take  the 
examinations  in  practical  work  only.' 

"  'Rule  18.  In  the  theoretical  work  of  the 
examination  the  applicant  must  have  a  general 
average  of  seventy-five  per  cent.  In  practical 
operative,  and  in  practical  prosthetic  and  crown 
work,  if  the  applicant  falls  below  seventy-five 
per  cent,  he  shall  fail  to  pass;  but  he  may  be 
re-examined  on  that  in  which  be  failed  at  the 
next  regular  examination.' 

"Bespondent  therefore,  tor  the  reasons  and 
facts  herein  set  forth,  says  that  relator  is  not 
entitled  to  a  license  to  practice  dentistry  or 
dental  surgery  in  Michigan." 

Section  2  of  the  act  above  referred  to  gives 
the  said  board  power  "to  make  by-laws  and 
necessary  resulatlong  for  the  lulfillment  of 
their  duties  under  thia  act" 

In  the  course  of  the  correspondence  be- 
tween relator's  attorney  and  the  secretary 
of  the  respondent,  as  appears  by  petition  of 
the  relator,  and  under  date  of  February  20, 
1918,  the  secretary  wrote  said  attorney  as 
follows : 

"I  have  to  suggest  that  it  appears  that  you 
have  been  misinformed  concerning  this  board 
having  informed  Dr.  Thiedemann  that  iie  had 
successfully  passed  the  Michigan  State  Board 
of  Dental  Bxaminers. 

"Entirely  aside  from  the  question,  however, 
we  believe  that  we  are  fully  prepared  to  show 
why  the  doctor  may  not  be  given  his  license 
to  practice  dentistry  in  this  state  at  this  time. 
I  do  not  recall  at  this  moment  the  standings  of 
the  doctor,  but  whatever  percentages  he  earned 
in  the  examination  wUl  be  found  upon  the  rec- 
ords properly  placed  to  his  credit. 

"I  have  the  honor  to  refer  you,  for  all  further 
correspondence  in  the  matter,  to  Dr.  B.  S. 
Sutherland,  the  new  Secretary,  of  Owosso, 
Mich." 

Under  date  of  Marcli  4,  1&18,  appears  the 
following  letter  from  Dr.  Sutherland,  the 
secretary,  addressed  to  the  attorney  of  the 
relator: ' 


"Dear  Sir:  Tour  recent  letter  regarding  Dr. 
W.  Ia  Thiedemann  at  hand  and  contents  noted. 
I  do  not  know,  nor  can  I  understand,  just  what 
contention  Dr.  Thiedemann  is  making  or  what 
inference  you  draw  from  the  letters  you  men- 
tion. But  permit  me  to  say  in  all  kindness  that 
the  records  now  in  my  hands  do  not  show  that 
be  successfully  passed  this  board. 

"Yours  very  truly,        B.  S.  Sutherland." 

These  facts  must  have  been  known  to  re- 
lator two  months  before  he  filed  his  petition 
here. 

Section  6750,  CompUed  Laws  of  1915,  be- 
ing section  3  oj^  the  said  act  as  amended, 
reads  In  part  as  follows : 

"All  persons  who  desire  to  begin  the  practice 
of  dentistry  in  this  state  after  the  passage  of 
this  act,  and  who  shall  have  a  license  from  the 
dental  board  of  another  state,  requiring  prdimi- 
nary  education  before  examination  for  lioense 
equal  to  the  standard  required  of  applicants  for 
examination  for  registration  in  this  state,  or 
who  shall  have  received  a  diploma  from  the 
faculty  of  some  reputable  dental  college  duly 
organized  under  the  laws  of  this  or  any  other 
state  of  the  United  States,  or  of  any  other  coun- 
try, shall  have  the  right  to  apply  to  the  Dental 
Board  of  this  state  for  examination  as  to  their 
proficiency;  and  all  snccessful  applicants  shall 
be  licensed  and  registered  by  said  Dental 
Board." 

CI ,  2]  There  can,  we  think,  ^  no  qnestlon 
of  the  power  of  the  board  to  make  reasonable 
roles  and  regulations  In  regard  to  suc^  ex- 
amination. And  there  can  be  no  question 
as  to  the  reasonableness  Of  fhe  mlee  here 
referred  to. 

An  examination  of  this  recMd  shows  that 
there  was  no  plea  filed  to  the  letam  or  an- 
swer of  the  respondent  board.  Section  -4  of 
chapter  3d  of  the  Judicature  Act,  relating 
to  mandamus  proceedings,  reads  as  follows: 

"Whenever  a  return  shall  be  made  to  any 
such  writ,  the  person  prosecuting  the  same  may 
plead  to  all,  or  any  of  the  material  facts  con- 
tained in  said  return;  and  such  issue  of  fact 
thus  joined,  shall  be  determined  as  in  other 
cases:  Provided,  that  all  material  facts  stated 
in  said  return,  that  are  not  q>ecifieally  denied 
by  plea,  afaall  be  taken  as  admitted  to  be  tr««. 
In  case  no  plea  is  filed  to  such  return,  the  cause 
shall  stand  for  hearing  upon  the  petition  and 
return."     Pub.  Acts  1916^  No.  314. 

It  has  been  frequently  held  that,  in  a  c^se 
heard  on  petition  and  answer,  the  averments 
in  the  respondent's  answer  must  be  taken  as 
tnie.  In  the  absence  of  a  plea.  Railroad  Com- 
mission v..  Detroit,  etc.,  B.  Oo.,  192  Mich. 
426-488,  158  N.  W.  1048;  AldersoQ  v.  Clr- 
cult  Judge,  178  MIA.  606-610,  189  N.  W.  868. 

[3]  There  can.  In  our  opinion,  be  no  ques- 
tion as  to  the  conclusiveness  of  the  return  of 
the  respondent  board,  upon  the  question  of 
the  relator  having  failed  to  pass  a  success- 
ful examination.  This  Is  suffidrat  to  dis- 
pose of  the  case.  .     , 

The  writ  is  therefore  denied,  with  costs. 
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OARLISIiD  ▼.  DUNLAP  at  bL    (Na  02.) 
(Supreme  Court  of  Bflchiean.    Deo.  27,  191&) 

1.  MOKTOAOKS    «s>fi29(e)— FOBBOU>SDBB— lN< 
ADEQUACY  OF  PBICB. 

Inadequacy  of  price  for  which  mortcaged 
premises  were  lold  on  foredosore  cannot  vi- 
tiate sale  othrawise  fair  and  legal. 

■2.   MOBTQAQES  €=3529(10)— FOBECLOSUKE— 

Fkaud  ob  iBBBairLABnT— Evidence. 
In  mortgagor's  suit  to  v<dd  foreclosure  pro- 
ceedings, evidence  h^d  not  to  suggest  any 
fraud,  mistake,  onfaimess,  or  irregularity  in 
the  foreclosure,  so  that  plaintiff  could  not  pre- 
vail on  account  of  inadequacy  of  priceu 

AK)eal  from  Circuit  Court,  Wayne  Coun- 
ty, In  Chancery;  Charles  B.  ColUagwood, 
Judge. 

Suit  by  Jessie  Oarlisle  against  Mary  B. 
Dunlap  and  others.  BVom  decree  dismissing 
the  bill,  plaintiff  appeals.    AfiOrmed. 

Argued  before  OSTRANBBOEt,  a  J^  and 
BIBD,  MOORE;  STEBRE,  BEUX>KB>  FELr 
LOWS,  STONE,  and  EUHN,  JJ. 

Thomas  W.  Payne,  of  Detroit  (George  W. 
Coomer,  of  Wyandotte,  of  counsel),  for  ap- 
pellant 

William  E.  Bauble,  of  Detroit,  for  appel- 
lees. 

OSTBANDER,  O.  J.  The  plaintiff  borrow- 
ed $172.60,  and  to  secure  its  payment  execut- 
ed a  second  mortgage  upon  certain  real  es- 
tate in  Detroit  to  Mary  EL  Dualap,  as  well 
as  «  promissory  note,  bearing  interest  at 
4  per  cent  per  annum,  payable  monthly,  due 
niuQ  months  after  date.  This  was  on  May 
26,  1914.  She  paid  various  sums,  amounting 
in  the  aggregate  to  $75:  September  1,  1914, 
WO;  April  16,  1915,  $10;  May  7,  1915,  $5. 
The  property  mortgaged  is  familiarly  known 
as  No.  479  Military  avenue,  and  was  leased 
by  the  plaintiff  to  a  tenant  or  tenants  at  a 
monthly  rental.  The  first  mortgage  upon 
the  property  was  for  the  sum  of  $1,700  and 
was  held  by  the  Wayne  County  &  Home  Sav- 
ings Bank  of  Detroit 

In  paragraphs  5,  6,  and  7  of  the  bill  it  is 
diarged,  and  is  admitted  in  the  answers: 

"That  on,  to  wit,  the  18th  day  of  Septem- 
ber, 1915,  said  Mary  B.  Dunlap  caused  a  no- 
tice to  be  published  in  the  'Detroit  0)urler'  that 
default  had  been  made  in  the  payment  of  said 
mortgage  by  your  oratrix,  and  there  was  due 
and  owing  on  account  thereof  the  sum  of  $106.- 
41,  and  that  pursuant  to  the  power  of  sale  con- 
tained in  said  mortgage,  the  said  premise*  were 
to  be  sold  to  the  highest  bidder  on  the  23d  day 
of  December,  1015,  at  the  southerly  or  Congress 
street  entrance  of  the  Wayne  county  building 
in  said  city  of  Detroit,  pursuant  to  ilie  statute 
in  such  case  made  and  provided. 

"9.  That  pursuant  to  said  notice,  flie  Aerifl 


of  said  county  did  offer  said  prsmiaes  for  sals 
at  said  time  and  place,  and  did  sell  the  same  to 
Donald  D.  Williams  toe  the  sum  of  $147.06. 
and  did  execute  the  usual  sherilTs  deed  there- 
for. 

"7.  That  afterwards  on,  to  wit  the  6th  day 
of  January,  1916,  said  shetitTs  deed,  together 
with  the  evidence  of  sale,  was  recorded  in  the 
office  of  the  register  of  deeds  for  said  Wayne 
county,  inirsuant  to  tlie  statute  in  sneh  case 
made  and  provided,  in  Liber  1082  of  Deeds,  on 
page  136,  to  which  tor  sweater  certainty  your 
oratrix  begs  leave  to  refer." 

It  Is  further  charged  (paragraph  9  of  the 
bill)  that  the  sheriff's  deed  and  said  fore- 
closure proceedings  are  wholly  void,  bat  no 
reason  for  this  charge  is  given,  unless  we 
infer  that  the  reason  is  given  in  the  preced- 
ing paragraph  of  the  bill,  in  whidi  It  Is 
charged  that  Mary  E.  Donlap  was  not  the 
owner  of  the  mortgage  on  September  18, 1915. 
but  had  theretofore  assigned  it  to  another, 
who  had  in  turn  assigned  an  interest  to  still 
another  person. 

It  Is  charged  that  plaintiff  has  tendered 
and  offered  to  pay  the  full  amount  of  tlie 
debt,  which  offer  was  refused.  It  is  prayed 
that  a  decree  be  made  that  the  said  foreclos- 
ure proceedings  are  void,  that  plaintiff  be 
I>ermitted  to  deposit  with  the  court  the 
amount  due  and  owing  on  account  of  the  note 
and  mortgage,  and  that  the  mortgage  be  dig- 
diarged.  The  bill  was  filed  Febmary  8, 1917, 
and  is  verified.  The  causa  came  on  to  be 
heard  June  27,  1917. 

The  testimony  being  concluded,  the  learn- 
ed trial  Judge  said: 

"The  eqnitiM  are  all  with  Mrs.  Carlisle.  If 
there  is  any  way  in  which  I  can  give  her  a  deed 
to  this  property,  I  am  going  to  do  it,  and,  if  I 
cannot  do  it  I  shall  have  to  sostaia  the  sale.?' 

On  October  24,  1917,  a  decree  was  entered 
dismissing  the  bill.  Dated  December  1,  1917, 
filed  December  6,  1917,  an  order  was  made 
staying  proceedings  pending  an  appeal.  Dat- 
ed the  same  day  and  filed  December  3,  1917. 
plaintiff  claimed  an  appeal,  notice  of  which 
was  given  to  solicitors  for  the  defendants, 
if  it  was  given  at  all  (there  Is  no  evidence  of 
its  service  in  the  record),  May  2,  1918,  or  at 
about  tl»t  time,  with  notice,  also,  of  the  fil- 
ing of  a  bond  on  May  2,  1918.  Later,  on  ap- 
plication to  the  Supreme  Court,  time  for  tak- 
ing an  aK>e«iI  was  eztoided  to  July  1,  1918. 
The  case  was  settled  and  signed  June  8, 191S. 

In  this  court  plaintiff  rests  her  right  to  a 
decree  permitting  her  to  redeem  the  prem- 
ises upon  grounds  stated  In  the  brief  as  fol- 
lows: 

"First  Th»  inadequacy  of  the  consideration 
for  which  the  mortgaged  premises  were  uoU. 

"Second.  The  method  pursued  in  conducting 
the  foreclosure  proceedings,  and  in  not  notify- 
ing plalntiflf  that  proceedings  to  foreclose  the 
mortgage  were  pending,  to  as  to  afford  her  on 
opportmity  to  pay  and  discharge  tite  nMMtgage. 
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"ndid.  The  power  <d  a  oonrt  of  equity  to 
grant  relief  against  forfeitores. 

"Fourth.  The  right  of  redemption  from  fore- 
closures in  general,  and  the  time  in  which  pror 
ceedings  therefor  may  be  instituted." 

[1]  This  presents  a  single  gronnd,  which  Is 
the  Inadequacy  of  the  sum  bid  for  the  prop- 
erty at  the  forecl<)sure  sale,  and  this  ^ound 
Is  .not  asserted  In  the  bill  of  complaint  At 
the  hearing,  the  testimony  for  plaintiff  being 
codclnded,  counsel  for  plaintiff  was  asked  by 
the  coyrt:  "On  what  ground,  Mr.  Payne,  are 
you  seeking  to  have  this  set  aside?"  and  he 
replied,  "On  the  ground  that  Mrs.  Carlisle 
had  not  received  notice."  Assuming  that  the 
bill  may  be  ordered  to  be  amended  In  this 
court  so  as  to  assert  the  ground  for  relief 
now  relied  upon,  and  any  other  ground  which 
the  testimony  has  disclosed,  we  are,  In  ex- 
amining the  first  proposition,  confronted  with 
the  rule  that  Inadequacy  of  price  cannot  viti- 
ate such  a  sale.  If  otherwise  fair  and  regular. 
The  reason  for  the  rale  Is  stated  clearly  by 
Mr.  Justice  Campbell  In  Cameron  v.  Adams, 
31  Mich.  426,  428.    He  fsald: 

"If  the  sale  had  been  made  under  the  decree 
of  a  court,  the  authorities  cited  on  the  argu- 
ment would  bear  very  strongly  in  favor  of  re- 
lieving complainant.  Courts  of  equity  have 
large  powers  for  relief  against  the  consequences 
of  inevitable  accident  in  private  dealings,  and 
may  doubtless  ccmtrol  their  own  ptoceia  and 
decrees  to  that  end.  But  we  think  there  is  no 
such  power  to  relieve  against  statntory  for- 
feitures. Where  a  valid  legislative  act  has  de- 
termined the  conditions  on  which  rights  shall 
vest  or  be  forfeited,  and  there  has  been  no  fraud 
in  conducting  the  legal  measures,  no  court  can 
interpose  conditions  or  qualiflcationB  in  viola- 
tion Of  the  Btatnte.  The  parties  have  a  right 
to  stand  upon  the  terms  of  the  law.  ThiB  prln 
cdple  has  not  beoi  open  to  controversy,  and  ia 
familiar  and  elementary." 

[2]  It  Is  not  now  contended  that  this  sale 
was  not  fair  and  regular.  If  we  were  to  go 
farther  and  to  examine  the  facts  disclosed, 
it  would  appear  that  plaintiff  had  a  home 
and  address  at  470  Military  avenue,  and  that 
it  was  the  address  she  gave  to  the  Agrent  of 
the  mortgagee  when  she  borrowed  the  money. 
It  would  ITurther  appear  that  as  early  as 
March  17,  1915,  a  letter  addressed  as  above 
was  written  and  sent  to  plaintiff,  informing 
her  that  the  mortgagee  had  placed  the  note 
given  with  the  mortgage  in  the  hands  of  at- 
torneys for  collection  with  Instructions  to 
foreclose  the  mortgage  immediately  and  that 
the  matter  would  be  held  until  Monday, 
Mardt  22,  1915.  On  April  1,  1916,  plalnUfl 
by  letter  excused  herself  for  not  calling  upon 
the  attorneys.  On  April  10, 1915,  they  wrote 
to  her  to  the  effect  that  they  would  hold  the 
matter  until  the  15th  Instant,  when,  not  hav- 
ing beard  from  her,  they  should  Institute 
proceedings,  PUlntiff  then  paid  $10  on  the 
debt — she  left  the  money  at  the  office  of  the 
attomeya,  who  acknowledged  receipt  oC  It  la 


writing  and  said  they  diould  expect  at  least 
$10  on  the  let  and  15tb  of  eoA  moaUi  nntll 
the  debt  was  paid.  Under  date  May  12, 
1915,  plaintiff  wrote  that  she  had  been  very 
sick: 

"I  don't  know  what  to  say  about  the  payment 
I  promised  to  pay.  I  do  wish  you  could  stand 
that  lady  off  for  a  while  until  I  get  the  neces- 
saries straightened  up.  I'm  not  going  to  be 
so  poor  all  the  time  end  I'll  make  it  all  right 
with  you.  Fix  it  up  some  way  and  just  so  soon 
as  get  aronnd  to  it,  I'll  call  to  your  office. 
Trusting  everything  will  prove  oat  all  right,  I 
remain." 

Recdpt  of  this  letter  was  acknowledged, 
and  it  was  said  in  the  letter  that  a  payment 
of  $15  on  or  before  June  1,  1915,  was  ex- 
pected and.  If  not  made,  foreclosure  would 
be  begun  on  that  date.  FoUowlog  thja,  let- 
ters were  written  and  fl«it  to  ber  Angiwt  3, 
Sflptonber  1,  December  80,  1916.  In  the  let- 
ter last  mentioned,  she  was  notified  that  on 
December  23,  1015,  the  premises  were  sold 
by  the  sheriff  under  the  power  of  sale  in  the 
mortgage,  notice  ot  the  sale  having  been  pub- 
lished In  the  Detroit  Courier ;  that  the  prem- 
ises were  sold  for  $147.00 ;  that  she  might  re; 
deem  by  paying  that  amount  to  the  register 
of  deeds,  otherwise,  etc.  On  January  8, 1917, 
plaintiff  having  done  nothing  in  the  premises, 
a  letter  was  addressed  to  her  tenant,  notlfy- 
in;g  him  to  vacate  the  premlsea  Again, 
on  January  25,  February  3,  and  February 
20,  1017,  letters  were  written  to  the  said 
tenant,  arrangement  having  been  made  with 
him  to  pay  rent  at  $30  per  month.  In  Jan- 
uary, 1917,  suit  was  instituted  before  a  cir- 
cuit court  commissioner  to  obtain  restitution 
of  the  premises.  Plaintiff  and  her  tenant 
were  both  summoned.  Plaintiff  has  never 
made  a  tender  of  the  amount  due  upon  the 
mortgage  or  of  the  amount  for  which  the 
premises  were  sold.  She  testified  that  she 
had  never  received  some  of  the  letters  which 
are  above  referred  to,  and  her  tenant  testi- 
fied that  they  had  not  beei  delivered  at  479 
Military  avenue.  Bnt  the  testimony  on  the 
part  of  defendants  is  that  each  letter  was 
addressed  as  above  stat&;  that  the  envel- 
opes bore  the  return  card  of  the  oflSee  from 
which  they  were  sent ;  that  they  were  mail- 
ed in  due  course,  and  were  not  returned.  We 
may  say,  therefore,  there  is  no  evidence  of 
fraud,  mistake,  unfairness,  or  irregularity. 
On  the  other  hand,  money  has  been  expended 
upon  the  property  by  the  purchaser  at  the 
sale,  taxes  and  the  Interest  on  the  first 
mortgage  have  been  paid.  Repeating  the 
language  of  Mr.  Justice  Campbell; 

"Where  a  valid  legislative  act  has  determined 
the  conditions  on  which  rights  shall  vest  or  be 
forfeited,  and  there  has  been  no  fraud  in  con- 
ducting the  legal  meosares,  no  court  can  inter- 
pose conditions  or  -qualificatioos  in  violation  of 
tlve  statute.  The  parties  have  a  right  to  stand 
upon  the  terms  of  the  law.    •    •    • 

"The  case  is  OM  of  mneh  faardsbip,  aB4  it  i» 
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mach  to  be  regretted  that  the  eomplainants  have 
been  deprived  of  their  estate  bj  the  rigorous  ef- 
fect of  proWsioiiB  which  take  no  aooonnt  of 
misfortunes.  But  courts  of  equity  cannot  as- 
sume any  censorship  to  condemn  parties  for  do- 
ing what  the  courts  cannot  prevent.  They  can 
only  redress  wrongs  within  their  jarisdietion." 

The  decree  must  be  affirmed,  with  costs  to 
appellees. 


MISNER  V.  STANGB  et  al.    LILLIB  ▼.  MIS- 

NEiR  et  al.    WEGNEB  v.  STANCE  et  aL 

(No.  145.) 

(Supreme  Court  of  Michigan.     Dec.  27,  1918.) 

1.  APFBAL    AlTD    EbBOB     «S>865— DlSIOBSAI.— 

Tim  or  Motion. 
Failure  to  move  to  dismiss  an  appeal  not 
taken  in  season  will  be  deemed  waiver  of  sod) 
inegulority. 

2.  BqTJTTT    «=s>20— Lien— Validitt. 

Liens  on  land  decreed  by  judgment  from 
which  no  appeal  has  been  taken  and  rendered 
by  court  having  jurisdiction  are  valid. 

8.  Vesdob  and  Pubchaseb    €=3^44  —  Bona 
ridk  pubchasb — notice   of  assumption — 
Evidence— Liens. 
Evidence  ieM  to  show  that  land  purchaser 
had  knowledge  of  liens  on  land  at  time  of  pur- 
chase. 

4.  Attobnet  and  Cuknt  «=>184  —  Attob- 
net's  Lien— Alimokt  Decree— Priobitt. 
Where  attorney  for  defendant  In  divorce 
action  purcha.ied  from  plaintiff  the  alimony  de- 
cree rendered,  which  was  made  a  lien  on  de- 
fendant's land,  his  claim  against  defendant  for 
attorney's  fees  was  not  a  concurrent  lien  with 
that  purchased  from  plaintiff. 

Appeal  from  Circuit  Court,  Ottawa  Coun- 
ty, In  (Thnncery;   Orlen  S.  Cross,  Judge. 

Consolidated  actions  by  Charles  E.  Mlsner 
against  Claus  H.  Stange  and  others,  by  Wal- 
ter I.  Llllie  against  Charles  E.  Mlsner  and 
others,  and  by  Anna  Wegner  against  Claus 
H.  Stange  and  others.  From  decree  render- 
ed, Walter  I.  LlUle  and  Anna  Wegner  appeal. 
Affirmed  as  modi  fled. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD.  STKERB,  BROOKE,  FELLOWS, 
STONE,  and  KtJHN,  JJ. 

Charles  E.  Mlsner,  of  Orand  Haven,  In 
pro.  per. 

Leo  C.  LUlle,  of  Grand  Haven,  for  liUle. 

Soule  &  Soule,  of  Grand  Haven,  for  Weg- 
ner. 

BIRD,  J.  This  controversy,  with  Its  vari- 
ety of  angles,  is  the  outgrowth  of  a  desire 
upon  the  part  of  Claus  H.  Stange  to  take 
ante  himself  many  wives  and  to  their  per- 


sisteDcy  In  employing  counsel  to  fight  for 
their  freedom  and  alimony. 

In  the  year  1909  Mr.  Stange  was  the  own- 
er of  an  80-acre  farm  In  Ottawa  county,  up- 
on which  he  resided  with  his  wife.  In  Oc- 
tober of  that  year  he  placed  an  incombranoe 
thereon  of  $500  running  to  the  Grand  Haven 
State  Bank.  Some  time  after  the  execution 
of  the  mortgage  Mrs.  Stadge  died,  and  later 
Stange  married  Alblna  Roetter.  She  lived 
with  him  only  a  few  months,  when  she  filed 
a  bill  for  divorce  on  the  grounds  of  extreme 
cruelty,  and  at  the  same  time  commenced  a 
suit  ia  replevin  to  recover  her  household 
goods.  In  these  cases  the  plaintiff  was  rep- 
resented by  Walter  I.  LUlle  and  the  defend- 
ant by  Chas.  E.  Mlsner.  The  divorce  pro- 
ceeding resulted  In  May,  1913,  in  a  decree 
for  plaintiff  and  an  allowance  of  alimony 
and  costs,  amounting  to  $518.81.  This  sum 
was  made  a  lien  on  the  north  half  of  said 
80  acres  which  included  the  homestead,  sub- 
ject to  the  bank  mortgage. 

Stange  failed  to  pay  the  alimony  as  di- 
rected, and  Mr.  LUlle  began  proceedings  to 
foreclose  the  Hen.  In  this  suit  Stange  was 
made  a  party  defendant,  and  was  represented 
by  Mr.  Mlsner.  Pending  these  proceedings 
Mlsner  purchased  the  decree  for  alimony 
from  Mrs.  Stange  and  took  an  assignment 
thereof  to  himself.  When  this  case  came  to 
the  attrition  of  Mr.  lillle^  he  insisted  the  suit 
abonld  not  abate  on  account  of  the  assign- 
ment to  Mlsner,  but  should  proceed  for  the 
purpose-  of  enforcing  his  Hen  for  attorney 
fees  and  disbursements  which  were  included 
in  the  decree  The  court  held  that  the  as- 
signment, as  against  LllUe,  was  void,  and 
that  LllUe  might  proceed  to  foreclose  the 
lien  to  the  extent  of  his  attorney  fees  and 
disbursements  which  were  Indnded  therein, 
and  authorized  a  sale  to  be  made  of  the 
premises  by  a  circuit  court  commlssloDer  at 
any  time  after  September  1,  1914.  In  pur- 
suance of  this  order  notice  was  given  of  the 
sale.  A  few  days  prior  to  the  sale  Mlsner 
filed  a  motion  to  amend  the  decree  of  sale 
and  secured  an  order  from  the  court  adjourn- 
ing the  Sale.  Some  misunderstanding  arose 
over  the  service  of  the  order  of  adjournment, 
and  the  sale  proceeded,  and  the  premises 
were  bid  off  by  Leo  Llllie  for  the  amount 
of  the  Hen  plus  the  costs  and  expenses  of 
sale,  amounting  to  $213.96.  Subsequently 
Mlsner's  motion  was  heard,  and  the  decree 
in  the  foreclosure  case  was  amended,  giving 
Mlsner  the  right  to  foreclose  the  lien  for 
alimony  to  the  extent  of  $200,  the  amount 
which  he  had  paid  for  the  assignment. 

Mr.  Leo  LllUe  then,  on  behalf  of  Mr. 
Stange,  tendered  to  Mr.  Mlsner  the  sum  of 
$274.09,  which  was  supposed  to  cover  what 
Mlsner  paid  for  the  decree,  together  with  the 
interest  thereon.  Mr.  Mlsner  refused  to  ac- 
cept this,  claiming  It  was  Insufficient. 
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•  Ffrilowtai  tSila  Mr.  Leo  Ltllie,  r^reaenttate 
Mr.  Stange,  filed  a  bill  in  cbaueery  to  compel 
a  cancellation  of  the  decree  for  alimony  and 
a  discharge  of  the  lien,  and  also  claimed  the 
statutory  penalty  of  $100  for  Mlsner's  re- 
fusal to  dlsdiarg^  th^  lien  when  tendered  the 
amount  due  thereon.  Mlsner  answered  the 
bill  and  claimed  the  benefit  of  a  cross-bill. 
This  suit  resulted  in  giving  Mlsner  a  lien  of 
|ii60,  the  amount  which  he  had  paid  for  the 
aUmony,.  a&d  an  additional  sum  of  I2S2.10 
for  professional  aerrices  .growing  out  of  the 
divorce  proceeding,  and  both  were  mbde  a 
lien  upon  the  60  acres. 

Before  the  complications  attending  Stange's 
second  marriage  and  divorce  bad  been  Ironed 
out  he  married  again,  this  time  to  Marie 
De  Rege.  He  soon  quarreled  with  her,  and 
she  employed  Mlsner  to  file  a  bill  for  divorce. 
This  was  subsequently  granted,  and  ahe  was 
awarded  $150  alimony,  and  the  same  was 
made  a  Ueu  upon,  the  80  acres  in  ques- 
tion. This  decree  was  subsequently  assigned 
to  her  counsel,  Mlsner,  and  later  he  assigned 
it  to  Walter  I.  JUUie. 

About  this  time  a  levy  was  made  upon 
the  80  acres  to  enforce  the  collection  of  a 
Judgmmt  for  $2^.75  and  Interest,  which  had 
been  rendered  against  Stange  and  in  favor 
of  one  Lezow  some  time  in  1911. 

Stange  having  gotten  rid  of  wife  No.  8,  he 
advertised  In  a  Chicago  newspaper  for  a 
housekeeper.  This  was  answered  by  Anna 
Wegner,  who  came  onto  the  scene,  and  soon 
thereafter  arrangements  were  made  by  which 
she  and  Stange  were  to  be  married.  This 
was  prevented,  however,  by  the  order  of  the 
court  In  the  decree  of  divorce  granted  to 
Marie  De  Rege  Stange  prohibiting  the  re- 
marriage of  Stange  within  a  year  from  the 
date  of  the  decree.  Before  the  year  was  up 
Anna  Wegner  concluded  that  she  would  not 
marry  Stange,,  but  did  conclude  to  buy  his 
farm.  She  was  iKissessed  of  some  means, 
and  during  the  time  she  kept  Stange's  house 
she  advanced  money  to  the  extent  of  $1,200, 
as  she  claims,  to  take  care  of  certain  in- 
debtedness of  Stange's,  In  consideration  of 
this  and  of  her  labor,  a  conveyance  of  the 
farm  was  made  to  her  by  Btange  subject  to 
the  foregoing  liens.  At  this  stage  of  affairs 
it  looked  as  though  the  liens  would  be  paid 
and  the  numerous  lawsuits  disposed  of,  but 
other  attorneys  be«nme  Interested  In  the  liti- 
gation, and  the  negotiations  came  to  an  end 
without  anything  being  accomplished  by  way 
of  compromise. 

The  prospect  for  peace  having  failed,  Leo 
LiHle  served  the  interested  parties  with  no- 
tice to  show  cause  before  the  court  why 
the  sale  to  him  of  the  north  40  by  the  cir- 
cuit court  commissioner  should  not  be  con- 
firmed. In  response  thereto  much  cause  was 
shown,  and  the  chancellor  was  of  the  opin- 
ion that  the  sale  should  not  be  confirmed. 
As  matters  were  becoming  more  complicated 


dally  and  the  number  of  suits  Incrtaaing,  tba 
diaacellor  auggeated  the  present  pKoceedlsi 
so  that  all  parties  would  be  before  the  court, 
in  which  event  their  respective  claims  could 
tie  passed  upon  and  determined.  After  a  re- 
view of  the  proceedings  herein  referred  to 
and  other  suits  and  assignments  not  herein 
mentioned,  the  chancellor  reached  the  ooa- 
dnsloa  that  the  best  interests  of  all  would 
be  better  conserved  by  selling  the  farm  as 
one  parcti  for  the  purpose  of  satisfying  the 
Uens  against  It,  and  that  when  sold  the  pro- 
ceeds should  be  dlwaed  ot  In  the  following 
order: 

(1)  The  costs  of  the  sale,  including  the  derk 
and  sherifll's  fees  in  this  case. 

(2)  To  Charlea  E.  Mlaner,  assignee  of  the 
mortgage  to  the  Grand  Haven  State  Bank,  the 
amount  of  said  mortgage  and  interest  thereon. 

(3)  To  Walter  I.  Lillie  and  Charles  E.  Mis- 
ner  their  concurrent  liens,  pro  rata,  if  neces- 
sary, and  the  Interest  thereon ;  the  lien  of  Wal- 
ter I.  Lillie  being  tiie  one  awarded  him  in  the 
case  of  Albina  Roetter  v.  Glaus  H.  Stange,  and 
the  hen  of  Qiarles  E.  Misner  being  the  one 
awarded  to  him  in  the  case  of  Clsus  H.  Stange 
V.  Charles  B.  Mlsner. 

(4)  To  Walter  I.  liUie,  as  aasignce,  the  lien 
awarded  in  the  case  of  Marie  De  Rege  Stange  v. 
Claus  H.  Stange  and  interest  thereon. 

(5)  The  Lexow  judgment  and  interest 

(6)  The  surplus  to  be  paid  to  Anna  Wegner. 

From  this  decree  Walter  I.  Lillie  and  An- 
na Wegner  have  appealed.  The  pleadings  in 
this  case  as  well  as  the  briefs  In  this  court 
are  filled  with  charges  and  countercharges  of 
bad  faith,  fraud,  robbery,  and  unprofessional 
conduct  Especially  is  this  true  of  the  brief 
of  counsel  for  Mrs.  Wegner.  We  shall  not 
attempt  to  discuss  the.se  charges  further  than 
to  say  that  in  our  opinion  they  are  not  sus- 
tained by  the  record.  After  draining  off  the 
bad  blood  which  has  been  engendered  by  this 
litigation  from  its  Inception,  the  residuum 
presoita  the  following  questions: 

[1]  1.  Some  claim  is  made  that  the  appeal 
of  Walter  I.  lillie  was  not  taken  In  season, 
and  therefore  la  Irregular.  The  record  shows 
that  the  "case-made"  by  Mr.  Lillie  was  set- 
tled by  the  trial  court,  and  bis  briefs  are 
filed  In  this  court  In  view  of  the  fact  that 
no  motion  has  been  made  by  counsel  in  this 
court  to  dismiss  the  appeal,  the  Irregularity, 
If  one  exists,  must  be  regarded  as  haying 
been  waived  by  counsel. 

[2,  3]  2.  Anna  Wegner  complains:  (a)  Be- 
cause of  the  allowance  of  Walter  L  LilUe's 
lieu  for  professional  services  In  the  divorce 
case  of  Albina  Stange  v.  Claus  Stange;  (b> 
because  of  the  allowance  of  the  De  Rege  lien 
for  alimony ;  (c)'  because  of  the  allowance  of 
the  Lexow  Judgment.  These  Uens  were  own- 
ed by  Walter  I.  LUlle,  and  the  Judgment  was 
represented  by  him  as  at^rney.  Without  en- 
tering Into  a  discussion  of  the  charges  made 
in  connection  with  these  matters,  we  will  con- 
tent ourselves  by  saying  we  think  the  liens 
are  valid.    They  were  made  in  proceeding* 
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In  which  the  court  had  jurtadictlon  and  the 
ti^t  to  declare  them,  and  no  party  in  inter- 
est has  appealed  therefrom.  There  Is  no 
claim  that  the  Lexow  judgment  is  not  valid, 
nor  is  there  any  claim  that  it  has  been  paid. 
We  are  satiafled  from  the  record  that  Mrs. 
Wegner  knew  of  these  several  liens  and  also 
«f  the  judgment,  and  that  she  agreed  to  as- 
sume and  pay  them  as  a  part  of  the  pur- 
diase  price  of  the  farm. 

[4]  3.  Mr.  I.iIUe  complains  because  Mls- 
ner's  claim  for  attorney  f^es  wag  secured  by 
a  concurrent  lien  with  his  in  the  divorce 
case.  Mr.  Lillie  appeared  for  plalntifT.  She 
was  successful,  and  was  granted  alimony  in 
the  sum  of  $518.81.  This  sum  included  at- 
torney fees  and  disbursements  of  Mr.  LUlie 
amounting  to  $141.26.  We  are  of  the  opinion 
that  Mr.  Mlsner's  claim  for  $260,  the  amount 
he  paid  Mrs.  Stange  for  an  assignment  of 
the  decree,  and  the  amount  of  Mr.  Lillle's 
claim  for  services  and  disbursements,  should 
be  made  concurrent  liens,  because  both  items 
are  represented  by  the  decree  for  alimony  of 
$518.81.  Bnt  we  do  not  think  that  Mlsner's 
attorney  fees  in  that  case  should  be  secured 
by  a  concurrent  lien  with  the  amount  granted 
as  alimony,  or  with  any  of  the  items  which 
made  up  that  alimony,  for  the  reason  that, 
should  the  farm  sell  for  only  enough  to  pay 
the  mortgage  indebtedness  and  the  decree  for 
alimony,  the  decree  in  this  case,  as  it  now 
stands,  would  have  the  effect  of  reducing  the 
decree  for  alimony  and  compelling  plaintiff 
in  the  divorce  case  to  pay  a  portion  of  de- 
fendant's attorney  fees. 

The  decree  may  be  modified  In  this  respect 
and  affirmed.  Defendant  Lillie  will  recover 
bis  costs  in  this  case,  the  same  to  be  taxed 
against  plaintiff  Mlsner  and  defendant  Weg- 
ner. 


HECK   V.   BAILEY.     (No.   41.) 
(Supreme  Court  of  Midiigan.     Dec.  27,  1918.) 

1.  DIVOBCE    «a»57— JuBiSDionoi?. 

Jurisdiction  of  circuit  courts  in  chancery 
in  divorce  proceedings  is  entirely  statutory. 

2.  JuoGMEKT   ^=»215  —  RBNDinoir  —  What 
Constitutes. 

Since  courts  do  not  apeak  through  their 
opinions,  but  through  their  judgments  and  de- 
crees, ansouncement  by  the  judge,  at  the  con- 
clusion of  the  testimony,  as  to  what  he  would 
hold  is  to  be  disregarded  in  determining  when 
the  decree  was  rendered. 

3.  DivoBCB   «=>83— Death   Pendiho    Sdit— 

BiFFECT  ON  PbOPEBTY  KiOHTS. 

Where  hnsband  sued  for  divorce  and  wife 
filed  cross-bill,  and  the  court  announced  that 
the  decree  would  be  for  the  wife,  and  tliat  he 
would  proceed  to  bear  argument  as  to  divisiau 
of  property,  pending  which  the  huad)and  died, 


the  wife  beoame  his  widow,  muA  was  sndi  at 
the  date,  of  the  sobsequent  decree,  which,  in  so 
far  as  it  attempted  to  fix  property  rights  diffw- 
ent  from  those  to  wliich  the  widow  ia  entitled, 
was  erroneous, 

Case  Made  from  Circuit  Court,  liigham 
County,  in  Chancery;  C.  B.  Colllngwood, 
Judge. 

Bill  by  John  J.  Bailey  against  Dorothy  M. 
Bailey.  After  the  decree  Qeorge  R.  Heck, 
as  special  administrator  of  the  estate  of  John 
J.  Bailey  who  had  died  pending  decree^  was 
permitted  to  intervene.  Case  made.  Decree 
reversed. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BR0C«:E.  FBL- 
IX)WS,  STONE,  and  KUHN,  JJ. 

Ixniis  a  Hewlett,  of  Howdl,  and  George  R. 
Heck,  of  Lansing,  for  intervener. 

Warner  &  Baudabuagb,  of  Lansing,  for  de- 
fendant. * 

BROOKEI,  J.  Plaintiff,  qpedal  administra- 
tor of  the  eitate  of  John  J.  Bailey,  deceased, 
was  by  order  of  tlie  court  permitted  to  in- 
tervene. In  and  on  behalf  of  all  persons  in- 
terested In  said  estate,  for  the  purpose  of  re- 
viewing in  this  court  the  decree  rendered  in 
the  court  below.  It  appears  that  plaintifl's 
decedent,  John  J.  Bailey,  on  July  6,  1917, 
filed  a  bill  for  divorce  in  the  circuit  court  for 
the  coimty  of  Ingham  against  his  wife,  Doro- 
thy M.  Bailey,  defendant  On  the  9th  day 
of  July  defendant  filed  an  answer  and  cross- 
bill. In  her  cross-bill  she  charged  plaintiff 
with  extr«ne  cruelty  and  nonsumwrt,  and 
prayed  for  a  decree  of  divorce  and  tar  ali- 
mony. This  cross-bill  was  answered  by  John 
J.  Bailey,  and  the  case  came  on  to  be  heard 
on  the  10th  day  of  October,  1917.  Two  days 
were  consumed  in  the  hearing,  and  on  the 
12th  of  October,  1917,  the  learned  circuit 
Judge  announced  orally  that  he  was  convinc- 
ed "plaintiff's  bill  of  divorce  should  not  be 
granted." 

He  further  announced  that: 

"Dorothy  M.  Bailey  is  entitled  to  a  divorce 
on  the  grounds,  as  is  shown  by  the  proofs  in 
this  case,  of  extreme  cruelty,  of  nonsupport  and 
desertion.  «  «  •  The  older  children  have 
shown  a  splendid  loyalty  to  their  mother,  and 
the  decree  of  divorce  will  be  signed.  The  only 
question  that  remains  is  as  to  the  propprty. 
*  •  •  T  will  listen  to  counsel  for  a  few  min- 
utes in  regard  to  what  they  consider  a  fair  dis- 
tribution of  this  property.  I  want  to  be  fair  to 
Mr.  Bailey  and  to  Mrs.  Bailey.  Perhaps  you 
have  thought  more  about  the  sahject  than  I 
have,  and  perhaps  you  are  better  able  to  make 
a  decision  than  I  am,  and  I  will  listen  to  you." 

There  the  matter  rested  from  October  12, 
1917,  to  February  9,  1918,  when  on  applica- 
tion of  counsel  for  defendant  a  decree  was 
entered,  in  which  is  recited  the  oral  opin- 
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Ion  of  tbe  Judge  as  announced  on  Oct<d>er 
12,  1917,  the  facts  found  by  tbe  court  under 
the  proofs  offered,  a  recitation  of  tbe  prop- 
erty owned  by  John  J.  Bailey,  and  an  award 
of  the  mfkjor  porticw.  thereof  to  the  defend- 
ant In  the  decree  after  the  recitations  ap- 
pears the  following: 

"Now,  it  is  hereby  ordered,  adjadged,  and  de- 
creed that,  in  lien  of  payment  of  alimony  by 
plaintiff  to  said  defendant,  there  be  set  off  to 
her  in  her  own  right  in  fee  simple  the  following 
described  real  estate,  to  wit" 

Then  follows  a  description  of  the  property 
and  a  farther  order  for  costs.  The  decree 
la  silent  as  to  any  divorce  between  the  par- 
ties, and  Is  not  filed  or  entered  nunc  pro 
tunc  as  of  the  12th  of  October,  1917,  but  was 
apparently  filed  and  entered  as  of  the  day  It 
bears  date,  February  9,  1918.  In  the  mean- 
time, and  on  the  2eth  day  of  October,  1917, 
John  J.  Bailey,  plaintiff  in  the  divorce 
case,  died  leaving  a  last  wlU  and  testament 
which  was  subsequently  duly  admitted  to 
probate  in  the  probate  court  for  the  county 
of  Iiiringaton,  and  an  appeal  from  such  al- 
lowance was  perfected  to  the  circuit  court 

[l-S]  It  is  elementary  that  the  Jurisdiction 
of  the  circnlt  courts  in  chancery  in  this  state 
In  divorce  proceedings  is  entirely  statutory. 
Maalen  v.  Anderson,  163  Mich.  477,  128  N.  W. 
723,  and  cases  dted.  In  Judson  v.  Judson, 
171  Mch.  185, 187  N.  W.  103,  this  court  said: 

"In  the  absence  of  appropriate  legislation, 
alimony  cannot  be  allowed,  independent  of  di- 
vorce proceedings  and  existence  of  the  marriage 
relation,  in  courts  of  equity"— citing  cases. 

The  atatnte  (sectl<m  11436,  C.  I<.  1915)  i»«>- 
Tides: 

"When  any  decree  of  divorce  is  hereafter 
granted  in  any  of  the  courts  of  this  state,  it 
shall  be  the  duty  of  the  conrt  granting  sach  de- 
cree to  indode  in  it  a  provision  in  lieu  of  the 
dower  of  the  wife  in  the  property  of  the  hos- 
tiand,  and  such  provision  shall  be  in  full  satis- 
faction of  all  claims  that  the  wife  may  have  in 
any  property  that  the  husband  owns  or  may 
thereafter  own  or  in  which  he  may  have  any  in- 
terest* 

It  is  to  be  noted  tliat  the  decree  under  con- 
sideration here  is  silent  as  to  a  divorce  be- 
tween the  parties,  and  It  must  of  necessity 
have  been  so,  since  the  marriage  relation  ex- 
isting between  the  parties  had  theretofore 
t>een  ended  by  the  death  of  John  J.  Bailey, 
the  husband.  Courts  do  not  spealc  through 
tlieir  opinions,  but  through  their  Judgments 
and  decrees  (15  R.  G.  L.  p.  570,  |  3) ;  there- 
fore the  announcemoit  of  the  learned  dr- 
<rait  Judge  at  the  conclusion  of  the  testimony 
may  be  disregarded.  In  the  case  of  Wil- 
son V.  WUson,  73  Mich.  620,  41.  N.  W.  817, 
a  decree  of  divorce  was  granted  after  the 
death  of  complainant  (but  by  ord»  of  the 
court  relating  to  a  period  prior  to  his  death). 


in  wMch  alimony  was  allowed  to  defoidant 
3St.  Justice  Campbell  there  said: 

"The  bill  and  answer  below  were  simple  di- 
vorce proceedings,  aimed  at  no  relief  not  de- 
pendent on  divorce.  In  sndi  a  case  there  can 
be  no  decree  after  death  has  separated  the 
parties.  The  doctrine  of  relation  does  not  ap- 
ply In  such  a  case.  There  must  be  living  par- 
ties, or  there  can  be  no  relationship  to  be  di- 
vorced. Zoellner  v.  Zoellner,  49  Mich.  611  (9 
N.  W.  831).  It  follows  that  as  the  parties 
were  still  husband  and  wife  when  the  husband 
died,  she  has  all  the  rights  and  conditions  of 
any  other  widow.  It  is  fallacious  to  claim  that 
a  decree  apparently  rendered  during  complain- 
ant's life,  and  therefore  apparently  valid,  can- 
not be  appealed  from.  An  appeal  lies  from 
every  decree  in  chancery  which  purports  to  be 
final,  and  its  illegality  is  a  conclusive  reasoo 
why  it  ahoidd  be  reversed,  as  this  decree  must 
be;" 

The  law  as  laid  down  in  this  case  has,  so 
far  as  we  are  advised,  never  been  questioned 
in  this  state,  nor  does  there  appear  to  be 
any  good  reason  why  it  should  be.  The  de- 
fendant, Dorothy  M.  Bailey,  was  on  the  day 
the  decree  was  entered  the  vrldow  of  John  J. 
Bailey,  and  as  such  widow  was  entitled  to 
her  interest  in  her  husband's  estate. 

The  decree  Is  reversed,  with  costs  to  ap- 
pellant 


SANFOttD  et  aL  V.  NBW^JIili.    (No.  102.) 

(Sapr«ne  Conrt  of  Michigan.     Deo.  27,  1918.) 

Bjsceivkbs  «=>36  —  Appoiwtmkkt  —  Suit 
TO  Set  Aside  Dees — Yebified  Answer. 
In  suit  by  heirs  to  set  aside  conveyance 
made  in  consideration  of  support,  defendant  be- 
ing in  possesion  of  premises  under  recorded 
fee  title  prima  fade  valid,  and  having  filed  veri- 
fied answer  denyhig  the  bill,  decretal  order  ap- 
pointing receiver  to  collect  rents,  made  on  pre- 
liminary hearing  after  grant  of  preliminary 
injunction,  held  improper. 

Apiieal  from  Circuit  Gonrt,  Kalamazoo 
County,  to  Chancery;  Geo.  V.  Welmer, 
Judge. 

Suit  by  Eugene  Sanford  and  another 
against  George  B.  Newell.  From  order  ap- 
pointing receiver,  defendant  appeals.  Re- 
versed, and  case  remanded. 

Argued  before  BIRD,  MOOBE,  STEBRE, 
BROOKE,  FEUiOWS,  STONE,  and  KUHN, 
JJ. 

Lincoln  H.  Titus,  of  Kalamazoo,  for  appel- 
lant 

Jackson  &  Fitzgerald,  of  Kalamazoo  (Wes- 
ton &  Fox,  of  Kalamazoo,  of  counsel),  for 
api)ellees. 

STEERE,  J.  Susan  Rosa,  who  died  on 
July  28, 1918,  at  the  age  of  85  years,  was  for 
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a  long  time  ovrner  of  certain  real  estate, 
stated  to  be  worth  from  $15,000  to  $18,000, 
located  In  the  county  and  city  of  Kalamazoo. 
It'  consisted  largely  of  houses  and  lots  in  tbe 
city  which  were  rented  to  and  occupied  by 
tenants. 

On  November  10,  1917,  she  executed  deeds 
conveying  this  property  to  defendant,  George 
B.  Newell,  reserving  to  herself  a  life  estate 
In  one  description  where  she  resided.  George 
B.  Newell  knew  her  for  some  20  years  and 
had  made  his  home  with  her  for  about  4 
.years.  He  Is  the  divorced  husband  of  Eliza- 
beth Newell,  a  niece  of  deceased.  She  and 
her  coplalntlff,  Eugene  Sanford,  a  nephew 
or  deceased,  constitute  the  only  heirs  of 
said  Susan  Rosa. 

On  the  date  said  deeds  were  made,  George 
B.  Newell,  as  part  of  the  consideration  there- 
for, entered  into  a  written  agreement  with 
Susan  Rosa  to  care  for  her  during  the  re- 
mainder of  her  life,  in  health  and  sickness, 
with  proper  nursing  and  medical  attendance, 
and  upon  her  decease  provide  that  she  was 
properly  buried  beside  her  late  husband  in 
tbe  burial  lot  which  she  owned. 

Shortly  after  Susan  Rosa's  death,  plaintiffs 
filed  a  verified  bill  of  complaint  for  tbe  pur- 
pose of  setting  aside  said  deeds  to  defend- 
ant, alleging  as  grounds  therefor,  that  de- 
ceased was  no  relation  to  George  B.  Newell, 
was  aged  and  infirm,  weak-minded,  and  men- 
tally Incompetent  to  execute  .the  said  con- 
veyances understandlngly;  that  the  same 
were  procured  by  fraud  and  undue  influence 
exercised  by  said  Newell  and  his  attorney; 
that  said  Newell  had  poisoned  deceased's 
mind  against  plaintiff  Elizabeth  Newell  by 
false  stories  concerning  her  conduct;  and 
that  said  defendant  was  a  man  of  Question- 
able habits.  Insolvent,  and  financially  irre- 
sponsible. A  preliminary  injfunctlon  was 
asked  restraining  defendant  from  disposing 
of,  incumbering,  or  collecting  the  rents  from 
said  property.  At  the  time  of  filing  said 
bill,  plaintiffs  also  filed  a  petition  asking 
that  a  receiver  be  appointed  to  take  posses- 
sion and  charge  of  all  the  real  estate  describ- 
ed In  the  bill  and  collect  the  rents  therefrom, 
which  plaintlGTs  counsel  state  in  their  brief 
amounted  to  about  $70  iter  month.  A  pre- 
liminary injunction  was  then  granted  by  the 
trial  Judge  as  prayed  for,  and  an  order  Is- 
sued requiring  defendant  to  show  cause  why 
Enid  petition  for  a  receiver  should  not  be 
granted. 

Defendant  thereupon  seasonably  filed  a 
sworn  answer  traversing  In  detail  with  ex- 
planatory denial  all  accusing  allegations  of 
snid  bill  and  petition,  supported  by  an  afiida- 
vlt  of  Richard  L.  Newham,  an  attorney  of 
Grand  Rapids  who  drafted  and  saw  to  the 
proper  execution  of  the  instruments  in  ques- 
tion, stating  said  services  were  rendered  for 
deceased  and  at  her  request,  that  he  was 
not  solicited  by  or  acting  as  attorney  for  de> 


fendant,  denying  with  redtal  of  circamstanc- 
es  so  far  as  known  to  him  each  and  every 
allegation  of  fraud,  conspiracy,  deception, 
and  undue  influence  cltarged  in  said  bill; 
also,  by  a  transcript  of  the  testimony  given 
by  Susan  Rosa  ten  days  prior  to  the  execn- 
tion  of  such  Instrument  in  a  suit  between 
her  and  plaintiffs,  referred  to  In  said  bill, 
claimed  to  rtfute  tbe  diarge  of  mental  in> 
competency. 

After  hearing  parties  upon  said  petition, 
the  trial  court  entered  a  decretal  order  ap- 
pointing a  receiver  for  said  property  with 
authority,  upon  giving  prc^ter  bond,  to  take 
charge  of  the  same,  collect  the  raits,  pay 
taxes,  insurance,  etc.,  and  directing  defend- 
ant to  surrender  pcsseasion  thereof  to  said 
receiver;  said  order  being  in  (tart  as  fol- 
lows: 

"It  is  further  ordered  that  the  defendant, 
George  B.  Newell,  deliver  up  to  fMld  receiver 
the  posseaaion  of  any  and  all  of  the  real  estate 
within  five  days  from  service  upon  said  de- 
fendant of  a  certified  copy  of  this  order  and 
the  filing  of  said  bond,  and  shall  at  the  said 
time  give  to  said  receiver  a  list  of  the  tenants 
occupying  the  said  premises,  with  an  accurate 
statement  of  the  dates  at  which  the  respective 
rents  are  paid,  and  the  amonnt  of  the  rent 
payable  by  each  of  said  tenants" 

— ^further  directing  that  the  recover  as  sacb 
might  bring  any  suit  found  necessary  in 
performance  of  his  duties  in  that  connection. 

From  this  order  defendant  has  t^ipealed 
to  this  court,  claiming  the  same  to  be  ille- 
gal and  void  because  it  removes  defendant 
from  the  peaceful  possession  of  premises 
which  he  ludds  and  controls  under  a  claim 
of  ownership  based  on  a  record  title  by  prima 
facie  valid  conveyances  which,  though  at- 
tacked by  plaintiff's  bill  In  a  suit  now  pend- 
ing, have  not  been  set  aside  or  held  invalid 
after  due  hearing  upon  pleadings  and  proofs, 
and  the  order  In  effect  Is  a  premature  adju- 
dication of  the  merits  of  the  controversy  be- 
fore trial. 

This  appeal  Is  from  an  order  appointing 
a  receiver  over  real  estate  in  advance  ef  the 
hearing,  against  a  defendant  in  possession 
claiming  under  a  recorded  legal  title,  upon 
an  Interlocutory  petition  of  plaintiffs  ont 
of  possession,  claiming  no  privity  of  owner- 
ship or  associated  Interests  with  defendant. 
Beyond  that,  the  issn«i  of  this  unadjudlcat- 
ed  case  are  yet  pending  in  the  trial  conrt 
and  not  for  consideration  here. 

Upon  the  g«ieral  proposition  of  the  pro^ 
priety  of  dlspossessory  orders  In  pending 
cases.  It  was  broadly  stated  by  Justice  Gamp- 
beU  In  Tawas  &  Bay  Caty  Ry.  Co.  v.  Circuit 
Judge,  44  Mich.  479,  7  N.  W.  66: 

"It  has  been  decided  repeatedly  that  any 
decree  or  order  divesting  possession  or  rights 
on  a  preliminary  inquiry  is  illegal  and  void,  so 
that  no  one  need  respect  or  obey  It.  People 
V.  Simonson,  10  Mich.  336;  Port  Honm  ft 
Gratiot  By.  Co.  ▼.  Judge  of  St.  CMr,  81  Mich. 
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456;  Sailing  v.  JohnB<»,  25  Mich.  489;  Mc- 
Combs  T.  Merryhew,  40  Mich.  721 ;  Arnold  v. 
Bright,  41  Mich.  207  [2  N.  W.  16].  Any  such 
order  made  in  an  equity  case  is  a  final  decree 
and  appealable  as  snch.  Barry  ▼.  Briggs,  22 
Midi.  201,  and  above 


And  in  Toledo,  etc.,  Ry.  y.  L.  ft  N.  By..  61 
Mich.  9,  27  N.  W.  715: 

"Whatever  right  a  complainant  may  have  in 
other  courts,  or  in  other  ways,  a  court  of  equi- 
ty cannot  change  the  possession  of  lands  in 
conflict  from  one  party  to  another  until  the 
merits  have  been  finally  passed  upon." 

In  that  connection,  hovrever,  tt  may  be 
added  that  -while  not  questioning  the  gener- 
ally recognized  broad  power  of  equity  conrts 
In  rare  cases,  of  special  emergency,  where 
Imminent  danger  of  loss  of  the  corpus  of  the 
litigation  or  irreparable  Injury  Is  clearly 
shown,  to  Interpose  a  receiver  against  the 
possession  of  real  estate  held  under  color  of 
title,  this  court  has  consistently  emphasized 
•that  the  power  of  dispossessing  a  defegdant 
by  receivership  pendente  lite  should  be  ex- 
^dsed  with  extreme  caution  In  all  cases, 
and  adhered  to  the  wide  distinction  between 
disturbing  by  receivership  the  peaceable  pos- 
session of  real  estate  at  the  instance  of  a 
party  out  of  possession  not  In  privity  with 
the  defendant  in  possession  under  dalni  of 
right,  and  cases  where  such  relief  is  asked 
for  the  conservation  i)endente  lite  of  claimed 
personal  property  Involved  In  litigation. 

The  direct  subject  or  corpus  of  this  suit 
is  real  estate  In  possession  of  defendant  un- 
der a  recorded  fee  title  prima  facie  valid. 
A  lis  pendens  would  have  protected  plain- 
tiffs' clamed  rights  against  the  world  from 
alienation  or  incumbrance.  The  court  had 
further  guarded  the  same  by  a  preliminary 
injunction.  The  only  possible  claim  or  excuse 
for  dispossessing  defendant  by  an  advance 
order  for  a  receiver  was  the  claimed  possible 
loss  to  plalntlCTs  of  the  comparatively  small 
r.mount  of  rent  which  might  accrue  before 
the  case  was  heard  by  reason  of  defendant's 
charged  Insolvency,  which  he  denied  under 
oath.  When  this  order  was  made  appoint- 
ing a  receiver  and  dispossessing  defendant, 
be  bad  filed  bis  aitswer  fully  meeting  and 
denying  ander  oath  the  equities  of  plain- 
tiffs' bill,  and  the  case  was  ripe  for  hearing; 
no  replication  being  now  required.  The  gen- 
eral rule  as  to  the  effect  of  a  verified  answer 
on  an  application  for  appointment  of  a  re- 
ceiver prior  to  trial  of  the  suit  on  Its  merits 
ia  stated  as  follows  In  34  Cya  133: 

"It  is  a  weU-established  rule  that  plaintiff, 
the  equities  of  whose  bill  have  been  fully  met 
and  denied,  is  not  entitled  to  the  appointment 
of  a  receiver,  unless  he  overcomes  the  denials 
In  such  answer  by  further  proof  in  support  of 
bis  bilL  In  other  words,  where  the  equities 
of  plaintiff's  bill  have  been  fully  met  and  denied 
by  a  sworn  answer  on  behalf  of  defendant,  the 


court  has  no  discretion,  and  its  appointment  of 
a  receiver  in  such  case  Is  unauthorized." 

The  alleged  and  charged  grounds  for  re- 
lief asked  in  plaintiffs'  bill  are  met  and  posi- 
tively denied  by  defendant's  answer  and  sup- 
porting affidavits.  How  strong  plaintiffs' 
case,  or  bow  weak  the  defense,  may  ultimate- 
ly prove  to  be  upon  the  hearing,  Is  not  to  be 
considered  or  prejudged  upon  this  appeal. 
Defendant  Is  shown  by  these  pleadings  to  be 
in  possession  of  real  estate  as  owner  under 
a  record  title  prima  facie  valid.  The  effect 
of  this  order  Is  to  dispossess  blm  of  the 
property  and  deprive  him  of  all  dominion 
over  it  Upon  this  record,  "such  an  order, 
made  upon  a  preliminary  bearing,  cannot  be 
sustained."  Woodmansee  v.  Ann  Arbor 
Brick  Co.,  164  Mich.  688,  130  N.  W.  311,  and 
cases  dted. 

The  order  appealed  from  is  therefore  re- 
versed and  held  for  naught,  with  costs  of  the 
appeal  to  defendant,  and  the  case  remanded 
to  the  circuit  court  for  bearing,  or  such  oth- 
er further  proceedings  as  may  be  In  harmony 
with  this  oplnl<ML 


SMITH  V.  BATTJES  FUEL  &  BUILDING 
MATERLA.L  CO.  et  aL     (No.  54.) 

(Supreme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  Mastbb  and  Sesvant  «e=>385(18)— Wobk- 
ukn's  Compensation  Act— Subgicaju  Op- 

EBATION. 

Where  injured  servant's  condition  of  total 
disability  was  entirely  due  to  his  original  in- 
jury, State  Accident  Fund  was  not  entitled  to 
be  relieved  from  weekly  payment  it  had  agreed 
to  make  daring  disability,  on  ground  that  pres- 
ent disability  was  caused  by  unskillful  treat- 
ment or  refusal  to  nibmit  to  operation. 

2.  MXSTEB  AWD  SEBVAtrr  «=»417(7)— Work- 
men's Cokpensation  Act— Review  of  In- 

mnSTBlAl.   ACCIDENT   BOABD. 

Supreme  Court  docs  not  concern  itself  wlfli 
determination  of  qnesticms  of  fact  when  there 
is  any  competent  testimony  supporting  the  coii- 
dnaions  reached  by  the  Industrial  Acddeat 
Board. 

3.  ESTOFFBL  «s>8(2)— BaropPEi,  bt  Deolaba- 
Tion. 

DedBtation  in  injured  servant's  suit  for 
malpractice  against  physician,  wherein  he  aver- 
red his  emtdltioa  of  total  disability  was  result 
of  malpractice,  not  of  original  accident,  hehi 
not  to  estop  him,  on  petition  of  State  Acci- 
dent Fund  for  right  to  cease  weekly  payments 
of  compensation,  from  asserting  that  condition 
of  total  disability  was  due  to  original  injury, 
though  it  could  be  considered  as  evidence. 

4.  Masteb  and  Sebvant  «=»385(17)— Work- 
iten's  Compensation  Act— Proceeds  of 
Maubactice  Strrr— Credit  to  State  Acci- 
dent Fttnd. 

Where  State  Accident  Fund  agreed  to  pay 
weekly  compensation  to  injured  servant,   who 


«s»For  other  casw  see  nme  topto  and  KET-NUUBSSl  in  all  K«]r-Numb«rad  Digest*  and  Isdexoi 


Digitized  by 


Google 


944 


10O  NOBTHWESTEim  SBPORTfiSk 


OClch. 


thereafter  recovered  from  lib  lAyBician  for 
malpractice,  on  petitltm  of  Accident  Fund  for 
rigbt  to  cease  payments,  it  is  not  entitled  to 
credit  for  sum  received  by  servant  from  physi* 
cian  in  settlement  of  malpractice  suit  in  redac- 
tion of  amount  due  from  fund  to  claimast  un- 
der Compensation  Act 

Certiorari  to  Industrial  Accident  Board. 

Proceedlns  for  compensatloD  for  injuries 
under  the  Workmen's  Compensation  Act  by 
Elmer  L.  Smith,  opposed  by  tbe  Battjes  Pnel 
&  Building  Material  Company,  tbe  employer, 
and  the  State  Accident  Fund,  the  insurer. 
After  an  agreement  for  compensation,  the 
employer  and  the  insurer  petitioned  the  In- 
dustrial Accident  Board  for  right  to  cease 
further  payments ;  and  to  review  an  order  of 
the  Board  denying  the  petitions,  the  employ- 
er and  insurer  bring  certiorari.    Affirmed. 

In  April,  1915,  claimant,  while  In  tbe  em- 
ploy of  respondent  Battjea  Fuel  &  BuUding 
Material  Ckunpany,  received  an  acddeotal  in- 
jury in  which  his  right  arm  was  broken  in 
at  least  two  places,  accompanied  by  a  partial 
dislocation  of  tbe  elbow  joint  The  injury 
was  attended  by  one  Dr.  Wedgewood,  who 
was  called  by  the  superintedtlent  of  the  re- 
spondent company.  Un  May  28,  1915,  a 
written  agreement  was  entered  into  between 
the  claimant  and  the  commissioner  of  insur- 
ance (the  risk  being  carried  by  tbe  State 
Accident  Fund),  by  the  terms  of  which  claim- 
ant was  to  receive  $6.49  per  week  during  dis- 
aMlity.  The  State  Accident  Fund  paid  un- 
der this  agreement  for  124  weeks,  or  up  to 
about  September  1,  1917,  when  further  pay- 
moits  were  discontinued,  for  the  reaaon  that 
claimant  refused  to  submit  to  an  operation. 
In  the  meantime,  and  on  January  29^  1916, 
claimant  becoming  convinced  that  the  then 
condition  of  his  arm,  which  was  entirely 
useless,  was  due  to  malpractice  on  the  part 
of  the  attending  physician,  Dr,  Wedgewood, 
brought  suit  against  said  Wedgewood  in  the 
circuit  coart  for  Kent  county.    On  Man^  27, 

1916,  this  suit  was  settled  by  Dr.  Wedge- 
wood, the  consideration  for  said  settlement 
being  tbe  stun  of  12,126,  paid  by  him  to  claim- 
ant Two  petitions  were  filed  with  the  In- 
dustrial Accident  Board  by  respondents, 
praying  for  the  right  to  cease  making  fur- 
ther payments — the  first  on  September  11, 

1917,  upon  the  ground  that  claimant  refus- 
ed to  submit  to  a  surgical  operation,  which  It 
was  alleged  would  cure  or  improve  the  condi- 
tion of  his  arm;  the  second  on  the  Ist  of 
December,  1917,  upon  the  same  ground,  with 
the  added  grounds  that  claimant  had  receiv- 
ed a  second  Injury  in  the  month  of  August, 
1917,  and  that  he  bad  received  the  sum  of 
$2,125  from  the  doctor  on  account  of  mal- 
practice In  connection  with  the  first  injury, 
for  which  he  claims  compensation.  The  tes- 
timony of  some  eight  or  nine  doctors  was 
taken  by  the  board  upon  the  bearing  of  these 


petitions,  and  an  order  was  entered  by  tbe 
board,  denying  both  of  them,  the  board  find- 
ing: 

(D  That  the  present  condition  of  claimant, 
which  is  one  of  total  disability,  is  due  to 
tbe  original  accident,  and  not  to  any  mal- 
inractice. 

(2)  That  claimant's  refusal  to  submit  to 
proposed  surgical  operations  upon  his  arm, 
imder  the  testimony  la  the  case,  is  not  un> 
reasonable. 

(3)  That  his  receipt  of  tbe  money  from  Dr. 
Wedgewood  did  not  constitute  an  election, 
within  tbe  meaning  of  section  15,  part  3,  or 
of  section  1,  part  4,  of  the  Workmen's  Com- 
pensaUon  Act  (Acts  1912  [Ex.  Sess.]  No.  10). 

(4)  That  the  allegations  in  bis  declaration 
filed  against  Dr.  Wedgewpod  are  not  binding 
and  conclusive  upon  claimant,  but  may  be 
considered  as  evidence  only. 

Respondents  review  the  question  In  this 
court  and  contend  for  the  following  pr(^>osi- 
tions: 

"(1)  That  by  starting  the  malpractice  rait 
daimant  elected  to  hold  Dr.  Wedgewood  for  all 
damages  aoeraing  after  the  time  his  arm,  un- 
der normal  conditiona,  would  have  healed,  and 
by  such  electiofi  released  tbe  State  Accident 
Fund  from  all  payments  thereafter,  or  at  least 
from  all  payments  accruing  after  tbe  settle- 
ment ot  said  suit 

"(7)  That  if  the  State  Accident  Fond  is  not, 
on  account  of  the  malpractice  suit,  rdeased 
from  farther  payments,  it  is  nevertheless  entitl- 
ed to  have  the  amoonr  reCMved  by  claimant 
from  Dr.  Wedgewood  applied  pro  tanto  to  tbe 
total  compensation  which  the  State  Accident 
Fund  may  have  to  pay." 

Argued  before  OSTRAKDER,  C  J.,  and 
BIRD,  MOORE;,  STEERE,  BROOKE,  FEtr 
LOWS,  STONE,  and  KUHN,  JJ. 

Thomas,  Shields  A  Silsbee,  of  I^inalng,  for 
appellants. 

Wykes  &  AveriU.  of  Grand  Rapids,  for  ap- 
pellee^ 

BROOEB,  jr.  (after  stating  the  facts  as 
above).  It  is  conceded  by  counsel  for  appel- 
lants that: 

"Dr.  Wedgewood's  liability  grew  out  of  con- 
ditions which  section  15,  part  3,  does  not  cover. 
It  is  oar  contention,  however,  that  the  doctrine 
of  election  as  followed  generally  is  applicable 
to  this  case  and  that  section  15  of  part  3  may 
be  useful  as  showing  the  general  policy  of  the 
law  as  intended  to  be  applied  to  workmen's  com- 
pensaticm  cases." 

In  this  connection  It  la  urged  that  in  the 
suit  against  Dr.  Wedgewood  claimant  took 
tbe  position  that  his  present  condition  ot  to- 
tal disability  Is  due  solely  to  tbe  alleged 
malpractice  of  Dr.  Wedgewood;  that  he 
fraudulently  abstained  from  communicating 
the  fact  that  he  received  upwards  of  $2,00o 
from  Dr.  Wedgewood  to  the  officers  of  the 
State  Accident  Fund,  and  continued  to  re- 
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cAre  frMB  that  fond  bis  weekly  payment  of 
$6.49 ;  that  the  poattkm  assumed  by  (datmant 
at  tills  time  Is  of  necessity  Inccmslstent  with 
the  one  taken  by  him  In  his  snlt  against  Dr. 
Wedgewood ;  and  that,  having  elected  to 
look  to  Dr.  Wedgewood,  he  should  therefore 
now  be  held  to  have  abandoned  any  other 
source  of  compensation.  '  In  this  connection 
It  Is  said: 

"When  daimant  received  $2,125  in  payment 
for  his  injuries,  did  he  not  by  that  act  receive 
fnll  and  complete  compensation  for  the  then 
condition  of  Us  arm?  If  he  did,  he  most  sore- 
ly couM  not  expect  compensation  from  the  State 
Accident  Fnnd,  as  he  bad  been  fully  compen- 
sated by: 

"(a)  The  State  Accident  Fund  for  the  origi- 
nal injury  and  by 

"(b)  Dr.  Wedgewood  for  the  injury  caused  by 
the  malpractice. 

"If  this  view  is  correct,  then  there  should  be 
no  further  compensation  paid.  In  fact,  the 
State  Aoddent  Faad  should  have  an  action 
back  against  Smith  for  that  portion  of  the  com- 
pensation which  they  have  paid  him  since  the 
institutioiii  of  the  suit  for  malpractice." 

In  support  of  the  position  taken,  counsel 
dte  the  case  of  Ruth  v.  Witherspoon-Englar 
C!o.,  98  Kan.  179, 167  Pac.  403,  L.  R.  A.  1916E, 
1201,  the  headnote  of  which  follows: 

"In  an  action  under  the  Workmen's  Compen- 
sation Act  a  recovery  can  be  had  only  upon  the 
basis  of  disability  to  labor  resulting  from  the 
injury  received  in  the  course  of  employment, 
without  the  Intervention  of  an  independent 
cause,  the  separate  consequences  of  which  ad- 
mit of  definite  ascertainment.  It  cannot  be 
augmented  by  the  fact  that  the  disabling  effects 
of  the  injury  are  increased  or  prolonged  by  in- 
competent or  negligent  surgical  treatment,  even 
where  the  employer  is  responsible  therefor." 

See,  also,  D^a  Rocca  v.  Stanley  Jones  & 
Co.  (Ct  of  Appeal  England,  Jan.  21, 1914)  W. 
C.  &  Ins.  :Bep.  34,  annoUted  In  6  N.  O.  C  A. 
624,  and  Huiuber  Towing  Co.,  Ltd.,  v.  Bar- 
clay, 5  Butterworth's  W.  0.  a  142  (1911). 

[I,  2]  The  difficulty  In  applying  the  princi- 
ple announced  in  the  cases  dted  to  the  case 
at  bar  lies  In  the  fact  that  here^  npon  the 
hearing  on  the  petition,  there  was  testimony 
of  physicians  to  the  efEect  that  dalmant's 
present  condition  of  total  disability — 

"was  entirely  due  to  the  original  injury  in  1915 
and  that  such  injury  was  the  proximate  cause 
of  his  present  condition." 

Another  physician  testlfled;  . 

"I  would  consider  Mr.  Smith  totally  disabled, 
and  that  this  condition  of  total  disability  Is  due 

ie»N.w.-eo 


in  large  part  to  the  original  injory  in  April, 
1917  (191B7).  Approximately  the  original  In- 
jury was  the  cause  of  his  resulting  inresent  phy- 
sical condition.  I  would  state  that  even  if  this 
doctor,  who  treated  this  arm  in  the  summer  of 
1915,  had  done  the  best  that  oonid  ordinarily 
be  done  by  a  careful,  skilled,  prudent  physi- 
cian this  arm  would  still,  or  might  reasonably 
still,  at  the'  present  time,  be  in  a  condition  re- 
sulting in  total  dlsabiUty." 

There  was  other  medical  testimony  before 
the  board  from  which,  if  believed  by  the 
board.  It  would  appear  that  by  submitting  to 
an  operation  or  operations  the  condition  of 
plalntilf's  arm  would  be  greatly  Improved, 
and  that  thereby  he  might  regain  from  25  to 
60  per  cent,  of  its  normal  use.  This  court, 
however,  does  not  concern  itself  with  the 
determtnatioo.  of  questions  of  fact,  when 
there  is  any  competent  testimony  supporting 
the  condnsions  reached  by  the  board.  In 
the  light  of  the  statements  of  the  physicians 
quoted  above,  it  can  hardly  be  said  that  there 
was  ho  testimony  In  the  case  warranting  Oie 
board  in  concluding  that  the  claimant's  pres- 
ent condition  of  total  disability  is  due  to 
the  original  accident 

in  Not  complicated,  therefore,  with  claim- 
ant's action  against  Dr.  Wedgewood,  the  or- 
der of  the  board  denying  the  petition  should 
be  affirmed.  Does  the  fact  that  claimant 
started  suit  against  Dr.  Wedgewood  by  dec- 
laration In  which  he  averred  that  his  condi- 
tion of  total  disability  was  the  result  of  mal- 
practice, and  not  of  the  original  accident,  es- 
top him  from  now  asserting  that  sudi  con- 
dition is  due  to  the  original  injury?  We  are 
of  opinion  that  the  board  was  correct  in  hold- 
ing that  the  averments  of  the  dedaration 
were  not  conclusive  as  admissions  against 
the  claimant,  bat  might  be  considered  by  the 
board  as  evidence  In  connection  wlQi  all  the 
other  evidence  In  the  case.  Ruth  v.  Wither- 
spoon-Englar Oo.,  supra. 

[4]  The  only  question  remaining  is  wheth- 
er respondent  State  Acddent  Fund  should 
have  credit  for  the  $2,125  received  by  the 
claimant  from  Dr.  Wedgewood  In  reduction 
of  the  amount  due  from  It  to  claimant  un- 
der the  terms  of  the  statute.  Our  law  makes 
no  provision  for  the  application  of  sums  re- 
ceived by  a  claimant  from  a  third  party,  not 
connected  with  the  original  acddent,  in  re- 
duction of  the  master's  liability  under  the 
act  If  such  an  application  should  be  made, 
it  Is  a  matter  for  legislative  action,  rather 
than  judicial  interpretation. 

The  ordo:  of  the  board  stands  affirmed. 
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IDEAL  FURNACE  CO.  r.  INTERNATION- 
AL MOLDBB8'  UNION  OF  NORTH 
AMERICA  et  aL    (No.  90.) 

(SayTeme  Court  of  Michigan.    Dec.  27,  1918.) 

1.  ApPEAi   AND    Ehbob    i8=781(7)— MATTras 
Reviewabia— Moot  Case. 

An  appeal  from  an  order  whidi  had  ad- 
judged appellant  guilty  of  contempt  of  court 
and  imposed  fine  will  be  dismissed,  where  ap- 
pellant by  payment  of  fine  has  discharged  oi^ 
der;  the  questions  presented  by  such  appeal 
being  purely  academic. 

2.  Appeai.  and  Ebbob  «=923— Jubisdictior— 
Detebuination. 

The  Supreme  Court  should  of  its  own  mo- 
tion decline  to  consider  cases  it  has  not  the 
power  to  determine. 

8.  Coots     «=>2S2— Afpkai/— Dibxibsal     roB 
Wart  or  Jcbisdiotior— Failubk  to  Ob- 

JXCT. 
Where  appellee  fails  to  object  to  jurisdic- 
tion of  appellate  court,  costs  will  not  be  award- 
ed on  dismissal  on  court's  own  motion  of  ap- 
peal for  want  of  Jurisdiction. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty, in  Chancery;   fi^lward  R.  Gilday,  Judge. 

Action  by  the  Ideal  Furnace  Company,  a 
Michigan  corporation,  against  the  Interna- 
tional Molders'  Union  of  Nortti  America,  An- 
drew Murray  and  others,  in  which  defend- 
ant Murray  was  adjndged  guilty  of  contempt 
of  court,  and  he  appeals.    Appeal  dismissed. 

Argued  before  BIRD,  MOORE,  STEERS, 
BROOKE,  FELLOWS,  STONE,  and  KUHN, 
JJ. 

E}ntenza  &  'Spillane,  of  Detroit,  for  ai^>el- 
lant. 

S.  Homer  Ferguson,  of  Detroit,  for  appel- 
lee. 

PER  CURIAM.  [1-3]  On  April  6,  1917,  de- 
fendant Andrew  Murray  was  adjudged  guilty 
of  contempt  of  court  and  fined  $10,  wUdi 
was  then  paid.  Later  he  filed  claim  of  ap- 
peal and  perfected  the  same.  After  the  sub- 
liilssion  of  the  case  in  this  court  we  request- 
ed briefs  from  counsel  upon  the  right  of  the 
defendant  to  appeal  from  the  order  which 
had  been  satisfied,  and  upon  the  power  of  the 
court  to  hear  and  determine  tbQ  case.  Such 
briefs  have  been  filed.  They  have  been  read 
with  care,  and  all  authorities  cited  have  been 
examined.  We  are  convinced  that  upon  this 
record  the  questions  are  purely  academic, 
that  no  real  and  substantial  controversy  is 
before  us,  that,  the  order  of  the  court  below 
having  been  satisfied  and  the  fine  paid,  no 
relief  can  be  now  granted  appellant.  The 
defendant  by  his  own  act  has  discharged  the 
order  entered  by  the  court  below.  There  is 
nothing  before  us  for  determination.  Peo- 
ple V.  I>eavltt,  41  Mich.  470,  2  N.  W.  812 ; 


PoweU  V.  People,  47  Mieb.  108, 10  N.  W.  129; 
Ishpeming  v.  Maronear.  49  Midi.  226,  13  N. 
W.  627;  State  v.  G(Hiklin«:,  54  Kan.  108,  37 
Pac.  992,  45  Am.  St  Rep.  270;  Waahingtoa 
▼.  aeland,  49  Or.  12,  88  Pac  305,  124  Am. 
St  Rep.  1013 ;  Town  of  Bateabnrg  v.  MUdi- 
eU,  68  S.  C.  564,  37  S.  EL  36;  3  O.  J.  358  et 
seq.  This  court  shvuld  of  its  own  motion  de- 
cline to  consider  cases  it  lias  not  the  power 
to  determine.  J.  F.  Bartz  Co.  v.  Lukaiooew- 
ski,  200  Mich.  230,  167  N.  W.  18;  Bolton  v. 
Cummings,  200  Mich.  234,  167  N.  W.  19;  Mil- 
ler V.  Johnson,  201  Mich.  535,  167  N.  W.  834. 
Hie  appeal  will  be  dismissed,  bat  without 
costs.  iMAXfield  v.  Freeman,  39  Mich.  64; 
First  Nat  Bank  of  Pt  Huron  v.  Melleo,  45 
Mich.  413,  8  N.  W.  80. 


DAIVTON  at  «L  ▼.  WEBER  et  aL    (No.  14.) 
(Supreme  Court  Of  Michigan.    Dec.  27,  1918.) 

1.  USUBT    ®=3ll7    —    MOBTQAQK    TO     SECUBE 

Pbice— Evidence. 
Evidence  held  to  show  that  first  mortgage  on 
realty  executed  to  insurance  company  to  secure 
payment  of  note  for  $18,000,  interest  at  6  per 
cent,  given  in  part  payment  for  such  realty,  was 
naurious. 

2.  UscBT  «=>117—MoBTaAGES— Excess  Oveb 
Sum  Received. 

Evidence  held  to  show  that  second  mortgage 
for  $10,000,  interest  at  6  per  cent.,  given  to 
secure  part  of  price  of  realty  purchased  from 
insurance  company,  which  took  usurious  note 
and  first  mortgage,  was  usurious  as  calling  for 
sum  in  excess  of  amount  received  by  mortgagors, 
despite  any  exaction  of  bonus  was  not  shown  to 
have  been  only  for  t>enefit  of  agent  who  effected 
loan. 

3.  UStTBT  $=355  —  MOBTOAOES  —  KXACTIOR  or 

Bonus  bt  Real  Pabties  in  Intbbest. 
If  note  and  mortgage  were  made  to  one  mere- 
ly a  nominal  party,  persons  who  actually  made 
loan  and  advanced  money  in  name  of  such  party 
exacting  a  bonus,  their  exaction  made  the  note 
and  mortgage  usurious. 

4.  UsuBT  «=995  —  MoBTOAOKS  —  Redemption 
on  Equitable  Tebms— Intkbest. 

Mortgagors  from  whom  usurious  interest 
was  attempted  to  be  exacted  should  be  permit- 
ted to  redeem  property  on  equitable  terms,  and, 
having  offered  to  pay  sums,  principal  and  inter- 
est, determined  to  be  due,  usurious  lender  not 
seeking  to  enforce  osnry,  mortgagors  must  pay 
legal  rate  of  interest  for  money  they  have  ac- 
tually had  for  time  they  have  had  it. 

5.  Judgment  «=»17(1)— Pabtt  Not  Sbkted. 

Proper  party  to  bill  by  mortgagors  to  re- 
deem from  usurious  liens  not  having  been  serv- 
ed with  process,  and  having  had  no  opportunity 
to  answer,  and  not  having  been  heard  as  a  party 
in  a  proceeding  to  adjudicate  his  right,  decree 
permitting  mortgagors  to  redeem  must  l>e  re- 
versed as  to  him. 
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Appeal  frolto  Circuit  Ooilrt,  Wayne  Connty, 
in  Cbancepy;    George  W.  Bridgman,  Jadge. 

Suit  by  Robert  M.  Dalton  and  Helen  M. 
Dalton  against  Josepb  F.  Weber  and  others. 
From  the  decree,  plaintiffs  appeal.  Decree 
directed  to  be  entered  for  plaintiffs,  and  de- 
cree of  the  trial  court  affirmed  in  part  and 
reversed  in  part. 

Argued  before  OSTRAKDEE,  O.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEI*- 
LOWS,  STONE,  and  KUHN,  JJ. 

Stellwagen  &  MacKay,  of  Detroit,  for  ap- 
pellant Sarah  A.  Warner. 

Harrison  Qeer,  of  Detroit,  for  other  appel- 
lants. 

Wilkinson,  Routier  &  Hinkley,  of  Detroit, 
for  appellees  Weber. 

OSTRANDER,  C.  J.  Plaintiffs,  who  are 
husband  and  wife,  and  who  reside  in  Detroit, 
executed  a  mortgage  upon  real  estate  in  the 
city  of  Detroit  to  the  Detroit  Fire  &  Marine 
Insurance  Company  to  secare  the  payment  of 
a  note  for  $18,000,  made  by  Robert  M.  Dal- 
ton to  said  mortgagee,  with  interest  at  the 
rate  of  6  per  cent,  per  annum.  On  the  same 
day,  which  was  January  21,  1911,  they  exe- 
cuted a  second  mortgage  upon  the  same  real 
estate  to  J.  Cotter  Wfcber,  of  Chicago,  111.,  as 
mortgagee,  to  secure  the  payment  of  a  note, 
made  by  both  of  the  plaintiffs,  for  $10,000  and 
interest  at  the  rate  of  6  per  cent,  (payable 
quarterly.  EaCh  mortgage  contains  the  cov- 
enant that  the  mortgagor,  within  40  days 
after  the  same  become  due  and  payable,  will 
pay  all  taxes  and  assessments  levied  upon 
the  lands  or  upon  or  on  account  of  the  mort- 
gage or  the  Indebtedness  secured  thereby, 
whether  levied  against  the  mortgagor  or  oth- 
erwise. Interest  was  paid  upon  these  mort- 
gages until  and  to  October  1,  1913.  October 
23,  1912.  $1,500  was  paid  on  the  principal  of 
the  first  mortgage.  November  13,  1913,  the 
Detroit  Fire  &  Marine  Insurance  Company 
assigned  the  first  mortgage  and  note  to  J. 
Cotter  Weber.  The  mortgagors  having  de- 
faulted, both  mortgages  were  foreclosed  by 
advertisement  Upon  the  second  mortgage, 
the  property  was  bid  in  in  the  name  of  J. 
Cotter  Weber;  the  sheriff's  deed,  dated  Feb- 
ruary 19,  1914,  reciting  that  the  property 
was  sold  on  that  day  for  the  fall  amount  of 
the  mortgage,  with  interest,  nam^y,  $10,647, 
and  that  the  deed  would  become  absolute 
February  19,  1916.  TJpon  the  foreclosure  of 
the  first  mortgage,  the  property  was  bid  In  in 
the  name  of  J.  Cotter  Weber,  and  the  sheriff's 
deed,  dated  Joly  28,  1914,  recited  that  the  bid 
was  the  full  amount  of  the  mortgage,  $17,- 
66O.fl0,  and  that  the  same  would  become  ab- 
solute July  28,  1915.  Plaintiffs  on  March 
23, 1915,  filed  their  amended  bill  of  complaint. 
In  which  Joseph  F.  Weber,  Frank  J.  Weber, 
and  I^orence  K.  Wleber,-  his  wife,  Thomas 
M.  Weber,  3.  Cotter  Weber,  and  Sarah  A. 


Warner  are  made  defendants,  the  latter  vtpon 
the  charge  that  she  is  a  subsequent  incum- 
brancer of  the  premises,  holding  a  mortgage 
thereon  in  the  form  of  a  deed  executed  to  her 
by  the  plaintiffs  as  security  for  a  loan.  The 
relief  prayed  for  is  that  the  sherifTs  sales 
and  deeds  in  the  said  statutory  foreclosure 
proceedings  may  be  set  aside  and  the  prem- 
ises redeemed  from  said  tlens;  that  an  ac- 
counting may  be  had  to  ascertain  the  amount 
due  upon  the  mortgages,  and,  in  that  con- 
nection: 

"Your  orators  hereby  offer  to  do  equity  and 
to  pay,  within  snch  time  as  may  be  fixed  by  tlio 
court,  the  amount  of  principal  and  lawful  inter- 
est which  shall  be  determined  by  this  court,  on 
such  aeeonnting,  to  be  due  as  aforesaid." 

It  is  diarged  in  the  bill  of  complaint  that 
the  property  in  (lueetion  is  worth  $60,000  and 
noore^  plalntiffa  deriving  rents  therefrom 
amonntisg  to  more  than  $5,000  a  year ;  that 
in  1910  it  was  sold  upon  a  chancery  fore- 
closore  of  a  mortgage,  made  to  and  held  by 
the  Detroit  Fire  &  Marine  Insurance  Com- 
pany; and  that  no  redemption  having  been 
made  from  that  sale,  the  plaintiffs  later 
secured  a  conveyance  to  themselves  trom  the 
Detroit  Fire  A  Marine  Insurance  Company  of 
the  premises  for  $24,076.18,  which  amount 
was  paid  by  executing  to  said  Detroit  Fire  & 
Marine  Insurance  Company  the  mortgage- 
first  hereinbefore  described  for  $18,000  and 
$6,678.19  by  the  cheek  of  J.  Cotter  Weber. 
cube  discrepancy  of  $2  between  the  amount 
due  to  the  Insurance  company  and  the 
amount  paid  it  Is  understood  to  be  the  cost 
of  recording  the  mortgage.)  It  is  farther 
charged  that  the  amount  of  this  check,  plus- 
a  sum  claimed  to  have  been  paid  for  taxo^ 
was  the  actual  consideration  for  the  note  and 
mortgage  for  $10,000  hereinbefore  described. 
It  is  further  charged  that  the  said  second 
mortgage  and  note  were  executed  to  J.  Cotter 
Weber,  of  Chicago,  to  avoid  the  payment  of 
taxes  on  the  mortgage  under  the  statutes  of 
Mldilgan,  and  that,  if  the  said  J.  Cotter 
WIeber  has  any  actual  existence,  he  never 
had  any  actual  interest  in  either  of  said 
mortgages  or  notes,  and  that  Joseph  F.  Web- 
er and  Frank  J.  Weber,  the  only  persons 
with  whom  plaintiffs  had  any  dealings,  are 
the  principals  in  the  transaction.  Finally, 
plaintiffs  charge  that  Robert  M.  Dalton  was 
in  financial  distress  at  the  time  that  the  said 
mortgages  were  given  and  was  compelled  to. 
and' did  accede  to  the  demands  of  the  said 
Joseph  F.  and  Frank  _J.  Weber,  who  had 
knowledge  of  his  condition,  and  in  and  by 
the  said  second  note  and  mortgage  agreed 
to  pay  them  about  $3,000  as  a  bonus  for  their 
aid  in  enabling  him  to  secure  a  reconveyance 
of  this  property  from  the  Detroit  Fire  ft 
Marine  Insurance  Company. 

J.  Cotter  Weber  made  a  separate  answer 
to  the  bill,  in  which  he  avers  that  he,  througb 
Frank  3.  Weber,  his  attorney  in  fact,  lent 


Digitized  by 


Google 


9i8 


169  NOBTHWESTEBN  BEPORTEB 


OOdL 


Robert  M.  Dalton  ^10,000,  and,  In  BUbatance 
and  effect,  tbat  he  knows  nothing  of  any  ex- 
action such  as  Is  oomplalned  of  in  the  bill, 
expressly  denying  the  charge  in  the  bill  that 
no  adyancements  other  than  the  said  check 
and  a  small  sum  for  taxes  were  paid  by  him 
to  said  plaintiff. 

Joseph  F.  and  Frank  J.  Weber  filed  a  Joint 
answer  to  the  bill,  denying  all  charges  of 
wrongdoing.  Sarah  A.  Warner  answered  the 
bill  and  claimed  afflrmative  relief,  chargrlng 
that  her  deed  from  the  plaintiffs  of  the  prop- 
erty in  gnestion  was  executed  to  secure  the 
payment  of  certain  moneys  for  which  Robert 
M.  Dalton  was  indebted  to  her.  She  asika 
that  her  lien  be  decreed  to  be  a  first  lien 
upon  the  premises  and  that  the  mortgages 
hereinbefore  described  be  declared  to  be  usu- 
rious and  of  no  force  or  effect  against  her, 
and,  if  the  court  refuses  that  r^ef,  that  the 
defendants  Weber  be  ordered  to  account  for 
all  sums  of  money  received  by  them  nsurlous- 
ly,  and  she  offers  to  do  equity  and  to  pay 
the  amount  of  principal  and  lawful  interest 
that  shall  be  determined  to  be  due  upon  said 
mortgages.  The  Webers  answered  the  cross- 
bill of  Sarah  A.  Warner,  and  so  did  the  plain- 
tiffs ;  the  latter  denying  that  Robert  M.  Dal- 
ton is  Indebted  to  Sarah  A.  Warner  in  any 
such  sum  as  she  claims  in  her  cross-biU. 

The  cause,  being  at  issue,  came  on  for 
hearing  In  open  court  Testimony  was  intro- 
duced, none  of  the  Webers  being  called  as 
witnesses.  The  learned  trial  judge  was  of 
opinion  that  the  $18,000  mortgage,  the  first 
one  hereinbefore  referred  to,  was  not  affect- 
ed, originally  or  in  the  hands  of  Weber,  with 
any  infirmity  on  account  of  usury;  that  the 
second  mortgage  included  a  bonus  of  $3,000, 
whldi  made  the  mortgage  usurious.  A  com- 
putation was  made  according  to  which  he 
found  the  principal  of  the  second  mortgage  to 
be  $6,678.19,  the  amount  of  the  taxes  paid 
$486.96,  total  $7,166.15,  finding  the  sum  due 
upon  both  mortgages  to  be  $28,668.26. 

At  the  hearing  the  plaintiffs  called  as  a 
witness  Franklin  B.  Bushman,  from  whom 
certain  testimony  was  elicited  to  the  effect 
that  he  was  in  the  real  estate  business  in 
Detroit  and  In  the  business  of  loaning  money; 
that  <ae  day  In  the  office  of  Mr.  Wilkinson, 
attorney  for  the  defendants  Weber,  who  was 
also  his  (Bushman's)  attorney,  he  was  recom- 
mended by  Mr.  Wilkinson  to  purchase  a  tax 
title  which  he  understood  was  held  by  Mr. 
Faust,  living  In  Cleveland,  Ohio,  and  he  in- 
structed Mr.  Wilkinson  to  go  ahead  and  i>uy 
It  for  him;  that  Mf.  Wilkinson  furnished 
the  money,  which  he  charged  to  his  (Bush- 
man's) account,  they  -having  deaUngs  togeth- 
er. The  witness  testified  that  he  knew 
Josei^  F.  and  Frank  J.  Weber  and  had  had 
more  or  less  business  with  them;  that  he 
understood  that  Mr.  Wilkinson  was  acting 
as  attorney  for  the  Webers.  There  appears 
in  the  record  no  cross-examination  of  this 
witness.     However,  there  was  filed  in  the 


cause  December  29,  1917  (the  oanae  came  on 
to  be  heard  on  the  21st  of  May,  1917),  an 
order  reciting  that  counsel  for  both  parties 
having  heard  the  testimony  of  Franklin  B. 
Bushman,  "and  It  appearing  to  the  court 
now  herein  that  Franklin  E.  Bushman  is  a 
necessary  party  to  said  cause,"  that  under 
the  authority  of  the  provision  of  the  Judica- 
ture act  reading: 

"No  action  at  law  or  in  equity  shall  be  de- 
feated by  the  nonjoinder  or  misjoinder  of  par- 
ties. New  parties  may  be  added  and  parties 
miajoined  may  be  dropped,  by  order  of  the  court, 
at  any  stage  of  the  cause,  as  the  ends  of  justice 
may  require" 

— the  court  had  power  to  add  parties,  and  It 
was  ordered  that  Franklin  El  Bushman  be 
made  a  party  defendant,  and  that  the  order 
be  entered  nunc  pro  tunc  as  of  May  21,  1917. 
Under  the  oral  permission  of  the  court,  on 
May  21,  1917,  the  bill  of  complaint  was 
amended  by  adding  certain  allegations  there- 
to, and  among  them  certain  charges  which 
are  in  effect  that  a  certain  tax  certificate 
(dty  tax  lease)  affecting  the  property  in  ques- 
tion here,  assigned  to  said  Bushman  by  John 
Faust  of  Cleveland,  is  held  by  said  Bushman 
for  the  defendants  Weber,  the  real  purchas- 
ers and  owners  thereof,  and  In  addition  to 
the  other  relief  prayed  for  in  the  bUl  Is  the 
prayer  that  the  defendants  be  required  to 
come  to  a  Just  accounting  with  plaintiffs  as 
to  said  alleged  tax  title,  "to  the  end  that  the 
same  may  be  dealt  with  and  extinguished 
by  the  final  decree  of  this  court  in  said 
cause." 

The  decree,  which  purports  to  have  been 
made  on  the  15th  of  September,  1917,  con- 
tains the  findings  that  on  the  15th  of  Sep- 
tember, 1917,  there  was  due  on  the  two  mort- 
gages $26,496.66,  and  that  J.  Cotter  Weber  is 
entitled  to  6  per  cent.  Interest  on  that  amount 
from  and  after  the  date  of  signing  the  decree; 
that  Sarah  A.  'Vfamer  has  a  claim  against 
the  property  of  $16,167.38,  subject  to  the 
said  two  mortgages. 

"The  court  doth  further  find  that  3.  Cotter 
Weber  is  purely  nominal  in  the  subject-matter 
of  this  litigation,  and  that  the  parties  to  be  con- 
sidered are  Joseph  F.  Weber  and  Frank  J.  Web- 
er, with  whom  all  negotiations  were  carried  on 
and  completed." 

It  was  farther  found  that  the  Bushman  tax 
lease  was  procured  In  the  Interest  of  Joseph 
F.  and  Frank  J.  Weber  and  should  be  can- 
celed upon  the  payment  of  $660,  with  6  per 
cent  Interest  from  April  14,  1916.  It  Is  or- 
dered that  Bushman  cancel  bis  tax  lease  ac- 
cordingly; that  upon  the  payment  of  the 
sum  found  to  be  due  thereon  as  stated,  with 
Interest,  the  sheriff's  deeds  referred  to  be 
canceled  and  removed  as  a  cloud  on  the  title 
of  plaintiffs,  and  the  time  is  fixed  within 
which  payment  Is  to  be  made,  and  the  rights 
of  the  defendant  Sarah  A.  Warner  as  aubee- 
qnent  incomhrancer  are  declared. 
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The  printed  record  does  not  dlacldse  wh«i 
the  decree  of  the  court  was  entered.  It 
does  appear  from  the  printed  record  that  the 
plaintiffs,  the  defendants  Weber,  the  defend- 
ant Sarah  A.  Warner,  and  the  defendant 
Franklin  E.  Bushman  all  claimed  the  benefit 
of  an  appeal  to  the  Supreme  Court  there- 
from, wiien  these  various  claims  were  filed 
does  not  appear.  The  return,  on  file  in  the 
ofBee  of  the  clerk  of  this  court,  indicates  that 
plaintiffs  filed  their  claim  of  appeal  October 
13,  1917,  the  defendants  Weber  filed  theirs 
October  17th,  that  the  decree  was  entered 
September  26,  1917,  and  that  defendant  Bush- 
man filed  his  dalm  of  &WfwX  December  10, 
1917. 

The  plalntlffB,  appellants,  claim  that  the 
first  or  118,000  mortgage  was  usurious  as 
between  plaintiffs  and  defendants:  (1)  Be- 
cause it  must  be  viewed  as  part  of  a  single 
transaction,  namely,  the  purchase  of  the  prop- 
erty from  the  Detroit  Fire  &  Marine  Insur- 
ance Company,  in  which  the  defendants  Web- 
er participated,  the  alleged  usurious  exaction 
of  $3,000  being  a  part  of  the  whole  transac- 
tion; (2)  because  the  said  mortgage  in  fact 
exacted  more  than  7  per  cent  interest,  it 
having  appeared  that  the  Detroit  nre  k 
Marine  Insurance  Company  paid  taxes  on 
Its  personal  estate  at  a  rate  of  over  2  per 
cent,  that  the  second  mortgage  was  usurious 
because  given  for  $10,000,  when  as  mat- 
ter of  fact  $7,000,  more  or  less,  was  the 
amount  of  money  actually  advanced  by  the 
Webers  to  the  plaintiffs,  and,  both  mort- 
gages being  usurious,  no  interest  should  have 
been  allowed  on  either  to  the  date  of  the  de- 
cree. 

[1,  2]  We  are  of  opinion  that  the  evidence 
requires  the  conclusion  that  both  mortgages 
are  usurious,  the  first  one  upon  the  authority 
of  Union  Trust  Co.  v.  Badford,  176  Mich.  50, 
141  Mich.  1001,  the  second  one  because  it  calls 
for  a  sum  largely  In  excess  of  the  amount 
actually  paid  to  and  received  by  the  mortga- 
gors. The  contention  of  the  defendants  Weber 
that  J.  Cotter  Wieber,  the  mortgagee  in  the 
second  mortgage,  is  not  shown  to  have  had 
knowledge  of  the  bonus  paid  to  his  attorney 
In  fact  through  whom,  it  Is  claimed,  the  loan 
was  made  and  to  whom,  It  is  also  dalmed, 
be  furnished  the  sum  of  $10,000,  <  cannot 
be  snstalned.  Assuming  that,  where  a  mort- 
gagee furnishes  to  his  agefit  who  makes 
the  loan  the  full  amount  called  tor  by  the 
mortgage,  the  mortgage  is  not  rendered  usu- 
rious because  the  agent,  by  consent  of  the 
mortgagor,  retains  for  himself  a  commission 
for  procuring  the  loan  (see  Secor  v.  Patter- 
son, 114  Mich.  87,  72  N.  W.  9:  Condit  v.  Bald- 
win, 21  N.  Y.  219.  78  Am.  Dec.  137 ;  Wyllls 
V.  Ault,  46  Iowa,  46),  we  are  not  satisfied  that 
the  principle  can  be  applied  here.  Plaintiffs 
have  assumed,  bat  have  not  proved,  that  J. 
Cotter  Weber  is  a  fictitious,  at  least  a  mere 
nominal,  party  to  the  transactions  above 
redted.    That  be  la  not  a- fictitious  person 


seems  <  to  be  proven  by  the  pAwer  of  attorney 
executed  and  acknowledged  by  him  wbicb. 
Is  recorded  In  Wayne  county,  Midi.,  and  by 
the  checks  made  by  him  by  BVank  J.  Weber, 
bis  attMmey  in  fact  He  appears  to  be  the 
mortgagee,  the  purchase'  at  the  foreclosure, 
soles,  the  person  who  fnmldied  the  money, 
'nie  checks  given  were  all  drawn  on  the 
Oerman-.tunerlcan  Bank  of  Detroit,  and  there 
Is  one  for  $3,000,  payable  to  the  order  of 
Robert  M.  Dalton,  Indorsed  by  Robert  M. 
Dnlton  and  by  Frank  J.  Weber.  Admittedly, 
this  check  represents  a  part  of  the  sum  of 
money  making  up  the  $10,000  secured  by  the 
second  mortgage.  The  testimony  of  Robert 
M.  Dalton,  which  la  undisputed,  is  to  the  ef- 
fect that  this  sum  represents  the  bonus  ex- 
acted by  Frank  J.  Wjeber,  the  attorney  in 
fact  of  J.  Cotter  Weber. 

[3]  If  J.  Cotter  Weber  is  a  nominal  party, 
then,  of  course,  the  exactltMi  made  the  note 
and  mortgage  usurious.  If  be  is  tbe  real 
party  In  interest,  the  testiivony,  we  thlofc, 
should  have  gone  farther,  and  defendanta 
Weber  shoald  have  made  it  appear  that 
Frank  J.  Weber  exacted  the  $3,000  for  his 
own  benefit,  and  not  for  the  benefit  of  his 
principal.  -  In  form,  whatever  business  was 
done  appears  to  have  been  done  for  J.  Cotter 
Weber  by  his  attorney  In  fact.  We  are  not 
required  to  infer,  and  Indeed  there  la  little 
room  for  the  inference,  that  this  money  was 
an  exaction  or  commiiwion  which  benefited 
the  agent  only,  unless  tbe  apparent  i^gent 
was,  in  fact,  tbe  principal. 

[4]  Plaintiffs  should  be  permitted  to  re- 
deem their  property  upon  equitable  terms. 
They  have  offered  to  pay  the  sums,  principal 
and  interest,  which  the  court  shall  determine 
to  be  due.  They  contend  that  no  Interest 
should  be  paid,  but  only  the  amount  of  the 
money  actually  paid  to  and  received  by  them. 
In  making  this  contention,  they  are  asking 
a  court  of  equity  to  enforce  a  penalty,  a  for- 
feiture. It  is  dear,  however,  that  the  usu- 
rious lender  is  not  in  this  case,  nor  in  any 
other  Judicial  proceeding,  sed^ng  to  enforce 
usury.  Upon  the  authority  of  Vandervelde 
V.  Wilson,  176  Mich.  185, 142  N.  W.  553,  plain- 
tiffs, having  had  the  use  of  a  certain  sum  of 
money  for  a  certain  period  of  time,  ought  to 
pay  tbe  legal  rate  of  interest  therefor  for  the 
time.  This  conclusion  requires  a  modifica- 
tion of  the  decree  In  plaintiffs'  favor. 

[S]  But  as  to  defendant  Bushman  the  de- 
cree must  be  reversed.  Assuming  that  he  is 
nominal  holder  only  of  the  tax  lease,  for 
the  benefit  of  J.  Cotter  Weber,  and  is  there- 
fore a  proper  party  to  a  bill  filed  to  redeem 
tbe  property  from  the  Hens  of  Weber,  Mr. 
Bushman  was  not  served  with  the  process  of 
the  court,  has  had  no  opportunity  to  answer 
the  bill  of  complaint,  and  has  not  been  heard, 
as  a  party,  In  a  proceeding  to  adjudicate  his 
right 

We  find  no  occasion  for  disturbing  the  de- 
cree as  to  defendant  Sarab  A.  Warner. 
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A  decree  will  be  entered  in.  this  court  per- 
mitting plaintiffs  to  redeem  upon  payment, 
within  60  days  after  the  decree  is  entered, 
of  all  sums  of  money  advanced  or  paid  out 
by  defendant  Weber  on  account  of  the  aaid 
notes  and  mortgagee,  taxes,  and  for  other 
purposes,  with  interest  thereon  at  5  per  cent, 
per  annum,  less  any  and  aU  sums  of  money 
paid  by  plaintiffs,  whether  as  Interest  or  as 
principal.  As  to  d^endant  Warner,  the  de- 
cree of  the  court  below  will  be  affirmed.  As 
to  def«idant  Bushman,  the  decree  is  re- 
versed, but  without  costs,  the  record  remand- 
ed, and  leave  given  to  the  plaintiffs  to  prop- 
erly bring  him  before  the  court  below  to 
answer  the  bill  and  for  such  further  proceed- 
ings as  are  agreeable  to  equity  and  in  ac- 
cordance with  proper  practice^  We  have  not 
overlooked  the  fact  that  Mr.  Bushman  did 
not  in  proper  time  claim  an  appeal.  The 
decree  against  him  is  not  reversed  as  upon 
bis  appeal,  but  is  reversed  because  it  affirm- 
atively appears  (hat  the  court  b^ow  acquired 
no  JurisdictiOD  to  adjudicate  his  rights  and 
that  as  to  him  the  decree  is  a  nullity.  The 
bill,  however,  is  so  framed  (upon  amendment) 
as  to  question  his  interest.  If  Jurisdiction  of 
his  person  is  acquired,  there  aroears  no  good 
reason  for  refusing,  in  this  suit,  to  adjudi- 
cate the  right  which,  as  assignee  of  the  tax 
lease,  he  asserts. 

Plaintiffs  will  recover  costs  of  this  appeal 
as  against  the  defendants  J.  Cotter  Weber 
and  Frank  J.  Weber. 


VAN  AUEER  et  al.  v.  TOAN  et  al.    (No.  7a) 
(Supreme  C!ourt  of  Michigan.     Dec.  27,  1918.) 

1.  Cancellation  or  Instruments  ®=>46  — 

PBEBXrUFTION   OF   FbACD. 

In  an  action  to  set  aside  an  exchange  of 
land  and  cancel  deeds,  fraud  is  not  to  be  pre- 
sumed or  lightly  inferred. 

2.  Deeob  «=9208(1)— Delivery. 

Evidence  held  sufficient  to  sustain  a  finding 
that  there  was  a  completed  delivery  of  deeds. 

Appeal  from  Circuit  Court,  Jacksoh  Coun- 
ty, in  Chancery ;  James  A.  Parkinson,  Judge. 

Bill  by  Ira  Van  Auker  and  another  against 
Robert  O.  Toan  and  another.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Argued  before  OSTRANDER,  C.  J.,  and 
KUHN,  BIRD,  MOORE,  STEERB,  BROOKE, 
FBIaLOWS,  and  STONE,  JJ. 

James  J.  Noon,  of  Jackson,  and  Thomas  M. 
Poynton,  of  Chicago,  111.,  for  appellants. 
John  P.  Henlgan,  of  Jackson,  for  appellees. 

STONE,  J.  The  bill  of  complaint  herein 
was  flled  for  the  purpose  of  obtaining  can- 


cellation and  surrender  of  certain  deeds  exe- 
cuted by  the  plaintiffs  to  the  defendants 
Robert  O.  Toan  and  wife,,  and  an  abrogation 
of  plaintiffs'  contract  or  bargain  of  pur- 
chase of  a  certain  farm  taken  In  exchange 
therefor. 

In  May,  1915,  the  plaintiffs  were  the  own- 
ers of  five  bouses  and  lots,  all  subject  to 
mortgages,  in  the  city  of  Jackson,  which  they 
had  listed  with  Harry  J.  Holt,  a  real  estate 
agent,  to  seU  for  them,  and  be  had  examined 
the  properties. 

The  defendants  Robert  O.  Toan  and  his 
wife,  Edna  M.  Toan,  owned  an  equity  in  a 
farm  of  106  acres  in  Columbia  township, 
Jackson  county,  known  as  the  Johnson  farm, 
which  they  held  under  an  assignment  of  a 
land  contract  bearing  date  August  7,  1912, 
made  by  James  Johnson  and  wife  of  the  first 
part,  and  John  H.  Griffith  and  wife  of  the 
second  part,  the  consideration  of  which  was 
$4,000.  This  contract  had  been  assigned  by 
said  Griffith  and  wife  to  said  Toan  and  wife 
on  October  5,  1913,  in  a  trade  for  certain 
other  Jackson  real  estate.  Eight  hundred 
dollars  had  been  paid  upon  this  contract,  and 
it  provided  that  <»  October  1,  1915,  there 
would  be  due  thereon,  $160  of  Interest  and 
$200  of  prhiclpal.  This  property,  by  the 
Toans,  had  been  also  listed  with  Holt  for 
sale.  Both  the  plaintiffs  and  said  defend- 
ants Toan  were,  in  a  measure^  represented 
by  the  said  Holt 

The  case  presents  mainly  disputed  ques- 
tions of  fact,  and  there  is  a  great  conflict 
in  the  testimony  of  the  parties,  and  the  rec- 
ord is  a  large  on& 

The  learned  circuit  Judge,  after  hearing  all 
of  the  testimony,  upon  the  final  hearing, 
denied  relief  to  the  plaintiffs  and  dismissed 
the  bill  of  complaint  The  plaintiffs  have 
appealed,  and  they  state  that  the  grounds 
upon  which  their  appeal  is  based  are: 

(1)  That  there  was  no  valid  delivery  of 
the  deeds. 

(2)  That  the  consideration  has  wholly 
failed. 

(3)  That  defendants  secured  possession  of 
the  deeds  fraudulently. 

The  manner  in  which  the  exchange  of  prop- 
erties was  brought  about  is  pretty  well  illus- 
trated in  the  testimony  of  the  plaintiff  Ira 
Van  Auker.  On  direct  examination,  after 
describing  the  Ja<^8on  dty  lots  and  property, 
he  testified: 

"I  first  met  Holt  in  April,  1915.  He  came  to 
our  place  witli  a.  gentleman  to  look  at  the  house 
we  had  for  sale.  I  didn't  know  anything  about 
the  Johnson  farm  then.  Mr.  Holt  came  up  to 
our  place  about  a  week  later  to  look  those  hoas- 
es  over,  and  we  listed  them  with  him  to  sell. 

"Q.  When  did  you  first  learn  of  the  Johnson 
farm?  A.  It  wasn't  but  a  very  short  time  after 
that  he  came  to  our  place,  and  he  aaid  be  had 
a  man  on  the  string,  be  thought  he  could  change 
those  bouses  into  a  farm  for  us  if  we  saw  fit 
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and  get  them  oondeniad.  I  aaid  to  Um  we 
didn't  care  for  a  farm.  He  said,  'I  can  change 
that  farm  for  you  right  away  into  a  block 
'where  you  will  have  your  property  condensed 
and  get  out  of  debt'  We  considered — we  had 
him  look  this  deal  up.  He  didn't  mention  the 
Johnson  farm  at  that  time.  A  few  days  after 
he  made  the  proposition  about  the  Johnson 
farm.  I  wasn't  at  home.  I  was  in  Battle 
Creek  then.  It  must  have  been  about  the  1st  of 
May  that  we  discussed  the  matter.  He  had  told 
my  wife  about  this,  acd  she  ttsked  my  opinion 
about'  trading  for  this  place,  and  I  said,  it  the 
farm  was  worth  the  money,  and  he  could  change 
it  off  in  such  a  way  as  we  could  get  out  of  debt, 
that  was  what  we  wanted  to  do." 

"Q.  Was  there  any  other  talk  until  the  10th 
day  oi  May  ?   A.  Not  with  me ;  no,  sir. 

"Q.  On  the  10th  of  May  these  deeds  were 
made  out,  were  they?  A.  Xes,  sir.  Just  let  me 
make  one  more  statement.  When  I  came  home 
Saturday  in  the  evening,  he  had  made  the  proposi- 
tion with  my  wife  that  he'd  take  ns  out  to  this 
farm  on  Sunday  morning,  all  three  of  us  (my- 
self, my  wife,  and  son)  to  look  the  farm  over, 
and  I  said  I  wouldn't  go  on  Sunday  to  look  a 
piece  of  property  over,  and  in  the  first  place  1 
wasn't  a  judge  of  farm  property,  and  he  claim- 
ed to  be  a  judge,  and  I  said,  'Let — if  he  is  the 
judge  that  he  says  he  is,  he  has  been  in  It  a 
lifetime — let  him  look  the  property  over,  and  it 
'he  is  satisBed  we  can  get  the  worth  of  oar  prop- 
erty out  of  it,  we  will  make  the  change.'  The 
day  the  deeds  were  signed,  we  met  at  Holt's  of- 
fice.   I  did  not  see  Mr.  Toan  on  that  day. 

"Q.  Up  until  the  time  this  deal  was  made  had 
you  talkM  with  Mr.  Holt  about  a  land  contract, 
ttnjrthing  said  about  a  land  contract?  A,  No, 
sir.  There  was  an  agreement  by  wUeh  the 
farm  was  to-  be  retained  by  Toan  until,  the  lat 
of  November,  and  we  were  to  retain  the  home 
we  lived  iu.  There  was  nothing  further  until 
fall,  more  than  this.  We  called  Holt  two  or 
three  different  times  to  get  a  deed  of  the  farm 
and  get  it  recorded,  and  he  put  us  off,  saying  he 
had  the  deal  for  the  block  nearly  completed,  and 
to  Ieav«  it  in  his  safe  until  this  was  completed, 
and  then  we  could  make  the  change  all  at  once. 

"The  Oonrt:  Did  you  suppose  you  were  get- 
ting a  deed  7  A.  Yes,  sir ;  never  supposed  Uiat 
we  were  getting  anything  (4se  but  a  deed." 

One  cannot  read  this  record  without  be- 
ing satisfied  that  at  this  time  both  the  plain- 
tiffs and  the  defendants  Toan  and  wife 
placed  implicit  confidence  in  the  man  Holt, 
who  turned  out  to  be  dishonest,  and  later 
left  the  country. 

The  only  writing  relating  to  the  deal,  save 
the  deeds  of  the  houses  and  lots,  and  the 
ttsslgrnnent  of  the  land  contract  from  Toan 
and  wife  to  the  plaintiffs,  consisted  of  the 
written  agreement  by  which  the  defendants 
Toan  were  to  retain  the  possession  of  the 
farm  until  November  1,  1915,  and  the  plain- 
tiffs were  to  (xnitlnue  to  occupy  one  of  the 
houses  involved  In  the  sale  in  which  Uiey 
then  lived,  until  November  1,  1915. 

The  deeds  that  were  executed  upon  the 
10th  day  of  May,  1915,  were  left  with  Holt, 
who  also  had  the  assigned  laud  contract  in 
bis  possesalon.    Just  wh&t  the  understand- 


ing was  as  to  the  delivery  of  the  deeds  was 
one  of  the  disputed  questions  In  the  case,  it 
being  the  claim  of  the  plaintiffs  that  the 
deeds,  as  they  testified,  were  left  in  escrow 
with  Holt  to  be  held  by  him  until  the  whole 
matter  was  consummated. 

It  Is  the  claim  of  the  defendants  Toan 
that  the  deeds  were  delivered  absolutely  to 
them,  and  that  they  were  simply  left  In  the 
possession  of  Holt  as  a  sort  of  collateral  se- 
curity for  the  payment  of  a  certain  note 
for  commissions,  that  had  been  given  by 
defendant  Robert  O.  Toan  to  Holt,  and  which 
note  Holt  had  indorsed  and  discounted  at 
a  bank  in  Jackson. 

It  is  significant  and  somewhat  unusual 
tbat  the  plaintiffs  in  this  trade  had  per- 
sonally no  Interviews  with  the  defendants 
Toan,  but  that  Holt  was  the  go-between  in  all 
of  the  negotiations.  Possession  had  been 
given  to  the  defendants  of  the  city  property, 
with  the  exception  of  one  house  ocoupied 
by  the  plaintiffs.  There  had  been  turned 
ov»  to  the  defendant  Robert  O.  Toan  cer- 
tain building  and  loan  association  books  re- 
lating to  the  mortgages  upon  'the  Jackson 
city  lots,  and  certain  money  had  been  paid 
by  defendant  Toan  to  the  building  and  loan 
association;  a  furnace  and  electric  lights 
had  been  put  in  one  of  the  bouses  which  had 
been  deeded  to  Toan  and  wife,  and  said  de- 
fendants took  charge  of  the  property  con- 
veyed, renting  portions  thereof,  with  the  one 
exception  mentioned. 

Things  ran  on  until  October  1,  1915,  when  , 
Johnson,  the  owner  of  the  farm  in  question, 
called  the  attention  of  the  plaintiffs  to  the 
fact  that  an  installment  of  principal  of  $200 
and  $160  of  Interest  were  due  on  the  con- 
tract upon  October  1,  1915,  and  that  unless 
those  amounts  were  promptly  paid  he  should 
take  steps  to  forfeit  the  contract  Although 
the  plaintiffs  claim  in  their  testimony  that 
they  supposed  they  were  receiving  a  deed  of 
the  Johnson  farm  subject  to  a  mortgage  of 
$3,200,  yet  they  made  an  effort  to  raise  the 
money  to  pay  the  installment  due  upon  the 
contract,  but  were  not  successful.  Johnson 
proceeded  to  declare  the  contract  forfeited, 
but  later  offered  to.  receive  the  amount  due 
upon  the  contract,  which  would  reduce  the 
amount  unpaid  to  $3,000,  offering  to  deed  to 
the  plaintiffs,  they  giving  him  a  mortgage 
back  for  $3,000  in  accordance  with  the  terms 
of  the  contract.  This  offer  plaintiffs  did  not 
comply  with,  but  refused  to  pay  anything. 

After  the  plaintiffs  were  informed  of  the  ■ 
conditions   surrounding  the   farm   and   the 
nature  of  their  title  thereto,  or  Interest  there- 
in, which  was  about  October  1st,  they  took 
no  steps  to  rescind  the  trade. 

The  defendants  Toan  and  wife,  about  the 
middle  of  November,  moved  from  the^farm 
into  one  of  the  booses  deeded  to  them  by 
the  plaintiffs,  and  adjoining  the  one  occu- 
pied by  tbe  plainUffs,  and  proceeded  to  col- 
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lect  the  rents  npon  tbe  other  boaaes,  ex- 
c^t  the  one  occnpied  by  tbe  plaintiffs.  The 
defendants  also  disposed  of  one  of  the  honses 
and  lots  deeded  to  them,  realizing  a  small 
som  therefor,  and  generally  took  charge  of 
the  property. 

Soon  after  this,  and  probably  in  the  month 
of  November,  1915,  the  plaintiffs  consulted 
Mr.  Kirkby,  an  attorney  who  bad  been  doing 
some  business  for  Johnson,  relating  to  the 
forfeiture  of  the  land  contract.  Mr.  Kirkby 
was  sworn  as  a  witness  in  the  case,  and  it 
appears  from  his  testimony  that  the  burden 
of  the  complaint  of  the  plaintiffs  to  him  was 
that  Holt  had  misrepresented  to  them  the 
value  of  the  Johnson  farm ;  that  be  bad  rep- 
resented to  them  that  the  property  was  worth 
at  least  $5,000  over  and  above  the  incum- 
brance npon  it;  that  he  had  promised  to 
exchange  that  farm  for  certain  property  In 
the  dty  of  Jackson,  known  as  the  "Pope 
Block,"  on  BVands  street,  and  ttiat  they  had 
placed  implicit  confidence  In  him. 

This  record  shows  that  the  plaintiffs  have 
to  blame  their  own  credulity  in  believing  all 
that  Holt  said  to  them.  Mr.  Kirkby  saw 
Holt,  who  promised  to  adjust  the  matters, 
and  Kirkby  testified  that  he  at  that  time 
learned  that  the  deeds  of  the  houses  and  lots 
in  Jackson  were  still  in  the  bands  of  Holt, 
and  that  Holt  promised  the  same  should  not 
be  delivered  until  the  whole  matter  was  ad- 
justed. Mr.  Kirkby  advised  against  the  pay- 
ment of  anything  upon  the  land  contract 
Mrs.  Van  Anker,  one  of  the  plaintiffs.  Con- 
sulted with  Mr.  Kirkby,  and  upon  that  sub- 
ject he  testified  as  herein  stitted  in  the  opin- 
ion of  the  court. 

Holt  left  the  country  in  December,  1916, 
and,  as  the  record  shows,  he  never  returned. 
He  left  his  office  in  charge  of  a  Mr.  Harri- 
son. Mr.  Toan  went  to  the  office  to  obtain 
hl.s  deeds  after  learning  that  they  had  not 
been  recorded,  as  he  claims  Holt  promised 
should  be  done  and  the  fees  paid,  as  Holt 
had  money  in  his  hands  belonging  to  Toan, 
arising  from  rents  collected,  and  other  mon- 
eys that  he  had  collected  and  finally  got 
away  with.  Harrison  testified  that  Holt  had 
said  to  him  that  the  deeds  were  kept  by 
him  as  collateral  security  for  the  note  which 
had  been  given  him  by  Toan  for  commis- 
sions, and  which  bad  been  discounted  by 
Holt  at  the  bank ;  and  that  he  would  de- 
liver tbe  deeds  to  Toan  as  soon  as  that  note 
was  paid,  or  In  some  way  canceled  so  far 
as  his  liability  was  concerned.  Toan  called 
upon  Harrison  for  the  deeds.  He  had  can- 
celed the  Holt  note  by  a  renewal  thereof, 
so  that  Holt  was  no  longer  liable  thereon, 
and  claimed  that  he  was  entitled  to  the 
deeds.  Harrison  made  search  and  could  not 
find  the  deeds,  but  there  was  one  compart- 
ment in  the  safe  of  which  Harrison  had  no 
key.  He  later  obtained  the  key  to  that  draw- 
er, opened  It,  and  found  ttie  deeds,  which 


he  delivered  to  Mr.  Toan,  and  tbe  same  were 
placed  on  record  on  February  21,  1916. 
Toan  also  served  notice  upon  tbe  plalntiffki 
to  quit  the  possession  of  the  house  and  lot 
occnpied  by  them,  and  embraced  in  one  ot 
the  deeds,  they  refusing  to  pay  rent. 

These  are  same  of  the  salient  points  npon 
which  testimony  was  given,  and  these  con- 
ditions continued,  until  proceedings  were 
brought  by  defendants  Toan  to  obtain  pos- 
session of  tbe  house  and  lot  occupied  by  the 
plaintiffs,  when  the  bill  of  complaint  herein 
was  filed  on  April  5,  1916,  and  an  injuncti<m 
was  issued  and  served. 

Tbe  learned  circuit  Judge,  in  a  carefully 
considered  opinion,  reviewed  tbe  testimony 
in  the  case  at  some  length. 

The  first  question  considered  by  him  in  his 
opinion  was  as  to  whether  defendant  Toan 
was  shown  to  be  a  party  to  tbe  fraud. 

Second.  Whether  the  trvnsfer  of  properties 
was  complete  so  that  Holt  may  be  said  to 
have  been  holding  the  deeds  of  the  Van 
Aukers  for  the  defendants  Toon.  In  other 
words,  as  to  the  Van  Aukers,  had  there  been 
a  delivery? 

Third.  Whether  delivery  was  or  was  not 
complete,  are  plaintiffs  now  entitled  to  a 
rescission  of  the  contract? 

[1]  The  learned  circuit  Judge  found  upon 
the  first  point  that  there  was  no  direct  evi- 
dence of  any  fraudulent  act  or  misrepre- 
sentation on  the  part  of  defendant  Toan. 
In  fact,  it  may  be  said,  from  this  record,  that 
the  plaintiffs  hardly  knew  the  defendants 
Toan.  They  did  business  with  the  man 
Holt,  and  they  allowed  Holt  to  represent 
them  In  the  trade.  The  circuit  Judge  found 
that  If  tbe  conduct  of  Toan  was  to  be  ques- 
tioned in  respect  to  his  good  faith,  it  could 
only  rest  upon  infereuoe  or  suspicion,  and 
that  ttie  proofs  in  bis  Judgment  did  not  es- 
tablish It;  that  fraud  is  not  to  be  pre- 
sumed, or  to  be  ^lightly  Inferred,  In  this 
view  we  are  constrained  to  agree  with  the 
trial  Judge.  We  are  of  the  opinion  that  the 
plaintiffs  have  not  sustained  the  burden  of 
proof  placed  upon  them  relating  to  this  ques- 
tion. 

[2]  2.  Upon  the  second  and  third  points  the 
circuit  Judge  reached  a  conclusion,  which  he 
stated  as  follows: 

"(2)  As  to  the  kind  of  oanveyanoe  or  transfer 
to  be  made  by  Toan  to  the  Via  Ankers  and 
whether  the  transfer  was  intended  to  be  com- 
plete, there  LB  evidence  on  either  side.  The  Van 
Aukera  claim  they  were  to  have  a  warranty 
deed ;  that  they  were  told  the  outstanding  in- 
debtedness on  the  farm  was  secured  by  a  mort- 
gage on  which  no  principal  was  due  for  tiiree 
years,  and  that  they  had  no  knowledge  Toan'a 
interest  was  only  that  of  a  vendee  in  a  land 
contract,  or  that  a  payment  of  ^200  of  principal 
bpsides  $160  of  interest  fell  due  October  1st. 
They  never  went  to  inspect  the  farm;  tbey 
never  sought  to  ascertain,  except  from  Holt, 
the  nature  of  Toan's  interest  in  the  Um ;  nor 
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to  have  any  abstract  of  title  furnished  or  to  be 
shown  Toan's  deed,  but  trusted  all  to  Holt. 

"And  before  October  lat  and  soon  after  the 
executioB  of  the  deeds  and  the  assignment  of 
Toan's  contract  of  purchase,  the  parties  began 
to  perform  and  carry  out  their  bargain.  ^  Toan 
took  possession  of  a  part  of  the  property,  dis- 
posed of  another  i>art.  Whatever  the  parties 
did  before  October  1st  I  do  not  regard  as  so 
material  and  significant  as  what  they  did  after 
that  date.  And  it  seems  to  be  conceded  that 
Holt  was  holding  out  to  the  Van  Ankers  that 
he  could  trade  their  equity  in  the  l^pan  farm 
for  a  certain  building  in  Jacluon  and  if  not, 
he  could  for  other  property  and  so  improve  their 
financial  condition.  After  they  learned  of  the 
situation  of  the  farm,  as  to  title  and  value,  from 
its  owner,  Mr.  Johnson,  and  on  or  about  Octo- 
ber Ist,  they  consulted  Mr.  Kirkby,  who  was 
then  also  the  attorney  for  Mr.  Jc^nson,  who 
was  seeking  payment  of  the  Interest  and  |200 
installment  of  piindpaL  They  then  learned 
the  condition  as  to  title  and  Toan's  interest  in 
the  farm  when  Johnson  pressed  for  pay  October 
lat,  or  very  soon  thereafter. 

"After  that  they  sought  to  have  Holt  make 
things  light,  and  directed  him  to  keep  in  his 
possession  the  deeds  made  by  the  Van  Ankers 
and  all  papers  then  held  by  him  nntil  he  should 
make  things  right.  He  promised  to  do  this. 
After  some  delay  he  absconded.  Then  Toan 
went  to  Holf  s  office  and  induced  the  person  in 
charge  to  permit  ttim  to  ol>tain  the  deeds.  He 
claims  they  were  hia,  and  that  he  was  entitled 
to  them.  They  claim  they  were  not  his,  that 
Holt  was  simply  the  custodian  holding  them 
in  escrow;  that  they  had  the  right  to  recall 
them,  and  that  Toan  can  derive  no  advantaj^ 
from  so  obtaining  the  possession  of  these  con- 
veyances. I  am  inclined  to  think  I  need  not 
finally  pronoanoe  an  opinion  upon  this  question, 
as  I  think  the  next  proposition  .1  discuss  may 
dispose  of  it 

"After  October  Ist  the  Van  Aukers  seem  to 
be  laying  all  responsibility  on  Holt  and  to  be 
pressing  him  to  make  things  right.  Toan  was 
still  in  the  possession  of  the  Johnson  farm; 
Johnson  was  pressing  for  payment.  They  visit- 
ed Kirkby,  Johnson's  attorney.  They  even  make 
some  proposition  to  turn  over  a  contract  to  sat- 
isfy Johnson,  which  Kiricby  informs  them 
J«dinson  will  not  accept.  They  seem  even  at 
that  time  disposed  to  make  some  arrangement 
and  to  keep  the  farm.  Kirkby  testifies  that 
from  what  he  'learned  of  the  entire  transaction, 
Holt  was  trying  to  defraud  plaintiffs  out  of 
their  property.  He  says  Holt  was  evidently  de- 
laying the  thing,  and  it  looked  like  he  was  go- 
ing to  beat  them  out  of  all  the  property  they 
had.  And  during  the  axgumenta  of  counsel, 
Kirkby  was  again  placed  «b  the  stand  and  the 
following  occurred: 

"  'The  Court:  Did  she  make  complaint  that 
if  the  deed  had  been  given  to  Toan  it  was  wrong. 
In  violation  of  any  understanding?  A.  I  don't 
think  she  did  at  first  until  she  found  out  the 
condition  of  affairs,  then,  of  course,  she  became 
satisfied  everything  was  wrong. 

"  'Q.  I  know,  but  I  want  to  get  the  conversa- 
tl«B;  if  she  made  any  claim  that  the  deed 
wasn't  to  be  delivered  until  .some  other  things 
were  all  done,  and  if  it  had  been  delivered  it 
was  contrary  to  the  understanding  by  which 
Holt  held  it.  Did  she  make  any  such  claim  as 
that?    A.  I  don't  believe  m.' 


"And  it  must  be  remembered  that  no  notice 
was  given  to  Toan  of  any  rescission,  nor  that  he 
should  not  receive  the  deeds,  or  obtain  them, 
or  that  he  should  not  take  further  possession  of 
the  Van  Auker  property,  or  that  they  would 
not  accept,  assume,  or  perform  the  land  con- 
tract, and  that  to  save  it  from  forfeiture  he 
must  himself  perform  its  conditions.  Nor  was 
any  demand  made  upon  him  to  give  up  or  re- 
transfer  any  of  the  property  of  the  Van  Aukers 
over  whidi  be  had  taken  control  or  exercised 
dominion. 

"In  addition,  in  November  they  permitted  him 
to  move  into  one  of  the  houses  on  one  of  the  lots 
they  had  executed  deed  of  to  Toan,  and  without 
protest  or  objection  although  that  lot  was  next 
to  their  own  home,  or  the  house  they  occupied. 
They  did  not,  of  their  own  accord  nor  under  the 
advice  of  Mr.  Kirkby,  make  any  claim  or  demand 
on  Toan  or  give  him  any  notice  whatsoever. 

"All  this  seems  to  have  a  material  bearing 
upon  the  question  as  to  the  character  of  the  de- 
livery. However,  as  I  before  remarked,  the 
next  proposition  I  discuss,  in  view  of  my  con- 
clusions respecting  it,  I  will  not  lay  down  any 
final  opinion  upon  this  question  as  to  the  char- 
acter of  the  delivery  to  Holt  or  Us  possession  or 
custody.  Nor  have  I  assumed  to  refer  to  or 
review  all  of  the  testimony  on  both  sides  bear- 
ing upon  this  question  of  delivery. 

"(3)  If  «U  the  contentions  of  the  Van  Aukers^ 
as  to  fraud  on  Toan's  part  and  as  to  delivery 
were  to  be  resolved  in  their  favor,  still  would 
they  now  be  entitled  to  a  decree  for  a  rescission 
or  cancellation  and  restoration  of  their  title? 

"I  understand  the  rule  of  law  to  be  that  one 
who  is  defrauded  by  another  in  respect  to  a  con- 
tract may  either  rescind  or  stand  upon  his  bar- 
gain, ratify  and  confirm  it 

"I  also  understand  it  to  be  the  duty  of  one, 
who  desires  to  rescind  or  repudiate  a  bargain  be- 
cause of  fraud,  to  act  promptly  on  discovery 
of  the  fraud,  and  not  to  proceed  further  or  con- 
tinue to  act  under  the  contract  or  recognize  it 
as  binding.  As  before  stated,  the  Van  Aukers 
learned  the  truth  on  or  about  the  1st  day  of 
October  respecting  Toan's  title  to  the  farm,  the 
condition  of  his  contract  as  to  payments,  the 
amounts  paid  and  owing,  the  purchase  price,  and 
everything  they  now  know  pertaining  to  IVmn's 
interest  and  the  terms  on  which  he  held  and  the 
value  of  the  farm.  They  make  all  of  their 
complaints  to  H3lt  and  Johnson  and  his  coun- 
sel, Kirkby,  who  also  advises  them.  They  do 
this  early  in  October.  Toan  still  lives  on  the 
farm.  They  give  him  no  notice  of  a  rescission 
nor  make  any  demand  for  him  to  yield  up  any 
property  he  has  received  from  them.  They  do 
not  forbid  his  moving  onto  one  of  the  lots  trad- 
ed to  him.  He  does  not  do  so  until  after  the 
middle  of  November.  He/  do  not  talk  to  him 
at  all  about  the  situation.  Their  attorney  does 
not.  They  urge  this  was  not  necessary,  a;  Holt 
was  his  agent  as  well  as  theirs.  But  I  hardly 
think  Holt  was  such  an  agent  of  Toan's  that 
under  the  circumstances  no  other  notice  to  him 
was  necessary.  They  at  least  could  have  mail- 
ed him  notice  or  seat  It  by  Johnson,  or  have 
been  prompt  in  letting  him  know  that  he  must 
give  up  what  he  had  enjoyed  under  the  deal 
with  them;  that  he  could  have  nothing  fur- 
ther ;  that  they  would  not  take  possession  of  his 
farm  or  assume  and  perform  the  contract  of 
purchase,  and  that  he  must  take  care  of  his 
contract  rights  or  lose  them.    I  cannot  help  sus- 
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pecting  tliis  would  hare  been  done  had  Mr. 
Kirkby  known  tbere  was  any  daim  that  Toan 
was  guilty  of  fraud  or  of  participation  in  it. 

"On  the  contrary,  Toan  is  snffered  to  ignore 
the  Johnson  contract,  to  let  it  be  forfeited,  to 
move  off  the  farm,  and  to  move  into  one  of  the 
Van  Auker  houses,  with  fnll  knowledge  on  the 
part  of  the  Van  Aukers  that  they  had  been  de- 
ceived and  defrauded.  They  knew  as  much  ear- 
ly in  October  as  they  know  now,  or  at  least 
might  have  known,  but  they  suffer  Toan  to 
change  his  situation  and  his  relation  to  the  farm 
and  lose  by  forfeiture  such  rights  as  he  had 
and  to  his  pecumary  loss,  and  even  to  go  on 
unopposed  to  take  possession  of  additional  prop- 
erty under  his  contract  arrangements  with  the 
Van  Aukers.  And  they  do  not  in  this  proceed- 
ing offer  to  restore  to  him  what  he  turned  over 
to  them,  nor  can  they  now  do  so,  but  remained 
silent  and  inactive  as  to  him,  and  themselves 
permitted  the  forfeiture  to  become  complete 
and  Toan's  loss  of  his  contract  interest  to  be- 
come final  and  irreparable. 

"If  they  believed  Toan  himself  was  a  party  to 
the  fraud,  and  if  he  was  such  party,  still  it  was 
their  du^  to  act  promptly  after  they  knew  of 
the  fraud,  and  not  to  hold  the  contract  and  per- 
mit the  forfeiture  without  giving  Toan  the  op- 
portunity to  himself  provide  against  it  He  who 
asks  equity  should  do  equity.  What  he  has 
obtained  under  a  fraudulent  contract  he  should 
restore  if  he  asks  a  return  of  what  he  has  parted 
with. 

"As  to  the  defendants  Mr.  and  Mrs.  Toan,  I 
think  it  must  be  held  that  the  Van  Ankers  can- 
not now  rescind.  If  there  was  fraud  to  which 
Toan  was  a  party,  the  repudiation  of  it  has  not 
been  timely.  If  so,  as  to  Toan  and  wife,  the 
contract  must  be  held  to  be  in  force. 

"It  resnlts  from  these  findings  that  the  bill 
mast  be  dismissed." 

After  carefnlly  reading  and  considering 
the  testimony  in  this  case,  we  have  reached 
the  condnsion  tliat  the  circuit  judge  might 
well  have  found  In  favor  of  defendants  up- 
on the  second  question,  that  he  made  a  prop- 
er disposition  of  the  case,  and  that  from  all 
the  evidence  In  the  record  we  do  not  feel 
Justified  In  changing  the  result  reached  by 
him. 

The  decree  below  Is  In  all  things  affirmed, 
with  costs  to  the  defendants  to  be  taxed. 


GAMBLS)   T.    OCEIANA   CIRCUIT   JUDGE. 
(No.  121.) 

(Supreme  Court  of  Midiigan.    Dec.  27,  1918.) 

BJXCEPTIONS,  Biu,  OF  «=340(4)— New  Tbiai, 
^=)118— BXTKNBION  OF  TIME— JUBISDICTIOW 
OF    COOBT. 

Where  testimony  had  actually  been  furnish- 
ed by  clerk  three  or  four  weeks  prior  to  ex- 
piration of  SO-day  limit  previously  granted  to 
file  bills  of  exceptions  or  move  for  new  trial, 
court  did  not  have  jurisdiction  three  or  four 
months  after  testimony  was  furnished  to  grant 
an  extension  of  time. 


Petition  by  Joseph  E.  Gamble  for  manda- 
mns  to  compel  John  Yanderwerp,  Oceana  Cir- 
cuit Judge,  to  further  extend  time  in  whldi 
to  settle  bill  of  exceptions,  or  move  for  new 
trial,  in  a  dvll  case  entitled  Francis  W. 
Tlnchet,  Ezecntor,  v.  Joseph  E.  Gambl&  Pe- 
tition dolled. 

Argued  before  OSTRANDER,  C.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FELr 
LOWS,  STONE,  and  KUHN  JJ. 

F.  B.  Wetmore,  of  Hart,  ftor  relator. 

Alex  Sutherland,  of  Mtiskegon  ((X  N.  Ses- 
sions, of  Muskegon,  of  counsel),  for  respond- 
ent 

STEERE,  J.  Plaintiff  seeks  by  mandamus 
to  compdl  the  circuit  Jud^e  of  Oceana  county 
to  further  extend  the  time  in  whldi  to  settle 
a  bill  of  exceptions  or  move  for  a  new  trial 
In  a  dvll  case,  entitled  Francis  W.  Findier. 
Executor,  v.  Joseph  E.  Gamble,  wherein  Judg- 
ment was  rendered  against  defendant,  Oc- 
tober 17,  1917,  upon  a  promissory  note  given 
by  him  to  Charles  Jensen,  deceased,  for  the 
amount  of  said  note  and  Interest 

Charles  Jensen  died  testate  leaving  all  his 
property,  both  real  and  personal,  to  his  wife, 
Anna  Jensen,  who  thereafter  died  testate  be- 
queathing her  estate  to  Liewls  Jensen,  Annie 
Gamble  (defendant's  wife),  and  Maggie  Gn- 
lumbo.    Flncher  brought  this  action. 

Certain  phases  of  the  litigation  were  be- 
fore this  court  In  Jensen  v.  Gamble,  191  Mich. 
233,  157  N.  W.  440,  and  Jensen  v.  Circuit 
Judge,  194  Mich.  406,  160  N.  W.  620.  In  the 
first-mentioned  case,  Lewis  Jensen  had  sued 
defendant  to  recover  his  undivided  one-third 
of  this  note,  and  defendant  Interposed  the 
objection  that  a  cause  of  action  based  on 
the  note  could  not  be  thus  split  whldi  the 
trial  court  overruled,  and,  on  appeal  by  de- 
fendant from  a  Judgment  against  him  for 
plaintiff's  third  of  the  amount  of  the  note, 
this  court  held  that  the  note  for  one  stated 
sum  of  money  presented  a  single  cause  of 
action  which  could  not  be  ^llt,  since  there 
can  be  but  one  action  oa  a  single  demand ; 
but  further  stated  In  tbe  opinion,  against 
plaintiff's  contention  there  was  no  other  way 
in  whidi  the  rights  of  plaintiff  and  defend- 
ant could  be  determined  when  owners  of  the 
remaining  interests  in  the  note  refused  to 
Join  as  plaintiffs,  that  tlie  executor  or  ad- 
ministrator de  bonis  non  of  the  testator's 
estate  could  bring  an  actloD  on  the  notet 
and  reversed  the  case  without  a  new  trial, 
whereupon  this  action  followed. 

At  conduslon  of  the  trial,  defendant  ob- 
tained an  order  granting  him  20  days  In 
which  to  move  for  a  new  trial  or  settle  a 
bill  of  exceptions,  with  a  stay  of  proceedings 
and  a  further  extension  of  60  days  <m  oob- 
ditlon  that  a  bond  in  the  sum  of  $10/)00  be 
filed  wlthhi  the  20  days.  Defendant's  coun- 
sel thereupon,  In  the  presence  of  the  court 
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and  oppostng  coanael,  ordered  a  tnukterlpt 
ot  tbe  tectlmony  from  the  coort  stenograpber, 
wbo  then  stated  he  would  furnish  the  same 
as  soon  as  possible  thereafter,  which  appears 
to  have  been  accepted  as  a  substitute  for 
the  certificate  of  the  stenographer  required 
by  section  62,  a  18,  of  the  Judicature  Act 
(Pub.  Acta  JStB,  No.  314).  The  bond  provid- 
ed for  In  said  order  was  not  filed. 

The  Judgment  was  entered  and  this  order 
extending  time  was  made  on   October.  17, 

1917.  No  further  appUtiatlon  was  made  to 
the  court  until  February  9,  1918,  wlien  de- 
fendant filed  a  motion  for  a  new  trial  and 
served  the  same  on  opposing  counsel  two 
days  later.  On  February  13,  1918,  plaintiff 
filed  a  motion  to  strike  defendant's  motion 
for  a  new  trial  from  the  files  on  varlons 
grounds,  amongst  which  were  that  no  bond 
bad  been  filed  as  required  by  order  of  the 
court,  no  ordor  or  application  for  an  ex- 
toislon  of  time  had  been  made  beyond  the 
original  80  days  granted,  which  expired  Jan- 
uary S,  1918,  although  the  court  stenog- 
rapher had  furnished  defendant's  counsel  a 
transcript  of  the  testimony  on  December  10, 
1917. 

Upon  snbmlsslon  of  this  motion  to  the 
court  on  February  IStb,  by  consent  of  coun- 
sel tbey  were  given  10  days  from  February 
14,  1918,  to  file  briefa.  and  on  March  18, 

1918,  the  court  made  an  order  granting  plain- 
tiffs motion  to  strike  defendant's  motion 
from  the  files.  , 

On  March  21st  defendant  filed  a  motion 
asking  that  the  time  In  which  to  file  a  mo- 
tion for  a  new  trial  or  settle  a  bill  of  ex- 
ceptions, etc.,  be  extended.  This  motion  was 
noticed  for  hearing  on  the  8th  day  of  April 
following,  which  was  the  first  day  df  the 
next  ensuing  term  of  court  In  that  county. 
The  motion  was  supported  by  affidavit  stat- 
ing as  reason  therefor  that  upon  the  16th 
«f  December,  1917,  shortly  after  receMng 
a  transetiptof  the  testimony  from  the  stenog- 
rapher and  before  completing  the  prepara- 
tion of  a  Mil  of  exceptions,  counsel  began 
assisting  military  registrants  In  filling  out 
their  questionnaires  and  devoted  his  time  al- 
most exclusively  to  that  patriotic  service  un- 
til the  4th  of  February  following.  Ck>unter 
affidavits  were  filed  by  plaintlfl  showing  that 
the  court  was  in  session  on  the  2d  day  of 
January,  1918,  at  whicfa  time  defendant's 
counsel  attended  and  obtained  a  decree  of 
divorce  for  a  client,  and  again  on  the  22d, 
23d,  and  24tb  days  of  January,  1018,  during 
which  time  defendant's  counsel  attended 
court  and  obtained  a  decree  of  divorce  for 
another  client  and  participated  in  a  contest- 
ed equity  case  involving  the  constmctioa  of 
a  wUl. 

Respondent's  return,  amongst  other  things, 
points  out  that  no  bond  was  ever  filed  by  de- 
fendant In  compliance  with  the  order  extend- 
ing time,  and  "a  certificate  of  the  stenog- 
rapher was  never  made  and  filed  as  required 


by  the  Judicature  Act" ;  avers  in  relation  to 
defendant's  claim  his  time  was  devoted  to 
assisting  registrants  In  preparing  their  ques- 
ttonnalres,  "that  the  attorney  for  relator 
took  audi  time  during  that  period  as  he 
thought  was  necessary  to  attend  to  his  press- 
ing private  and  professional  affairs" ;  states 
*lthe  2d  day  of  Jaauary,  1918,  was  the  first 
day  of  the  January  term  of  said  court,  and 
that  attorney  for  the  relator  appeared  be- 
fore the  court  and  took  such  time  as  he 
thought  was  necessajry  to  present  Us  proofs 
to  obtain,  and  did  obtain,  a  decree  of  di- 
vorce In  the  case  of  Becker  v.  Becker" ;  court 
was  also  In  session  "during  the  22d  and  23d 
days  of  January,  1918,  and  that  attorney  for 
relator  appeared  before  said,  court  and  pre- 
sented proofs  In  the  divorce  case  of  Mackln 
t.  Ma<&ln  and  obtained  a  decree.  Further, 
that  the  attorney  for  relator  was  In  court 
and  took  part  la  aa  equity  proceeding  to 
construe  a  will;  that  most  of  the  time  of 
the  court  on  January  23,  1918,  was  taken 
up  In  presenting  the  proofs  and  arguments 
of  counsel  in  these  two  cases";  says  that, 
"wben  plaintiff  moved  to  strike  the  motion 
for  a  new  trial  from  the  files  because  of 
delay,  relator  did  not  at  tbat  time  ask  for 
an  extension  of.  time,  but  waited  until  aft- 
er respondent  granted  plaintiff's  motion  to 
strike  relator's  moUcm  for  a  new  trial  from 
the  files,  and  on  or  about  March  21,  1918, 
the  relator  filed  this  motion  for  an  exten- 
sion of  time,  75  days  after  the  expiration 
ot  relator's  80  days,  which  he  had  to  pre- 
pare his  motion  for  a  new  trial  or  prepare 
his  bill  of  exceptions.''  In  conclusion,  re- 
spondent returns : 

"That  he  exercised   his  best  judgmott  and 

discretion  in  refusing  to  grant  relator  further 
time  to  prepare  a  motion  for  a  new  trial  or  set- 
tle a  bill  of  exceptions,  and  that,  in  view  of  all 
the  circumstances  of  tbe  case,  he  did  not  con- 
sider that,  in  justice  to  all  parties,  sudi  ex- 
tensioB  shoold  be  cranted." 

The  return  makes  plain  that  the  trial 
Judge's  refusal  to  grant  this  motion  was  not 
based  upon  the  assumption  of  loss  of  Juris- 
diction under  the  limitations  prescribed  by 
section  12634,  Comp.  Laws  1915,  but  on  the 
exercise  of  his  best  Judgment  and  Judicial 
discretion  "in  view  of  all  the  circumstances 
of  tbe  case." 

If  within  Uie  discretion  of  the  court  we 
cannot  find  from  this  record  such  palpable 
abuse  of  discretion  aCQrmatlTely  sbo^vn  as 
to  call  for  Interference  by  this  court,  but 
we  are  Impressed  that  the  court  might  well 
have  refused  the  motion  for  lack  of  Juris- 
diction under  the  recent  cases  of  Boyne  City 
Hardware  Co.  v.  Circuit  Jndge,  197  Mich. 
374,  163  N.  W.  892,  reviewed  In  Brevoort  v. 
Circuit  Judge  (decided  Oct.  29,  1918),  109 
N.  W.  224. 

Assuming,  without  deciding,  as  defendant 
contends  in  the  instant  case,  that  tbe  sten- 
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ographer's  statement  In  open  court  was 
equivalent  to  a  certificate  under  the  statute, 
the  testimony  had  actually  been  furnidied, 
and  that  ground  for  delay  eliminated  between 
3  and  4  weeks  prior  to  the  expiration  of  the 
80  days'  limit  previously  granted  and  be- 
tween 3  and  4  montlis  before  this  application 
for  extension  of  time  waa  made. 

In  Boyne  City  Hardware  Co.  v.  Circuit 
Judge,  supra,  a  belated  certificate  of  the 
stoiographer  was  filed  and  relied  on,  vriiich 
the  court  disposed  of  as  followa:  • 

"In  the  case  at  bar,  although  the  certificate 
of  the  stenographer  is  relied  upon,  that  certifi- 
cate shows  that  the  transcript  had  actually  been 
furnished  upwards  of  four  months  before  the 
application  for  an  eztmsion  of  time  was  made." 

In  the  Brevoort  Case  the  court  said,  re- 
ferring to  this  situation: 

"But  one  of  the  affidavits  in  Support  of  the 
motion  showed  that  the  completed  transcript 
had  been  delivered  by  the  stenographer  to  the 
attorney  four  months  before  the  date  of  the  mo- 
tion. Under  these  circumstances,  the  court  was 
clearly  without  authority  to  grant  an  exten- 
sion." 

Those  cases  go  so  fully  into  this  question 
that  it  is  unnecessary  to  further  discuss  It 
here. 

For  reasons  above  stated,  the  writ  of  man- 
damus applied  for  herein  is  denied,  with 
costs  to  respondent. 


SPRATLER  V.  SPRATLER.     (No.  41.) 
(Supreme  Court  of  Uichigan.    Dec.  27,  1918.) 

1.  DivoBCB  «=>200  —  Statdixs  — Repeal  bt 
iKPUOAiaON— ALDioirr. 

Pub.  Acts  180e,  No.  259,  %  1,  conferring  up- 
on chancery  courts  decreeing  divorce  the  power 
to  fix  a  provision  in  lieu  of  dower,  held  to  im- 
pliedly repeal  Comp.  Laws  1915,  {  11415,  fix- 
ing alimony  to  which  wife  is  entitled  if  granted 
divorce  on  ground  of  misconduct  or  adultery, 
the  two  provisions  being  repugnant,  and  for- 
mer having  been  enacted  to  confer  upon  chancery 
courts  power  to  dispose  of  questions  of  divorce 
and  alimony  In  one  proceeding. 

2.  DivoscB   «=»240(4)— Ajjmoht— SuniciER- 

CT  OF  AWABD. 

Award  of  $5,000  in  lieu  of  dower,  household 
furniture  of  value  of  $846,  and  taxable  costs, 
including  attorney's  fee  of  $350,  granted  28  year 
old  wife,  decreed  divorce  from  64  year  old  hus- 
band on  ground  of  misconduct  and  adultery  aft- 
er 4V&  years  of  married  life,  during  which  time 
husband's  fortune  had  not  increased  to  any  con- 
siderable extent  by  wife's  efforts,  ^Id  sufficient, 
under  Pub.  Acta  1909,  No.  259,  though  hus- 
band's real  estate  was  valued  at  $30,000  and 
personal  property  at  $6,042 

Ostrander,  C.  J.,  and  Moore,  X,  dissenting  in 
part. 


Appeal  from  Circuit  Goart,  Kent  Coanty, 
in  Chancery;   Willis  B.  Peridns,  Jadce. 

Bill  for  divorce  by  Llda  Spratler  against 
Joseph  Spratler.  FYom  a  decree  for  alimony 
gl^1ng  insufficient  relief,  plaintiff  appeals. 
Affirmed. 

Argued  before  OSTRANDER,  O.  J.,  and 
BIRD,  MOORE,  STEERE,  BROOKE,  FEL- 
LOWS, STONE,  and  KUHN,  JJ. 

Don.  E.  Minor,  of  Grand  Rapids,  for  ap- 
pellant. 

H.  Monroe  Dunham,  of  Grand  Bapida,  for 
appellee. 

BIRD,  J.  Plalntur  filed  ber  MH  praying 
for  a  decree  of  divorce  from  defendant  on 
the  grounds  of  extreme  cruelty  and  adultery, 
npon  the  hearing  of  the  cause  the  chancellor 
Was  persuaded  that  defendant  was  guilty 
of  both  charges,  and  accordingly  granted 
plaintiff  relief,  announcing  at  the  time  that 
he  would  hear  the  parties  later  on  the  ques- 
tion of  alimony.  Subsequently  the  matter 
was  taken  up,  and  testimony  offered  bear- 
ing upon  the  value  of  defendant's  property, 
which  was  largely  real  estate,  situate  in  the 
dty  of  Grand  Rapids.  The  conclusion  readi- 
ed by  him  was  that  a  fair  value  of  the  real 
estate  was  $30,000,  and  the  personal  property 
$5,642,  exclusive  of  household  goods.  Upon 
this  valuation  the  chancellor  awarded  plain- 
tiff $5,000  In  lieu  of  dower,  household  furni- 
ture of  the  value  of  $846,  and  taxable  costs, 
including  an  attorney  fee  of  $350.  Plaintiff 
was  dissatisfied  with  this  award,  and  has  ap- 
pealed to  this  court. 

Plaintiff  makes  the  point  that,  defendant 
having  been  found  guilty  of  the  charges  of 
misconduct  and  adultery,  she  Is  entitled  to 
dower  under  the  following  statute: 

"When  the  marriage  shall  be  dissolved  by  the 
huslMmd  being  saitenced  to  imprisoament  for 
life,  and  when  a  divorce  shall  be  decreed  for 
the  cause  of  adultery  committed  by  the  hus- 
band, or  for  the  misconduct  or  habitual  drunk- 
enness of  the  husband,  or  on  account  of  his  be- 
ing sentenced  to  imprisonment  for  a  term  of 
three  years  or  more,  the  wife  shall  be  entitled 
to  her  dower  in  his  lands  in  the  same  manner 
as  if  he  were  dead;  but  she  shall  not  be  en- 
titled to  dower  in  any  other  case  <A  divorce." 
Oomp.  Laws  IdlS,  \  11410k 

Defendant  denies  that  the  foregoing  statute 
is  appllcaUe  to  the  present  situation  by  rea- 
son of  the  passage  of  Act  259,  §  1,  of  the 
Laws  of  1909,  the  material  portion  of  which 
reads: 

"When   any   decree  of  divorce  is   hereafter 

granted  in  any  of  the  courts  of  this  state,  it 
shall  be  the  duty  of  the  court  granting  such 
decree  to  include  in  it  a  provision  in  lieu  of 
the  dower  of  the  wife  in  the  property  of  the 
husband,  and  such  provision  shall  be  in  full 
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Mtiafaetloii  tA  all  daima  that  tbe  wife  may  bave 
in  an?  property  which  the  hnaband  owns,  or 
may  thereafter  oim,  or  bi  which  he  may  have 
any  interest." 

Tim  queatton  therefore  presented  for  oar 
consideration  is  to  what  extent  section  11416 
was  affected  by  tbe  passage  of  Act  259.. 

[1]  1.  Both  of  these  statutory  provisions 
deal  with  tbe  same  subject-matter.  Act  259 
makes  no  r^erence  to  the  former  one.  In 
aeetlon  1141B  the  Legislatura  itself  fixes  tbe 
alimony  which  a  wife  shall  be  entitled  to.  if 
granted  a  decree  of  divorce  on  the  groand 
of  misconduct  or  adultery.  Act  259  confers 
upon  chancery  courts  in  all  cases  the  power 
fo  fix  a  provision  In  lieu  of  dower.  It  is 
quite  apparent  that  these  provisions  are  con- 
flicting, and  are  therefore  repugnant.  Tbe 
only  way,  whldh  occurs  to  us,  that  they 
could  be  construed  so  that  both  might  stand 
would  be  to  aay  that  Act  260  confers  upon 
chancery  courts  the  power  to  fix  tbe  value 
of  the  alimony  which  tbe  Legislature  has 
granted.  Prior  to  the  passage  of  Act  259 
a  decree  of  divorce  rendered  on  the  ground 
of  misconduct  or  adultery  Invariably  led  to 
another  proceeding  before  tbe  wife  could  se- 
cure the  possession  of  her  alimony.  This 
complicated  and  delayed  sue*  proceedings. 
Anotber  difficulty  frequently  met  with  by 
chancery  courts  In  determining  the  question 
of  alimony  was  the  ownership  of  property 
by  the  entireties.  The  cpurt  lacking  adequate 
power  to  deal  with  these  tenures  made  prop- 
erty adjustments  difficult.  A  consideration  of 
Act  250  in  connection  with  the  practice  pri- 
or to  Its  passage  leads  to  the  conclusion  that 
this  legislation  -was  passed  to  meet  these  dif- 
ficulties and  to  confer  upon  chancery  courts 
tbe  power  to  dispose  of  the  questions  of  dl- 
T<«ce  and  alimony  in  <H>e  proceeding.  While 
this  court  has  never  had  occasion  to  pass  di- 
rectly on  this  queetl»n,  its  attitude  In  dispos- 
ing of  alimony  questions  since  the  passage  of 
Act  269  has  been  consistent  with  this  con- 
struction. Our  conclusion  Is  that  section 
11416  was  repealed  by  implication  by  the 
passage  of  section  X  of  Act  269  of  the  Laws 
of  1900. 

m  2.  But  ptalntUf  argues  that  if  this 
be  the  pr<^>er  view  the  allowance  was  Inade- 
quate considering  the  value  of  defendants 
property.  When  all  the  circumstances  are 
considered,  the  award  which  was  made  does 
not  appear  to  be  unfair  or  inadequate.  At 
the  time  of  ntarrlage  defendant  was  90  years 
of  age  and  plalntUt  24.  They  Uved  together 
about  4%  years.  Tbe  testimony  indicates 
that  plaintiff  was  Industrious  and  a  good 
housewife,  and  beside  was  helpful  to  defend- 
ant in  his  work  as  an  undertaker,  but  it 
does  not  aK>ear  that  defendant's  fortune 
was  Increased  to  any  considerable  extent  by 
her  ^orts  during  the  time  they  lived  togeth- 


er. Hie  valuation  placed  upon  the  property 
by  the  court  was  a  fair  one,  and  we  think 
neither  the  valuation  of  the  property  nor  the 
award  of  alimony  should  be  disturbed. 

The  amount  paid  by  defendant,  under  the 
order  of  this  court,  for  plalntifTs  weekly  al- 
lowance and  counsel  fees  will  be  credited  on 
tbe  decree  for  permanent  alimony.  Tbe  con- 
clusion reached  by  the  trial  court  will  be 
affirmed.  No  costs  in  this  court  will  be  al- 
lowed either  party. 

FEaXOWS,  KUHN,  BROOKE,  STONE, 
and  STEBRB,  JJ,  concurred  with  BIRD,  J. 

OSTRANDER,  O.  J.  In  my  opinion  the 
act  of  1909  did  not  repeal  section  11416, 
Oomp.  Laws  of  1915.  The  two  statutes  miust 
be  read  together.  I  agree  to  tbe  afflrmatioe 
of  the  decree. 


MOORE,  J,  concurred  wlOi  OSTRANDER, 
a  J. 


WALD  V.  PACKARD  MOTORCAR  CO. 
(No.  oa) 

tSnpreme  Court  of  Mldtlgaa.    Dee.  27,  1918.) 

L  McKiciFAt.     CoBPOBAHoiTB     «a»706(7)  — 

SlSKirsS— USB  AM  HlQHWAT— COU.ISION— 
CoNTBIBUTOKT  NKOUOKHOX  — QuXSnON  VOB 
JUBT. 

Where  plaintiff  testified  that,  when  he  en- 
tered upon  and  attempted  to  cross  a  paved  street 
85  feet  wide,  defendant's  automobile,  approach- 
ing thereon,  was  more  than  450  feet  away,  tiie 
question  whether  plaintUTs  negligence  contribut- 
ed to  the  collision  was  for  the  jury.  (Affirmed 
by  divided  court.) 

2.  DAiTAOts  «a»lS2(l)— Excessive  Vxbdiot. 

Where  plaintiff,  permanently  injured  in  a 
street  collision  occurring  2  years  l>efore  trial, 
was  72  years  <dd,  with  an  earning  capadty  of 
$65  to  $76  per  month,  and  inenned  a  doctor's 
bill  of  more  than  $50,  aad  suffered  severe  physi- 
cal pain,  and  his  horse  was  so  injured  that  it 
had  to  b«  killed,  and  bis  wa^on  and  harness 
damaged,  a  verdict  of  $2,S00  was  not  excessive. 
(Affirmed  by  divided  court.) 

8.  Evidence  «=>244(11)— Masteb  and  Sebv- 
ANT    «=»330(3)— The    Relation— Dbiveb's 
Admission— iKJtJBT  to  Thibd  Pebson. 
That  the  automobfle  colliding  with  plaintilPs 
wagon  bore  defendanifs  license  number,  and  the 
oompetent  admission  of  tbe  driver  to  a  witness 
shortly  after  the  accident  that  it  belonged  to 
defendant  and  that  he  was  an  employ^  of  de- 
fendant, with  evidence  of  other  confirming  cir- 
cumstances, held  to  justify  the  jury  in  finding 
that  the  relation  of  master  and  servant  was  es- 
tablished.   (Afllrmed  by  divided  court) 
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4.  MURIOIPAL  COBPORATIORB  «s»706(5)— tltnE 
OF  SnUEST  AS  HlOHWAT— AUTOMOBIU— £>VI- 
OBKCE    OF    OWNEBaaiF. 

That  the  automobile  colliding  with  plaintiff*! 
wagon  and  horse  bore  defendant'*  license  nnm- 
ber,  together  with  other  evidence,  held  snfBcient 
to  warrant  the  inference  of  defendant's  owner- 
ship. 

Error  to  Circuit  Court,  Wayne  County; 
William  B.  Williams,  Judge. 

Action  by  Andrew  Wbld  against  the  Pack- 
ard Motorcar  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed  by 
'diTided  court 

Argued  before  OSTRANDBIB,  O.  J.,  and 
BIBD,  MOORE,  STEEKE,  BROOKE,  FEL- 
LOWS, SXONE,  and  KUHN,  JJ. 

Frederick  J.  Ward,  of  DetixAt,  for  appe- 
lant. 

Charles  W.  Hitdicock  and  William  A.  C<d- 
Uns,  both  of  Bay  City,  for  appellea 

MOORE,  J.  The  plaintiff  was  a  man  ap- 
proximately 75  years  of  age.  He  used  a  horse 
and  wagon  in  his  business.  On  July  10, 
1916,  he  was  driving  west  on  Ohio  street  in 
Bay  City,  and  was  crossing  Henry  street, 
when  he  was  struck  by  an  automobile.  He 
claims  the  aut<HuobUe  was  owned  by  the  de- 
fendant company  and  was  operated  by  a  man 
by  the  name  of  Brown.  From  a  verdict  In 
favor  of  the  plaintiff  for  |2,500  the  case  Is 
brought  here  by  writ  of  error. 

t1]  It  is  claimed  defendant  should  have  a 
directed  verdict  because  of  the  contributory 
negligence  of  the  plaintiff.  'This  contenticm. 
is  based  upon  the  claim  that  plaintiff  might 
have  avoided  the  accident  The  question  was 
left  to  the  jury  by  the  trial  Judge. 

The  plaintiff  testified  that  when  be  enter- 
ed upon  Henry  street  to  cross  it  tite  au- 
tomobile was  more  than  a  block  and  a  half, 
upwards  of  400  feet,  away.  WIe  do  not  think 
it  can  be  said  that  to  attempt  to  cross  a  pave- 
ment 85  feet  wide,  under  the  circumstances 
showu  here,  was  as  a  matter  of  law  contrilm-' 
tory  negligence. 

[2]  It  is  claimed  the  verdict  was  excessive. 
This  is  baaed  upon  the  fact  that  plaintiff  was 
upwards  of  72  years  of  age  when 'hurt,  with 
an  earning  capacity  of  $66  to  $75  a  month. 
The  record  shows  that  the  horse  was  hurt  so 
badly  that  a  policeman  killed  it  to  put  It 
out  of  its  misery;  that  the  harness  and 
wagon  were  injured;  that  plaintiff  incurred 
a  doctor's  bill  of  upwards  of  $50;  that  he 
suffered  severe  injuries,  some  of  which  the 
doctor  testified  would  be  permanent 

Xearly  two  years  had  elapsed  between  the 
time  of  the  injury  and  the  time  of  the  trial. 
During  all  that  time  the  plaintiff  claimed  to 
have  suffered  severe  physical  pain.     We  do 


not  think  the  verdict  was  so  large  tliat  we 
should  interfere. 

(S,  4]  The  other  asslgnmaita  of  error  may 
be  considered  together.  The  assistant  manag- 
er of  the  defendant  ctHupany  was  called  as  a 
witness  by  the  plaintiff.  He  testifled  in  sub- 
stance: 

That  he  gave  directions  to  have  a  car  sent  out 
on  the  Pikers  tourist  trip.  "I  told  the  office 
manager  to  place  a  car  and  driver,  the  best 
driver  he  coald  find,  at  the  disposal  of  this  good 
roads  commission.  I  awwime  that  my  imtcr  was 
carried  out" 

He  testified: 

He  heard  a  report  was  made  to  his  company 
that  an  accident  occurred  in  Bay  City,  but  that 
he  did  not  see  the  report  "I  might  add  that 
does  not  come  under  my  jurisdiction,  that  is  tte 
reason  I  would  not  see  it  •  •  •  I  know  WSI- 
liam  E.  Metzger.  *  *  *  When  I  made  this 
order  for  a  car  of  our  company,  I  knew  that 
Mr.  Metager  was  Bnppoaed  to  be  in  diarge  of 
the  trip." 

A  policeman  In  Bay  City  saw  a  crowd  col- 
lecting at  the  comer  of  Ohio  and  Henry 
streets  when  he  was  two  blocks  away.  He 
at  once  went  there. 

"When  I  got  there  Mr.  Wald  was  hi  the  doc- 
tor's ofiSce,  the  doctor  lived  on  the  corner — on 
the  southwest  corner.  The  man  that  ran  into 
him  gave  me  his  name  as  George  Brown.  The 
horse  was  laying  on  the  comer  of  Ohio  and 
Henry  streets,  near  the  curb.  The  wagon  was 
unhitched  and  backed  away  about  6  feet  from 
the  horse.  The  horse  was  right  at  the  curb,  his 
head  was  at  the  east  curb  as  it  circles  around, 
the  northeast  comer.  I  could  not  say  where 
the  horse  was  hit  I  know  he  had  a  broken  leg. 
I  couldn't  say  which  it  was;  I  don't  remember. 
It  was  on  the  night  of  July  10,  1919.  After 
viewing  the  horse  and  rig,  I  then  went'into  I>r. 
McOoech's  office  with  Mr.  Metzger." 

"Q.  Now,  you  started  awhile  ago  to  mention 
a  man  by  the  name  at  Brown;  when  did  you 
first  meet  Brown?  A.  I  saw  him  where  the 
accidoit  happened. 

"Q.  Whereabouts  was  Brown  from  where  the 
horse  and  rig  was?  A.  He  was  in  his  machine 
headed  the  opposite  way.  He  told  me  he  was 
the  man — 

"Mr.  Ward:  I  object  to  what  he  told  him. 

"The  Court:  How  soon  was  it  after  the  acci- 
dent? Oan  you  tell  us  how  soon — ^how  long  it 
took  to  get  down  there?  A.  About  ten  minutes, 
I  should  judge. 

"The  Court:  Xou  may  take  the  answer  fbr 
the  present 

"Mr.  Ward:  I  want  to  object  to  it  as  incom- 
petent and  improper  hearsay. 

"Q.  The  court  says  you  may  tell  how  yon  hap- 
pened to  talk  to  Brown?  A.  When  I  came  back 
there  where  the  acddent  happened  this  man  was 
standing, there  in  the  machine.  He  told  me  that 
his  machine  ran  into  the  rig.  I  asked  Mr. 
Brown  who  he  was  and  where  he  was  from. 

"Q.  Did  he  tell  yon?  A.  He  told  me  he  was 
in  the  employ  of  the  Packard  Motorcar  Com- 
pany of  Detroit  He  told  me  he  had  just  sent 
for  the  boas,  and  he  would  be  over  in  a  short 
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time.  He  sent  another  car  for  the  boss.  He 
was  atoppioK  at  the  Winona  Hotel,  juit  a  mile 
from  where  the  accident  happened.    •    •    • 

"A.  He  told  me  his  name  was  Metzger.  I 
did  have  a  Ullc  with  Mr.  Metiger.  I  did  kill 
the  horse." 

The  doctor  to  whose  office  the  plaintiff 
was  first  taken  died  before  the  trlaL  Mr. 
Wald  was  put  Into  the  Padiard  car  and 
driven  by  Mr.  Brown  to  the  office  of  Mr. 
Wald's  family  physician.  The  doctor  got 
Into  theVnr  and  was  taken  by  Mr.  Brown 
to  Mr.  Wald's  home.  The  number  of  the  car 
was  5062M,  and  that  was  the  number  of  the 
license  Issued  to  the  Packard  Company. 

It  Is  the  claim  that  what  Mr.  Brown  said 
Is  incompetent,  and  that  plaintiff  failed  to 
make  a  case,  and  the  verdict;  should  have 
been  directed  In  favor  of  defendant.  Like 
questions  were  considered  in  Hatter  v.  Dodge 
Bros.,  202  Mich.  97,  167  N.  W.  »35.  Much 
of  the  language  used  In  that  opinion  Is  ap- 
plicable here.  It  will  not  be  necessary  to 
repeat  It 

Judgment  is  affirmed,  wltb  costs  to  the 
jdalntlff. 

BIRD,  STEERE,  and  FEJLLOWS,  JJ.,  con- 
curred with  MOORE,  3. 

OSTRANDER,  O.  J.  That  the  automobile 
belonged  to  defendant  Is  to  be  Inferred  from 
the  proven  facts;  that  It  was  being  driven 
by  an  employe  of  defendant  rests  upon  the 
statement  of  Brown,  who  was  In  the  car 
after  the  accident  and  who  told  the  police- 
man witness  that  he  was  In  the  employ  of 
the  defendant  I  think  the  testimony  of 
Brown's  statement  was  not  competent,  and 
that  It  was  reversible  error  to  receive  and 
consider  it 


STONE,  KUHN,  and  BROOKE,  JJ.,  om- 
curred  with  OSTRANDER,  C.  J. 


WILLIAMS  V.   TRAVELERS'   INS.  CO. 

(Supreme  Court  of  Wisconsin.     Dec  S,  1918.) 

Concurring  opinion. 

For  majority  opinion,  see  169  N.  W.  609. 

WINSLOW,  C.  J.  I  understand  it  Is  held 
by  the  opinion  of  the  court  In  this  case,  first, 
that  there,  as  in  the  Lundberg  Case,  162 
Wis.  474,  156  N.  W.  482.  Ann.  Cas.  1916D, 
667,  a  question  of  fact  is  presented  as  to 
whether  the  policy  in  question  conforms 
typographically  to  the  requirements  of  the 
statute,  the  decision  of  the  commissioner  on 
that  question  Is  final,  and  cannot  be  collater- 
ally attacked;  and,  second,  that  where,  as 
In  the  present  case,  there  is  no  question  of 
fact,  but  simply  a  plain  violation  of  the  com- 
mand of  the  statute,  the  approval  of  the 
form  by  the  commissioner  does  not  help  the 
form  in  the  least,  but  It  may  be  attacked  in 
any  court  in  which  It  conies  In  question  for 
Its  failure  to  comply  with  the  plain  com- 
mands of  the  law. 

The  result  Is  that  (as  appUed  to  the  facts 
then  present)  the  rule  stated  In  the  Lund- 
berg Case  was  right,  and  is  approvetl,  but 
that  it  should  not  be  extended  to  a  case  like 
the  present,  where  there  Is  no  question  of 
fact  to  be  passed  upon. 

With  this  understanding  of  the  effect  of 
the  present  decision,  I  concur  in  -  the  re- 
versal. 

ROSENBBRRT,  J.  I  concur  in  the  views 
of  the  Chief  Justice. 
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ABANDONMENT. 

See  Appeal  and  Error,  ®=>179;  Homestead, 
«=»161,  162,  181;  Husband  and  Wife,  «=» 
302. 

ABATEMENT  AND  REVIVAL 

V.  DEATH  OF  PARTY  AMD  BEVTVAI. 

OF  ACTION. 

(B)   Contlnaance  or  RctItsI  of  Aotloa. 

«=>73  (Minn.)  Action  to  cancel  a  beneficiary 
certificate  under  which  different  amounts  were 
payable  to  each  of  two  beneficiaries,  after  insur- 
ed's death  and  when  one  beneficiary  was  beyond 
court's  jurisdiction,  was  properly  continued 
against  the  beneficiary  within  its  jurisdiction, 
in  view  of  Gen.  St.  1913,  |  791C.— National 
Council  of  Knights  and  Ladies  of  Security  v. 
Scheiber,  169  K.  W.  272. 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Purchaser,  €=3140. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 

ACCOUNT. 

See  Appeal  and  Error,  ®=»1024;  Corporations, 
€=»!fll,  312;  Executors  and  Administrators, 
<8=>ft7.  220,  .509;  Husband  and  Wife,  <S=>85; 
Mechanics'  laens,  ^s>157:  Mortgages,  4=9 
3S;    Partnership,  «=>10S,  336. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

€=>l  (N.D.)  In  action  for  accounting  growing 
out  of  agreement  by  defendant's  intestate  to 
take  over  plaintiff's  crop  contract  for  purchase 
of  land  from  another,  and  of  other  transactions 
and  indebtedness,  the  estate  was  required  to 
account  for  all  money  received  by  intestate,  and 
to  show  its  application  either  upon  land  con- 
tract or  other  indebtedness  and  account  for 
all  payments  and  all  credits.— Herold  v.  Hill, 
109  N.  W.  592. 

II.  PROCEEDINGS  AND  REEIEF. 

4s»l8  (N.D.)  In  action  for  an  accounting 
growing  out  of  agreement  by  defendant's  in- 
testate to  take  over  plaintifE's  crop  contract  for 
purchase  of  land  from  another,  and  of  other 
transactions  and  indebtedness,  held,  on  the  ev- 
idence, that  plaintiff's  claim  ihat  the  total  of 
balance  due  on  contract  was  $200  in  excess  of 
tnie  amount  due  thereon,  when  taken  over  by 
intestate,  could  not  be  allowed. — ^Herold  v.  Hill, 
169  N.  W.  592. 

In  action  for  accounting  growing  out  of 
agreement  by  defendant's  intestate  to  take  over 
plaintiff's  crop  contract  for  purchase  of  land 
from  another,  and  of  other  transactions  and 


indebtedness,  evidence  Aeld  to  show  that  dur- 
ing 1905  and  1906  plaintiff  paid  intestate  for 
the  use  of  school  lands,  which  intestate  leased 
to  plaintiff. — Id. 

In  action  for  an  accounting  growing  out  of 
an  agreement  whereby  defendant  intestate  was 
to  take  over  plaintiff's  crop  contract  for  the 
purchase  of  land  from  another,  and  of  other 
transactions  and  indebtedness,  evidence  held  to 
show  that  in  1911  and  1912  plaintiS  leased 
school  land  of  intestate  on  shares,  and  was  to 
be  paid  one-half  the  threshing  bill,  and  for 
hauling  Intestate's  share  to  the  elevator. — Id. 

Where  plaintiff,  after  his  checks  to  defend- 
ant's intestate  were  paid  and  returned,  wrote 
on  them  the  words  "payment  on  land,"  without 
any  wrong  motive  or  any  advantage  to  himself, 
such  words  would  not  vitiate  the  checks,  even 
if  payee  had  not  consented  to  their  addition. 
-Id. 

©=20(2)  (N.D.)  In  action  for  accounting  grow- 
ing out  of  agreement  by  defendant's  intestate 
to  take  over  plaintiffs  crop  contract  for  pur- 
chase of  land  from  another,  and  of  other  trans- 
actions and  indebtedness  plaintiff  was  entitled 
to  credit  for  amount  of  his  checks  paid  to  in- 
testate, and  for  which  he  received  no  credit 
upon  the  note  representing  the  balance  due  un- 
der the  new  contract  or  otherwise. — Herold  v. 
HUl,  169  N.  W.  692. 

ACCOUNT  STATED. 

See   Judgment,   «=»725,   744,   609. 

€=»8  (Mich.)  An  account  stated  is  none  the  less 
binding  because^  one  or  more  of  the  items  are 
charged  or  credited  upon  a  distinct  promise  of 
one  or  the  other  of  the  parties  to  do  in  the  fu- 
ture some  other  or  further  thing  with  respect  to 
such  item  or  items.— Kimmerle  v.  Lowitz,  168  N. 
W.  857. 

ACKNOWLEDGMENT. 

See  Insurance,  4=9654%. 

ACTION. 

See  Abatement  and  Revival; 
Dismissal  and  Nonsuit. 


Courts,  i&=»202; 


n.   NATURE  AND  FORM. 

«=»32  (Mich.)  The  distinction  between  actions 
at  law  and  suits  in  chancery  have  not  been  abol- 
ished in  Michigan. — Otto  v.  Village  of  Highland 
Park.  169  N.  W.  904.     ■ 

III.   JOINDER,   SPUTTINO,   OONSOEI- 
DATION,  AND  SEVERANCE. 

4=45(1)  (Mich.)  While  "actions"  and  "causes 
of  action"  do  not  strictly  and  technically  have 
the  same  meaning,  that  jrartion  of  Judicature 
Act,  c.  8,  §  1,  applicable  in  the  instant  case, 
deals  with  causes  of  action  which  are  generally 
recognized  as  the  fact  or  combination  of  facta 
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giving  rise  to  or  entitling  a  party  to  sustain  an 
action.— Otto  v.  Village  of  Highland  Park,  169 
N.  W.  904. 

€=>50(6)  (Mich.)  In  action  by  plaintiff  vendees 
against  vendor  and  its  selling  agent  and  defend- 
ant village  for  damages  to  property  purchased 
due  to  flooding  of  basement  with  sewerage,  held, 
that  declaration  in  three  counts  amounted  to  a 
joinder  of  different  causes  of  action  each  against 
a  different  defendant,  contrary  to  Judicature 
Act,  c.  8.  §  1.— Otto  V.  VUlage  of  Highland  Park, 
169  N.  W.  904. 

ADJOINING  LANDOWNERS. 

See  Adverse  Possession,  ^=>S,  66;  Animals, 
®=>95;  Boundaries:  Easement,  €=>7,  8; 
Frauds,  Statute  of,  «e=>70;  Municipal  Cor- 
porations, €=9692;  Party  Walls. 

ADMINISTRATION. 

See  Ezecators  and  AdminiBtratorg. 

ADULTERATION. 

See  Druggists,   4s>10. 

ADULTERY. 

See  Divorce,  «=3240. 

ADVERSE  POSSESSION. 

See  Boundaries,  ®=>4S;  Criminal  Law,  €=» 
1172;  Easements,  <^=>7,  36;  Highways,  <S=> 
7,  17,  163;  Infants,  «=324;  Life  Estates, 
®=a8;    Waters  and  Water  Courses,  «=>137. 

I.  KATUKE  Ain>  KEQinSITES. 

(A)   Acanlaltlon  of  Rlsbta  by  Preaoription 
In   General. 

€=>4  (Iowa)  Adverse  possession  cannot  be  in- 
voked against  a  municipality. — ^Herrick  v.  Moore, 
169  N.  W.  741. 

€=»8(4)  (Iowa)  Limitations  did  not  run  against 
a  railroad,  under  a  deed  in  which  the  land  re- 
verts to  grantor  for  nouuser,  as  to  a  strip 
four  feet  wide  claimed  adversely  by  an  adjoin- 
ing landowner,  although  a  fence  had  been  main- 
tamed  b:^  the  railroad  on  the  line  claimed  by 
the  adjoining  landowner  as  the  boundary  for 
over  ten  years,  especially  in  view  of  Code 
Supp.  1913,  I  2057.— Beyer  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.,  169  N.  W.  651. 

(F)  Boatlle  Cbaracter  of  Poaaeaalon. 

®=3S8  (Iowa)  Claim  of  right  cannot  rest  on 
mere  possession,  but  must  be  evidenced  by  some 
declaration  or  act  of  hostility  to  the  true  own- 
er.—Evert  V.  Turner,  169  N.  W.  625. 
^=>60(4)  (Iowa)  Where  possession  of  land  was 
permissive  in  its  origin,  such  possession  will  not 
become  hostile  or  adverse  to  the  person  unJer 
whom  it  was  taken  by  mere  lapse  of  time. — 
CaPii'ly  V.  Casady.  t09  N.  W.  ('.s:{. 
®=66(1)  (S.D.)  Where  adjoining  landowners 
employed  surveyor  to  fix  boundary  and  mark- 
ed line  so  fixed,  owner,  by  continuing  to  hold 
land  up  to  line  for  prescriptive  period  after 
realizing  that  line  was  upon  land  of  adjoin- 
ing owner,  secured  title  to  land  to  line  by  ad- 
verse possession. — Wood  v.  Bapp,  169  N.  W. 
518. 

«=»66(2)  (Iowa)  Plaintiff's  possession  of  a 
strip  of  defendant's  land  because  of  mistake  in 
location  of  boundary  line  fence  was  insufficient 
to  give  plaintiff  title  by  adverse  possession. 
where  bis  intention  was  merely  to  hold  land 
described  in  bis  deed :  such  possession  not 
being  hostile  to  defendant.— Evert  v.  Turner, 
109  X  W.  62.5. 

€=»68  (Iowa)  Possession  to  be  "a/lverse"  must 
not  only  be  actual,  continuous,  visible,  notori- 
ous, and  dl.stinct,  but  hostile,  and  under  claim 
of  right  or  color  of  title.— Harris  v.  Brown, 
160  N.  W.  664. 


®=>7 1  (2)  (Iowa)  A  deed  of  which  there  has 
been  no  delivery,  either  actual  or  construc- 
tive, affords  no  color  of  title  upon  which  title 
by  adverse  possession  can  be  acauired.— Casady 

V.  Caaady,  160  N.  W.  683. 

n.   OPERATION  AHD  EFFECT. 
(A)  Extent  of  Poaaeaalon. 

«=»I00(4)  (Iowa)  One  who  takes  possession  of 
real  property  is  presumed  to  take  it  under  the 
right  acquired  through  the  instrument  which 
creates  in  him  the  right  of  entry,  and  is  not  pre- 
samed  to  intend  to  take  possession  of  more 
territory  than  is  included  in  the  boundaries  fix- 
ed in  the  instrument  under  which  he  enters. — 
Uerrick  v.  M«ore,  160  N.  W.  74l. 

III.   FI.EAIlIirO,  EVmENPE.  TBIAI^ 
Ajny   REVIEW. 

^=»II2  (Iowa)  The  burden  of  showing  adverse 
possession  rests  upon  the  person  who  asserts 
title  upon  that  ground.— Harris  v.  Brown,  169 
N.  W.  664. 

AFFIDAVITS. 

See  Appeal  and  Error,  <3=3700,  1015,  1024. 
1154;  Bastards,  ^=»73;  Corporations,  «=» 
665;  Criminal  Law,  9=3967;  Evidence,  €=> 
582;  Injunction,  #=3146;  Judgment,  €=9138; 
Mortgages,  €=3606. 

AGENCY. 

See  Fiincipal  and  Agent 

AGRICULTURE. 

See  Appeal  and  Error,  €=>999;  New  Trial,  €=> 

70. 
€=3 1 5  (N.D.)  Evidence  held  to  contain  no  proof 
of  a  compliance  with  Comp.  Laws  1913.  §$  6S54, 
6855,  providing  for  the  making  and  filing  of  a 
thresher's  lien. — Auth  v.  Kuroki  Elevator  Co., 
169  N.  W.  80 :  Same  v.  Farmers'  Elevator  Co., 
Id.  82. 

<©=3l5'/2  (N.D.)  Plaintiff  in  action  for  conver- 
sion of  wheat  upon  which  he  claimed  a  seed  lien 
under  Comp.  Laws  1913.  f$  6851,  6852,  in  order 
to  recover  must  show  that  the  wheat  was  pro- 
duced wholly  or  partly  from  the  seed  so  furnish- 
ed by  him,  notwithstanding  the  answer  contain- 
ed no  general  denial. — Stiehm  v.  Guthrie  Farm- 
ers' Elevator  Co.,  169  N.  W.  318. 

In  action  in  conversion  against  elevator  com- 
pany for  value  of  certain  wheat  on  whidi  plain- 
tiff claimed  a  seed  lien  under  Comp.  Laws  1913. 
$$  6851.  6852,  he  had  burden  of  establishin?  his 
cause  of  action  by  a  fair  preponderance  of  the 
evidence,  not  necessarily  depending  on  the  num- 
ber of  witnesses,  but  on  the  weight  and  credi- 
bility of  the  testimony. — Id. 

In  action  for  conversion  of  wheat  upon  -which 
plaintiff  claimed  a  seed  lien  under  Comp.  Laws 
1913,  fS  0851,  6852,  the  exclusion  of  an  exhibit 
which  was  a  lien  statement  describing  land  on 
which  seed  wheat  was  to  be  sown,  signed  by 
another  lienor  and  by  the  alleged  lienee,  was 
not  error,  as  it  would  not  show  that  wheat  In 
question  was  produced  from  seed  furnished  by 
plaintiff. — Id. 

ALIENATING  AFFECTIONS. 

See  Husband  and  Wife.  €=»325-335. 

ALIENS. 

See  War,  €=3lO. 

ALTERATION  OF  INSTRUMENTS. 

<@~>20  (Iowa)  If  there  was  a  material  alteration 
of  a  note,  there  should  have  been  no  judgmi^t 
against  the  maker  in  action  thereon. — Sherman 
T.  Smith,  169  N.  W.  216. 
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AMICUS  CURI/E. 

See  Criminal  Law,  «s>641. 

ANIMALS. 

See  Appeal  and  Error,  ®=»882;  Carriers,  9=> 
218;  Chattel  Mortgages,  <S=>138;  Continu- 
ance, <&s>23;  Druggists.  ®=^10;  Evidence, 
€=>442;  Judgment,  ®=>590;  Larceny,  €=> 
30,  55;  limitation  of  Actions,  <g=>130;  Rail- 
roads. $=9446;  Reformation  of  Instruments, 
<8=»13,  45;  Sales,  <@=>24,  62,  88,  397;  iMal, 
<S=»315. 

€=>3I  (Iowa)  The  quarantine  regulations  re- 
quiring carriers  to  unload  horses  brought  into 
the  state  from  points  west  of  the  Missouri  riv- 
er for  inspection,  unless  copy  of  a  certificate 
of  health  is  attached  to  the  waybill,  do  not  re- 
quire a  railroad  company  to  unload  a  shipment 
of  horses  at  the  yards  nearest  the  Missouri 
river,  but  only  at  the  yards  nearest  the  river 
upon  its  line.— Marks  &  Shields  v.  Chicago,  B. 
I.  &  P.  Ry.  Co.,  169  N.  W.  764. 
<S=»95(1)  (Iowa)  Code,  g  2313,  as  to  distraint 
of  trespassing  stock  running  at  large,  does  not 
confer  power  of  distraint  of  stock  on  adjoin- 
ing landowner,  if  there  is  no  partition  fence  be- 
tween the  adjoining  lands.— Smith  v.  Flowers, 
169  N.  W.  f>98. 

Code,  I  2313,  as  to  distraint  of  trespassing 
stock  running  at  large,  does  not  confer  power 
of  distraint  on  adjoining  landowner,  if  stock 
escapes  through  part  of  partition  fence  in  con- 
sequence of  neglect  of  landowner  to  maintain 
it.— Id. 

Landowners,  who  without  right  under  Code,  | 
2313,  had  distrained  stock  of  an  adjoining  land- 
owner, which  had  escaped  through  failure  of 
distrainers  to  maintain  their  own  fence,  added 
nothing  to  their  rights  by  calling  In  township 
trustees  to  assess  damages  for  which  they 
might  hold  stock. — Id. 

Though  landowners  had  no  right,  under  Code, 
f  2313,  to  distrain  stock  of  adjoinine  land- 
owner which  gained  access  to  their  land  through 
defect  in  their  own  fence,  they  bad  a  right  to 
take  temporary  possession  of  stock  to  pro- 
tect their  crops,  a  right  terminable  by  owner's 
formal  written  notice  and  demand  for  posses- 
sion.— Id. 

^s>IOO(l)  (Iowa)  Where  stock  was  distrained 
without  right  under  Code,  §  2313,  it  having 
escaped  through  defect  in  distrainers'  fence, 
and  township  trustees  were  called  in  by  dis- 
trainers to  assess  damages,  having  no  juris- 
diction, their  action  was  not  adjudication, 
leaving  aggrieved  owner  only  remedy  to  appeal. 
—Smith  ^fc  Flowers,  169  N.  W.  098. 
®=3lOO(6)  (Iowa)  Township  trustees  called  in 
to  assess  damages  by  distrainers  of  trespassing 
stock  could  properly  have  refused  to  assess 
damages  for  want  of  jurisdiction ;  distrainers 
having  distrained  without  right  under  Code,  g 
2313.— Smith  v.  Flowers,  169  N.  W.  69a 

ANNUITIES. 

See  Schools  and  School  Districts,  €=>146. 

ANTI-TRUST  LAW. 

See  Monopolies,  C=>12. 

APPEAL  AND  ERROR. 

See  Certiorari;  Constitutional  Low,  ^=»316; 
Criminal  Law,  <Si='1122-118e;  ExcepUons, 
Bill  of;   Mandamus,  €=>4;   War,  ^=b10. 

For  review  of  rulings  in  particular  actions  or 

Sroceedings,  see  also  the  various  specific  top- 
is. 

n.  VATtTBE  AND   GROUNDS   OF   AF- 
PELI.ATE  JURISDICTION. 

9s»23  (Mich.)  The  Supreme  Court  should  of  its 
own  motion  decline  to  consider  cases  it  has  not 


the  power  to  determine. — Ideal  Furnace  Co.  v. 
International  Molders'  Union  of  North  Ametioa, 
169  N.  W.  846. 

m.  DECISIONS    REVIEWABU!. 
(D)  Finalttr  of  Determination. 

^=>7I(3)  (Neb.)  Temporary  injunction  against 
secretary  of  state  from  submitting  a  proposi- 
tion on  a  referendum  petition  until  hearing  and 
adjudication  of  a  case  on  the  merits,  is  not  a 
final  order,  appealable  to  Supreme  Court, 
though  preventing  a  submission  at  first  regular 
election.— Barkley  v.  Pool.  1C9  N.  W.  730. 
iS=84(l)  (N.D.)  An  order  of  the  district 
court  dismissing  an  appeal  from  a  justice  is 
not  an  appealable  order.— Jahner  v.  Kary,  169 
N.  W.  81. 

(B)  Natnre,  Scope,  and  BWeet  at  Deelalon. 

$=»IO0(2)  (Wis.)  An  order  continuing  an  in- 
junctional  order,  but  modifying  it  by  directing 
a  sale  of  corporate  stock,  in  an  action  between 
stockholders  for  accounting,  is  appealable  under 
the  provisions  of  St.  1917,  {  30Q9,  allowing  ap- 
peal from  order  modifying  an  injunction.— Dunn 
v.  Acme  Auto  &  Garage  Co.,  169  N.  W.  297. 
<®=9|  10  (Wis.)  St.  1917,  i  3069,  gives  no  appeal 
from  order  denying  motion  for  new  trial,  and 
Supreme  Court  cannot  give  appeal  where  stat- 
ute gives  none.— Notbohm  v.  Pallange,  169  N. 
W.  557. 

(F)  Mode  ot  Rendition,  Form,  and  Kntry 
of  JadKment  or  Order. 

<8s»l33  (Wis.)  Under  St.  1917,  §  3069,  stating 
what  orders  are  appealable,  an  order  for  judg- 
ment for  defendant  is  not  appeaiable,  and  con- 
ceding that  such  order  is  a  judgment.  It  is  not 
appealable,  because  not  final. — I'uhr  v.  Chi<«go 
&  N.  W.  Ry.  Co.,  160  N.  W.  306. 

IV.   RIGHT  OF  REVIEW. 

(B)    Satoppel,  'Waiver,  or   Agrreementa  At- 

fectlnc  Rlarbt. 

©=sl67  (Mich.)  Where  a  passenger  in  an  auto- 
mobile was  killed  by  a  railroad  train  at  a  cross- 
ing within  an  incorporated  village,  an  inadver- 
tent reference  by  the  court,  in  its  charge,  to 
Comp.  Laws  1015,  §  8302,  relating  to  signals, 
will  not,  on  an  appeal  by  defendant,  be  consider- 
ed, where  it  was  stipulated  below  that  it  should 
not  be  so  considered.- Ommen  v.  Grand  Trunk 
Western  Ry.  Co.,  169  N.  W.  914. 
€=3 1 67  (Neb.)  Stipulation  made  to  assist  trial 
court  in  determining  whether  temporary  injunc- 
tion should  be  contmued  until  final  trial  would 
not  prevent  parties  from  contesting  in  Supreme 
Court  the  oiuy  (question  afterwards  finally  tried 
upon  the  merits. — Sandy  v.  Western  Sarpy 
Drainage  DUt.,  168  N.  W.  268. 

V.   PRESENTATION    AND    RESERVA-. 

TION  IN  I.OWER  COURT   OF 

GROUNDS   OF   REVIEW. 

(A)  Isaoea  and  Qneatlona  iu  Lower  Court. 

€=>t69  (Mich.)  Questions  not  raised  below  will 
not  be  considered  on  appeal.— Farr  v.  Childs,  168 
N.  W.  868. 

$=3 1 73(7)  (Minn.)  In  action  by  corporadmi  to 
have  its  deed  declared  a  mortgage,  wherein  au- 
thority of  its  officers  to  execute  the  deed  were 
not  involved  or  litigated,  contention  on  appeal 
that  they  had  no  such  authority  was  too  late. — 
Minneapolis  Holding  Co.  v.  Landers-Morrison- 
ChriBtenson  Co.,  169  N.  W.  534. 
€=3)73(10)  (Iowa)  Issue  of  laches  may  not  be 
raised  on  appeal  for  first  time,  not  having  been 
pleaded,  and  not  having  been  shown  by  substan- 
tial evidence. — Sherman  v.  Smith,  169  N.  W. 
216. 

€;=>I73(13)  (Iowa)  In  an  action  by  servant  for 
injuries,  where  master  alleged  a  release  in  de- 
fense, the  master  cannot  urge  for  the  first  time 
on  appeal  that  plaiutiS  did  not  return  the  con- 
sideration paid  nim  for  the  settlement;  plain- 
tiff having  pleaded  mental  incompetency  to  ex- 
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ecute  a  release.— Wnngen  r.  Upper  Iowa  Pow- 
er Co.,  168  N.  W.  668. 

<8=»I79(2)  (N.D.)  In  action  under  Comp. 
Laws  1913,  §  7762,  by  purchaser  at  foreclosure 
sale  to  recover  value  of  use  and  occupation, 
defense  making  equitable  attack  on  foreclosure 
proceedings,  after  plainti£E's  motion  for  trial 
of  equitable  issues  Defore  court  was  interpos- 
ed, without  ruling  and  where  no  evidence  was 
offered  to  support  it.  must  be  considered  as 
abandoned.— Geo.  B.  Clifford  &  Co.  v.  Henry, 
169  N.  W.  508. 

(II)    Objections  and   Motions,  and  Rullnsa 
Thereon. 

«=>I84  (Mich.)  A  bill  to  quiet  title  by  one 
acquiring  deeds  for  state  tax  lands,  and  who 
was  in  possession  claiming  to  have  given  prop- 
er reconveyance  notice,  to  which  no  demurrer 
was  filed  to  test  equitable  jurisdiction,  and  the 
answer  to  which  questioned  sufficiency  of  the 
notice,  presented  an  issue  which  might  be  set- 
tled on  appeal  from  decree  for  defendants. — 
Fowler  v.  Stubbings,  169  N.  W.  17. 
<S=s>l87(3)  (Iowa)  In  action  for  breach  of  cove- 
nants of  warranty  by  plaintiff  whose  convey- 
ance from  grantfee,  her  father,  was  colorable 
only,  grantors  alleging  she  took  title  with  no- 
tice and  without  consideration,  it  is  not  open 
to  plaintiff,  appealing,  to  raise  in  mere  argu- 
ment question  of  defect  of  parties  in  that  her 
father,  grantee,  was  not  a  party,  so  that  de- 
fendant grantors  are  not  entitled  to  reforma- 
tion of  covenant  to  except  easement  of  right 
of  way.— Harris  v.  Schrimper,  169  N.  W.  750. 
€=>2I3  (N.D.)  In  suit  to  enjoin  trespass  on 
laud  and  cutting,  threshing,  or  marketing  of 
growing  crops,  wherein  defendant  appears  be- 
fore district  judge  and  tries  issues  involved 
without  objection  to  form  of  action  or  method 
of  trial,  he  cannot  contend,  on  appeal,  that 
action  so  far  as  involving  right  of  possession  of 
land  should  have  been  tried  by  a  jury.— Goss  v. 
Lindberg.  169  N.  W.  585. 
®=>2I6(2)  (Iowa)  A  complaint  that  an  in- 
struction was  not  as  full  as  it  should  have  been 
cannot  be  considered,  unless  there  was  an  of- 
fered instruction  asking  that  instructions  pro- 
posed to  be  given  be  made  more  full. — Shilling 
v.  Sioux  City  Gas  &  Electric  Co.,  169  N.  W. 
416. 

<&=>232(1)  (Mich.)  In  suit  to  quiet  title,  defend- 
ant's answer,  praying  for  "the  benefit  of  a  cross- 
bill," and  "that  plaintiff's  bill  of  complaint  be 
dismissed,  and  that  an  order  and  decree  be  en- 
tered in  this  cause  confirming  the  said  defendant's 
title,  *  •  *  and  that  said  plaintiff  has  no 
right  or  interest,"  held  inconsistent  with  defend- 
ant's contention  on  appeal  that  plaintiff  had  no 
right  to  maintain  such  action,  and  that  his  only 
remedy  was  in  ejectment.-  Burkhard  v.  O'Brien, 
169  N.  W.  840. 

<S=3233(2)  (Mich.)  Where  objection  was  made  to 
admission  in  evidence  of  contract  of  sole  of  land 
on  ground  that  specific  tax  provided  for  by  Pub. 
.iVcts  1911,  No.  91  (Comp.  Laws  lOlfi,  8  4268  et 
seq.)  had  not  been  paid,  and  court  did  not  dis- 
pose of  it,  but  suggested  that  it  might  be  brought 
up  again,  no  complaint  can  be  made  on  appeal  f  s 
to  its  admission  by  objecting  party,  who  did  not 
again  bring  up  the  question. — Marussa  v.  Tem- 
crowski.  169  N.  W.  926. 

®=3236(2)  (Neb.)  Where  defendant  moves  to 
strike  out  or  make  more  definite  certain  specific 
paragraphs  of  a  petition,  and  the  motion  is  sus- 
tained in  part,  and  plaintiff  files  an  amended 
petition,  and  defendant  answers  without  renew- 
ing his  motion,  the  ruling  on  the  motion  cannot 
be  reviewed.— Dworak  v.  Dobson,  169  N.  W. 
2.59. 

€=9237(2)  (S.D.)  Where,  in  action  for  injuries, 
the  court  on  discovery  that  services  in  hospi- 
tal had  been  rendered  subsequent  to  suit,  struck 
out  checks  introduced  to  show  amount  expended, 
any  error  in  not  striking  out  testimony  given  in 
support  of  the  chocks  as  to  the  services  would 
not  be  reviewed,  in  absence  of  motion  specifically 


asking  that  relief.— Moore  ▼.  Schnauber,  189  K. 
W.  234. 

(C)  Bxecptlona. 

®=>260(1)  (Iowa)  Competency  of  evidence  (rill 
not  be  considered  on  appeal,  where  court's  rul- 
ing, in  admitting  evidence  over  objection,  was 
not  excepted  to.— Sheldon  v.  Chicago,  B.  dc  Q. 
R.  Co..  169  N.  W.  189. 

$=3263(1)  (Iowa)  Where  no  exceptions  were 
takm  to  instruction,  appellant  may  complain, 
not  that  instruction  was  erroneous,  but  that  in- 
struction offered  by  it  on  same  point  should 
have  been  substituted. — Farmers'  Handy  Wasron 
Co.  v.  Casualty  Co.  of  America,  169  N.  W.  17S. 
$=>272(2)  (Iowa)  Where  the  only  exception 
to  an  instruction  was  made  in  the  motion  for 
new  trial,  the  giving  of  the  instruction  cannot 
be  reviewed. — Shilling  v.  Sioux  City  Gas  & 
Electric  Co.,  169  N.  W.  416. 

(D)  Motions  for  Heir  TrIaL 

€=3301  (Minn.)  That  verdict  was  excessive,  not 
raised  in  court  below  as  ground  for  new  trial,  as 
prescribed  by  Gen.  St.  1913,  S  7828,  snbd.  5. 
cannot  be  noticed  on  appeal. — ^Moehlenbrock  t. 
Parke,  Davis  &  Co.,  169  N.  W.  541. 
<S=s>304  (Mich.)  Contention  that  failure  of  trial 
judge  to  file  a  fuller  statement  of  his  reasons  for 
overruling  motion  for  new  trial  is  reversible 
error  will  not  be  sustained,  since  the  moving 
party  does  not  lose  right  to  assign  error  be- 
cause trial  judge  failed  to  file  his  reasons  in 
writing.- Clark  v.  Detroit  &  M.  By.  Co.,  169  N. 
W.  863. 

VH.   REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF   CAUSE. 
(A)  TIsae  o(  Talclnv  Proeeedlnars. 

®=>35S  (Mich.)  Failure  to  move  to  dismiss  an 
appeal  not  taken  in  season  will  be  deemed  waiv- 
er of  such  irregularity.- Misner  v.  Stange,  169 
N.  W.  938. 

(C)   Payment  of  Fees  or  Costs,  aad  Bands 
or  Other   Secnrltles. 

«=370  (Minn.)  Under  Laws  1917,  c.  66.  |S 
1-3  (Gen.  St.  Supp.  1917,  M  5761—1,  7995. 
7996),  to  render  an  appeal  effective  the  notice 
of  appeal  and  the  bond  must  be  filed  and  the 
appeal  fee  deposited  within  statutory  time  for 
taking  the  appeal,  and,  where  such  time  expired 
before  deposit  of  appeal  fee  and  no  mistake 
was  shown,  the  appeal  would  be  dismissed. — 
In  re  Wheeler,  169  N.  W.  476. 

(D)   'Writ  o(  Krror.  Citation,  or  Notice. 

^=>4I4  (Iowa)  In  action  to  set  aside  judgment 
and  enjoin  execution  of  sheriff's  deed,  in  which 
third  party  intervened,  under  Code,  f  3594,  the 
Supreme  Court,-  on  appeal  by  defendant,  will 
not  review  decree  in  so  far  as  it  quiets  inter- 
vener's title,  where  no  notice  of  appeal  was 
served  upon  intervener  under  section  4114;  she 
being  an  ''adverse  party"  within  such  statute. 
— Farr  v.  Howerton,  169  N.  W.  394. 

X.  RECORD  AND  PROCEEDINGS  NOT 

IN  RECORD. 

(A)  Matters  to  be  Shovrn  br  Record. 

€=^501(1)  (Iowa)  The  record  failing  to  show 
that  rulings  complained  of  were  excepted  to  by 
appellant,  they  are  not  before  the  Sunrenne 
Court  for  review.— Allen  v.  Goldie,  169  N.  W. 
52. 

<S=950I(1)  (Iowa)  Where  a  record  entry 
shows  that  exception  was  made  in  time,  was 
entered  of  record,  and  the  abstract  sets  forth 
what  the  exception  was,  it  will  be  reviewed. — 
Shilling  V.  Sioux  City  Gas  &  Electric  Co..  16ft 
N.  W.  416. 

<S=>50I(4)  (Iowa)  There  mutt  be  of  record 
what  the  exception  to  an  instruction  was,  ami 
review  will  be  limited  to  what  the  exception 
presents;  a  general  exception  being  insuffi- 
cient-Shilling V.  Sioux  City  Gas  &  Electric 
Co.,  169  N.  W.  416. 
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(B>  Scope  and  Contonta  of  Record. 

9=>522(1)  (Iowa)  Evidence  not  preserved  by 
proper  bill  of  exceptions  cannot  be  considered 
on  appeal.— Shilling  v.  Sioux  City  Gas  &  Elec- 
tric Co.,  169  N.  W.  416. 

(I)   Deteeta,    Ofcleotlona,    Aaaendaaeat,   «ad 
Correction. 

€=»656(1)  (Iowa)  Record  cannot  be  corrected 
by  reply.— Closz  v.  Closz,  169  N.  W.  183. 

tJ)  CoaoInalTcneaa    aad    Eirect,    Intpeack* 
Inv  niid   ContrBfllctinc 

€=»665  (Iowa)  The  transcript  will  be  resorted 
to  only  where  there  is  a  conflict  between  the 
abstract  and  its  denial.— Closz  t.  Closz,  169  N. 
W.  183. 

4=9665  (Iowa)  Wh^re  abstract  of  extension  of 
evidence,  embodied  in  shorthand  notes  duly 
certified,  was  not  filed  by  appellant  in  trial 
court,  and  appellees  filed  a  denial  of  appellant's 
abstract  and  set  forth  what  they  claimed  to  be 
the  testimony  in  the  record,  the  appellees'  ab- 
stract will  be  taken  as  true;  appellant  having 
failed  to  support  his  denial  thereof  with  a 
certification  of  the  evidence  from  the  trial 
court.— Farmers'  Sav.  Bank  of  Leiand  v. 
Banks,  169  N.  W.  387. 

(K)  aneatlona  Preaentcd  for  Review. 

0=»692(1)  (Iowa)  Where  the  record  does  not 
disclose  what  answer  the  witness  would  have 
made  to  a  question  or  reveal  what  counsel  ex- 
pects to  prove  thereby,  no  prejudice  is  shown 
from  the  exclusion  of  such  evidence,  and  will 
not  be  presumed. — Wangen  v.  Upper  Iowa  Pow- 
er Co.,  169  N.  W.  668. 
9=9701  (1)   (Iowa)  Where  the  evidence  is  not 

ttroperly  before  the  appellate  court  in  a  neg- 
igence  case,  it  cannot  be  said  that  an  instruc- 
tion was  not  justified  because  it  submitted  a 
ground  of  negligence  not  laid  in  the  petition. 
— ShillioK  V.  Sioux  City  Gas  &  Electric  Co., 
109  N.  W.  416. 

Where  the  evidence  is  not  properly  before 
the  appellate  court,  an  exception  that  an  in- 
struction assumed  facts  to  be  determined  by 
the  jury,  and  that  there  was  no  evidenec  to 
support  the  facts  referred  to  as  being  uncon- 
troverted,  cannot  be  reviewed. — Id. 
0s>7OI(2)  (Iowa)  Although  assumption  of 
risk  was  pleaded  in  a  negligence  case,  refusal 
to  give  an  instruction  thereon  cannot  be  re- 
viewed, where  the  evidence  is  not  properly  pre- 
served before  the  court.— Shilling  v.  Sioux  City 
«{aB  &  Kleotric  Co.,  IH!)  N.  W.  416. 
«=s>704(l)  (Iowa)  In  action  for  death  of  a 
lineman  tli  rough  contact  with  a  wire  which 
bad  the  insulation  rubbed  off,  it  cannot  be  said 
on  appeal  that  the  court  erred  in  overruling  de- 
fendant'* motion  for  judgment  notwithstanding 
the  verdict  by  reason  of  an  answer  to  a  special 
interrogatory  that  deceased  stood  "directly  un- 
der the  2.300-volt  wire  on  the  first  step  or  iron 
pin  said  to  have  been  about  15  inches  under 
said  wire,"  where  the  evidence  was  not  prop- 
erly preserved.— Shilling  v.  Sioux  City  Gas  & 
Electric  Co.,  169  N.  W.  416. 
«=>706(4)  (Iowa)  An  assignment  that  motion 
for  new  trial  should  have  been  granted  ~  for 
excessive  verdict  cannot  be  considered  on 
appeal,  where  the  evidence  is  not  before  the 
court.— Shilling  v,  Sioux  City  Gas  A  Electric 
Co.,  109  N.  W.  416. 

(Jj)  Mattera  Not  Apparent  of  Record. 

*»7I4(4)  (Iowa)  Statements  in  argument  of 
counsel  not  shown  by  the  abstract  constitute  no 
part  of  the  record  and  cannot  be  considered  on 
appeal.— Nelson  y.  Hedin,  169  N.  W.  37. 

XT   ASSIGNMENT   OF  EBRORS. 

€=9731  (2)  (S.D.)  An  assignment  of  error  that 
findings  of  facts  and  conclusions  of  law  are 
not  sustained  by  the  evidence,  followed  by  a 
statement  of  facts  which  appellants  contend  are 


established  by  evidence,  is  improper  in  form, 
and  merely  raises  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings,  and  not  the  want 
of  findings.— Kupfer  v.  Biehn,  169  N.  W.  514. 

An  assignment  of  error  that  conclusions  of 
law  are  unsupiiorted  by  the  evidence  is  im- 
proper, it  disregarding  the  findings  of  fact. — Id. 
€=»73l(2)  (S.D.)  Assignment  that  "finding  No. 
12  is  not  supported  by  the  evidence,  but  is  con- 
trary thereto,  in  this,  that  there  is  no  evidence 
upon  the  record  upon  which  to  base  said  fiad- 
ing,  and  that  said  finding  is  not  supported  by 
any  legal  evidence,"  is  insufficient. — Viktora  v. 
Cressnian.  169  N.  W.  551. 

4=9732  (Iowa)  On  appeal  from  ap  order  grant- 
ing a  motion  for  a'  new  trial,  based  on  12 
grounds,  where  nothing  was  said  by  the  court 
on  which  it  might  be  fairly  inferred  that 
grounds  not  spoken  of  were  overruled,  and  ap- 
pellant assigned  error  only  as  to  the  one  ground 
specifically  referred  to  by  the  court,  the  order 
will  be  affirmed.— Riggs  v.  Gish,  169  N.  W. 
6.S3. 

®3»743(1)  (Minn.)  The  assignments  of  error 
should  refer  to  the  place  in  the  printed  record 
where  the  challengM  ruling  may  be  found.!— 
Moehlenbrock  v.  Parke,  Davis  &  Co.,  169  N.  W. 
541. 

Xa.  BRIEFS. 

<S=9757(3)  (S.D.)  Where  an  appeUant  faUs  af- 
firmatively to  show  that  the  statement  in  his 
brief  contains  a  statement  of  all  the  material 
evidence  received  on  the  trial,  as  required  by 
Supreme  Court  rule  6  (140  N.  W.  viii),  the  sufli- 
ciency  of  evidence  to  support  findings  cannot  be 
considered,  but  only  rulings  on  admission  of 
evidence.— Theo.  Hamm  Brewing  Co.  v.  Iluber, 
169  N.  W.  651. 

<©=>760(1)  (Minn.)  Appdlant's  brief  should  re- 
fer to  the  place  in  the  printed  record  where  the 
challenged  ruling  may  be  found. — Moehlenbrock 
v.  Parke,  Davis  &  Co.,  169  N.  W.  541. 
<S=976I  (Iowa)  Where  the  brief  assigning  er- 
rors contained  no  "propositions  or  points,  stat- 
ed concisely,  without  argument  or  elaboration, 
together  with  authorities  relied  upon  in  sup- 
port of  thera,"  in  compliance  with  court  rule 
53  (128  N.  W.  xi),  but  in  fact  consisted  only 
of  a  general  scold  about  the  conduct  of  the 
trial,  the  errors  assigned  will  not  be  reviewed. 
— Reints  A  Dc  Buhr  v.  Folkers,  169  N.  W.  385. 
4=9761  (Iowa)  A  brief  point  that  the  court 
erred  in  overruling  appellant's  motion  for  new 
trial  because  of  the  various  assignments  "here- 
tofore made  herein  which  were  urged  as 
grounds  for  a  new  trial"  is  too  general  for  re- 
view, where  the  motion  for  new  trial  had  40 
grounds.— Shilling  v.  Sioux  City  Gas  &  Elec- 
tric Co..  !(!!>  N.  W.  416. 

4=9773(4)  (S.D.)  Appeal  will  be  deemed  aban- 
doned and  judgment  and  order  appealed  from  af- 
firmed, where,  notwithstanding  appellant's  time 
for  serving  brief  was  extended  to  a  specified 
date,  he  has  been  in  default  since  that  date. — 
Hardin  v.  Graham,  169  N.  W.  231. 

XIII.   DISKISSAX,.  WITHDRAW  AX,  OB 
ABANDONMENT. 

«=978l(l)  (S.D.)  An  appeUate  court  should 
not  retain  an  appeal  for  the  mere  purpose  of 
deciding  a  moot  question,  but  should  dismiss  it, 
unless  the  judgment,  if  left  unreversed,  would 
preclude  the  party  against  whom  it  is  rendered 
as  to  a  fact  vital  to  his  rights. — Clarke  v.  Bea- 
dle County,  169  N.  W.  23. 
4=9781(2)  (S.D.)  In  a  suit  to  restrain  a  county 
and  its  officers  from  proceeding  tuider  a  con- 
tract to  build  bridges  and  making  payments 
thereunder,  where  after  a  temporary  restrain- 
ing order  was  denied,  and  after  appeal  bad 
been  taken,  it  appeared  that,  pending  the  pro- 
ceedings, the  contract  had  been  completed  and 
payment  in  full  made,  the  appeal  will  not  be 
dismissed  as  being  moot,  since  the  judgment,  if 
unreversed,  would  preclude  the  bringing  of  a 
snit  for  damage8.--Clarke "  t.  Beadle  County, 
189  N.  W.  23. 
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^9781(7)  (Mich.)  An  appeal  from  an  order 
which  had  adjudged  appeUant  guilty  of  contempt 
of  court  and  Imposed  fine  will  be  dismissed, 
where  appellant  by  payment  of  fine  has  dis- 
charged order;  the  questions  presmted  by  such 
appeal  being  purely  academic— Ideal  Furnace 
Cfo.  V.  Internationiu  Molders'  Union  of  North 
America,  169  N.  W.  946. 

$=s>78l(7)  (N.D.)  On  appeal  from  an  injunction 
and  for  coBts,  whore  defendants  concluded  to 
abide  the  injunction  pending  the  appeal,  a 
motion  to  diemiss  on  the  ground  that  only  a 
moot  question  is  raised  will  be  denied.^B^roem- 
ke  V.  Parker,  169  N.  W.  80. 
®s>799  (S.D.>  A  motion  to  dismiss  an  appeal 
as  being  a  moot  question  tnay  be  heard  on  af- 
fidavits, and  the  court  is  not  confined  to  the 
record  on  appeal  alone. — Clarke  t.  Beadle 
County,  169  N.  W.  23. 

$=>807  (Minn.)  Where  a  party  giving  notice  of 
appeal,  but  by  mistake  omitting  to  perfect  his 
appeal  within  the  statutory  time,  seeks  the 
court's  permission  under  authority  conferred 
upon  it  by  Gen.  St.  1913,  §  7995,  as  amended 
by  Laws  1917,  c.  66,  §  2  (Gen.  St.  Supp.  1917, 
{  7995),  to  cure  the  omission,  he  must  make 
such  application  with  reasonable  promptness 
after  discovering  the  omission. — In  re  Wheeler, 
169  N.  W.  597. 

To  justify  reinstating  an  appeal  on  a  show- 
ing of  facts  known  to  the  appellant  long  before 
the  case  was  originally  submitted,  but  present- 
ed to  court  for  first  time  on  application  to  re- 
instate appeal,  the  record  must  show  that  a 
dismissal  will  result,  or  be  likely  to  result,  in 
an  injustice. — ^Id. 

XV.   HEARING    AND    REHEARING. 

<8=5832(4)  (N.D.)  A  contention  that  a  judg- 
ment should  be  reformed  as  against  one  defend- 
ant, first  presented  on  petition  for  rehearing, 
would  justify  denial  of  the  petition  as  to  such 
ground.— Raad  v.  Grant,  109  N.  W.  588. 

XVI.  REVIEW. 
<A)   Scope  and  Bxtent   In   0«neral> 

^s>839(l)  (Minn.)  When  a  new  trial  is  grant- 
ed, the  trial  had,  and  a  verdict  rendered,  no 
proceeding  by  appeal,  or  otherwise,  can  rein- 
state the  verdict  rendered  on  the  first  trial. — 
Ditkof  v.  Ldfschitz,  169  N.  W.  483. 
4=>853  (Iowa)  Where  plaintiff's  motion  to 
transfer  the  cause  to  equity,  based  on  the  ground 
tbat  "said  cause  is  wholly  equitable  under  the 
present  pleading,"  was  sustained,  and  no  excep- 
tion taken  to  the  ruling,  it  was  the  law  of  the 
case  that  the  issues  were  wholly  equitable.— 
Gardner  v.  Kerlin.  169  N.  W.  177. 
®=>863  (Minn.)  When  a  motion  for  judgment 
notwithstanding  the  verdict  is  denied,  and  there 
is  no  motion  for  a  new  trial,  the  only  question 
npon  an  appeal  from  judgment  is  whether 
there  is  competent  evidence  to  support  verdict. 
—Dunn  V.  Great  Northern  Ry.  Co.,  169  N.  W. 
602. 

4s>863  (Minn.)  Where  defendant  asks  for 
judgment  notwithstanding  the  verdict,  but  does 
not  ask  for  a  new  trial,  the  only  question  pre- 
sented is  whether  there  was  any  competent  ev- 
idenre  to  support  the  verdict. — Oletzky  v.  Great 
Northern  Ky.  Co.,  169  N.  W.  715. 
€=^867(2)  (Iowa)  On  appeal  from  an  order 
granting  a  new  trial,  the  appellant  is  not  in 
a  situation  to  complain  of  other  rulings  ad- 
verse to  him.— Riggs  v.  Gish,  169  N.  W.  633. 

(C)  Partle*  Entitled  to  Alleare  Brror, 

^=>877(3)  (Iowa)  Indorser  of  corporation's 
note,  who  alone  appeals  from  judgment  against 
company  and  indorsers,  cannot  object  that  note 
is  not  that  of  particular  company,  which  ap- 
peared and  answered,  but  has  not  appealed;  he 
having  conce<led  genuineness  of  his  indorsement. 
— Sinrlnir  v.  Jacobs.  lt»  N.  W.  33. 
@=»878(1)  (Iowa)  Where,  in  an  action  on  not*, 
debtor  and  sureties  defended  on  ground  of  ille- 


gality of  consideration  and  fraadolent  represen- 
tations, and  judgment  went  against  debtor  but 
in  favor  of  sureties  on  defense  of  fraudulent  rep- 
resentations, rulings  as  to  consideration  were 
the  law  of  the  case  on  appeal  by  plaintiff  from 
judgment  in  favor  of  sureties,  though  trial  on 
appeal  was  de  novo.— Sherman  v.  Smith,  169  N. 
W.  216. 

^=9882(10)  (Iowa)  In  action  for  services  ren- 
dered and  serum  used  by  plaintiffs  assignor  in 
treating  defendant's  hogs  for  cholera,  defendant 
who  in  bis  examination  of  plaintiff's  assignor 
drew  out  testimony  that  assignor  who  treated 
defendant's  hogs  for  cholera  had  had  a  permit 
for  using  serum  as  required  by  Code  Supple- 
mental Supp.  1915,  S  253Sw5,  cannot  complain 
of  refusal  to  permit  confirmation  of  such  evi- 
dence by  production  of  permit. — ^Molyneux  & 
Maher  v.  Julius,  169  N.  W.  131. 
<S=>882(14)  (Iowa)  Where  defendant  requested 
an  instruction  submitting  an  issue,  he  cannot 
on  appeal  complain  that  the  question  should  not 
have  been  submitted.— Robbing  v.  Weed,  169 
N.  W.  773. 

«=>882(19)  (S.D.)  In  suit  to  restrain  opening  of 
highway,  intervener,  who  asked  that  court  deter- 
mine boundary  and  grant  mandatory  order  re- 
quiring plaintiff  to  remove  obstructions  from  the 
highway,  cannot  complain  that  court  granted  the 
relief  prayed  for  by  plaintiff  against  him  as  well 
as  defendants;  there  being  evidence  that  bound- 
ary was  as  claimed  by  plaintiff  and  that  inter- 
vener had  torn  down  plaintiff's  fence  and  taken 
tlie  position  that  he  had  the  right  to  do  so.— 
Ivohlmurgan  v.  Rroswell  Tp.,  Miner  County,  169 
N.  W.  229. 

(D)  Amendmenta,    Additional    Proofs,    and 
Trial  of  Cauae  Anevr. 

®=>89S(2)  (Iowa)  In  suit  on  note,  plaintiff  pray- 
ing for  establishment  of  lien  to  secure  payment 
of  judgment,  and  equitable  issues  being  pre- 
sented, there  being  on  appeal  a  review  de  novo, 
findings  and  conclusions  of  trial  court  are  not 
conclusive  upon  Supreme  Court.— Gardner  v. 
Kerlin,  169  N.  W.  177. 

(B)  Preanmptlona. 

€=»90l  (Iowa)  On  an  appeal  in  an  action  for 
specific  performance  it  is  not  the  function  of 
the  Supreme  Court  to  conduct  an  independent 
investigation  of  the  possible  contingencies 
which  may  in  the  future  affect  the  title  to  be 
conveyed  to  the  defendant. — ^Kephart  v.  Bur- 
ianek,  169  N.  W.  631. 

^=3901  (N.D.)  A  party  who  asserts  error  on 
appeal  must  show  the  existence  thereof  clearly 
and  affirmatively  from  the  record  itself. — Raad 
V.  Grant,  169  N.  W.  588. 

<S=»907(1)  (N.D.)  Where  the  record  is  incom- 
plete, it  will  be  assumed  that  the  parts  omit- 
ted, if  included,  would  have  sustained  the  deci- 
sion.—Raad  V.  Grant,  169  N.  W.  588. 

Where,  on  any  contingency  in  the  state  of 
the  record,  the  decision  below  might  have  been 
valid,  8\ich  contingency  will  be  presumed. — Id. 
©=907(3)  (N.D.)  AVhere  no  statement  of  case 
has  been  settled  and  findings  of  fact  cover  mat- 
ters not  embraced  in  issues  formed  by  plead- 
ings, it  will  be  presumed  that  such  additional 
matters  were  properly  made  determinable  by 
the  action  of  parties  npon  trial.— Raad  ▼. 
Grant,  169  N.  W.  588. 

€=3910  (Mich.)  In  action  for  injuries  sustained 
in  department  store  aisle  from  being  tripped  by 
rope  m  aisle,  where  there  was  no  evidence  that 
department  in  which  plaintiff  was  injured  waa 
owned  and  operated  by  defendant  department 
store,  it  will  not  be  presumed  on  appeal  as  a 
matter  of  law  that  department  was  not  owned 
by  defendant.- Wine  v.  Newcomb,  Endicott  & 
Co.,  169  N.  W.  882. 

In  such  case,  where  question  of  whether  man 
handling  rope  was  employed  by  department  store, 
not  presented  to  or  considered  by  trial  court,  it 
will  not  be  presumed  that  he  was  not  an  em- 
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ploye  or  subject  to  control  or  superv-Ision  of  de- 
fendant department  store. — ^Id. 

Where  qnestion  of  who  pnt  rope  In  aisle  wag 
not  presented  to  or  oonsidered  by  trial  court,  it 
will  not  be  presumed  that  rope  was  not  put  in 
aisle  by  department  store  employ^.— Id. 

Where  Question  of  whether  department  store 
had  notice  of  rope  in  aisle  was  not  presented  to 
or  oonsidered  by  trial  court,  it  will  not  be  pre- 
sumed that  rope  was  pnt  in  aisle  at  almost  the 
instant  of  tfae  accident  and  that  department 
atore  had  no  notice  thereof. — Id. 

Where  question  of  whether  rope  had  fallen  be- 
cause of  negliKence  of  person  handling  rope,  or 
because  of  accident,  was  not  presented  to  or  con- 
sidered by  trial  court,  it  will  not  ba  presumed 
that  rope  had  fallen  by  accident  and  not  because 
of  neelifcence. — Id. 

«=99r4(l)  (Iowa)  In  view  of  Code,  H  3620, 
3S24,  where  proce.°8  was  sued  out  and  return- 
ed, bat  subsequently  lost,  and  on  hearine  the 
court  withdrew  from  the  jury  the  issue  of  lim- 
itations, the  Supreme  Court  will  presume  that 
the  trial  court  took  judicial  notice  of  the  orig- 
inal return,  which  it  at  one  time  was  authoriz- 
ed to  do  under  such  statutes. — ^Hearn  y.  City  of 
Waterloo,  169  N.  W.  302. 
9s>926(4)  <Iowa)  In  the  absence  of  offer  to 
show  the  nature  of  an  exhibit  or  its  competency, 
it  must  be  presumed  on  appeal  that  the  ruling 
excluding  it  was  correct— Nelson  v.  Hedin,  189 
N.  W.  37. 

9=>927(2)  (Iowa)  Where  judgment  of  dismissal 
was  entered  on  pleadings.  Supreme  Court  must 
deem  allegations  of  petition  as  true  for 
purposes  of  plaintifTs  appeal. — Smith  y.  Flow- 
ers, 160  N.  W.  608. 

«s>930(2)  (S.D.)  Where  the  court  specifically 
withdrew  checks  introduced  to  show  amount  ex- 
pended by  injured  plaintiff  at  hospital,  it  will  be 
presumed  that  yerdict  was  not  influenced  by 
such  checks,  though  supporting  evidencp  as  to 
hospital  service  hod  not  been  stricken. — Moore  y. 
Schnauber,  160  N.  W.  234. 

(F)  Discretion  of  LoTyer  Court- 

4=>969  (Minn.)  Court's  refusal  to  relieye  a 
party  from  a  stipulation  will  be  reversed  by  ap- 
pellate conrt  only  for  an  abuse  of  judicial  dis- 
cretion.—National  Council  of  Knights  and 
Ladies  of  Security  v.  Scheiber,  169  N.  W.  272. 
<s>97l(l)  (Iowa)  The  form  of  questions  is  a 
matter  within  the  diacretion  of  the  trial  court, 
and  questions  as  to  whether  defendant,  whose 
motorcar  ran  down  plaintiff,  attempted  to  turn 
to  either  side,  or  came  straight  on,  cannot,  on 
appeal,  be  treated  as  justifying  reversal. — 
Bobbins  v.  Weed,  169  N.  W.  773. 
4ts>972  (Iowa)  Trial  court  was  in  better  posi- 
tion than  Supreme  Court  to  determine  whether 
defendant's  attorney  sought  to  evade  ruling  that 
he  could  not  read  to  jury  transcript  of  parts 
of  the  testimony,  when  he  claimed  the  right  to 
use  the  transcript  to  refresh  his  recollection 
only,  and  court's  ruling  forbidding  use  would 
not  be  disturbed. — James  v.  Winifred  Coal  Co., 
169  N.  W.  121. 

€=>979(5)  (Wis.)  Order  granting  a  new  trial  on 
ground  of  excessive  damages  will  not  be  dis- 
turbed, in  the  absence  of  abuse  of  discretion. — 
Puhr  y.  Chicago  &  N.  W.  Ry.  Co.,  169  N.  W. 
305. 

(O)  4iie«tl*iia  of  Fact,  Terdleta,  «ad  Find* 
lnK>- 

«=5»997(3)  (Wis.)  Decision  of  trial  court,  hold- 
ing plaintiff  guilty  of  contributory  negligence 
as  a  matter  of  law,  cannot  be  set  aside,  unless 
clearly  wrong.— Dunkcl  v.  Smith,  169  N.  W. 
567. 

«=>999(1)  (N.D.)  In  action  for  breach  of  con- 
tract to  purchase  at  chattel  mortgage  foreclo- 
sure and  permit  owner  to  repay  purchase  price, 
verdict  finding  existence  of  agency,  under  prop- 
er instructions,  was  conclusive. — Odegard  y. 
Haugland,  169  N.  W.  170. 


*=»999(1)  (N.P.)  In  action  for  conversion  of 
wheat  on  which  plaintiff  claimed  a  seed  lien 
under  Comp.  I^aws  191.3,  Sf  «S51,  6852,  a  verdict 
for  defendant  elevator  company  is  conclusive 
on  question  whether  grain  was  produced  from 
seed  furnished. — Stiehm  v.  Gutnrie  Farmers' 
Elevator  Co.,  160  N.  W.  818. 
<gs=>IOOI(l)  flowa)  There  will  be  no  interfer- 
ence on  appellate  review,  if  finding  below  has 
any  substantial  evidence  in  its  support.— Farm- 
ers' riandy  Wagon  Co.  v.  Casualty  (jo.  of  Ameri- 
ca, ie»  N.  W.  178. 

®=»I00I(1)  (N.D.)  In  an  action  to  recover 
against  a  contractor  for  failure  to  complete  the 
construction  of  a  house,  a  directed  verdict  not 
sustained  by  clear  and  competent  evidence  will 
be  reversed.— Hemmi  y.  Shaw,  169  N.  W.  32. 
4=>I002  (Iowa)  The  findings  of  the  jury  on 
disputed  questions  of  fact  are  conclusive  and 
binding  upon  the  court.— James  v.  Winifred 
Coal  Co.,  169  N.  W.  121. 

®=>I002  (Neb.)  A  yerdict  on  conflicting  evi- 
dence will  not  be  disturbed,  unless  dearly 
wrong.— Shimerda  y.  Nebraska  Serum  Co.,  169 
N.  W.  785. 

^=9(002  (N.D.)  In  action  on  a  note,  there  be- 
ing conflicting  evidence  as  to  whether  plaintiff 
was  a  holder  for  value,  verdict  for  defendant, 
supported  by  the  evidence,  will  not  be  disturbed, 
—Gardner  v.  Lindeman,  169  N.  W.  807. 
«=>I003  (Iowa)  The  weight  and  value  of  the 
evidence  is  not  the  subject  of  review  on  appeal 
further  than  to  determine  whether  the  record 
contains  any  evidence  to  support  the  verdict.— 
Nelson  v.  Hedin,  169  N.  W.  37. 
€=9)004(1)  (ilijnn.)  Amount  allowed  plaintifC 
for  legal  services  rendered  held  not  so  inade- 
quate as  required  the  court  on  appeal  to  set 
the  verdict  aside.— Morris  y.  Wuike,  169  N.  W. 
22. 

®=3l006(5)  (Iowa)  The  assessment  of  damages 
by  jury  on  second  trial  at  about  what  the  first 
jury  allowed  was  sufficient  alone  to  eliminate 
conclusion  that  such  amount  evidenced  passion 
and  prejudice. — Porter  y.  Heishman,  169  N.  W. 
115. 

<S=>I008(1)  (Iowa)  The  finding  of  the  trial 
court  as  to  claims  for  attorney's  fees  against  a 
guardian,  filed  with  the  executor  of  the  ward, 
has  the  effect  of  a  jury  verdict— Kratz  v.  Heins, 
169  N.  W.  33. 

<S=3l009(3}  (Neb.)  On  appeal  in  equity  the  court 
will  not  disregard  the  opinion  of  the  trial  court 
on  conflicting  evidence  of  witnesses  examined 
in  open  court. — Dworak  y.  Dobson,  169  N.  W. 
259. 

<@=>I0I0(1)  (Iowa)  Finding  of  court,  in  replev- 
in, an  action  at  law,  has  force  of  venlict,  and 
only  necessity  is  that  evidence  be  suflScient  to 
support  it. — (Jarr  v.  King  &  Tomlinson,  1^  N. 
W.  133. 

€=9 10 1 2(1)  (Minn.)  Findings  will  not  be  over- 
turned, unless  the  evidence  is  clearly  and  pal- 
pably against  the  conclusions  of  the  trial  court. 
— ^ilerchants'  Trust  &  Savings  Bank  v.  Schudel, 
169  N.  W.  795. 

«=3lOI2(l)  (S.D.)  Findings  of  the  trial  court 
should  be  sustained  except  where  contrary  to 
the  clear  preponderance  of  the  evidence. — 
Wood  V.  Bapp,  169  N.  W.  618. 
<g=>IOI2(l)  (Wis.)  The  court  on  appeal  will  not 
disturb  a  finding  of  fact  of  the  trial  court,  un- 
less it  appears  to  be  against  the  clear  preponder- 
ance of  we  evidence. — Milcy  v.  Heaney,  169  N. 
W.  64. 

«s>IOI5(l)  (Iowa)  The  trial  of  issues  raised 
by  a  petition  for  new  trial  is  by  ordinary  pro- 
ceedings, and,  if  the  evidence  is  aufficient  to 
sustain  the  finding  of  the  trial  court,  such  find- 
ing will  not  be  interfered  with  in  the  absence 
of  a  showing  of  abuse  of  discretion. — Larson  v. 
Ainsworth,  169  N.  W.  462. 
€=9lOIS(5)  (Iowa)  Despite  affidavits  of  jurors 
attached  to  defendant's  motion  for  new  trial  to 
show  misconduct  while  deliberating,  trial  court's 
ruling  there  was  no  misconduct,  based  on  coun- 
ter ^davits  tending  strongly  to  support  the 
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conclusion,  would  not  be  duturbed  on  appeal. 
—James  v.  Winifred  Coal  Co.,  169  N.  W.  121. 
^=»  1 024(1)  (N.D.)  In  special  proceeding  in- 
volving accounting,  trial  court's  finding  of  fact, 
while  not  conclusive,  should  be  ^ven  great 
weight,  and  not  disregarded  unless  it  is  plainly 
erroneous.— Macfadden  y.  Jenkins,  169  N.  W. 
151. 

®=>  1 024(31  (Iowa)  Though  defendant  foreign 
corporation's  motion  to  quash  service  on  its 
claimed  agents,  on  ground  none  of  them  was 
such,  was  heard  on  afiSdavits,  some  weight 
should  be  given  to  finding  of  trial  court. — State 
V.  Bitter  Root  Valley  Irr.  Co.,  169  N.  W.  776. 
<£x=>(  024(4)  (8.D.)  On  motion  to  set  aside  a 
judgment,  where  the  evidence  is  conflicting,  the 
conflict  will  on  appeal  be  resolved  in  favor  of 
defendant,  and  the  determination  of  the  trial 
court  is  conclusive.— Purinton  v.  Purinton,  169 
N.  W.  236. 

(H)   HarmlesB  ESrror. 

€=>I033(1)  (Iowa)  The  appellant  cannot  com- 
plain of  rulmg  in  his  favor,  though  it  be  er- 
roneous.— Dilenbeck  v.  Security  Sav.  Bank,  169 
N.  W.  675. 

®=>I048(6)  (Iowa)  In  action  for  injuries 
causing  dislocation  of  the  ilio-sacral  joint,  caus- 
ing plaintiff  to  spend  much  time  in  a  hospital, 
and  from  which  he  bad  not  recovered  after  a 
year,  where  verdict  was  for  ^2,500,  admission 
of  physician's  cross-examination,  stating  that 
his  diagnosis  had  been  confirmed  by  another's 
X-ray  examination,  was  harmless. — Ilearn  v. 
City  of  Waterloo,  169  N.  W.  302. 
$=9 1 050(1)  (Iowa)  In  action  against  railroad 
for  violation  of  shipping  agreement,  evidence  of 
parol  agreement  made  before  execution  of  bill 
of  lading  was  harmless,  where  bill  of  lading, 
having  incorporated  such  agreement,  was  not 
varied  by  such  testimony. — Sheldon  v.  Chicago, 
B.  &  Q.  R.  Co.,  169  N.  W.  189. 
«=  1 050(1)  (Iowa)  In  action  to  foreclose  pur- 
chnse-money  mortgage,  where  purchaser  coun- 
terolainied  for  breach  of  covenant  against  in- 
cumbrances, admission  of  oral  testimony  that 
two  mortgages  were  accounted  for  and  deducted 
from  the  price  at  the  settlement  was  not  prej- 
udicial, where  the  testimony  was  in  strict  ac- 
cord with  the  settlement  contract. — Compton 
V.  Kites.  169  N.  W.  401. 

^=>  1 050(1)  (Minn.)  In  action  against  company 
for  negligently  furnishing  unfit  ether,  and 
against  two  physicians  for  negligently  adminis- 
tering it,  error  in  admitting  pages  from  stand- 
ard text-book  as  substantive  evidence  would  be 
held  harmless,  where  there  was  no  apparent  va- 
riance from  text-books  read  to  jury  by  consent 
or  from  company's  experts.— Moehlenbrock  v, 
Parke.  Davis  &  Co.,  169  N.  W.  641. 
€=>I0S0(4)  (Iowa)  That  apppUees  put  in  evi- 
dence statutes  of  a  foreign  state  without  suffi- 
cient identification,  if  error,  was  not  harmful 
to  appellant,  upon  whom  rested  the  burden  of 
proving  such  statutes. — Denecke  v.  West,  169  N. 
\V.  97. 

<S=»I052(6)  (Wis.)  In  libel  case,  where  plaintiff 
was  allowed  to  introduce  incompetent  evidence 
on  the  issue  of  malice,  defendant  cannot  com- 
plain, where  such  issue  was  decided  in  its  favor. 
—Walters  v.  Sentinel  Co.,  169  N.  W.  584. 
€=>I053(1)  (Iowa)  The  erroneous  admission  of 
statements  by  defendant's  wife  that  he  was 
driving  his  motorcar  for  the  first  time  when 
he  ran  down  plaintiff  was  cured,  where  the  evi- 
dence was  specifically  withdrawn  from  the  jury, 
and  there  was  other  competent  testimony  to 
the  same  fact.— Robbins  v.  Weed,  160  N.  W. 
77.3. 

€=»  1 053(2)  (Mich.)  In  view  of  instruction  with- 
drawing from  jury's  consideration  testimony 
based  upon  memorandum  used  b.v  plaintiff  to 
refresh  bis  recollection,  it  appearing  that  mem- 
orandum was  not  the  paper  he  helped  to  prepare, 
held  that  jury  was  not  in  doubt  as  to  its  dut.v 
in  i-elution  to  such  testimony.— Clark  y.  Detroit 
&  M.  Ry.  Co.,  169  N,  W.  803. 


^=>  1 056(2)  (Minn.)  In  action  on  insurance  cer- 
tificate, exclusion  of  what  a  witness  advised 
insured  to  do  to  procure  the  insurance  was  not 
reversible  error,  where  witness' '  advice  was 
not  necessary  to  correct  understanding  of  ad- 
missions, which  he  testified  insared  then  made. 
— Petersun  v.  Mystic  Workers  of  the  World, 
169  N.  W.  598. 

«=9 1056(2)  (Minn.)  In  action  for  money  depos- 
ited by  purchasers  with  defendant  under  oral 
agreement  separate  from  purchasers'  written 
contract  with  vendor  providing  that,  on  written 
demand,  such  money  would  be  refunded  if  pur- 
chasers were  not  satisfied  with  property,  ex- 
clusion of  defendant's  question  to  his  witness 
as  to  whether  plaintiff  and  bis  assignors  were 
pleased  with  property,  was  immaterial,  where 
vendor  had  not  taken  purchasers  to  view  such 
property.- Miszewski  v.  Baxter.  169  N.  W.  800. 
®=3|062(1)  (Minn.)  Where  the  verdict  may 
have  been  based  upon  an  issue  erroneously  sub- 
mitted to  the  jury,  there  must  be  a  new  trial, 
unless  it  conclusively  appears  that  prevail- 
ing party  was  entitled  to  verdict  upon  other 
grounds.— Vasey  v.  Saari,  169  N.  W.  478. 
9=>I062(2)  (Iowa)  In  action  by  owner  of  right 
to  maintain  private  wire  along  poles  of  tele- 
phone company  for  damages  by  removal  of  the 
wire,  in  the  absence  of  evidence  of  damage,  error 
in  refusing  to  submit  the  issue  to  the  jury  was 
harmless.- Anson  v.  Fobes,  169  N.  W.  35. 
<@=>I064(1)  (Iowa)  As  it  was  the  duty  of  an 
automobilist  to  drive  his  car  in  a  careful  man- 
ner independent  of  statute,  it  was  not  prejudi- 
cial error,  in  an  action  for  death  of  an  auto- 
mobilist caused  by  a  washout,  to  base  an  in- 
struction upon  Code  Supp.  1913,  §  1571ml9, 
providing  that  one  must  drive  his  automobile 
in  a  careful  and  prudent  manner  and  at  a  rate 
of  speed  such  as  not  to  injure  life,  limb,  or 
property  of  another.— Owens  v.  Iowa  Connty. 
169  N.  W.  388. 

In  an  action  for  death  of  an  automobilist 
caused  by  a  washout  in  a  bridge,  it  was  neces- 
sarily prejudicial  error  to  instruct  that  de- 
ceased was  guilty  of  negligence  if  he  was  driv- 
ing his  automobile  at  such  a  rate  of  speed  that 
he  could  not  in  the  exercise  of  reasonable  care 
bring  the  same  to  a  standstill  within  the  dis- 
tance he  could  easily  see  objects  or  depressions 
ahead  of  him  in  the  highway. — Id. 
®=3l066  (Iowa)  In  an  action  for  injury  receiv- 
ed by  plaintiff  when  run  down  by  defendant's 
motorcar,  the  giving  of  an  instruction  anbmit- 
ting  the  last  clear  chance  doctrine  when  inap- 
plicable to  case  held  harmless,  though  errone- 
ous.—Robbins  V,  Weed,  169  N.  W.  773. 
®=>I068(1)  (Iowa)  In  an  action  by  a  servant 
injnred  through  the  fall  of  a  scaffold,  the  mas- 
ter was  not  prejudiced  by  instruction  that  it 
wns  immaterial  by  whom  the  scaffold  was  con- 
structed, where  the  jury  in  answer  to  a  special 
interrogatory  found  that  plaintiff  had  nothing 
to  do  with  its  construction. — Wangen  v.  Upper 
Iowa  Power  Co.,  169  N.  W.  668. 
€='1068(4)  (S.D.)  In  an  action  for  personal  in- 
juries any  error  in  an  instruction  as  to  the  ele- 
ments of  damages,  allowing  a  recovery  for  dis- 
bursements in  addition  to  the  maximum  sued  for 
on  account  of  injuries,  was  harmless,  where  ex- 
cess above  such  maximum  was  remitted. — Moore 
V.  Sohnauber,  1G9  N.  W.  234. 
<@=»I069(1)  (Iowa)  That  jury,  after  they  had 
agreed  to  render  verdict  for  plaintiff,  made  men- 
tion of  financial  condition  of  parties,  when  dis- 
cussing whether  verdict  should  be  $10,000  or 
$12,500,  will  not  be  held  prejudicial,  where  a 
verdict  of  $11,000  was  returned,  and  a  remitti- 
tur of  all  over  $.1,500  filed  by  plaintiff.— Porter 
v.  Heishman,  169  N.  W.  115. 
®=>I070(2)  (Iowa)  Defendant  master  was  not 
prejudiced  by  a  finding  that  payments  after  the 
accident  to  the  servant  were  not  made  pursuant 
to  settlement,  where  the  court  instructed  that. 
if  the  jury  found  for  plaintiff  for  more  than  the 
pavments,  credit  should  be  givcn.^Jamcs  v. 
Winifred  Coal  Co..  169  N.  W.  121. 
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i3=>l073(l)  (S.D.)  In  suit  to  restrain  opening  of 
liigbway,  in  wliich  intervener  asks  for  determi- 
.lation  of  bonndory,  that  judgment  gives  equita- 
ble relief  against  intervener  ooiild  not  prejudice 
him;  boundary  l>eiDg  correctly  determined. — 
Kohlmorgan  v.  Roswcll  Tp.,  Miner  Connty,  160 
N.  W.  t&9. 

(J)  Declalona  of  Intermediate  Conrts* 

^=»  1 09 1(1)  (Iowa)  Where  defendant  on  appeal 
from  justice  conrt  moved  to  strike  an  amend- 
ment as  raising  a  new  issue  from  that  tried  in 
justice  court  and  the  motion  was  never  ruled 
on  in  terms,  it  must  be  presumed  on  appeal 
that  the  motion  was  overruled  where  the  judg- 
ment was  general  dismissing  the  cause  of  ac- 
tion, in  view  of  the  presumption  that  the  deci- 
sion was  on  the  merits. — Woods  v.  Independent 
School  Dist.  of  Oto,  169  N.  W.  108. 

^  (K)  Snbaeaaeat  Appenla. 

€=9 1 097(1)  (Neb.)  A  holding  on  appeal  con- 
stitutes the  law  of  the  case,  to  be  adhered  to 
on  a  second  trial,  the  evidence  adduced  re- 
maining substantially  the  same. — Horton  v. 
Tabltba  Home,  169  N.  W.  2,  434. 
^=»I097(2)  (Neb.)  A  question  once  determined 
on  appeal  will  not  ordinarily  be  examined  on  a 
second  appeal,  unless  the  determination  was 
outside  the  pleadings  and  proof,  and  contrary 
to  law.— Stratton  v.  Bankers'  tafe  Co.  of  D«s 
Moines,  Iowa,  169  N.  W.  722. 
€=9 1 099(10)  (Iowa)  Decision  on  former  appeal 
that  verdict  of  |>10,000  was  result  of  passion 
and  prejudice  held  not  ccmclusive  that  verdict 
for  $11,000  on  second  trial  was  result  of  pas- 
sion and  prejudice,  although  the  evidence  was 
substantially  the  same  on  both  trials. — ^Porter 
V.  Heishman,  169  N.  W.  115. 

XVn.  DETERMnrATIOK  AND  DISPO- 
SITIOM  OF  GAUSB. 

(B)  Afflrmsnce. 

$:pll39  (Mich.)  Where  conrt  improperly  ad- 
mitted contract  of  sale  in  evidence  on  which  spe- 
cific tax  provided  for  by  Pub.  Acts  1911,  No. 
91  (Comp.  Laws  1915,  i  4268  et  seq.)  had  not 
been  paid,  affirmance  of  decree  will  be  condi- 
tioned upon  payment  of  such  tax,  where  appel- 
lant did  not  propprly  bring  matter  to  attention 
of  court,  court  having  stated,  at  time  of  ad- 
mission of  evidence,  that  matter  should  be  tak- 
en up  later.— Marusaa  v.  Temerowski,  16d  N. 
W.  926. 

®=»  1140(7)  (Iowa)  Where  the  verdict  was  for 
an  amount  larger  than  plaintiff's  pleadings  and 
evidence  warranted,  but  plaintiff's  counsel  on 
apiH-al  offered  to  remit  the  excess,  the  judgment 
would  not  be  reversed  providing  the  remittitur 
was  filed.— Todden  v.  Stephenson,  169  N.  W.  34. 

<C)  Modlfleatlon. 

4=»II52  (Mich.)  Purchaser's  bill  for  specific 
performance,  after  forfeitnre,  without  tender 
of  amount  due  into  court,  would  be  treated  as 
a  bill  for  relief  from  forfeiture,  and  a  decree 
dismissing  the  one  would  be  modified  to  relieve 
plaintiff  if,  after  entry  of  Supreme  Court's  de- 
cree, he  paid  or  tendered  unpaid  purchase 
price  with  interest,  etc.,  and  to  require  defend- 
ant to  then  execute  and  deliver  a  conveyance. — 
Lozon  V.  McKay,  169  N.  W.  11. 
®=3||54  (Iowa)  Where  taxation  of  attorney's 
fees  was  not  authorized  by  decree  or  order, 
and  no  affidavit  was  filed  as  required  by  Code, 
I  .S870,  the  clerk  erred  in  taxing  attorney's  fees 
as  part  of  costs,  and  cause  will  be  remanded  to 
district  court  so  that  error  may  be  corrected. 
-Bisby  V.  Walker,  169  N.  W.  467. 

(D)   Rereraal. 

<S=»II7I(1)  (Wis.)  Order  of  taxation  of  costs 
will  not  be  reversed  on  appeal,  where  the  items 
which  should  have  been  allowed  are  very  few 
and  inconsequential.— Dring  y,  Mainwaring,  168 
N.  W.  301. 


4=91 172(2)  (Iowa)  In  i-ailroad's  action  for 
breach  of  agreement  to  furnish  right  of  way  over 
certain  land,  where  railroad  in  single  count  al- 
leged single  contract  and  breach  thereof  in  its 
entirety,  and  demanded  damages  in  single  aggre- 
gated sum,  and  where  necessaj-y  inference  from 
the  language  of  the  petition  was  that  the  con- 
tract had  reference  to  defendant's  land  only,  the 
Supreme  Court  will  not  grant  new  trial  as  to 
that  part  of  judgment  for  railroad  relating  to 
defendant's  land,  cm  ground  that  railroad  had 
condemned  such  land,  and  affirm  that  part  of 
judgment  awarding  damages  for  failure  to  fur* 
nish  land  not  belonging  to  defendant. — Water- 
loo, C.  F.  &  N.  Ry.  Co.  v.  Burrell,  169  N.  W.  58. 
<6=»  1176(6)  (Neb.)  When  plaintiff  stands  on  de- 
murrer, and  refuses  to  plead  further,  and 
judgment  of  district  court  is  affirmed  by  Su- 
preme Court,  on  appeal,  action  will  be  ordered 
dismissed.— Hiatt  v.  Tomlinson,  169  N.  W.  270. 
€=»II77(5)  (Iowa)  Although  the  Supreme 
Court  may  proceed  to  enter  the  final  judgment 
upon  reversing  a  decree  of  district  court,  yet 
where  the  latter's  refusal  to  reform  a  sale 
contract,  and  admit  evidence  of  breach  there- 
of as  reformed,  is  reversed,  the  case  must  be 
remanded  for  new  trial.— Halver  v.  Higgins 
Sheep  Commission  Co.,  169  N.  W.  347. 

(P)  BIwidate   and    ProeeedinK*   i«   I^wer' 
Conrt. 

<3=9|I8S  (Minn.)  Gen.  St.  1913,  |  7090,  requir- 
ing losing  party  to  pay  costs  before  being  en- 
titled to  remittitur,  held  not  to  affect  finality 
of  judgment  for  plaintiff  in  specific  performance, 
conditioned,  if  judgment  is  superseded,  on  pay- 
ment by  plaintiff  to  defendant  of  specified  sum 
within  ten  days  after  judgment  becomes  final. 
— Nason  v.  Barrett,  169  N.  W.  804. 
«=>I20I(6)  (Minn.)  Where  OMnplaint  stated 
cause  of  action  under  federal  Employers'  Lia- 
bility Act  for  death,  and  judgment  for  plaintiff 
was  reversed  on  appeal,  amendment  of  complaint 
eliminating  application  of  such  act,  and  plead- 
ing of  Iowa  wrongful  death  statute,  was  not  a 
departure,  or  pleading  of  new  cause  of  action, 
in  view  of  Gen.  St.  1913,  §  7783.— Nash  v.  Min- 
neapolis &  St  L.  K.  (30.,  169  N.  W.  540. 

Plaintiff,  in  such  case,  bad  but  one  cause  of 
action  for  death  by  wrongful  act,  existing  under 
statute  anthorizing  suit  by  representative  of 
estate  of  decedent. — Id. 

®=9l2l5  (Iowa)  In  action  for  alienation  of  af- 
fections of  plaintiff's  husband,  there  was  no 
error  in  refusing  defendant's  requested  Instruc- 
tion, incorporating  a  portion  of  opinion  on  for- 
mer appeal,  and  permitting  jury  to  take  such 
matters,  if  found,  into  consideration.— Porter  v. 
heishman,  160  N.  W.  115. 

APPEARANCE. 

See  Corporations,  <&=>642.  668. 

^=»0(4)  (Iowa)  Where  special  plea  to  jurisdic- 
tion, or  motion  to  quash  service,  filed  by  defend- 
ant foreign  corporation,  stated  that  it  was  not 
and  never  bad  been  transacting  business  in 
the  state,  if  such  sentence  was  a  plea  to  the 
merits,  filing  of  the  plea  amounted  to  a  gen- 
eral appearance.— State  v.  Bitter  Root  Valley 
Irr.  Co.,  169  N.  W.  776. 

Defendant  foreign  corporation's  special  plea 
to  jurisdiction,  alleging  it  was  not  and  never 
had  been  transacting  business  in  state,  held 
not  a  plea  to  the  merits,  defendant  having  an- 
nounced, and  pleading  showing  on  face,  it  was 
a  special  appearance,  as  trial  court  construed 
it.— Id. 

®=>24(1)  (Iowa)  Defendant,  by  filing  answer 
before  entry  of  decree,  waives  right  to  com- 
plain of  failure  to  serve  original  notice. — Doyle 
v.  Wilcockson,  169  N.  W.  241. 

APPRENTICES. 

See   Damages,   «=3l73;    Master   and  Servant, 
«»297. 
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ARGUMENT  OF  COUNSEL 

Se«  Criminal  Law,  ®=>720,  721;  Trial,  «=>120. 

ARMY  AND  NAVY. 

See    CoDBtitutional    Law.    <8=90;     Indictment 

and  Information,  ®=9l01;    Statutes,  <8=>118j 

War,  <©=»4. 
«=»40  (Minn.)  Indictment  alleging  tliat  defend- 
ant orally  advocated  that  it  was  not  people's 
war,  and  questioned  government's  right  to  send 
citizens  of  Minnesota  to  Eiurope,  and  said  that 
United  States  had  no  business  to  be  in  the  war, 
stated  facts  sufficient  to  constitute  offense  un- 
der Laws  1»17,  c.  463,  f  3  (Gen.  St.  Supp.  1017, 
I  8521—3),  malting  it  unlawful  to  advocate  that 
citizens  of  Minnesota  should  not  aid  United 
States  in  carrying  on  war.— State  v.  Kaercher, 
169  N.  W.  699. 

^s>40  (Minn.)  Intent  is  not  an  ingredient  of 
offense,  created  by  Laws  1017,  c.  463  (Gen.  St 
Supp.  1017,  §§  8521—1  to  8521—6),  of  advocat- 
ing that  men  should  not  enlist  in  military  or 
naval  forces  of  the  United  States  and  that  citi- 
zens of  Minnesota  should  not  aid  the  United 
States  in  prosecuting  war  against  public  ene- 
mies.—State  v.  GUbert,  169  N.  W.  790. 

Statements  charged  in  indictment,  that  de- 
fendant at  a  pubUc  place  stated  "we  were 
stampeded  into  this  war,"  etc.,  held  such  as,  if 
believed,  would  naturally  and  reasonably  deter 
enlistment  and  giving  or  aid  in  the  war,  in  vio- 
lation of  Laws  1917.  c.  403  (Gen.  St.  Supp. 
1917,  iS  8521-1  to  8521-«).-Id. 

In  prosecution,  under  Laws  1917,  c.  463  (Gen. 
St  Supp.  1917,  S§  8521—1  to  8521-6),  for  de- 
terring enlistments  and  the  giving  of  aid  to 
United  States  in  the  war  by  oral  speech  in  pub- 
Uc place,  evidence  held  sufficient  to  support 
a  conviction. — Id. 

In  prosecution,  under  Laws  1917.  c.  468  (Gen. 
St  Supp.  1917,  §§  8521-1  to  8521-6),  for 
orally  and  in  a  public  place  discouraging  enlist- 
ment and  aid  of  state  citizens  to  United  States 
in  carrying  on  the  war,  remarks  by  members 
of  audience  during  defendant's  speech,  to  which 
defendant  replied,  were  admissible,  in  connec- 
tion with  such  replies. — Id. 

Laws  1917,  c.  463  (Gen.  St.  Supp.  1917,  §$ 
8521—1  to  8521—6),  and  section  3  thereof, 
maldng  it  an  offense  to  discourage  enlistment 
or  aid  to  the  United  States  in  carrying  on  the 
war,  do  not  infringe  Const.  U.  S.  art.  1,  §  8, 
conferring  on  Congress  the  power  to  raise  ar- 
mies.—Id. 

€=>40  (Minn.)  One  who  heard  a  speech  dis- 
couraging enlistment  and  aid  by  citizens  of  Min- 
nesota to  United  States  in  carrying  on  war  with 
its  public  enemies  may  offend  Laws  1917,  c. 
403  (Gen.  St.  Supp.  1917.  §§  8.^21— 1  to  8521-6), 
by  advocating  the  doctrine  of  the  speech  to  an- 
other who  heard  it,  by  asserting  that  he  linows 
it  to  be  true  and  accepts  and  affirms  it.— State 
V.  Martin,  169  N.  W.  792. 

That  defendant,  prosecuted  under  Laws  1917, 
c.  403  (Gen.  St.  Supp.  1917,  SS  8021—1  to 
8521 — 6).  for  discouraging  enlistment  and  aid 
by  citiz:<n8  of  Minnesota  to  United  States  in 
carrying  on  war  with  its  public  enemies,  made 
his  assertion  that  he  Icuew  that  a  third  person's 
speech,  contrary  to  the  statute,  was  true,  and 
that  he  affirmed  it  to  another,  who  heard,  in 
a  colloquy  with  such  other,  does  not  relieve 
bim  from  responsibility  for  such  assertion. — Id. 

ARREST. 

See  False  Imprisonment,  €=s>39;    Obstructing 
Justice,  €=»7;    Witnesses,  <3=»337. 

n.   ON  CRIMINAI.  OHABGES. 

^=363(3)  (Iowa)  Where  a  negress,  janitress  in 
tlieater,  while  cleaning  up,  piclied  up  handker- 
cliicfs  and  brooch  left  as  decoy  by  miinnger,  and, 
when  approached  by  manager  and  detectives, 
and  aslced  if  she  had  found  anything,  banded 


over  brooch,  and  later  the  handkerchiefs,  her 
arrest  by  officers  was  improper,  under  Code 
1887,  i  5106;  her  refusal  to  give  name  and  ad- 
dress not  being  commission  of  "public  offense" 
in  officer's  presence. — Leigbton  v.  GetcbeU,  109 
N.  W.  649. 

<S=:>63(4)  (Iowa)  Under  Code,  {  6196,  officer 
may  arrest  without  warrant  for  public  offense 
committed  or  attempted  in  his  presence,  or 
where  public  offense  has  been  committed  and 
he  has  reasonable  ground  for  believing  person 
has  committed  it;  it  not  being  enough  to  jus- 
tify officer  that  he  may  think,  or  have  reasona- 
ble ground  to  believe,  offense  has  been  commit- 
ted  in  his  presence. — State  v.  Small,  1C9  N.  W. 
116. 

ARSON. 

See  Malicioas  Prosecution,  C=>4. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  <S=>364,  366,  369,  393;  Di- 
vorce, €=46:  Homicide;  Libel  and  Slan- 
der, ®=7;  Rape,  <S=>34,  48,  57,  59;  ^Wit- 
nesses, ®=»01. 

I.  CIVIL  LIABiriTT. 

(A)  Aets  Coaatitvtlmar  ABUtnlt  or  Battery 
and  lilabllttr  Tb^retor. 

€=32  (Iowa)  Acts  threatening  violence  to  an- 
other's person  coupled  with  present  ability  con- 
stitute on  assault,  and  where  defendant,  who 
was  apparently  angry,  approached  plaintiff 
making  demonstrations  with  a  dub,  he  was  ^U- 
ty  of  assault  and  responsible  for  physical  injury 
resulting.— Holdorf  v.  Holdorf,  169  N.  W.  737. 

ASSESSMENT. 

See  Drains,  «=»69-88;  Highways.  «»144; 
Municipal  Corporations,  9=343(>-oOS;  Tax- 
ation,  «s>347-493. 

ASSIGNMENTS. 

See  Appeal  and  Error,  i&=>882;  Corporations. 
«=»117,  121;  Depositaries,  <S=»11:  Husband 
and  Wife,  «=»171;  Insurance,  ^=>222;  Judg- 
ment, <S=3736;  Landlord  and  Tenant,  9=>63> 
205;  Mortgages.  «=»417;  Patents,  «=>21g; 
Pleading,  ®=>367;    Sales,  «=»475. 

I.  REQinSITES  AND  VALIDITT. 

(A)  Property,  Kstates,  and  RIvItts  Asalva- 
able. 

®=>I9  (Iowa)  Where  seller  of  business  sold  ita 
good  will  and  agreed  not  to  enter  into  such 
business  in  city  in  competition  with  buyer  for 
five  years,  agreement  was  enforceable  against 
seller  by  buyer's  assignee,  purchaser  of  business 
from  her ;  the  rights  acquired  not  being  person- 
al to  the  purchaser  alone,  but  incident  to  the 
sale  of  the  business. — Sickles  v.  Lauman,  1G9 
N.  W.  670. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I.  REQmSITES  AND  VAUDITT. 

(A)   Nature  aad   Bsseatlala  of  Troats   tor 
Creditor*. 

^351  (Iowa)  In  suit  to  subject  real  estate  to 
payment  of  judgment,  on  ground  that  debtor, 
having  a  life  estate  therein,  sold  such  inter- 
est in  consideration  of  agreement  by  purchaser 
to  pay  her  debts,-  burden  of  proving  such  agree- 
ment was  on  plaintiff.— Duncombe  Sav.  Bank 
V.  Eaton,  169  N.  W.  342. 

ASSOCIATIONS. 

See  Insurance,  .  «s»719-834;  Mandamus,  •» 
133. 
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ASSUMPSIT,  ACTION  OF. 

See  Sales.  <S=9340,  355. 
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ATTACHMENT. 

See  Garnishment;  Malicioas  ProaecntioD,  9ss> 
64,  68,  69,  71;   Process,  <S=>Oe,  98. 

XI.  WBONGFTTL  ATTAOHICENT. 

^=3357  (S.D.)  An  action  will  not  lie  independ- 
ent of  the  bond  for  the  wrongful  levy  of  an  at- 
tachment, in  the  absmce  of  malice. — Slaughter 
V.  Nolan,  169  N.  W.  232. 

ATTORNEY  AND  CLIENT. 

See  Appeal  BJKd  Error,  <8=5»1004,  1008,  1154; 
Cancellation  of  Instruments,  <g=>17;  Con- 
tracts, <e=3llT;  Counties,  <e=>139,  196"; 
Criminal  Law,  «=»641,  721;  Deeds,  *=»72; 
District  and  Prosecuting  Attorneys;  Divorce, 
<8=>223;  Evidence,  i@=>18,  571;  Executors 
and  Administrators,  ®=>97,  111,  221 ;  Injunc- 
tion, ^=»61;  Insurance,  ®=>675,  834;  Judg- 
ment, €=14S,  538;  Malicious  Prosecution, 
®=»71;  Marriage,  ®=>62;  Oaial,  «s>12tf; 
WiUs,   <S=>740. 

I.   THE   OFFICE    OF   ATTORNEY. 

(C)   SaapenMon  and  Dlabarment. 

€=958  ^nn.)  Respondent,  who  did  not  display 
in  his  dealings  with  a  client  under  a  criminal 
charge  the  fidelity  to  client's  interests  which 
law  demands,  and  whose  remissness  led  him  to 
guilt  in  advising  client  to  evade  a  trial,  will  be 
suspended,  with  privilege  of  applying  for  a 
removal  of  suspension  order  after  expiration  of 
one  year.— In  re  Ginsberg,  169  N.  W.  787. 

II.   RETAINER    AND    AXTTHORITT'. 

€=»86  (Minn.)  Attorneys  may  stipulate  that  an 
action  shall  abide  the  event  of  another  action, 
if  controlling  issues  are  those  involved  in  such 
other  action. — National  Council  of  Knights  and 
Ladies  of  Security  v.  Scheiber.  169  N.  W.  272. 
Stipnlatlon  of  attorneys  that  action  shall 
abide  event  of  another  action  in  which  same 
issues  are  controUifig  may  be  avoided  for  fraud 
or  mistake,  and  court  may  relieve  a  part^  there- 
from, if  it  was  improvident  and  in  equity  and 
good  consdence  ought  not  to  stand.— Id. 

III.    DITTIES  AND  I.IABII,ITIES  OF  AT- 
TORNEY TO  OlilENT. 

€s»i06  (Iowa)  Relation  of  attorney  and  client 
is  necessarily  one  of  great  trust  and  confi- 
dence, and  imposes  upon  the  former  the  duty  to 
deal  with  the  latter  in  all  respects  in  the  ut- 
most good  faith.— Cavanagh  v.  O'Connor,  Ifl® 
N.  W.  747. 

®=9 123(1)  (Minn.)  Finding  that  contract  be- 
tween attorney  and  client,  whereby  attorney  ac- 
quired property  in  which  dient  had  an  equita- 
ble interest  was  entirely  fair,  upon  adequate  con- 
sideration, and  in  absolnte  gooil  faith,  heli  sus- 
tained by  the  evidence.— Mercer  v.  McHie,  168 
N.  W.  ^1. 

Transactions  between  attorney  and  client 
whereby  the  attorney  acquires  property  of  bis 
client  are  closely  scrutinized,  and  the  burden 
of  proving  entire  fairness,  adequate  considera- 
tion, and  absolute  good  faith,  is  upon  attorney. 

rv.  COMPENSATION  AND  UEN  OF 

ATTORNEY. 

(A)  Fee*    and    Otber    Hemaneration. 

€=>I52  (Wis.)  Where  attorney  advanced  his 
client  ?200  to  settle  litigation  with  one  to  whom 
she  had  leased  farm  under  sharing  agreement, 
and  she  received  fruits  of  settlement  and  still 
retains  them,  she  cannot  avoid  repaying  attor- 
ney's advances  on  any  claim  of  fraudulent  mis- 
statement of  law  by  him  imliiciug  the  settle- 
ment.—Wadleigh  V.  Stewart,  169  N.  W.  569. 


«=s>l«6(l)  (Wis.)  In  action  by  attorney  to  re- 
cover for  services  and  amount  advanced  client 
to  settle  litigation,  defendant  claiming  he  fraud- 
ulently misstated  law  to  her  to  induce  her  to 
accept  settlement,  evidence  held  insufficient  to 
prove  fraud  by  him  with  clearness  and  certain- 
ty required  by  law.— Wadleigh  v.  Stewart,  169 
N.  W.  669. 

(B)  liien. 

C=>I84  (lilich.)  Whwe  attorney  for  defendant 
in  divorce  action  purdiased  from  plaintiff  the 
alimony  decree  rendered,  which  was  made  a  liei 
on  defendant's  land,  his  claim  against  defendant 
for  attorney's  fees  was  not  a  concurrent  lie» 
with  that  purchased  from  plaintiff. — Misner  v. 
Stange.  169  N.  W.  938. 

ATTORNEY  GENERAL 

See  Injunction,  €=>114;  Mandamus,  €s>133; 
Master  and  Servant,  iS=>418. 

^s>7  (WiflJ  St.  1917,  §  3236,  authoriring  the 
Attorney  General  to  bring  action  in  the  name 
of  the  state  to  restrain  a  corporation  from  ex- 
ercising any  franchise  or  privilege  not  author- 
ized by  its  charter,  does  not  authorize  the  At- 
torney General  to  bring  action  to  enjoin  a 
mayor  and  common  council  from  recounting 
votes  at  referendum  election  on  the  question  oc 
Ucense.— State  v.  Saylc,  169  N.  W.  310. 

The  Attorney  General  has  authority  to  bring 
suit  in  the  name  of  the  state  to  enjoin  recount 
of  votes  at  referendum  election  only  on  the  re- 
quest of  the  Governor  or  one  branch  of  the  Leg- 
islature, in  view  of  St.  1917,  {  14.53.— Id. 

AUTOMOBILES. 

See  Appeal  and  Errop,  «=»971,  1064,  10e^ 
1068;  Bridges,  «=346;  Criminal  Law,  «=» 
370,  871,  372,  822;  Damages,  <8=>166,  216; 
Evidence,  <S=>222, 224,  248,  271,  471,  492,  501; 
Highways,  €s»197;  Insurance,  «s»146,  543; 
640;  Intoxicating  liquors,  «s>27fi;  Judg- 
ment, «=>622;  Afaster  and  Servant  <S=a28a;, 
330;  Municipal  Corporations,  «=>706,  706; 
Negligence,  «=>92,  93,  136;  Railroads,  «=» 
835,  350:  Receiving  Stolen  Goods,  «=>S,  8; 
Sales,  «s>283:  Street  RaUroads,  cs=390.  117; 
Trial,   «=s>120,  252;    Witnesses,   i8=9233. 

BAIL 

See  Criminal  Law,  ®=»1189. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors; 
Corporations,  «=>269;  Novation,  9s9l;  Sab- 
rogation,  $s»22. 

m.   ASSIGNMENT,  ADMINISTRATION. 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaslarnmemt,    and    Title,    Rlshta,    and 

Reniedlea  of  Trnatee  In  General. 

<g=5»139(%)  (Iowa)  Where  the  father  of  bank- 
rupt orally  agreed  to  give  land  to  him  at  th» 
time  when  the  father  decided  to  make  a  divi- 
sion, the  contract  was  wholly  executory,  and 
the  land  itself,  title  to  which  was  still  in  the 
grantor,  could  not  be  subjected  in  bankruptcf 
by  the  creditors  before  the  grantor  divided  it 
—White  v.  Graybfll,  169  N.  W.  135. 

(C)  Preferencea    and    Tranafera    bT    Bank- 

rapt,  and  Attiu-bmeata  and 
Otiier  Llena. 

<S=209(1)  (Wis.)  In  view  of  Bankruptcy  Act. 
U  70a  and  47a2  (U.  S.  Comp.  St  1916,  |i 
9654,  9631),  a  trustee  of  a  bankrupt  corpo- 
ration may  maintain  an  action  to  recover  assets 
of  the  corporation  which  have  been  unlawfully 
diverted,  where  necessary  to  liquidate  claims  of 
creditors  of  corporation. — Mlley  v.  Heaney,  169 
N.  W.  64. 
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(F)   Claiais    Acalnat    and    DUtrlbntlon    ol 
ElBtate. 

^=>363  (Neb.)  Where  the  principal  wrongdoer 
has  become  bankrupt,  and  plaintiff  has  proved 
his  claim  as  upon  an  implied  contract  and  re- 
oeivpd  dividends,  he  cannot  thereafter  maintain 
action  in  tort  against  those  having  assisted  the 
principal  wrongdoer  in  converting  the  property. 
— Shonkweiler  v.  Harrington,  169  N.  W.  258. 

V.  RIGHTS,    BEMEBIES,    AND    DIS- 
OHAKGE  OF  BANKRUPT. 

^=>433(5)  (Iowa)  Regardless  of  whether  in- 
terest of  one  remainderman  who,  foar  months 
prior  to  filing  her  petition  in  bankruptcy,  exe- 
cuted mortgages  purporting  to  convey  fee,  with 
covenants  of  warranty,  was  contingent  or  vest- 
ed, the  bona  fides  of  transactions  not  being 
questioned,  the  right  of  the  mortgagees  to 
enforce  their  liens  would  not  be  affected  by 
discharge  in  bankruptcy,  in  view  of  Bankrupt 
I^ws,  1  67d,  approvod  July  1,  1898  (U.  S. 
Comp.  Ht.  1901,  p.  3449),  and  mortgagor  would 
be  estopped  to  deny  that  subsequently  acquired 
title  inured  to  benefit  of  mortgagees. — ^Bisby  v. 
Walker,  169  N.  W.  467. 

BANKS  AND  BANKING. 

See  Bills  and  Notes,  <8=»113,  339,  429;    Gar- 
nishment, <es>187. 

in.  FimCTIONB  AND  DEALINGS. 

(Bj    Representation    of    Bank    bj    Ofllcera 
and  Asenta. 

<&=>!!  6(2)  (Iowa)  President's  and  cashier's 
knowledge  of  circumstances  under  which  note 
and  mortgage  were  executed  was  imputable  to 
bank,  with  which  the  note  and  mortgage  were 
shortly  after  execution  deposited  by  payee  as 
collateral  security. — Lundean  v.  Hamilton,  169 
N.  W.  208. 

®s>ll7  (Iowa)  Under  evidence  insufficient  to 
show  that  defendant  cashier  bound  himself  per- 
sonally to  deduct  from  a  loan  procured  from 
bank  the  amount  of  a  prior  note,  signed  by 
plaintiff  as  surety  and  given  to  the  bank  for 
raone,T  advanced  by  it,  to  enable  the  borrower 
to  remove  incumbrance,  so  that  loan  could  be 
made,  held,  that  a  directed  verdict  for  defend- 
ant was  proper. — Sultzer  v.  Latz,  169  N.  W. 
341. 

<C)   Oepoaits. 

€=>I29  (Mich.)  A  deposit  in  a  bank  under  a 
certificate  made  payable  to  "S.  or  S.  E.,  either 
or  the  survivor,"  became  the  sole  property  of 
the  survivor,  under  Pub.  Acta  1909,  No.  248; 
Comp.  Laws  1915,  §  8040,  in  the  alwence  of 
other  evidence. — Iiudwig  v.  Brunner,  169  N.  W. 
890. 

(D)  Collections. 

iS=3l56  (Neb.)  Bank  holding  note  for  eollectiou 
is  owner's  agent. — Belk  v.  Capital  Fire  Ins.  Co., 
169  N.  W.  --'tiS. 

(H)   Actions. 

€=>22i  (Iowa)  In  action  against  insolvent  bank 
for  cancellation  of  $15,000  note,  since  the  bank's 
creditors,  though  without  judgment  or  lien,  have 
direct  interest  in  outcome  of  trial,  in  that  judg- 
ment will  increase  or  decrease  bank's  assets 
available  for  satisfaction  of  its  debts,  they  may 
intervene  under  Code,  $  3594. — Reard  v.  Freid- 
en,  169  N.  W.  245. 

BASTARDS. 

See  Husband  and  Wife,  <g=>302. 

I.  rLLEGITIBIACY  IN  GENERAL. 

^s>6  (Iowa)  In  a  partition  suit  brought  by 
plaintiff  as  the  illegitimate  child  of  a  former 
owner  of  the  property,  evidence  held  not  to  show 
such  general  and  notorious  recognition  of  plain- 
tiff as  his  child  by  the  owner  durinK  his  life- 


time* as  is  required  by  Code  1897,  |  3385.— 
Johnson  v.  Moore,  189  N.  W.  47. 

lU.   PROCEEDINGS   mfDER    BAS- 
TARDY I.AWS. 

®=»58  (S.D.)  In  a  bastardy  proceeding,  where 
defendant  denied  intercourse  with  prosecutrix 
at  the  time  of  conception,  it  was  error  to  ex- 
clude letters  wherein  prosecutrix  before  con- 
finement charged  defendant's  brother  with  be- 
ing the  father  of  the  child.— State  t.  Gabert, 
169  N.  W.  517. 

€:=>73  (Minn.)  Where  alleged  newly  discovered 
evidence  was  cumulative,  and  was  denied  by  the 
affidavit  of  complainant,  a  denial  of  a  new  trial 
was  not  «rror.— State  v.  Poster,  169  N.  "W.  529. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  <8=»719-S34. 

BICYCLES. 

See  Municipal  Corporations,  4e:»7O0. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Account,  €=>20;  Alteration  of  Instruments, 
<8=»20;  Appeal  and  Error,  ©=>87'7,  878,  1002; 
Banks  and  Banking,  (gs>116,  UT,  156,  221; 
Cancellation  of  Instruments,  4=>43;  Oorpo- 
rations,  <S=s»92,  121;  EWdence,  <8s>244,  397. 
423,  462;  False  Pretenses,  «=»42,  44,  48; 
Fraud,  ^=3ll;  Guaranty,  «=>35;  Husband 
and  Wife,  €=9l4,  85,  171;  Insurance,  «=» 
141,  392,  645;  Judgment,  <8=>609.  704,  725. 
744;  Jury.  «=>14;  Landlord  and  Tenant.  *=» 
180,  205;  Mortgages,  «S=»277,  319,  417;  Part- 
nership, <3=>98,  336;  Payment,  <S=»l6,  38: 
Principal  and  Agent,  ^=>180:  Principal  and 
Surety,  <S=>33,  41,  42,  110,  145,  161;  Replev- 
in, @=>8;  Sales,  €=>477;  Sheriffs  and  Con- 
stables, @=>99;  Subrogation,  ^=>22;  Trial, 
€=»00;    Usury,   <S=>55,   117. 

I.  REQUISITES  AND  VAUDITT. 

(O)   Exeention    and   Delivery. 

®=»64  (N.D.)  Where  a  note  is  executed  con- 
ditionally and  delivery  is  made  in  violation  of 
such  condition,  no  liability  arises  on  the  note. 
— Jlarlatt  v.  Couture,  169  N.  W.  582. 

(F)  Talidttr. 

®=>I03(1)  (N.D.)  A  note  procured  by  false  and 
fraudulent  representations  has  no  validity,  and 
the  maker  incurs  no  liability  thereon. — ^Mar- 
latt  V.  Couture,  160  N.  W.  582. 
^=>II3  (Iowa)  If  bank  in  bad  faith  obtained 
note  from  payee,  who  had  procured  note  through 
fraud,  maker  owed  bank  no  duty  of  discovering 
the  wrong  or  of  sa\ing  the  bank  harmless. — 
Lundean  v.  Hamilton,  169  N.  W.  208. 

II.  CONSTRUCTION  AND  OPERATION. 

®=>II9  (Wis.)  St.  1917,  S  1675—18,  providing 

that  no  person  is  liable  on  a  note  whose  signa- 
ture does  not  appear  thereon,  is  a  statutory 
embodiment  of  pre-existing  well-settled  law.— 
Fvailing  v.  Siebcr,  169  N.  W.  607. 
<S=>I23(2)  (Iowa)  A  note  signed  "Trustees  of 
Second  (Christian  Church.  I.  S.  Ervin,  R.  C. 
Moulton,  Chairman,  M.  L.  Everett,"  does  not 
disclose  to  payee  who  the  daimed  principal  is. 
and  upon  its  face  the  signers  are  personally 
bound,  in  view  of  Code  Supp.  1913,  §  3060a20. 
— SchuUng  V.  Ervin,  160  N.  W.  686. 

V.   RIGHTS  AND  UABUJTIES  ON  IN- 
DORSEMENT OR  TRANSFER. 

CD)  Bona  Plde  Pnroliasers. 

€=»327  (Iowa)  Holder  takes  note  with  notice 
of  infirmity  or  defect  in  title  only  where  he 
has  actual  notice,  or  knowledge  of  each  facts 
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that  liis  action  in  taking  instrument  amounts 
to  bad  faith.— Lundean  -v.  Hamilton,  169  N.  W. 
208. 

®=»337  (Iowa)  It  is  not  enoufh  that  the  pur- 
chaser be  merely  put  on  inquiry,  but  the  facts 
within  his  knowledge  must  be  of  such  character 
as  to  warrant  the  conclusion  that  he  either 
actually  knows  of  the  infirmity,  or,  if  he  does 
not  know,  that  his  abstinence  from  making 
inquiry  arises  from  belief  or  suspicion  that  in- 
quiry would  disclose  such  infirmity  or  vice  in 
the  instrument. — Lundean  v.  Hamilton,  169  N. 
W.  208. 

^=3339  (Iowa)  The  failure  of  bank,  which  took 
note  as  collateral,  to  make  inquiries  concern- 
ing payee's  title,  held,  in  view  of  circumstances 
suiting  bank  on  inquiry,  a  willful  omission  to 
ascertain  facts  for  fear  of  knowledge  incon- 
sistent with  attitude  of  innocent  purchaser. — 
Lundean  v.  Hamilton,  189  N.  W.  208. 

One  may  not,  with  knowledge  of  facts  cast- 
ing doubt  on  the  holder's  title,  and  which  excite 
suspicion  to  such  an  extent  he  fears  to  investi- 
gate, lest  a  defense  be  disclosed,  cautiously 
close  his  eyes  and  act  in  the  dark  in  taking  over 
negotiable  paper,  and  thereby  become  a  purchas- 
er   in    good    faith. — Id. 

ig=»373  (Iowa)  Under  Code  Supp.  1913,  § 
30<50a.55,  making  title  of  negotiator  of  note 
defective  if  he  procured  signature  thereto  by 
fraud,  where  confidential  adviser  of  a  widow 
procured  her  signature  to  note  by  representing  it 
was  an  application  for  loan  to  another,  his 
title  to  the  note  was  detective. — Lundean  v. 
Hamilton,  169  N.  W.  208. 

'VIX.   PATMUNT  AND  DISCHARGE. 

€=429  (Neb.)  Where  bank  holds  note  for  col- 
lection, its  agreement  to  pay  the  note  out  of 
special  deposit  of  the  maker,  and  the  surrender 
of  Ihe  note  to  the  maker  under  the  agreement, 
is  a  payment  by  the  maker. — Belk  v.  Capital 
Fire  Ins.  Co.,  160  N.  W.  262. 

'Vm.  ACTIONS. 

®=3520  (Iowa)  Ic  action  to  cancel  note  and 
mortgage,  evidence  held  to  justify  inference  that 
one  of  the  defendants  had  fraudulently  procured 
an<l  appropriated  tJie  note  and  mortgage. — 
Lundean  v.  Hamilton,  169  N.  W.  208. 
€=>520  (Minn.)  In  action  by  innocent  purchas- 
er of  note,  evidence  held  sufficient  to  justify 
jury's  finding  that  defendant,  in  signing  and 
indorsing  a  note  payable  to  himself  and  which 
was  procured  by  fraud,  was  not  negligent,  with- 
in Gen.  St.  1913,  §  6015,  relieving  him  from 
liability  in  such  case,  where  there  was  no  neg- 
ligence on  his  part. — National  Farmers'  Bank 
of  Owatonna  v.  Nygren,  169  N.  W.  228. 

BOLD  FACE  TYPE. 

See  Insurance,  ®s»133. 

BONDS. 

See  Appeal  and  Error.  9=3370;  Drains,  4=92; 
Evidence,  ^=>73,  462;  life  Estates,  <S=»tt; 
Principal  and  Surety,  ®=>44,  56,  57;  Re- 
plevin, «=9l34;  Sheriffs  and  Constables,  «=» 
99. 

BOUNDARIES. 

See  Adverse  Possession,  ®=>8,  66, 100;  Appeal 
and  Error.  €=S82,  1073;  Deeds,  <S=»111; 
Frauds,  Statute  of,  <S=>70;  Homestead,  ®=» 
122;    Municipal  Corporations,  ®=>608. 

n.   EVIDENOE,     ASCERTAINMENT, 
AND   ESTABUSHMENT. 

€=»37(3)  (Iowa)  In  a  proceeding  to  establish 
lost  corners,  evidence  held  sufficient  to  sup- 
I)ort  trial  court's  finding  for  plaintiff.— -Santee 
V.  X'hlenhopp,  169  N.  W.  3^1. 
©»37(3>  (S.D.)  In  action  to  restrain  opening 
of  highway,  in  which  location  of  disputed  bound- 


ary, claimed  by  defendants  to  be  on  a  straight 
line  between  the  section  comers,  depended  sole- 
ly upon  whether  quarter  corner  as  established 
by  government  survey  had  become  lost  or  obliter- 
ated, a  finding  that  original  government  corner 
had  merely  become  obliterated  and  not  lost  held 
warranted. — Kohlmorgan  v.  Roawell  Tp.,  Miner 
County,  leo  N.  W.  229. 

Evidence  held  sufiicient  to  show  that  a  quar- 
ter corner  placed  by  government  field  notes  on 
a  direct  line  between  section  corners  was  lo- 
cated several  feet  south  of  straight  line. — Id. 
^=>37(3)  (S.D.)  In  an  action  to  restrain 
township  from  taking  certain  land  as  a  road, 
evidence  held  not  to  support  a  finding  that  8 
comer  of  plaintiff's  quarter  section  was  a  lost 
comer,  although  the  government  monument 
had  been  obliterated.— Imrson  v,  Edison  Tp. 
in  Minnehaha  County,  169  K.  W.  623. 
«=>37(5)  (S.D.)  In  action  involving  boundary 
dispute,  where  evidence  was  given  of  state- 
ments made  by  deceased  owner  of  land,  which 
should  be  given  little,  if  any,  weight,  evidence 
held  to  show  acquiescence  in  boundary  line.— 
Wood  v.  Bapp,  169  N.  W.  518. 
®=s>44  (Iowa)  A  proceeding  to  establish  lost 
corners,  under  Code,  §S  422^-4239.  was  not 
triable  de  novo  in  Supreme  Court  on  appeal, 
being  a  special  proceeding,  ordinarily  triable 
as  ordinary  proceeding,  though  without  jury, 
also  by  express  provision  of  section  423'r,  as 
to  mode  of  trial  on  appeal. — Santee  v.  Uhlen- 
bopp,  169  N.  W.  321. 

<3=»46(1)  (S.D.;  Wherever  there  is  a  dispute, 
doubt,  or  uncertainty  as  to  the  true  location  of 
a  boundary  line,  adjoining  owners  may,  by  pa- 
rol, fix  a  line  which,  at  least  when  followed  by 
possession,  with  reference  to  the  boundary  so 
fixed,  will  be  binding  upon  them. — Wood  v. 
Bapp,  169  N.  W.  518. 

A  pre-emptioner  who  has  entered  into  pos- 
session and  is  improving  the  land  has  a  vest- 
ed interest  in  such  land,  and  may  make  agree- 
ment with  adjoining  landowner  as  to  boundary 
line. — Id. 

A  boundary  line  agreement,  to  be  binding, 
must  be  based  upon  a  sufficient  consideration. 
-Id. 

Where  boundary  line  is  uncertain  ot  in  dis- 
pute, the  definite  settlement  of  such  dispute  or 
uncertainty  is  in  itself  sufficient  consideration 
to  support  boundary  line  agreement. — Id. 

Where  adjoining  landowners  were  agreed 
that  boundary  line  was  a  certain  distance  from 
known  line,  and  employed  surveyor  to  fix  cor- 
rect location  of  line,  the  procuring  of  the  sur- 
vey was  a  sufficient  consideration  for  an  agree- 
ment making  line  so  fixed  the  true  boundary 
line.— Id. 

Agreements,  having  for  their  object  the  set- 
tlement of  unlocated  or  disputed  boundary 
lines,  should  be  and  are  looked  upon  with  fa- 
vor, being  a  satisfactory  means  of  preventing 
spiteful    and    vexatious   litigation.— Id. 

Where  adjoining  landownei-s  employed  sur- 
veyor to  locate  boundary,  their  agreement  that 
line  so  fixed  should  be  the  true  boundary  was 
not  binding  on  either  party,  where  in  fact  line 
was  not  correct  boundary;  such  agreement  be- 
ing based  upon  mutual  mistake.— Id. 
€=>46(3)  (S.D.)  Where  boundary  line  is  in 
dispute,  or  is  in  doubt,  a  parol  agreement  fix- 
ing the  line  does  not  operate  as  a  conveyance, 
but  is  binding  upon  the  theory  that  the  land 
of  each  extends  to  such  line. — Wood  v.  Bapp, 
169  N.  W.  518. 

Boundary  agreement  based  upon  mutual  mis- 
take, though  not  binding,  is  not  void,  and  may 
be  ratified  by  acquiescence  in  such  line  after 
knowledge  of  mistake. — Id. 
®=>48(2)  (Iowa)  If  acquiescence  in  line  of 
fence  could  not  operate  against  owner  nou 
compos  mentis,  it  ought  not  to  operate  againat 
her  adjoining  neighbor.  There  could  be  no 
acquiescence  of  the  one  which  negatived  the 
acquiescence  of  the  other, — Santee  t.  Uhlen- 
hopp,  169  N.  W.  321. 
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9=348(3)  (Iowa)  Aogniegcence  in  boundary  line 
fence  was  insufficient  to  give  owner  occupying 
land  of  adjoining  owner  bei^use  of  mistake  in 
location  title  to  such  land,  where  not  continued 
for  the  statutory  10-year  period.— Evert  r. 
Turner,  169  N.  W.  625. 

€=s>48(3)  (S.D.)  Possession  under  boundary 
line  agreement  need  not  be  for  the  full  period 
requisite  for  acquiring  title  by  adverse  posses- 
sion—Wood V.  Bapp,  109  N.  W.  518. 
€=554(6)  (S.D.)  It  will  be  presumed  that  gov- 
ernment field  notes  are  correct — Kohlmorgan  v. 
Boswell  Tp.,  Miner  County,  169  N.  W.  229. 

Where  government  field  notes  place  a  quarter 
corner  upon  a  direct  line  between  section  cor- 
ners, it  will  be  presumed  that  the  quarter  cor- 
ner, as  actually  located,  was  on  such  line. — Id. 

Where  government  field  notes  place  a  quarter 
corner  on  a  direct  line  between  section  comers, 
it  will  require  clear  and  satisfactory  proof  to 
justify  a  finding  that  the  corner  was  located 
other  than  on  such  line. — Id. 

BRIDGES: 

See  Appeal  and  Error,  «=»781,  1064;  Master 
and  Servant,  <S=>278,  288:  Negligence,  «=> 
101;    Private  Roads,  «=»6. 

I.   ESTABI.ISHMENT,  OORSTBITOTIOir, 
AND  MAINTENANCE. 

«8=»2I(1)  (Wis.)  St.   1917,   I  lS22m,  providing 

that  "no  iron  bridge  or  culvert  of  more  than 
four  feet  in  length  of  span  shall  be  constructed" 
unless  designed  to  carry  a  15-ton  weight,  and 
that  "no  such  bridge  or  culvert  shall  be  repaired 
unless  such  repairs  shall  leave  such  bridge  or 
culvert"  able  to  hold  15-ton  weight,  requires 
that  all  bridges  or  culverts  of  more  than  4  feet 
in  length  of  span  and  not  only  such  as  are  con- 
structed subsequent  to  the  passage  of  the  stat- 
ute, shall  when  repaired  hold  such  weight;  the 
word  "such"  referring  to  all  bridges  of  the  speci- 
fied length,  regardless  of  whether  built  before 
or  after  enactment  of  the  statute. — Uoldgrafer 
V.  Town  of  Benton,  169  N.  W.  574. 

n.  REOUt.ATION  AND  USE  FOB 
TRAVEL. 

iS=>37  (Iowa)  It  is  the  duty  of  the  proper  of- 
ficers, wlien  a  county  bridge  is  removed  or  in 
a  dangerous  condition,  immediately  after  no- 
tice thereof,  to  give  suitable  warning  to  trav- 
elers upon  the  highway.— Owens  v.  Iowa  Coun- 
ty, ififl  N.  w.  aas. 

^;=>46(5)  (Iowa)  In  action  for  death  of  auto- 
mobilist  who  ran  bis  car  into  an  opening  in 
a  bridge  caused  by  a  washout,  evidence  of  the 
condition  of  the  brakes  upon  the  car  following 
the  accident  was  admissible,  without  requiring 
proof  that  the  condition  was  the  same  imme- 
diately before  the  accident.— Owens  v.  Iowa 
County.  169  N.  W.  388. 

<S=s>46(12)  (Iowa)  In  an  action  for  death  of  an 
automobilist  caused  in  the  nighttime  by  a  wash- 
ed out  bridge,  whether  deceased  was  negligent 
in  not  observing  that  travel  had  been  diverted 
to  a  temporary  bridge  held  for  the  jury.— 
Owens  V.  Iowa  County,  169  N.  W.  388. 

BRIEFS. 

See  Appeal  and  Error,  €=»757-773. 

BROKERS. 

IV.   COMPENSATION  AND  XJEN. 


(T\'is.)  The  giving  of  an  exclusive  agen- 
cy to  sell  real  estate  does  not  preclude  the 
owner  from  selling  within  the  life  of  the  con- 
tract to  one  who,  he  has  reason  to  believe,  has 
not  been  procured  by  the  agent — Roberts  v. 
Harrington.  169  N.  W.  60.<$. 

The  words  "exclusive  sale"  in  a  broker's  con- 
tract mean  "exclusive  ageney,"  and  the  owner 
is   not   inhibited   from   selling   directly    unless 


there  be  clear  and  uneqniyocal  language  in  the 
contract  forbidding  sale  by  owner,  based  upon  a 
valid  consideration. — Id. 

V.  ACTIONS  FOR  COMPENSATION. 

^=386(3)  (Minn.)  In  action  for  commissions  for 
an  exchange  of  realty  wherein  it  was  conceded 
that  there  was  no  right  of  recovery  if  •  party 
to  the  exchange  breached  his  contract,  ketd,  that 
whether  there  was  such  a  breach  was  a  question 
for  the  jury.— White  v.  Erickson,  169  N.  W. 
{536. 

®=386(7)  (Iowa)  Evidence  held  to  sustain  find- 
ing of  collusion  between  agent  of  plaintiff  for 
purchase  of  farm  and  third  person  resulting  in 
damage  to  plaintiff  in  the  enhanced  price  be  was 
compelled  to  pay  for  the  land.^Muieiikamp  t. 
WlUenburg,  169  N.  W.  112. 

BURIAL 

See  CMitracU,  «=9l59. 

BYSTANDERS. 

See  Criminal  Law,  «S3636. 

CANCELLATION  OF  INSTRUMENTS. 

See  Banks  and  Banking,  «=>221;  Deeds,  «=> 
72,  192,  206,  211;  Equity,  <S=>38;  Husband 
and  Wife,  «=>171 ;  Jury,  «=9l4;  Receivers. 
9=336;  Vendor  and  Purchaser,  9=>44,  101; 
Waters  and  Water  Courses,  «=>89;  Wills, 
<8=740. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

9=93  (Wis.)  Application  for  cancellation  of  con- 
tract Is  addressed  to  sound  discretion  of  court 
of  equity.~Stimpson  v.  Stimpson,  169  N.  W. 
295. 

<S=»4  (Wis.)  Application  for  cancellation  of  con- 
tract is  addressed  to  sound  discretion  of  court  of 
equity.  Intentional  fraud  is  not  essential,  and 
substantial  mistake  by  party  seeking  relief  may 
be  sufficient,  if  in  accordance  with  established 
rules  and  seemingly  reasonable  and  just. — 
Stimpson  v.  Stimpson,  169  N.  W.  295. 
9=3 1 7  (Wis.)  Where  legatees,  under  misstate- 
ments of  attorney,  acting  with  approval  of  wid- 
ow's attorneys,  entitling  them  to  cancellation 
of  agreement,  contracted  to  give  widow  large 
share  of  estate,  and  pursuant  thereto  incompe- 
tent legatee  purchased  realty  of  estate,  givmR 
note,  action  was  not  ratification  of  agreement, 
precluding  legatees  from  relief;  they  havini; 
offered  to  reconvey  or  stipulate  matter  might  be 
adjusted.— 'Stimpson  v.  Stimpson,  169  N.  W, 
295. 

9=>27  (Mich.)  In  a  suit  by  a  son  to  tencel  a 
conveyance  by  the  father  to  his  grandchildren, 
for  undue  influence,  neither  the  son's  expectan- 
cy, a  reversionary  intere.st,  or  interests  of  the 
father's  heirs,  were  sufficient  to  give  plaintiff 
such  an  interest  in  the  subject-matter  of  the 
suit  as  would  sustain  it.— Monger  v.  Monger, 
169  N.  W.  848. 

n.   mtOCEEDINGS  AND  RELIEF. 

9=337(6)  (Minn.)  Complaint  to  cancel  an  ex- 
ecutory contract  to  sell  real  estate  entered  into 
by  the  vendee  with  knowledge  that  the  agent 
executing  the  same  under  power  of  attorney  was 
violating  his  instructions  held  sufficient  to  state 
a  cause  of  action. — Ziebarth  v.  Donaldson,  1G9 
N.  W.  2.'>3. 

9=943  (Iowa)  In  action  to  cancel  note  and 
mortgage,  proof  that  H.  procured  note  and 
mortgage  fraudulently  held  within  allegation 
that  H.  and  P.  e4itered  into  a  fraudulent  com- 
bination to  procure  the  note  and  mortgage,  and 
did  BO.— I.,undean  v.  Hamilton,  169  N.  W.  208. 
9=»45  (Iowa)  In  view  of  Code  Supp.  i  3060ar>9, 
as  to  burden  of  proving  holding  in  due  course, 
where  title  of  payee  of  note  and  mortgage  is 
defectave,  under  section  8060r55.  because  signa- 
ture was  procured   by  fraud,  the  maker   may 
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have  note  and  mortgage  secnring  it  canceled  in  f  purchaser  should  not  be  permitted  to  inspect 
the  hands  of  pledsee  thereof,  unless  pledgee  can    it  before   the   delivery  of  bill  of  lading,  car- 


establish  by  preponderance  of  evidence  that  the 
papers  were  acquired  by  it  without  notice  of 
Kuch  defect— Liundean  v.  Hamilton,  1S9  N. 
W.  208. 

®=>45  (Mich.)  In  an  action  to  set  aside  an  ex- 
change of  land  and  cancel  deeds,  fraud  is  not 
to  be  .presumed  or  lightly  inferred. — Van  Auker 
V.  Toan,  1G9  N.  W.  000. 

€=>47  (Iowa)  In  a  suit  to  cancel  a  contract  of 
conveyance  of  realty  made  in  consideration  of 
the  support  of  grantor  dnring  his  life,  evidence 
held  not  to  sustain  a  finding  that  the  contract 
was  breached  by  the  grantees. — Scbee  v. 
Phelps,  168  N.  W.  455, 

CARRIERS. 

See  Animals,  4=331 ;  Appeal  and  Error,  $=> 
1050;  Commerce;  Customs  and  T'sages,  €= 
17;  Evidence,  ®=»442;  Intoxicating  Liquors, 
€=>138;  limitation  of  Actions,  ®=»130; 
Negligence,  ®=»02;  Sales,  ^=>liil;  Waters 
and  Water  Courses,  «=»217. 

I.  CONTBOI.  AND  REGUI.ATION  OF 
OOBKHON  OABRIXRS. 

<B)  Intsmtste  snd  International  Trans- 
portation. 

9=330  (Iowa)  Where  tariffs  have  been  filed 
with  Interstate  Commerce  Commission,  ^d  no- 
tice of  such  tarilfs  duly  given,  the  only  remedy 
for  excessive  or  unlawful  rates  is  to  obtain  a 
change  on  direct  appeal  to  the  Interstate  Com- 
merce ComniissioQ. — Sheldon  v.  Chicago,  B.  & 
Q.  R.  Co.,  169  N.  W.  189. 
<3=»32(2)  (Wis.)  To  give  effect  to  alleged  cus- 
tom among  shipi>er8  of  potatoes  and  railway 
companies  requiring  consignee  to  pay  freight 
charges  before  delivery  would  be  to  place  de- 
fendant shippers  of  potatoes  in  a  more  favor- 
able position  than  shippers  in  the  same  local- 
ity in  whose  favor  no  such  custom  existed,  con- 
trary to  the  Interstate  Commerce  I^aw.— Chi- 
cago, I.  &  L.  Ry.  Co.  V.  Peterson,  169  N.  W. 
658. 

^=>35  (Iowa)  A  carrier,  who  accepts  a  rate 
lower  than  that  fixed  by  tariffs  filed  with  Inters 
state  Commerce  Commission,  may  recover  dif- 
ference.— Sheldon  v.  Chicago,  B.  &  Q.  R.  Co., 
16»  N.  W.  189. 

Where,  through  mistake,  a  joint  rate  lower 
than  that  of  the  tariff  rate  is  given,  the  carriers 
may  recover  the  difference. — ^Id. 

Carrier  of  interstate  shipment,  having  agreed 
with  shipper  to  make  two  stops  in  transit,  where 
agreement  was  void  because  rate,  as  fixed  by 
tariffs,  was  same  to  first  stop  as  to  place  of 
destination,  could  make  stops  and  recover  rate 
from  first  stop  to  second  and  from  second  stop 
to  destination. — Id. 

Agreement  by  carrier  of  interstate  shipment 
to  make  two  stops  in  transit,  where  rate,  as 
fixed  by  tariffs,  was  same  to  place  of  first  stop 
as  to  place  of  destination,  is  void,  being  agree- 
ment to  transport  goods  at  less  than  tariff  rates. 
— Id. 

^=335  (Wis.)  The  relations  between  common 
carriers  and  shippers  are  no  longer  mere  mat- 
ters of  contract,  but  are  fixed  by  the  laws  and 
mles  regulating  such  interstate  commerce,  and 
partake  of  the  nature  of  statutory  obligations. 
—Chicago.  I.  &  L,.  Ky.  Co.  v.  Peterson,  169 
N.  W.  558. 

n.   CARRIAGE   OF   GOODS. 

(B)    Bill*    of    I^adlnac,    8hlpi>lntr    Receipts, 
and    Special  Contracts. 

C=35l  (Iowa)  Where  bill  of  lading  contained 
direction  that  shipment  go  to  designated  place, 
and  another  direction  to  stop  in  transit,  one 
direction  is  no  more  potent  than  the  other;  the 
bill  being  constnied  as  a  whole. — Sheldon  v. 
Chicago.  B.  &  Q.  R.  Co.,  169  N.  W.  189. 
4s>64  (Minn.)  Under  contract  for  shipment  of 
car  of  seed  wheat,  providing  that  prospective 


rier  was  not  responsible  for  an  inspection  by 
prospective  purchaser,  made  secretly,  without 
Its  knowledge  or  consent.— Quinn-Sheperdsou 
Co.  V.  Great  Northern  Ry.  Co.,  1^  N.  W.  422 

(D)   Transportation  and  DellTerr  br 
Carrier. 

^s>88  (Minn.)  Under  contract  {or  shipment  of 
car  of  seed  wheat,  forbidding  its  delivery  to 
prospective  purchaser  without  surrender  of 
bill  of  lading,  act  of  defendant  railroad,  at  such 
purchaser's  instance,  in  switching  the  car  onto 
an  unloading  side  track,  held,  on  the  evidence, 
not  a  delivery  to  such  purchaser. — Quinn- 
Sheperdson  Co.  v.  Great  Northern  Ry.  Co., 
168  N.  W.  422. 

(J)   Oharares   and   Liens. 

®=>I94  (Wis.)  In  interstate  shipment  of  po- 
tatoes under  bill  of  lading  containing  provisions 
that  charges  are  guaranteed  by  shipper,  that 
consignee  shall  pay  the  freight,  and  if  requir- 
ed shall  pay  the  same  before  delivery,  cousignoi 
is  liable  for  freight  charges,  and  failure  of  car- 
rier to  require  consignee  to  pay  the  same  be- 
fore delivery,  although  depriving  carrier  of  a 
lien,  is  no  defense.- Chicago,  I.  &  K  Ry.  Co. 
V.  Peterson,  l«e  N.  W.  5W. 

m.  oARRr&GE  OF  i.nnB  stock. 

9=9218(11)  (Iowa)  Where  the  written  contract 
for  the  shipment  of  horses  contained  no  pro- 
vision for  unloading  for  inspection  at  partic- 
ular yards,  and  the  unloading  for  inspection  at 
the  company's  own  yards  was  warranted  under 
die  quarantine  regulation,  held  that,  as  oral 
shipping  directions  to  unload  at  another  yard 
were  not  binding,  sqph  unloading  was  not  a 
deviation  from  the  route  specified,  as  would 
deprive  the  railroad  company  of  benefit,  the 
provisions  of  the  contract  limiting  recovery. 
—Marks  &  Shields  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.,  169  N.  W.  764. 

XT.  CARRIAGE   OF  PAS8EKOERS. 

(D)  Personal  Injuries. 

^=3320(13)  (Iowa)  In  an  action  for  damages 
resulting  when  plaintiff's  skirt  caught  upon  a 
defective  bar  or  obstruction  on  the  floor  of  de- 
fendant's cars  while  she  was  alighting  there- 
from, held,  defendant's  negligence  was  for  the 
jury,  though  plaintiff  was  unable  to  definitely 
point  out  any  defect— Calvert  v.  Des  Moines 
City  Ry.  Co.,  169  N.  W.  641. 
€=>320(24)  (Minn.)  Where  passenger  in  a  car 
where  passengers  were  standing  fell  over  bag- 
bage  in  the  aisles  and  was  injured,  and  it  did 
not  appear  that  carrier  was  unable  to  place 
baggage  where  it  would  not  endanger  passen- 
gers, though  unprecedented  travel  that  clay 
could  not  have  been  foreseen  or  properl.v  pro- 
vided for,  its  negligence  was  for  jury.— Oletaky 
V.  Great  Northern  Ry.  Co.,  169  N.  W.  715. 

CELEBRATION. 

See  Municipal  Corporations,  €==3735. 

CERTIORARI. 

See  Master  and  Servant,  ®=»417. 

IX.   PROCEEDINGS   AND   DETER- 
MINATION. 

®=»70(1)  (Wis.)  Since  the  function  of  a  mo- 
tion to  supersede  a  writ  of  certiorari  is  identi- 
cal with  that  of  a  demurrer  to  a  pleading,  in 
that  it  presents  the  question  whether  there  is 
a  ground  of  relief  stated,  the  order  upon  such 
motion  is  appealable.— State  T.  Hansen,  168  N. 
W.  655. 
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CHANCERY. 

■See  Equity. 

CHARACTER. 

See  WitneBses,  «=»337. 

CHARITIES. 

IX.   CONSTR1TCTION,   ADMINISTRA- 
TION.  AND   ENTOBCEBCENT. 

«=>45(1)  (Neb.)  Where  a  chariuble  ingtito- 
tinn  was  not  liable  for  improvementa  on  its 
property  because  they  were  not  within  its  pow- 
ers under  its  charter,  and  the  institution  pro- 
vided for  the  raising  of  a  fund  for  the  pay- 
ment of  the  value  of  such  benefits,  the  court 
will  order  the  application  of  any  such  funds  so 
raised  to  the  payment  of  the  cost  of  any  bene- 
fits received.— Horton  v.  Tabitha  Home,  168  N. 
W.   2,   434. 

CHATTEL  MORTGAGES. 

See  Appeal  and  Error,  ®=999;  Frauds,  Stat- 
ute of,  €=5B;  Jlorteaees,  €=>319;  Princi- 
pal and  Agent,  <S=14,  20,  72,  79. 

I.  REQUISITES   AND   VAUDITT. 

(A)  Nature  and  Essentials  of  Transfers  of 

Cbattela  aa   8ecnrltT< 

®=»6  (Mich.)  Where  intention  of  parties  was 
not  to  create  a  conditional  sale  contract,  but 
to  make  an  absolute  sale  with  retention  of  title 
by  seller  simply  for  security,  the  instrument  is 
a  "chattel  mortgage,"  and  as  such  must  be  re- 
corded under  Comp.  Laws  1915,  §  11988.— Toung 
V.  PhilUps,  109  N.  W.  822. 

HI.   CONSTRUCTION  AND   OPERA- 
TION. 

(C)   property  MortKaged,  and  Estates  and 
'  Interests   of   Parties  Therein. 

€=9 1 29  (Mich.)  The  title  to  property  upon 
which  a  chattel  mortgage  is  executed  does  not 
pass  to  mortgagee,  bnt  remains  in  mortgagor. — 
Young  T.  Phillips,  169  N.  W.  822. 

(D>  lilen  and  Prloritr* 

^»  1 38(3)  (Iowa)  As  a  mortgage  on  crops  to  be 
grown  does  not  attach  until  the  crop  is  planted 
iind  such  a  mortgage  does  not  attadi  to  the  in- 
crease of  live  stock  until  it  comes  into  existence, 
a  tenant  cannot  by  giving  a  mortgage  just  be- 
fore,tlie  term  begins  deprive  his  landlord  of  the 
lien  on  crops  and  other  personal  property,  etc., 
given  by  Code,  §  2992,  as  well  as  reserved  by 
the  lease.— Dilenbeck  v.  Security  Sav.  Bank, 
169  N.  W.  675. 

CHECKS. 

See  Evidence,  $=>462. 

CHILDREN. 

See  Infants. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

See  Army  and  Navy,  ^=»40 ;   Statutes,  *=»118. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  «=:'90. 

CLERKS  OF  COURTS. 

See  Master  and  Servant,  «=>418. 


COLLEGES  AND  UNIVERSITIES. 

See  Trade-Marks  and  Trade-Names,  «s>73, 
78,  98. 

COMMERCE. 

See  Carriers,  «s>30,  32,  35,  194:  Constitution- 
al Law,  ®=>49:  Limitation  of  Actions,  4C=> 
130.  ' 

Z.   POWER  TO  REGUI.ATE  HT  GEN- 

®=>3  (N.D.)  Congress,  in  executing  its  pow- 
er under  the  federal  Constitutioai  to  regulate 
commerce,  may  enact  such  laws  and  provide 
Euch  regulations  as  national  interest  may  de- 
mand.—Slidway  Co-op.  Elevator  Co.  v.  Great 
Northern  Hy.  Co.,  169  N.  W.  494. 
&=!>7  (N.D.)  The  power  of  Congress  extends 
to  every  part  of  interstate  commerce  and  to 
every  instrumentality  or  agency  by  which  it  is 
carried  on,  and  a  full  control  by  Congress 
over  acts  committed  to  its  regulation  is  not 
to  be  denied  or  thwarted  by  commingling  of 
interstate  and  intrastate  operations. — ^Midway 
Co-op.  Elevator  Co.  v.  Great  Northern  Ry. 
Co.,  168  N.  W.  494. 

®=>8(1)  (N.D.)  The  regulations  of  interstate 
commerce  provided  by  Congress  are  supreme, 
and  any  state  regulations  in  conflict  therewith, 
or  cov^inx  the  same  subject,  are  superseded 
thereby,— Midway  Co-op.  Elevator  Co.  v.  Great 
Northern  Ry.  Co.,  169  N.  W.  494. 

n.   SUBJECTS   OF   REGUX.ATION. 

®=>27(5)  .  (Iowa)  Plaintiff  servant,  injured 
while  helping  to  remove  from  a  freight  car  steel 
rails  being  hauled  over  main  lines  of  defendant 
railroad  running  from  Chicago  to  Omaha,  and 
which  when  distributed  were  to  be  substituted 
for  rails  being  removed,  was  engaged  in  "inter- 
state commerce"  within  the  federal- Emploj-ers* 
UabUity  Act,  J  1  (<3omp.  St  1916,  {  8657).— 
Reed  v.  Dickinson,  169  N.  W.  673. 

rV.  INTERSTATE    COMMERCE    COM- 
MISSION. 

€=»89  (N.D.)  The  Interstate  Commerce  Com- 
mission has  exclusive  jurisdiction  to  determine 
whether  a  regulation  or  practice  affecting  rates 
or  matters  sought  to  be  regulated  by  the  Inter- 
state Commerce  Act  is  unjust,  prejudicial,  or 
discriminatory,  etc.,  and  the  courts  as  an  orig- 
inal question,  may  not  hear  complaints  and  pass 
upon  any  administratiTe  questions,  the  determi- 
nation of  which  the  act  vests  in  the  Commis- 
sion.— ^Midway  Co-op.  ISlevator  Co.  v.  Great 
Northern  Ry.  Co.,  169  N.  W.  404. 

Character  of  equipment  which  carrier  must 
provide  and  allowances  which  it  must  make  for 
instrumentalities  supplied  and  services  render- 
ed by  shipper,  such  as  lining  cars  used  in  ship- 
ment of  grain  in  bulk^  directly  concern  rate- 
making  and  are  peculiarly  administrative,  so 
that  there  should  be  an  appropriate  inquiry 
thereon  by  Interstate  Commerce  Commission 
before  submission  to  a  court. — Id. 

Without  preliminary  action  by  Interstate 
Commerce  Commission,  a  state  court  has  no- 
jurisdiction  of  shipper's  action  to  recover  from 
interstate  carrier  sums  expended  in  lining  and 
coopering  cars  furnished  for  interstate  ship- 
ments of  grain  in  bulk,  where  applicable  duly 
filed  interstate  rate  schedules  make  no  refer- 
ence to  allowances  therefor. — Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMON  LAW. 

See  Costs.  ®=>3 ;  Master  and  Servant,  9=> 
366;   RaUroads,  <S=3312. 
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COMPROMISE    AND    SETTLEMENT. 

See  Appeal  and  Error,  «=»173.  1070;  Attor- 
ney and  Client,  ®=»152,  106;  Insurance,  9=a 
579,  668;  Judgment,  ®=»609,  725,  744;  Mas- 
ter and  Servant,  «=3385;  Release,  «so24, 
57. 

®=>I7(1)  (N.D.)  The  law  looks  with  favor  upon 
settlenleuts  honestly  and  (airly  made,  and  such 
settlement  should  be  considered  as  disposing  of 
all  disputed  matters  in  the  contemplation  of 
parties  at  time  of  settlement,  and  which  receiv- 
ed their  consideration.— Herold  v.  Hill,  169  N. 
W.  592. 

®s>l8(3)  (Iowa)  Where  It  is  sought  to  set  aside 
a  release  or  settlement  on  ground  of  fraud,  a 
tender  of  the  consideration  paid  therefor  need 
not  be  made  before  action  is  commenced. — 
Wangen  v.  Upper  Iowa  Power  Co.,  109  N.  W. 
668. 

®=>20(1)  (Ifich.)  Plaintiff  storing  beans  in 
warehouse  is  not  estopped  to  sue  warehouse- 
man for  conversion,  because  company  which 
replevied  some  beans  of  the  warehouseman 
promised  but  failed  to  pay  plaintiff's  draft 
therefor;  one  not  being  concluded  by  negotia- 
tions for  compromise  unless  the  terms  thereof 
are  carried  out  In  whole  or  in  part-^Allswede 
V.  Central  Warehouse  Co.,  169  N.  W.  13. 
<^23(3)  (Iowa)  Where  fraud  or  mental  in- 
competency is  pleaded  for  the  purpose  of  set- 
ting aside  or  overcoming  a  release  or  a.  set- 
tlement, a  preponderance  of  the  evidence  is 
all  that  is  required  therefor. — Wangen  v.  Up- 
per Iowa  Power  Co.,  169  N.  W.  668. 
4^23(3)  (Minn.)  In  au  action  on  a  compromise 
agreement,  evidence  held  to  sustain  verdict  for 
plaintiff.— Daggett  v.  St.  Paul  Tropical  Develop- 
ment Co.,  169  N.  W.  252. 

COMPROMISE  VERDICT. 

See  Trial,  «=3315. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <S=>450-t79. 

CONSPIRACY. 

See  Contracts,  «=>116:  Criminal  Law,  4s» 
869,  872 ;  libel  and  Slander,  <Ss>77. 

CONSTITUTIONAL  LAW. 

See  Statutes,   <S=s>35V4-118. 

For  validity  of  statutes  relating  to  particu- 
lar subjects,  see  also  the  various  specific 
topics. 

n.  CON8TB1T0TION.   OPERATIOH. 

AMD  EHFOBCEICENT  OF  CON- 

STXTITTIONAX.  PROVISIONS. 

9=»I4  (Wis.)  Where  meaning  of  constitutional 
provision  is  clear,  there  is  no  room  for  a  practi- 
cal construction. — State  ▼.  Turner,  169  N.  W. 
304. 

0=»35  (Neb.)  The  general  rule  -is  that  consti- 
tntional  provisions  are  to  be  construed  as  man- 
datory, unless  by  express  provision  or  by  nec- 
essary implication  a  different  intention  is  mani- 
fest.—Barkley  V.  Pool,  109  N.  W.  730. 
^=943(2)  (Iowa)  Defendant  charged  with  con- 
tempt, by  pleading  in  abatement  and  in  bar 
that  the  prosecution  is  violative  of  certain  stat- 
ute, inferentially  concedes  the  validity  of  such 
statute.— Doyle  v.  Wilcockson,  169  N.  W.  241. 
<8=>49  (Iowa)  Though  Code  1897,  |  2419,  re- 
lating to  shipments  of  intozicatmg  liquor, 
was  held  unconstitutional  hy  the  T'nited  States 
Supreme  Court  as  interfering  with  interstate 
commerce,  yet  on  the  enactment  of  the  Webb- 
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Eenyon  Act  (U.  S.  Comp.  St  1916,  {  8739)  it 
became  enforceable;  the  section  having  re- 
mained as  part  of  the  statntory  law. — Stajcar 
T.  Dickinson,  169  N.  W.  756. 

III.   DISTRIBUTION  OF  OOVERN- 

MENTAX.   PO-WXHS   AND 

FUNCTIONS. 

(B)   Judicial   Potvem    and   Fanotlona. 

©=s67  (Neb.)  Ascertainment  by  appraisers  or 
commissioners  of  damages  to  one  whose  prop- 
erty has  been  taken  or  damaged  for  public  use 
by  eminent  domain  is  a  judicial  function,  and 
is  only  a  preliminary  step  in  ascertainment  of 
damages  unless  parties  interested  agree  to 
accept  the  award. — In  re  Appraisement  of 
Omaha  Gas  Plant,  169  N.  W.  725. 
^=>74  (Neb.)  Under  Const  art..  2,  providing 
for  the  separation  of  the  executive,  legislative, 
and  judicial  departments,  the  Legislature  has 
no  power  to  compel  the  exercise  of  purely  exec- 
utive duties  by  the  courts. — In  re  Appraise- 
ment of  Omaha  Gas  Plant,  169  N.  W.  725. 

Appointment  of  members  of  a  "court  of  con- 
demnation" under  Laws  1917,  c.  87,  §|  4a-4f,  by 
Supreme  Court  or  the  Chief  Justice  thereof, 
pertains  to  a  judicial  proceeding  and  ia  with- 
m  the  let^slative  power.— Id. 

(C)   BxecntlTC    Poivera    aadl    Function*. 

<S=»80(2)  (Minn.)  Laws  1915.  c.  162,  $j!  1,  2 
(Gen.  St.  Supp.  1917,  Sf  4623-1.  4C2;!-2), 
giving  Railroad  and  Warehouse  Commission 
jurisdiction  and  superv'sory  powers'  over  tele- 
phone companies,  are  not  unconstitutional,  as 
conferring  judicial  powers  upon  commission,  as 
the  powers  conferred  are  administrative  and 
legislative.— State  v.  Fonr  Lukes  Telephone 
Co.,  169  N.  W.  480. 

V.    FERSONAI.,    OrVlL,    AND    POUTI- 
CAI.  BIGHTS. 

€=>90  (Minn.)  Laws  1917,  c.  463  (Oen.  St 
Snpp.  1917,  §§  8.521—1  to  8521-0),  and  section 
3  thereof,  making  it  an  offense  to  discourage 
enlistment  or  aid  to  the  United  States  in  car- 
rying on  the  war,  do  not  infringe  Const  U.  S. 
Amend.  14,  f  1,  preserving  freedom  of  speech 
and  of  the  press.— State  v.  Gilbert  169  N,  W. 
790. 

XI.  DUE  PROCESS  OF  I.AW. 

€=9316  (Minn.)  Order  dismissing  an  appeal 
from  probate  of  a  will  on  motion  of  proponents 
unless  within  a  stated,  time  appellant,  who 
appealed  to  district  court  dismisses  an  injunc- 
tion procured  in  state  of  Iowa  so  that  witness- 
es whose  testimony  was  sought  might  bo  avail- 
able, was  not  a  denial  of  due  process  of  law. — 
In  re  Slimmer's  Estate,  160  N.  W.  536. 

CONTEMPT. 

See  Appeal  and  Error,  «=>7S1;  Constitutional 
Law,  €=»43;  Contempt,  «=>66;  Criminal 
Law,  <S=>42;  Injunction,  «=9221-230;  Intox- 
icating Liquors,  «=»279;  Witnesses,  «=» 
293%. 

n.   POWER  TO  PUNISH.  AND  PRO- 
CEEDINGS THEREFOR. 

<©=»66(7)  (Iowa)  In  contempt  proceedings,  evi- 
dence suggested  by  defendant^  testimony  be- 
fore grand  jury  during  investigation  of  violation 
of  liquor  laws,  by  anotlier  person,  in  violation 
of  Code,  g  4612,  was  harmless,  where  conviction 
was  sustained  by  evidence  other  than  that  given 
or  suggested  by  defendant's  testimony  hpfore 
grand  jury. — Doyle  v.  Wilcockson,  169  N.  W. 
241. 

When  competent  evidence  conclusively  shows 
guilt,  it  will  be  presumed  that  incompetent  testi- 
mony was  disregarded. — Id. 
^=^66(7)  (Minn.)  In   proceeding   for   contempt 
to  punish  defendant  for  failure  to  deliver  cer- 
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tificate  of  stock  to  idaintiff,  as  ordered  by 
judgment  of  trial  court,  an  order  for  a  writ 
of  execution  to  issue  on  judgment  requiring 
sheriff  to  talte  certificates  and  deliver  them  to 
plaintiff  was  not  prejudicial  to  defendant  by 
reason  of  its  form.— Nasoa  y.  Barrett,  169 
N.  W.  804. 

CONTINUANCE. 

See  Criminal  Law,  ®=»1144;  Evidence,  <=» 
57S;    limitation  of  Actions,  €=7130. 

^=>5  (Iowa)  Where  issue  was  joined  before 
cause  was  reached  for  trial,  there  was  no  abuse 
of  discretion  in  denying  continuance  because  the 
cause  was  assigned  for  trial  prior  to  issue  be- 
ing joined;  Code,  §  3659,  not  requiring  that  an 
answer  be  filed  when  the  day  of  trial  is  deter- 
mined.—Molynenx  &  Maher  v.  Julius,  169  N. 
W.  131. 

e=>23  (Iowa)  Where  alleged  representation  by 
plaintiff's  assignor  that  he  was  assistant  state 
veterinarian  did  not  induce  defendant  to  con- 
sent to  vaccination  of  hogs,  there  was  no  fraud, 
and  court  did  not  err  in  denying  motion  for  con- 
tinuance to  procure  testimony  of  state  veterina- 
rian to  effect  that  assignor  was  not  an  assist- 
ant, especially  where  assignor  testified  that  he 
bad  not  been  appointed  assistant,  and  whore  if 
vaccination  was  done  in  manner  alleged  that 
would  be  a  complete  defense. — Molyneaz  &  Ma- 
her V.  Julius,  169  N.  W.  131. 

.      CONTRACTS. 

See  Account,  ®=3l,  18,  20;  Appeal  and  Er- 
ror, <S=>999,  1001,  1056;  Assignments;  At- 
torney and  Client,  ®=»123:  Bankrugtcy,  €=> 
363;  Bills  and  Notes;  Boundaries,  «=>46, 
48;  Carriers,  <S=935,  64.  SR,  218;  Compro- 
mise and  Settlement;  Corijurations.  <S=>314; 
Counties,  «=5»196;  Courts,  (g=>iJ01,  475; 
Covenants;  Depositaries,  ©=11;  District 
and  Prosecuting  Attorneys,  <S=>4;  Drains, 
«=»40;  Election  of  Renudics,  <S=>3;  Equity, 
<S=24.  39;  Evidence,  <8^.'3y7.  42^,  442,  448, 
460;  Executors  and  Administrators,  iS==189, 
194;  Fixtures,  «=>35;  Frauds,  Statute  of; 
Good  Will,  ^=5;  Guaranty;  Indemnity;  In- 
junction, €=36l;  Innkeepers,  ^=s'S ;  Joint 
Adventures,  ©='4;  Master  and  Servant,  ®=» 
43;  Mechanics'  Liiens,  ©=57,  75;  Munici- 
pal Corporations,  €=3332,  446;  Novation; 
Patents,  <S=9l29,  218;  Pleading,  <S=67; 
Principal  and  Agent,  <S=»9,  20.  48,  79,  124; 
Principal  and  Surety,  <3=>56 ;  Release;  Sales; 
Schools  and  School  Districts,  €=3146,  159'/^ ; 
Specific  Performance ;  Stipulations  |  Tele- 
graphs and  Telephones,  €=>32;  Trial,  ®=» 
351;    Vendor  and  Purchaser;   Wills,  €='740. 

I.   REQUISITES    AND   VALID  ITT. 
(D)  CouRlderatlon. 

€=>6I  (Iowa)  A  contract  for  the  support  and 
maintenance  of  a  father  by  his  son  in  consider- 
ation of  the  father's  realty  was  not  lacking  in 
coHKideratiiin  merely  liecause  the  father  lived 
only  a  few  months,  and  the  value  of  his  keep- 
ing was  not  over  .$000,  while  the  land  was 
worth  more  than  $3,000.— Peter  v.  Griffin,  169 
N.  W.  441. 

€=376  (Minn.)  Contracts  entered  into  or  prom- 
ises made  on  tbe  basis  of  friendship  and  good 
will,  unsupported  by  pecuniary  or  material 
benefit,  create  at  most  bare  moral  obligations, 
binding  only  on  the  conscience,  and  a  breach 
thereof  presents  no  cause  for  redress  by  courts. 
— Rask  V.  Norman.  169  N.  W.  704. 

ISusiness  associate's  promise,  founded  on 
friendship .  and  good  will,  that  he  would  look 
after  and  protect  business  interests  of  prom- 
isee's wife  after  his  death,  unsupported  by  a 
pecuniary  or  material  benefit,  held  not  enforce- 
able in  law  or  equity.— Id. 
€=379  (Iowa)  An  agreement  to  pay  for  serv- 
ices which  have  been  gratuitously  rendered  is 
without  consideration  and  will  not  be  enforced 


by  tbe  courts.— Kregel  y.  Fredelake,  168  N.  W. 
642. 

(F)     Iiearallty    of    Object    and    of    Consld- 
eratlon. 

®»II6(1)  (Iowa)  Agreement  under  which  de- 
fendant physician  and  surgeon  was  to  relin* 
quish  his  business  in  a  certain  city  and  county 
to  plaintiff,  altbougb  supplemented  by  an  agree- 
ment for  a  nominal  partnership,  because  of 
fact  that  another  physician  had  located  in  the 
city,  hfld  not  an  unlawful  conspiracy  in  re- 
straint of  trade;  there  being  no  undertaking 
to  interfere  with  such  other  physician. — Rowe 
V.  Toon,  169  N.  W.  3a 

€=>II7(2)  (Iowa)  A  person  having  an  estab- 
lished practice  as  a  lawyer  or  physician  may 
sell  his  business,  and  bind  himself  to  refrain 
from  all  competition  with  his  purchaser  for  a 
reasonable  time  and  within  reasonable  territo- 
rial limits.- Rowe  v.  Toon,  169  N.  W.  38. 
€=3ll7(5)  (Iowa)  An  agreement  that,  in  con- 
sideration of  $1,000,  defendant  physician  and 
surgeon  would  relinquish  his  business  to  plain- 
tiff and  retire  from  practice  in  the  county  for 
a  period  of  10  years,  was  not  unreasonable  and 
oppressive  in  its  restrictions,  either  as  to  time 
or  area.— Rowe  v.  Toon,  169  N.  W.  38. 

II.  CONSTRUCTION    AND    OPERA- 
TION. 
(A)  Oeneral   Rule*   of  CoBBtrnetlon. 

€=»  147(1)  (Wis.)  In  construing  contracts,  the 
intention  of  the  parties  should  be  ascertained 
and  enforced.- Nelson  v.  Nelson,  169  N.  W.  278. 
€=3 1 59  (Iowa)  A  contract  for  support  and 
maintenance  and  a  "respectable  and  comenda- 
ble  burial"  did  not  require  the  erection  of  a 
monument  as  part  of  the  burial — ^Peter  v.  Grif- 
fin, 169  N.  W.  441. 

€=»I63  (Iowa)  If  distinct  parts  of  contract, 
one  printed  and  the  other  written,  can  be 
reconciled,  it  is  the  duty  of  the  court  to  do 
80.— Pearson  v.  Howell,  169  N.  W.  368. 
®3>I67  (Wis.)  When  Liegislature  declares  pub- 
lic policy  of  state  to  be  that  which  has 
heretofore  been  subject  to  contract  shall  be 
by  certain  prescribed  forms  and  with  specific 
conditions  concerning  respective  rights  of  par- 
ties, statutory  provisions  step  in  and  control 
and  regulate  the  mutual  rignts,  rather  than 
provisions,  of  any  contract  varying  therefrom. 
— WilUams  v.  Travelers'  Ins.  Co.,  169  N.  W. 
60e,  959. 

(O)  SnbJcot-BIatter. 

€=>I9I  (Mich.)  A  contract,  by  which  defend- 
ant's father,  now  deceased,  in  consideration  of 
plaintiff's  services  as  housekeeper,  and  a  deed 
of  land  from  her,  agreed  that  she  "shall  have 
her  support  out  of  the  same  during  the  term  of 
her  natural  life  and  a  home  on  said  farm  as  she 
now  does  if  she  chooses,"  construed  not  to 
limit  plaintiff's  support  to  income,  but  to  per- 
mit exhaustion  of  land's  value  if  necessary. — 
Kendall  v.  Chase,  168  N.  W.  861. 

CONTRIBUTION. 

See  Tenancy  in  Common,  €=>30. 

CONVERSION. 

See  Executors  and  Administrators,  €=9117, 
509. 

CONVICTS. 

See  Escape,  €=>1. 

CORONERS. 

See  Witnesses,  €=>255. 

CORPORATIONS. 

See  Appeal  and  Error,  €=>100,  173,  877,  1024 ; 
Appearance,  €=>9;  Bankruptcy,  €=>2U9: 
Banks   and   Banking;    Carriers;    Contempt, 


Digitized  by 


Google 


979 


INDEX-DIGBMT 


For  case*  In  D«c.I>Ik.  *  Ain.IMc.  Key-No.8«iie(  *  Indexes  aee  asm*  topic  and  KEf-inmBKB 


Oorporatlons 


®=>0e:  Electricity;  Evidence,  <8=>73,  244, 
389,  397;  Executors  and  Administrators,  ®=> 
93.  115,  117,  103;  Fraud,  «=»13,  58;  Hus- 
band and  Wife,  €=>171;  iDJunction.  ^=>137; 
Judgment,  ®=>704,  744;  Jury.  <8=>l4 ;  Mas- 
ter and  Servant,  <8=s>43,  80,  362 :  Mortgages, 
^=»37,  38;  Municipal  Corporations;  Nova- 
tion. «=»1;  Principal  and  Surety,  4s>33,  41, 
56;  Railroads;  Scnools  and  School  IMstricts, 
«=>107:  Street  Railroads;  Subrogation,  «=» 
22;  Telegraphs  and  Telephonee;  Trade- 
Maries  and  Trade-Names,  ®=>93;  Trial,  €=» 
861;    Witnesses,  ®=»142,  175. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

®s»l  (N.D.)  A  corporation  may  be  considered  a 
legal  entity  when  used  for  the  accomplishment 
of  a  legal  purpose. — Macfadden  v.  Jenkins,  169 
N.  W.  151. 

A  corporation  cannot  be  used  as  a  cover  for 
Wongs  and  frauds,  and  in  such  case  the  court 
will  look  through  form  of  corporation  to  ascer^ 
tain  its  actual  purpose,  and  if  it  ia  wrongful  its 
corporate  entity  will  be  no  cover  for  wrong, 
fraud,  or  bad  faith.— Id. 

IV.   OAFITAI,,  STOCK,  AND  DIVI- 
BENSS. 

<B)    SnbscrlDtlon    to   Stock. 

^=»82  (Iowa)  Plaintiff  stockholder,  who  alone 
could  exercise  option  of  returning  stock  of 
auto  supply  company  and  demand  payment  of 
purchase  price,  could  waive  the  option. — 
Moore  V.  States  Auto  Supply  Co.,  169  N.  W. 
322. 
Proof  that  stockholder  of  auto  supply  com- 

§any  waived  privilege  of  returning  stock  and 
emanding  payment  of  purchase  price  need  not 
be  by  direct  evidence,  but  may  be  inferred  from 
transactions  and  conduct  of  the  parties. — ^Id. 

Plaintiff  stockholder,  who  had  the  right  under 
an  agreement  with  auto  supply  company  to  re- 
turn his  shares  of  stock  and  receive  amount 
paid  therefor  with  interest,  heJd  to  waive  snch 
right  by  signing  written  agreement  made  be- 
tween stockholders  of  supply  company  and 
partners  of  another  company  for  the  organiza- 
tion of  a  new  corporation,  which  was  to  take 
over  assets  of  old-«<mcems  and  issue  stock  to 
incorporators  of  new  corporation.— Id. 
€=>92  (Iowa)  While,  because  maker  of  notes 
for  corporate  stock,  issued  in  violation  of  stat- 
ute, was  particeps  crimlnis,  he  can  have  no  af- 
firmative relief  in  suit  on  notes  by  asserting 
his  own  wrong,  if  stock  was  void  for  criminality 
be  can  successfully  defend  against  notes  based 
on  such  stock  only,  and  have  purely  defensive 
relief,  though  he  participated  in  crime. — Sher- 
man V.  Smith,  169  N.  W.  216. 
€=>92  (NJ>.)  Where  a  note  is  given  for  corpo- 
•  rate  stock,  assuming  that  conditions  were  such 
that  a  note  could  be  legally  given,  no  liability 
arises  upon  note  without  the  delivery  of  the 
stock.— Marlatt  v.  Couture,  169  N.  W.  582. 

(O)  laane  of  Certlflcates. 

<S=>99(1)  (Iowa)  Acts  83d  Gen.  Assem.  e.  104, 
S  4  (Code  Supp.  1907,  §§  1641-b,  ie41-e,  1641- 
r),  requiring  permission  from  Executive  Council 
to  sell  corporate  stock  for  anything  but  cash, 
etc.,  was  not  intended  to  invalidate  stock  is- 
sued for  notes,  a  certificate  having  been  filed 
falsely  stating  stock  had  been  paid  for  "in 
money,  but  to  make  violations  of  chapter  cause 
for  having  stock  canceled  at  Attorney  General's 
suit,  and  to  inflict  other  punishments,  so  that 
the  notes  did  not  lack  consideration. — Sherman 
v.  Smith,  169  N.  W.  216. 

(D)  Tranater  of  Sbarea. 

®=9|I7  (Wis.)  If  defendant,  purchaser  of  cor- 
porate stock,  ever  had  the  right  to  rescind  for 
failure  to  deliver,  she  cannot  exercise  that 
right  after  the  stock  has  been  delivered  end  she 


has  secured  full  physical  pogsession  tbereoC. — 
Miley  v.  Heaney,  169  N.  W.  64. 

Assignment  of  stock  delivered  by  seller  to  de- 
fendant, buyer,  Iteld  to  show  a  consent  on  the 
part  of  defendant  to  a  continuation  of  the 
pledge  of  the  stock  for  an  indebtedness  not  her 
own,  so  that  she  could  not  claim  right  to  re- 
scind because  stock  was  not  delivered  imme- 
diately.— Id. 

€=s>l2i(5)  (Wis.)  In  action  on  notes  given  for 
corporate  stock  and  for  foreclosure  of  lien  cre- 
ated on  defendant  maker's  share  of  an  estate  by 
virtue  of  an  assignment,  executed  by  her  to 
secure  payment  of  the  notes,  evidence  held  to 
warrant  court  finding  that  no  fraudulent  repre- 
sentations were  made  to  maker  by  seller, 
payee,  concerning  value  of  stock  which  consti- 
tuted an  inducement  on  maker's  parX  to  enter 
into  contract  of  purchase. — Miley  v.  Heaney, 
169  N.  W.  64. 

In  action  on  notes  given  for  corporate  stock, 
to  justify  a  finding  against  plaintiff  on  issue 
whether  defendant  and  her  husband,  indorser 
of  notes,  were  induced  to  enter  into  the  con- 
tract of  purchase  by  reason  of  false  represen- 
tations that  a  stranger  was  ready  and  willing 
to  buy  the  stock,  plaintiff's  'connection  with  the 
stranger  would  have  to  appear  by  clear  and 
satisfactory  proof. — Id. 

One  who  buys  stock  from  a  stockholder  must 
be  presumed  to  have  knowledge  of  provisions 
of  assignment  of  stock  delivered  to  him  by  the 
seller.- Id. 

(Ey  Intereat,  Dtvldends,  and  New  Stock. 

®=3  i  59  (Wis.)  It  was  improper  for  a  court,  on 
a  director's  application,  to  order  a  sale  of  treas- 
ury stock  of  a  corporation  by  a  method  which 
deprived  a  stockholder  of  his  legal  right  to  main- 
tain his  proportionate  Interest  in  the  corpora- 
tion.—Dunn  v.  Acme  Auto  &  Garage  Co.,  169  N. 
W.  297. 

Under  director's  right  to  manage  the  corporate 
stock  conferred  by  St,  1917,  §  1776,  and  to  pur- 
chase capital  stock,  sections  1755,  1774,  stock 
purchased  and  held  in  treasury  as  retired  stock 
cannot  be  reissued  without  giving  opportunity 
to  all  stockholders  to  take  a  proportionate  share 
of  the  increase. — Id. 

A  stockholder  does  not  waive  his  right  to 
maintain  bis  proportionate  share  of  stock  by 
failure  to  bid  on  stock  reissued  and  sold  at  a 
bonus,  particularly  where  the  condition  of  the 
corporation's  books  prevents  determination  of 
the  real  value  of  the  stock.— Id. 

V.  MEMBERS   AND    STOOKHOUDERS. 

(A)  RIvhta  and  Uabllltlea  aa  to  Corpora- 
tion. 

$=»I8I(1)  (Wis.)  A  stockholder  not  only  has  a 
right  to  inspect  the  corporation's  books  at  tJl 
reasonable  times,  but  to  have  the  books  in  such 
condition  that  the  corporate  affairs  may  be  as- 
certained therpfrom. — Dunn  v.  Acme  Auto  & 
Garnjfp  Co..  160  N.  W.  297. 
®=»I90  (Mich.)  Burden  rested  on  minority 
stockholder,  claiming  that  other  stockholders 
had  fraudulently  acquired  assets  of  company 
and  converted  his  stock  and  were  operating 
property  through  dummy  trustee  for  their  own 
benefit,  to  prove  his  claims.- Marconx  v.  Rear- 
don,  169  N.  W.  893. 

Failure  of  stockholders  in  insolvent  elevator 
company  to  act  under  agreement  which  they 
signed  to  pay  $500  each  for  the  property  of 
the  company  conveyed  to  trustee  to  enable  him 
to  pay  its  debts  held  not  evidence  either  of 
fraud  or  conversion  of  the  company's  assets 
by  stockholders  who  lubsequently  acquired  the 
property. — Id. 

In  suit  by  minority  stockholder  in  elevator 
company  alleging  fraud  on  his  rights  by  other 
stockholders  who  acquired  property  by  pur- 
chase from  trustee  authorized  at  stockholders' 
meeting  to  sell. to  pay  debts,  evidence  held  not 
to  show  that  plaintiff  was  misled  by  defendaijts 
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as  to  financial  condition  and  business  of  com- 
pany.— Id. 

In  suit  hy  minority  stockholder  in  elevator 
compan.v  alleging  fraud  on  his  rights  by  other 
stockholders  who  acquired  property  by  pur- 
chase from  trustee  authorized  at  stockholders' 
meeting  to  sell  to  pay  debts,  evidence  held  not 
to  e.'itablish  that  the  property  was  sold  for 
less  than  it  was  worth. — Id. 

In  suit  by  minority  stockholder  to  recover 
value  of  stock  converted  by  majority  stock- 
holders who  purchased  property  of  company 
from  trustee  authorized  to  sell  to  wind  up  af- 
fairs, defendant  stockholders  and  company  held 
not  in  position  to  insist  on  company's  being 
made  a  plaintiff,  and  then  for  one  defendant  to 
ask  to  amend  his  answer  by  adding  cross-bill 
to  quiet  title  to  company's  property  from  trus- 
tee.—Id. 

(D)     IititbllltT    for    Corporate    Debts     Bad 
Acta. 

<&=>269(3)  (Minn.)  In  an  action  by  the  receiver 
of  a  bankrupt  corporation  to  enforce  a  stock- 
holder's double  liability,  evidence  held  sufficient 
to  support  a  verdict  for  defendant. — ^Bartlett  y. 
Ryan,  169  N.  W.  421. 

VI.   OFFICERS  AHD  AGENTS. 

(C)    Rlgrlits,   Duties,   and   Uabllltlea   as   to 
Corporation   and   Its   Members. 

€=»3I  I  (Wis.)  Stockholders  are  not  charged 
with  knowledge  of  the  contents  of  or  entries  in 
the  ordinary  financial  books  of  account  of  the 
corporation. — Aliley  v.  Heaney,  169  N.  W.  64. 
^=>3I2(7)  (Wis.)  A  custom  prevailing  for 
about  eight  years  of  allowing  stockholders  to 
obtain  advanees  on  open  account,  such  advances 
being  treated  as  in  lieu  of  dividends,  cannot  be 
construed  as  an  acquiescence  of  stockholders, 
who  did  not  have  actual  knowledge  of  advance- 
ments made  upon  the  credit  of  a  stockholder. — 
Miley  v.  Heaney,  160  N.  W.  64. 
<S=»3I4(2)  (Wis.)  The  board  of  directors  of  a 
corporation  could  not  make  a  valid  contract  to 
advance  money  and  merchandise  of  the  corpo- 
ration upon  a  stockholder's  share  of  anticipated 
net  earnings  of  the  corporate  business,  where 
a  majority  of  the  board  was  interested  in  the 
contract  adversely  to  the  corporation.— Miley  y. 
Heaney,  160  N.  W.  64. 

Vn.   CORPORATE  POWERS  AND 
X,IABIUTIES. 

(B)  Representation  of  Corporation  by  Ot- 
flcers  and  Aarents. 

iS=»404(l)  (Wis.)  Managing  officer  of  corpo- 
ration could  not  bind  it  by  an  agreement  to  de- 
liver to  n  third  person  money  and  merchandise 
of  the  corporation  upon  the  credit  and  respon- 
sibility of  a  stockholder,  and  as  an  advance 
upon  her  share  of  anticipated  net  earnings  of 
the  business  of  the  corporation.— Miley  v.  Hea- 
ney, 1«9  N.  W.  64. 

€='429  (Wis.)  Oiie  who  receives  assets  of  a 
corporation  with  full  knowledge  that  they  have 
been  diverted  is  liable  for  their  restoration  to 
the  corporation.— Miley  v.  Heaney,  169  N.  W. 
64. 

VIII.   INSOI.VENCT  AND  RECEIVERS. 

0=»56O(12)  (S.D.)  In  a  receiver's  suit  to  re- 
cover a  payment  by  the  secretary  of  a  corpora- 
tion of  its  funds  in  satisfaction  of  his  individual 
debt,  evidence  held  to  justify  a  direction  of  ver- 
dict for  defendant. — Porter  v.  Browns  Valley 
State  Bank,  169  N.  W.  231. 

XI.  DISSOI.UTION  AND  FORFEITDBB 
OF  FRANCHISE. 

<S=36I0(1)  (Mich.)  Statute  authorizing  winding 
up  of  affairs  of  failing  corporation  by  appoint- 
ment of  rocoiver  does  not  make  unlawful  oth- 
er methods  taken  by  authority  of  majority 
stockholders,  where  all  stockholders  have  equal 
opportunities  to  purchase  stock  of  others,  or 


assets  of  corporation  at  public  or  private  «ale. 
— Marcoux  v.  Reardon,  169  N.  W.  893. 

XII.  FOREIGN  COBFORATTON8. 

<S=>642(7)  (Iowa)  Code,  {  163S,  prohibiting  a 
foreign  corporation,  which  has  not  taken  out 
permit  to  do  business,  from  exercising  any 
right  or  privileges  conferred  upon  corporations 
until  it  has  done  so,  does  not  prohibit  defend- 
ant foreign  corporation  from  raising  question 
by  its  special  appearance  as  to  jurisdiction  of 
court.— State  v.  Bitter  Root  Valley  Irr.  Co., 
169  N.  W.  776. 

<3=3648  (Wis.)  In  St.  1917,  f  1770b,  sabsec. 
7e,  providing  a  license  fee  for  foreign  corpora- 
tions based  upon  the  proportion  of  ."capital 
stock"  within  the  state,  the  term  "capital  stock" 
means  the  actual,  issued,  and  paio-for  stock, 
and  not  merely  the  authorized  amount  in 
view  of  section  1774a,  relating  to  domestic  cor- 
porations, which  requires  tiie  statement  of 
both  amount  of  authorized  capital  stock  and 
the  amount  of  stock  actually  paid  for,  whereas 
section  1770b  requires  only  a  statement  of  for- 
eign corporations  as  to  the  capital  stock. — 
State  V.  Hull,  169  N.  W.  617. 

The  words  "capital  stock,"  as  used  in  St. 
1917,  {  1770b,  Bubsec.  7,  as  to  license  fees  on 
foreign  corporate  stock,  do  not  mean  the  meas- 
ure of  the  assets  or  property  of  the  corpora- 
tion, but  refer  only  to  the  actual  paid-up  stock. 
—Id. 

®=s>66S(4)  (Iowa)  Where  defendant  foreign 
corporation  filed  plea  to  jurisdiction,  also  mo- 
tion, supported  by  affidavits,  to  quash  service 
on  ground  persons  served  as  its  agents  were 
not  such,  the  form  of  procedure  was  proper 
to  determine  jurisdiction  of  defendant. — State 
V.  Bitter  Root  Valley  Irr.  Co.,  169  N.  W.  77ti. 
^=>668(9)  (Iowa)  Any  relation  between  claim- 
ed agents  of  defendant  foreign  cor^ration  and 
the  corporation  having  been  terminated  prior 
to  service  of  notices  upon  them  as  its  agents. 
the  service  was  ineffectual,  and  did  not  give 
jurisdiction. — State  v.  Bitter  Root  Valley  Irr. 
Co.,  1C9  N.  W.  770. 

<S=3668(16)  (Iowa)  Evidence  AaM  to  sustain 
finding  of  trial  court  that  none  of  three  claim- 
ed agents  of  defendant  foreign  corporation  was 
Buch  to  render  service  of  notice  upon  him  serv- 
ice on  the  company,  which  moved  to  quash 
service.— State  v.  Bitter  Root  Valley  Irr.  Co., 
169  N.  W.  776. 

Discretion  of  trial  court  under  Code,  {§  3S33. 
4678,  held  not  abused  in  denying  order  to  com- 
pel appearance  for  cross-exammation  of  affi- 
ants supporting  defendant  foreign  corporation's 
motion  to  quash  service  on  its  claimed  agents, 
on  ground  that  they  had  ceased  to  be  such.— Id. 

COSTS.       , 

See  Appeal  and  Error,  <8=>1154,  1171,  1189;. 
Insane  Persona.  9=3l03;  Insurance,  €=>834; 
Judgment,  ®=>l69. 

I.   NATURE,  GROirNDS,  AND  EXTENT 
OF  RIGHT  IN   GENERAL. 

$=9$  (Neb.)  The  power  of  the  courts  to  award 
and  tax  costs  in  legal  proceedinp;s  was  unknown 
at  the  common  law. — ^International  Harvester 
Co.  of  America  v.  SchulU,  169  N.  W.  428. 
€=»I9  (Wis.)  Where  action  was  commenced  in 
county  court,  and  later  certified  to  circuit  court, 
costs  incurred  in  county  court  may  be  taxed 
against  intervener  defendant,  who  was  granted 
the  right  to  intervene  by  county  court,  in  view 
of  St.  1917,  SS  2S36a,  2S36b.— Dring  v.  Main- 
waring,  169  N.  W.  301. 

®=>63  (Neb.)  In  suit  on  guai«nty  of  payment 
of  numerous  notes,  each  being  separately  stat- 
ed as  a  cause  of  action,  where  pending  suit  a 
part  of  notes  were  paid  to  plaintiff  and  causes 
of  action  as  to  such  notes  dismissed,  and  where 
judgment  was  rendered  for  plaintiff  on  remain- 
ing notes,  the  court,  without  statute  authority, 
could  not  apportion  costs,  nnd  plaintiff,  pre- 
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vailing,  vould  be  entitled  to  costs.— Interna- 
tional Harvester  Co.  of  America  v.  Scbnitz,  169 
X.  W.  428. 

m.   PERSONS,   PBOPERTr.  AXD 
FUNDS  LIABLE. 

®=>98  (Wis.)  An  intervener  is  not  chargeable 
with  costs  which  accrue  prior  to  time  of  Inter- 
vention.—Dring  V.  Mainwaring,  160  N.  W.  301. 

V.   AMOUNT,  RATE.  AND   ITEMS. 

®s>l58  (N.D.)  Where  there  is  a  reference  un- 
der Comp.  Laws  1913,  §  7864,  to  examine  a 
party  to  a  suit,  costs  may  properly  be  taxed 
nnder  section  7793. — (ieo.  B.  Clifford  &  Co.  v. 
Henry,  169  N.  W.  508. 

«s»l87  (Mich.)  A  circuit  judge  in  chancery 
had  no  power  to  tax  fees  of  expert  witnesses 
in  excess  of  the  statutory  fee  against  the  de- 
feated party,  under  Comp.  Laws  1915,  §  12557, 
providing  that  expert  witnesses  shall  not  be 
paid  compensation  in  excess  of  statutory  fees, 
except  by  award  of  judge.— Joy  v.  Ingham  Cir- 
cuit Judge,  169  N.  W.  917. 

Vn.    ON  APPEAL  OR  ERROR,  AND  ON 

NEVir  TRIAL  OR  MOTION 

THEREFOR. 

€=>232  (Mich.)  Where  appellee  fails  to  ob- 
ject to  jurisdiction  of  appellate  court,  coats 
will  not  be  awarded  on  dismissal  on  court's 
own  motion  of  appeal  for  want  of  jurisdiotion. 
—Ideal  Furnace  Co.  ▼.  International  Molders' 
Union  of  North  America,  169  N.  W.  946. 

COUNTIES. 

See  Appeal  and  Krror.  ©=>781;  Bridges,  €=> 
37;  Costs,  €=19;  District  and  Prosecuting 
Attorneys,  ®=»3;  Electricity,  ®=59;  Health, 
e=>l;  Highways,  ^=9159;  Indictment  and 
Information,  $=»41 ;  Mandamus,  €=3l87; 
Municipal  Corporations,  <@==>43;  Schools  and 
School  Districts,  <S=3>S8;    Statutes,  «=393. 

n.    GOVERNMENT   AND    OFFICERS. 

(B)  Connty  Se»t. 
<S=529  (N.D.)  Comp.  Laws  1913.  |  3208,  pro- 
viding tor  temporary  location  or  county  seats 
by  county  commissioners,  and  for  permanent 
location  at  general  election,  and  Laws  1917,  c. 
101,  amendatory  thereto,  authorizing  a  pre- 
liminary expression  of  preference  at  a  primary 
election,  apply  to  location  of  county  seat  of 
Grant  county.— CahiU  v.  McDowell,  160  N.  W. 
499 

Neither  Comp.  Laws  1913,  §  3208,  nor  Laws 
1917,  c.  101,  amendatory  thereto,  providing  a 
method  for  contesting  result  of  primary  elec- 
tion to  express  preference  between  towns  con- 
tending for  county  seat,  the  result  cannot  be 
questioned  in  a  contest  proceeding. — Id. 

Comp.  Laws  1013.  §  1051,  providing  for  con- 
testing validity  of  election  as  to  right  of  place 
selected  as  county  seat,  is  applicable  to  an 
election  which  determines  location  of  county 
seat,  but  not  to  an  election  merely  expressing 
preference  preliminary  to  final  vote  and  selec- 
tion at  general  election. — ^Id. 

ni.   PROPERTT,   CONTRACTS,  AND 
LIABILITIES. 

(C)   County  Eixpenaes  and  Cliarares  and 
Statutory  I/labllttlea. 

^=>I39  (Neb.)  Counsel,  offering  to  defend  in- 
digent person  accused  of  crime,  is  not  entitled 
to  pay  from  the  county  for  the  services,  nor 
for  services  and  expenses  on  appeaL — ^Kraus  v. 
State,  169  N.  W.  3. 

nr.  FISCAL    MANAGEMENT,    PUBLIC 
DEBT,   SECURITIES.   AND 

7A3CA.TTOK 
<S=sl96(l)  (Neb.)  Rev.  St.  1913,  §}  1104-1106, 
relating   to  invalidity   of  contracts  of   county 
board  in  violation  of  statute,  or  wlien  there  are 


no>  funds,  or  without  statutory  authority,  and 
making  county  officials  liable  in  taxpayer's  ac- 
tion, do  not  include  money  which  county  officers 
ordered  paid  to  precinct  assessors  for  official 
services,  as  such  services  were  not  performed 
under  contract  with  board.— Hiatt  v.  Tomlin- 
son,  169  N.  W.  270. 

®==>I96(3)  (Minn.)  County  commissioners  ought 
not  to  be  enjoined  from  considering  the  claim 
of  one  not  a  party  to  the  suit,  unless  it  is  clear 
that  no  such  claim  can  exist;  the  remedy  by 
appeal  from  allowance  of  claim  by  coiinty  board 
being  adequate. — Keiver  v.  Koochiching  Countv, 
160  N.  W.  254. 

®3=I96(7)  (Minn.)  In  suit  by  taxpayer  to  en- 
join county  commissioners  from  allowing  claim 
of  special  attorney  investigating  irregularities 
of  county  officials,  the  burden  on  plaintiff  to 
prove  that  no  occasion  existed  for  such  employ- 
ment held  not  sustained  by  the  evidence. — Keiv- 
er T.  Koochiching  County,  169  N.  W.  254. 

In  action  to  enjoin  county  from  paying  claim 
of  counsel  employed  by  county  commissioners  to 
investigate  irregularities  of  county  officers,  e\'i- 
dence  held  Insufficient  to  sustain  claim  that 
there  were  no  funds  for  the  payment  of  his  serv- 
ices.—Id. 

V.  CLAIMS  AGAINST   OOXmTT. 

iS='204(4)  (Iowa)  Where  a  physician  adminis- 
tered to  persons  afflicted  with  smallpox  with- 
out any  written  order  of  the  township  board  of 
health,  and  his  statement  of  services  rendered 
showed  no  such  order,  the  fact  that  the  coun- 
ty board  of  supervisors  rejected  his  claim,  with- 
out specifying  the  reason,  does  not  entitle  him 
to  recover  against  the  county,  for,  had  the  rea- 
son been  specified,  the  defect  could  not  have 
been  cured,  so  as  to  render  the  county  liable, 
under  Code  Supp.  1913.  i  2571a.— Lacy  v.  Mo- 
nona County,  168  N.  W.  760. 

COURT  COMMISSIONERS. 

See  Officers,  ®=>55. 

®=»l'/2  (Wis.)  The  appointment  of  a  circuit 
court  commissioner,  under  St.  1017,  g  113.14.  is 
a  ministerial  or  administrative  act,  and  not  a 
judicial  act.— State  v.  Turner,  169  N.  W.  304. 

Appointment  of  circuit  court  commissioner, 
under  St.  1917,  §  113.14,  by  circuit  judge  while 
out  of  state,  if  defective,  was  cured  by  a  second 
appointment,  made  after  the  judge  had  returned 
to  the  state.— Id. 

Appointment  of  circuit  court  commissioner, 
under  St.  1017,  {  113.14,  by  circuit  judge  while 
out  of  state,  where  filed  as  required  by  such 
statute,  was  valid. — Id. 

Where  circuit  court  commissioner,  appointed 
under  St.  1017,  $  113.14,  held  over  the  term  for 
which  he  was  appointed  under  such  statute  his 
term  as  such  hold-over  officer  was  subject  to 
termination  at  any  time  by  circuit  judge. — M. 

COURTS. 

See  Appeal  and  Elrror,  .®=s»757,  1009:  Appear- 
ance, 9s»Q;  Commerce,  .^=389;  Contempt; 
Constitutional  Law.  ^s>74;  Corporations, 
<S=t>42,  C65,  668;  Costs,  <3=>10,  232 ;  Court 
Commissioners;  Criminal  Law,  ®=3ll66; 
Divorce,  $=357;  Executors  and  Administra- 
tors, €=»5J09;  Garnishment,  ^=»187 ;  Indict- 
ment and  Information,  €=»41;  Judges;  Judg- 
ment, €=215;  Justices  of  the  Peace ;  States, 
«=»30;    War,  «=»10;    WUls,  «=»608. 

L   NATURE.  EXTENT.  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

^=>ll  (Wis.)  Where  action  was  brought  in 
county  court,  and  the  right  granted  to  intervene, 
the  court,  although  having  no  jurisdiction  of 
the  action  as  disclosed  by  the  lomplaint.  ac- 
quired personal  jurisdiction  of  the  intervener,  in 
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rtew  of  f?t.  1917,  f$  28368,  2836b,  giving  right  to 
certify  case  to  court  having  jurisdiction  and 
amendmrnt  of  action. — Dring  v.  Mainwaring, 
169  N.  W.  301. 

€=>30  (Minn.)  The  court  has  inherent  pow- 
er to  maintain  its  jurisdiction  and  render  it  ef- 
fective in  behalf  of  litigants.  Where  a  litigant 
disobeys  a  proper  order  or  commits  a  fraud  on 
the  court  or  the  opposing  party  so  that  court's 
jurisdiction  is  ineffectual,  he  may  be  subjected 
to  proper  coercive  measures. — In  re  glimmer's 
Estate,  1J»  N.  W.  636. 

II.   ESTABLISHIKENT,   ORGANIZA. 

TION.  AMD  FKOCEDUBE  IN 

GENERAI.. 

(A)  Creation  and  Constltatlon,  and  Coart 
Ollleers. 

€=34 1  (Iowa)  An  election  on  the  question  of 
the  establishment  of  a  municipal  court,  under 
Code  Supp.  1915,  SI  694— cl  to  69i-c51,  was 
not  invalid  in  that  no  account  was  taken,  as 
required  by  section  604 — cl,  of  voters  residing 
outside  of  the  corporate  limits  and  within  civil 
townships  in  which  the  city  was  in  part  lo- 
cated, where  it  appeared  that  there  were  not 
enough  voters  outside  of  the  city  to  change 
the  result  of  the  election. — State  v.  Birdsall, 
169  N.  W.  453. 

€=>4I  (Neb.)  The  board  of  appraisers  created 
by  Laws  1917,  c.  87,  §S  4a-4f,  termed  "a  court 
of  condemnation,"  is  not  a  court  under  the 
Constitution  and  laws,  although  it  exercises 
functions  judicial  in  their  nature. — In  re  Ajv 
praisement  of  Omaha  Gas  Plant,  169  N.  W.  725. 

(D)     Rolen     of     Decision,     Adjndlcationa, 
Opinion*,  and   Hccordn. 

€=393(1)  (Wis.)  A  principle  of  law  in  the  na- 
ture of  a  rule  of  property  once  established 
should  be  adhered  to,  and.  if  any  change  is  nec- 
essary, sbould  be  made  b.v  the  l.«gislature. — 
SUte  V.  Norsman,  169  N.  W.  429. 
€=»97(6)  (Iowa)  A  decision  of  the  federal  Cir- 
cuit Court  of  Appeals  construing  state  statutes 
is  not  a  binding  precedent  on  a  state  court, 
though  persuasive. — Stajcar  v.  Dickinson,  109 
N.  W.  756. 


rV.  COTTRTS   OF  LIMITED   OB  INFB< 
RIOR  JXTRISDICTION. 

^=189(15)  (Iowa)  A  motion  in  municipal 
court  to  vacate  a  judgment  for  irregularity 
may  be  made  within  one  year  from  rendition  of 
judgment  under  Acts  37th  Gen.  Assem.  c.  75. 
Such  court  being  a  continuing  court,  the  motion 
is  not  subject  to  Code,  i  4093,  requiring  motion 
to  vacate  judgment  because  of  irregulafity  to 
be  made  on  or  before  the  second  day  of  the 
succeeding  term. — Elwood  H.  Royer,  Inc.,  v. 
MefshoD,  169  N.  W.  400. 


V.   COURTS  OF  PROBATE  JURISDIO* 

TION. 

• 

®=»20l  (Mich.)  Where  a  postnuptial  settle- 
ment was  made  between  a  husband  and  wife 
whereby  property  rights  were  settled,  the  pro- 
l)ate  court,  having  jurisdiction  of  the  estate 
of  the  deceased  wife,  may  determine  the  rights 
of  the  parties  to  the  agreement  upon  the  final 
hcarinfi-  as  to  the  distribution  of  the  estate. — 
Tipson  v.  Jeaiinot,  109  N.  W.  874. 
(S=>202(5)  (Minn.)  Since,  under  (Jen.  St.  1913, 
§  7497,  the  district  court,  on  appeal  from  an 
order  of  the  probate  court,  tries  the  case  de 
novo,  with  all  the  light  then  obtainable,  new 
facts  developing  after  the  hearing  in  probate 
court  may  be  received  in  evidence,  and,  hence 
a  judgment  in  another  suit  in  the  district  court 
though  entered  after  the  decree  of  the  probate 
court  was  rendered,  is  admissible  in  evidence, 
—In  re  Rogers'  Kstate,  169  N.  W.  477. 


Vm.   OONCtrBREHT  Ain>  CONFUOT. 

ING  JURUDICTIOX,  AND 

OOMITT. 

(A)  Oonrta    of    Bam*    Btate*    and   Traaater 
of  Cansea. 

€=>475(2,  3)  (Mich.)  Where  a  probate  court 
has  assumed  jurisdiction  of  the  estate  of  a  de- 
ceased person,  it  has  exclusive  jurisdiction  as 
to  matters  concerning  that  estate,  which  it  can 
properly  hear  and  determine. — ^Tipson  v.  Jean- 
not.  ITO  N.  W.  874. 

Where  the  probate  court  has  assumed  jnria- 
diction  of  the  estate  of  a  deceased  wife  and 
has  j^wer  to  determine  the  rights  under  a  post- 
nuptial property  settlement  made  between  the 
deceased  wife  and  her  husband,  the  circuit 
court  in  chancery  will  not  exercise  jurisdiction 
to  determine  such  rights  in  a  snit  to  specificaUy 
enforce  the  contract — Id. 
€=3488(2)  (Iowa)  District  court  had  juriadic- 
tion  of  equitable  issues  tendered  by  substituted 
petition,  after  case  reached  district  court  on 
transfer  from  superior  court— Gardner  ▼.  Ker- 
lin,  169  N.  W.  177. 

COVENANTS. 

See  Appeal  and  Krror,  €=»187,  1060;  Ease- 
ments. €=320;  Evidence,  €=>413;  Judgment, 
®=»622;  Reformation  of  Instruments,  •s'l?; 
Vendor  and  Purchaser,  €=>134. 

IV.   ACTIONS  FOR  BREACH. 

€=>lll  (Iowa)  In  action  for  breach  of  cove- 
nant of  warranty  by  the  remote  grantee,  fail- 
ure of  either  side  to  bring  in  the  immediate 
grantee  as  a  party  did  not  pfevent  them  from 
Rtigating  their  controversy  as  to  whether  fail- 
ure to  except  easement  of  right  of  way  from 
warranty  was  by  mistake  of  scrivener.— Harris 
V.  Schrimper,  109  N,  W.  750. 

CRIMINAL  UW. 

See  Army  and  Navy,  €=>40;  Arrest,  €=3«8: 
Attorney  and  Client,  <3=»58;  Counties,  ®=> 
139;  Escape;  False  Pretenses;  Gaming, 
€=575;  Highways,  €=3104;  Homicide;  In- 
dictment and  Information;  Intoxiiating  JAq- 
uors ;  Larceny;  Libel  and  Slander,  €=>7; 
Licenses,  €=342;  Obstructing  Justice;  Rape, 
€=34r-59;  Receiving  Stolen  Goods;  Rob- 
bery; Statutes,  «=»118;  War,  €=5>4;  Weap- 
ons, €=37,  17;    Witnesses. 

I.  NATURE  AND  ELEMENTS  OF 

CRIME  AND  DEFENSES 

IN  GENERAL. 

€=»I3  (Mich.)  Criminal  statutes  cannot  be  ex- 
tended to  cases  not  Included  within  the  clear 
and  obvious  import  of  their  language;  and.  if 
there  is  doubt  as  to  whether  the  act  charged  is 
embraced  in  the  prohibition,  such  doubt  is  to 
be  resolved  in  favor  of  defendant. — People  v. 
Ellis,  109  N.  W.  ft-JO. 

€=342  (Iowa)  Contempt  prosecution  for  viola- 
tion of  injunction  against  selling  or  keemng  in- 
toxicating liquor  of  person  who  testified  before 
grand  jury  investigating  whether  another  person 
bad  violated  Uqnor  laws  was  not  a  prosecntion 
connected  with  or  growing  out  of  the  act  under 
investigation  by  the  grand  Jury,  within  Code,  § 
4612.— Doyle  v.  Wilcockson,  169  N.  W.  241. 

Code,  §  4612,  providing  that  incriminating  tes- 
timony given  in  certain  prosecutions  shall  not 
be  used  against  witness,  does  not  create  abso- 
lute immunity,  and  where  testimony  given  is 
not  used,  directly  or  indirectly,  in  prosecution  of 
witness,  statute  has  not  been  breached. — Id. 

X.  EVIDENCE. 

(A)  Judicial     Nottoe,     Freanniptlona,     and 
Burden  ot  Proof. 

€=>304(2)  (Minn.)  The  Supreme  Court  will 
take  judicial  notice  that  the  United  States  was 
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at  war  with  Germany  in  June,  1917.— State  ▼. 
Hartune,  169  N.  W.  712. 

The  Supreme  Court  will  take  judicial  notice 
that  the  Red*  Cross  Society  was  an  agency  by 


which  the  citizens  of  the  whole  United  States 
were  assisting  it  in  carrying  on  the  war  with 
Uermany. — Id. 

(B)  Facta    In    laane    and    Relevant    to    la- 

aaea,  and  Rea  Geatae. 

€=338(7)  (Wis.)  In  prosecution  of  divorced 
•  wife  for  murder  of  her  former  husband  on  March 
2oth,  where  her  admirer  testified  that  he  had 
Been  the  jrnn  used  by  defendant,  about  March 
20th;  his  testimony  that  a  few  weeks  prior  to  the 
hmnicide  he  had  come  to  the  town  where  the 
homicide  occurred,  with  accused,  and  remained 
two  days  in  her  house,  was  not  inadmissible  as 
tending  to  prejudice  jury.— Drinkwater  v.  State, 
169  N.  W.  285. 

©=364(6)  (Mich.)  An  unmailed  addressed  en- 
velope with  its  inclosure,  signed  by  defendant, 
found  at  the  place  of  the  assault  30  minutes 
after  its  occurrence,  was  admissible  as  part  of 
the  res  gestce,  though  disclosing  defendant  was 
a  paroled  prisoner.— People  v.  Ballard,  169  N. 
W.  844. 

©=>366(3)  (Neb.)  On  direct  examination  of  one 
to  whom  prosecutrix  made  recent  complaint, 
testimony  should  be  confined  to  bare  facts  that 
complaint  was  made,  and  details,  including 
identity  of  accused,  are  not  proper  subjects  of 
inquiry,  unless  complaint  was  a  spontaneous, 
unpremeditated  statement  so  closely  connect- 
ed with  act  as  to  be  part  of  res  gesta. — 
Rhoades  t.  State,  169  N.  W.  433. 
©=»366(6)  (S.D.)  Dedarations  by  complain- 
ing witness,  the  morning  following  an  alleged 
assault  to  rape  the  evening  before,  were  not 
admissible  under  the  rule  permitting  admission 
of  testimony  of  third  parties  of  outbursts  and 
exclamations  close]}-  counected  with  a  trans- 
action.—SUte  V.  Schultz,  169  N.  W.  647. 

(C)  Otbcr   OSenaea,   and   Cbaraoter  of   Ae> 

enaed. 

«=3369(1)  (Neb.)  To  make  evidence  of  other 
acts  available  in  a  criminal  prosecution,  some 
use  for  it  must  be  found  as  evidencing  a  con- 
spiracy, knowledge,  design,  plan,  or  some  other 
quality  of  Itself  evidence  bearing  upon  the  par- 
ticular act  charged.— Clark  v.  State,  169  N.  W. 
271. 

<8=9369(1)  (Neb.)  To  make  evidence  of  other 
acts  available  in  a  criminal  prosecution,  some 
use  for  it  must  be  found  as  evidencing  a  con- 
spiracy, knowledge,  design,  disposition,  plan, 
or  scheme,  or  other  gudity,  which  is  of  it- 
self evidence  bearing  upon  cue  particular  act 
charged.— St.  Glair  v.  State,  169  N.  W.  554. 
€=>369($)  (Mich.)  Introducing  a  report  sign- 
ed by  defendant,  found  at  the  place  of  alleged 
assault  with  intent  to  rape,  showing  he  was  a 
paroled  prisoner,  but  setting  out  no  crime  for 
which  he  has  been  convicted,  is  not  proof  of 
another  and  distinct  crime. — People  v.  Bal- 
lard, 169  N.  W.  844. 

^=»369(8)  (S.D.)  In  a  prosecution  for  assault 
to  rape,  evidence  of  a  subsequent  simple  as- 
sault and  battery  is  inadmissible. — State  v. 
Schulta,  169  N.  W.  547. 

«s>370  (Neb.)  To  make  evidence  of  other  acts 
available  in  a  criminal  prosecution,  some  use 
for  it  must  be  found  as  evidencing  knowledge, 
which  is  of  itself  evidence  bearing  upon  the 
particular  act  charged.— St.  Clair  v.  State,  169 
N.  W.  554. 

In  prosecution,  under  Rev.  St.  1913,  §  8630, 
for  receiving  stolen  automobile,  evidence  that 
defendant  was  in  business  of  receiving  stolen 
automobiles  and  selling  them  was  admissible, 
as  bearing  upon  knowledge. — Id. 
€='371(2)  (Iowa)  In  prosecution  for  receiv- 
ing stolen  goods,  where  accused's  attorney  ad- 
mitted of  record  that  whatever  act  accused  did 
he  did  intentionally  and  not  through  inadver- 
tence, evidence  of  his  other  acta  in  receiving 


stolen  goods  in  an  independent  transaction 
Bhould  not  have  been  admitted.— State  v. 
Strum,  169  N.  W.  373. 

^=»37l(2)  (Neb.)  In  prosecution,  under  Rev. 
St.  1913,  I  8630,  for  receiving  stolen  automo- 
bile, evidence  ttmt  defendant  was  in  business 
of  receiving  stolen  automobiles  and  selling 
them  was  admissible,  as  bearing  upon  intent. 
—St.  Clair  v.  State,  169  N.  W.  554. 
^s»372(l)  (Neb.)  To  make  evidence  of  other 
acts  available  in  a  criminal  prosecution,  some 
use  for  it  must  be  found  as  evidencing  a  con- 
spiracy, design,  disposition,  plan,  or  scheme, 
which  IS  of  /itself  evidence  bearing  upon  the 
particular  act  charged.— St.  CJlair  v.  State,  169 
N.  W.  554. 

In  prosecution,  nnder  Rev.  St.  1913,  $  8680, 
for  receiving  stolen  automobile,  evillence  that 
defendant  was  in  business  of  receiving  stolen 
automobiles  and  selling  them  was  admissible, 
as  showing  a  plan  or  scheme,  and  might  be  in- 
dependent evidence  bearing  upon  knowledge  or 
intent. — Id. 


(O) 


Materlalltx  and  Competener  In    Gen- 
eral. 


<S=»390  (Iowa)  Whether  a  dealer  or  merchant 
should  be  classed  as  "transient"  depends  entire- 
ly upon  the  intention  with  which  his  business  is 
established  and  carried  on,  and  such  intention 
is  a  fact  to  which  he  may  testify. — State  v.  Ca- 
ter, 169  N.  W.  43. 

©='393(1)  (Mich.)  Introducing  a  paper  signed 
by  defendant  found  at  the  place  of  the  assault 
is  not  compelling  him  to  testify  against  himself, 
in  contravention  of  Comp.  I.4iws  1915,  S  12552. 
—People  V.  Ballard,  169  N.  W.  844. 

(B)  Best  and    Seoondarr    and   Demonatra- 
tlve  Bvldenee. 

€==404(4)  (Iowa)  In  prosecution  for  main- 
taining a  liquor  nuisance,  bottles  containing 
whisky,  offered  as  exhibits,  held  sufficiently 
identified  to  warrant  their  admission. — State  v. 
Shelton,  169  N.  W.  351. 

(F)  Admlaalona,    Declaratlona,    and    Bear- 
aay. 

<S=3406(5).  (N.D.)  Statements  of  accused  tend- 
ing to  show  relations  between  him  and  prose- 
cutrix, and  from  which  the  jury  could  draw  an 
inference  that  he  was  interested  in  shielding 
himself  at  the  expense  of  another,  held  admis- 
sible as  admissions.- State  v.  Bushbacker,  169 
N.  W.  82. 

®=»4I9, 420(1)  (Iowa)  In  a  prosecution  for 
violation  of  an  ordinance  for  licensing  transient 
merchants,  it  was  error  to  admit  the  prosecut- 
ing attorney's  testimony  that  he  had  beard 
from  others  in  other  cities  that  the  company 
owning  the  store  in  question  had  set  up  stores 
in  those  places  and  shortly  after  abandoned 
them.— State  v.  Cater,  169  N.  W.  43. 
©:»42l  (1)  (Iowa)  In  prosecution  of  an  alleged 
itinerant  merchant,  upon  an  issue  as  to  the 
price  of  goods  sold,  testimony  of  witnesses  as 
to  market  value  of  like  goods  was  inadmissible, 
where  based  solely  upon  what  they  had  been 
recently  told  by  others.— State  v.  Cater,  169  N. 
W.  43. 

(I)   Opinion  Bvidenee. 

€=3460  (Iowa)  In  prosecution  for  receiving 
stolen  brass,  the  purchasing  agent  of  the  owner 
of  the  brass  could  testify  to  the  value  of  the 
brass  stolen,  though  he  did  not  show  familiar- 
ity with  the  market  price  of  secondhand  brass 
articles  such  as  those  stolen  in  the  place  from 
which  they  were  stolen,  but  showed  that  he  • 
knew  generally  the  value  of  such  articles.— 
State  V.  Strum,  169  N.  W.  373. 

(M)  IVeiKht  and  Snfflclency. 

«=»552(1)  (Neb.)  The  rule  that,  if  the  evidence 
of  any  particular  witness  is  reconcilable  witk 
innocence  upon  any  reasonable  hypothesis,  it 
should  not  be  given  a  criminal  meaning,  ap- 
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plies  to  the  testimony  as  a  whole,  and  is  lim- 
ited to  circumstantial  evidence. — Rhoades  v. 
State,  169  N.  W.  433. 

€=9558  (Iowa)  No  single  fact  pnt  in  evidence 
by  the  state  is  to  be  taken  as  true  simply  be- 
cause it  is  not  disputed  on  the  witness  stand. — 
State  V.  Chismore,  169  N.  W.  50. 

XII.  TBIAIk< 

(B)  Course  and  Conduct  of  Trial  la  Qo»- 
eral. 

(&=3635  (Neb.)  An  order  of  court,  in  a  criminal 
trial,  excluding  from  courtroom  that  portion  of 
general  public  present  merely  as  listeners,  is 
violative  of  Const,  art  1,  §  11,  guaranteeing 
to  defendant  a  public  trial. — ^Rhoades  v.  State, 
169  N.  W.  433. 

<&=>64l(3)  (Neb.)  Error  cannot  be  based  on  re- 
fusal to  appoint  counsel,  under  Rev.  St  1913, 
g  9081,  to  defend  accused,  an  indigent  person, 
when  competent  counsel  announces  that  he 
would  appear  as  a  friend  of  the  court. — Kraus 
V.  State.  169  N.  W.  3. 

<S=5>656(3)  (Neb.)  Remarks  of  the  court,  after 
sustaining  objection  to  a  question  that  it  pro- 
pounded, that,  "if  the  counsel  for  defense  ob- 
jects to  securing  information,  we  want  the  ob- 
jection sustained,"  was  improper  and  preju- 
dicial.—Kraus  V.  State,  169  N.  W.  3. 
<©=»656(7)  (Iowa)  Where  counsel  for  defend- 
ant prepared  a  request  for  an  instruction  stat- 
ing the  law  applicable  to  failure  of  defendant 
to  testify,  and  read  such  request  to  the  jury, 
and  said  that  they  would  be  so  charged  by  the 
court,  wheremon  the  court  with  heat  stated 
that  the  matter  read  to  them,  or  stated  to 
them,  was  not  its  instruction,  and  that  jurors 
must  look  alone  to  the  charge  as  it  should  final- 
ly be  given  by  the  court,  the  jury  could  not 
have  been  misled,  where  the  court  later  gave 
proper  instructions.— State  v.  Lewis,  169  N. 
W.  661. 

«=»656(9)  (Wis.)  In  criminal  cases,  the  judge 
should  refrain  from  expressing  his  views  in  the 
presence  of  the  jury  as  to  the  probative  force  of 
the  evidence  upon  any  phase  of  defendant's  al- 
leged guilt.— Drinkwater  v.  State,  169  N.  W. 
285. 

(C)   Reception  of  Evidence. 

€±»678(2)  (Minn.)  The  time  when  the  state  is 
required  to  elect  on  which  alleged  offense  it 
proposes  to  .  rely  rests  largely  within  trial 
court's  discretion.— State  v.  Wassing,  169  N. 
W.  485. 

Where  indictment  charged  statutory  rape  on 
or  about  March  1,  1917,  and  there  was  evi- 
dence of  several  acta  of  intercourse,  refnsal  to 
require  state  to  elect,  nntil  close  of  its  case,  on 
which  alleged  offense  it  proposed  to  rely,  was 
not  error. — Id. 

®=>680(1)  (Iowa)  The  mere  order  and  time  of 
receiving  testimony  is  largely  within  the  trial 
court's  discretion.— State  v.  Dimmitt,  169  N.  W. 
137. 

<es9683(l)  (N.D.)  Where  defendant  seeks  to 
establish  his  innocence  by  Implicating  a  third 
person,  testimony  of  such  third  person  denying 
his  guilt  is  admissible. — State  v.  Busfabacker, 
169  N.  W.  82. 

(^683(4)  (Iowa)  In  prosecution  for  murder, 
where  accused  claimed  alibi,  the  state  in  rebut- 
tal could  ask  street  car  conductor  what  time, 
with  reference  to  the  hour  of  the  murder,  accus- 
ed boarded  his  car;  and  the  mere  order  and  tirno 
of  receiving  testimony  is  largely  within  the  trial 
court's  discretion.— State  v.  Dimmitt,  109  N.  W. 
137. 

(D)    Objeo<lonii     to    Evldpnce,     Motions     to 
Strike   Out,    nnil    Kxcepttons, 

'E='695'A  INew,  vol.  17  Key-No.  Series] 

(fowa)  In  determining  the  propriety  of 
a  ruling  upon  the  admission  of  evidence,  the 
ruling  is  measured  as  to  the  time  when  the  ob- 
jection was  made,  without  regard  to  a  changed 


condition,  if  any,  brought  about  by  the  admis- 
sion of  other  evidence.— State  v.  Sbelton,  19d 
N.  W.  351. 

(B)   Ararnnienta    and    Condaet    of   Coansel. 

<S=>720(3)  (Minn.)  In  prosecution  for  statutory 
rape  where  hotel  keeper  testified  that  hotel 
register  on  which  defendant  had  registered  bad 
been  lost,  and  state's  attorney  had  without  ob- 
jection asked  defendant  if  it  had  been  turned 
over  to  him,  which  he  denied,  comment  on  its 
disappearance  in  argument,  without  connecting 
defendant  with  its  loss,  was  not  prejudicial. — 
State  V.  Wassing  109  N.  W.  485. 
<S=3720(5)  (Minn.j  The  prosecutor  may  express 
his  belief  in  the  truth  of  the  testimony  of  a 
witness,  if  in  so  doing  he  is  arguing  or  drawing 
deductions  from  the  testimony  given  in  court. 
—State  V.  Wassing,  169  N.  W.  485. 
<S=»72I(3)  (Iowa)  Although  prosecuting  attor- 
ney should  not  call  to  minds  of  jury  fact  that 
defendant  did  not  testify,  the  statute  is  not 
intended  to  so  fetter  the  state  as  to  exclude  all 
reference  to  other  material  facta,  simply  be- 
cause they  may  serve  to  remind  the  jury  of  de- 
fendant's silence.- State  t.  Lewis,  169  N.  W. 
601. 

(F)   Province  of  Coart  and  Jury  In   Gen- 
eral. 

€=9767  (Iowa)  In  prosecution  for  receiving 
stolen  goods,  instruction  enumerating  all  the 
elements  of  the  offense,  and  stating  that  if  the 
jury  was  convinced  of  accused's  guilt  thereof 
beyond  a  reasonable  doubt  it  "should"  find  Um 
guilty,  was  not  objectionable  for  the  use  of  tbe 
word  "should."— State  v.  Strom,  169  N.  W. 
373. 

(CO   Neeesaltrt  Reanlaites,  and   SnAeiency 
of  Inatmctlon*. 

^=>78l(7)  (Mich.)  Evidence  that  defendant,  on 
being  told  by  chief  of  police  at  time  of  arrest 
that  he  was  "in  wrong, '  said,  "I  don't  want  to 
say  anything  about  it  until  I  sec  an  attorney," 
held  insufficient  to  justify  instruction  submit- 
ting question  of  whether  such  silence  was 
equivalent  to  a  confession. — People  v.  l^tzger- 
ald.  169  N.  W.  907. 

€=>784(4)  (Iowa)  An  instruction  defining  cir- 
cumstantial evidence,  and  charging  jury  as  to 
weight  to  be  accorded  such  evidence,  held  not 
misleading  or  prejudicial.— State  v.  Hatters,  160 
N.  W.  113. 

€=3785(3)  (Iowa)  An  instruction  that  jurora 
were  sole  judges  of  credibility  of  witnesses  and 
of  weight  to  be  given  their  testimony,  and  charp- 
ing  jnry  as  to  manner  of  determining  credibility' 
of  witnesses  and  weight  of  the  testimony,  held 
not  prejudicial.— State  v.  Hatters,  169  N.  W. 
113. 

®=>795(1)  (Iowa)  It  is  only  where  the  oonrt 
may  hold  as  a  matter  of  law  that  the  offense,  if 
any.  was  the  highest  possible  degree  of  the 
offense,  that  included  offenses  need  not  be  sub- 
mitted.—State  V.  Dimmitt,  169  N.  W.  137. 
<©=>804(3)  (Iowa)  Code  Supp.  1913,  ^  3705, 
does  not  require  instructions  withdrawing  evi- 
dence from  the  consideration  of  the  jury  to  be 
in  writing,  and  the  court  may  orally  withdraw 
the  sam^- State  v.  Brennan,  169  N.  W.  744. 
€=9814(1)  (Iowa)  In  the  submission  of  a  ease 
to  the  jury  the  state  is  limited  by  the  allega- 
tions of  the  indic-tTnent.— State  v.  Alexander, 
169  N.  W.  057. 

€=>8I4(5)  (Iowa)  In  prosecution  for  receiv- 
ing stolen  goods,  instruction  authorizing  con- 
viction if  specific  articles  shown  by  the  evi- 
dence "and  other  articles  described  in  the  in- 
dictment" were  found  to  have  been  stolen 
should  not  be  given,  since  it  might  authorine 
conviction  for  receiving  arUdes  alleged,  but 
not  shown,  to  have  been  stolen. — State  v. 
Strnm,  169  N.  W.  373. 

i3=>822(4)  (Mich.)  In  prosecution  for  purchas- 
ing  stolen   automobile   in   violation  of   Comp. 
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LawB  1015,  i  15301,  inatruction  that  knowledge 
that  car  was  purchased  from  two  boys  was  In 
itself  sufficient  to  charge  defendant  with  knowl- 
edge that  car  wag  stolen  held  not  misleading 
as  ao  instruction  on  weight  of  evidence  when 
read  in  connection  with  other  portions  of  the 
charge— People  v.  lints,  169  N.  W.  918. 
^=s>822(6)  (N.D.)  In  trial  for  grand  larceny, 
instruction  that  it  was  not  necessary  for  state 
to  prove  that  all  of  property  was  taken,  or 
that  it  was  taken  by  defendant,  which,  taken 
with  other  parts  of  charge,  was  to  be  construed 
as  meaning  that  it  was  not  necessary  to  prove 
that  defendant  took  property  with  his  own 
hands,  and  that  to  convict  it  was  only  neces- 
sary to  show  that  all  or  any  part  of  property 
was  taken,  was  not  erroneous. — iState  v.  Oodds, 
ItJO  N.  W.  578. 

«=822(16)  (Minn.)  That  the  court  did  not  in- 
struct the  jury  that  they  should  bring  in  a  ver- 
dict of  not  guilty  if  the  state  did  not  prove  its 
case  is  not  error,  where  from  the  charge  as  a 
whole  the  jury  could  not  fail  to  understand  that 
they  must  acquit  if  the  state  failed  to  prove 

Siilt    beyond    a    reasonable    doubt.— State    v. 
runo,  189  N.  W.  249. 


(H)  Reaaesta   (or   Inatmetfona. 

€=»824(3)  (Neb.)  On  trial  for  murder  in  the 
first  degree,  the  court  should  instruct  regarding 
nU  the  inferior  degrees  of  homicide  to  which 
the  evidence  is  applicable,  though  such  instruc- 
tions are  not  requested.— Kraus  v.  State,  169 
N.  W.  3. 

®=>829(2)  (Iowa)  Where  charge  of  conrt  did 
not,  save  by  inference,  submit  issue,  raised  by 
evidence,  whether  accused  was  aware  that  he 
was  carrying  a  concealed  weapon,  refusal  to 
give  instructions  submitting  such  issue  was  er- 
ror.—State  V.  WiUiams,  ITO  N.  W.  871. 


(J)   Cutody,    Conduct,    and    DellbcrMtlona 
of  Jorr. 

^=3855(4)  (Minn.)  In  criminal  prosecution,  the 
injection  of  some  remarks  by  an  attorney  rep- 
resenting neither  the  state  nor  defendant,  while 
improper,  would  not  be  deemed  important — 
State  V.  Wassing,  169  N.  W.  486. 


Xat.  MOTIONS   FOB   NEW   TBXAX. 
AND  IN  ABBEST. 

^=s>939(l)  (Iowa)  In  a  prosecution  for  murder, 
accused  could  not  have  new  trial  on  the  ground 
of  newly  discovered  evidence,  in  the  absence  of 
any  claim  of  reason  for  the  nonproduction  of  the 
witness,  or  that  defendant  used  any  diligence. — 
State  V.  Dimmitt,  169  N.  W.  137. 
^=>939(1)  (Minn.)  In  a  prosecution  for  statu- 
tory rape,  refusal  of  new  trial  on  ground  of 
newly  diacovered  evidence  was  not  error,  where 
it  was  not  clear  that  such  evidence  could  not 
by  the  exercise  of  diligence  have  been  produced 
at  the  trial.— State  v.  Wassing,  169  N.  W.  485. 
*=»945(1)  (Minn.)  In  a  prosecution  for  statu- 
tory rape,  there  was  no  error  in  refusing  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence as  to  alibi,  where  the  i>roposed  evidence 
was  inconcltisive. — State  v.  Wassing,  169  N.  W. 
485. 

^=3957(1)  (Iowa)  It  is  incompetent  for  a  jn- 
ror  to  impeach  the  integrity  of  a  verdict  by 
a  subsequent  stateuipnt  that  he  disregarded  or 
did  not  comprehend  the  meaning  of  a  rule  of 
law  given  him  by  the  court  in  simple,  unobscure 
words,  familiar  to  common  usage. — State  r. 
I.,ewis,  169  N.  W.  661. 

^»957(2)  (Iowa)  Where  testimony  errone- 
ously admitted  was  twice  withdrawn  from  the 
jury  s  consideration,  the  verdict  cannot  be  im- 
peached by  affidavits  of  jurors  that  they  did  I 
not  folly  nnderstand  the  court's  ruling  in  with-  ' 
drawing  the  evidence.— State  v.  Brennnn,  169 
N.  W.  744.  I 


XV.  APPEAI.  AND  EKBOB,  AXD  OEB. 
TIOBABI. 

(D)  Record   and   Proeccdlnara  Hot  la  Rec- 
ord. 

€=s>!l22(5)  (Iowa)  In  prosecution  for  receiv- 
ing stolen  goods,  the  court  on  appeal  cannot 
determine  whether  instruction  as  to  test  of 
defendant's  credibility  as  a  witness  was  im- 
proper, because  no  standard  for  testing  th? 
credibility  of  other  witnesses  was  laid  down,  in 
the  absence  from  the  record  of  any  one  or  more 
instructions.— Stote  v.  Strum,  169  N.  W.  373. 
®=>l  122(5)  (Mich.)  Where  there  was  an  omis- 
sion in  appellant's  quotation  of  charge  assign- 
ed as  error,  court  on  appeal  will  not  consider 
such  assignment.— People  v.  Lintz,  169  N.  W. 
918. 

(B)  Aaalvament  of  Brrora  aad  Brief*. 

«B>M29(3)  (Iowa)  Proposition,  "that  the 
court  erred  in  overroling  motion  for  new  trial 
and  that  a  new  trial  should  have  been  granted 
under  the  record  in  the  evidence  in  this  case," 
is  too  general  to  warrant  review. — State  t. 
Strum.  169  X.  W.  373. 

$=>II30(2)  (Iowa)  Where  the  only  aaaignment 
of  error  relied  on  is  that  "tiie  court  ened  in 
giving  each  and  every  instruction  to  the  jury," 
and  there  is  no  brief  point,  a  review  of  the  in- 
structions is  not  required. — State  v.  Oimmitt, 
169  N.  W.  137. 

®=>l  130(2)  (Iowa)  Where  appellant,  in  his 
brief,  urges  error  in  overruling  a  motion  to  di- 
rect a  verdict  and  in  arrest  of  judgment,  and 
in  overruling  exceptions  for  all  the  reasons 
therein  stated,  such  objections  are  too  general 
to  entitle  appellant  to  review.— State  v.  Wilcox, 
169  N.  W.  646. 

«=>l  130(6)  (Iowa)  Nothing  will  be  reviewed 
on  appeal  which  is  not  included  in  some  brief 
point.— State  v.  Strum,  169  N.  W.  373. 

(G)   Revtcw. 

<Ss»l  137(6)  (N.D.)  Where  evidence  which 
might  be  excluded  is  admitted  without  objec- 
tion, and  defendant  has  cross-examined  the  vrit- 
ness  as  to  such  evidence,  he  cannot  complain 
of  its  admission. — State  v.  Bushbacker,  16^  N. 
W.  82. 

®=>l  144(7)  (Iowa)  Where  reason  for  absence  of 
state's  witness,  because  of  illness,  waa  not  dis- 
covered until  Jane  1st,  the  mere  fact  that  an  affi- 
davit in  support  of  state's  motion  for  contin- 
uance waa  sworn  to  on  June  4th  was  insufficient 
on  appeal  to  show  that  the  motion  for  continu- 
ance was  not  timely;  the  date  of  filing  not  ap- 
pearing, and  the  sustaining  of  such  motion  being 
evidence  that  it  was  timely. — State  v.  Hatters, 
169  N.  W.  113. 

€=>■  144(14)  (Iowa)  Where  the  evidence  has 
not  been  preserved,  the  Supreme  Conrt  will 
not  reverse  for  error  in  the  instructions,  it, 
under  any  conceivable  state  of  the  evidence, 
the  challenged  instruction  could  be  approved. 
—State  V,  Lewis,  169  N.  W.  061. 
«S3|I59(4)  (Iowa)  In  prosecution  for  murder, 
credibility  of-  witnesses  was  for  the  Jury.— Stat** 
V.  Dimmitt,  169  N.  W.  137. 
•=>!  159(4)  (Iowa)  In  prosecution  for  main- 
taining liquor  nuisance,  credibility  of  police  of- 
ficers as  witnesses,  who  had  purchased  the 
whisky  and  made  the  arrest,  was  for  the  jury. 
—State  V.  Shelton,  169  N.  W.  351. 
<S=9|  166(1)  (N.D.)  Contention  that  no  preju- 
dice was  shown  by  absence  of  a  preliminary 
examination,  because  trial  court  might  have  ex- 
cluded all  evidence  relating  to  any  period  of 
time  except  that  embraced  within  continuance 
of  term  of  court  was  unsound. — State  v.  Fin- 
layson,  169  N.  W.  581. 

«s>l  168(2)  (Iowa)  .Where  an  indictment  un- 
der Code  1897,  f  4902,  alleged  that  defendant 
permitted  cards  to  be  played  for  money  on  a 
pertain  dato  "and  diverse  other  dates."  de- 
fendant was  not  prejudiced  by  a  denial  of  a 
motion  to  require  the  state  to  elect  where  at 


Digitized  by 


Google 


Oriatla*!  Imm 


169  NORTHWESTERN  SEPORTEB 


986 


the  end  of  the  evidence  for  the  state  it  elected 
to  hold  the  defendant  for  the  offense  committed 
on  the  date  named  in  the  indictment,  especial- 
ly where  state  introduced  no  evidence  regarding 
other  dates.— State  v.  Alexander,  169  N.  W. 
657. 

^=>l  169(1)  (Minn.)  In  a  proeecntion  for  stat- 
utory rape,  where  it  appeared  that  one  act  of 
intimacy  occurred  in  an  apartment  house,  tes- 
timony of  a  manicurist,  a  single  woman,  that 
defendant  had  been  a  yisitor  to  her  apartment 
therein,  accompanied  by  another  man,  in  the 
absence  of  any  claim  of  improper  relations  be- 
tween defendant  and  witness,  was  not  reversi- 
ble error.— State  v.  Wassing,  169  N.  W.  485. 
©=>II69{5)  (Iowa)  Where  the  court  expressly 
withdrew  from  the  jury  evidence  erroneously 
admitted,  and  the  evidence,  while  relating  to  a 
vital  issue,  was  not  of  a  character  tendmg  to 
prejudice  the  jury  against  defendant,  the  error 
m  admitting  the  evidence  was  cured. — State  v. 
Bronnan,  169  N.  W.  744. 

€=»l  172(1)  (Iowa)  Unless  an  erroneous  In- 
Btrnction  is  prejudicial  to  some  right  of  a  de- 
fendant, it  does  not  serve  as  a  basis  for  a 
reversal.— State  v.  Alexander,  169  N.  W.  657. 
In  a  prosecution  under  Code  1897,  §  4962, 
for  permitting  cards  to  be  played  for  money 
in  building  kept  for  legitimate  purposes,  an 
instruction  that  any  person  who  has  charge 
of  or  attends  to  a  house  where  gambling  is 
carried  on  is  the  keeper  thereof  was  harmless, 
where  defendant  admitted  that  he  took  part  in 
the  games,  but  denied  that  they  were  played 
for  money. — Id. 

9=>l  172(2)  (Iowa)  In  prosecution  for  mali- 
ciously obstructing  public  road,  erroneous  in- 
struction that  the  mere  use  of  the  way  might 
establish  title  by  prescription  in  the  public  hvld 
prejudicial. — State  v.  Clusmore,  169  N.  W.  50. 
C==>II72(6)  (Iowa)  An  instruction  referring 
to  "wagers  made  for  money  or  other  property 
of  value"  was  harmless,  although  the  indict- 
ment charged  that  the  games  were  played  for 
"money,"  where  there  was  no  evidence  tend- 
ing to  show  that  wagers  were  made  for  other 
than  money. — State  ▼.  Alexander,  169  N.  W. 
657. 

®=>  1172(6)  (Neb.)  An  instruction  authorizing 
conviction  for  sale  of  liquors  made  at  any  time 
within  IS  months  before  filing  of  information, 
when  the  law  had  been  in  force  only  a  little 
more  than  6  months,  though  improper,  was 
harmless,  where  the  only  evidence  was  for 
sale  a  month  after  the  law  was  in  force. — 
Mnlick  V.  State,  169  N.  W.  5. 
®:»II75  (Iowa)  The  accused  cannot  complain 
that  he  was  convicted  of  a  lesser  offense  than 
that  warranted  by  the  evidence,  on  the  theory 
that  he  was  either  guilty  of  the  greater  offense 
or  innocent  of  any.— State  v.  Dimmitt,  169  N. 
W.  137. 

(H)  DetenulnatlOB      and      DIsposKlOB      ot 
Canae, 

€=>II86(4)  (Wis.)  In  prosecution  for  murder, 
the  court's  declaration  that  accused  had  no  right 
to  have  a  revolver,  or  to  take  it^out  and  hit 
deceased  with  it,  if  erroneous  as  a  comment  on 
the  evidence,  was  not  ground  for  reversal,  in 
view  of  St.  1917,  %  3072m,  where  jury  convicted 
of  murder  in  second  dejtree.  though,  had  the  con- 
viction been  for  homicide  by  culpable  negligence, 
nnder  section  4363,  the  error  might  have  been 
prejudicial.— Drinkwater  v.  State,  169  N.  W. 
285. 

®=»II89  (Iowa)  Although  Supreme  Court 
failed  to  expressly  order  a  remand  and  new 
trial  after  reversal  because  of  disqualification 
of  the  state's  attorney,  the  cause  may  prop- 
erly be  remanded  for  a  new  trial,  where  such 
is  the  intention  of  the  coi\rt,  as  shown  by  the 
procedendo,  notwithstanding  Code,  §  5464,  pro- 
viding that  if  a  judgment  is  reversed,  without 
ordering  a  new  trial,  the  Supreme  Court  must 
direct  defendant  to  be  discharged  and  his  bail 
exonerated.— State  t.  Jensen,  169  N.  W.  603. 


CROPS. 

See  Account,  €=>1,  18,  20:  Animals,  9=>95; 
Appeal  and  Error,  €=3213;  Chattel  Mort- 
gages, <S=»138;  Evidencej_i&=>131;  Landlord 
and  Tenant,  <S=331;  Waters  and  Water 
Courses,  <3=>178,  179. 

CUSTOMER. 

See   Negligence,    ®=»67. 

CUSTOMS  AND  USAGES. 

See   (Carriers,   €=332;     Corporations,    9=9312. 

<S=»I7  (Wis.)  To  give  effect  to  alleged  custom 
requiring  consignee  to  pay  freight  charges  be- 
fore delivery  would  be  to^vary  the  express  pro- 
visions of  bill  of  lading  making  consignor  pri- 
marily liable,  and  evidence  of  such  custom  is  in- 
admissible.—Chicago,  I.  &  li.  Ry.  Co.  ▼.  Peter- 
son, 169  N.  W.  668. 

DAMAGES. 

See  Animals,  ^=395,  100;  Appeal  and  Error, 
«=»301,  706,  979,  1006,  1048,  1069;  Brokers, 
®=s>86;  Constitutional  Law,  ^=67;  Fraud, 
®=962;  Husband  and  Wife,  ®=»325,  334; 
Injunction,  ®=>61 ;  Landlord  and  Tenant,  &=y 
291;  libel  and  Slander,  <8=»116,  121;  fifali- 
cious  Prosecution,  €=968,  69;  Master  and 
Servant,  ^=>351;  Negligence,  ®=3l01;  New 
Trial,  4=>75;  Specific  Performance,  €=»(!2; 
Telegraphs  and  Telephones,  €=>20;  Vendor 
and  Purchaser,  <&=3351;  Waters  and  Water 
Courses,  «s>178, 179. 

m.  GB0UITD8  Airs  STTBjECTs  or 

COMPENSATORY  DAMAGES. 

(A)  Direct  or  Remote,  ContinKent,  or 
ProspeotlTe  Canaequeneea  or  Loaaea. 

€=352  (Iowa)  The  rule  denying  liability  for 
injuries  resulting  from  fright  where  no  physical 
injury  is  shown  cannot  be  invoked  where  the 
fright  was  due  to  a  willful  act;  so,  where  de- 
fendant threatened  a  woman  advanced  in  preg- 
nancy with  a  club,  and  the  resulting  fright 
caused  premature  birth,  etc.,  she  may  recover 
for  resulting  injuriea,  the  act  of  defendant  be- 
ing wiUful.— Holdorf  v.  Holdorf,  169  N.  W.  737. 

V.  EXEMPLARY  DAMAGES. 

®=987(1)  (Iowa)  Generally  speaking,  exem- 
plary damages  are  never  a  matter  of  right,  be- 
mg  primarily  intended  as  a  punishment^ — 
Stricklen  v.  Pearson  Const.  Co.,  169  N.  W. 
628. 

<S=»87(2)  (Iowa)  Exemplary  damages  can 
only  properly  be  allowed  when  the  plaintiff  is 
also  found  entitled  to  recover  actual  or  com- 
pensatonr  damages.- Stricklen  v.  Pearson 
Const.  (5o.,  169  N.  W.  628. 

VII.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

€=»I30(1)  (Mich.)  111,000  hM  not  excessive 
damages  for  injuries  to  a  person  77  years  of 
age,  earning  $9(>0  a  year,  wlio  at  the  time  of  the 
trial  wag  84  years  of  ase. — Rathbone  v.  De- 
troit United  Ry.,  169  N.  W.  884. 
<&=>I30(3)  (Iowa)  An  award  of  $5,000  in  fa- 
vor of  plaintiff,  who  was  struck  by  defendant's 
motorcar,  and  suffered  a  fractured  skull,  which 
caused  him  to  be  a  long  time  unconscious  and 
deranged  his  mind,  held  not  excessive. — Rob- 
bins  v.  Weed.  169  N.  W.  773. 
€=»I32(1)  (Mich.)  Where  plaintiff,  permanently 
injured  in  a  street  collision  occurring  2  years  be- 
fore trial,  was  72  years  old,  with  an  earning  ca- 
pacity of  1^65  to  $75  per  month,  and  incurred  a 
doctor's  biil  of  more  than  $oO,  and  suffered  se- 
vere physical  pain,  and  his  horse  was  so  injured 
that  it  had  to  be  killed,  and  his  wagon  and 
harness  damaged,  a  verdict  of  $2,600  was  not 
excessive.- Wald  v.  Packard  Motorcar  Co.,  169 
N.  W.  957. 
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^=»I32(1)  (Minn.)  Where  for  plaintiff  to  main- 
tain bis  body  erect  without  support  for  any  con- 
siderable time  caused  pain,  and  he  would  always 
require  artificial  assistance  in  walking,  and 
could  never  engage  in  any  occupation  requiring 
him  to  be  upon  his  feet,  and  he  was  25  years  of 
age  and  in  good  health  before  the  accident,  ver- 
dict for  $15,000  was  not  excessive. — Robinson  v. 
Minneapolis,  St.  P.  &  S.  &  M.  Ry.  Co.,  169  N. 
Vf.  146. 

^=>  132(3)  (Minn.)  Where  plaintiff  for  some 
time  had  spells  of  unconsciousness,  and  was  in 
hospital  continuously  for  a  year,  and  at  trial 
was  suffering  partial  paralysis  of  left  arm  and 
leg,  and  his  expenses  and  loss  of  time  amount- 
ed to  $2,600  and  there  was  testimony  as  to 
permanency  of  condition,  verdict  of  $20,000 
was  not  so  excpssivp  as  to  warrant  intprfor- 
ence  by  Supreme  Court— Axelson  t.  Great 
Northern  liv.  Co.,  1(«>  N.  W.  tiOO. 
^=132(8)  (Minn.)  Where  a  brakcman's  left  arm 
was  crushed,  and  the  bones  never  united,  and 
some  of  the  bones  of  his  shoulder  were  broken, 
and  there  was  evidence  that  his  arm  was  perma- 
nently useless,  and  that  he  would  always  have 
more  or  less  pain,  a  verdict  for  $15,000  was  not 
excessive.— Fry  v.  Minneapolis,  St.  P.  &  S.  S. 
M.  Ry.  Co.,  ie»  N.  W.  147. 

vxn.  pifAsnro,  evisenoe,  and 

ASSESSBXENT. 
(II)    Evidence. 

<3=>  166(2)  (lowat  In  an  action  for  injury  re- 
ceived by  plaintiff  when  mn  down  by  defend- 
ant's motorcar,  where  lie  suffered  a  fracture 
of  the  skull,  and  was  unconscious  for  many 
weeks,  medical  testimony  as  to  the  future  pos- 
sibility of  insanity  or  epilepsy  was  admissible, 
it  appearing  that  at  the  time  of  trial  plaintiff 
was  still  under  great  disability. — Bobbins  v. 
Weed.  169  N.  W.  773. 

^=»I73(2)  (Minn.)  In  an  action  for  personal  in- 
jury, brought  by  an  apprenticed  bricklayer 
whose  apprenticeship  would  expire  six  months 
alter  the  injury,  evidence  as  to  the  wages  of 
jonrneyman  bricklayers  in  the  community,  as 
bearing  on  damages,  was  admissilile. — KHllwnd 
▼.  aty  of  Brainard,  1(»  N.  W.  475. 

(O  Proceedluca  for  AaaeaameBt. 

$=»2I6(1)  (Mich.)  In  a  pedestrian's  action  for 
injuries  in  being  struck  by  defendant's  motor 
truck,  where  pre-existing  injuries,  due  to  a 
former  accident,  were  sought  to  be  shown,  an 
instruction  that  such  injuries  could  not  be  con- 
sidered, unless  they  "are  of  the  same  character 
as  the  injuries  for  which  he  is  suing,"  was  not 
misleading,  on  account  of  the  use  of  the  word 
"character."— Garazewslu  v.  Wurm,  169  N.  W. 
871. 

DEATH.       - 

See  Appeal  and  Brror,  <3=>70i,  1064,  1201; 
Bridges,  iS=>46;  Electricity,  ®=>19;  Evi- 
dence, <S=>59,  271,  578;  Highways,  <e=>197; 
Insurance,  <©=146,  457,  543,  640;  Intoxicat- 
ing Liquors,  ^=9316-  Ldmitation  of  Actions, 
©=3127;  Master  and  Servant,  ®=»401,  417; 
Negligence,  <S=93;  Railroads,  «=>336,  350; 
Taxation,  «=707;  Trial,  iS=>193;  Witnesses, 
<g=5l30. 

I.  EVIBEKOE  OF  DEATH  AND   OF 
SURVIVORSHIP. 

4s>2(l)  (Neb.)  A  presumption  of  death  arises 
from  the  continued  and  unexplained  absence  of 
a  person  from  his  home  for  seven  years,  where 
nothing  has  been  heard  from  him  during  that 
time  by  those  who,  were  be  living,  would  nat- 
urally hear  from  him. — Masters  v.  .Modem 
Woodmen  of  America,  169  N.  W.  1. 

An  insurer  cannot  avoid  its  contract  of  in- 
surance on  the  life  of  a  person  absent  for  more 
than  seven  years  and  not  heard  from  because 
of  an  alleged  violation  by  insnred  of  a  by-l&w 


adopted  during  ■u<A  unexplaiaed  ab8en<>e 
without  evidence  that  insured  was  living  when 
the  by-law  was  adopted. — Id. 
®=»2(2)  (Neb.)  The  presumption  is  that  one  ab-, 
sent  from  his  home  for  more  than  seven  years 
died  during  the  first  seven  years  of  such  ab- 
sence, but  there  is  no  presumption  that  his 
death  occurred  at  any  particular  time  during 
said  period.— Masters  v.  Modem  Woodmen  of 
America,  16©  N.  W.  1. 

n.  ACTIONS   FOB    OAUSDrO   DEATH. 

(D)   Pleadlngt  and  Bvldence. 

4=958(1)  (Mich.)  An  administrator,  suing  for 
the  death  of  his  decedent  through  defendant's  al- 
leged negligence,  must  prove  his  cause  of  action. 
-Gardiner  v.  Studebaker  Corp.,  169  N.  W.  828. 

(F)  Trial,  Jad«meitt,  and  Review. 

<8=>I03(1)  (Mich.)  An  administrator,  suing  for 
wrongful  death,  must  make  a  prima  facie  case  of 
negligence  before  he  is  entitled  to  take  the  judg- 
ment of  the  jury.— Gardiner  v.  Studebaker  Corp., 
169  N.  W.  828. 

DEDICATION. 

See  Highways,  «=»16S. 

I.  NATURE    AND    HEQUISITES. 

^s>l5  (Neb.)  To  constitute  an  implied  dedica- 
tion of  land  to  use  for  a  public  hlKhway,  there 
must  be  an  intent  ou  the  part  of  the  owner  to 
appropriate  the  land  for  a  public  use.— Bark  v. 
Diers,  109  N.  W.  263. 

The  facts  and  circumstances  alleged  to  show 
an  owner's  intent  to  dedicate  land  for  use  as  a 
public  highway  must  be  such  as  indicate  an  un- 
equivocal intent  to  dedicate  it  for  such  use. — Id. 
€=>20(1)  (Neb.)  Owner's  passive  permission  of 
use  of  land  by  public  is  not  alone  evidence  of 
an  intent  to  dedicate  it  to  such  use. — Burk  t. 
Diers.  160  N.  W.  263. 

®=338  (Neb.)  An  owner's  Intent  to  dedicate  land 
for  a  public  use  may  be  expressed  in  his  open 
conduct  and  acts,  and  if  they  are  such  as  would 
lead  an  ordinarily  prudent  man  to  infer  an  in- 
tent to  dedicate,  and  if  land  is  accepted  by  pub- 
lic, the  owner  cannot  recall  the  appropriation.— 
Burk  V.  Diers,  169  N.  W.  263. 
€=5>44  (Neb.)  If  a  road  claimed  as  a  highway  is 
a  mere  ncigliborhood  road,  much  stronger  evi- 
dence of  a  dedication  is  required  than  if  it  were 
a  thoronghfare,  or  part  of  an  acknowledged  high- 
way.—Burk  V.  Diers,  169  N.  W.  263. 

Evidence  held  not  to  show  such  intent  of  own- 
er to  dedicate  a  strip  of  land  for  use  as  a  pub- 
lic hi,?hway,  or  such  acceptance,  as  is  necessary 
to  constitute  a  public  highway  by  dedication. 
— Id. 

DEEDS. 

See  Adverse  Possession,  ®=38,  66,  71;  Appeal 
and  Error,  «=>173,  184,  414:  Cancellation 
of  Instruments,  ^=»27,  45;  Contracts,  ®=» 
191;  Covenants,  <8=>111;  Estoppel,  e=>3Z, 
118;  Fraudulent  Conveyances,  ®=3ll8; 
Homestead,  ®s3l22:  Insane  Persons,  €=> 
67;  Judgment,  ®=>622,  712;  Licenses,  €=» 
62;  Life  Estates,  4=98;  Mortgages;  Receiv- 
ers, €=>36;  Reformation  of  Instmments,  ®s> 
17,  45;  Taxation,  <S=>703,  707.  722.  761-764; 
Vendor  and  Purchaser,  «=>196;  Wills,  «=» 
88. 

X.  REQUISITES  AND  VAUDITT. 

(A)   nature  and  Bsaenttala  of  Conveyane- 
es  In  General. 

€=>I3  (Iowa)  Where  a  deed  was  executed  for 
expressed  consideration  of  $2,  it  was  not  mate- 
rial whether  the  nominal  consideration  was 
in  fact  paid,  though  payment  was  acknowledged 
in  deed  and  there  was  other  evidence  that  it 
was  actually  paid,  as  if  the  grantor  gave  the 
money  back  to  grantee  it  would  not  affect  va- 
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lidity  of  conveyance.— Kregel  v.  Fredelake,  169 
N.  W.  642. 

(E2)  Validity. 

'e=968(l^)  (Iowa)  To  invalidatR  a  deed,  the 
mental  power  of  the  grantor  must  be  so  far  de- 
teriorated or  destroyed  that  he  is  incapable  of 
understanding  in  a  reasonable  degree,  and 
knowing  the  consequences  of,  the  instrument 
he  executed.— Cavanagh  v.  O'Connor,  169  N. 
W.  747. 

^Es>68(5)  (Iowa)  Mere  showing  that  a  gran- 
tor was  to  a  great  extent  a  pitiable  physical 
wreck  from  heavy  drinking,  and  that  he  was 
often  intoxicated,  was  insufficient  to  show 
that  at  the  time  of  making  the  deed  ho  was 
mentally  incompetent. — Casady  t.  Casady,  169 
N.  W.  683. 

®=>70(4)  (Iowa)  Where  one  not  an  heir  had 
received  moneys  from  decedent  as  token  of  de- 
cedent's appreciation  of  her  care  of  him,  and 
the  heirs  in  consultation  were  discuHKing  giving 
her  a  deed  to  part  of  decedent's  land  for  like 
consideration,  site  was  not  bound  gratuitously 
to  inform  them  as  to  the  money  she  had  re- 
ceived.—Clabaugh  V.  McFarland,  169  N.  W.  440. 
$=372(1)  (Iowa)  Where  no  close  personal  re- 
lations are  shown  to  have  existed,  the  fact 
that  a  transaction  was  not  a  wise  one  cannot 
be  made  the  basis  of  decree  canceling  and  set- 
ting aside  an  instrument.— Cavanagh  v.  O'Con- 
nor, 169  N.  W.  747. 

<S=»72(3)  (Iowa)  That  clients  often  repose  a 
high  degree  of  confidence  in  attorneys  formerly 
employed  by  them  is  not  ground  for  setting  aside 
transactions  between  them. — Cavanrfgh  v. 
O'Connor,  169  N.  W.  747. 
®=375  (Iowa)  Although  a  grantor  in  a  convey- 
ance of  realty  does  not  freely  consent  thereto, 
such  consent  may  be  given  by  the  grantor  any 
time  thereafter,  whereby  the  deed  may  be  made 
irrevocably  valid. — Andrews  v.  Armagast,  169  N. 
W.  190. 

III.   COMSTRUOTION  AND  OPERA- 
TION. 
(B)  Property  Convered. 

®=>l  1 1  (Iowa)  When  a  territory  is  platted  into 
lots  and  sold  by  lot  numbers  a  purchaser  takes 
only  so  much  territory  as  is  within  the  limits 
of  the  lot  as  platted;  if  by  metes  and  bounds  then 
within  the  limits  as  fixed  by  the  metes  and 
bounds  in  bis  conveyance. — Herrick  v.  Moore, 
169  N.  W.  741. 

(C)    Eatate*    and    Interest*    Created, 

€=»I20  (Iowa)  An  instrument,  whereby  an 
aged  woman  for  an  expressed  consideration 
ot  $2  conveyed  all  her  real  and  personal  prop- 
erty and  provided  that  she.  should  have  the 
right  to  use  it  during  her  life,  indicated  her 
intention  to  presently  convey  the  entire  fee 
subject  only  to  her  life  estate.- Kregel  v.  BVed- 
elake,  169  N.  W.  642. 

€='123  (Iowa)  The  word  "heirs,"  when  unex- 
plained and  uncontrolled  by  context  of  deed, 
IS  usually  interpreted  according  to  its  .  strict 
technical  meaning;  but  if,  from  language  used 
in  instrument  and  circumstances  attending  its 
execution,  it  appears  that  maker  used  it  to 
mean  children,  it  will  be  so  construed. — Harris 
v.  Brown.  109  N.  W.  664. 
€=>I28  (Iowa)  A  deed,  "have  given  unto  the 
said  W.  during  his  life  and  at  his  decease  to  his 
children,  being  his  heirs,"  conveyed  only  a  life 
estate  to  W.,  even  under  the  rule  in  Shelley's 
Case;  the  word  "heirs"  referring  to  children, 
a  definite  class. — Harris  v.  Brown,  169  N.  W. 
664. 

IV.   PIXADINO   AND   XVIDENOE. 

®=»I92  (Iowa)  In  suit  in  equity  by  legatees 
under  a  will  to  set  aside  testatrix's  previous 
convejTincc  of  realty  and  for  other  relief,  which 
deed  was  claimed  by  grantee  to  have  been  exe- 
cuted to  him  in  consideration  of  the  perform- 
ance of  services,  the  burden  was  upon  plain- 


tiffs to  show  facts  justifying  the  interference 
of  etiulty.— Kregel  v.  Fredelake,  160  N.  W.  642. 
®=»I94(4)  (Iowa)  Acceptance  of  a  conveyance 
by  the  grantees  therein  may  be  presumed  from 
the  beneficial  interests  conveyed.— Johnson  v. 
Moore,  169  N.  W.  47. 

^s>  194(5)  (Iowa)  Delivery  of  a  deed  i«  pre- 
sumed from  the  voluntary  execution  and  re- 
cording of  the  jnstrumrait. — Johnson  t.  Moore, 
169  N.  W.  47. 

4=»206  (Iowa)  In  suit  in  equity  by  legatees 
under  a  will  to  set  aside  testatrix's  previous 
conveyance  of  realty  and  for  other  relief,  vhich 
deed  was  claimed  by  the  grantee  to  have  been 
executed  to  him  in  consideration  of  the  per- 
formance of  services,  evidence  held  not  to  jus- 
tify interference  of  equity. — Kregel  v,  Frede- 
lake. 169  N.  W.  642. 

€=»208(1)  (Mich.)  Evidence  held  sufficient  to 
sustain  a  finding  that  there  was  a  completed  de- 
livery of  deeds. — Van  Auker  v.  Toan,  169  X.  W. 
950. 

9s>2H(l)  (Mich.)  In  a  guai-dian's  suit  to  set 
aside  a  conveyance  previously  made  b^  his  ward, 
in  effecting  an  exchange  of  lands,  evidence  held 
not  sufficient  to  sustain  the  charge  of  mental 
incompetency. — Drier  v.  Gracey,  1®9  N.  W.  835. 
®=>2I  1(1)  (\Iinn.)  Evidence,  in  action  by  guard- 
ian of  incompetent  to  cancel  his  ward's  deed  to 
defendant,  held  to  sustain  trial  court's  findings 
that  the  ward,  a  man  of  advanced  a^e,  was 
mentally  incompetent  to  transact  business.— 
Merchants'  Trust  &  Savings  Bank  v.  Schudcl, 
169  N.  W.  796. 

€=s>2ll(4)  (Minn.)  In  action  by  guardian  of  es- 
tate of  incompetent  to  cancel  his  deed  to  de- 
fendant, evidence  held  to  sustain  trial  court's 
findings  that  deed  was  obtained  by  nndne  in- 
fluence by  one  who  had  acted  as  confidential 
advisor  of  grantor. — ^lerchants'  Trust  &  Sav- 
ings Bank  v.  Schudel,  169  N.  W.  795. 
®=>2I  1(4)  (Wis.)  In  case  of  conveyance  by  aged 
person  of  substantially  his  entire  property  with- 
out consideration,  if  the  grantor  was  susceptible 
to  undue  influence,  and  there  was  opportunity 
for  its  exercise,  and  the  grantee  had  the  dis- 
position to  exercise  it,  and  the  result  clearly  ap- 
pears to  be  the  effect  of  the  undue  influence,  a 
prima  facie  case  of  fraud  is  made  out— Nyhagen 
V.  Markham,  169  N.  W.  283. 

Evidence  held  insufficient  to  invalidate  deed  to 
grantor's  chilil  on  the  ground  of  the  exercise 
of  undue  influence.— Id. 

DENTISTS. 

See  Physicians  and  Surgeons,  i@=>4,  5. 

DEPOSITARIES. 

See  Appeal  and  Error,  €=>10!)6. 

€=3 1 1  (Minn.)  In  action  for  money  deposited 
by  purchasers  with  defendant  under  an  oral 
aRrcement  separate  from  written  contract  un- 
der which  vendor  was  to  refund  money  of  pur- 
chasers, if  not  satisfied,  u_pon  their  written  de- 
mand, admission  of  written  assignment  of 
claims  agaiust  defendant  for  money  deposited 
by  plaintiff's  assignor,  though  for  convenience 
the  receipt  was  taken  in  a  relative's  name,  was 
not  error.— Misicwski  v.  Baxter,  169  N.  W.  800. 

DEPOSITIONS. 

See  States,  «=>30. 

DEPOSITS  IN  COURT. 

See  Appeal  and  Error,  «=»370;  Estoppel,  *=» 
68;    Specific  Performance,  ©ssllO. 

DESCENT  AND  DISTRIBUTION. 

See  Courts,  ©=»201,  475;  Deeds,  i&=»70,  123. 
128:  Evidence,  iS=>313;  Executors  and  Ad- 
ministrators;  rartnership,  ®=3249;    Quieting 
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ATTORNEYS. 

See   Criminal   Law,   ®=»721,   1189;    Malicious 
Prosecution,   ®=34;    Mandamus,   €=»77,  172. 

«=>3(1)  (Minn.)  Gen.  St.  1913,  {  970,  authoria- 
es  the  employment  of  another  attorney  to  inTesti- 
gate  and  brii^  actions  on  behalf  of  a  county 
only  in  specific  matters,  where  it  appears  to 
the  county  commissioners  that  the  regular  coun- 
ty attorney  cannot  for  some  reason  represent 
the  county. — Kelver  t.  Koochiching  County,  160 
N.  W.  254. 

®=>4  GVIinn.)  In  action  for  money  deposited  by 
pnrcbasera  with  defendant  nnder  an  oral  agree- 
ment separate  from  purchaser's  written  con- 
tract with  vendor  providing  that  on  written 
demand  money  paid  by  purchasers  would  be 
refunded,  plaintiff,  if  such  independent  oral 
contract  existed,  was  not  concluded  by  require- 
ment of  written  demand  in  contract  not  ex- 
ecuted by  defendant.— Miazewski  T.  Baxter,  109 
N.  W.  800. 
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Title,  «=>44:  Receivers,  9=>36;  Taxation, 
<8=»706;  Vendor  and  Purchaser,  «=s>231,  243; 
Wills. 

m.  RIGHTS  AND  Z-IABIUTIES  OF 

HEIRS  AND  DISTRIBXTTEES. 

CA)  Katnre    «nd   EstaMlshBteat  of  Rlskts 

In  General. 

^=971(6)  CMinn.)  In  action  under  Laws  1917, 
c.  72  rOen.  St.  Supp.  1917.  U  7244—1,  7244—2), 
by  alleged  sister  to  establish  heirship  to  cer- 
tain property  of  intestate,  with  intervention 
by  others  claiming  to  be  heirs  at  law,  evidence 
held  to  support  a  judgment  for  interveners. — 
In  re  CUfford's  Estate,  169  N.  W.  529. 

DETECTIVES. 

See  Evidence,  ®=>241. 

€=>5  (Minn.)  In  action  by  manager  of  detective 
agency  for  services  in  investigating  sales  of 
intoxicating  liquors  and  for  attendance  of  wit- 
nesses in  prosecutions,,  evidence  held  to  sus- 
tain a  verdict  for  plaiittifC. — Remick  v.  Lang- 
fitt,  169  N.  W.  149. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  <S=984,  355,  370,  781- 
807,  927,  1091,  1176;  Constitutional  law, 
«=>316;  CosU.  «s>232;  Divorce,  ^=>55; 
Electricity,  i&=»9;  Master  and  Servant,  €=» 
418;  Railroads,  «=>91;  Release,  <S=!»29; 
Statutes,  <S=»35i^;  Trial,  <^»408;  War,  «=» 
10. 

n.  iinroi.virrART. 

€=>62  (Minn.)  Evidence  on  appeal  from  pro- 
bate of  a  will  as  of  one  domiciled  in  Ramsey 
county  held  to  sustain  trial  court's  finding  that 
appellant's  proceeding  in  loya  enjoining  the 
taking  of  testimony  of  witness  sought  by  ex- 
ecutors was  not  in  good  faith  and  was  intended 
to  defeat  jurisdiction  of  Minnesota  courts,  so 
that  appeal  was  properly  conditionally  dis- 
missed.—In  re  summer's  Elstate,  169  N.  W. 
636. 

Order  dismissing  an  appeal  from  probate  of  a 
will  on  motion  of  proponents  unless  within  a 
stated  time  appellant,  who  ai>pealed  to  dis- 
trict court,  dismissed  an  injunction  procured  in 
state  of  Iowa  so  that  witnesses  whose  testi- 
mony was  sought  might  be  available,  was  ao 
appropriate   relief.— Id. 

^=>73  (Mich.)  Where  defendant  village  timely 
questioned  plaintUTs  declaration  by  motion  to 
dismiss  in  the  manner  pointed  out  by  Judica- 
ture Act,  c.  14,  §  4,  the  inquiry  is  confined  to 
the  charged  infirmities  appearing  on  the  face  of 
the  declaration  as  pleading. — Otto  v.  Village  of 
Highland  Pari;,  169  N.  W.  904. 

DISTRICT  AND  PROSECUTING 


Dtvero* 


See  Attorney  and  Client,  ^=»184;  Exemptious, 
<S=>16,  T6;  Husband  and  Wife,  «s>325,  335; 
Mortgages,  ®==>277;  Tenancy  in  Common, 
^=>3;   Witnesses,  «=»379. 

m.  DEFENSES. 

€=>46  (Iowa)  That  plaintiff  wife  fell  below 
the  average  in  meeting  her  marital  duties  would 
not  justify  defendant  husband  in  making  physi- 
cal assaults  on  her. — Closz  v.  Closi,  169  N.  W. 
183. 

®=>55  (Iowa)  Where  each  party  in  a  divorce 
suit  is  at  fault,  the  law  will  leave  them  as  it 
finds  them.— McCarty  v.  McCarty,  169  N.  W. 
133. 

«=>55  (N.D.)  Where  evidence  showed  that 
husband  suing  for  divorce  on  ground  of  ex- 
treme cruelty  had  himself  been  guilty  of  willful 
desertion  and  neglect,  the  judgment  in  his 
favor  was  reversed  and  trait  dismissed. — Wolf 
V.  Wolf,  leO  N.  W.  577. 

IV.  JURISDICTION,  PROGEEDINOS, 
AND  RELIEF. 

(A)  Jnrfadlctlon,   Venne,   and  Limitation*. 

^3957  (MichO  Jurisdiction  of  circuit  courts  in 
cbanceryin  divorce  proceedings  is  entirely  stat- 
utory.—Hedt  V.  Bailey,  169  N.  W.  940. 

(B)  Parties,  Proeeea,  and  Incidental  Pro- 
oeedlBca. 

®=»83  (Mich.)  Where  husband  sued  for  divorce 
and  wife  filed  croes-bill,  and  the  court  announc- 
ed that  the  decree  would  be  for  the  wife,  and 
that  he  would  proceed  to  hear  argument  as  to 
division  of  property,  pending  which  the  husband 
died,  the  wife  became  his  widow,  and  was  such 
at  the  date  of  the  subsequent  decree,  which,  in 
so  far  as  it  attempted  to  fix  property  rights  dif- 
ferent from  those  to  which  the  widow  is  entitled, 
was  erroneous.— Heck  v.  Bailey,  169  N.  W.  040. 

(D)  Kvldonee. 

«=>I30  (Iowa)  Evidence  of  husband's  physical 
violence  held  to  justify  decree  for  wife.— Closz 
V.  Closz,  169  N.  W.  183. 

9s>l30  (Iowa)  Evidence  held  to  justify  divorce 
decree  for  wife  on  the  ground  of  cruel  and  in- 
human treatment,  not  including  personal  vio- 
lence.—Pennington  ▼.  Pennington,  169  N.  W, 
827. 

(F)   Jndsntent   or  Decree. 

«=>I55  (Wis.)  Under  St.  1917,  |  2366,  although 
a  divorce  be  denied  wife,  court  may  order  bus- 
brind  to  pay  a  certain  amount  to  support  wife 
living  apart.— Penn  v.  Penn,  169  N.  W.  558. 

(G)  Appeal. 

$=>I79  (Iowa)  If  allegations  of  inhuman  treat- 
ment were  general,  objections  should  have  been 
taken  to  petition,  and  may  not  be  raised  for 
the  first  time  on  appeal.— Closz  v.  Closz,  169  N. 
W.  183. 

€=»  1 84(1)  (Iowa)  Whether  deposition  taken  for 
defendant  husband  should  have  been  suppressed 
will  not  be  considered  on  appeal,  where  plaintifl 
wife  is  entitled  to  divorce,  despite  such  deposi- 
tion.—Closz  V.  Clora,  169  N.  W.  183. 
<S=>I84(3)  (Iowa)  The  rule  that  a  finding  of 
trial  court  will  not  be  disturbed  on  appeal,  if 
sustained  by  evidence,  does  not  govern  a  hearing 
de  novo  in  divorce  case. — Cloez  v.  Closz,  169  In. 
W.  183. 

V.   ALIMONT,  ALLOWANCES,   AND 
DISPOSITION   OF   FROFERTT. 

<8=»200  (Mich.)  Pub.  Acts  1909,  No.  259,  {  1, 

conferring  upon  chancery  courts  decreeing  di- 
vorce the  power  to  fix  a  provision  in  lieu  of 
dower,  held  to  impliedly  repeal  Comp.  Laws 
1915,  §  11415,  fixing  alimony  to  which  wife  is 
entitled  if  granted  divorce  on  ground  of  mis- 
ctmduct  or  adultery,  the  two  provisions  being 
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repugnant,  and  former  having  been  enacted  to 
confer  upon  chancery  courts  power  to  dispose 
of  questions  of  divorce  and  alimony  in  one  pro- 
ceedini?.— Spratler  t.  Spratler,  16»  N.  W.  95«. 
^s»223  (Iowa)  It  was  not  an  abuse  of  discre- 
tion to  allow  $500  fees  to  plaintiff's  attor- 
neys in  an  unsuccessful  divorce  suit,  more  than 
30  days  being  fdven  to  the  preparation  and 
trial  of  case— McCarty  v.  McCarty,  168  N. 
W.  135. 

<S=>23I  (Iowa)  Marriage  is  a  civil  contract  be- 
tween the  parties,  implying  an  obligation  to 
support,  in  recognition  of  which  alimony  is  al- 
lowed, which  when  liquidated  by  judgment  is 
regarded  as  a  debt  by  contract  as  well  as  by 
judgment. — Schooley  v.  Schooley,  169  N.  W.  5o. 
®=»240(2)  (Iowa)  In  divorce  suit  by  wife,  al- 
lowance of  $12,000  cash  alimony  held  as  liberal 
as  the  case  would  sanction;  total  value  of  bus- 
band's  property  being  over  $42,000,  an^  value  of 
wife's  land,  which  she  was  allowed  to  retain, 
over  $3,300.— Closz  v.  Closz,  169  N.  W.  183. 

Allowance  of  alimony  must  be  regulated  by 
the  resources  of  husband,  rather  than  necessi- 
ties of  wife. — Id. 

In  fixing  the  amount  of  alimony,  the  relative 
or  comparative  fault  of  the  parties  is  material. 
-Id. 

In  determining  question  whether  an  inequita- 
ble provision  has  been  made  for  the  divorced 
wife,  her  conduct  becomes  material,  although, 
despite  her  conduct,  decree  granting  her  divorce 
will  not  be  disturbed. — Id. 

«=j240(4)  (Mich.)  Award  of  $5,000  in  lieu  of 
dower  household  furniture  of  value  of  $846  and 
taxable  costs,  including  attorney's  fee  of  $.350, 
granted  28  year  old  wife,  decreed  divorce  from 
64  year  old  husband  on  ground  of  misconduct 
and  adultery  after  4%  years  of  married  life, 
during  which  time  husband's  fortune  had  not 
increased  to  any  considerable  extent  by  wife's 
efforts,  held  sufficient,  under  Pub.  Acts  1909, 
No.  259,  though  husband's  real  estate  wag  val- 
ued at  $30,0()0  and  personal  property  at  $5,- 
«M2.— Spratler  v.  Spratler,  169  N.  W.  1)56. 
€=»249(1)  (Wis.)  Misconduct  of  defendant  wife 
may  be  considered  by  the  court  on  division  of 
the  property.— Roder  v.  Roder,  169  N.  W.  307. 

As  to  the  distribution  of  property  in  a  divorce 
decree,  each  case  depends  on  its  own  facts,  and 
the  amount  to  be  awarded  rests  in  the  sound  dis- 
cretion of  the  court. — Id. 

€=>282  (WiR.)  Where  an  exception  to  the  valua- 
tion of  appellant's  property  in  a  divorce  suit  is 
sufficient  to  raise  the  question,  the  final  division 
o£  the  property  between  the  parties  may  be  re- 
viewed, no  exception  to  the  dinsion  being  neces- 
sary: it  being  a  conclusion  of  law. — Roder  y. 
Roder,  169  N.  W.  807. 

VX.    OUSTOD-r   AND    STTPPORT   OF 
CHIIJ>REN. 

«=>294  (Wiss.)  Under  St.  1917,  {  2^66,  al- 
though a  divorce  is  denied  to  wife,  court  may 
give  wife  custody  of  children. — I'enn  v.  Peim, 
169  N.  W.  558. 

^=3309  (Iowa)  That  part  of  decree  which  pro- 
Tides  that  defendant,  husband  pnst  60  years  of 
age,  pay  $25  a  month  for  support  of  a  son 
until  the  son  becomes  21  years  of  age,  ■will  be 
modified  so  as  to  provide  for  payment  only  un- 
til the  son  becomes  18  years  of  age,  in  view 
of  financial  cirrumstances  of  the  parties. — 
Pennington  ▼.  Pennington,  169  N.  W.  327. 

DOMICILE. 

See  Dismissal   and  Nonsuit,  <3=»62;    Process, 
<Ss385;    Scboola   and  School  Districts,  ^=9 


38. 


DOWER. 


See  Divorce,  <=»200;    Executors  and  Admin- 
istrators, «s»184,  189. 


DRAINS. 

See  Evidence,  ^=>574:  Municipal  Corporations, 
®=»294,  297,  332,  430,  444,  445,  488,  489, 
502,  508;  Waters  and  Water  Courses,  «=» 
119. 

I.   ESTABUSHMENT  AUTD  MAnTTE- 
NAMOE. 

€=32(3)  (Neb.)  Laws  1911,  c.  145,  relating  to 
drainage  districts,  Bonds,  reapportionment,  etc., 
does  not  apply  to  districts  organized  before  its 
enactment.— Sandy  v.  Western  Sarpy  Drainage 
Dist.,  169  N.  W.  268. 

®=>28  aowa)  Under  Code  Supp.  1913,  {  1988 
— a25,  it  is  not  the  function  of  the  petition  to 
designate  any  particular  drains  to  be  laid  out. 
—Chicago  &  N.  W.  Ry.  Co.  v.  Board  of 
Sup'rs  of  Hamilton  County,  169  N.  W.  103. 
<S=s>40  (Neb.)  In  action  to  enjoin  drainage  dis- 
trict board  from  apportioning  or  reapportioning 
benefits  under  Drainage  Act  (Rev.  St.  1913,  {{ 
1866-1901),  because  state  board  had  not  approv- 
ed plans  for  improvement,  district  court  should 
allow  district  board  to  submit  its  plans,  and,  if 
approved  by  state  board,  should  proceed  accord- 
ingly, but  should  not  allow  contract  to  be  let  or 
work  begun  without  application  for  such  ap- 
proval.—Sandy  V.  Western  Sarpy  Drainage 
Dist.,  168  N.  W.  268. 

II.  ASSESSMENTS  AND  8PECIAI. 
TAXES. 

0=969  (Iowa)  On  railroad's  appeal  from  as- 
sessment by  drainage  district  of  its  right  of 
way  held,  in  view  of  distance  of  right  of  way 
requiring  drainauze  from  main  tile  drain,  and 
Code  Supp.  1913,  §  1989-al8,  an  assessment 
of  $1,000  was  excessive  and  would  be  reduc- 
ed to  $600.— Chicago  &  N.  W.  Ry.  Co.  t. 
Board  of  Sup'rsvof  Hamilton  County,  169  N. 
W.  103. 

<8=»82(1)  (Iowa)  In  proceedings  to  establish 
drainage  district  onder  Code  Supp.  1913,  S 
1989— a25,  defects  occurring  prior  to  order  of 
board  of  supervisors  establishing  the  district 
cannot  be  considered  on  appeal  from  order  of 
board  fixing  an?l  levying  assessments,  in  view 
of  section  19S9—a46.— Chicago  &  N.  W.  Ry. 
Co.  V.  Board  of  Sup'rs  of  Hamilton  County, 
169  N.  W.  103. 

AVhere  drainage  district  organized  under  Code 
Supp.  1913,  I  1989— a25,  included  an  old  drain- 
age district,  an  assessment  made  by  estimat- 
ing the  value  of  the  new  improvement  to  the 
old  district,  and  charging  same  to  the  parties 
owning  the  old  improvement,  instead  of  con- 
sidering the  value  of  such  old  improvement  in 
the  construction  of  the  new  improvement,  and 
crediting  the  same  to  the  parlies  owning  the 
old  improvement  as  required  by  the  statate, 
was  not  prejudicial  to  railroad  owning  property 
in  old  district,  the  results  being  the  same. — ^Id. 
*:»82(5)  (Iowa)  In  a  proceeding  to  correct  a 
drainage  assessment,  evidence  hetd  to  require  a 
finding  that  the  assessment  was  excessive.— 
O'Donncll  v.  Board  of  Sup'rs,  169  N.  W.  660. 
€=383  (Neb.)  In  action  to  enjoin  drainage  dis- 
trict board  from  reapportioning  benefits  under 
Drainage  Act  (Rev.  St.  1913,  §}  1866-1901),  fact 
that  purpose  of  proposed  changes  was  same  as 
purpose  of  original  plans  was  immaterial ;  the 
question  being  whether  proposed  plans  contem- 
plate such  changes  as,  in  district  board's  discre- 
tion, may  render  original  apportionment  unequal 
and  unjust.- Sandy  v.  Western  Sarpy  Drainage 
Dist,  169  N.  W.  268. 

In  action  to  enjoin  district  board  from  reap- 
portioning benefits,  it  is  not  necessary  to  deter- 
mine whether  original  plana  might  have  been 
so  promptly  executed  as  to  accomplish  purpose 
of  improvement  under  original  apportionment, 
where  evidence  would  not  justify  finding  that 
board  failed  to  exercise  reasonable  discretion  as 
to  performance  of  work  under  the  ciroomstances. 
-Id. 
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El««tloiM 


DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Appeal  and  Error,  iS=»1000;  .Oontinnance, 
<g=»23;  Evidence,  <8=»150.  363.  557;  Neg- 
liKence,  «=389;  Trial,  ®=>53;  Witnesses,  «=> 
275,  276. 

®=39  (Minn.)  In  action  against  company  for 
negligently  furnishing  unfit  ether,  and  against 
two  physicians  for  negligently  administering 
it,  the  concurring  negligence  of  one  not  a  party 
to  suit-  was  not  a  defense. — Moeblenbrock  v. 
Parke,  Davis  &  Co.,  169  N.  W.  541. 
^»I0  (Minn.)  In  action  against  company  for 
negligently  furnishing  unfit  ether,  and  against 
two  physicians  for  negligently  administering 
it,  any  variance  between  the  complaint  and 
proof  as  to  company's  responsibility  for  ether 
used  was  not  fatal. — Moeblenbrock  v.  Parke, 
Davis  &  Co.,  169  N.  W.  541. 

In  action  against  company  for  negligently 
furnishing  unfit  ether,  and  against  two  phy- 
sicians for  negligently  administering  it,  where 
jury  found  concurring  negligence,  but  where 
evidence  did  not  justify  verdict  against  phy- 
sicians, allegations  of  complaint  as  to  compa- 
ny's contributing  negligence,  if  supported  by 
proof  of  its  negligence,  held  to  authorize  a 
recovery  against  it. — Id. 

In  action  against  company  for  negligently 
furnishing  unfit  ether,  and  against  two  physi- 
cians for  negligently  administering  it,  verdict 
against  company,  held  not  to  rest  upon  infer- 
ences, there  bein^  direct  and  circumstantial  ev- 
idence to  prove  facts  involved  in  verdict.— Id. 
®=»I0  fNeb.)  In  action  to  recover  for  death  of 
hogs  caused  by  poisonous  serum  sold  by  de- 
fendant, evidence  held  to  sustain  verdict  for 
plaintifr.— Shimerda  v.  Nebraska  Serum  Co., 
left  N.  W.  785. 

DRUNKARDS. 

See  Deeds,  e=>G&;   Homicide,  <S=3294. 

DUE  PROCESS  OF  UW. 

See  Constitutional  Law,  $=>310. 

DYNAMITE. 

See  Evidence,  4=>59. 

EASEMENTS. 

See  Appeal  and  Error,  4=9l87;  Covenants, 
^»111;  Criminal  Law,  ®=>1172;  Eminent 
Domain,  ^s>110;  Highways,  €=>17;  Judg- 
ment, 4=9622;  licenses,  $s>02;  Reforma- 
tion of  Instruments,  4s»l7. 


t.  CREATION.  EXISTENCE,  AND  TEB- 
mNATION. 

9=>7(3)  (Mich.)  In  suit  between  adjoining  lot 
owners  involving  title  to  a  stairway  and  land 
occupied  by  it.  held,  that  defendant's  use  of 
stairway  and  space  above  it  for  over  20  years, 
after  mutual  revocable  license  had  been  revok- 
ed, was  such  as  to  give  him  a  prescriptive  right 
to  said  use  so  long  as  present  building  stands. — 
First  Nat.  Bank  v.  Vanden  BroiAs,  169  N.  W. 
920. 

$=>8(4)  (Mich.)  It  cannot  be  said  that,  becanse 
other  persons  than  defendant  adjoining  lot 
owner  used  stairway  in  question,  lus  use  was 
not  exclusive  so  as  to  give  bim  prescriptive 
right.— Ii^rst  Nat.  Bank  v.  Vanden  Brooks,  169 
N.  W.  920. 

<t=>24  (Minn.)  Existing  easement  passes  by  a 
conveyance  of  the  dominant  estate,  and  hence 
wall  and  eewer  easements  passed  by  a  mortgage 
of  that  estate  and  its  foreclosure,  and  by  sub- 
sequent transfers;  "appurtenances,"  as  used  in 
mortgage  habenduBi  clanse.  being  an  apt  term 
for  conveying  an  easement,  though  not  necea- 


saiy  to  transfer  an  existing  appurtenant  ease- 
ment.—Leuthold  V.  John  A.  Stees  Co.,  169  N. 
W.  709. 

^=926(1)  (Minn.)  An  easement  in  favor  of  au 
estate  for  years  cannot  be  created,  to  survive 
the  estate  and  bind  the  reversion  or  the  sen-ient 
estate,  so  that  easements  appurtenant  to  a 
ground  lease  were  at  end  as  early  as  termina- 
tion of  lease,  and  the  reversion  and  the  serv- 
ient estate  were  not  bound  by  it,  or  by  cove- 
nants in  instruments  creating  it— Leuthold  v. 
John  A.  Stoes  Co.,  169  N.  W.  709. 
€=336(.'})  (Jlinn.)  In  action  for  restitution  of 
two  easements  claimed  by  defendant  in  plain- 
tiffs' premises,  finding  that  defendant  did  not 
have  easements  by  adverse  possession  held  sus- 
tained by  evidence. — Leuthold  v.  John  A.  Stees 
Co.,  169  N.  W.  70ft. 

In  action  for  restitution  of  two  easements 
claimed  by  defendant  in  plaintiffs'  premises, 
finding  that  defendant  used  easements  under 
agreement  imt>lied  in  fact  to  pay  for  their  use 
held  not  sustained. — Id. 

ELECTION  OF  REMEDIES. 

See  Sales,  «=a477,  479. 

€=>3(1)  (Wis.)  A  conditional  vendor  of  manure 
spreaders  had  right  to  take  judgment  against 
vendee,  and  thereafter,  judgment  being  unsat- 
isfied, to  take  the  spreaders  in  default  of  pay- 
ment, the  two  remedies  not  being  inconsistent, 
imposing  alternative  to  elect  between  them, 
but  being  cumulative. — Wietlenbcck-Dobelin  Co. 
V.  Anderson.  169  N.  W.  61.5. 
€=>3(4)  (Neb.)  AVTiere  plaintiff's  property  has 
been  wrongfully  converted,  he  cannot  maintain 
an  action  as  on  an  implied  contract  against 
some  of  the  wrongdoers,  and  at  the  same  time 
another  action  in  tort  against  other  wrongdoers. 
— Shonkweiler  v.  Harrington,  169  N.  W.  238. 

ELECTIONS. 

See  Appeal  and  Error,  «=»71;  Counties,  «=» 
29;  Courts,  ®=>41;  Judges,  4=)8:  Schools 
and  School  Districts,  ®=>33.  38,  90;  States, 
«=»30;    Statutes,  ®=>35%,.93. 

I.  BIGHT  OF  SUFFHAGE  AND  REGU- 
I.ATION   THEREOF   IN   OENEBAIi. 

<S=39  (N.D.)  Const.  $  121,  limiting  the  elective 
franchise  to  male  persons  of  the  age  of  21  or  up- 
wards, does  not  preclude  the  Legislature,  as  by 
Laws  1017,  c.  254,  !S  1-3,  from  authorizing 
women  to  vote  for  village  officers. — Spatgen  v. 
O'NeU,  160  N.  W.  491. 

Where  the  Constitution  prescribes  the  quali- 
fication of  electors,  the  I.iegislature  is  powcrlesd 
to  add  to  or  subtract  from  those  qualiScutious, 
and  cannot  admit  to  the  defined  class  persons  not 
possessing  the  constitutional  qualifications. — Id. 

VI.   NOMINATIONS  AND  FRIMART 
ELECTIONS. 

<S=>I20  (N.D.)  Comp.  Laws  1913,  S  802,  provid- 
ing that  if  vote  for  any  party  candidate  for  an 
office  therein  provided  is  less  than  25  per  cent, 
of  average  total  cast  for  Governor,  etc.,  of  the 
same  political  party,  no  nomination  shall  be 
made  on  that  partv  for  such  office,  is  nnconsti- 
tutional.— State  v.  Flaherty,  169  N.  W.  93. 
<g=>l4l  (Neb.)  Rev.  St  1913.  i  2140,  relating  to 
nomination  by  petition,  and  section  2165,  re- 
lating to  the  filling  of  vacancies,  pertain  to  elec- 
tions generally,  and  the  nonpartisan  judlciarv 
act  (Rev.  St.  1913.  {|  2209-2211,  as  amend<il 
by  Laws  1917,  c.  37),  is  a  statute  complete  in  it- 
self, relating  to  an  independent  subject. — State 
V.  Penrod,  169  N.  W.  266. 
4=9(42  (Neb.)  A  candidate  for  judge  of  county 
court  nominated  by  petition,  and  who  was  not 
one  of  the  two  candidates  receiving  the  highest 
primary  vote,  is  not  entitled  to  have  his  name 
on  the  ballot  under  the  nonpartisan  judici.arv 
act  (Kev.  St.  1913,  H  2209-2211).  as  amended.— 
SUte  T.  Penrod,  169  N.  W.  266. 
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IX.  OOVHT   OF  VOTES.  BETURNS. 
AMD   CANVASS. 

<@=>258  (Wis.)  Under  Madison  City  Charter, 
providing  that  the  mayor  and  holdover  aldermen 
shall  constitute  the  canvassing  board  for  elec- 
tion, the  mayor  and  holdover  aldermen,  in  taking 
poNsession  of  the  office  and  assuming  in  good 
faith  to  exercise  its  functions,  constituted  a  de 
facto  canvassing  board. — State  v.  Sayle,  169  N. 
W.  310.  • 

Madison  City  Charter,  providing  that  the  may- 
or and  holdover  aldermen  shall  constitute  a 
canvassing  board  for  special  elections  to  fill  va- 
cancies, or  for  any  other  purpose,  is  not  affect- 
ed by  St.  1917,  §  10.42,  giving  tlie  common  coun- 
cil power  to  canvass  returns  "except  as  other- 
wise provided  by  law,"  in  view  of  St.  1917,  { 
1565a,  governing  license  referendum  elections, 
and  providing  for  canvassing  of  returns  as  in 
case  of  other  city  elections.— Id. 

ELECTRICITY. 

See  Appeal  and  Error,  ®=>704;  Injunction, 
^=>59:  Judgment,  ®=>735;  Specific  Perform- 
ance, ^=»25,  62. 

$S39(1)  (Neb.)  Where  owner  planting  trees  and 
erecting  fences  along  line  of  public  highway 
inclosed  and  retained  part  of  land  lying  within 
33  feet  of  section  line,  a  corporation  erecting 
electrical  transmission  line  along  road  under 
Rev.  St.  1013,  §  7420,  might  assume  road  line 
to  be  where  such  trees  and  fences  stand,  until 
line  is  otherwise  definitely  established. — Sa- 
line County  V.  Blue  Kiver  Power  Co.,  169  N. 
W.  785. 

Where  power  company  was  constructing  elec- 
trical transmission  line  along  public  highway 
when  Rev.  St.  1913,  §  7420,  was  in  force  pre- 
scribing location  of  poles  and,  by  injunction, 
was  required  to  conform  thereto,  and,  pending 
its  appeal,  it  was  amended  by  Laws  191T,  c, 
135,  prescribing  a  different  location  of  poles 
that  statute  in  force  at  entry  of  judgment  in 
Supreme  Court  would  control.— Id. 
<3=39(3)  (Iowa)  Suit  by  incorporated  town  to 
enjoin  board  of  county  supervisors  and  other 
county  officers  frdm  interfering  with  or  remov- 
ing plaititiff's  transmission  line,  in  view  of 
town  8  rights  under  Code  Supp.  1913.  S  2120n, 
and  failure  tu  show  any  attempt  by  deiendants 
to  remove  poles  without  complying  with  section 
1527sl7,  relating  to  location  of  highway  line, 
and  notice  was  properly  dismissed. — Incorporat- 
ei  Town  of  Fonda  v.  Board  of  Sup'rs  of  Poca- 
hontas County,  160  X.  W.  648. 
€=9l9(13)  (Iowa)  Where  a  petition  in  action 
for  death  of  lineman  alleged  in  one  place  that 
"the  insulation"  on  a  wire  "was  rough  and 
worn  off,"  bat  in  another  place  alleged  that  it 
was  "uninHulated,"  it  was  not  error  to  instruct 
that  recovery  could  be  had  whether  wire  was 
wholly  uninsulated  or  had  such  defect  in  insula- 
tion as  to  proximately  cause  the  injury  com- 
plained of.— Shilling  v.  Sioux  City  Gas  «  Elec- 
tric Co.,  160  N.  W.  416. 

EMINENT  DOMAIN. 

See  Appeal  and  Error,  ^=>1172;  Constitution- 
al Law,  €=>67;  Courts,  «=»41;  Estoppel, 
«=96S;    Railroads,  <S=>8&,  91. 

n.   COMPENSATION. 

(B)     Takinar      or      Injarlnic     Property     as 
Groand  tor  Comiieniiatlon. 

4=3>II9(~)  (Wis.)  The  maintenance  of  a  tele- 
phone line  is  an  additional  servitude  to  the  pub- 
lic ca.scment  in  a  highway. — Hurlbut  v.  Union 
Telephone  Co.  of  Prairie  du  CUen,  160  N.  W. 
308. 

III.   PROCEEDINGS   TO   TAKE   PROF- 
ERTT  AND  ASSESS  COM- 
PENSATION. 

«a>l67(2)  (Xeb.)  Tlie  Legislature  may  desig- 
nate a  class  from  which  appraisers  provided 


for  by  Laws  1917,  c.  87,  H  4a-4f,  may  be  chos- 
en.— In  re  Appraisement  of  Omaha  Gas  Plant, 
169  N.  W.  7». 

EMPLOYERS'  LIABILITY  ACTS. 

See  Appeal  and  Error,  «=9l201;  Commerce, 
<3=>27;  Master  and  Servant,  «s>86,  289: 
Release,  4s>29. 

EQUITY. 

See  Action,  4=332 :  Appeal  and  Error,  4=3853, 
1(X)0;  Cancellation  of  Instruments;  Costs, 
©=9187;  CourU,  <3=»476,  488:  Deeds.  «=» 
192,  206;  Divorce,  «=»57;  Highways,  «=» 
55;  Injunction;  Jury,  4=>14;  Marshaling 
Assets  and  Securities;  Municipal  Corpora- 
tions, «=»623;  Partition;  Quieting  Title; 
Reformation  of  Instmments;  Specific  Per- 
formance; Subrogation;  Trial,  4=>408; 
Trusts. 

I.  JVBISOZOTION,  PRINCIPI£S.  AND 
MAXIMS. 

(A)    Hatnre,    Gronindii,    Sabjecta,    and    Ex- 
tent of  Jnrlsdlctton  In  O'eneral. 

^:920  (Mich.)  Liens  on  land  decreed  by  judg- 
ment from  which  no  appeal  has  been  taken  and 
rendered  by  court  having  jurisdiction  are  valid. 
— Misner  v.  Stange,  168  N.  W.  93a 
4=>24  (Mich.)  Equity  will  sometimes  relieve 
against  forfeiture,  and,  ordinarily,  will  do  so 
if  resulting  from  mere  nonperformance  of  pe- 
cuniary obligation  at  the  day,  when  time  is  not 
of  essence  of  contract,  when  performance  by 
defaulting  party  may  be  secured,  and  his  gen- 
eral conduct  has  not  rendered  relief  unjust. — 
Lozon  V.  McKay,  169  N.  W.  11. 
<S=338  (Mich.)  Where  a  son,  who  has  no  inter- 
est in  the  subject-matter,  sues  to  cancel  a  con- 
veyance by  his  father  for  undue  influence  and 
to  enjoin  defendants  from  disposing  of  the  prop- 
erty, and  an  inquisition  is  pending  as  to  the 
father's  competency,  equity  may  retain  the  bill 
as  an  injunction  bill  only  until  the  final  deter- 
mination of  the  inquisition,  but  will  not  do  so 
if  ample  time  has  elapsed  to  conclude  the  in- 
quisition.— Monger  v.  Monger,  168  N.  W.  848. 
4=>39(1)  (Iowa)  That  a  court  of  equity  will  re- 
tain jurisdiction  to  administer  complete  relief 
does  not  affect  the  rule  that  the  court  has  no 
power  to  make  a  new  contract  for  the  parties 
nor  change  the  terms  thereof,  either  as  to  time 
or  place  of  performance.— Schee  v.  Phelps,  169 
N.  W.  455. 

<S=»39(4)  (Mich.)  While  title  to  real  estate  is 
not  ordinarily  triable  in  a  court  of  equity  on  a 
cross-bill,  where  plaintiff  has  set  up  title  to  land 
and  sought  relief  in  such  court  the  court 
will  retain  the  case,  where  cross-bill  seeks 
to  cancel  deed  to  plaintiff  and  award  complete 
reUef.— Farr  v.  ChUds,  169  N.  W.  86a 
®=>42(2)  (Minn.)  Objection  that  an  action 
brought  in  equity  is  not  of  equitable  cognizance 
is  waived,  where  the  defendant  answers  and  sub- 
mits the  case  upon  the  merits  without  raising 
that  objection.— National  Council  of  Knights 
and  Ladies  of  Security  ▼.  Sdieiber,  169  N.  W. 
272. 

(C)   PrlBclpIea   and   Maxima  of   K«alty. 

4=965(2)  (Mich.)  Where  the  owner  of  land,  sub- 
ject to  mortgage,  after  deeding  to  a  creditor 
with  contract  back,  has  directed  such  creditor 
to  convey  to  the  mortgagee  in  satisfaction  of 
the  mortgage,  but  subsequently  has  assigned 
the  land  contract  to  another  creditor,  such  other 
creditor,  taking  forcible  possession  with  knowl- 
edge of  the  mortgagee's  previous  possession,  can- 
not enjoin  the  mortgagee  from  Interfering  with 
his  possession,  he  not  coming  into  equity  with 
clean  hands.— Parr  v.  Childs,  169  N.  W\,  868. 

ERROR,  WRIT  OF. 

Se«  Appeal  and  Error. 
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ESCAPE. 

€=s>l  (Iowa)  The  reformatory  at  Anamosa  is  a 
"penitentiary,"  within  the  meaning  of  Acts  29th 
Gen.  Assem.  c.  147,  denouncing  as  a  crime  the 
escape  of  a  convict  from  a  penitentiary,  in 
view  of  Acts  32d  Oen.  Assem.  c.  192,  declar- 
ing it  a  part  of  the  penitentiary. — State  t. 
Smitch,  169  N.  W.  680. 

ESTATES. 

See  Descent  and  Distribution;  Estoppel,  «s> 
32;  Executors  and  Administrators;  Life  Es- 
tates; Mines  and  Minerals,  <e=>55;  Perpetui- 
ties;   Tenancy  in  Common;   Wills. 

ESTOPPEL 

See  Bankruptcy,  €=>433;  Ciompromise  and  Set- 
tlement, e=>20:  Evidence,  $=»313;  Garnish- 
ment, <S=187;  Homestead,  «=»122,  177; 
Husband  and  Wife.  $=962;  Insurance,  iS=» 
141,  373,  388,  755;  Judgment,  «=»622; 
Mortgages,  €=3134;  Municipal  Cori>orations, 
©=>488,  489;  Principal  and  Surety,  <e=>57, 
110. 

I.  BT  RECOBO. 

®=>3(2)  (Mich.)  Declaration  in  injured  serv- 
ant's suit  for  malpractice  against  physician, 
wherein  he  averred  his  condition  of  total  dis- 
ability was  result  of  malpractice,  not  of  original 
accident,  held  not  to  estop  him,  on  petition  of 
State  Accident  Fund  for  right  to  cease  weekly 
payments  of  compensation,  from  asserting  that 
condition  of  total  disability  was  due  to  original 
injury,  though  it  could  be  considered  as  evi- 
dence.— Smith  V.  Battjes  E^iel  &  Building  Ma- 
terial Co.,  169  N.  W.  943. 

II.  BT  DEED. 

(A)  Creation  «nd  Operation  In  General. 

€=>32(1)  (Iowa)  Where  deed  recites  or  affirms, 
expressly  or  impliedly,  that  grantor  is  seised  of 
a  particular  estate,  which  deed  purports  to  con- 
vey, and  upon  the  faith  of  which  the  bargain  is 
made,  he  will  thereafter  be  estopped  to  deny 
that  such  an  estate  was  passed  to  his  vendee,  al- 
though deed  conveys  no  covenants  of  warranty. 
— Bisby  V.  Walker.  169  N.  W.  467. 
$s»32(3)  (Iowa)  Having  pledged  the  entire  es- 
tate, the  mortgagor  will  not  be  heard  to  say  that 
only  a  contingent  interest  has  been  covered  by 
the  mortgage  instead  of  the  entire  estate  as 
pledged  and  as  held  by  her  at  the  time  the  con- 
tract is  sought  to  be  enforced. — Bisby  v.  Walker, 
169  N.  W.  467. 

m.  EQinXABLE  ESTOPPEL. 
(A)  Nature  and  Baaentlala  In  General. 

^=352  (Iowa)  While  "waiver"  belongs  to  the 
family  of  "estoppel,"  the  terms  are  distinguish- 
able; waiver  may  be  the  act  of  a  party  relin- 
Ouishing  a  right,  and  estoppel  being  based  on 
the  conduct  of  a  party  leading  an  adversary  into 
a  disadvantageous  position. — Collins  v.  Iowa 
Mfrs.  Ins.  Co.,  169  N.  W.  199. 
«=»52  (S.D.)  To  create  an  estoppel  in  pais, 
there  must  be  reliance  on  false  representations 
made  and  change  of  position. — Smith  v.  Allmen- 
dinger,  169  N.  W,  512. 

^E»62(8)  (Iowa)  Where  a  building  was  orig- 
inally constructed  on  a  lot  as  platted,  bnt  sub- 
sequently a  porch  was  built  encroaching  on  the 
public  street,  the  city  was  not  estopped  to  pre- 
vent the  encroachment  in  the  absence  of  evi- 
dence that  it  had  consented  to  its  erection  a 
sufficient  length  of  time  prior  thereto  to  create 
a  conclusive  presumption  of  consent. — Herrick 
V.  Moore,  16»  N.  W.  741. 
«=»62(8)  (N.D.)  A  dty  is  not  estopped,  by  rea- 
son of  its  past  failure  to  enforce  its  ordinances 
against  the  obstructions  of  sidewalks,  from  sub- 
sequently removing  all  obstructions  therefrom. 
—Kennedy  t.  City  of  Fargo,  169  N.  W.  424. 

169N.W.-63 


(B)  Gronnda  of  Katoppel. 

<S=»68(2)  (Iowa)  Railroad  company,  after  hav- 
ing condemned  land  for  right  of  way  and  paid 
damages,  cannot  assert,  in  action  against  own- 
er for  breach  of  agreement  to  convey  land  for 
right  of  way  in  consideration  of  location  thereof, 
that  the  money  voluntarily  paid  into  court  for 
owner's  benefit  as  result  of  condemnation  pro- 
ceedings was  wrongfully  received  by  owner. — 
Waterloo,  C.  F.  &  N.  By.  Co.  v.  BurteU,  169 
N.  W.  53. 

®=>92(1)  (Wis.)  Where  defendant  city  accepted 
benefits  of  stipulation  made  before  railroad  com- 
mission between  plaintiff  having  permit  to  do 
public  lighting  in  city  and  a  rival  company,  and 
the  fruit  of  plaintifiTs  action  prosecuted  in  re- 
liance thereon,  it  would  be  unconscionable  to 
permit  the  city  to  repudiate  plaintiff's  establish- 
ed right,  to  which  it  cannot  be  restored  or  be 
awarded  a  complete,  adequate,  and  efficient  rem- 
edy at  law. — Oconto  Electric  Co.  v.  City  of 
Oconto,  169  N.  W.  293. 

(C)  Persona  AKeeted. 

^s>98(l)  (Iowa)  No  estoppel  can  be  raised 
against  the  landowner  to  deny  that  his  .land 
has  been  granted  to  others,  because  others 
than  he  may  have  induced  a  belief  or  reliance 
that  such  was  the  case.— White  v.  Graybill, 
169  N.  W.  136. 


(B) 


Plendfnv,   Evldenee, 
■view. 


Trial,  and  Re- 


4=3 1 10  (Iowa)  An  estoppel  must  be  pleaded  to 
be  available  as  a  defense. — Dilenbeck  v.  Securi- 
ty Sav.  Bank,  169  N.  W.  675. 
'^=Bl  18  (Iowa)  In  a  suit  by  a  daughter  to  set 
aside  a  deed  made  by  her  deceased  mother,  evi- 
dence held  to  show  plaintiff's  acquiescence  in 
the  conveyance,  both  before  and  after  the  death 
of  the  grantor.— Andrews  v.  Armagast,  169  N. 
W.  190. 

ETHER. 

See  Druggists,  €s99;   Evidence,  9=»150;   Neg- 
ligence, ®=389. 

EVIDENCE. 

See    Costs,   «=»187;     Criminal   Law,   «S5>304^ 

558;    Trial,  <8=>53-60;    Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 

I.   JVDICIAI.   NOTICE. 

4=9 1 4  (Wis.)  That  inguinal  hernia  is  rarely 
caused  by  accident,  and  generally  results  from 
inherited  or  acquired  weakness,  and  develops 
gradually,  is  so  ^renerally  known  and  undoubted 
that  the  Industrial  Commission  may  so  assume 
without  proof. — Meade  v.  Wisconsin  Motor  Mfg. 
Co.,  169  N.  W.  619. 

(S=9l8  (Iowa)  The  court  is  presumed  to  have 
some  knowledge  of  the  value  of  a  lawyer's  serv- 
ices in  proceedings  on  a  claim  for  fees  against 
the  guardian,  and  particularly  when  rendered  in 
its  own  jurisdiction  and  in  its  presence. — Kratz 
V.  Heins.  169  N.  W.  33. 

®=»  1 8  (Wis.)  It  is  matter  of  common  knowl- 
edge that  large  manufacturing  plants  are  not 
subject  to  frequent  transfers  establishing  a 
market  value.— State  v.  Norsman,  169  N.  W. 
429. 

n.  PRESUMPTIONS. 

@=356  (Iowa)  There  is  a  presumption  of  sol- 
vency, where  the  point  is  material.— Sherman 
v.  Smith,  169  N.  W.  216. 

@=959  (Wis.)  Where  foreman  of  road  building 
crew  at  noon,  while  all  others  were  absent, 
was  instantly  killed  by  explosion  of  dynamite 
used. for  blasting  stumps,  and  no  one  saw  the 
accident,  it  was  proper  for  commission  to  ap- 
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ply  the  presumption  agafnst  suicide  arising  in 
cases  of  accidental  death. — Bekkedal  Lnmber 
Co.  y.  Industrial  Commission  of  Wisconsin,  160 
N.  W.  561. 

$=967(2)  (Iowa)  In  action  to  have  guardian  ap- 
pointed for  property  of  person  of  alleged  un- 
sonnd  mind,  evidence  of  incompetency  in  the 
past  is  material  as  prima  fade  evidence  of  the 
need  of  a  guardian  at  time  of  trial;  the  pre- 
sumption of  continuity  establishing  prima  facie 
necessity  of  guardian,  if  such  necessity  is  shown 
to  have  existed  in  the  past — Miller  v.  Paulson, 
169  N.  W.  203. 

$s»73  (Iowa)  There  is  no  presumption  that  a 
handing  corporation  has  exceeded  its  power 
in  entering  into  a  bond,  but  it  will  be  presumed 
that  it  acted  within  the  scope  of  its  granted 
power.— Denecke  v.  West,  169  N.  W.  97. 
.d=>83(2)  (N.D.)  The  courts  must  presume  hon- 
esty and  not  dishonesty,  in  actions  of  village 
trustees.— Village  of  Ashley  v.  Ashley  Lumber 
Co.,  169  N.  W.  87. 

III.  BTTRDEir  OF  PROOF. 

€=>96(1)  (Iowa)  The  defendants  had  the  har- 
den of  proving  their  affirmative  defenses.— Tod- 
den  T.  Stephenson,  169  N.  W.  34. 

rV.  RELEVANCY,  BIATERIALITT,  AND 

COMPETENCY  IN   6ENERAI<. 

(B)  Rea  GeBtK. 

$s»l27(2)   (Iowa)  In  an  action  on  an  accident 

policy,  where  it  was  claimed  that  the  insured 
died  as  a  result  of  injuries  accidentally  receiv- 
ed while  carrying  ashes,  testimony  that  about 
&n  hour  after  the  work  was  done  insured  stat- 
ed tiiat  he  was  suffering  pain,  and  that  he 
thought  be  had  ruptured  his  side,  held  inadmis- 
sible as  part  of  the  res  gestte. — Budde  v.  Na- 
tional Travelers'  Ben.  Ass'n,  169  N.  W.  706. 

(C)   Similar  Facts  and  Tramaactiona. 

$s»l3l  (Mich.)  To  sustain  the  defense,  in  ac- 
tion for  injury  to  crops  from  obstruction  of 
natural  flowage,  that  crop  failure  was  due  to 
weather  conditions,  testimony  of  farmers  as  to 
conditions  elsewhere  and  failure  of  their  own 
crops  is  inadmissible  without  the  laying  of 
foundation  of  similarity  of  conditions. — Crane 
V.  Valley  Land  Co.,  169  N.  W.  18. 
€=>I32  (Iowa)  In  proceedings  to  have  guardian 
appointed  for  property  of  person  of  alleged  un- 
sound mind,  since  the  mental  condition  of  such 
person  at  the  time  of  the  trial  is  controlling,  if 
at  such  time  she  was  in  sound  mind,  evidence 
of  insanity  in  the  past  would  be  immaterial. — 
Miller  v.  Paulson,  169  N.  W.  203. 
«S=>I35(1)  (N.D.)  Where  one's  fraudulent  in- 
tent in  performance  of  an  act  is  in  issue,  proof 
of  other  similar  fraudulent  acts  is  admissible 
to  establish  his  intent,  where  there  is  such  a 
connection  between  act  in  issue  and  other  acts 
as  to  authorize  inference  that  both  were  parts 
of  one  plan  springing  from  same  intent.— Mar- 
latt  V.  Couture,  169  N.  W.  582. 

(B)   Conip«tenoT. 

^»I50  (^Iinn.)  In  action  against  company  for 
negligently  furnishing  unfit  ether,  and  against 
two  physicians  for  negligently  administering 
it,  the  admission  of  evidence,  experiments,  and 
demonstrations  is  within  the  discretion  of  the 
trial  court. — Moohlcnbrock  v.  Parke,  Davis  & 
Co.,  169  N.  W.  541. 

VII.  ASmSSIONS. 

(B)  By    Parties    or    Other*    Intereatea    In 
Bveut. 

®=»222(2)  (Iowa)  In  an  action  for  injury  re- 
ceived by  plaintiff  when  he  was  run  down  by 
defendant's  motorcar,  evidence  of  statements 
by  defendant  that  he  was  to  blame  for  the  ac- 
cident are  admissible  as  admissions.— Robbins 
V.  Weed,  169  N.  W.  773. 


(D)  Bt  Aventa  or  Otfc«r  SepreaentaCtrea. 

®=»24l(l)  (Minn.)  In  action  by  manaser  of  de- 
tective agency  for  services  in  investigating 
sales  of  intoxicating  liquors  and  for  attend^ 
ance  of  witnesses  in  prosecutions,  defendants' 
offer  to  show  by  the  stenographic  reporter  in 
the  prosecutions  the  testimony  of  plaintilTs 
operatives  as  to  how  ~work  was  done  held 
properly  excluded  as  in  testifying  they  did  not 
represent  plaintiff. — Remick  t.  Langfitt,  l(i9 
N.  W.  149. 

In  action  by  manager  of  detective  agency 
for  services  In  investigating  sales  of  intoxicat- 
ing liquors  and  for  attendance  of  witnesses 
in  prosecutions,  offer  of  proof  by  the  steno- 
graphic reporter  in  the  prosecutions  that  one 
operator  acknowledged  his  former  conviction 
of  crime  was  properly  excluded. — Id. 
<S=»244(1)  (S.D.)  Where  one  liable  on  a  note 
running  to  a  corporation  procares  an  agent  of 
the  corporation  to  induce  it  to  release  the  per- 
son liable  on  the  note,  such  agent  is  the  agent 
of  the  latter  and  not  of  the  corporation,  and 
conversations  between  the  agent  and  the  cor- 
poration's officers  are  admissible  iik  a  suit  on 
such  note. — Theo.  Hamm  Brewing  Co.  ▼.  Huber, 
169  N.  W.  551. 

<@=>244(11)  (Mich.)  The  admission  of  the  driver 
of  an  automobile  which  collided  with  plaintiff's 
wagon  made  shortiy  after  the  accident,  to  the 
effect  that  the  automobile  belonged  to  defendant 
corporation,  and  that  he  was  defendant's  agent, 
was  admissible. — Wald  v.  Packard  Motorcar  Co., 
169  N.  W.  957. 

iS=>248(l)  (Iowa)  In  an  action  for  injuries  re- 
ceived when  i^aintiff  was  run  down  by  defend- 
ant's motorcar,  evidence  of  alleged  admissiona 
of  defendant's  wife,  that  he  was  inexpert  in  the 
handling  of  his  car,  and  was  driving  it  for  the 
first  time,  was  inadmissible. — Robbins  ▼.  Weed, 
169  N.  W.  773. 


Vm.  BECXiARATTONS. 

(A)  Nature,  Form,  and  laeldenta  In  Oen- 
eral. 

<8=»27l(16)  (Iowa)  In  an  action  for  death  of  an 

automobilist  on  a  highway,  where  defendant  in- 
troduced a  conversation  of  deceased  to  the 
effect  that  he  intended  to  catch  a  certain  train, 
for  the  purpose  of  showing  that  he  was  travel- 
ing at  an  unlawful  rate  of  speed,  evidence  of- 
fered by  plaintiff  as  to  another  conversation,  in 
which  deceased  stated  that  if  he  did  not  catch 
the  train  he  would  attend  to  certain  business 
and  wait  for  the  next  train  was  not  inadmissi- 
ble as  a  self-serving  declaration. — Owens  v. 
Iowa  County,  169  N.  W.  388. 


(B)  Proof  and  Bffeat. 

$=3313  (Iowa)  Where  defendant  was  not  pres- 
ent at  the  opening  of  deceased's  papers,  ana  her 
father  stated  that  a  book  found  among  the  pa- 
pers contained  only  $2  or  $3  belonging  to  de- 
fendant and  that  was  all  the  monev  she  had, 
she  was  not  bound  by  such  assertion,  nor  estop- 
ped thereby  to  deny  fraud  in  the  execution  of 
an  agreement  among  the  heirs  as  to  disposition 
of  property,  though  in  fact  deceased  had  given 
her  $300.— Clabaugh  y.  MoFarland,  168  R  W. 
440. 


X.  DOCUMENTARY  EVIDENCE. 

(O)  Private  'Wrltlnva  and  Pnblloatlona. 

$=»363  (Minn.)  In  action  against  company  for 
negligently  furnishing  unfit  etj)er,  and  against 
two  physicians  for  negligently  administering  it, 
it  was  error  to  admit,  over  objection,  pages 
from  a  standard  text-book;  the  general  rule 
being  that  scientific  works  are  inadmis  :ible 
as  substantive  evidence,  either  on  direct  or 
cross  examination. — Moehlenbrock  v.  Parke, 
Davis  &  Co.,  169  N.  W.  Ml. 
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XL    PAROL  OR  EXTRINSIC  EVCDENGE 
AFFECTING  WRITINGS. 

(A)  Contradletlnii,  Varylnft,  or  Atfdlnc  to 
Terms  of  'Written  Inatrament. 

^=3389  (Minn.)  A  member  of  a  corporation, 
or  a  person  dealing  with  it,  is  not  bound  by 
the  record  of  the  transaction  subsequently  en- 
tered in  the  corporate  books,  but  may  contra- 
dict it  and  show  what  actually  took  place. — 
Paggett  V.  St.  Paul  Tropical  Development  Co., 
169  N.  W.  252. 

«=»397(1)  (Iowa)  A  written  contract  cannot  be 
altered  or  varied  by  parol  eTidence. — ^Pearson 
V.  Howell,  160  N.  W.  308. 
«=>397  (2)  (Wis.)  The  terms  of  a  complete  writ- 
ten contract  cannot  be  varied  by  parol. — Miley 
V.  Heaney,  169  N.  W.  64. 

It  was  incumbent  upon  plaintiff,  aeller  of  cor- 
porate stock,  to  see  that  tne  full  understanding 
between  himself  and  defendant,  purchaser,  was 
embodied  in  written  contract  apparently  com- 
plete, and  plaintiff  cannot,  in  an  action  on  notes 
given  for  the  stock,  set  up  that  written  contract 
does  not  clearly  express  the  terms  of  the  agree- 
ment.—Id. 

4=>4I3  (Iowa)  In  action  to  foreclose  purchase- 
money  mortgage,  where  defencbant  connter- 
claimed  for  breach  of  covenant  against  incnm- 
brances,  proof  that  in  the  settlement  the 
amount  of  the  mortgages  was  deducted  from 
the  price  was  complete  defense  to  the  connter- 
claim,  and  did  not  contradict,  but  was  a  'rec- 
ognition of,  the  deed  or  its  covenants.— Compton 
V.  Hites,  160  N.  W.  401. 

4=423(6)  (Iowa)  Parol  evidence  may  be  admit- 
ted as  between  the  original  parties  to  a  note 
to  show  certain  signers  signed  as  agents  or 
principal,  but  mast  stop  short  of  varying  what 
IS  expressly  stated  in  the  note.— Scboling  v. 
Ervin.  168  N.  W.  688. 

«s>423(8)  (Wis.)  Parol  evidence  is  admissible  to 
show  that  oae's  contract  is  one  of  surety  rather 
than  of  principal.— Miley  v.  Heaney,  169  N.  W. 

(B)   InTBlldatlnv  -Written  Instrument. 

^=>429  (Iowa)  In  action  for  personal  injuries 
defended  on  ground  that  plaintiff  has  given  re- 
lease to  third  party  in  full  satisfaction  of  dam- 
ages sustained,  parol  evidence  is  admissible  to 
show  that  defendant  and  third  party  are  not 
joint  tort-feasors,  and  that  in  giving  such  re- 
lease no  compensation  was  in  fact  received  or 
intended  for  injuries.— Middaugh  v.  Des  Moines 
Ice  &  Cold  Storage  Co.,  100  N.  W.  395. 
€=»432  (Iowa)  In  action  for  personal  inju- 
ries defended  on  ground  that  plaintiff  has  giv- 
en release  to  third  party  in  full  Batisfaction  of 
damages  sustained,  parol  evidence  is  admissi- 
ble to  show  that  defendant  and  third  party  are 
not  joint  tort-feasors,  and  that  in  giving  such 
release  no  compensation  was  in  fact  received  or 
intended  for  injuries. — Middaugh  v.  Des  Moines 
Ice  &  Cold  Storage  Co.,  169  N.  W.  395. 

(C)  Separate    or    Sn1>se«aent    Oral   Agree- 

ment. 

«=>442(8)  riowa)  Where  a  written  contract  for 
shipment  of  live  stock  was  complete  and  with- 
out ambiguity,  and  under  the  law  the  company 
was  warranted  in  unloading  shipment  for  in- 
spection at  its  own  yards,  oral  shipping  direc- 
tioDs  or  agreements  were  merged  into  the  con- 
tract, and  it  conld  not  be  varied  by  parol  evi- 
dence that  the  shipper  directed  unloading  at 
other  yards.— Marks  &  Shields  v.  Chicago,  R.  I. 
ft  P.  Ry.  Co.,  loe  N.  W.  704. 

(D)  Conatrnotlon   or    Application    of   I<aa- 

granKe  of  -Written  Inatmment. 

^=>448  (Iowa)  In  an  action  for  diminution  of 
value  of  land  after  conveyance,  but  prior  to 
transfer  of  possession,  evidence  as  to  wnat  was 
stated  during  negotiations  was  inadmissible, 
since  all  negotiations  were  merged  in  the  sobse- 


quent  written  notice.— Nelson  t.  Tracy,  160  N. 
W.  442. 

9=>448  (Wis.)  Regardless  of  preliminary  neg'^- 
tiations,  where  agreement  was  subsequently  re- 
duced to  writings  evidencing  a  complete  con- 
tract, the  court  must  look  to  the  consummated 
written  instruments  to  determine  what  the  con- 
tract  was.— Miley  v.  Heaney,  169  N.  W.  64. 
€=9460(2)  (Iowa)  Parol  evidence  is  admissible 
to  identify  the  subject-matter  of  a  contract  for 
the  payment  of  royalties  to  a  patentee  in  a  suit 
to  recover  royalties  brought  by  him. — Hanson  v. 
Hall  Mfg.  Co.,  169  N.  W.  471. 
<8=>462  (Mich.)  Check  given  by  defendant  in 
replevin  action  to  sheriff  "as  an  indemnity  bond 
in  action  for  replevin"  was  clear,  unambiguous, 
and  could  not  be  varied  by  parol  evidence  to 
show  sheriff  received  check  for  other  purpose 
than  that  of  indemnity.— Diamant  v.  Chestnut, 
169  N.  W.  927. 

Xn.   OPINION  EVIDENCE. 

(A)   Conclualona     and     Opiniona     of    -Wlt- 
neaaea  In  General. 

9=»470  (Minn.)  Admission  of  experienced  wit- 
ness' opinion,  where  it  was  extremely  difficult 
for  him  to  so  describe  situation  that  jury  conld 
understand  what  he  saw,  was  not  error.^ 
Plaude  V.  Mississippi  &  Bnm  River  Boom  Co~ 
169  N.  W.  600. 

«=>47l(17)  (Iowa)  In  an  action  for  Injnry  re- 
ceived by  plaintiff  when  be  was  run  down  by 
defendant's  motorcar,  evidence  of  statements  by 
defendant  that  be  was  to  blame  for  the  accident 
are  admissible  as  admimions,  as  against  objec- 
tion that  it  Involved  opinion,  condlusion,  and 
defendant's  conception  of  legal  duty. — Bobbins 
V.  Weed,  169  N.  W.  773. 

^=>492  (Iowa)  In  action  for  injuries  in  colli' 
sion  on  street  crossing,  witness  was  properly 
not  allowed  to  testify  to  the  speed  of  the  car 
based  on  the  marks  made  in  the  street  by  the 
skidding  of  the  wheels,  though  he  could  have  de- 
scribed the  marks.— Nelson  v.  Hedin,  169  N.  W. 
37. 

$=3492  (Iowa)  Testimony  of  one,  several  hun- 
dred yards  directly  in  front  of  an  automobile 
in  the  nighttime,  as  to  the  speed  thereof,  might 
be  of  little  value,  but  should  not  be  excluded 
on  that  account.---Owens  v.  Iowa  County,  169 
N.  W.  888. 

$=>50l(l)  (Iowa)  It  was  error  to  overrule  an 
objection  to  a  question  as  to  whether  an  auto- 
mobile was  going  "fast  or  slow,"  where  the 
witness'  ideas  as  to  what  fast  or  slow  driving 
meant  did  not  appear. — Seager  v.  Poster,  160 
N.  W.  681. 

Where  a  witness  testified  that  the  automo- 
bile he  was  riding  in  was  moving  at  a  speed  of 
15  miles  per  hoar,  an  objection  to  a  question 
as  to  whether  another  automobile  with  which 
it  collided  was  "going  faster"  was  properly  sus- 
tained as  calling  for  a  conclusion  arrived  at 
by  comparing  speed  of  the  two  car8.^Id. 
®=>502  (Minn.)  In  action  against  boom  com- 
pany for  damage  to  plaintiff's  farm,  a  witness 
who  gave  his  opinion  that  its  market  value  was 
not  diminished  by  injury,  except  by  value  of 
acres  swept  away,  was  properly  cross-exam- 
ined upon  cost  ol  restoring  land  to  its  condi- 
tion before  injury.— Plaude  v.  Mississippi  ft 
Bum  River  Boom  Co..  169  N.  W.  600. 

(B)   Sabjects  of  Expert  Teatlmonr* 

4s»500  (Iowa)  In  an  action  for  alleged  mal- 
practice of  physician,'  it  is  for  the  jury,  and 
not  a  medical  witness,  to.  say  whether  defend- 
ant employed  the  degree  of  skill  ordinarily 
exercised  by  physicians  in  that  locality. — Von 
Sickle  V.  DoolitUe,  160  N.  W.  141. 

In  action  against  homeopathic  physician  for 
alleged  malpractice,  an  allopathic  physician 
could  testify  what  Uie  customary  treatment  in 
such  cases  in  that  locality  was,  but  could  not 
make  comparison  with  the  treatment  given  by 
defendant;  this  being  a  question  for  the  jury. — 
Id. 
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<S=a528(l)  (Towa)  In  an  action  on  an  accident 
policy  by  physicians  may  testify  that  in  their 
opinion  a  kink  or  loop  in  deceased's  bowels  re- 
sulted from  external  violence,  although  it  would 
be  improper  for  the  experts  to  testify  as  to 
what  caused  the  kink.— Budde  v.  National  Trav- 
elers' Ben.  Ass'n,  169  N.  W.  766. 

(C)  Competencr  of  Bxperta. 

$=3536  (Iowa)  In  action  against  homeopathic 
physician  for  alleged  malpractice,  an  allopathic 
physician  should  not  have  been  allowed  to  say 
that  the  patient  should  have  bad  some  medi- 
cine producing  physiological  effect.— Van  Sick- 
le V.  DooUttle,  169  N.  W.  141. 

(D)  Bzamlnatlon   of   Bxpcrta. 

€=>555  (Iowa)  In  pedestrian's  action  against 
city  for  injuries,  where  physicians  had  testified 
to  their  respective  diagnoses  of  the  injury,  and 
on  cross-examination  testified  that  their  opin- 
ion had  been  confirmed  by  a  subsequent  X-ray 
examination  by  another  person,  thongh  defend- 
ant was  entitled  to  have  the  opinion  of  the  wit- 
ness confined  to  his  own  examinations,  it 
could  not  have  the  entire  testimony  stricken  be- 
cause of  the  cross-examination. — Ueam  t.  City 
of  Waterloo,  169  N.  W.  392. 
^9555  (Iowa)  In  an  action  for  personal  inju- 
ry, the  family  physician,  who  had  treated  plain- 
tiff's family,  and  had  frequent  opportunities 
for  'Seeing  plaintiff,  asked  to  state  his  observa- 
tion of  plaintiffs  state  of  health,  might  testify 
that  plaintiff  was  a  well,  healthy  man,  though 
he  bad  never  treated  plaintiff  personally  for  any 
illness.— Robbing  v.  Weed,  169  N.  W.  773. 
«=9555  (Mich.)  In  action  for  damages  due  to 
defects  in  furnace  installed,  estimates  of  ex- 
perts of  what  it  would  Cost  to  make  the  furnace 
workable  were  admissible,  and  their  weight 
was  for  the  jury,  although  they  did  not  measure 
the  length  of  the  piping  they  concluded  should 
be  taken  out,  and  larger  size  substituted,  or 
accurately  figure  out  each  item.^Danielskj  v. 
Lukomski,  169  N.  W.  887. 
«=:>555  (Minn.)  Physiciaii  who  examined  a  per- 
son or  noted  his  appearance  when  operated  up- 
on, and  who  performed  operation  or  was  pres- 
ent, and  observed  effects  of  anspstbetic,  and 
was  present  at  intervals  until  patient's  death 
endued,  might  state  opinion  as  to  cause  of 
death,  even  if  admitting  that  his  opinion  is 
corroboration  by  information  obtained  from 
others  as  to  subsequent  analysis  of  ether. — 
Moehlenbrock  v.  Parke,  Davis  &  Co.,  169  N. 
W.  541. 

C=>557  (Minn.)  In  action  for  negligently  fur- 
nishing unfit  ether,  and  for  negligently  adminis- 
tering it,  identification  of  ether  analyzed  as 
that  administered  to  plaintiff's  intestate  and  to 
a  patient  of  another  physician  on  next  day  as 
basis  for  showing  of  similarity  of  effect  was 
sufficient,  where  all  waa  out  of  samp  can,  and 
there  had  been  no  change  in  its  condition  since 
first  operation. — Moehlenbrock  v.  Parke,  Davis 
&  Co..  169  N.  W.  541. 

In  action  against  company  for  negligently 
furnishing  unfit  ether,  and  against  two  physi- 
cians for  negligently  administering  it,  held,  on 
the  evidence,  that  the  identity  of  ether  used  as 
furnishing  a  proper  foundation  for  testimony 
as  to  analysis  by  chemist  and  opinions  of  ex- 
perts based  thereon  was  for  the  jury.— Id. 

(F)   Effect  of  Opinion  Evidence. 

$s>57l(2)  (Iowa)  On  proceeding  to  have  guard- 
ian appointed  for  property  of  person  of  alleged 
unsound  mind,  expert  testimony  that,  because 
the  husband  of  such  person  had  shown  discrimi- 
nation between  sons  and  daughters,  the  wife 
who  carried  this  out  was  of  unsound  mind,  and 
that  people  who  discriminate  between  children 
are  of  unsound  mind,  held  absurd.— rMiller  v. 
Paulson,  169  N.  W.  20.S. 

Ss357l(7)  (Minn.)  Expert  evidence  as  to  value 
of  attorney  B  services  is  not  in  ordinary  cases 
•ondusive.— Morris  v.  Wulke,  100  N.   W.  ^. 


4=»57l(10)  (Mich.)  In  action  for  damages  doe 
to  defects  in  furnace  installed,  estimates  of  ex- 
perts of  what  it  would  cost  to  make  the  furnace 
workable  were  admissible,  and  their  weight  was 
for  the  jurj",  although  they  did  not  measure  the 
length  of  the  piping  they  concluded  should  be 
taken  out  and  larger  size  substituted,  or  ac- 
curately figure  out  each  item. — Danielski  v. 
Lukomski.  169  N.  W.  887. 
€=3574  (Iowa)  On  appeal  from  assessment  of 
benefits  from  sewer  improvement,  testimony  of 
objecting  property  owner's  expert  witnesses  as 
to  amount  of  benefits  heW  not  controlling,  iu 
view  of  letter  of  owner  admitting  before  con- 
struction of  sewer  that  it  deemed  fair  cost  as 
not  in  excess  of  benefits.- North  View  Land  Co. 
V.  aty  of  Cedar  Rapids,  169  N.  W,  644. 

Xm.   EVIDEirCE  AT  FOBmSR  TRIAL 
OR  IK  OTHER  PROCEEDING. 

«=»578  (Iowa)  Where  action  wag  continued 
after  witness  had  testified  for  plaintiff  and  wit- 
ness died  before  action  was  again  tried,  the 
transcript  of  her  testimony  was  not  admiasible 
in  the  subsequent  action  where  prior  to  con- 
tinuance the  defense  had  bad  no  opportunity 
of  completing  its  cross-examination  of  the  wit- 
ness, notwithBtanding  Code  Supp.  1913,  |  245a. 
— Kemble  v.  Lyons,  169  N.  wT  117. 

The  fact  that  continuance  was  m«de  neces- 
sary by  an  amendment  to  defendant's  pleading 
did  not  make  a  transcript  of  testimony  given 
prior  to  continuance  by  witness  who  died  be- 
fore action  wag  again  tried,  admiasible  in  the 
subsequent  trial,  where  defendant  had  -had  no 
opportunity  of  completing  its  cross-examina- 
tion of  the  witness. — Id. 

9=3582(3)  (Mich.)  A  stenographer's  notes  of 
testimony  at  a  former  trial  are  not  evidence,  be- 
ing neither  read  over  to  nor  signed  by  the  wit- 
nesses, and  having  no  greater  efficacy  than  tho.«e 
taken  by  other  persons,  and  in  the  absence  of  an 
affidavit  by  the  stenographer,  or  other  evidence 
of  genuineness,  is  mere  hearsay. — Garazewski  v. 
Wurm.  169  N.  W.  871. 

XIV.   WEIGHT  AND  SUFITCIENCT. 

9=3590  (Iowa)  In  action  to  foreclose  purchase- 
money  mortgage,  where  defendant  counter- 
claimed  for  alleged  deficiency  in  acreage,  testi- 
mony of  defendant's  family  as  to  representa- 
tions made  by  the  deceased  vendor  must  not  be 
blindly  received,  but  the  court  will  scrutinize 
it  and  weigh  it  carefully.— Compton  t.  Hites, 
169  N.  W.  401. 

EXCEPTIONS.  BILL  OF. 

See  Appeal  and  Error,  «=>522. 

U.   SETTI^BMENT.  SIGNING,  AND 
FIXING. 

«=»40(2)  (Mich.)  Neither  Judicature  Act,  c.  IS. 
§  62,  nor  circuit  court  role  66,  relating  to  the 
extension  of  time  for  settling  a  bill  of  excep- 
tions, prohibit  the  trial  judge  from  granting 
extensions,  if  sufiicient  cause  be  shown. — Bre- 
voort  V.  Mayne,  169  N.  W.  224. 
9=>40(4)  (Mich.)  Where  testimony  bad  actnally 
been  furnished  by  clerk  three  or  four  weeks 
prior  to  expiration  of  80-day  limit  previously 
granted  to  file  bills  of  exceptions  or  move  for 
new  trial,  court  did  not  have  jurisdiction  three 
or  four  months  after  testimony  was  forniahed  to 
grant  an  extension  of  time. — Gamble  v.  Oceana 
Circuit  Judge,  169  N.  W.  954. 
<£=>40(5)  (Mich.)  Judicature  Act,  c.  18,  $  62. 
authorizing  extension  of  time  for  settling  a  bill 
of  exceptions  on  the  stenographer's  certificate, 
applies  only  to  the  first  extension  beyond  the 
statutory  20-day  period  allowed  as  a  matter  nf 
rijsht.- Brevoort  v.  Mayne,  169  N.  W.  224. 

Mental  condition  of  attorney,  etc.,  held  "good 
cause"  for  an  extension  of  time  for  settling  a 
bill  of  exceptions,  notwithatauding  previous  ex- 
tensions,—Id. 
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agency  of  corporation  In  which  he  is  interested, 
he  is  liable,  in  view  of  Oomp.  I^ws  1913,  |$ 
62S2,  6283,  in  equitable  conversion  for  value 
of  property  converted  and  auj'  rents  and  prof- 
its thereon.— Mactaddeo  v.  Jenkins,  169  N.  W. 
151. 


EXCHANGE  OF  PROPERTY. 

See  Brokers^  <&=>86;  Cancellation  of  Instru- 
ments, €=s>45;  Deeds,  $s>211;  Specific  Per- 
formance, 4=929,  51. 

EXCLUSIVE  AGENCY. 

See    Brokers,    <S=>46. 

EXECUTION. 

See  Contempt,  «=>66;  Deeds,  «=»194;  Home* 
stead,  <S=>181;  Husband  and  Wife,  <6s»14. 

n.  PROPERTY   STTBJEOT  TO  EXECU- 
TION. 

«=>56  (Mich.)  Real  estate  owned  jointly  by  in- 
dividuals is  subject  to  levy  and  sale  upon  execu- 
tion running  against  gnch  owners  jointly,  in  the 
absence  of  homestead  and  statutory  exemptions. 
— Sanford  v.  Bertrau,  169  N.  Wl  880. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  «s»80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Account,  $=>1,  18,  20;  Appeal  and  Error, 
«s>1008,  1201;  Descent  and  Distribution; 
Fraud,  9s»62;  Partnership,  i»s>249;  Per- 
petuities, <S=>4;  Trusts,  «s»104;  Wills;  Wit- 
nesses, 4s»130. 

m.  ASSETS,  APPRAISAI.,  Aim  IN- 
VENTORY. 

4=>59  (N.D.)  In  an  action  by  administrator  to 
set  aside  an  alleged  transfer  to  defendant  of 
certain  personalty,  held  that  the  transfer  was 
made  without  any  consideration,  except  an  al- 
leged oral  contract  to  care  for  the  dece.ised  dur- 
ing her  life ;  that  it  was  obtained  by  fraud  and 
undue  inflnence;  and  that  the  transfer  was  not 
signed  by  the  deceased,  except  possibly  by  her 
mark,  and  that  neither  the  note  nor  mortgage 
were  deliverpd  to  defendant.— Peterson  v.  Lind- 
quist,  169  N.  W.  76. 

IV.  COLLECTION  AND  ICANAOEMENT 
OF  ESTATE. 
(A)  In  General. 
«5>93(1)  (N.D.)  After  death  of  partner  con- 
tinuing firm's  bHsincss  after  mutual  dissolu- 
tion before  liquidation  was  completed,  entry 
on  books  of  corporation  organized  by  his  ad- 
ministrator, widow,  and  others  incorporated 
to  take  over  his  business,  allowing  certain 
shares  for  good  will,  etc.,  keld  an  agreement 
to  take  over  and  pay  for  good  will  of  deced- 
ent's business.— Macfadden  v.  Jenkins,  169  N. 
W.  151. 

«=>97  (Neb.)  Administrators  have  the  right, 
in  the  exercise  of  a  reasonable  discretion,  to 
employ  attorneys  when  their  services  are  need- 
ed; the  liability  for  such  service  being  a  per- 
sonal one  until  allowed  by  probate  court  as  part 
of  account.— In  re  Thiede's  Estate,  169  N.  W. 
435. 

<&=>  1 1 1  (6)  (Neb.)  Allowance  by  executors  of 
$3,000  for  service  of  attorneys,  acting  in  their 
behalf  in  the  administration  of  estate,  held  on 
the  evidence  unreasonable  and  excessive  and  di- 
rected to  be  reduced  to  $2,000.— In  re  Thiede's 
Estate,  109  N.  W.  435. 

®=»  1 1 5  (X.D.)  Where  administrator  organized 
corporation  to  take  over  decedent's  business, 
there  was  a  direct  conflict  between  his  trust 
relation  and  his  interest  in  corporation. — Mac- 
fadden T.  Jenkins,  169  N.  W.  151. 

An  administrator  may  not  make  an  individ- 
ual profit  for  himself  either  by  dealing  with 
or  settling  claims  against  the  estate  or  in  deal- 
ing with  any  property  of  the  estate.- Id. 
$=»II7  (N.D.)  Where  administrator  wrongful- 
ly converts  trust  property  direcdy  or  through 


(C)  P«rsouI  Propertr. 

4=5>I63  (N.D.)  Where  administrator  disposes 
of  property  of  the  estate  to  a  corporation  in 
which  he  is  interested,  the  purchase  is  a  pur- 
chase by  the  administrator,  and  value  of  prop- 
erty and  any  profits  by  corporation  accrue  to 
estate,  and  administrator  is  accountable. — Mac- 
fadden V.  Jenkins,  169  N.  W.  151. 

V.  AIXOWANCES    TO    SURVIVING 

WIFE,  HUSBAND,  OR 

CHUJIREN. 

4=3 1 84  (Minn.)  The  widow's  right  to  an  allow- 
ance for  maintenance  under  the  statute  may  be 
waived  by  contract.— In  re  Rogers'  Estate,  169 
N.  W.  477. 

4=3 1 89  (Minn.)  A  contract  between  a  widow 
and  other  devisees,  disposing  of  the  estate  dif- 
ferently from  terms  of  will,  and  fixing  an  oUow- 
ance  for  maintenance,  and  which  has  been  judi- 
cially decreed  to  be  a  valid  contract,  operated 
as  a  waiver  of  her  right  to  such  an  allowance. — 
In  re  Rogers'  Estate,  169  N.  W.  477. 
«=>I94(5)  (Minn.)  A  contract  between  a  widow 
and  other  devisees,  disposing  of  estate  different- 
ly from  terms  of  will,  which,  by  decree,  has  been 
determined  to  be  a  valid  contract,  is  admissible 
on  hearing  of  widow's  application  for  an  allow- 
ance.—In  re  Rogers'  Estate,  169  N.  W.  477. 

VI.   ALLOWANCE  AND  PAYMENT  OF 
CLAnn. 

<A)  LtablUttM  of  Estate. 

^»220  (N.D.)  Administrator  may  not  pur- 
chase claims  against  the  estate  at  a  discount, 
and  on  accounting  charge  such  claims  for  their 
face  amount.— Macfadden  v.  Jenkins,  169  N. 
W.  151. 

S=>22l(2)  (Iowa)  In  a  claim  against  au  execu- 
tor for  legal  services  rendered  a  former  guard- 
ian of  decedent,  the  burden  is  on  the  claimant 
to  show,  not  only  the  services  rendered,  but 
their  reasonable  value. — Kratz  v.  Heins,  169  N. 
W.  33. 

XI.  ACCOUNTINO  AND  SETTLEMENT. 

(E)    Statlnv,    Settltna.,    Openlnar.    and    Re- 
view. 

«s>509(2)  (N.D.)  Where  administrator  was 
found  liable  for  equitable  conversion,  it  was 
proper  for  trial  court  to  restate  account,  and 
to  order  court  in  which  accounting  was  bad  to 
correct  final  account  in  accordance  with  find- 
ing and  judgment  of  trial  court,  the  district 
court  having  appellate  jurisdiction  upon  an 
order  allowing  or  disallowing  a  final  account. 
—Macfadden  v.  Jenkins,  169  N.  W.  151. 

XIV.  EXECUTORS  DE  SON  TORT. 

4=>539  (Iowa)  Where  defendant  daughter,  who 
in  her  own  wrong  undertook  to  administer  estate 
of  her  deceased  mother,  obtained  from  defend- 
ant, entitled  to  a  share  in  estdte,  an  unfair  set- 
tlement, because  she  failed  to  make  n  full  and 
fair  report  of  property  of  estate,  the  settle- 
ment will  be  deemed  fraudulent,  although  de- 
fendant was  sincere  in  believing  tliat  plaintiff 
had  no  rights.— Skahan  v.  Heading,  169  N.  W. 
324. 

Defendant,  in  such  case,  would  be  chargeable 
with  at  least  legal  interest  upon  amount  which 
she  withheld  from  plaintiff. — Id. 

EXEMPLARY  DAMAGES. 

See  Master  and  Servant,  €=^351. 

Digitized  by  VnOOQiC 


Ezamptloaa 


169  NORTHWESTEKN  RBPORTEB 


998 


EXEMPTIONS. 


^e  Homestead. 

I.  NATITRE  AND  EXTENT. 

(A)  Ifatare,  Creation,  Duration,  and  Eitfeet 
In  General. 

€=>4  (Iowa)  Exemption  laws  are  not  intended 
simply  for  the  protection  of  the  debtor,  but 
primarily  for  the  protection  of  his  family,  and 
such  statutes  will  be  liberally  construed.— 
Schooley  y.  Schooley,  169  N.  W.  66. 

(B)  Peraona  XSntltled. 

9=>I6  (Iowa)  A  divorced  bu.sband  who  marries 
again  ia  the  head  of  a  family  within  Code,  | 
4011,  exempting  certain  wages  of  the  head  of 
a  family  from  liability  for  debt. — Schooley  t. 
Schooley,  169  N.  W.  56. 

(D)    Uabllltlea    Enforceable    Asalnst    B3x- 
empt  Property. 

$s»76  (Iowa)  Alimony  reduced  to  judgment, 
or  any  judgment  for  a  fixed  amount,  is  a  ''debt' 
within  Code,  §  4011,  exempting  certain  wages 
of  the  head  of  a  family  from  liability  for  debt. 
—Schooley  t.  Schooley,  169  N.  W.  56. 


E/PLOSIVES. 


See  EMdence,  <3=>59. 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

X.   OrVTL  I.IABIUTT. 
(B)  Actions. 

«s»39  (Iowa)  In  action  for  false  arrest  and 
imprisonment  by  negro  janltress  in  theater 
against  its  manager,  case  held  for  jury  under 
evidence  tending  to  show  manager  had  pro- 
cured arrest,  which  was  indisputably  improper. 
— Leighton  v.  Getchell,  169  N.  W.  649. 

FALSE  PRETENSES. 

€s»7(2)  (Wis.)  Acts  or  conduct  may  constitute 
false  pretenses.— Stecher  y.  State,  169  N.  W. 
287. 

$=326  (Wis.)  Information  for  obtaining  money 
by  false  pretenses,  following  St.  1917,  {  4423, 
and  charging  that  defendant,  by  false  pretenses 
and  representations,  induced  delivery  to  him  of 
power  of  attorney  to  mortgage,  etc.,  held  suffi- 
cient, as  stating  offense  and  advising  defendant 
of  crime  with  which  he  was  charged,  even  on 
objection  before  trial.— Stecher  v.  State,  169  N. 
W.  287. 

€=^42  (Iowa)  In  a  prosecution 'for  cheating  by 
false  pretenses  that  a  note  given  for  a  stock  of 
goods  was  signed  by  the  sons  of  a  named  per- 
son, evidence  that  defendant  had  held  another 
note  against  the  same  signers  and  had  turned 
it  in  on  another  trade  was  admissible  as  show- 
ing defendant's  guilty  knowledge  and  intent. 
—State  V.  Waterbury,  169  N.  W.  697. 
@=44  (Iowa)  In.  a  prosecution  for  cheating  by 
false  pretenses  that  a  note  given  for  a  stock  of 
goods  was  signed  by  the  sons  of  a  named  per- 
son, evidence  that  defendant  bad  held  another 
note  against  the  same  signers  and  bad  turned 
it  in  on  another  trade  was  admissible  as  show- 
ing defendant's  guilty  knowledge.— State  v.  Wa- 
terbury. 169  N.  W.  697. 

€=p48  (Iowa)  In  a  prosecution  for  cheating  by 
false  pretenses  that  the  makers  of  a  note  given 
in  exchange  for  a  stock  of  goods  were  the 
sons  of  a  named  person,  defendant's  evidence 
that  the  seller  of  the  goods  was  indebted  to 
others,  who  had  attenii)tod  to  enforce  their 
right  against  the  goods  in  defendant's  bands, 


was  immaterial. — State  t.  Waterbary,  168  N. 
W.    697. 

That  a  person,  defranded  by  false  pretenses 
that  a  note  given  as  part  of  the  plircfaase  price 
of  goods  was  signed  by  the  sons  of  a  named 
person,  has  not  offered  to  return  any  of  the 
purchase  money  actually  received,  is  immaterial 
in  a' prosecution  for  cheating  by  false  pretenses. 
—Id. 

^»49(1)  (Wis.)  Evidence  held  to  sustain  con- 
viction of  having  obtained  money  under  false 
pretenses  by  procuring  from  person  defrauded 
power  of  attorney  to  mortgage  her  property 
under  false  representations  that  it  was  necessary 
in  selling  for  her.— Stecher  v.  State,  169  N.  W. 
287. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Appeal  and  Error,  ^=>1201;  Ciommerce, 
<8=»27;  Master  and  Servant,  «=>86,  289;  Re- 
lease. ^=»29. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <S=»188-177. 

FENCES. 

See  Adverse  Possession,  €=>8,  66;  Animals, 
e=>95,  100;  Boundaries,  «=348;  Electricity, 
$=99;  Highways,  ®=>164. 

FINDING  LOST  GOODS. 

See  Arrest,  ®=»63. 

FINES. 

See  Appeal  and  Error,  €e978L 

FIRE  CRACKERS. 

See  Municipal  Corporations,  $=373S. 

FIRES. 

See  Landlord  and  Tenant,  ®=>29,  166;  Mali- 
cious Prosecution,  ®=>4;  Municipal  Corpora- 
tions, «s>603,  623,  625: 

FIXTURES. 

See  Receiving  Stolen  Goods,  «=s>2;  Taxation, 
<&=»347. 

®=94  (Iowa)  If  a  tenant  intended  permanent- 
ly to  annex  additions  to  a  building,  such  addi- 
tions will  not  be  regarded  as  trade  fixtures, 
but  a  part  of  the  realty.— Winnike  v.  Heyman, 
169  N.  W.  631. 

<S=»4  (Wis.)  The  question  of  whether  property 
constitutes  fixtures  is  largely  one  of  intent- 
State  V.  Norsman,  169  N.  W.  429. 
©=s»7  (Wis.)  Light  ond  heavy  machinery  used 
in  plant  manufacturing  machine  tools,  and  not 
attached  to  floors  by  screws,  bat  held  in  posi- 
tion by  its  own  weight,  and  either  attached  to 
electric  motors  by  power  wires  or  to  the  steam 
plant  by  belts  and  pulleys,  was  "real  property," 
part  of  the  freehold,  and  properly  so  assessed.- 
State  V.  Norsman,  169  N.  W.  429. 
€=>I4  (Iowa)  Where  a  balcony  in  a  storeroom 
appeared  to  be  a  permanent  part  of  the  build- 
ing, one  buying  the  building  was  an  innocent 
purchaser,  and  the  balcony  passed  under  the 
conveyance  to  him,  although  the  tenant  claim- 
ing such  balconyto  be  a  trade  fixture  was  then 
in  possession.— Winnike  v.  Heyman,  169  N.  W. 
681. 

^=9 IS  <Iowa)  "Trade  fixtures"  Is  a  term  usual- 
ly employed  to  describe  property  which  a  ten- 
ant has  placed  on  rental  real  estate  to  advance 
the  business  for  which  it  is  leased  and  which 
may,  as  against  the  lessor,  be  removed  at  the 
end  of  the  tenant's  term. — Winnike  v.  Heyman, 
1C9  N.  W.  631. 
If  additions  put  to  a  building  by  a   tcnaiil 
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cenDot  be  removed  without  enhstantial  injury 
to  the  buildinf,  they  are  not  trade  fiztares, 
bnt  a  part  of  the  realty.— Id. 
<S=>35(2)  (Minn.)  Evidence,  in  a  brewing  com- 
pany's action  to  recover  under  a  contract  60 
per  cent,  of  expense  of  saloon  fittines  and  fix- 
tures placed  by  it  on  defendant's  saloon  prem- 
ises,' bought  after  he  bad  sold  his  saloon  busi- 
ness, held-  sufficient  to  sustain  a  verdict  tor 
Slaintiff  tor  $1,108.90.-Jung  Brewing  Ck).  v. 
tund,  169  N.  W.  706. 
$=»35(2)  (Wis.)  Act  of  mannfttcturini;  company 
in  installing  machinery  in  plant  and  connecting 
it  by  power  wires  and  belts  to  building  consti- 
tute evidence  of  intent  machiriery  should  be- 
come t>art  of  freehold,  not  to  be  overcome  by 
evidence  it  carried  machinery  on  books  as  mov- 
able e<iuipment.— State  v.  Noiiunaii,  16&  N.  W. 
429. 

^=>35(3)  (Iowa)  In  an  action  for  damages  for 
removing  a  balcony  claimed  by  defendant  ten- 
ant to  be  a  trade  fixture,  the  tenant's  intent 
in  annexing  such  balconv  held  for  the  jury. — 
Winnike  v.  Heyman,  169  N.  W.  631. 

In  an  action  agaiust  a  tenant  for  removing 
a  balcony  at  the  back  of  the  storeroom,  whether 
such  balcony  might  have  been  removed  without 
substantial  injury  to  the  building  held  for  the 
jury,— Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Landlord  and  Tenant,  <8=291. 

FOREIGN  CORPORATIONS. 

See  Corporations,  9=»642-C68. 

FORFEITURES. 

See  Appeal  and  Error,  ®=sll52;  Equity,  ®=» 
24;  Fraud,  <S=»60;  Insurance,  «=»388,  392, 
645%;  750.  753,  755:  Master  and  Servant, 
^=>3ol;  Mechanics'  Liens,  €=>75;  Specific 
Performance,  €=>61,  110;  Vendor  and  Pur- 
chaser, «=101,  186. 

FOURTH  OF  JULY. 

6ee  Municipal  Corporations,  $=»735. 

FRANCHISES. 

See  Attorney  General,  €=»7. 

FRAUD. 

See  Attorney  and  Client,  <8=al52,  166;  Bills 
and  Notes,  «=103,  113,  373,  520;  OanqcUa- 
tion  of  Instruments,  ^=94,  45;  Compromise 
and  Settlement,  ®=»18,  23;  Continuance,  ^=» 
23;  Corporations,  «=>1,  121.  190;  Courts, 
«=»30;  Estoppel,  <S=>52;  Evidence,  «s>135, 
813;  Executors  and  Administrators,  ^s> 
639;  Frauds,  Statute  of;  Fraudulent  Con- 
veyances; Homestead,  €=»177;  Husband  and 
Wife,  <g=s>14;  Insurance,  «=>83,  684;  Judg- 
ment, 4=»590;  Jury,  €=>14;  Landlord  and 
Tenant,  4=»96,  132;  Limitation  of  Actions, 
«s>100;  Marriage,  4=s>58.  62;  Mortgages, 
«s>529;  Municipal  Corporations,  ^s>488, 
480;  Payment,  ^=389;  Principal  and  Surety, 
«so42,  161;  Release.  <8s>17,  24,  57;  Replevin, 
«s>8;  Sales,  «S962;  Trial.  <8=»206,  388;  Ven- 
dor and  Purchaser,  «s»33,  38,  44,  351. 

t.      DECEPTION      CONSTTTXTTINa 

FBAITD,  AND  UABXIOTT 

THEREFOB. 

^=»9  (Wis.)  Mere  representations  on  part  of 
die  seller  that  another  stands  ready  and  willing 
to  purchase  the  property  offered  for  sale  do  not 
constitute  "actionable  fraud,"  op  "deceit."— 
Mfley  T.  Henney,  169  N.  W.  64. 
$=3>ll(l)  (Iowa)  One  who  knows  that  a  con- 
cern has  been  operating  at  loss,  is  in  debt,  has 
■  heefi  compelled  to  borrow,  and  has  delinquent 
taxes,  is  guilty  of  actionable  misrepresentation 
in  saying  to  surety  on  notes  given  for  stock  in 


concern  that  it  is  doing  a  good  business,  mak- 
ing money,  etc.,  such  statements  not  being  opin- 
ions.—Sherman  V.  Smith,  169  N.  W.  216. 
«:»ll(2)  (Iowa)  A  representation,  to  a  surety 
on  notes  given  for  stock  in  a  drug  company  by 
the  purchaser  of  the  business,  that  business  was 
such  maker  would  be  able  to  meet  installments 
on  notes  as  they_  fell  due,  was  statement  of  non- 
actionable  opinion  as  to  future. — Sherman  ▼. 
Smith,  169  N.  W.  216. 

€=>I3(2)  (Wis.)  Where  defendant,  with  intent 
to  induce  plaintiff  to  buy  stock,  made  false  rep- 
reseutations  as  to  value  of  the  stock,  and  plain- 
tiEf  relied  thereon  and  was  thereby  induced  to 
make  the  purchase,  defendant  would  be  liable 
for  damages  for  deceit,  although  he  did  not 
know  at  the  time  he  made  the  representations 
that  the  stock  was  not  worth  the  amount  stated 
by  him.— Bechman  v.  Salzer,  169  N.  W.  279. 
*=>I3(3)  (Wis.)  Fraud  is  proven  when  it  is 
shown  that  a  false  representation  has  been  made 
knowingly,  or  without  belief  in  its  truth,  or  reck- 
lessly, without  caring  whether  it  be  true  or 
false.— Bechman  v.  Salzer,  160  N.  W.  279. 
4s>l6  (Iowa)  Fraudulent  concealments  on  ma- 
terial matters  are  equivalent  to  a£Srming  a  fact 
which  does  not  exist. — Sherman  v.  Smith,  1G9 
N.  W.  216. 

^»I8  (Wis.)  Misrepresentations  to  constitute 
"actionable  fraud"  must  be  of  a  material  fact.— • 
Miley  v.  Heaney,  169  N.  W.  64. 
<8=»27  (Iowa)  The  mere  fact  that  defendant  in 
making  statement  of  his  property  to  plaintiff 
bank,  from  which  he  had  borrowed  money,  in- 
cluded his  homestead,  would  not  be  fraud. — 
Keosauqua  State  Bank  v.  Hartm«n,  169  N.  W. 
339. 

®=>28  (Wis.)  Where. a  decoy  purchaser  is  made 
use  of  to  corroborate  or  impress  upon  the 
prospective  buyer  a  misrepresentation  concern- 
ing the  value  of  the  property  sold,  or  some 
other  material  fact,  actionable  fraud  may  re- 
sult.—MUey  V.  Heaney,  169  N.  W.  64. 

n.  ACTIONS. 
(O  Bvldenee. 

<S=>58(1)  (Wis.)  In  action  for  damages  for  de- 
ceit in  inducing  plaintiff  to  buy  shares  of  stock, 
evidence  held  to  warrant  jury  finding  that  de- 
fendant stated  as  a  fact  that  the  stock  was 
worth  $15  a  share. — Bechman  v.  Salzer,  169  N. 
W.  279. 

Plaintiff  had  the  burden  of  showing  by  a  clear 
and  satisfactory  preponderance  of  tne  evidence 
that,  prior  to  time  that  he  purchased  stock,  de- 
fendant falsely  represented  that  it  was  worth 
$15  a  share,  that  plaintiff  believed  such  repre- 
sentation to  be  true,  and  that  he  relied  thereon 
in  making  purchase  of  stock. — ^id. 

(D)  Damaves. 

€=s>60  (Minn.)  In  action  for  damages  from 
flood  to  live  stock,  etc.,  purchased  under  a  bill 
of  sale,  as  result  of  seller's  false  and  fraudu- 
lent representations  that  land  leased  to  buyer 
was  not  subject  to  floods,  etc.,  buyer  could  not 
recover  value  of  feed  consumed  by  live  stock 
while  in  his  possession  after  he  had  forfeited 
right  to  rescind  the  purchase;  it  not  being 
claimed  that  this  was  extra  feed  necessitated 
by  the  flood.— Przyblyskl  v.  Pellowski,  169  N. 
W.  707. 

€=362  (Iowa)  In  action  based  on  fraud  and  de- 
ceit of  defendant  in  inducing  plaintiff  to  relin- 
quish his  rights  in  estate  of  defendant's  deceas- 
ed mother  for  $900,  held  that  judgment  of 
$776.66  for  plaintiff  was  not  ezceasiTe.— Skahan 
V.  Heading,  169  N.  W.  324. 

FRAUDS,  STATUTE  OF.       . 

VX.   BEAI.  PROPERTY  AND  ESTATES 
AND   INTERESTS  THEREIN, 

<@='56(5)  (N.D.)  A  contract  of  agency  to  pur* 
chase  at  a  chattel  mortgage  foreclosure  and  to 
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permit  owner  to  repay  purchase  price  was  not 
within  atatnte  of  frauds.— Odegard  v.  Haug- 
land,  160  N.  W.  170. 

«=»70  (S.D.)  Where  adjoining  landowners  em- 
ployed Hurveyor  to  fix  boundary  line,  their  parol 
agreement  that  the  line  80  fixed  should  be  the 
true  boundary  was  not  a  conveyance  of  land, 
and  therefore  void  under  the  statute  of  frauds, 
though  the  true  location  could  have  been  ascer- 
tained by  reference  to  government  field  notes 
and  plats.— Wood  v.  Bapp,  169  N.  W.  518. 
*=»74(3)  (Mich.)  Where  a.  debtor  has  deeded 
land  subject  to  mortgage  to  his  creditor,  with 
a  contract  back  as  security  for  the  deed,  and 
subsequently,  to  pay  off  the  mortgage,  baa 
orally  instructed  the  creditor  to  convey  the  prop- 
erty to  the  mortgagee  <ta  payment  m  the  debt, 
such  instruction  was  not  insufficient  under  the 
statute  of  fraud,  Comp.  Laws  1915,  t  11975. — 
Farr  v.  Childs,  169  N.  W.  868. 

FRAUDULENT  CONVEYANCES. 

I.   TBANSFEBS    AND    TBANSAOTION8 
rNVALID. 

(F>  Confldential  Relatlona  of  Parties. 

^=>I04(1)  (Iowa)  Transfers  of  property  be- 
tween husband  and  wife  will  be  set  aside  at 
the  suit  of  creditors  if  fraud  appears;  but  if 
the  debt  in  payment  of  which  a  conveyance  Is 
made  is  fairly  shown  to  have  been  contracted 
in  good  faith,  the  mere  fact  that  the  grantee 
is  the  debtor's  wife  affords  no  ground  for  equi- 
table interference. — Keosauqua  State  Bask  v. 
Hartman,  169rN.  W.  339. 

(R)   Preferences   to  Creditors. 

^»II8(2)  (Iowa)  As  between  his  two  credi- 
tors, a  bank  and  his  wife,  defendant  had  the 
legal  right  to  prefer  her  by  giving  her  a  deed 
to  their  homestead,  the  value  of  the  homestead 
not  materially  exceeding  amount  due  her. — 
Keosanqna  (Mate  Bank  v.  Hartman,  169  N.  W. 
339. 

m.   BEBCBDIES  OF   CREDITORS  AlfS 

PUBOHASEBS. 

(O)   Bvldeiioe. 

«S=>271(4)  (Iowa)  Code  Supp.  1913,  K  2911a, 
2911b,  the  Bulk  Sales  Law,  declaring  that, 
where  seller  fails  to  give  creditor  notice  and 
to  comply  with  such  act,  the  sale  "will  be  pre- 
sumed to  be  fraudulent  and  void,"  as  against 
creditors,  merely  declares  a  new  rule  of  evi- 
dence, and  the  presumption  is  not  conclusive. — 
Wheeler  &  Motter  Mercantile  Co.  v.  Johnson, 
160  N.  W.  334. 

FREEZING. 

See  Master  and  Servant,  <9=»373,  374. 

GAMING. 

See  Criminal  Law,  @=>1168,  1172;  Indictment 
and  Information,  ®=»110;  Sales,  €=348. 

X.   GAMBLING    CONTBACTS    AND 

TRAITSACTIOIfS. 

(A)  Nature  and  Validity. 

€=»  1 1  (Neb.)  Delivery  of  grain  to  elevator  com- 
pany to  be  paid  for  on  demand  at  the  price 
then  prevailing  is  not  within  the  anti-gambling 
statute.- Dworak  v.  Dobson,  169  N.  W.  259. 

m.   CRIMXITAI.  RE8POIfSIBII.ITT. 
<A)  OHenaea. 

«s»75(l)  (Iowa)  The  offense  of  keeping  a 
gambling  house  is  not  necessarily  a  continuing 
one,  and  the  offense  may  be  complete  even 
though  the  place  is  kept  and  maintained  but 
for  a  single  day,  or  for  any  definite  measurable 
length  of  time.— State  v.  Alexander,  169  N.  W. 
607. 


<&=»76  (Iowa)  Under  Code  1897,  {  4962,  one  in 
control  of  a  dwelling  or  building  for  legitimate 
purposes  is  guilty  of  an  offense  if  he  permits 
or  suffers  any  person  to  play  at  cards  for  mon- 
ey.—State  V.  Alexander,  169  N.  W.  657. 

Under  Code  1897,  f  4962,  prohibiting  one  from 
permitting  or  suffermg  cards  to  be  played  for 
money  in  building  kept  for  legitimate  purposes, 
it  is  not  sufScient  to  convict  to  merely  show 
that  cards  were  played  for  money  in  defendant's 
presence. — Id. 

^=>8I  (Iowa)  The  offense  of  keeping  a  gambling 
house  is  not  necessarily  a  continuing  one.— State 

V.  Alexander,  169  N.  W.  667. 

(B)  Proseeation  and   Poaiakmeat. 

€=396  (Iowa)  The  law  does  not  make  any  pre- 
sumptions against  the  defendant  touching  any 
fact  essentiiil  to  constitute  his  guilt  in  cases 
such  as  permitting  gambling  to  be  carried  on, 
except  such  presumptions  as  are  created  by  the 
statute  itself.— State  v.  Alexander,  169  N.  W. 
657. 

€=>98(6)  (Iowa)  In  a  prosecution  under  Code 
1897,  S  4962,  for  permitting  cards  to  be  played 
for  money  in  a  building  used  for  legitimate  pur- 
poses, evidence  held  sufficient  to  sustain  a  find- 
ing that  the  games  were  played  for  money.— 
State  V.  Alexander,  169  N.  W.  657. 

GARNISHMENT. 

Bee  Statutes,  <S=>131. 

I.  NATURE  AND  GROUNDS. 

€=»l  (Mich.)  Garnishment  proceedings  are  spe- 
cial and  statutory,  affording  a  harsh  remedy, 
and  one  pursuing  it  must  bring  himself  within 
the  statute  and  follow  its  mandates. — W.  H. 
Warner  Coal  Co.  v.  Nelson,  169  N.  W.  852. 

VI.  PROCEEDINGS   TO   STJPPORT   OB 

ENFORCE. 

€=3 1 75  (Mich.)  Where  a  summons  in  garnish- 
ment runs  against  the  principal  defendant  alone, 
and  the  declaration  counts  upon  a  cause  of  ac- 
tion against  him  alone,  entry  of  a  joint  judg- 
ment against  the  principal  defendant  and  the 
garnishee  defendant  is  unwarranted. — W.  H. 
Warner  Coal  Co.  v.  Nelson,  160  N.  W.  852. 
e=>l77  (Mich.)  A  joint  judgment  against  a 
garnishee  and  the  principal  defendant,  entered 
on  the  same  day,  is  premature  and  void  as  to  the 
garnishee,  in  view  of  Comp.  Laws  1897,  | 
10612,  providing  for  an  interim  of  two  days 
between  entry  of  judgment  against  the  princi- 
pal defendant  and  against  the  garnishee. — W. 
H.  Warner  Coal  Co.  v.  Nelson,  160  N.  W.  852. 
€=>I78  (Mich.)  Entry  of  a  joint  judgment  of  de- 
fault against  principal  defendant  and  the  gar- 
nishee defendant  at  the  same  time  is  unauthor- 
ised.—W.  H.  Warner  Coal  Co.  v.  Nelson,  169 
N.  W.  852. 

€=s>i87  (Iowa)  Where,  notwithstanding  disclo- 
sure of  no  indebtedness  to  nonresident  defend- 
ant, judgment  was  rendered  against  bank  gar- 
nishee, a  motion  to  vacate  could  be  made  at 
any  time  without  compliance  with  formalities 
required  by  Code,  {  4093;  the  court  having 
had  no  jurisdiction,  and  the  action  having  been 
in  rem  with  no  indebtedness  to  which  jurisdic- 
tion could  attach.— Elwood  H.  Royer,  Inc..  v. 
Mershon,  169  N.  W.  400. 
€=>I87  (Mich.)  A  garnishee  defendant*!  failure 
to  appear  in  the  garnidiment  proceedings. 
wherd>y  default  is  taken  a^inat  him,  is  not  a 
waiver  of  his  right  to  insist  upon  compliance 
with  the  statute,  nor  does  it  estop  lilm  from 
insisting  that  the  procecdinga  were  irregular,  on 
motion  to  open  the  default.— W.  H.  Warner 
Coal  Co.  V.  Nelson,  169  N.  W.  852. 


GAS. 

See  Statutes,  «s3l31. 
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GIFTS. 

See  Bankruptcy,  «=3l39;  Husband  and  Wife, 
«S=s>14. 

I.  IMTEB  VIVOS. 

®=:>IS  (Iowa)  A  mere  intention  to  pive  in  tlie 
future  gives  rise  to  no  obligation  -whicli  the  law 
will  recognize  or  enforce. — Caaady  v.  Oasady, 
169  N.  W.  688.  .     • 

®=3l6  (Iowa)  A  promise  to  malte  a  gift  inter 
vivos  will  not  vest  any  right  or  title  in  the 
donee,  except  where  the  promise  is  followed  by 
performance,  and  a  surrender  of  possession  or 
dominion  over  the  alleged  subject  of  the  gift.— 
Casady  v.  Casady,  169  N.  W.  683. 
^=341  (Iowa)  If  one  to  whom  another  hag  ren- 
dered services  volvmtarily  gives  and  turns  over 
to  such  other  money  or  property  as  an  evidence 
of  gratitude  or  appreciation,  such  payment  or 
gift  is  irrevocable  and  the  title  of  the  donee  is 
good  against  the  world,  in  the  absence  of  fraud. 
— Kregel  v.  Fredelake,  169  N.  W.  642. 
4=949(4)  (Iowa)  Continuance  in  a  use  and  pos- 
session of  land,  which  were  permiSBive  in  their 
origin,  constitute  no  evidence  of  gift. — (Tasady 
V.  Casady,  169  N.  W.  683. 

Evidence  held  insufficient  to  show  a  parol  gift 
of  land,— Id. 

GOOD  WILL 

See  Assignments,  i&=>19;  Contracts,  «=»116, 
117;  EJxecutors  and  Administrators,  <3=»93; 
Injunction,  e=>61;  Partnership,  iS=>229; 
Pleading,  «=>67. 
®=32  (X.D.)  A  profitable  business  is  not  nec- 
essarily accompanied  by  a  good  will,  and  an 
unprofitable  business  may  have  a  good  will 
consisting  in  desire  of  patrons  to  continue 
accustomed  business  relations.— Macfadden  v. 
Jenkins,  169  N.  W.  161. 
d=>5  (Iowa)  An  agreement  that,  in  considera- 
tion of  $1,000,  defendant  physician  and  surgeon 
would  relinquish  his  busmess  to  plaintiff  nnd 
retire  from  practice  in  the  county  for  a  period 
of  10  years,  was  valid,  although  there  was  no 
transfer  of  tangible  property,  such  as  an  office, 
instruments,  or  aupplies.- Bowe  t.  Toon,  169 
N.  W.  38. 

GRAND  JURY. 

See  Contempt,  «=o66;  Criminal  Law,  «=»42; 
Malicious  Prosecntion,  ^=»4;  Witnesses,  $=» 
293%,  307. 

GUARANTY. 

See  Carriers,  ®=>194;  Indemnity;  Principal 
and  Surety,  ®=»56,  57. 

n.  COITSTBXTCTION  AND  OPEBATIOIT. 

^='35  (Neb.)  A  guaranty  written  on  a  nego- 
tiable note,  reciting  that  for  value  received  th* 
writer  guaranteed  payment  of  the  note,  and  all 
reneTi^ais  and  extensions  to  the  payee  ot  other 
holders,  and  waived  protest,  presentment,  non- 
payment, lack  of  diligence  in  collecting  note, 
etc.,  was  a  contract  to  pay  the  note  upon  de- 
fault of  makers  at  maturity. — International 
Harvester  Co.  of  America  v.  Scbultz,  169  N.  W. 
428. 

GUARDIAN  AND  WARD. 

See  Appeal  and  Error,  ^==>1008;  Deeds,  €=» 
211;  Evidence,  i©=»18,  67,  132,  571;  Execu- 
tors and  Administrators,  ®=»221;  Insane 
Persons,  «=»2,  27. 

HABEAS  CORPUS. 

n.  JVBISDIOTION.    PROOEEBIHGS. 

AiTD  bei.iz:f. 

$=»85(1)  (Minn.)  In  habeas  corpus  proceedings, 
evidence  held  insufficient  to  ju.stify  a  denial  of 
a  father's  natural  and  legal  right  to  the  care 


and  custody  of  his  minor  child.— State  t,  Arm- 
strong, 169  N.  W.  249.  -  . 
<S=>99(3)  (Minn.)  While  the  best  interest  of  a 
minor  child  is  the  controlling  question  in 
awarding  its  care  and  custody,  the  natural 
ri^ht  of  the  father,  as  parent,  cannot  be  set 
fiside  on  sentimental  grounds,  nor  on  tlieoty 
that  child  would  receive  better  care  from  child's 
mother's  sister  having  its  actual  care  and  cus- 
tody.—State  V.  Armstrong,  160  N.  W.  219. 
<£=>99(4)  (Minn.)  Where  a  father,  after  death 
of  his  first  wife,  remarried  and  maintained  a 
home  and  provided  suitable  surroundings  for 
his  daughter,  nine  years  of  age,  and  was  finan- 
cially able  to  maintain  her,  he  was  entitled 
to  her  custody  as  against  his  first  wife's  sister, 
if  bis  second  wife  was  morally  fit  to  bring  up 
the  child.— State  v.  Armstrong,  169  N.  W.  249. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  <8»1033-1073;  Crimi- 
nal Law,  «»1166-1176. 

HAWKERS  AND  PEDDLERS. 

See  Criminal  Law,  «=»419,  420,  421 ;  Licenses, 
<9=>7,  15,  42. 

HEALTH. 

See  Animals  9s>31;  Carriers,  «=s218;  Coun- 
ties, €:s>204;  Evidence,  9=3>442;  Insurance, 
«=>665.  669;  Master  and  Servant,  «s>96, 
118,  403;  Torts,  <S=7. 

Z.  BOARDS  OF  HEALTH  AND  SAHI- 
TABT  OFFIOEB8. 

@=37(2)  (Iowa)  A  health  officer,  appointed  by 
the  local  board  of  health  under  (Me  1897,  { 
2568,  has  no  right  by  virtue  of  his  appointment 
to  administer  to  the  sick  of  the  township  at  the 
expense  of  the  county,  and  when  he  renders 
services  the  requirements  of  Code  Sui)p.  1913, 
H  2571a,  most  be  observed  before  the  county  is 
liable.— Lacy  v.  Monona  County,  169  N.  W. 
760. 

The  health  officer  appointed  by  a  local  board, 
who  administered  to  persons  in  the  township 
afflicted  with  smallpox,  cannot  recover  from 
the  county,  where  he  did  not  act  under  a  writ- 
ten order  of  the  board  of  health;  Code  Supp. 
1913,  S  2571a,  making  such  a  written  order  a 
prerequisite  to  compensation. — Id. 

n.   REG1TX.ATIOITS  AITD  OFFENSES. 

€=323  (Mich.)  The  board  of  health  of  the  city 
of  Lansing,  having  by  charter  all  the  powers 
and  authority  vested  in  health  boards  and  health 
offices  by  the  general  laws  of  the  state,  did  not 
have  the  power  to  locate  a  permanent  pcsthouse 
in  a  thicKly  settled  residential  district  where, 
by  reason  of  its  location,  it  would  be  a  nui- 
sance.— Birchard  v.  Board  of  Health  of  City  of 
Lansing,  169  N.  W.  901. 

HERNIA. 

See  Evidence,  $=>14;  Master  and  Servant,  4=» 
373. 

HIGHWAYS. 

See  Appeal  and  Error,  <S=882  1064,  1073; 
Boundaries,  ®=»37;  Bridges;  Criminal  Law, 
<3=>1172;  Dedication,  ■&=>15,  44:  Electricity, 
^=99;  Eminent  Domain,  €==>lld;  Evidence. 
®=>271 ;  Municipal  Corporations,  $=>43,  706 ; 
Private  Roads. 

Z.  ESTABUSHMENT,  ALTEBATIOH. 
AND  DISOONTINTTANCE. 

<A)  E:atabltabnit.-nt    by   Prescrlptlo>i    User, 
or  Recognition. 

$=37(1)  (Neb.)  To  establish  a  highway  by  pre- 
scription, it  must  appear  that  the  general  pub- 
lic, under  a  claim  of  right,  and  not  by  mere  per- 
mission of  the  owner,  1ms  used  the  same  without 
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interruption  for  the  statutory  period  of  10 
joars.— Burk  v.  Diers,  169  N.  Ww  263. 
<es»l7  (Iowa)  Under  Code,  {  3004,  excluding 
use  of  easement  as  evidence  of  prescription, 
the  mere  fact  of  public  use  of  a  road  for  any 
length  of  time  will  not  sustain  a  claim  of  public 
right  by  prescription  in  the  way. — State  v.  Ciiis- 
more,  169  N.  W.  50. 

®=al7  (Neb-}  If  a  road  claimed  as  a  highway 
is  a  mere  neighborhood  road,  much  stronger  evi- 
dence of  prescriptive  right  is  required  than  if  it 
were  a  thoroughfare,  or  part  of  an  acknowledged 
highway.— Burk  v.  Diers,  169  N.  W.  263. 

Evidence  held  not  to  show  such  adverse  user 
of  strip  of  land  under  a  claim  of  right  by  public 
for  period  of  10  years  as  is  necessary  to  estab- 
lish highway  by  prescription.— Id. 
®=>I7  (Neb.)  In  action  involving  strip  of 
ground  running  from  northwest  corner  of  plain- 
tiffs' land  south  to  public  highway,  partly  lo- 
cated on  plaintiffs'  quarter  section,  claimed  by 
defendants  to  be  public  highway,  evidence  held 
to  sustain  a  judgment  for  plaintifEs.— Diers  v. 
Ahrendt,  169  N.  W.  266. 

(B)  Katablialinient    by    Ststnte    or    Statu- 
toiT    PrftoeedlnVB. 

<S=929(6)  (N.D.)  A  petition  for  laying  out  of  a 
highway,  filed  under  Comp.  Laws  1913,  §  1025, 
n^  only  be  suflBciently  definite  as  to  descrip- 
tion to  enable  a  surveyor  to  locate  the  highway 
and  to  be  reasonably  intelligible  to  a  reasonably 
intelligent  man.— Kleppe  v.  Odin  Tp.,  McHenry 
County,  169  N.  W.  313.  ^     „     . 

«=>53(1)  (N.D.)  Under  Comp.  Laws  1913,  { 
1927,  providing  that,  in  case  the  board  having 
jurisdiction  shall  fail  to  file  such  order  within 
20  days,  it  shall  be  deemed  to  have  decided 
against  the  application,  tiie  word  "deemed"  re- 
fers to  a  disputable  presumption,  in  view  of 
section  1035.— Kleppe  v.  Odiu  Tp.,  McHenry 
County,  169  N.  W.  313. 

€=»55  (N.D.)  One  has  no  standing  in  equity  to 
question  right  to  maintenance  of  public  high- 
way, on  account  of  failure  to  have  order  locat- 
ing it  filed  with  county  auditor,  where  such 
hi^way  has  been  continuously  used  for  16  years 
after  filing  of  petition  therefor,  and  public 
money  has  been  expended  and  road  taxes  work- 
ed thereon,  and  where  objector  during  such  time 
has  impliedly  recognized  its  existence.- Kleppe 
v.  Odin  Tp.,  McHenry  County,  160  N.  W.  318. 

IV.  TAXES,   ASSESSMENTS,  AHD 
WORK  ON  HIGHWAYS. 

®=3l44  (Neb.)  Where  a  special  assessment  for 
improvement  of  a  highway  has  been  decreed  to 
be  void  and  the  assessment  has  been  canceled, 
there  is  no  basis  for  a  reassessment. — Young  v. 
Bennett,  169  N.  W.  438. 

V.  BEOUI.ATION  AND  USE  FOB 

TBAVEI.. 
(A)  Obatroctlona  and  Bneroaoliineata. 

®=»I59(1)  (N.D.)  Where  county  commission- 
ers relocated  an  old  highway  crossing  defend- 
ant's land  and  improved  it  at  great  expense, 
and  defendant  for  over  10  years  acquiesced  in 
relocation  and  failed  to  take  statutory  appeal, 
etc.  the  commissioners'  order  became  final,  and 
he  would  be  enjoined  from  committing  a  public 
nuisance  by  obstructing  the  highway.— McLean 
County  V.  Rathjen.  160  N.  W.  580. 
«=>I63(2)  (Iowa)  Where  a  public  highway  al- 
leged to  have  been  unlawfully  obstructed  has 
been  regularly  laid  out,  used,  and  improved, 
the  rules  as  to  public  way  by  prescription  and 
dedication  have  no  application.— State  v.  Chis- 
more.ieo  N.  W.  50. 

®=>I64(4)  (Iowa)  In  prosecution  for  obstruct- 
ing highway,  instruction  that  undisputed  evi- 
dence showed  that  accused  had  deeded  land  for 
the  highway,  and  that  he  bad  no  right  to  move 
bis  fence,  and  that  the  jury  should  convict  if  he 
did  move  the  fence  maliciously,  helcf  erroneous. 
—State  T.  Ohismore,  169  N.  W.  50. 


(O   Injnrlea   from   Defeets    or  Obatrae- 
ttona. 

€=3197(1)  (Iowa)  It  is  the  duty  of  an  automo- 
bilist  In  the  exercise  of  reasonable  care  to  have 
his  car  equipped  with  brakes  in  such  condition 
that  he  can,  by  the  use  thereof,  aid  in  stopping, 
or  controlling  the  speed  of  the  car. — Owens  v. 
Iowa  County,  160  N.  W.  388. 

It  is  the  duty  of  an  automobillst  to  drive  his 
car  upon  the  public  highway  in  a  careful  and 
prudent  manner;  that  is,  to  exercise  ordinary 
care  and  prudence  for  his  own  protection  in  the 
operation  thereof. — Id. 

Code  Stipp.  1913,  g  1671M19,  relating  to  dnty 
of  driver  of  automobile  as  to  speed,  etc.,  on 
public  highways,  is  not  applicable,  on  the  issue 
of  contributory  negligence,  in  an  action  for  the 
death  of  an  automobilist  caused  by  a  washout. 
—Id. 

<S=»I97(4)  (Iowa)  The  duty  is  not  imposed 
upon  the  driver  of  an  automobile  to  drive  the 
same  at  such  a  rate  of  speed  that  it  may  always 
be  stopped  within  the  distance  that  objects,  de- 
fects, depressions,  or  obstructions  in  the  high- 
way may  be  clearly  visible.— Owens  t.  Iowa 
County.  169  N.  W.  388. 

HOG  CHOLERA  SERUM. 

See  Appeal  and  Error,  €=98S2;  Continuance, 
«=s>23;  Druggists,  ^:9l0;  Pleading,  «=>367. 

HOMESTEAD. 

See  Fraud,  fl=»27;  Fraudulent  Conveyancea, 
«=>118;  Mortgages,  €=»121;  Subrogation, 
«=>17;  WnU,  <S=490,  661. 

I.  NATURE,    AOQVXSinON,   ANB 

EXTENT. 
(O)  Aeanlattion   and   Batabllabment. 

$=>3I  (S.D.)  Homesteads  rest  upon  intent,  and 
not  upon  representations. — Smith  v.  Allmend- 
ingcr,  169  N.  W.  512. 

$=>57(3)  (S.D.)  Homesteads  rest  upon  intent, 
and  representations  may  show  the  intent. — 
Smith  v.  Allmendinger,  169  N.  W.  512. 

(D)   Proporty  Conatltatlnc   Hoaaeatead. 

«=s>87  (S.D.)  PoL  Code,  |  3215,  gives  a  home- 
stead exemption  to  the  family,  regardless  of 
whether  the  homestead  be  owned  by  the  husband 
or  the  wife,  so  that  when  a  widow  remarries, 
it  does  not  as  a  matter  of  law  forfeit  her  for- 
mer homestead  right— YeUow-Hair  v.  Pratt,  108 
N.  W.  515. 

(B)  Llabllltlea    Bntoroeable  Avalnat 
Homestead. 

(S=>90  (Iowa)  The  husband's  promise  to  make  a 
mortgage  at  some  indefinite  tune  in  the  future, 
in  the  event  that  committee  of  bank  from  which 
he  had  borrowed  money  should  decide  to  call  for 
it,  could  not  operate  to  effect  a  lien  upon  prop- 
erty superior  to  homestead  right  which  attached 
before*  mortgage  was  demanded. — ^Keosauqua 
State  Bank  t.  Hartman,  169  N.  W.  338. 

n.  TRANSFER  OR  INCUMBRANCE. 

®=>  1 22  (Iowa)  Where  a  husband  and  wife  own- 
ed two  lots  which  they  occupied  as  a  homestead, 
the  house  being  situsted  on  one  of  the  Iota, 
conveyed  them  both  to  different  parties,  held 
that,  where  the  deed  to  the  lot  containing  the 
house  did  not  describe  all  of  the  land  which  the 
husband  by  his  separate  contract  agreed  to 
convey,  etc.,  but  the  wife  pointed  out  the  bound- 
aries intended,  she  was  estopped  from  relying 
on  Code,  §  2974,  making  a  conveyance  of  a 
homestead  invalid  unless  both  spouses  join,  to 
defeat  reformation.— Townsend  v.  Woodworth, 
169  N.  W.  752. 

IV.  ABANDONMENT.   WAIVER,   OR 
FORFEITURE. 

iS=3|6l  (Iowa)  Even  if  abandonment  took  place 
when  wife  and  chUdren  moved  from  homestead. 
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spouse's  share.— Iiudwlg  v.  Brunner,  169  N.  W, 


a  homestead  right  would  exist  from  and  after 
the  date  when  they  resumed  their  home  upon 
the  premises. — Kcosauqua  State  Bank  v.  Hart- 
man,  169  N.  W.  339. 

€=»I62(1)  (S.D.)  That  the  occupant  of  a  home- 
stead removes  and  resides  elsewhere  for  pur- 
poses of  health  or  business  does  not  work  an 
abandonment,  unless  coupled  with  an  intent  not 
to  return  to  such  property  as  a  home. — TeUow- 
Hair  v.  Pratt,  169  N.  W.  515. 
®=>I77(2)  (S.D.)  Homesteads  rest  upon  intent, 
and  not  upon  representations,  so  that  a  home- 
stead may  actually  exist,  notwithstanding  rep- 
resentationg  to  the  contrary  by  the  homestead 
claimants,  although  representations  ma;  show 
the  intent,  or  may  estop  one  from  claiming  the 
right.— Smith  v.  Allmendinger,  169  N.  W.  512. 

Where  a  husband  is  under  the  law  without 
power  to  convey  the  homestead  without  his  wife 
Joining,  no  lien  against  it  may  be  based  on  any 
claim  of  estoppel  when  such  claim  rests  solely 
on  false  statements  made  by  the  husband  alone 
and  not  chargeable  to  the  wife.— Id. 

Where  a  husband  living  on  a  homestead  rep- 
resents to  a  materialman  that  he  intends  to 
sell  the  house  and  lot,  and  that  they  are  not 
intended  for  a  homestead,  and  the  premises  were 
subsequently  sold,  the  materialman  could  not 
enforce  his  lien  as  against  the  purchaser  on  the 
ground  that  the  vendor  was  estopped  by  such 
representations,  to  claim  his  homestead,  where 
the  vendor's  wife  was  not  chargeable  therewith. 
-Id. 

<8s>  181(1)  (S.D.)  Where  a  property  is  exempt 
as  a  homestead,  the  burden  of  proving  abandon- 
ment is  upon  the  execution  creditors.— xellow- 
Hair  v.  Pratt,  169  N.  W.  615. 
^=>I8I(3)  (Iowa)  Evidence  held  not  to  show 
abandonment  of  homestead. — Kcosauqua  State 
Bank  v.  Hartman,  169  N.  W.  339. 

HOMICIDE. 

See  Criminal  Law,  «=»338.  680.  688,  824.  939, 
1189,  1186;  Witnesses,  «=s>256,  337,  879. 

VII.   EVIDENCE. 
(B)  'Welcbt  and  Snfllciener. 

€=»254  (Wis.)  Evidence  held  to  sustain  convic- 
tion for  second  degree  murder. — Drinkwater  v. 
State,  169  N.  W.  285. 

Vin.   TRIAI.. 

(C)    Inatraotloaa. 

«=>294(2)  (Neb.)  Where  there  is  evidence  that 
defendant  was  intoxicated  at  the  time  of  the 
killing,  which  is  admitted,  the  court  should 
instruct  that,  if  defendant  was  so  intoxicated 
as  to  be  incapable  of  premeditation  or  of  fe- 
lonious Intent  to  kill  decedent,  it  would  be 
their  duty  to  return  a  verdict  of  murder  in 
the  second  degree,  or  manslaughter,  or  not 
guflty.- Kraus  v.  State,  169  N.  W.  8. 

HOSE. 

See  Municipal  Corporationa,  4s>806. 

HUSBAND  AND  WIFL 

See  Appeal  and  Error,  €=91215;  Corporations, 
<S=s>121;  Courts,  <8=a201,  475;  Divorce;  Evi- 
dence, €=^248;  Fraudulent  Conveyances,  €=» 
104,  118;  Homestead,  <3=»87,  122,  177;  In- 
toxicating.  Liquors,  <e=>316:  Judgment,  €=> 
90;  Marriage;  Public  Lands,  e=^35;  Rail- 
roads, ^S9335;  Specific  Performance,  ®=»82; 
Taxation,  <S=>674;  WiUs.  <8=»490,  561,  801, 
802;  Witnesses,  <Ss>61,  379. 

I.  MTJTUAI.  RIGHTS.  DUTIES,  AND 
UABILITIES. 

4ss>l4(3)  (Mich.)  Where  note '  and  mortgage 
were  made  to  husband  and  wife  as  joint  tenants, 
the  survivor  did  not  take  the  entire  title  therein 
in  the  absence  of  evidence  establishing  a  gift 
inter  vivos  or  causa   mortis  of  the  deceased 


<S=>I4(11)  (Mich.)  Land  held  by  husband  and 
wife  as  tenants  by  entirety  is  not  subject  to 
levy  under  execution  on  judgment  rendered 
against  either  alone.— Sanford  v.  Bertrau,  169 
N.  W.  880. 

A  joint  judgment  against  husband  and  wife, 
based  upon  their  alleged  fraud  in  exchange  oi 
realty,  may  be  satisfied  out  of  real  estate  held 
by  them  as  tenants  by  entireties  and  independ- 
ent of  homestead  and  statutory  exemptions. — Id. 

Pub.  Acts  1917,  No.  158,  entitled  "An  act 
abrogating  common-law  disability  of  married 
women,"  etc.,  would  not  affect  questions  whether 
real  estate  held  by  husband  and  wife  as  tenants 
by  entireties  independent  of  homestead  and 
statutory  exemptions  is  subject  to  levy  and  sale 
under  judgment  against  both  based  upon  alleged, 
fraud  m  exchange  of  realty.— Id. 

nr.  DISABILITIES   AND   PRIVILEOES 

OF  COVEBTUBE. 

(A)   la  Oeneral. 

®=:>62  (Iowa)  An  estoppel  can  be  invoked 
against  a  married  woman  as  well  as  against  a 
single  woman  whenever  by  her  conduct  she  has 
led  another  to  the  doing  of  a  thing  which  it 
would  be  inequitable  afterwards  to  permit  her 
to  deny  his  right  to  do.— Townaend  ▼.  Wood- 
worth,  169  N.  W.  762. 

<0  CoBtraets. 

€=85(6)  (S.D.)  Where  notes  signed  by  husband 
and  wife  were  given  in  renewal  of  husband's  pri- 
or note  and  in  settlement  of  an  open  account  due 
from  husband  to  payee,  payment  of  such  in- 
debtedness bein^  thereby  extended,  there  was  a 
good  and  sufficient  consideration  for  the  wife's 
signature.— O.  W.  Schultz  Lumber  Co.  v.  Robin- 
son, 169  N.  W.  526. 

V.   WIFE'S   SEPARATE  ESTATE. 

(B)  RlK]>tB   and  Llabtlittea  of  Hnaband. 

€=»I38(2)  (Wis.)  Evidence  held  insufficient  to 
sustain  a  finding  that  a  husband  was  acting  as 
agent  of  wife.— FraiUng  v.  Sieber,  169  N.  W. 

(C)   MabillUea  and  Cbargrca. 

€=3l7l(4)  (Wis.)  In  action  on  notes  given  for 
corporate  stock  and  for  foreclosure  of  lien 
created  on  defendant  maker's  share  in  an  estate 
by  virtue  of  an  assignment  executed  by  her  to 
secure  payment  of  the  notes,  facts  held  to  war- 
rant court's  finding  that  maker  purchased  stock 
as  principal  and  not  as  surety  for  her  husband, 
who  indorsed  the  notes. — Miley  v.  Heaney,  16w 
N.  W.  64. 

9=3 17 1  (13)  (Mich.)  Where  husband  trai^sf erred 
business,  in  part  of  which  his  son  was  interest- 
ed, to  his  son,  who  assumed  certain  indebtedness, 
and  wife  gave  »  mortgage  on  her  land,  to  can- 
cel the  indebtedness,  the  payment  of  the  debt 
was  voluntary,  and  the  court  erred  in  canceling 
the  mortgage  which  had  been  assigned  to  the 
husband.- McGrath  v.  McGrath,  169  N.  W. 
817 

IX.  ABANDONMENT. 

€=3302  (Mich.)  Defendant,  against  whom  no 
proceeding  or  prosecution  for  bastardy  had  been 
instituted  prior  to  marriage  with  woman  whom 
he  subsequently  deserted,  by  such  desertion  did 
not  violate  Comp.  Laws  1915,  §  7794,  denoun<>- 
ing  offense  of  deserting  without  cause  a  wife 
married  to  escape  prosecution  for  bastardy  or 
seduction,  etc.,  ''prosecution"  meaning  a  pro- 
ceeding by  due  course  of  law  before  a  competent 
tribunal  to  determine  guilt  or  innocence. — Peo- 
ple r.  EUis,  169  N.  W.  930. 

X.  ENTICING  AND  AJJENATINGr. 

€=3325  (Neb.)  A  parent  may  advise  his  son  In 
good  faith  to  leave  his  wife  and  procure  a  di- 
vorce, if  statutory  grounds  for  separatioa  or 
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divorce  exist  or  he  has  reasonable  cause  to  be- 
lieve and  docs  believe  that  they  do  exist. — Meldi- 
er  V.  Melcher,  169  N.  W.  720. 

Where  a  parent  breaks  up  a  valid  marriage 
of  his  son  because  he  is  displeased  with  it,  or 
because  he  wishes  the  married  relation  to  con- 
tinue DO  longer,  he  will  be  liable  in  damages  to 
the  party  injured. — Id. 

$=>333(I)  (Neb.)  The  law  presumes  the  father 
and  mother  in  advising  their  married  minor  child 
as  to  his  domestic  affairs  acted  in  good  faith 
and  for  what  they  supposed  the  best  interest 
of  the  child.— Melcher  v.  Melcher,  160  N.  W. 
720. 

«=>333(3)  (Neb.)  In  action  by  a  wife  for  the 
alienation  of  a  husband's  affections,  statements 
of  the  husband  are  incompetent  to  show  hostile 
actions  on  the  part  of  defendants,  but  are  ad- 
missible to  show  the  effeet  the  conduct  of  de- 
fendants bad  upon  the  affections  of  the  husband. 
—Melcher  v.  Melcher,  169  N.  W.  720. 
€=9334(3)  (Neb.)  In  action  for  alienation  of  af- 
fections of  husband,  verdict  of  $4,750  held  not 
so  excessive  as  to  authorize  reversal. — Melcher 
V.  Melcher,  169  N.  W.  720. 
®=»335  (Iowa)  Whether  plaintiff  did  not  have 
the  affections  of  her  husband  at  the  time  of 
defendant's  alleged  alienation,  because  of  hus- 
band's prion  association  with<  a  woman  or 
women  other  than  defendant,  held  a  jury  ques- 
tion.—Porter  v.  Heishman,  169  N.  W.  115. 

In  action  for  alienation  of  affections  of 
plaintiff's  husband,  an  instruction  that  jury 
might  consider  as  important  the  fact  that 
plaintiff  had  procured  divorce  was  properly 
refused,  where  plaintiff  in  divorce  suit  was 
not  adjudged  in  the  wrong,  and  divorce  decree 
was  procured  long  after  alleged  alienation. 
— Id. 

ICE. 

See  Railroads,  <S=>400. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPROVEMENTS. 

See  Charities,  9=>45;  Highways,  $=9144; 
Landlord  and  Tenant.  «=995,  132;  Life  Es- 
tates, ®=»8.  17;  Municipal  Corporations.  $=» 
290-508;  Private  Roads,  «=>5;  Taxation, 
«=»348.  834. 

INDEMNITY. 

See   Evidence,   €=9462;    Guaranty;   Insurance, 

<S=>392;   Sheriffs  and  Constables,  <S=>90. 
€=9 1   (Mich.)  To   "indemnify"  is  to  secure,   to 
save  harmless,  from  loss  or  damage. — Diamant 
V.  Chestnut,  169  N.  W.  927. 

INDICTMENT  AND  INFORMATION. 

See  Army  and  Navy,  €=940;  Criminal  Law, 
iS=»618,  814,  1168;  False  Pretenses,  <g=»26; 
Larceny,  @=330;  Malicious  Prosecution,  <S=9 
4 ;  Officers,  ig=a89 ;  Rape,  ©=34  ;  War,  €=j4. 

nr.  FII.INO  AND  FORMAI,  REQUI- 
SITES OF   fNFOBMATION  OR 
COMPIiAINT. 

€=941(6)  (N.D.)  Except  in  cases  enumerated 
to  Comp.  Laws  1913.  §  10628,  subd.  4,  a  pre- 
liminary examination  or  waiver  thereof  is  a 
necessary  prerequisite  to  prosecution  by  crimi- 
nal information,  in  view  of  section  10728,  un- 
less offense  is  committed  during  term  of  the 
district  court  in  and  for  county  or  judicial  sub- 
division in  which  offense  is  committed  or  tria- 
ble.—State  V.  Finlayson,  169  N.  W.  581. 

In  prosecution  for  second  offense  under  pro- 
hibitory laws,  defendant  was  entitled  to  a  pre- 
liminary examination  for  crime  charged  in  in- 
formation, and,  in  view  of  Comp.  Laws  1913,  § 
1072S,  it  wag  error  to  deny  his  motion  to  set 


aside  information  because  preliminary  exam- 
inatioa  had  neither  been  haa  nor  waived.— Id. 

T.   REQUISITES  AND  SUFFICIENCY 
OF  ACCUSATION. 

€=9lOI  (Minn.)  It  was  not  necessary  that  an 
indictment,  under  Laws  1917,  c.  463,  i  3  (Gen. 
St.  Supp.  1917,  f  8521—3),  for  unlawfuUy  ad- 
vocating that  citizens  of  Minnesota  should  not 
aid  the  United  States  in  prosecnting  the  war 
with  its  public  enemies,  should  allege  the  names 
of  the  persons  to  whom  defendant's  language 
was  addressed.— State  v.  Hartung,  169  N.  W. 
712. 

^=>II0(2)  (Iowa)  It  is  not  necessary  that  an 
indictment  follow  the  exact  wording  of  the  stat- 
ute, but  it  must  put  before  the  mind  the  con- 
dition of  things  against  which  the  statute  is 
lodged.— State  v.  Alexander,  169  N.  W.  057. 
€=9 1 10(16)  (Iowa)  Under  Code  1897,  {  4062,  an 
indictment  for  permitting  cards  to  be  played  for 
money  in  a  building  kept  for  legitimate  pur- 
poses is  subject  to  demurrer  where  it  does  not 
allege  that  defendant  suffered  or  permitted  the 
games  to  be  played,  although  it  is  not  neces- 
sary to  follow  wording  of  a  statute.— State  v. 
Alexander,  169  N.  W.  657. 
€:»IIO(2l)  (Minn.)  An  indictment,  under  Gen. 
St.  1913,  !  8568,  for  willfully  preventing  or  dis- 
suading a  duly  subpoenaed  witness  from  attend- 
ing court  in  response  to  the  subpoena,  following 
the  language  of  the  statute,  was  not  defective,  in 
not  particularizing  the  methods  used  by  de- 
fendant to  induce  the  witness  to  keep  away 
from  court— State  v.  Danaher,  160  N.  W.  420. 
^9 121(1)  (Minn.)  Whether  an  indictment  is  so 
general  that  it  fails  to  give  defendant  adequate 
notice  of  the  charge  he  is  expected  to  meet,  so  as 
to  require  a  bill  of  particulars,  is  a  matter  rest- 
ing largely  in  trial  court's  discretion.- State  v. 
Wassing,  169  N.  W.  485. 

€=9 1 2 1(2)  (Minn.)  If  an  indictment  is  so  gener- 
al that  it  fails  to  give  defendant  adequate  notice 
of  the  charge  he  is  expected  to  meet,  tlie  court 
should  require  a  bill  of  particulars.— State  v. 
Wassing,  160  N.  W.  485. 

AVhere  indictment  charged  statutory  rape  on 
or  about  March  1,  1917,  in  Minneapolis,  Hen- 
nepin county,  Minn.,  it  was  not  error  to  refuse 
to  require  state  to  furnish  defendant  with  a 
bill  of  further  particulars  as  to  the  time  and 
place.— Id. 

VII.   MOTION  TO  QUASH  OB  DIS. 
MISS.   AND  DEMURRER. 

€=9 1 33(7)  (Iowa)  Objection  raised  by  motion 
after  all  the  evidence  was  in  for  a  directed  ver- 
dict on  the  ground  that  the  indictment  charged 
no  crime  known  to  the  laws  of  the  state  was 
too  late,  where  the  indictment  had  not  previous- 
ly been  attacked  on  such  ground. — State  v. 
Alexander,  160  N.  W.  057. 

VIH.  AMENDMENT. 

€=>I56  (Mich.)  Compiled  Laws  1915,  $  15749, 
permitting  amendment  of  indictments  and  in- 
formations in  case  of  variance  between  state- 
ment and  proof,  is  not  in  violation  of  Const,  art. 
2,  §  19,  guaranteeing  to  the  accused  the  right 
to  be  informed  of  the  nature  of  the  accusation 
against  him.— People  v.  Meyer,  169  N.  W.  889. 
V&=>I6I(6)  (Mich.)  It  was  proijer,  under  Comp. 
I^ws  1915,  5  15749,  to  permit  amendment  of 
information  tor  larceny  to  show  that  the  owner 
of  the  goods  was  a  copartnership  and  not  a 
corporation,  where  defendant  was  not  prejudiced 
thereby,  claimed  no  surprise  or  unprepareclness 
to  meet  amended  case,  and  asked  no  continu- 
anec.— People  v.  Meyer,  169  N.  W.  880. 

nc.  ISSUES.  PROOF.  AND  VARIANCE. 

<S=9l8l  (Neb.)  Variance  between  descriptive 
averment  of  information  and  evidence  in  sup- 
port thereof  is  not  fatal,  unless  such  variance 
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is  material  to  tlie  merits  of  the  case  or  prejudi- 
cial to  defendant.— Clark  v.  State,  169  N.  W, 
271. 

INDUSTRIAL  COMMISSION. 


Xiisk««pers 


See  Master  and  Servant,  4=9405. 

INFANTS. 

See  Criminal  law,  «S=>720,  822,  939,  945,  1169; 
Indictment  and  Information,  ^=>121;  Mar- 
riage, <^=>25,  58;  Master  and  Servant,  ^^ 
Mo;  Mnnicipal  Corporations,  «=>735;  Neg- 
li?enw,  ®=»93;  Railroads,  «=»3,')0 ;  Rape,  ®=» 
52,  54;   Receiving  Stolen  Goods,  4=»3. 

II.   CUSTODY  AND  PROTECTIOM. 

C=3l4  (Iowa)  If  a  girl  was  under  14  years  of 
age,  a  department  store  company  could  not  em- 
ploy her  in  its  store. — Sechlich  v.  Harris-Emery 
Co.,  169  N.  W.  325,  327. 

m.  PBOPERTT  AND  CONTETANCES. 

«=>24  (S.D.)  Where  the  statute  of  limitations 
has  commenced  to  run  in  favor  of  title  by  ad- 
verse possession,  the  running  of  such  statute  is 
not  tolled  upon  the  death  of  the  person  in  pos- 
session because  of  the  minority  of  the  party 
claiming  under  him.— Wood  v.  Bapp,  169  N.  W. 
518. 

INJUNCTION. 

See  Appeal  and  Error,  *=>71,  100,  167,  213, 
414,  781 ;  Constitutional  Law,  €=s»316 :  Coun 
ties.  ®S3196;  Criminal  J^w,  4=>42;  Tiis- 
missal  and  Nonsuit,  €=s62;  Drains,  ®=b40, 
83;  Eiectricity,  <8=>9;  Equity,  «=>38,  65; 
Highways,  €=»169;  Intoxicating  Liquors,  «=» 
275,  270;  Judgment,  «S=>25,  407,  450,  604; 
Landlord  and  Tenant,  <3=>132,  331 ;  Nuisance, 
<s»31;  Pleading,  «s>67;  Receivers,  «=>36; 
Schools  and  School  Districts,  <S=>107;  Stat- 
utes. «=>35%;  Trade-Marks  and  Trade- 
Names,  <S=s>73,  78,  93;   Trial,  <8=3213. 

tl.   SUBJECTS  OF  PROTECTION  AND 
BEUEF. 

(O)  Comtracta. 

4=»69(2)  (Wis.)  Injunction  is  the  proper  reme- 
dy for  enforcing  right  of  plaintiff  public  service 
corporation  to  do  public  commercial  lighting  in 
defendant  city,  the  facts  and  circumstances  pre- 
sented tending  to  show  an  irreparable  injury. — 
Oconto  Electric  Co.  v.  City  of  Oconto,  169  N. 
W.  293. 

4S96I(2)  (Iowa)  In  suit  to  enjoin  defendant 
physician  and  surgeon  from  practicing  in  a  cer- 
tain county  in  violation  of  contract,  that  plain- 
tiff had  registered  his  certificate  of  authority 
to  practice  with  the  clerk  of  court,  instead- of 
with  the  recorder  of  the  county,  as  required  by 
Code,  S  2580,  would  be  no  defense.— Rowe  v. 
Toon,  169  N.  W.  38. 

A  professional  practice  is  a  lawful  subject 
of  sale,  and  equity  will  protect  the  purchaser 
against  the  competition  of  a  seller,  who  has 
contracted  to  surrender  the  good  will  of  his 
business  to  the  buyer.— Id. 
4=s>6l(2)  (Neb.)  Where  defendant,  an  attorney, 
entered  into  a  contract  of  employment  with 
plaintiff,  an  attorney,  and  agreed  to  refrain 
from  practice  within  certain  county  for  term  of 
years,  and  validity  of  contract  and  reasonable- 
ness of  restriction  were  not  questioned,  plaintiff 
was  entitled  to  enjoin  violation  of  contract,  even 
if  only  nominal  damages  were  shown.— Roper  v. 
Pryor,  169  N.  W.  257. 

(O)  PersoasI   RlKhts   and   Duties. 

4=3lOI(l)  (Neb.)  The  relation  between  capital 
and  labor  cannot  be  controlled,  nor  regulated  by 
any  injunction ;  but  an  injunction  may  issue 
when  property  or  persona)  rights  are  unlawful- 


ly assailed.— State  v.  Employers  of  Labor,  169 
N.  W.  717. 


Ordinarily  the  state  will  not  interfere  in  pri- 
vate controversies  between  employers  and  em- 
ployes.— Id. 


in.  ACTIONS  FOB  INJUNCTIONS. 

«=»II4(2)  (Neb.)  While  the  Attorney  General 
cannot  bring  an  action  in  name  of  state  in 
ordinary  labor  disputes,  he  may,  under  Rev. 
St  1913.  §S  4045,  4066,  sue  in  name  of  state 
to  restrain  illegal  acts  affecting  the  public  gen- 
erally, and  which  operate  in  restraint  of  trade 
and  commerce. — State  v.  Employers  of  Labor, 
169  N.  W.  717. 

®=»  1 1 5  (Iowa)  Original  notice  upon  which  an 
injunction  was  obtained,  which  did  not  state 
when  cause  would  come  for  bearing  beyond 
saying  that  it  would  be  at  the  December  term 
of  the  court  in  1913,  did  not  advise  when  term 
would  bejfin  nor  where  hearing  was  to  be  had, 
and  service  thereof  conferred  no  jurisdiction. 
—Doyle  v.  Wilcockson,  169  N.  W.  241. 

IV.  PBELIMINABT  AND  INTEBIiOCU- 

TOBT  INJUN0110NS. 
(A)  Groaii.aa  and  Prooeedlnva  to  Proenre. 

<3s»l39  (Minn.)  The  |;ranting  of  a  temporary 
injunction,  {tending  litigation,  rests  largely  in 
the  discretion  of  the  trial  court. — Trauemicbt 

V.  Richter,  169  N.  W.  701. 

4=>I37(1)  (Wis.)  A  stockholder  in  an  equitable 
action  for  accounting  af;ainst  a  corporation  and 
other  stockholders,  making  a  prima  facie  show- 
ing for  relief,  is  entitled  to  an  injunction  pre- 
serving the  status  quo,  unless  a  change  therein 
is  clearly  shown  necessary  to  preserve  the  rights 
of  all  parties — ^Dunn  v.  Acme  Auto  &  Garage 
Co..  169  N.  W.  297. 

^=3 1 46  (Wis.)  Where  papers  on  application  to 
temporarily  enjoin  defendants  to  preserve  the 
status  quo,  pending  conclusion  of  the  case,  show 
reasonable  probability  of  plaintiffs  ultimate  suc- 
cess, it  is  almost  an  imperative  duty  of  the 
court  to  grant  such  relief,  regardless  of  conflict 
between  the  complaint  and  answer  and  affida- 
vits supporting  each. — Dunn  v.  Acme  Auto  & 
Garage  Co.,  1«B  N.  W.  297. 

VX  WBIT.OBDEB  OB  DECBEE,  SEBV. 
ICE.  AND  ENTOBCEMENT. 

®=»2I3  (Iowa)  Decree  of  injunction  is  self-en- 
forcing and  not  dei>endent  on  the  writ  being 
served,  as  ordered,  on  a  party  served  with  orig- 
inal notice  in  the  suit.— Eaton  v.  De  Graff,  169 
N.  W.  187. 

VII.   VIOI.ATION   AND   PUNISHMENT. 

9=s>22l  (Iowa)  A  party  to  injunction  suit  serv- 
ed with  original  notice  therein  is  charged  with 
notice  of  injunction  decree  relative  to  contempt, 
though  not  served  with  the  writ  as  ordered. — 
Eaton  V.  De  Graff,  169  N.  W.  187. 
4=>230(2)  (Iowa)  In  contempt  proceedings  for 
violation  of  injunction,  an  information  express- 
ly declaring  violation  of  an  injunction  entered 
on  default  December,  1913,  wiU  not  support 
proof  of  violation  of  an  injunction  entered  on 
voluntary  appearance  December,  1915. — ^Doyle 
V.  Wilcockson,  169  N.  W.  241. 

INNKEEPERS. 

See    Intoxicating    laquors,    9=>224;     Vendor 
and  Purchaser,  4=>68. 

€=»3  (Wis.)  Renting  rooms  to  registered  guests 
at  fixed  charges  per  day  in  a  building  open  to 
the  public,  wherein  an  office,  lobby,  and  parlor 
are  maintained,  although  no  meals  are  served, 
constitutes  running  a  "hotel,"  and  not  a  "lodg- 
ing house";  a  "lodging  house"  keeper  specially 
dealing  with  his  customers  by  personal  con- 
tracts for  the  nature  of  the  accommodation,  the 
duration  of  the  stay,  and  exercising  the  right  tu 
reject  applicants  at  pleasure. — Huntley  v. 
StanchBefd.  169  N.  W.  276. 
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INSANE  PERSONS. 

See  Appeal  and  Error,  ®=>178 ;  Boundaries, 
^=>4^;  Compromise  and  Settlement,  ^=>23; 
Damages,  «=166;  Deeds,  <S=a68,  211 ;  Evi- 
dence,  <9s>67,  132,  571;  Insurance,  <e=>668; 
Release,   €=>57. 

I.  DISABIUTIES   IN   OENERAI.. 

^=s>2  (Iowa)  In  proceeding  to  have  guardian 
appointed  for  property  of  person  of  alleged  in- 
competent, evidence  held  insufficient  to  support 
verdict  that  such  person  -was  of  unsound  mind. 
— MiUer  v.  Paulson,  169  N.  W.  203. 

n.  INQUISITIOlfS. 

®=»27  (Iowa)  On  appeal  from  verdict  finding 
insanity  in  proceeding  to  have  guardian  appoint- 
ed for  the  property  of  such  person,  the  Supreme 
Court  may  interfere  with  verdict,  because  of  in- 
sufficiency of  evidence,  although  jury  saw  the 
alleged  incompetent  and  heard  her  testify, 
though  in  such  case  it  will  take  stronger  show- 
ing to  set  aside  verdict. — MiUer  v.  PaulBon,  169 
N.  W.  203. 

V.  PBOPEBTT    AMD    OONVETAKCES. 

$=367  (Iowa)  A  grantor  may  avoid  the  deed  up- 
on recovering  sanity  by  showing  mental  incom- 
petency at  time  of  its  execution. — Miller  T.  Paul- 
son, 169  N.  W.  203. 

IX.  AOTIOirs.    ■ 

®=s>l03  (Mich.)  Where  incompetent  ward  was 
not  consulted,  but,  on  learning  of  guardian's 
bringing  suit  against  foster  motner  to  set  aside 
his  conveyances  to  her,  objected  thereto,  but 
the  suit  was  carried  on  over  his  protest,  re- 
sulting, in  Supreme  Court,  in  dismissal  of  the 
bill,  the  court  will  charge  the  guardian  per- 
sonally with  costs,  since  he  did  not  act  in 
good  faith.— Drier  v.  Qracey,  169  N.  W.  835. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy ;  Banlcs  and  Banking,  €=>221;  Cor- 
porations, @=»610 ;  Eividence,  $=356. 

INSPECTION. 

See  Animals,  $=331;  Carriers,  $=>64,  218; 
Corporations,  $=»181 ;  Evidence,  $=»442 ; 
Master  and  Servant,  $=>124 ;  Municipal  Cor- 
porations, <S=>601;  Railroads,  <S=>3S8,  400; 
States,  $=330. 

INSTRUCTIONS. 

See  Criminal  Law,  <8=37e7-S29;  Trial,  €=3 
193-286. 

INSURANCE. 

See  Abatement  and  Revival,  $=373 ;  Appeal  and 
Error,  $=31056;  Bills  and  Notes,  $=3429; 
Death,  $==2;  Evidence,  $=»127,  528;  Prin- 
cipal and  Surety,  $=»56;  Process,  $=327: 
Trial,  $=3388;  Usury,  $=3ll7;  Venue,  $=> 
46. 


m. 


nrSlTBANCE  AGENTS  AND 
BROKERS. 


(A)  Aarency  (or  Insurer. 

$=383(1)  (Wis.)  In  fire  insurer's  action  against 
Its  agent  for  broach  of  duty,  evidence  helit  not 
to  support  jury's  negative  answer  to  question 
submitted  to  them  as  to  whether  false  answers 
and  information  in  application  for  insurance  ex- 
erted material  influence  on  minds  of  plaintiff's 
officers,  inducing  them  to  issue  policy. — St.  Paul 
Fire  &  Marine  Ins.  Co.  v.  Laubenstein,  169  N. 
W.  613. 

Where  applicant  for  fire  insurance  made  rep- 
resentations false  to  knowledge  of  insurers 
agent,  and  Insurer  believed  representations  and 
relied  thereon  in  issuing  policy,  and  sustained 


damages  in  consequence,  cause  of  action  against 
agent  was  complete. — Id. 

^387  (Iowa)  Authority  of  agents  of  life  in- 
surance company,  so  far  as  the  public  with 
whom  they  deal  is  concerned,  is  controlled,  not 
so  much  by  the  terms  of  their  employment  or 
by  the  terms  of  the  policies,  which  they  pro- 
cure, as  by  the  things  which  the  principal  per- 
mits them  to  do  and  by  the  nature  and  extent 
of  the  business  for  which  they  are  employed 
and  permitted  to  carry  on.— McDonald  v.  Equi- 
table Life  Assar.  Soc.  of  the  Dnlted  States,  169 
N.  W.  352. 

^=>88  (Iowa)  life  insurance  agents  are  rare- 
ly, if  ever,  "general"  in  the  sense  that  they 
execute  and  deliver  policies,  as  is  often  done 
in  the  business  of  fire  insurance,  but  they  often 
have  and  exercise  general  control  or  power 
with  respect  to  the  particular  branch  of  the 
business  committed  to  their  hands,  and  to  that 
extent  at  least  are  general  agents. — ^KIcDonald 

V.  Equitable  Life  Assur.  Soc.  of  the  United 
States,  169  N.  W.  352. 

$=395  (Wis.)  Under  St.  1917,  {  1977,  one  solic- 
iting for  insurance  company,  or  collecting  pre- 
mium, is  "agent"  of  company  to  all  intents  and 
purposes,  that  is,  he  is  the  company  in  specific 
transactions  named  in  statute,  so  that,  when  he 
does  any  act  necessary  or  proper  to  fulfill 
agency,  his  knowledge  of  facts  is  knowledge  of 
company.— StUp  v.  New  York  life  Ins.  Co.,  168 
N.  W.  606. 

V.  THE  OONTBAOT  Hf  OENERAI.. 
(A)   Nature,  Beanlvitea,  mad.  Vslldltr. 

$=»I33(1)  (Wis.)  Approval  of  an  accident  pol- 
icy by  commissioner  of  insurance  under  St.  f 
1960,  does  not  render  such  form  of  policy  im- 
mune from  any  collateral  attack  or  question  as 
to  whether  policy  complies  with  statute. — Wil- 
liams V.  Travelers'  Ins.  Co.,  169  N.  W.  609, 
959 

$=3 1 33  (2)  (Wis.)  Where  clause  of  accident  pol- 
icy, providing  for  reduced  indemnity  in  certain 
cases  in  an  amount  less  than  provided  for  same 
loss  occurring  under  ordinary  circumstance, 
was  not  in  bold  face  type,  as  required  by  St.  § 
1960.  subd.  2(6),  it  will  be  considered  as  though 
not  there  at  all. — Williams  v.  Travelers'  Ins. 
Co.,  169  N.  W.  609,  959. 
$=3 1 34(1)  (Iowa)  It  was  not  necessary  that  a 
certificate  of  loan  by  a  life  insurer  be  attached 
to  or  indorsed  on  the  policy.— Deacon  v.  Fidelity 
Mut.  life  Ins.  C!o.,  169  N.  W.  780. 
$=3f4l(2)  (Wis.)  life  insurance  company, 
which,  by  agent,  received  premium,  cashing 
iheck,  and  delivered  premium  receipt,  policy  * 
having  been  previously  delivered,  with  knowl- 
edge insured  was  sick,  is  estopped  to  insist,  aft- 
er insured's  death,  on  stipulation  that  policy 
should  not  take  effect  until  first  premium  was 

Said    and   policy   delivered    to  insured   in   good 
ealth.— Stilp  v.  New  York  life  Ins.  Co.,  169 
N.  W.  606. 

<B)   Conatractlon  and  Operation. 

$=3l46(3)  (Iowa)  Limitation  in  accident  policy 
of  liabilit?  in  case  of  death  from  overturning  of 
automobile,  unless  the  accident  was  caused  by 
the  automobile  being  struck  by  a  train  or  car  or 
another  automobile,  should  be  construed  strictly 
against  the  insurer. — Ward  v.  Interstate  Busi- 
ness Men's  Ace.  Ass'n,  169  N.  W.  451. 

VI.  PREBHTIMS,  DUES,  AND  ASSESS- 

MENTS. 

$=3 1 86(3)  (Iowa)  Payment  of  premium  to  in- 
surer's authorized  agent  is  payment  to  insur- 
er.—Denecke  V.  West,  169  N.  W.  87. 

Vn.   ASSIGNMENT  OR  OTHER  TRANS- 
FER OF  POLIOT. 

$=3222  (Neb.)  Where  insured  assigns  his  life 
insurance  as  collateral  security,  the  duty  to 
keep  the  collateral  in  force  by  payment  of 
premiums  rests  on  him,  in  the  absence  of  an 
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an  action  on  the  policy.— McDonald  t.  Egnitable 


agreement  to  the  contrary. — Stratton  v.  Bank- 
ers' Life  Go.  of  Dea  Moines,  Iowa,  169  N.  W 
722. 

Vin.   OAirCEI.I.ATION,     S-tTRREHDER, 
ABANDONMENT,    OR  RESCIS- 
SION or  FOLIOT. 

^=s»243  (Iowa)  Mere  fact  that  insured  lived  be- 
yond premium  payment  period  of  life  policy  did 
not  indicate  that  consideration  of  certificate  of 
loan  to  him  by  insurer  had  failed,  nor  that  it 
could  ha^e  been  given  only  for  security,  such 
certificate  having  originated  in  insured's  sur- 
render of  original  policy  and  taking  out  an- 
other on  which  guaranteed  additions  in  amount 
of  certificate  had  already  accrued,  which,  insur- 
ed claimed,  insurer  required  should  be  made 
good.— Deacon  v.  Fidelity  Mut.  Life  Ins.  Co., 
169  N.  W.  780. 

Insured,  who  silrrendered  original  and  took 
out  new  20-payment  policy,  premium  to  be  paid 
in  ten  years,  in  his  action  to  recover  at  end  of 
accumulation  period  guaranteed  cash  value,  with 
proportion  of  profits,  could  recover  profits  plus 
withdrawal  value  only  subject  to  dednction  of 
amount  of  certiiicate  of  loan  representing  guar- 
anteed additions  of  new  policy  accrued  at  time 
he  took  it.— Id. 

IX.  AVOIDANCE  OF  POUOT  FOR  MIS- 

REPRESENTATION, FRA1TD,  OB 
BREACH  OF  WARRANTY  OB 
CONDITION. 

(A)   GronnAa  tn  Oeaeral. 

4s>258  (Iowa)  Insured's  silence  hj  itself  is  not 
cimcealment,   avoiding  a  fire  policy ;    but  the 

?ue8tion   of   intention   is   involved.— CoUinB   v. 
owa  Mfrs.'  Ins.  (3o.,  169  N.  W.  199. 

(B)  Hatten   Relating   to   Propevtr    or   I>- 
tereiit  Inaared. 

^=3282(6)  (Iowa)  Within  law  of  fire  insurance, 
one  does  not  cease  to  be  sole  owner  of  property 
because  of  mortgage  thereon. — Oollins  v.  Iowa 
Mfrs.'  Ins.  Co.,  169  N.  W.  199. 
^=s>283(3)  (Iqwb)  Mortgage  on  property  when 
boaght  by  insured  is  not  incumbrance  created 
by  voluntary  act  of  insured,  or  within  his  con- 
trol, which  by  provision  of  fire  policy  will  avoid 
it— CoUins  v,  Iowa  Mfrs.'  Ins.  Co.,  169  N.  W. 
199. 

X.  FORFEirVRE     OF     POLICY     FOB 

BREACH  OF  FROmSSORT  WAR. 
RANTT.  COVENANT.  OR  CONDI- 
TTON  SUBSEQUENT. 

(B)  Matter*   Relatlna;   to    Property   or  IB- 
termt  Inaared. 

^=>328(6)  (Iowa)  Change  in  interest,  title,  pos- 
session, or  use  of  subject  of  insurance,  avoiding 
fire  policy,  is  not  effected  by  mortgage,  judgment 
of  foreclosure,  or  sheriffs  sale;  sheriffs  deed 
not  having  issued.— Collins  v,  Iowa  Mfrs.'  Ins. 
Co.,  169  N.  W.  199. 

«=9336(3)  (Iowa)  "Insured,"  owner  of  proper- 
ty, procures  no  adilitional  insurance,  which 
makes  policy  void,  because  of  another  procur- 
ing insurance  to  protect  its  interest  as  buyer 
at  sheriffs  sale  under  mortgage  foreclosure. — 
Collins  v.  Iowa  Mfrs.'  Ins.  Co.,  16©  N.  W.  199. 

(B)  NoBpayment  of  Prentlama  or  Aaseaa- 
Bients. 

4=»349(1)  (Neb.)  Provision  in  insurance  policy 
that,  if  any  portion  of  the  premium  is  not  paid 
when  due,  the  policy  shall  be  of  no  effect  so  long 
as  any  portion  remains  unpaid,  is  valid. — Belk 
V.  Capital  Kre  Ins.  Co.,  169  N.  W.  262. 

XX.  ESTOFPEI.,  WAIVER,  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

^=9372  (Iowa)  Insurer  may  waive  condition  of 
life  policy  requiring  payment  of  premium  with- 
in a  certain  time,  and,  when  waived,  such  con- 
dition ceases  to  be  available  as  a  defense  to 


Life  Assnr.  Soc  of  the  United  States,  169  N. 
W.  852. 

^sb378(1)  (Wis.)  Despite  assurances  Of  agents 
that  policy,  as  written,  covered  all  accidents  to 
employes  in  Ohio,  insurer  of  employer  against 
loss  from  injuries  to  or  death  of  employ^  held 
not  liable  on  any  ground  of  estoppel  for  loss 
through  award  under  Ohio  Workmen's  Compen- 
sation Law;  policy  having  excluded  any  obliga- 
tion under  any  compensation  law.— Two  Bivers 
Dredge  So  Dock  Co.  v.  Maryland  Casualty  Co. 
of  Baltimore,  169  N.  W.  291. 
<S=>375(1)  (Iowa)  That  agent  who  accepted 
overdue  premium  on  life  policy  transcended  his 
Iiowers  would  be  immaterial  upon  question  of 
waiver  if  the  company's  cashier,  acting  for  tile 
company,  with  knowledge  of  the  facts,  received 
and  retained  the  money. — McDonald  v.  Hjni- 
table  Life  Assor.  Soc.  of  the  United  States, 
168  N.  W,  852. 

®=9388(3)  (Iowa)  If  insured  to  the  knowledge 
of  company  relies  and  acts  upon  promises  of 
company's  agent  that  policy  will  not  be  for- 
feited for  failure  to  pa^  premium  within  cime 
stipulated  in  policy,  or  if  company  so  acts  that 
insured  as  an  ordinarily  reasonable  person  is 
led  to  believe  that  it  waives  the  forfeiture, 
the  courts  will  dedare  the  waiver  effectual. — 
McDonald  v.  Equitable  Life  Assur.  Soc  of  the 
United  States,  169  N.  W.  352. 

Acts  and  conduct  which  are  insnflScient  to  con- 
stitute a  technical  estoppel  against  a  forfeiture 
for  failure  to  pay  premium  within  time  stipulat- 
ed in  policy  may  be  sufficient  to  effect  a  waiver. 
-Id. 

®=3390  (Iowa)  Misrepresentation  by  husband, 
when  effecting  insurance  on  wife's  property, 
that  he  was  the  owner,  makes  policy  merely 
voidable;  and  it  becomes  valid,  insunng  prop- 
erty of  true  owner,  when  thereafter  insurer  is 
informed  of  true  ownership,  and  takes  no  steps 
to  cancel  nolicy. — Collins  v.  Iowa  Mfrs.'  Ins. 
Co.,  169  N.  W.  199. 

<S=>392(1)  (Iowa)  Receipt  and  retention  by  in- 
surer of  an  overdue  premium  for  an  unrpason- 
able  time,  without  giving  notice  of  refusal  to 
accept,  will  work  a  waiver  of  forfeiture. — Mc- 
Donald V.  Equitable  Life  Assnr.  Soc.  of  the 
United  States,  169  N.  W.  352. 

Agreement  in  contract  of  insurance  that  no- 
tice to  insured  shall  be  sent  to  designated  ad- 
dress should  be  limited  in  its  application  to  such 
notices  as  may  be  required  to  give  effect  to 
terms  of  contract,  and  insurer  cannot,  by  rea- 
son of  such  agreement  and  alleged  compliance 
therewith,  avoid  effect  of  waiver  by  retention 
of  premiums. — Id. 

€s»392(l)  ([Wis.)  Insurer  of  employer  against 
loss  from  injury  to  or  death  of  employ^,  by 
retaining  full  premium  for  policy  for  year,  did 
not  invalidate  provision  excluding  indemnity 
for  liabilities  imposed  by  Workmen's  Compensa- 
tion Law  of  particular  state,  as  premium  was 
paid  for  indemnity  provided  by  policy,  which 
never  included  charge  for  indemnity  against 
such  lose. — Two  Rivers  Dredge  &  Dock  Co.  v. 
Maryland  Casualty  Co.  of  Baltimore,  160  N.  W. 
291. 

«=>392(10)  (S.D.)  Where  insurance  company 
treated  the  first  annual  premium  note  as  in  ex- 
istence and  demanded  payment  thereof  after  its 
maturity,  it  could  not  claim  that  the  policy  had 
been  forfeited  on  account  of  nonpayment  of  the 
note  at  maturity. — Schumacher  v.  North  Ameri- 
can Life  Ins.  Ga  of  Omaha,  169  N.  W.  526. 

XII.   RISKS    AND    CAUSES    OF    LOSS. 
(O)  OnaraBtjr  bbA  iBdemBltr   iBanrance. 

«=»435  (Iowa)  Employ^  could  be  engaged  "in 
ordinary  repairs  and  maintenance"  of  plant  of 
employer  holding  indemnity  policy  against  in- 
juries to  employes  whUe  so  engaged,  though  do- 
ing something  other  or  more  than  restoring 
what  had  gone  into  partial  decay,  and  though 
either  not  restoring  thing  wholly  to  former  con- 
dition,  or   going   somewhat   beyond. — Farmers' 
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Handy  Wagon  Co.  t.  Casualty  Co.  of  America, 
169  N.  W.  178. 

(B)  Aeeldemt  and  Healtb  laanrance. 

®=»457  (Iowa)  Under  accident  policy  exempting 
insurer  from  liability  where  death  resnlta  from 
"poison  voluntarily  or  involuntarily  taken," 
where  insured  died  from  taking  medicine  con- 
taining, by  mistake,  strychnine,  there  could  be 
no  recovery.— Riley  t.  Interstate  Business 
Men's  Ace.  Ass'n,  169  N.  W.  448. 

XIV.   NOTICE  AND  PROOF  OF  X.OS8. 

®=»543  (Iowa)  Where  accident  policy  limited 
loss  for  death  from  overturning  automobile  un- 
less the  automobile  without  fault  of  its  driver 
was  struck  by  a  train,  street  car,  or  automobile, 
proof  of  loss  merely  alleging  the  death  of  insur- 
ed by  the  overturning  of  automobile  was  suffi- 
cient without  further  allegation  that  the  acci- 
dent occurred  in  one  of  the  ways  excepted. — 
Ward  y.  Interstate  Business  Men's  Ace.  Ass'n, 
169  N.  W.  451. 

XV.  AUrUBTVENT  OF  I.OSS. 

$=3579  (Iowa)  If  insured,  when  he  accepted 
and  receipted  for  overdue  premium  returned  to 
him  by  company  in  satisuiction  of  his  claim, 
was  competent  to  transact  business  intelligent- 
ly and  undcrstandingly,  his  act  would  be  a 
complete  defense  to  an  action  on  the  policy,  al- 
though company  had  waived  payment  of  such 
Eremium  within  time  provided  by  policy. — Mc- 
Donald V.  Equitable  Life  Assur.  Soc.  of  the 
United  States,  169  N.  W.  352. 

XVI.  BIGHT   TO   PROCEEDS. 

€=»58l  (N.D.)  Where  mortgagee  in  possession 
of  livery  barn  insured  it,  and  on  its  loss  by  fire 
received  a  draft  payable  to  himself  and  the 
owner  of  the  premises,  the  owner,  having  re- 
deemed, was  entitled  to  recover  the  insurance 
collected  and  held  by  the  mortgagee.— Thress  v. 
Zempel,  169  N.  W.  79. 

XVHI.  ACTIONS   ON   POUOIES. 

€=>627(2)  (Iowa)  Where  foreign  insurance 
corporation  filed  its  consent  with  insurance 
commissioner  to  service  of  original  notice  upon 
him  in  its  behalf,  he  became  its  agent  for  that 
parpose. — New  Hampshire  Fire  Ins.  Co.  v.  Ut- 
terback,  169  N.  W.  46. 

^»640(2)  (Iowa)  Under  accident  policy,  insurer 
in  pleading  avoidance  held  bound  to  allege  that 
death  was  caused  by  overturning  automobile, 
and  not  by  its  being  struck  by  train,  street  car,  or 
other  automobile  without  fault  of  the  driver  of 
the  car  in  which  insured  was  riding,  the  word 
"unless"  in  limiting  clause  meaning  "except," 
or  "if  it  be  not"— Ward  v.  Interstate  Business 
Men's  Ace.  Ass'n,  169  N.  W.  451. 
$=>64l(2)  (Iowa)  Plaintiff  in  action  on  fire  pol- 
icy, not  having  replied,  may  not  avoid  the  plead- 
ed defense  of  misrepresentations  in  application, 
by  evidence  that  defendant's  agent  effecting  the 
insurance  was  truthfully  informed  of  the  facts; 
this  amounting  to  estoppel  or  waiver,  not  avail- 
able unless  pleaded,  and  plaintiff's  denial  by  op- 
eration of  law  being  merely  of  application  con- 
taining misrepresentations.— Collins  v.  Iowa 
Mfrs.'  Ins.  Co.,  169  N.  W.  199. 
$=3645(.S)  (S.D.)  In  the  absence  of  a  plea  of  set- 
off or  counterclaim,  an  insurer  cannot,  when 
sued  on  the  policy,  reduce  its  liability  by  show- 
ing nonpayment  of  premium  notes. — Schumacher 
V.  North  American  life  Ins.  Co.  of  Omaha,  160 
N.  W.  526. 

$=5>646(6)  (Iowa)  In  suit  by  employer  against 
indemnity  insurer,  whose  policy  dirt  not  cover 
injuries  to  employ6  engaged  in  alteration,  that 
injured  employe  was  not  engaged  in  alteration 
was  supported  by  presumption,  for  mere  doubt 
on  point  will  be  resolved  in  favor  of  engagement 
in  repair  and  miiintenance.— Farmers'  Handy 
Wagon  Co.  V.  Casualty  Co.  of  America,  169  N. 
W.  17a 


4=>648(1)  (Minn.)  In  action  on  insaniace  cer- 
tificate, admission  of  picture  of  insured  as  cor- 
roborative of  testimony  that  he  went  on  a  hunt- 
ing expedition  was  not  error. — Petersun  T.  Mys- 
tic Workers  of  the  World,  169  N.  W.  598. 
«=>650  (Iowa)  Under  Code,  {  1819,  precluding 
insurer  from  pleading  or  proving,  unless  attach- 
ed to  the  policy,  any  "application  or  representa- 
tion of  the  assured  which  may  in  any  manner  af- 
fect the  validity  of  the  policy,"  insurer  was  not 
precluded  from  proving,  because  not  attached  to 
the  policy,  a  loan  agreement  by  which  any  bal- 
ance remaining  unpaid  by  assured  at  his  death 
was  to  be  deducted  from  the  amount  of  the  in- 
surance.—Long  V.  Northwestern  Nat  Life  Ins. 
Co..  169  N.  W.  386. 

<8=»654iA  (S.D.)  Under  Ov.  Code,  i  1849,  mak- 
ing a  policy  acknowledgment  of  receipt  of  pre- 
mium conclusive  evidence  of  its  payment  so  far 
as  to  make  the  policy  binding,  Oie  insurance 
company  could  not  show,  in  action  on  a  policy 
containing  such  acknowledgment,  that  first  an- 
nual premium  payment  was  by  note,  and  that 
the  policy  was  forfeited  by  insured's  failure  to 
pay  the  note. — Schumacher  v.  North  American 
Life  Ins.  Co.  of  Omaha,  169  N.  W.  626. 
<S=3664  (Neb.)  Where  there  was  evidence  that 
insurer's  agent  planned  to  defraud  insured  and 
to  deceive  examining  doctor  into  malting  a 
superficial  examination,  exclu8i<m  of  evidence 
that  doctor  two  years  before  had  examined  same 
applicant,  and  probably  asked  same  questions, 
as  those  asked  on  second  examination,  was  er- 
roneous.— Fox  V.  Scandinavian  Mut  Aid  Ass'n 
of  Nebraska,  169  N.  W.  553. 
<S=3665(3)  (Minn.)  In  action  on  insurance  cer- 
tilicate,  where  defense  was  a  breach  of  warranty 
that  insured  was  in  ^ood  health  and  free  from 
kidney  disease  when  insurance  was  applied  for 
and  effected,  evidence  held  to  sustain  a  finding 
against  such  defense. — Petersun  v.  Mystic  Work- 
ers of  the  World,  169  N.  W.  59& 
$=»665(8)  (Iowa)  Evidence  held  to  warrant 
finding  that  agency  of  agent  who  accepted  over- 
due premium  on  life  policy  was  general  within 
the  meaning  of  that  word  as  used  in  the  law 
of  agency. — McDonald  v.  EquitalAe  Life  Assur. 
Soc.  of  the  United  States,  169  N.  W.  352. 
ds>668(l)  (Iowa)  Whether  insured,  when  he  ac- 
cepted and  receipted  for  overdue  Wemlum  re- 
turned to  him  by  company  in  satisfaction  of  bis 
claims  under  life  policy,  had  sufficient  mental 
capacity  to  comprehend  the  effect  of  such  action 
upon  his  rights,  held  under  the  evidence  a  jury 
question. — McDonald  v.  Equitable  Life  Aisur. 
Soc.  of  the  United  States,  169  N,  W.  352. 
®=>668(11)  (Iowa)  In  an  action  on  an  accident 
policy  held  that  under  the  evidence  the  jury 
might  have  found  that  the  death  of  insured  was 
caused  by  external,  violent  and  accidental 
means,  it  being  the  contention  of  plaintiff  that, 
as  a  result  of  carrying  heavy  loads  of  ashes,  a 
kink  was  caused  in  insured's  bowels,  and  hence 
a  directed  verdict  for  defendant  was  erroneous. 
— Budde  V.  National  Travelers'  Ben.  Ass'n,  169 
N.  W.  766. 

<S=9668(15)  (Iowa)  Whether  insurer  waived 
payment  of  second  annual  premium  within  time 
provided  by  life  policy  held  under  the  evidence 
a  jury  question. — ^McDonald  v.  Equitable  Life 
Assuc.  Soc.  of  the  United  States.  IK)  N.  W.  352. 
€=3669(4)  (Iowa)  Instruction  defining  conceal- 
ment, given  in  action  on  fire  policy,  and  one 
which  defendant  claims  should  have  been  given, 
held  not  substantially  differpjit,— Collins  v.  Iowa 
Mfrs.'  Ins.  Co..  169  N.  W.  199. 
®=»669(7)  (Minn.)  In  action  on  benefit  cer- 
tificate, evidence  held  not  to  warrant  submission 
of  any  breach  of  warranty  of  good  health,  oth- 
er than  as  stated  in  defendant's  given  instruction 
relating  to  kidney  trouble. — Petersun  v.  Mystic 
Workers  of  the  World,  169  N.  W.  598. 
<S=s>675  (Neb.)  Laws  1913,  c.  234,  provides  for 
taxation  of  attorney's  fees  in  judgments  on  in- 
surance policies  in  all  cases  of  indemnity  insur- 
ance not  expressly  exempted  by  law.— Belk  v. 
Capital  Fire  Ins.  Co..  169  N.  W.  262. 
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XX.   MirrUAI.  BEKEXTT  INgUBAIVOE. 
(B)   The  Contract  tn  Geoeral. 

*=»7I»(1)  (Seb.)  The  duly  authorized  repre- 
Bentatives  of  the  members  of  a  mutual  ben- 
efit society  are  alone  vested  with  the  power  of 
determining  when  change  is  demanded  in  the 
by-laws,  and  the  court  will  interfere  only  when 
there  is  abuse  of  discretion.— Funic  t.  StevenB, 
169  N.  W.  6. 

^:»7I9(3)  (Neb.)  A  member  of  a  mutual  benefit 
society  cannot  eomplaiu  of  an  increase  of  rates 
necessary  to  enable  the  society  to  comply  with 
its  contracU.— Funk  v.  Stevens.  169  N.  W.  6. 

The  mutual  promise  of  every  member  of  a 
benefit  society  is  to  pay  the  certificate  of  ever; 
other  member,  and  vested  right  of  member  in 
any  provision  of  the  contract  is  controlled  by 
the  duty  of  the  member  to  pay  the  cost  of  his 
own  insurance. — Id. 

A  change  in  assessments  of  a  mutual  benefit 
society,  so  as  to  make  them  conform  to  the 
cost  of  insurance  according  to  age,  made  in 
conformity  to  the  law  of  experience  in  such 
matters  is  a  reasonable  change. — Id. 

(O  Dnea  and  Asaeaamenta. 

•=»734  (Iowa)  Member  of  mutual  benefit  order 
was  not  liable  for  assessments  levied  prior  to 
the  time  he  became  a  member.— Malone  v.  Grand 
Lodge,  A.  O.  U.  W.  of  Iowa,  160  N.  W.  438. 

(D)  Forteltara  or  Snapenalon. 

9=9750  (Iowa)  Defendant  order  could  not,  while 
it  held  one  full  unapplied  monthly  assessment 
paid  by  member,  forfeit  his  mutual  benefit  cer- 
tificate for  nonpayment  of  assessment. — Malone 
v.  Grand  Lodge,  A.  O.  U,  W.  of  Iowa,  160  N. 
W.  438. 

«=»753(1)  (Iowa)  Where  plaintifiE,  who  had  for 
some  time  paid  dues  and  assessments  of  member 
of  order,  called  up  recorder  by  telephone  and 
offered  to  pay  amount  due,  but  the  recorder  re- 
fused on  the  ground  that  there  had  been  a  forfei- 
ture of  certificate,  it  was  unnecessary  for  plain- 
tiff to  tender  exact  change.— Malone  v.  Grand 
Lodge,  A.  O.  U.  W.  of  Iowa,  169  N.  W.  438. 
«=>755(3)  (Mich.)  Where  a  member  of  a  cigar- 
makers'  local  union  subordinate  to  the  in- 
ternational union  has  been  for  years  in  arrears 
with  his  dues,  so  as  to  be  liable  to  suspension, 
but,  on  solicitation  and  threats  ctf  suspension 
by  the  local  union,  has  paid  up  prior  to  his 
death,  which  payments  have  been  accepted 
by  the  international  union,  the  latter  is  estop- 
ped from  setting  up  a  forfeiture  of  member- 
ship as  a  defense  to  an  action  by  the  widow  for 
benefits.— Staffan  v.  Cigarmakers'  International 
Union  of  America,  1(50  N.  W.  876. 
^s>755(4)  (Iowa)  Defendant  order  did  not  by 
accepting  payment  of  dues  after  time  fixed  by 
by-laws,  waive  right  to  demand  prompt  pay- 
ment in  the  future,  where  it  gave  notice  that 
thereafter  member  would  be  required  to  pay 
dues  promptly. — Malone  v.  Grand  Lodge,  A.  O. 
U.  W.  of  Iowa,  160  N.  W.  438. 

(F)  Actlona  for  Beneflta. 

«=»8I2  (N.D.)  Under  Comp.  Laws  1913,  jll 
4978,  5927,  and  in  view  of  Laws  1913,  c.  101,  ac- 
tion on  a  contract  of  accident  insurance  provid- 
ing that  no  action  could  be  maintained  after  six 
months  from  notice  of  disallowance  of  claim, 
not  brought  within  that  period,  but  within  a 
year  after  notice  of  disallowance  of  claim,  was 
not  barred  by  statute  of  limitations.— Dinnie  v. 
United  Commercial  Travelers,  169  N.  W.  811. 
€s»8l5(l)  (N.D.)  Complaint  in  action  upon  an 
accident  policy,  failing  to  state  that  death  of  in- 
sured was  result  of  bodily  injury,  through  ex- 
ternal, violent,  and  solely  accidental  means, 
termed  by  association's  constitution  the  "acci- 
dent," was  demurrable,  and  stated  no  cause  of 
action.— Dinnic  v.  United  Commercial  Travelers, 
169  N.  W.  811. 

169  N.W.-64 


«=>834  (Neb.)  Rer.  St.  1913,  }  3212,  in  so  far 
as  controlled  by  section  3299,  precludes  taxing 
as  costs  an  attorney's  fee  in  a  suit  on  a  certifi- 
cate of  membership  in  fraternal  beneficiary  as- 
sociation.— Masters  v.  Modern  Woodmen  of 
America,  169  N.  W.  1. 


INTEREST. 


See  Usury. 


INTOXICATING  LIQUORS. 

Sec  Constitutional  Law,  iS=»49 ;  Contempt,  ®=» 
66;  Criminal  Law,  <S=>42,  404,  1159,  1172; 
Detectives,  ^=>S ;  Evidence,  <3=»241 ;  Fix- 
tures, 9=>35;  Indictment  and  Information, 
«s»41;    Statutes,  «s»114. 

VI.  OFFENSES. 

<8=>I38  (Iowa)  Under  Code  1897,  J!  2419,  mak- 
ing it  a  misdemeanor  for  common  carriers  to 
deliver  intoxicating  liquors  to  any  person  within 
the  state  without  having  been  first  furnished 
with  a  certificate  from  the  clerk  of  the  court  is- 
suing the  permit,  showing  that  the  consignee 
was  a  permit  holder,  etc.,  which  wag  revived  by 
the  Webb-Kenyon  Act  (U.  8.  Comp.  St.  1916, 
I  8739),  and  despite  Code  Supp.  1915,  §§  2421a 
and  2421b,  held,  that  a  railroad  company  could 
not  deliver  an  interstate  shipment  ot  intoxicat- 
ing liquors  to  an  Iowa  contdgnee  who  was  not  a 
permit  holder,  though  the  liquors  were  intended 
for  his  personal  use.— Stajcar  v.  Dickinson,  169 
N.  W.  756. 

'  vxn.  cnaaxAXs   pbosecvtions. 

®=»224  (Iowa)  The  presumption  raised  by  Code, 
f  2427,  that  mtoxicants  found  in  one's  posses- 
sion are  held  by  him  for  an  illegal  purpose,  ap- 
plies to  hotel  Keeper  who  kept  liquors  in  bis 
private  room  in  hotel;  exception  as  to  private 
dwelling  house  contained  in  such  section  not  ap- 
plying.—State  V.  Marquardt,  169  N.  W.  338. 
©=>236(7)  (Minn.)  In  a  prosecution  for  stor- 
ing, keeping,  and  having  intoxicating  liquors 
in  possession  for  sale,  contrary  to  Laws  1915,  c. 
23,  evidence  h«ld  to  sustain  a  conviction. — State 
V.  Olson,  169  N.  W.  419. 

9=3238(3)  (Neb.)  Question  whether  liquor  de- 
scribed in  information  was  intoxicating  held 
under  the  evidence  for  the  jury. — Malick  v. 
State,  169  N.  W.  5. 

9=3242  (Iowa)  In  prosecution  for  maintaining 
liquor  nuisance,  the  mere  fact  that  accused  had 
never  before  been  convicted  of  any  offense, 
coupled  with  the  fact  that  she  was  fined  $600, 
does  not  establish  excessive  pnnishment.— State 
V.  Sbelton,  169  N.  W.  351. 

X.  ABATEMENT  AND  INJUNCTION. 

«S927S  (Iowa)  Under  Code  Supp.  1916,  !l  24«la, 
and  Code  Supp.  1913,  §  2461b,  proof  that  de- 
fendants had  in  their  possession  when  riding 
in  an  automobile  124  bottles  of  beer  and  a  gal- 
lon of  whisky  established  petitioner's  right  to  an 
injunction  restraining  them  from  bootlegging, 
where  defendants  offered  no  testimony  in  ex- 
planation, in  view  of  Code,  §  2427,  as  to  pos- 
session of  liquor  being  presumptive  evidence, 
etc.— McMillan  v.  Tarashansky,  169  N.  W.  342. 
9=>275  Uowa)  In  action  to  enjoin  defendant 
from  keeping  a  place  in  which  intoxicating  liq- 
uors were  kept  for  sale  or  sold  in  violation  of 
law,  where  there  was  evidence  that  unusual 
quantities  of  liquor  were  found  in  defendant's 
office,  evidence  held  insufficient  to  nvercomo 
the  presumption,  raised  by  Code,  S  242T,  time 
such  liquor  was  being  kept  tor  illegal  sale.— 
McMlUan  v.  Stone,  169  N.  W.  624. 
9=>279  (Iowa)  Evidence  held  sufficient  to  show 
that  sales  of  Intoxicants  for  which  petitioner 
was  adjudged  in  contempt  were  in  territory  cov- 
ered by  injunction. — Eaton  t.  De  Graff,  169  N. 
W.  187. 
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Ss>279  (Iowa)  In  contempt  proceedings  for  vi- 
olating injunction  against  keeping  and  selling 
intoxicating  liquor,  evidence  held  to  sustain 
conviction.— Doyle  v.  Wilcockson,  169  N.  W. 
241. 

XI.  Crvil.  DAMAGE  Z.AW8. 

$=»3I6  (Minn.)  In  an  action  for  death  of  plain- 
tiff's husband,  alleged  to  have  resulted  from  the 
use  of  intoxicating  liquor  unlawfully  furnished 
him  by  defendant,  evidence  held  not  to  show  an 
unlawful  furnishing  of  liquor,  so  that  a  verdict 
for  defendant  was  properly  directed. — Gorse  v. 
Gouze,  169  N.  W.  423. 

Xn.  BIGHTS  OF  FROFEBTT  ASH 

OONTBACTS. 

<&=>325  (Iowa)  Where  the  delivery  of  intoxicat- 
ing liquors  to  an  Iowa  consignee  was  forbidden 
by  law,  and  such  delivery  was  an  offense,  the 
consignee  cannot  recover  on  account  of  the  car- 
rier's nondelivery. — Stajcar  v.  Dickinson,  169  N. 
TV.  756. 

IRRIGATION. 

See  Waters  and  Water  Courses,  ®=>217. 

ITINERANT  VENDERS. 

See  Licenses,  e=>15,  42. 

JOINT  ADVENTURES. 

i&s>4(l)  (Neb.)  Under  contract  that  defendant 
should  furnish  capital  and  plaintiff  specified 
service,  in  consideration  of  contemplated  profits, 
whereby  plaintiff  guaranteed  that  defendant'ai 
profits  would  amount  to  10  per  cent,  on  amount 
invested,  and  that  otherwise  defendant  might 
recover  deficiency,  the  interest  due  defendant 
was  to  be  paid  out  of  his  share  of  profits,  if 
sufficient,  deducting  rents  received  by  defendant 
—American  Security  Co.  v.  Barker  Co.,  169  N. 
W.  257. 

JOINT  DEPOSITS. 

See  Banks  and  Banking,  <S=>129. 

JOINT  TENANCY. 

See  Banks  and  Banking,  €=>129;  Tenancy  in 
Common.  • 

JUDGES. 

See  Court  Commissioners,  €=»1%;  Elections, 
«=>141,  142;  Justices  of  the  Peace;  States, 
«=>30. 

I.   APPOINTMENT.      QUAIJFICATION, 
AND  TENCBE. 

^=38  (Iowa)  No  municipal  court  is  established 
under  Code  Snpp.  1915,  §$  694— cl  to  694— c51, 
until  a  judge  is  elected  at  the  general  election, 
and  hence  no  vacancy  can  exist  until  that  time. 
—State  V.  Birdsall,  169  N.  W.  453. 

JUDGMENT. 

See  Courts,  <63>189,  202;  Criminal  Law,  «=» 
1130;  Election  of  Bemcdies,  €s»3;  Execu- 
tion. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  judgments,  see  Appeal  and  Error. 

I.  NATURE  AND  E8SENTIAXS  IN 
GENERAX. 

^=»I7(1)  (Mich.)  Proper  party  to  bill  by  mort- 
gagors to  redeem  from  usuriovis  liens  not  hav- 
ing been  served  with  process,  and  having  had  no 
opportunity  to  answer,  and  not  having  been 
heard  as  a  party  in  a  proceeding  to  adjudi- 
cate his  right,  decree  permitting  mortgagors 
to  redeem  must  be  reversed  as  to  him. — Dal- 
ton  V.  Weber,  109  N.  W.  946. 
^=925  (Iowa)  Where  injunction  decree  was 
void  because  of  defect  in  original  notice  served 


upon  defendant,  defendant's  answer  in  contempt 
proceedings  two  years  after  entry  of  the  decree, 
that  the  decree  was  binding,  legal^and  effec- 
tive, did  not  validate  it— Doyle  v.  WUcockson, 
169  N.  W.  241. 

HI.   ON  CONSENT,  OFFER,  OR  AD- 
MISSION. 

^=990  (S.D.)  A  judgment,  making  a  hnaband 
the  trustee  for  his  wife  as  to  common  property, 
entered  on  stipulation,  under  the  mistaken  be- 
lief that  the  judge  had  annoudced  a  decision, 
and  containing  provisions  not  supported  by  such 
stipulation  and  omitting  property  covered  there- 
by, may  be  opened,  notwithstanding  more  than 
one  year  has  elapsed  since  its  entry. — Purinton 
v.  Pnrinton,  169  N.  W.  236. 

IV.  BIT  DEFAVIiT. 

(B)  Openlnar  or  Setting  Aalde  Defanlt. 

<g=3l38(l)  (N.D.)  Granting  a  motion  to  vacate 
a  default  judgment  not  based  upon  an  affidavit 
of  merits  or  proposed  verifijed  answer,  there 
being  no  fraud  in  procuring  of  judgment,  is  a 
clear  abuse  of  trial  courts  discretion  under 
Comp.  Laws  1913,  S  7483.— Mongey  v.  Miller, 
169  N.  W.  735. 

®=>I43(11)  (S.D.)  An  attorney  for  one  of  aev- 
eral  defendants,  who  was  attending  to  other  le- 
gal work  for  his  client,  several  hundred  miles 
away,  was  justified  in  relying  upon  promise  of 
an  attorney  for  another  defendant  to  notify  him 
by  wire  as  to  when  case  would  be  tried,  and  a 
default  judgment  entered  should  be  opened. — 
Nelson  v.  Minder,  169  N.  W.  549. 
^=>  1 50  (Iowa)  A  valid  decree  on  default  would 
not  be  nidlified  by  an  answer  of  denial  filed 
after  entry  of  decree.— Doyle  v.  Wilcockson, 
169  N.  W.  241. 

«=sl53(l)  (Mich.)  A  drcoit  conrt  rule  limitbic 
the  time  for  vacation  of  default  judgments  on 
personal  service  to  six  months  does  not  pre- 
vent vacation  of  a  default  after  six  months, 
where  the  only  proceeding  taken  after  default 
was  the  entry  of  a  void  judgment— W.  H.  War- 
ner Coal  Co.  V.  Nelson,  169  N.  W.  852. 
®=>i69  (S.D.)  Defendant  seeking  to  open  de- 
fault judgment  and  showing  excnsable  neglect, 
will  be  required  to  pay  terms;  plaintiff  being 
blameless.- Nelson  v.  Minder,  169  N.  W.  549. 

VX  ON  TRIAt  OF  ISSUES. 

CA)  Rendition,  Form,  and  Re«*I«lte>  In 
Oeneral. 

iS=>l99(.3)  (Minn.)  Where  it  appears  probable 
that  plaintiff  had  a  good  cause  of  action,  judg- 
ment notwithstanding  the  verdict  in  his  favor 
will  not  be  granted  for  a  defect  in  the  evidence 
which  may  be  supplied  on  another  trial, — Alink 
V.  Chicago.  M.  ft  St  P.  By.  Co.,  169  N.  W. 
250. 

1^=3215  (Mich.)  Since  courts  do  not  speak 
through  their  opinions,  but  through  their  judg- 
ments and  decrees,  announcement  by  the  judge, 
at  the  conclusion  of  the  testimony  as  tQ  what 
he  would  hold  is  to  be  disregarded  in  deter- 
mining when  the  decree  was  rendered. — Heck 
V.  Bwley,  169  N.  W.  940. 

IX.   OPENING  OR  VACATTNO. 

<3=»386(1)  (S.D.)  Code  CHy.  Proc.  f  151,  aathor- 

ising  opening  of  judgments  within  one  year,  ai>- 
plies  only  where  the  motion  is  based  solely  on 
the  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect  of  the  moving  part^,  and  does  not 
preclude  the  court  under  its  inherent  powers 
from  opening  a  judgment  after  such  time  where 
other  good  reason  is  shown. — Purinton  v.  Purin- 
ton, 169  N.  W.  236. 

X.  EQVITABIJB  REI.IEF. 
(A)  Natnr«  of  Remedjr  and  Oroanda. 

€=9407(2)  (Iowa)  It  is  proper  practice  to  entitle 
a  petition  to  set  aside  a  judgment  and  for  a 
new  trial  as  in  the  original  action  and,  if  de- 
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sired,  to  jprocaie  rcatraiBins  orders  under  Code, 
i  4008.-Lar8oii  v.  Ainsworth,  169  N.  W.  462. 

(B)  Jnrtadletton  and  Prooeadlaca. 

®=>459  (Iowa)  It  Is  proper  practice  to  entitle 
a  petition  to  set  aside  a  jndgment  and  for  a  new 
trial  as  in  tlie  original  action  and,  if  desired,  to 

Procure  restraining  orders  under  Code,  {  4098.— 
arson  v.  Ainsworth,  169  N.  W.  462. 
€=3460(3)  (Iowa)  In  a  suit  to  set  aside  a  judg^ 
ment  and  for  a  new  trial,  a  recital  of  facts  show- 
ing diligence  constitutes  a  sufficient  compliance 
with  the  rule  requiring  exercise  of  diligence  to 
be  pleaded.— Larson  v,  Ainsworth,  169  N.  W. 
462: 

^=>46l(3)  (Iowa)  In  an  action  to  set  aside  a 
judgment  and  for  a  new  trial,  evidence  held  to 
sustain  a  finding  of  unavoidable  misfortune  and 
the  exercise  of  reasonable  diligence. — Larson  t. 
Ainsworth,  169  N.  W.  462. 

ZX.  COIXATBRAI.  ATTACK. 

(B)  Grounds. 

^=3489  (Iowa)  Where  purported  judgment  has 
been  entered  wholly  without  jurisdiction,  statu- 
tory formalities  are  not  essential  to  an  attack 
upon  it  which  can  be  made  either  directly  or 
collaterally  at  any  time. — £lwood  U.  Royer,  Inc 
V.  Mershon,  169  N.  W.  400. 
4=^90(1)  (Neb.)  A  judgment  in  which  there 
has  been  no  service  of  summons  at  all  may  be 
collaterally  impeached. — Alden  Mercantile  Co.  v. 
Randall.  169  N.  W.  433. 

9=3480(2)  (Neb.)  In  the  case  of  judgment  ren- 
dered where  thye  has  been  service  of  summons 
irregularly  made,  the  defect  is  waived,  unless  di- 
rectly attacked.— Alden  Mercantile  Co.  v.  Ran- 
dall, 169  N.  W.  433. 

XH.  CONSTBUCTION     AHD     OPEBA- 
TION  IN   OEITERAZ.. 

9=3538  (MinuJ  In  suit  for  specific  performance 
of  written  contract  to  deliver  stock,  a  judgment 
for  plaintiff  conditioned  that  within  ten  days 
after  its  entry,  if  not  superseded,  and  if  super- 
seded within  ten  days  alter  judgment  becomes 
final,  plaintiS  pay  to  defendant  or  to  clerk  of 
court  a  specified  sum,  became  final  in  case  of  ap- 
peal when  Supreme  Court's  remittitur  was  filed 
with  clerk  of  trial  court— Nason  v.  Barrett,  169 
N.  W.  804. 

Where  terms  of  judgment  made  it  final  in 
case  of  appeal  therefrom  when  the  Supreme 
Court's  remittitur  wag  filed  with  clerk  of  trial 
court,  the  fact  that  the  remittitur  was  mailed 
to  plaintiff's  attorneys  and  not  filed  by  them 
for  several  days  did  not  constitute  a  waiver  of 
the  filing.— Id. 

XIII.   MERGER  AHD  BAR  OF  CAUSES 
OF   ACTION   AND   DEFENSES. 

(B)  Caaaes  of  Aetlon  and  Defenaes  Merjr- 
ed.  Barred,  or  Concladed. 

®=»590(2)  (Minn.)  In  view  of  findings  and 
pleadings  in  purchaser's  former  suit  to  rescind 
his  lease  of  a  farm  for  term  and  a  bill  of  sale 
of  live  stock,  etc.,  on  ground  of  vendor's  fraud- 
ulent representations  as  to  acreage,  floods,  etc., 
judgment  held  not  a  bar  to  bis  subsequent  ac- 
tion for  damages  sustained  in  respect  to  live 
stock,  etc..  because  farm  was  subject  to  floods. 
— Pr«yblyski  v.  PeUowski,  169  N.  W.  707. 
9=3592  (Minn.)  If  plaintiff  had  but  one  cause 
of  action,  and  partial  relief  only  was  had  upon 
that  cause  of  action  in  a  former  suit,  it  is 
a  bar  to  any  further  relief. — ^Przyblyski  v.  Pel- 
lowski,  169  N.  W.  707. 

9=>604  iWis.)  A  judgment  restraiuing  levy  of 
a  tax  in  1913,  for  reason  .that  it  exceeded 
amount  which  could  be  raised  by  tax  levy  in 
one  year  by  a  school  district,  could  not  affect 
proceedings  based  upon  something  done  or  at- 
tempted to  be  done  on  June,  1915,  although 
involving  same  obligation  for  which  tax  was  to 
be  levied.— O'LougUin  t.  Dom,  169  N.  W.  fi72. 


Y«dsai«»t 


9=>609  (Mich.)  An  action  on  an  account  stated 
did  not  preclude  plaintiff  from  bringing  sub- 
sequent action  agamst  defendant  on  his  agree- 
ment to  pay  notes  for  amount  of  which  he  had 
been  given  credit  in  settlement  of  account. — 
Kimmerle  v.  Lowitz,  169  N.  W.  857. 
<S=»6I9  (Neb.)  A  decree  declaring  a  special  as- 
sessment void  concludes  the  question  as  to 
whether  or  not  plaintiff  should  have  tendered  an 
amount  representing  the  actual  benefit  to  his 
property,  and  such  defense  cannot  be  urged  in  a 
later  suit  by  the  same  plaintiff  to  restrain  the 
levving  of  a  reassessment. — Young  v.  Bennett, 
169  N.  W.  438. 

9=3622 '2)  (Iowa)  In  an  action  for  damages  to 
an  automobile  through  a  collision,  the  defend- 
ant is  not  required  to  assert  any  claim  to  dam- 
ages consequent  on  the  collision  by  way  of  coun- 
terclaim, set-off,  or  cross-petition  in  order  to 
protect  such  claim,  and  be  may  assert  his  claim 
for  damages  in  an  independent  action. — Seager 
v.  Foster.  169  N.  W.  681. 

9=>622(2)  (Iowa)  Where  deed  with  covenant  of 
warranty  by  mistake  did  not  except  easement  of 
right  of  way,  failure  of  grantors  to  respond  to 
notice  from  remote  grantee  to  appear  in  her  suit 
to  quiet  title  against  claimant  of  the  easement 
did  not  estop  them  from  alleging  the  mistake  by 
counterclaim  asking  reformation,  in  an  action  on 
the  warranty.— Harris  v.  Schrimper,  169  N.  W. 
750. 

XXV.  OONOX.USXVENXISS   OF   ADJUDI- 
CATION. 

(B)  PeraoBB  Oonelad«d, 

9=>704  Ciowa)  Judgment  against  maker  _  of 
notes  given  for  corporate  stock  issued  in  viola- 
tion of  statute,  held  of  necessity  a.  finding  bind- 
ing on  all  parties  before  court  that  stock  con- 
stituted valid  consideration,  even  though  such 
parties  were  not  adversative  to  maker  and  were 
on  same  Side. — Sherman  v.  Smith,  1G9  N.  W. 
216. 

9=>7I2  (Iowa)  A  decree  in  a  suit  by  a  grand- 
daughter to  set  aside  her  grandmother's  deed 
on  the  ground  o£  constructive  fraud  is  not  a  con- 
clusive adjudication  in  a  subsequent  suit  by  the 
granddaughter's  mother  to  attack  the  same 
deed ;  she  not  liaving  been  a  party  to  the  previ- 
ous suit  and  different  isaoes  arising. — ^Andrews 
V.  Armagast,  169  N.  W.  190. 

(C)  Matlera  Conelnded. 

9=>725<a)  (Mich.)  In  action  on  agreement  to 
pay  notes,  the  amount  of  which  had  been  cred- 
ited to  defendant  in  settlement  of  account, 
where  the  validity  of  the  account  stated  has 
been  adjudicated  in  prior  action,  defendant 
cannot  raise  question  of  validity  of  partner- 
ship which  constituted  basis  of  the  account. — 
Kimmerle  v.  Lowitz,  109  N.  W.  857. 
9=»735  (Wis.)  In  action  by  public  service  cor- 
poration to  declare  void  acts  of  mayor  and 
council  of  city  in  resolving  to  violate  existing 
contract  for  public  lighting  and  to  require  city 
to  perform  contract,  former  decision  of  court  on 
appeal  held  not  res  judicata ;  questions  as  to 
city's  rlglit  to  avoid  contract  and  as  to  specific 
performance  thereof  not  being  presented  .--Ocon- 
to Electric  Co.  v.  City  of  Oconto,  169  N.  W. 
293. 

9=3736  (Iowa)  Though,  in  action  b^  S.  against 
C.  and  A.,  defendants  plead  a  joint  counter- 
claim, yet,  no  issue  as  to  its  ownership  being 
raised,  plaintiff  merely  denying  owing  anything, 
the  judgment  thereon,  in  form  joint,  may,  in 
the  absence  of  estoppel,  be  shown  to  belong  to 
A.,  because  of  assignment  to  him,  before  the 
judgment  of  C.'s  interest  in  the  claim,  as  against 
right  of  S.  to  satisfy  out  of  that  judgment  a 
judgment  against  C,  assigned  to  S. — Schultz  v. 
Sylvester,  169  N.  W.  179. 
9=>744  (Mich.)  Adjudication  in  action  on  ac- 
count stated  that  plaintiff  and  defendant  had 
stated  account  and  had  agreed  to  share  prof- 
its and  losses  of  a  corporation  venture  was  con- 
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clu'eiTe  in  plaintiff's  gnbsequent  action  against 
defendant  on  bl«  agreement  to  pay  notes  for 
amount  of  which  he  had  been  given  credit  in 
settlement  of  account. — Kimmerle  t.  Lowitz, 
169  N.  W.  857. 

XV.  UEN. 

e=s>780(2)  (Iowa)  A  judgment  will  attach  to 
and  become  a  lien  upon  an  equitable  interest 
in  real  estate,  but  such  lien  does  not  attach 
to  the  land  as  distinct  from  the  equitable  title, 
and  becomes  a  lien  only  on  the  judgment  debt- 
or's interest.— Vigara  v.  Hewins,  169  N.  W. 
119. 

€=»780(3)  (Iowa)  An  option  to  purchase  real- 
ty does  not  pass  an  interest  to  which  the  linn 
of  a  judgment  will  attach. — Vigars  v.  Eewins, 
169  N.  W.  119. 

€=»787  (Iowa)  Where  lender  gave  $500  to  buy- 
er of  land  with  understanding  it  should  be  used 
in  making  first  payment,  lender  to  hold  con- 
tract of  sale  as  security,  which  was  delivered 
to  him,  and  later  a  written  assignment  was 
given  him,  he  acquired  eq^uitable  lien  on  prop- 
erty senior  to  lien  of  pnor  judgment  against 
purchaser.— Vigars  v.  Hewins,  169  N.  W.  119. 

XX.   FAYMKNT,   SATISFACTION, 
MERGER.  AND  DISCHARGE. 

®^883(1<W  (Iowa)  Where  a  judgment  is  ren- 
dered in  favor  of  two  judgment  creditors,  and 
one  of  them,  in  good  faith  and  for  value  assigns 
his  interest  to  the  other,  the  judgment  debtor 
has  no  right  to  set  oS,  as  against  the  assignee, 
a  judgment  against  the  assignor  purchased  from 
a  third  person  before  the  assignment.— Schultz 
V.  Sylvester,  169  N.  W.  179. 

JUDICIAL  POWER. 

See  (Constitutional  Law,  9ss>67-74. 

JUDICIAL  SALES. 

See  Appeal  and  BJrror,  €=»179,  999;  CJorpora- 
tions,  <S=»159;  i>ands.  Statute  of,  «=56; 
Mortgages,  «=372,  629;  Partition,  «s»l(H; 
Principal  and  Agent,  <S=>14,  20,  72,  79 ;  Tax- 
ation, «=9674,  7W,  761. 

JURY. 

See  Appeal  and  Error,  «=9213,  1015;  Criminal 
Law,  <®=»8u5,  057 ;    Trial,  <8=>315. 

II.   RIGHT   TO   TRIAL   BT  JTTRT. 

«=»I4(2)  (Iowa)  Under  Const  art  1,  |  9.  and 
Ck)de  1897,  $|  3431,  3650,  in  an  action  for  a 
simple  money  judgment,  defendant  has  a  right 
to  trial  by  jury,  unless  the  action  tenders  equi- 
table issues,  or  the  right  has  been  waived. — 
Gardner  v.  Kerlin,  169  N.  W.  177. 
^=9l4(4)  (Iowa)  In  suit  which  finally  became 
one  seeking  judgment  on  promissory  note,  fore- 
closure of  lien  given  to  secure  payment,  and 
general  equitable  relief,  defendants  had  no  right 
to  trial  by  jury. — Gardner  v.  Kerlin,  169  N.  W. 
177. 

4=>I4(4)  (Wis.)  An  action  on  notes  given  for 
corporate  stock  and  for  foreclosure  of  lien  on 
collateral,  in  which  defendant  set  up  defense 
of  fraud  and  asked  that  the  notes  be  canceled, 
was  an  "equitable  action,"  and  defendant  had 
no  right  to  have  the  issues  tried  by  a  jury. — 
MUey  v.  Heaney,  169  N.  W.  64. 

JUSTICES  OF  THE  PEACE. 

See  Appeal  and  Error,  ©=84,  1091. 

V.   REVIEW   OF  PROCEEDINGS. 
(A)  Appeal  and  Brror. 

®=>I74(3)  (Iowa)  In  action  against  school  dis- 
trict for  hauling  children  to  school,  amend- 
ment, on  appeal  from  justice  court,  alleging 
that  the  claim  had  been  audited  and  allowed  in 
part,  was  not  prohibited  by  Code,  f  4563,  pro- 


hibiting any  new  demand  or  cotmterclaim  ex- 
cept by  mutual  consent  to  be  interposed  on  ap- 
peal from  justice  court. — Woods  v.  Independent 
.School  Dist.  of  Oto,  169  N.  W.  108. 

UBOR  DISPUTES. 


Monopolies,  ^=> 


See  Injunction,  «=9l01,  114; 
12;  Torts,  (8s»10. 

UNDLORD  AND  TENANT. 

See  Attorney  and  Client,  i3=vl52 ;  Chattel  Mort- 
gages, «=»138:  Easement.  i8=926;  Fixtures, 
<S=s>4,  14,  15;  Fraud,  <S=960;  Judgment,  «=» 
590;  Mortgages,  <Ss>872:  New  Trial,  «=> 
171:  Sales,  i8=s>62;  Vendor  and  Purchaser, 
«8=»63,  232,  341. 

n.  IJBASES  AND  AGREEMENTS  EN 

OENERAXk 

(A)  Rcanlaltea  and  ValUltr. 

®=32Q(1)  (Minn.)  A  provision  in  a  lease  of  a 
theater,  attempting  to  permit  lessee  to  operate 
the  theater  under  a  license  issued  to  and  held 
by  lessor,  contrary  to  an  ordinance,  contaminat- 
ed the  whole  lease.- Ditkof  v.  Lifschitz,  169  N. 
W.  483. 

®=>29(1)  (Minn.)  A  stipulation  exempting  les- 
sor from  liability  for  loss  or  injury  to  lessee's 
goods  from  fire  howsoever  coming  upon  or  be- 
ing within"  leased  premieeB,  if  unaffected  by 
public  interest  or  policy  and  not  prohibited  by 
statute,  is  valid  and  enforceable. — Commercial 
Union  Assur.  Co.  v.  Foley  Bros.,  169  N.  W. 
798.  •  . 

(B)  Conatvoetlon  and  Operatloa. 

4=>39  (Iowa)  Printed  provision  in  lease  pro- 
viding for  termination  upon  30  days'  notice  in 
case  of  sale  of  premises  was  not  defeated  by 
typewritten  stipulation  giving  lessee  right  to 
renew  for  four-year  term;  lease  being  construed 
as  providing  for  definite  term  subject  to  be  de- 
feated b^  right  to  terminate  in  case  of  sale,  and 
there  being  no  inconsistency  between  the  two 
provisions.- Pearson  v.  Howell,  169  N.  W.  368. 

m.  lANPlORD'S  TITU:   AND  RE- 
VERSION. 

(A)  niarhta  and  Powers  of  Iiaadlord. 

®=»53  (Iowa)  A  conveyance  of  land  apon  which 
a  tenant  is  in  possession  under  lease  from  11 
vendor  carries  with  it  an  assignment  of  th<- 
lease  to  the  vendee,  together  with  all  the  ven- 
dor's rights  against  the  lessee.— Nelson  y,  Tracy, 
169  N.  W.  442. 

IV.   TERMS  FOR  TEARS. 

(C)   Bztenslons,  Renevrals,  and  Options  to 
Parekaae  or  BolL 

®=>86C1)  (Wis.)  A  lease  providing  for  renewal 
at  the  "option"  of  either  party  gives  either  par- 
ty a  right  to  renewal,  notwithstanding  the  use 
of  the  word  "option" ;  the  giving  of  an  option 
that  both  might  not  be  able  to  exercise  being 
purposeless,  and  not  intention  of  parties. — ^Nel- 
son v.  Nelson,  169  N.  W.  278. 
<S=»90(6)  (Wis.)  Where  farm  lease  for  term  of 
one  year  provided  for  renewal  for  another  year 
at  the  "option"  of  either  party,  lessee's  holding 
over  after  expiration  of  the  year  without  any 
new  arrangement  constituted  an  election  to  oc- 
cupy the  premises  for  another  year,  and  bound 
lessee  for  such  year  as  fuUv  as  though  it  had 
been  originally  included  in  the  lease.— Nelson  t. 
Nelson,  169  N.  W.  278. 

(D)   Termination.  . 

$=>95  (Iowa)  Parties  to  lease  may  agree  upon 
definite  term  subject  to  reserved  right  of  lessor 
to  terminate  lease  in  case  of  sale  of  premises. — 
Pearson  v.  Howell,  169  N.  W.  368. 

Where  lease  provides  for  termination  upon  30 
days'  notice  in  case  of  sale  of  premises,  and  fur- 
ther provides  that  lessee  should  have  right  to 
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renew  for  four-year  term,  fact  that  leasee  in- 
curs heavy  expense  In  making  improvements 
relying  upon  right  of  renewal  will  not  defeat 
right  to  have  lease  teriitinated  on  sale  of  prem- 
ises by  lessor.— Id. 

Where  lease  for  definite  term  provided  for 
termination  upon  30  days'  notico,  in  case  of 
sale  of  premises,  the  fact  that  tlie  lessor  sold 
premises,  a  thrfi'-.story  brick  buildine,  for  con- 
sideration of  ^25,000  upon  easy  terms  to  stran- 
ger without  investigation  aa  to  his  financial 
standing,  was  insufficient  to  show  that  transac- 
tion was  fraudulent  as  to  leasee. — Id. 
®=>I09(2}  (Iowa)  An  oral  agreement  between 
lessor  and  lessee  to  terminate  the  lease  was 
valid.— Eggers  v.  PauatJan,  169  N.  W.  739. 

Oral  agreement  between  landlord  and  ten- 
ant to  terminate  the  lease  was  supported  by  con- 
sideration, the  release  of  one  party  being  a  con- 
sideration for  the  release  of  the  other.— Id. 

VII.  PBEMISES  AND  EWJOYMEHT 
AND  USE  THEREOF. 


(B) 


t,  Knjoyment,  aad  Vat. 


4=3132(2)  .(Iowa)  Where  lessee,  who  was  given 
notice  to  terminate  lease  pursuant  to  stipulation 
providing  for  termination  in  case  of  sale,  brought 
action  to  enjoin  interference  with  lease,  wheth- 
er lessor  had  fraudulently  induced  lessee  to 
expend  large  sums  of  money  for  improvement 
of  premises,  by  leading  lessee  to  believe  that 
reserved  right  to  terminate  would  not  be  ex- 
ercised, was  question  of  fact. — Pearscm  v.  How- 
ell, 169  N.  W.  368. 

(E)  lajartea  tram  DanK«roiia  ar  DeteottT* 
Condition. 

«3>I66(6)  (Minn.)  A  stipulation,  in  a  lease  of  a 
building  for  commercial  purposes,  exempting 
lessor  from  liability  for  loss  or  injury  to  lessee's 
goods  from  fire  "howsoever  coming  upon  or  be- 
ing witliin"  the  leased  premises,  did  not  include 
a  fire  caused  oy  the  lessor's  negligence. — Com- 
mercial Union  Assur.  Co.  v.  Foley  Bros.,  160 
N.  W.  793. 

(F)  ETiction. 

4=9 1 80(3)  (Iowa)  In  suit  on  note  for  rent,  les- 
sor claiming  lease  was  terminable  on  notice, 
lessee  alleging  in  counterclaim  for  eviction  that 
notice'  to  quit  had  been  served  maliciously,  lease 
containing  no  reservation  of  right  to  terminate, 
evidence  of  oral  agreement  to  surrender  on  writ- 
ten notice  held  admissible  to  negative  malice  and 
wrongfulness  of  lessor's  notice.— Eggers  r.  Faus- 
tian,  169  N.  W.  739. 

In  action  on  note  for  rent,  lessee  counter- 
claiming  for  eviction,  lessor's  transcript  of  tes- 
timony by  lessee  on  trial  of  equity  issue  whether 
lease  contained  reservation  of  right  to  terminate, 
tending  to  show  lessee's  efforts  at  renting  oUier 
premises  before  lessor's  notice  of  termination, 
held  admissible  to  show  surrender  was  volun- 
tary.—Id. 

Vm.  RENT  AMD  ADVANCES. 

(A)  Rlgrhta  and  Liabilities. 

4=>205  (Iowa)  A  provision  in  a  contract  of 
sale  that  a  lease  was  to  be  assigned  to  the  pur- 
chaser was,  as  between  the  parties,  the  equiva- 
lent of  an  actual  assignment. — ^Lee  r.  Joslyn, 
169  N.  W.  662. 

An  actual  assignment  of  a  lease  as  a  matter 
of  law  carries  to  the  assignee  the  right  to  all 
future  rents. — Id. 

Where  landlord  took  notes  for  rent  payable 
on  the  days  when  the  rent  should  fall  due,  and 
then  sold  the  property  agreeing  to  assign  the 
lease,  be  could  not  defeat  purchaser's  recovery 
of  the  rents  on  the  theory  that  no  rent  was 
to  accrue  subsequent  to  the  purchase  because 
the  notes  were  accepted  in  payment  of  rent 
when  in  fact  they  merely  evidenced  the  debt. 
—Id. 


IX.   RE-ENTRY    AND    RECO'VERT    OM 
POSSESSION  BT  XJUrDI<ORD. 

«=»29 1  (14)  (N.D.)  Plaintiff  in  forcible  entry 
and  detainer,  whose  contract  of  sale  terminat- 
ed a  lease  not  reserving  the  rents,  was  not  en- 
titled to  recover  rents  as  damages  during  peri- 
od of  holding  oyer.— Gagnon  v.  'Veum,  1^  N. 
W.  174, 

X.  RENTING  ON   SBCARES. 

<8=>33l(6)  (N.D.)  In  action  to  enjoin  trespass 
on  laud  and  the  cutting,  threshing,  or  marketing 
of  growinp  crops,  defended  on  ground  of  a  right 
under  written  and  oral  agreement  to  put  in  a 
crop  and  have  first  chance  of  harvesting  and 
to  deliver  half  to  plaintiff,  evidence  held  to  sus- 
tain finding  that  plaintiff  was  entitled  to  unin- 
terrupted possession  of  land  and  to  growing 
crops.— Goss  V.  Lindberg,  168  N.  W.  585. 

LARCENY. 

See   Criminal   Law,    «=s>822;    Indictment    and 
Information,  ®s>161 ;  Receiving  Stolen  Goods. 

II.  PROSECUTION  AND  PUNISH. 

MENT. 

(A)  Indlotmant   and  Information. 

®=330(6)  (Neb.)  The  use  of  the  generic  name 
"hog"  is  a  sufficient  description,  under  Bev.  St. 
1913,  §  8640,  providing  punishment  for  stealing 
a  "sow,  barrow,  boar  or  pig."— Qlark  v.  State, 
169  N.  W.  271. 

(B)   BTldence. 

®=»55  (Iowa)  Evidence  held  to  support  convic- 
tion of  larceny  by  stealing  an  automobile. — 
State  T.  Hatters,  169  N.  W.  113. 
€1^55  (Iowa)  Evidence  held  insufficient  to  sus- 
tain a  conviction  of  chicken  stealing. — State  v. 
Taylor,  168  N.  W,  62d. 

LAST  CLEAR  CHANCE. 

See   Municipal   Corporations,   4s»706. 

LEASL 

See  Landlord  and  Tenant. 

LEVEES. 

See  'Waters  and  Water  Courses,  4=b119. 

LIBEL  AND  SLANDER. 

See  Appeal  and  Error,  4=>10S2. 

L   WORDS    AND    ACTS   ACTIONABI.E. 
AND   lilABIUTY  THEREFOR. 

«a»7(6)  (Wis.)  Words  in  a  newspaper  article 
imputing  the  crime  of  assaolt  upon  an  old  man 
are  libelous  per  se. — Walters  v.  Sentinel  Co., 
169  N.  W.  564. 

9s>7(16)  (Iowa)  A  statement  by  a  defendant 
regarding  plaintiff,  who  was  an  unmarried  lady 
and  the  teacher  of  a  village  school,  made  to 
his  son  in  the  hearing  of  others,  and  repeated 
by  them  upon  seeing  her  board  a  train  in  com- 
pany with  a  reputed  suitor,  that  the  son  was 
going  to  lose  his  school-teacher,  was  not 
slanderous,  or  capable  of  being  construed  to 
impute  want  of  virtue. — Frybarger  v.  Boget, 
169  N.  W.  139. 

<S=a7(16)  (Mich.)  A  "whore,"  in  the  law  of 
slander,  is  a  woman  who  practices  illicit  sexual 
intercourse,  either  for  hire  or  to  gratify  a 
depraved  passion. — Rowe  v.  Myers,  169  N.  W. 
823. 

£=»9(1)  (Wis.)  A  newspaper  article  casting  re- 
flection upon  a  person  in  his  professional  ca- 
pacity is  libelou-i  per  Be.— Walters  ▼.  Sentinel 
Co.,  168  N.  W.  SQL 
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«   n.   FBIVlI,EOED    COMinmiOATXONS. 
AND   MAUCE   THEBEIN. 

C=»48(2)  (Wis.)  While  newspaper  may  indalge 
in  plain  speakiDg  and  severe  and  caustic  com- 
ment concerning  acts  of  a  public  ofiScer,  it  can- 
not attacic  bis  good  name  and  reputation  in  bis 
profession  and  as  a  law-abiding  citizen  from 
mere  fact  that  he  is  a  public  officer. — Walters 
V.  Sentinel  Co.,  169  N.  W.  564. 

A  newspaper  cannot  malign,  falisify,  Insult, 
or  hold  up  to  public  hatred,  contempt,  or  ridi- 
cule a  public  officer  unless  the  statements  are 
warranted  by  the  facts,  although  tbey  concern 
the  officer's  fitness,  qualifications,  and  official 
conduct,  and  even  though  published  without 
malice. — Id. 

A  metropolitan  newspaper  with  a  state-wide 
circulation  is  not  privileged  to  discuss  the 
qualifications  and  official  conduct  of  an  officer 
of  a  municipality  other  than  that  in  which  the 
paper  is  published  and  in  which  there  is  an  in- 
consequential proportion  of  its  circulation. — ^Id. 

IV.  ACTIONS. 

(B)   Partlea,    Preliminary     FroceedlncSi 

and  Pleadlnar* 

€=»77  (Iowa)  There  can  be  no  recovery  for 
joint  slander,  in  the  absence  of  evidence  of  a 
conspiracy.— Frybarger  v.  Boget,  169  N.  W.  139. 

(O  Evidence. 

9=s>l04(3)  (Mich.)  In  slander  addon,  the  plain- 
tiff, after  proving  the  words  alleged,  may  give 
in  evidence  other  slanderous  words  of  like 
import  to  show  malice. — Rowe  v.  Myers,  169 
N..W.  823. 

€=>I04(3)  (Wis.)  In  action  against  a  newspaper 
for  libel,  articles  published  at  other  times  by 
the  dpfendant  were  admissible  to  show  malice. 
—Walters  V.  Sentinel  Co.,  169  N.  W.  564. 
®=9llO(8)  (Mich.)  In  slander  action  for  dam- 
ages for  being  called  "Nick  Myers'  old  whore," 
defendant  cannot  show  in  justification  that 
plaintiff  was  intimate  with  Sylvester  Loop  12 
years  before  meeting  Myers,  being  too  re- 
mote, where  there  was  no  evidence  to  show  a 
continuance  of  such  act  or  like  acts. — Rowe  v. 
Myers.   169  N.   W.  823. 

Id  slander  action  for  damages  for  beifig  call- 
ed "Nick  Myers'  old  whore,"  defendant  in  jus- 
tification should  have  been  allowed  to  show 
that  plaintiff  and  Myers  were  at  a  certain 
time  found  in  a  compromising  position. — Id, 

In  slander  action  for  damages  for  being 
called  "Nick  Myers'  old  whore,"  defendant 
could  not  show  a  particnlar  act  of  intercourse 
between  plaintiff  and  Myers  for  the  purpose  of 
proving  plaintiff's  character. — Id. 

In  slander  case,  where  defendant  called  plain- 
tiff "Nick  Myers'  old  whore,"  admitted  the 
slanderous  statement  in  a  plea  of  justiflcation, 
and  attempted  to  prove  that  plaintiff  had  sexual 
intercourse  with  Myers,  evidence  of  the  good 
character  of  plaintiff  was  admissible. — Id. 

(D)   DamaKea. 

$=9fie  (Mich.)  While  no  precise  rales  can  be 
laid  down  for  the  ascertainment  of  damages  in 
a  slander  case,  yet  they  shall  be  compensative 
in  character  for  injury  to  feelings,  humiliation, 
disgrace,  and  the  actual  damage  from  the  in- 
jury itself.— Rowe  v.  Myers,  169  N.  W.  823. 
€=>I2I(2)  (Mich.)  In  a  slander  action,  $5,000 
damages  for  being  called  "Nick  Myers'  old 
whore"  was  excessive,  where  the  publication 
was  very  restricted,  and  plaintiff,  who  was  60 
years  of  age,  was  not  shown  to  have  suffered  in 
her  social  position.— Rowe  v.  Myers,  169  N.  W. 
823. 

LICENSES. 

See  Corporations,  <S=»648;  Criminal  Law,  <S=s> 
419,  420;  Kascments,  <S=>7;  I^andlord  and 
Tenant,  €=>29;  Marriage,  «=»25,  58;  Mu- 
nicipal Corporations,  €=>706 ;   Physicians  and 


Sargeons,  ^±>4;  Telegraphs  and  Telephones, 

I.  FOR  OOCUPATIOHSAiro  PRIV- 

UXGES. 

€=>7(1)  (Iowa)  City  ordinance  for  licensing 
transient  merchants  is  valid  and  justifiable  to 
insure  proper  contribution  for  police  protection, 
and  protect  local  dealers  against  unfair  com- 
petitors who  escape  their  share  of  general  tax- 
ation.—State  V.  Cater,  169  N.  W.  43. 
®=>I5(2)  (Iowa)  That  a  business  is  newly  es- 
tablished, or  its  proprietor  has  recently  come 
to  the  city,  or  is  a  stranger  whose  business  and 
intention  are  unknown,  does  not  make  him  a 
"transient  merchant"  within  an  ordinance,  li- 
censinc  transient  merchant. — State  v.  Cater,  169 
N.  W.  43. 

Whether  a  dealer  or  merchant  sbonld  be  class- 
ed as  "transient"  depends  entirely  upon  the  in- 
tentipn  with  which  his  business  is  established 
and  carried  on, '  and  such  intention  is  a  fact  to 
which  he  may  testify. — Id. 

€=»42(4)  (Iowa)  In  a  trial  for  violation  of  an 
ordinance  to  license  transient  merchants,  evi- 
dence that  the  merchant  was  selling  goods  at 
higher  price  than  other  merchants  held  inad- 
missible to  prove  transiency. — State  v.  Cater, 
169  N.  W.  43. 

In  prosecution  for  violation  of  an  ordinance 
licensing  transient  merchants,  tlie  burden  is  on 
the  prosecution  to  offer  proof  reasonably  tend- 
ing to  show  that  the  defendant  was  in  fact  a 
transient  merchant,  or  had  established  the  busi- 
ness for  temporary  purposes  only. — Id. 

II.  IN  BESPECT  OF  BEAIi  PBOP- 

EBTT. 

$=>62  (Mich.)  Conceding  that  use  by  plaintiffs 
predecessor  of  basement  under  stairway  and 
by  defendant's  predecessor  of  rooms  over  stair- 
way and  joint  use  of  stairway  was  under  agree- 
ment creating  a  mutual  revocable  license,  snch 
license  was  revoked  by  deed  to  plaintiff.— 
First  Nat  Bank  v.  Vanden  Brooks,  169  N.  W. 
920. 

LIENS. 

See  Agriculture,  ®=»15,  15%;  Appeal  and  Er- 
ror, (S=»999;  Attorney  and  Client,  <S=»184; 
Carriers,  iS=sl94 ;  Chattel  Mortgages,  €=» 
138;  Corporations,  «=>121 ;  Equity,  <S=>20; 
iiomestead,  i^=>90,  177;  Hnsband  and  Wife, 
<S=»171;  Judgment,  (S=»780,  787;  Jury,  ®=> 
14;  Mechanics'  laens;  Mortgages,  ®=>28; 
New  Trial,  ^==70;  Speciflc  Performance,  ®=» 
77;  Subrogation,  ^=>22;  Vendor  and  Pur- 
chaser, ^=»244. 

LIFE  ESTATES. 

See  Assignments  for  Benefit  of  Oreditors,  4=9 
51;  Deeds,  ®=3l20,  128;  life  Estates,  «=» 
18;  Mortgaftes.  ®=»11. 131:  Perpetuities,  ®=» 
6 ;    WiUs,  <^=>616,  6,34,  802. 

<g=36  (Mich.)  Where  a  will  devises  a  life  es- 
tate, with  power  of  disposal,  and  gives  a  vest- 
ed interest  in  the  remainder  to  other  devisees, 
the  life  tenant  will  not  be  required  to  give  bond 
to  protect  the  proceeds  of  the  property,  if 
sold,  agoinst  unauthorized  expenditures,  unless 
bad  faith  in  the  administration  be  shown. — 
Woolfltt  V.  Preston,  169  N.  W.  838. 
®=8  (Iowa)  One  who  went  into  possession  of 
land  under  a  quitclaim  deed  from  a  life  tenant  is 
presumed  to  have  continued  to  claim  the  land 
under  such  deed,  and  his  possession  is  not  ad- 
verse to  remaindermen,  in  the  absence  of  other 
hostile  conduct  Inconsistent  with  a  life  estate. — 
Harris  v.  Brown,  169  N.  W.  664. 

Reasonable  improvements  made  by  a  life  ten- 
ant are  presumed  to  have  been  made  for  his  own 
benefit,  and  not  with  a  hostile  intent,  so  as  to 
acquire  title  by  adverse  possession.— Id. 
<©=>I5(1)  (Mich.)  The  owner  of  a  life  ebtate  in 
all  testator's  realty  is  entitled  to  the  income  and 
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rents  from  such  property.— Drier  t.  Gracey,  169 
K  W.  835. 

^s»l7  (Iowa)  It  is  the  duty  of  a  life  tenant  to 
make  reasonable  improvements  and  to  keep  tlie 
place  as  nearly  as  practicable  in  the  condition 
tn  which  be  received  it— Harris  r.  Brown,  169 
N.  W.  664. 

^»I8  (Iowa)  In  the  absence  of  some  agree- 
ment or  stipulation  to  the  contrary  between  life 
tenant  and  remainderman,  it  is  the  duty  of  the 
former  to  pay  the  taxes.— Kregel  ▼.  Fredelake, 
169  N.  W.  642. 

4s»|8  (Iowa)  The  duty  rests  upon  a  life  tenant 
to  pay  the  taxes.— Harris  v.  Brown,  169  N.  W. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Brror, 
€=^914;  Infants,  9=324;  Insurance,  4s> 
ai2;    Taxadcm,  «3>722. 

II.  COMFTTTATION   OF  PERIOD   OF 
I.IlSITATIOir. 

(F)  lKiioran««,  Mistake,  Traat,  Fraad,  and 
Concealment  of  Canae  of  Action. 

i6=>IOO(9)  (Iowa)  Where  plaintiff  at  time  he 
made  settlement  with  defendant  relinquishing 
his  right  In  estate  had  no  personal  knowledge, 
except  in  a  general  way,  of  extent  or  value  of 
estate,  and  did  not  learn  of  falsity  of  defend- 
ant^ representations  with  reference  thereto 
until  a  short  time  before  bcKinnlng  action,  the 
action  was  not  barred,  since  under  statute  right 
of  action  for  fraud  does  not  accrne  until  dis- 
covery of  fraud.— Skahan  y.  Heading,  160  M 
VV.  o24. 

(H)   Commencement  of  Action  or  Other 
Proceeding. 

€=>I27(5)  (Iowa)  Where  amendment  to  peti- 
tion, as  an  injured  servant's  amendment  spe- 
cifically detailing  particular  acts  of  negligence 
complained  of,  does  not  state  a  new  cause  of 
action,  but  merely  amplifies  the  prior  charge, 
or  states  new,  but  germane  specuScations,  the 
amendment  will  be  upheld,  without  regard  to 
the  statute  of  limitations. — James  v.  Wini- 
fred Coal  Co.,  169  N.  W.  121. 
«=9l27(6)  (Minn.)  Where  plaintiff  bad  but  one 
cause  of  action  for  wrongful  death,  ^  proposed 
amendment  setting  up  that  cause  of  action  was 
in  support  of  original  complaint,  and  statute 
of  limitations  afforded  no  defense, — ^Nash  v. 
Minnpiipolis  &  St.  L.  B.  Co.,  1C9  N.  W.  540. 
^=9130(11)  (Iowa)  Where  a  contract  for  inter- 
state shipment  of  live  stock  limited  time  for  suit 
to  six  months,  an  action  by  the  partnership,  to 
which  the  cause  of  action  accrued  begun  after 
the  six-month  period,  cannot  be  deemed  a  "con- 
tinuation," witnin  Code,  §  3456,  of  an  action  on 
the  same  cause  begun  within  the  six-month  pe- 
riod by  a  member  of  the  firm,  for  the  two  were 
distinct  legal  entities.— Marks  &  Shields  v.  Chi- 
cago, R.  I.  &  P.  Ry.  Co.,  169  N.  W.  764. 

V.  PLEADING,   EVIDEHCE,  TBIAI., 
AND   BEVIEW. 

4s»l82(5)  (Iowa)  Limitations  are  waived  where 
not  pleaded;  the  petition  not  showing  on  its  face 
that  the  action  was  barred  by  limitations. — 
Holdorf  V.  Holdorf,  169  N.  W.  737. 
®=3l95(3)  (Iowa)  In  action  against  city  for 
personal  injuries,  defendant,  who  set  up  tbe 
statute  of  limitation  as  a  defense,  had  the  bur- 
den of  proving  that  the  action  was  not  com- 
menced within  three  montbs.->-Heam  v.  City  of 
Waterloo,  169  N.  W.  392. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Process,  ^s'lSS. 

«=922(1)  (Minn.)  Under    Bev.    Laws    1905,    t 
4389,   relating   to  lis  pendaia  in  actions  in- 


volving title  to  realty,  etc.,  the  sole  function 
of  tbe  lis  pendens  is  to  give  constructive  notice 
to  all  the  world  of  the  pendency  of  the  action, 
which  is,  alone,  notice  to  all  persons  of  rights 
and  equities  of  party  filing  the  lis  pendens  in 
the  land  therein  described.— Trask  t.  Bodson, 
169  N.  W.  489. 

LISTENERS. 

See  Oiminal  Law,  4s>686. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Insurance,  4=9581 ;   Nuisance,  9=>31' 

LOGS  AND  LOGGING. 

See  Evidence,  ®=»902 ;   Navigable  Waters,  «=» 
89. 

LUNATICS. 

See  Insane  Persona. 

MALICIOUS  PROSECUTION. 

I.  NATUHE  AND   COMMENCEMENT 
OF  PBOSEOUTION. 

®=94  (Minn.)  Where  defendants  preferred  charg- 
es of  arson  to  a  grand  jury,  but  no  indictment 
was  returned,  and  after  state  fire  marshal's  in- 
vestigation and  submission  of  evidence  the  coun- 
ty attorney  procured  an  indictment,  defendants 
did  not  instltnte  the  prosecution  before  grand 
jury  returning  indictment,  so  as  to  render  them 
liable  for  want  of  probable  cause  in  action  for 
malicious  prosecution. — Moriarty  v.'  Almich,  160 
N.  W.  798. 

^=9 10  (S.D.)  The  mere  fact  that  one  person  in- 
stitutes a  dvil  action  against  another  does  not 
give  rise  at  common  law  to  a  cause  of  action 
in  favor  of  the  other. — Slaughter  v.  Nolan,  169 
N.  W.  232. 

V.  ACTIONS. 

4s>S9(2)  (Iowa)  In  suit  in  which  defendant  set 
up  counterclaim  for  wrongful  attachment,  evi- 
dence that  plaintiff  had  threatened  to  blackmail 
defendant,  and  cause  him  to  lose  his  employ- 
ment if  the  account  was  not  paid,  waa  admisn- 
ble  on  issue  of  malice. — Pricer  v.  Meisters,  169 
N.  W.  346. 

ie=>64(2)  (Iowa)  Bvidenoe  keld  to  warrant  jury 
finding  that  there  was  no  basis  for  statutory 
grounds  of  attachment  alleged  and  verified,  or 
reasonable  cause  to  believe  tbe  same. — ^Pricer 
V.  Meisters,  169  N.  W,  346. 
^»64Q)  (S.D.)  In  action  for  damages  tar 
wrongful  levy  of  attachment,  the  fact  that  tbe 
complaint  was  sufficient  to  support  proof  of 
malice  and  want  of  probable  cause  did  not  ex- 
cuse the  absence  of  proof  of  such  facts. — Slaugh- 
ter V.  Nolan,  169  N.  W.  232. 
€=368  (Iowa)  There  being  evidence  of  actual 
malice,  exemplary  damages  were  proper  for 
wrongful  attachment.— Pricer  v.  Meisters,  169 
N.  W.  346. 

4=a69  (Iowa)  General  verdict  equivalent  to 
f  150  for  wrongful  issuance  of  attachment  held 
not  excessive,  there  being  evidence  of  actual 
maUce.- Pricer  t.  Meisters,  169  N.  W.  346. 
4=a69  (Iowa)  In  an  action  based  upon  mali- 
cioua  suing  out  of  a  writ  of  attachment,  a  ver- 
dict of  $1,000  actual  damages  held  excessive. — 
Berry  v.  McKinney,  169  N.  W.  372. 
«=s>7l(2)  (S.D.)  In  action  for  damages  for 
wrongful  levy  of  attachment,  the  question  of 
malice  and  want  of  probable  cause  was  for  the 
jury,  if  there  was  evidence  upon  such  issue.— 
Slaughter  v.  Nolan,  169  N.  W.  232. 
^=>7I(3)  (S.D.)  In  action  for  damages  for 
wrongful  levy  of  attachment,  the  question  of 
malice  was  for  the  jury,  if  there  was  evidence 
upon  such  i88ue.-rSlaughter  t.  Nolan,  169  N. 
W.  232. 


Digitized  by 


Google 


KaUdoua  Pvoaeontioii      169  NORTHWESTERN  REPORTER 


1016 


ri(4)  (Iowa)  Whether  disclosure  made  by 
plaintiff  to  his  counsel  before  being  advised  by 
counsef  that  he  had  good  grounds  for  attach- 
ment was  full  and  fair,  and  whether  plaintiff  in 
good  faith  believed  the  same,  heM  for  the  jury. 
— Pricer  T.  Meisters,  169  N.  W.  346. 

MANDAMUS. 

See  Statutes,  ®=>35^;    Telegraphs  and  Tele- 
phones, ®=926%. 

I.  NAT0RE   ANB   0B01Tin>S  IN   OEN- 
ERAI- 

«=»3(10)  (Mich.)  Title  to  a  public  office  may  be 
tried  ib  quo  warranto  proceedings,  and  manda- 
mus is  not  the  proper  remedy. — Harrington  t. 
Sharpe,  16»  N.  W.  88a 

*=»4(lj  (Wis.)  Power  of  superintending  con- 
trol vested  in  Supreme  Court  providca  ample 
and  speedy  remedy  by  maxidamus,  where  trial 
court  fails  to  perform  imperative  duty,  and 
there  is  no  adequate  remedy  by  appeal. — Not- 
bohm  v.  Pallange,  169  N.  W.  557. 

n.  SUBJECTS  AND  PURPOSES  OF  RE- 
LIEF. 

(A)   Act*  •»<!  ProeeedlnKi   of  Coartii, 
Judareji,  and   Jndlclal   onoera. 

^s»44  (Minn.)  Mandamus  to  compel  change  of 
venue,  on  the  ground  that  the  defendant  in  the 
county  in  which  the  venue  was  laid  was  made 
defendant  only  to  prevent  such  change,  denied, 
where  complaint  stated  a  cause  of  action  against 
him  and  the  proof  was  insufficient  to  show  he 
was  not  made  defendant  in  good  faith. — State 
v;  District  Court  of  Blue  Earth  County,  169  N. 
W.  22. 

(B)  Acts   and  ProeeediiiK*  of  Public  Ofli- 
ccra  and  Boards  and  Mnniclpalitle*. 

«=>77(4)  (Mich.)  Question  whether  duly  elect- 
ed prosecuting  attorney  subsequently  suspended 
from  practice  for  six  months,  on  expiration  of 
period  is  entitled  to  be  restored  to  office  as 
against  one  appointed  by  circuit  judge,  can- 
not be  determined  in  mandamus  proceeding  to 
compel  judge  to  set  aside  or^ier  making  appoint- 
ment—Harrington v.  Sharpe,  169  N.  W.  888. 

(C)  Acta  and  Proceedlna;*  of  Prl-rate  Cor- 

porations and  IndiTtdaala. 

®=>t33  (Minn.)  Mandamus  is  the  proper  reme- 
dy to  compel  a  telephone  company  to  furnish 
the  service  directed  by  Railroad  and  Warehouse 
Commission,  in  vjew  of  Laws  1915,  c.  152,  §  25 
(Gen.  St.  Supp.  191T,  g  4623—25),  authorizing 
Attorney  General  to  use  any  appropriate  writ, 
without  a  distinction  as  to  character  or  organi- 
zation of  company. — State  v.  Tour  Lakes  Tele- 
phone Co.,  169  N.  Wi.  480. 

Although  mandamus  does  not  lie  to  regulate 
the  affairs  of  an  unincorporated  association,  such 
rule  docs  not  prevent  the  use  of  the  writ  to 
compel  the  performance  of  a  duty  cast  by  law 
upon  public  service  associations. — Id. 

HI.  JirRXSDICTION.    PROCEEDINGS, 
AND  RELIEF. 

«=3|64(4)  (Midi.)  Where  applicant  for  admis- 
sion to  practice  dentistry  brought  mandamus  to 
compel  his  admission,  and  return  of  board  stat- 
ed tnat  he  bad  failed  to  pass  the  examination, 
and  he  filed  no  plea,  the  statement  in  the  re- 
turn must  be  taken  as  true  under  Judicature 
Act,  c.  36,  §  4.— Thiedemann  v.  Michigan  State 
Board  of  Dental  Examiners,  169  N.  W.  934. 
®s>l72  (Mich.)  In  mandamus  proceedings  by 
duly  elected  prosecuting  attorney,  subsequently 
suspended  from  practice  for  six  months,  to  com- 
pel circuit  judge  to  set  aside  order  appointing  a 
prosecuting  attorney,  relator's  motion  to  strike 
brief  on  behalf  of  appointee,  filed  by  leave  of 


court,  will  be  denied,  though  appointee  has  not 
filed  petition  to  intervene. — Ilarrington  v. 
Sharpe,  169  N.  W.  888. 

^=3 187(2)  (Wis.)  Since  a  motion  to  quash  an 
alternative  writ  of  mandamas  is  identical  in 
function  with  a  demurrer  to  a  pleading,  rais- 
ing the  issue  whether  a  ground  for  relief  is 
stated,  the  order  upon  sncn  motion  is  appeal- 
able.—State  V.  Haugen,  168  N.  W.  555. 
«=>I87(2)  (Wis.)  Moti<m  to  quash  alternative 
writ  of  mandamus,  being  in  sabstance  and  form 
a  demurrer,  raising  question  of  sufficiency  of  th« 
facta  alleged,  is  appealable.— State  v.  Hull, 
169  N.  W.  617. 

€=>I87(9)  (Mich.)  On  appeal  from  a  judgment 
denying  mandamus  to  ooimiel  the  board  of  audi- 
tors of  a  county  to  approve  a  plat  under  Comp. 
Laws  1916,  i  3350,  the  reason  given  by  the 
board  for  refusing  to  approve  plat  must  be 
accepted  as  the  real  reason. — Leonard-Hillger 
Land  Co.  v.  Wayne  County  Board  of  Auditors. 
16»  N.  W.  850.  ^ 

MANSLAUGHTER. 

See  Homicide. 

MANUFACTURES. 

See  Evidence,  <$=»18. 

MARRIAGL 

See  Divorce;  Husband  and  Wife;  Wills,  ^=> 
801. 

^=»25(1)  (Neb.)  If  a  minor  is  of  the  age  of  con- 
sent (Rev.  St.  1913,  I  1541),  that  there  was  no 
license,  or  that  it  was  wrongfully  obtained,  does 
not  invalidate  his  marriage. — Melcher  v.  Mel- 
cher,  169  N.  W.  720. 

ig=58(l)  (Neb.)  A  marriage  may  be  annulled 
when  one  of  the  parties  is  under  the  age  of  con- 
sent at  the  suit  of  the  parent  entitled  to  the  cus- 
tody of  such  minor,  under  Rev.  St.  1913,  { 
1596 :  but  that  no  license  was  obtained,  or  that 
the  license  was  obtained  fraudulently,  is  no 
ground  -for  the  annulment. — Melcher  v.  Melcher, 
169  N.  W.  720. 

iS=>58(7)  (Mich.)  A  marriage  procured  by  the 
wife's  false  representations  that  she  was  preg- 
nant by  the  husband,  when  sbe  was  pregnant 
by  anotlier  man,  to  whose  child  she  later  gave 
birth,  will  be  annulled  at  the  husband's  suit, 
though  the  wife  informed  him  during  Acquaint- 
ance she  had  had  intercourse  with  another. — 
Gard  v.  Gard,  169  N.  W.  908. 
^=»62  (Mich.)  Wife,  whose  marriage  was  an- 
nulled at  husband's  suit  because  procured  by 
her  fraud  in  representing  herself  pregnant  by 
him  when  she  was  by  another,  question  of  right 
to  annulment  being  open  in  the  -state,  held  en- 
titled to  allowance  of  ^200  for  attorney's  fees  op 
appeal.— Gard  v.  Gard,  169  N.  W.  908. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

^saS  (Iowa)  Where  marshaling  of  assets  was 
prayed,  the  court  should  have  directed  that  all 
realty  covered  by  mortgages  pnperior  to  that 
of  H.  be  first  sold  and  applied  in  order  of 
seniority  in  satisfaction  of  said'  mortgages,  and 
that  realty  covered  by  the  H.  mortgage  be  sepa- 
rately sold,  and  out  of  the  proceeds  thereof  any 
deficiency  in  satisfaction  of  the  other  mortgages 
be  first  paid,  and  whatever  remained  be  applied 
in  satisfaction  of  the  H.  mortgage. — Bisby  v. 
Walker,  169  N.  W.  467. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ®=>173,  1008.  1070, 
1201 ;  Commerce,  <S=>27  ;  Damages,  «s»132, 
173;  Estoppel,  ig=)3;  Evidence,  <3=>14,  8»: 
Infants,  «s>14:  Injunction,  ^s>101,  114: 
Insurance,  «a»373,  391^  435,  640;  LimiUtion 
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of  Actions,  $=s>127:  Monopolies,  $s>12; 
Negligence,  <£=9l01;  Release,  «=3>28,  65,  57; 
Street  Railroads,  «=>117i  TortB,  «=>10; 
Trial.  <S=9351,  423. 

I.   TBX  RIXATION. 

(B)   Btatntory  ReKoIatlon. 

9=9 1 6'/:.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  faiade  a  new  subdivision,  consisting  of 
€s>  number  sections  346-420,  at  the  end  of 
this  topic,  where  the  matter  in  this  and  future 
index  digests  will  be  found. 

(C)  Termination  and  Dlaoliarare. 

9=>43  (Mich.)  Whether  plaintiff,  suing  for 
breach  by  discharge  from  employment  and  fail- 
ure to  deliver  corporate  stock  for  services,  had 
sustained  bis  burden  to  prove  that  he  was  em- 
ployed by  defendant  personally,  and  not  as 
agent  for  a  company,  held  for  jury  under  evi- 
dence.—QUbert  V.  SticUey,  169  N.  W.  866. 

II.   SERVICES    AND    COMPENSATION. 
(B)  "WtLgeu  and  Oilier  Remuneration. 

«S980(13)  (Mich.)  Whether  stock  was  to  be  set 
apart  by  company  controlled  by  defendant,  to 
be  paid  for  by  its  earnings,  or  was  to  be  charg- 
ed to  expense  accoant  when  issued,  and  deduct- 
ed from  gross  earnings,  held  for  jury. — Gilbert 
T.  Stickley,  169  N.  W.  866. 

in.   BfASTER'S  UABIMTT  FOR  IN- 

JTTRIES   TO   SERVANT. 

(A)  Natnre  and  Extent  In  General. 

^=»86  (Wis.)  Where  parties  agreed  on  trial 
that,  if  deceased  was  an  employ^  at  the  time 
of  the  accident,  the  action  was  governed  by 
the  federal  Employers'  Liability  Act  (U.  S. 
Comp.  St.  1916,  IJ  8657-8665),  defendant  waiv- 
ed the  objection  that  case  was  governed  by 
state  law,  and  consented  that  it  be  tried  as 
one  governed  by  federal  law,  which  defendant 
could  do.— Ewig  v.  Chicago,  M.  &  St.  P.  By. 
Co.,  169  N.  W.  429. 

9:987i/2-  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  ^s> 
number  sections  346-420,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  in- 
dex digests  will  be  found. 
$s>96(l)  (Iowa)  An  occupational  disease  con- 
tracted by  employ^,  if  distinguishable  from  dis- 
ease caused  by  actionable  wrong  or  injury,  is 
the  usual  incident  or  result  of  the  particular 
employment,  as  distinguished  from  a  disease 
caused   by  employer's  failure   to  furnish  safe 

?lace  in  which  to  i*iork.— Gay  v.  Hocking  Coal 
!o.,  169  N.  W.  360. 

(B)  Toola,  Maehlnerr,  Appliancea,  and 
Placea  for  'Work. 

<e=3lOI,  102(1)  (Iowa)  Employer  has  duty  of 
furnishing  employ^  safe  place  in  which  to  work. 
—Gay  v.  Hocking  Coal  Co.,  169  N.  W.  360. 
«s>IOI,  102(1)  (Iowa)  It  is  the  duty  of  a  mas- 
ter to  use  reasonable  care  to  provide  servants  a 
reasonably  safe  place  to  work. — Wangen  v.  Up- 
per Iowa  Power  Co.,  169  N.  W.  668. 
$^9 103(1)  (Iowa)  The  duty  of  a  master  to  use 
reasonable  care  to  provide  servants  a  reasonably 
safe  place  to  work  cannot  be  delegated  to  an- 
other so  as  to  escape  liability.— Wangen  v.  Up- 
per Iowa  Power  Co..  169  N.  W.  068. 
€^107(5)  (Iowa)  Where  employ 6,  working  on 
elevated  platform  from  which  ice  was  load^  on 
cars,  was  injured  by  slipping  on  ice  and  falling 
off  platform,  the  injury  was  not  the  result  of 
employer's  negligence,  where  there  was  no  Ice 
Ml  the  platform  when  employ^  started  working, 
end  the  falling  of  ice  on  platform  was  a  neces- 
sary incident  of  the  work.— Kancevich  v.  Cuda- 
by  Packing  Co.,  160  N.  W.  186. 


€=»!  18(4)  (Iowa)  Operator  of  coal  mine  is  lia- 
ble to  employ^  for  impairment  of  health  caused 
by  the  air  in  mine  becoming  charged  with  pois- 
onous gases,  having  failed  to  perform  duty  im- 
posed on  him  by  Code  Supp.  1913,  §  2488,  to 
maintain  ventilation  throughout  mine  so  as  to 
"render  harmless  and  expel  all  noxiona  gases. — 
Gay  V.  Hocking  Coal  Co.,  169  N.  W.  360. 

Mine  operator  is  liable  for  impairment  of  em- 
ployfi's  health  upon  failure  to  properly  venti- 
late the  mine  and  expel  poisonous  gages,  as  re- 
quired by  Code  Supp.  1913,  i  2488,  fiiongh  in- 
jury suffered  by  employ^  was  an  occupational 
disease,  within  Workmen's  Compensation  Act. 
— Id. 

*=»I2I(1)  (Iowa)  Whet«  ice  was  loaded  on  cars 
from  elevated  platform  on  level  with  top  of 
car,  so  tiiat'  car,  when  aliHigside  of  platform, 
formed  a  widening  thereof,  employer's  failure 
to  provide  rail  along  edg«  of  platform  was  not 
failure  to  supply  safe  place  tm  work,  where 
rail  would  have  been  inconvenient,  and  where 
there  was  a  board,  which  employe  could  have 
put  un.  when  car  was  not  alongside. — KanceTieh 
V.  Cudahy  Packing  Co.,  169  N.  W.  186. 
9=»I24(7)  (Minn.)  Negligence  of  railroad  could 
not  be  predicated  upon  its  failore  to  inspect  a 
fastening  of  ends  of  chain  by  a  bolt  and  nut 
on  day  of  injury  to  section  man,  when  the  fast- 
ening gave  way;  it  being  a  simple  appliance 
and  having  been  inspected  several  tUnea  before. 
—Olson  V.  Great  Northern  By.  Co.,  169  N.  W. 
482. 

(D)  Wamtnv  ud  InatmetlUK  Berrant. 

9=3 1 55(1)  (Iowa)  Where  ice  \^as  loaded  on  car 
from  elevated  platform  on  level  with  top  of  car, 
80  that  car  formed  a  widening  of  platform,  an 
employ^  handling  ice  near  edge  of  platform, 
injured  by  falling  off  platform  while  car  was 
not  alongside,  could  not  recover  because  of  fail- 
ure to  give  warning ;  the  danger  being  envious. 
—Kancevich  v.  Cudahy  Packing  Co.,  169  N.  W. 
186. 

<B>  Fellow  Serranta. 

$s>l68(2)  (Iowa)  "Incompetency,"  in  the  law 
of  master  and  servant,  means  want  of  ability 
adapted  to  the  performance  of  a  task,  either 
because  of  lack  of  experience,  natural  qualifi- 
cation, or  deficiency  of  disposition  to  use  one's 
ability  and  experience  properly.— James  v. 
Winifred  Coal  Co.,  169  N.  W.  121. 
9=>I70  (Iowa)  It  was  the  duty  of  a  mining 
company  toward  one  servant  to  exercise  rea- 
sonable care  to  ascertain  whether  his  fellow 
servant  was  competent  to  operate  a  mining 
machine. — James  v.  Winifred  Coal  Co.,  l&d  N. 
W.   121. 

9=s>l77  (Iowa)  A  coal-mining  company  is  not 
liable  for  injuries  to  its  servant,  caused  by  the 
negligence  of  a  fellow  servant.— James  v.  Win-  . 
ifred  Coal  Co..  169  N.  W.  121. 

(O)   Contrlbntory   Nearllffenoe   of   Servant. 

<6=>236(4)  (Iowa)  Where  employe,  working  on 
elevated  platform,  from  which  ice  was  loaded 
on  car,  slipped  on  ice  and  fell  off  platform,  hia 
injury  was  caused  by  contributory  negligence, 
where  due  to  ice  which  he  knew  had  fallen  on 
platform,  and  which  he  had  failed  to  consider 
in  moving  about  on  platform. — Kancevich  v.  Cu- 
dahy Packing  Co.,  169  N.  W.  186. 

(H)  Aetlona. 

9=>250%.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  9=> 
number  sections  346-420.  at  the  end  of  tiiis 
topic,  where  the  matter  in  this  and  future  in- 
dex digests  will  be  found. 
9=>2^(11)  (Iowa)  Mine  employ^,  in  action  for 
impairment  of  health,  having  alleged  that  air 
In  mine  was  injurious,  and  what  in  mining  is 
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known  as  "bad  air,"  can  recover  upon  proof 
that  be  was  injured  by  the  presence  in  the 
mine  of  noxious  gases  of  any  kind. — Gay  v. 
Hocking  Coal  Co.,  169  N.  W.  360. 
<8=>265(6)  (Minn.)  Fastening  of  ends  of  chain 
by  a  bolt  and  nut  to  make  a  link  to  attach  trail- 
er to  a  hand  car,  on  the  giving  away  of  which 
fastening  the  hand  car  and  trailer  separated 
and  a  section  man  was  injured,  did  not  give 
rise  to  inference  of  railroad's  negligence,  with- 
out evidence  that  such  method  of  fastening  was 
not  reasonably  safe.— Olson  v.  Great  Northern 
Ry.  Co.,  169  N.  Wl.  482. 

^s>265(12)  (Iowa)  In  a  mine  servant's  action 
for  injuries  when  his  fellow  servant  started  a 
machine,  the  burden  was  on  plaintiff  to  show 
by  a  fair  preponderance  that  his  fellow  servant 
was  incompetent,  which  was  known  to  the  com- 
pany, or  should  have  been,  and  that  bis  in- 
competency was  proximate  cause  of  injuries. — 
James  v.  Winifred  Coal  Co.,  169  N.  W.  121. 
®=3276(10)  (Iowa)  In  action  by  plaintiff  mem- 
ber of  construction  gang  to  recover  for  injury 
sustained  while  unloading  rails  from  defendant's 
freight  car,  held,  under  evidence,  that  plaintiff  at 
the  time  of  the  injury  was  engaged  in  the  very 
act  which  he  was  directed  by  defendant's  fore- 
man to  do.— Reed  v.  Dickinson,  169  N.  W.  673. 
€=9278(9)  (Iowa)  In  employe's  action  for  inju- 
ries sustained  by  falling  off  elevated  platform 
because  of  alleged  failure  to  properly  fight  the 
platform,  so  that  emrJoyg  could  see  whether 
there  was  a  car  alongside  thereof,  evidence  held 
to  show  that  platform  was  sufficiently  lighted 
for  such  purpose, — Kancevich  v.  Cudahy  Pack- 
ing Co.,  169  N.  W.  186. 

€=»278(18)  (Iowa)  In  action  against  railroad 
for  death  of  section  foreman  in  motor  car  and 
freight  train  collision,  evidence  of  freight  train 
employes'  failure  to  blow  whistle  upon  approach- 
ing curve  held  insufficient  to  rebut  positive 
evidence  that  whistle  was  blown.— 'Stanley  v. 
MiiineapoUs  &  St  I*  R.  Co.,  169  N.  W.  181. 
<g=>278(18)  (Mich.)  In  section  hand's  action 
apainst  railroad  for  injuries  when  struck  by 
dipper  of  steam  shovel  in  front  of  which  he  was 
attempting  to  pass  to  get  his  tools  as  ordered, 
other  and  safe  ways  having  been  open  to  him, 
evidence  held  not  to  show  any  actionable  neg- 
ligence of  the  railroad  justifying  recovery  under 
federal  or  state  law.— Wudlick  v.  Chicago  &  N. 
W.  Ry.  Co.,  169  N.  W.  830. 
<3='278(18)  (Minn.)  In  action  by  raUroad  em- 
ploys in  bridge  crew  for  personal  injury,  evi- 
dence held  to  sustain  jury's  finding  that  motor- 
car on  which  he  was  riding  on  tracks  was  driven 
at  a  negligent  rate  of  speed,  thereby  causing 
the  injury.— Dunn  v.  Great  Northern  Ry.  Co., 
169  N.  W.  602. 

^=279(1)  (Iowa)  In  action  by  mine  servant 
for  injuries  from  incompetence  of  fellow  serv- 
ant operating  machine,   evidence  held  to   sus- 

.tain  verdict  for  plaintiff.— James  v.  Winifred 
Coal  Co.,  169  N.%.  121. 
€=>279(2)  (Iowa)  Evidence  of  a  single  acci- 
dent would  not  make  out  a  prima  facie  case 
of  incompetency  of  a  fellow  servant  against  the 
master,  sued  by  the  injured  servant— James 
V.  Winifred  Coal  Co.,  169  N.  W.  121. 
€=3286(16)  (Minn.)  In  action  by  roundhonse 
machinist  for  personal  injury,  evidence  that 
defendant  railroad  negligently  allowed  the  ac- 

'cumulation  of  steam  in  its  roundhouse,  obscuring 
plaintiff's  view  of  an  engine  pit  into  which 
he  fell,  fceZd  to  present  question  for  the  jury. — 
Enger  V.  Great  Northern  Ry.  Co.,  169  N.  W. 
474. 

«=»286(30)  (Minn.)  Where  plaintiff  brakeman 
was  injured  by  falling  from  flat  car,  held,  that 
the  evidence  made  an  issue  for  the  jury  as  to 
whether  the  accident  was  occasioned  by  the 
negligence  of  the  engineer  in  causing  a  series 
of  sudden  jerks.— Pry  v.  Minneapolis,  St  P.  & 
S.  S.  M.  Ry.  Co.,  100  N.  W.  147. 
€=>286(33)  (Minn.)  In  an  action  against  a 
railroad  for  injuries  to  a  brakeman  while 
switching  cars,  evidence  held  to  present  ques- 


tion for  jury  as  to  negUcenc*  In  nmning  the 
engine  at  excessive  speed.- Robinson  v.  Min- 
neapolis, St  P.  &  S.  S.  M.  Ry.  Co.,  169  N.  W. 
146. 

®=»2B7(2)  (Iowa)  In  action  for  injuries  to  mine 
servant  from  incompetence  of  fellow  servant, 
in  charge  of  machine,  in  starting  it,  whether 
competent  operator  would  have  done  so  with- 
out having  thrown  cutting  machinery  out  of 
gear  held  for  jury. — James  v.  Winifred  Coal 
Co.,  160  N.  W.  121. 

It  was  a  question  for  the  jury  whether  de- 
fendaut  mining  company  observed  reasonable 
care  to  employ  a  competent  operator  for  a 
machine;  bis  alleged  incompetency  having 
caused  injury  to  his  fellow  servant — Id. 
®=»288(2)  (Minn.)  In  action  for  injury  to 
roundhouse  machinist  from  falling  into  engine 
pit  as  result  of  defendant's  negligence  in  allow- 
ing accumulation  of  steam  in  roundhouse,  evi- 
dence held  not  such  as  to  require  finding  of  as- 
sumption-of  risk. — Enger  v.  Great  Northern  Ry. 
Co.,  169  N.  W.  474. 

<e=»288(16%)  (Minn.)  One  of  railroad  bridge 
crew,  who,  while  riding  on  a  motorcar  driven  at 
a  negligent  rate  of  speed,  attempted  to  put 
on  his  mackinaw  and  fell  or  was  thrown  from 
car,  did  not  as  a  matter  of  law  assume  risk 
of  negligent  driving. — Donn  v.  Great  Northern 
Ry.  Co.,  169  N.  W.  602. 
®=i»289(29)  (Iowa)  In  action  nnder  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St  1916,  g{ 
8657-8665)  by  plaintiff,  member  of  constmction 
gang  injured  while  helping  to  unload  rails  to  be 
used  in  replacing  defective  ones  being  removed, 
contention  of  defendant  being  that  injury  was 
due  exclusively  to  plaintiff's  negligence,  held, 
that  the  court  erred  in  directing  verdict  for  de- 
fendant.—Reed  V.  Dickinson,  169  N.  W.  673. 
®=>297(_2)  (N.D.)  In  an  action  by  an  appren- 
tice against  a  railroad  company,  and  the  fore- 
man of  the  machine  shop,  who  were  the  parties 
guilty  of  the  alleged  negligence,  a  verdict  against 
the  railroad  company,  with  no  verdict  either  for 
or  against  the  foreman,  constituted  a  mistrial. 
—Bauer  v.  Great  Northern  Ry.  Co.,  169  N. 
W.  84. 


rv.  UABIXITIES   FOR  INJURIES    TO 
THIRD  PERSOKS. 

(B)   'Work  of  Independent  Contraotor. 

€=>3I6(2)  (Iowa)  Superintendents  of  operation 
of  wrecking  of  building  and  constmction  of 
new  one,  including  replacement  of  foundation 
of  party  wall,  employed  for  agreed  compensa- 
tion, with  authority  to  employ  labor,  etc.,  under 
duty  to  report  acts  and  expenditures  to  owner, 
were  not  independent  contractors,  but  agents 
of  owner,  for  whose  negligence  he  was  liable. 
—Wright  T.  Goldheim,  169  N.  W.  343. 


(C)  Aettona. 

«=>330(3)  (Mich.)  That  the  automobile  collid- 
ing with  plaintiff's  wagon  bore  defendant's  li- 
cense number,  and  the  competent  admission  of 
the  driver  to  a  witness  shortly  after  the  accident 
that  it  belonged  to  defendant  and  that  he  was 
an  employe  of  defendant  with  evidence  of  other 
confirming  circumstances,  held  to  justify  the 
jury  in  finding  that  the  relation  of  master  and 
servant  was  established.— Wald  v.  Packard  Mo- 
torcar Co.,  169  N.  W.  957. 


VI.   WORKMEN'S    COMPENSATION 
ACTS. 

(A)  Nature  and  G'roanda  of  Master's  Ua- 
bllltr. 

€=»35l  (Iowa)  A  servant  having  accepted  com- 
pensation under  the  Workmen's  Compensation 
Act,  can  have  no  standing  in  court  to  assert  the 
employer's  further  liability  to  him  for  exemplary 
damages  on  the  ground  of  gross  and  reckless 
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negligence.— StricUen  v.  Peaison  Const.  Oo- 
169  N.  W.  628. 

Workmen's  Compensation  Act,  §  2477ml9,  does 
not  require  the  employer  to  take  the  affirmative 
in  the  matter  of  fixing  standards  ot  safety,  nor 
does  failure  to  do  so  work  a  forfeiture  of  the 
protection  of  the  act.— Id.- 
€=3356  (Iowa)  Employer  rejecting  Workmen's 
Compensation  Act  is  liable  as  at  common  lav, 
except  that  certain  common-law  defenses  are 
not  available,  and  negligence  will  be  presamed 
when  injury  arises  out  of  and  in  the  course  of 
employment.— Gay  v.  Hocking  Coal  Co.,  169 
N.  W.  360. 

9:9362  (Minn.)  Where  corporation  engaged  in 
retail  lumber  and  building  business  employed 
plaintlfF  to  lay  a  concrete  foundation,  etc.,  ih 
shed  which  it  was  erecting  in  order  to  extend 
its  business  to  handling  of  coal,  etc.,  plaintiff's 
employment  was  "In  the  usual  course  of  defend- 
ant's business,"  so  that  for  injur?  therein  he 
might  recover  under  Workmen's  Compensation 
Act— State  v.  District  Court  of  Washington 
County,  169  N.  W.  488. 

9=3366  (Iowa)  A  department  store  company, 
by  its  void  contract  employing  a  girl  under  14 
years  of  age,  could  not  limit  its  liability  for  in- 
Jury  to  her  to  the  compensation  fixed  by  the 
Workmen's  Compensation  Act,  to  which  she 
was  incapable  of  giving  consent.— Sechlich  v. 
Harris-Emery  Co.,  169  N.  W.  325,  327. 

Misstatement  by  girl  under  14,  in  order  to 
secure  employment,  that  she  was  older,  is  no 
defense  to  her  employer,  aned  for  injury  to  her, 
and  claiming  only  remedy  is  nnder  Workmen's 
Compensation  Act,  despite  illegality  of  employ- 
ment; prohibition  against  employment  of  chud 
under  14  being  absolute.— Id. 
«=»372  (Wis.)  Since  under  St.  1917,  S  2394r- 
3,  compensation  is  given  only  for  such  injuries 
as  are  incidental  to  and  grow  out  of  the  em- 
ployment. It  does  not  extend  to  injuries  from 
exposure  to  hazard  which  is  not  peculiar  to  the 
industry  or  snbstantinlly  increased  by  the  na- 
ture of  the  services.- Ellingson  Lumber  Co.  t. 
Industrial  Commission,  169  N.  W.  568. 
^=3373  (Mich.)  A  rupture  caused  by  jerk  and 
strain  upon  employ^  working  with  truck  upon 
the  unexpected  dropping  of  truck  Into  a  hole 
held  an  "accidental  injury,"  vrithin  the  Work- 
men's Compensation  Act.— Schanning  v.  Stand- 
ard Castings  O.,  169  N.  W.  879. 
9=>373  (Wis.)  An   injury    by    freezing   is   not 

geculiar  to  the  work  of  a  lumberjack,  so  that, 
I  the  absence  of  peculiar  circumstances,  com- 
pensation cannot  be  allowed  therefor.— Elling- 
son Lumber  Co.  ▼.  Industrial  Commission,  169 
N.  W.  668. 

©s'SJA  (Wis.)  Where  lumberjack  by  mistake 
in  orders  worked  at  wrong  place  and  on  find- 
ing the  mistake  went  to  the  proper  place  and 
worked  so  much  harder  than  usual  in  prepar- 
ing for  the  next  day's  drive  that  his  feet  per; 
spired  and  were  consequently  frozen,  he  receiv- 
ed an  injury  proximately  caused  by  accident 
arising  out  of  and  in  the  "course  of  his  em- 
ployment," within  St.  1917,  S  2394-3,  subd.  3, 
and  was  entitled  to  compensation.— Ellingson 
Lumber  Co.  t.  Industrial  Commission,  160  N. 
W.  568. 

9=»375(2)  (Minn.)  EmplojS  of  relator,  having 
its  principal  place  of  busmess  In  Minnesota,  on 
a  salary  and  expenses,  except  board  at  home, 
who,  while  returning  on  Sunday  from  his  work 
to  his  home  in  North  Dakota,  was  accidentally 
drowned  in  attempting  to  cross  Missouri  river 
in  rowboat,  died  by  reason  of  accident  arising 
out  of  and  in  the  course  of  his  employment, 
within  Minnesota  Workmen's  Compensation  Act 
(Gen.  St.  1913,  §§  8195-8230),  notwithstanding 
bis  own  fault  In  view  of  section  8203.— State 
v.  District  Court  of  Hennepin  County,  1^  N. 
W.  274. 

9=»375(2)  (Minn.)  Workman,  who  had  com- 
pleted his  day's  work  and  left  premises  where 
employed,  and  who  was  not  engaged  in  per- 
forming any  services  of  bis  employment,  and 


who  was  Injured  on  wu'  home  in  employer's 
truck,  was  not  within  Workmen's  Compensa- 
tion Law,  in  view  of  Gen.  St.  1913,  §  8203,  and 
section  8230,  subd.  (i),  defining  application  of 
act— Erickson  v.  St  Paul  CSty  By.  Co.,  169 
N.  W.  532. 

9=3382  (Mich.)  In  a  proceeding  for  additional 
compensation,  a  settlement  receipt,  neither  filed 
nor  approved  by  the  Industrial  Accident  Board, 
does  not  prevent  action  by  the  board.— Adams 
V.  W.  E.  Wood  Co.,  169  N.  W.  845. 


(B)   Compenastlon. 

9=9385(17)  (Mich.)  Where  State  Accident 
Fund  agreed  to  pay  weekly  compensation  to  in- 
jured servant,  who  thereafter  recovered  from 
his  physician  for  malpractice,  on  petition  of 
Accident  Fund  for  right  to  cease  payments,  it 
is  not  entitled  to  credit  for  sum  received  by 
servant  from  physician  in  settlement  of  mal- 
practice suit  in  reduction  of  amount  due  from 
fund  to  claimant  under  Compensation  Act- 
Smith  V.  Battjes  E^iel  &  BuUdug  Material  Co., 
169  N.  W   943 

9=»385{18J  (Mich.)  Where  injured  servant's 
condition  of  total  disability  was  entirely  due 
to  his  original  injury,  State  Accident  Fund  was 
not  entitled  to  be  relieved  from  weekly  payment 
it  had  agreed  to  make  during  disability,  on 
ground  that  present  disability  was  caused  by 
unskillful  treatment  or  refusal  to  submit  to 
operation. — Smith  v.  Battjes  Fuel  ft  Buildinc 
Material  Co.,  169  N.  W.  943. 


(C)  Prooeedlaso. 

9=>397  (Mich.)  Where  a  servant  had  a  written 
agreement  with  the  master  and  insurer  as  to 
payment  of  award,  but  the  parties  did  not 
agree  as  to  the  time  the  servant  was  entitled 
to  such  payments,  the  question  was  a  proper 
one  for  the  Industrial  Accidedt  Board.— Adams 
V.  W.  E.  Wood  Co.,  169  N.  W.  845. 
9=9401  (Minn.)  In  action  for  wrongful  death 
of  plaintiffs  husband,  in  Iowa,,  fact  that  Work- 
men's Compensation  Law  was  there  in  force 
at  time  of  injury  was  unimportant;  it  being  a 
matter  of  defense,  to  be  pleaded  and  its  ap- 

fUcaticHi  shown.— Nash  v.  Minneapolis  &,  St  L. 
I.  Co..  169  N.  W.  540. 
9=>403  (Iowa)  In  mine  employe's  action  for 
impairment  of  health  against  operator,  who  has 
rejected  terms  of  .  Workmen's  Compensation 
Act,  proof  of  employment,  and  of  injury  arising 
out  of  and  in  the  course  of  employment,  throws 
burden  upon  employer  to  rebut  the  statutory 
presumption  of  actionable  negligence,  under 
section  1  of  the  act  (Code  Supp.  1913,  I 
2477-m).— Gay  v.  Hocking  Coal  Co.,  169  N.  W. 
360. 

9=3405(1}  (Wis.)  Findings  of  the  Industrial 
Commission  must  be  supported  by  evidence, 
and  not  based  upon  mere  conjecture. — Bekkedal 
Lumber  Co.  v.  Industrial  Commission  of  Wis- 
consin. 169  N.  W.  561. 

9=>405(4)  (Mich.)  A  finding  of  the  Industrial 
Board  that  an  injury  to  a  servant  received  while 
in  the  employment  of  defendant  master,  and 
for  which  payments  were  being  made  under  on 
award,  contributed  to  a  later  injury  received 
while  on  a  street  car  and  was  aggravated  by  it, 
held  not  unsupported  by  evidence. — Adams  v. 
W.  E.  Wood  Co.,  169  N.  W.  845. 
9=>405(4)  (Mich.)  In  proceedings  under  Work- 
men's  Compensation  Act,  evidence  held  to  sus- 
tain finding  of  Industrial  Accident  Board  that 
employs  working  with  truck  was  injured  by  un- 
expected dropping  of  truck  into  hole,  and  that 
resultant  jerk  and  unusual  strain  upon  em- 
ploy^ caused  a  rupture.— Schanning  v.  Standard 
Castings  Co.,  169  N.  W.  879. 
9=>405(4)  (Wis.)  Evidence  held  to  sustain  find- 
ing that  the  deceased  employe  died  from  an  ac- 
cident arising  out  of  and  in  the  course  of  his 
employment,  and  not  from  injuries  intentionally 
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self-inflicted.— Bekkedal  Tjumbcr  Co.  v.  Indus- 
trial Commiasion  of  Wisconsin,  169  N.  W.  561. 
€=3405(4)  (Wis.)  The  Indii.strial  Commission's 
rule  requiring  definite  proof  that  the  hernia  was 
produced  by  the  accident,  that  the  accident  was 
such  as  could  produce  it,  that  the  hernia  appear- 
ed immediately  after  the  accident,  nnd  that  it 
was  followed  by  pain  immediately  disabling  the 
applicant,  cannot  be  said  to  be  unreasonable  or 
nonessential. — Meade  t.  Wisconsin  Motor  Mfg, 
Co.,  169  N.  W.  619. 

€=9414  (Mich.)  Where  employer  and  'employ^ 
file  their  written  agreement  for  compensation 
with  the  Industrial  Accident  Board  and  it  is 
approved,  jurisdiction  of  the  parties  is  thereby 
conferred  upon  the  board. — Adams  t.  W.  B. 
Wood  Co.,  169  N.  W.  845. 
^s>4l7(5)  (Mich.)  It  must  be  presumed  upon 
certiorari  to  the  Industrial  Accident  Board  tiiat 
the  board  gave  due  consideration  to  a  question 
of  fact  in  issue.— Adams  v.  W.  a  Wood  Go- 
169  N.  W.  845. 

9=»4I7(5)  (Mich.)  Contention  i  that  imposition 
of  penall7,  pursuant  to  Workmen's  Compensa- 
tion Act  (Pub.  Acts  [Ex.  Seas.]  1912,  No.  10) 
pt.  8,  §  17,  upon  defendant  employers  for  fail- 
ure to  report  accident,  is  wrong,  will  not  be 
considered  by  reviewin^r  court,  where  order 
made  by  Industrial  Accident  Board  makes  no 
reference  to  penalty ;  court  being  concerned 
only  with  orders  made  by  board.— Gafhiey  ▼. 
Ooodwillie  Bros.,  169  N.  W.  849. 
•=»4I7(7)  (Mich.)  That  reviewing  court  is  sat- 
isfied that  it  would  not  reach  the  conclusion 
reached  by  the  Industrial  Accident  Board  is  not 
conclusive  in  determining  whether  there  is  tes- 
timony supporting  finding  and  conclusion  of 
such  board.— Gatbey  v.  Goodwillle  Bros.,  169 
N.  W.  849. 

Disputed  question  being  whether  accident 
caused  employe's  illness  and  death,  award  will 
not  be  set  aside  by  reviewing  court,  where,  al- 
though testimony  cannot  be  harmonized,  there 
is  ground  for  saying  that  Industrial  Accident 
Board  had  before  It  some  evidence  tending  to 
prove  that  accident  set  up  a  train  of  physical 
disturbances,  affecting  an  existing  pathological 
condition  in  such  way  as  to  cause  death.— Id. 
^»4I7(7)  (Mich.)  It  is  the  province  of  the  In- 
dnstrial  Accident  Board  to  weigh  evidence  and 
draw  inferences  therefrom. — Schanning  v. 
Standard  Castings  Co.,  169  N.  W.  879. 
€=9417(7)  (Mich.)  Suprome  Court  does  not  con- 
cern itself  with  determination  of  questions  of 
fact  when  there  is  any  competent  testimony 
supporting  the  conclusions  reached  by  the  In- 
dnstrinl  Accident  Board.— Smith  v.  Battjes  Fuel 
&  Building  Material  Co.,  169  N.  W.  943. 
®=>4I7(7)  (Wis.)  The  Industrial  Commission's 
finding  as  to  whether  an  alleged  accident  was 
the  proximate  cause  of  hernia,  where  based  upon 
evidence  from  which  difiFerent  minds  might  rea- 
sonably and  fairly  reach  different  conclusions, 
must  be  regarded  as  conclusive,  in  view  of  St. 
1917,  J  2394— 19.-Meade  v.  Wisconsin  Motor 
Mfg.  (To.,  169  N.  W.  619. 
®=>4I8(3%)  (Wis.)  In  action  to  set  aside  award 
of  Industrial  Commission,  appeal  of  employer 
and  insurer  from  judgment  coufirming  award 
must  be  dismissed,  where  notice  of  appeal  was 
served  on  Attorney  General,  appearing  for  com- 
mission under  St.  1917,  \  2394—22,  and  clerk  of 
court,  but  not  on  claimants,  who  are  "adverse 
parties,"  on  whom  sections  3042,  3049,  made  ap- 
plicable by  section  2394 — 21,  require  service. — 
Frontier  Mining  Co.  v.  Industrial  Commission 
of  Wisconsin,  169  N.  W.  312. 
€=>4I9  (Mich.)  Where  the  Industrial  Accident 
Board  reopened  a  case  for  consideration  on  the 
merits,  to  which  defendants,  employer,  and  in- 
surer, did  not  then  object,  but  took  part  in  the 
proceedings,  and  defendants  do  not  appear  to 
have  asked  to  reopen  the  case,  or  to  have  fur- 
ther proofs,  their  later  objection  to  the  reopen- 
ing is  without  merit.— Adams  v.  W.  K  Wood 
Co.,  169  N.  W.  &15. 


MECHANICS'  LIENS. 

See  Agriculture,  €=s»15;    Homestead,  €=»lTr. 

II.  BIORT  TO   I.IEN. 
(.a  Aarreeatent  or  Coaaent  of  Owner. 

€=>57(1)  (Iowa)  If  elevator  was  installed  by 
plaintiff  pursuant  to  contract  with  vendee,  but 
without  consent  or  authority  of  vendor,  expre»i 
or  implied,  vendor  could  not  be  regarded  as 
owner,  under  Code,  |  3096,  and  premises  could 
not  be  subject  to  mechanic's  lien,  vendee's  con- 
tract for  purchase  of  premises  having  been  for- 
feited.—KimbaU  Bros.  Co.  V.  Fehleisen,  168  N. 
W.  445. 

4=357(6)  (Iowa)  If  elevator  installed  pursaant 
to  contract  with  vendee  was  for  use  and  benefit 
of  the  vendor,  he  must  be  regarded  as  "owner" 
under  Code,  |  3096,  declaring  that  every  peraon 
for  whose  use  or  benefit  any  building  or  other 
improvement  is  made  shall  be  included  in  the 
word  "owner."— Kimball  Bros.  Co.  v.  Fehleisen. 
169  N.  W.  445. 

€=>59  (Iowa)  Where,  when  elevator  was  deliv- 
ered to  and  installed  for  vendee,  contract  of 
purchase  of  premises  was  in  force,  the  vendee 
was  "owner"  under  Code,  {  3096.  declaring  that 
every  person  for  whose  use  or  ben^t  any  build- 
ing or  other  improvement  is  made  shall  be  in- 
cluded In  the  word  "owner." — KimbaU  Bros. 
Co.  V.  Fehleisen,  169  N.  W.  445. 
€=97S(2)  (Iowa)  Although  vendor  did  not  sixn 
contract  made  by  plaintiff  with  vendee  for  in- 
stallation of  elevator  in  building,  wheru  he  saw 
elevator  delivered,  and  made  no  objection  when 
it  was  being  installed,  and  signed  contract  for 
construction  of  the  building,  which  was  so  de- 
signed and  built  that  an  elevator  was  necessary, 
be  will  be  held  to  have  consented  to  installa- 
tion, and  mechanic's  lien  will  be  enforced,  ven- 
dee having  forfeited  contract  for  purchase  of 
premises.— Kimball  Bros.  Co.  v.  Fehleisen.  1®) 
N.  W.  445. 

€=376  (Iowa)  A  vendor  who  induced  one  who 
has  a  contract  to  purchase  realty  to  expend 
labor  and  material  in  improving  the  same  can- 
not defeat  the  claim  for  a  lien  by  those  who 
contributed  their  labor  and  material  to  enhanc<' 
the  value  of  his  property. — Kimball  Bros.  Co. 
V.  Fehleisen,  169  N.  Wi.  445. 

HI.   PBOOEEDINOS  TO  PERFECT. 

€=»I57(1)  (S.D.)  One  who  knowingly  files  an 
untrue  account  as  a  basis  for  a  claimed  me- 
chanic's lien  cannot  recover  on  such  lien. — Smith 
V.  AUmendinger,  1C9  N.  W.  512. 

VII.  ENFORCEMENT. 

€=>28l(l)  (N.D.)  In  an  action  to  foreclose  a 
mechanics  lien  for  lumber  and  material  fur- 
nished to  erect  buildings  and  improvements  on 
a  gnarter  section  owned  by  defendants,  evidence 
held  to  sustain  a  judgment  for  plaintiff. — Mc- 
Caull-Wcbster  Elevator  Co.  v.  Stiles,  1«»  K. 
W.  577. 

MERCANTILE  AGENCIES. 

See  Courts,  €=»475. 

MILITARY  LAW. 

See  Army  and  Navy. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  €=3118,  177,  264,  403; 
Taxation,  «=»6S. 

n.  TITIiE,  CONVETANCEB,  AND 

CONTRACTS. 

(B)  Conveyanecs  la   General. 

€=»55(1)  (Iowa)  Minerals  beneath  the  surface 
may  be  made  the  subject  of  separate  ownership 
either  by  grant  of  the  minerals  by  the  owner  of 
the  laud  or  by  a  grant  of  land  excepting  the 
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minerals,  and  thereby  an  estate  in  fee  simple 
may  be  created  in  the  minerals,  as  corporeal 
things  real.— In  re  Colby,  109  N.  W.  443. 


See  Infants. 


MINORS. 
MONEY  LENT. 


See  Insorance,  ^»134,  248. 

MONOPOLIES. 

See  Injunction,  ^soXli, 

n.  TR1T8T8   Attn    OTHEH    COMBINA- 

TION8  nr  RESTBAINT 

OF  TRADE. 

9s>t2(l)  (Neb.)  Employers  of  labor  and  work- 
ingmen  nave  eqnal  rights  to  form  organizations 
for  tbeir  own  benefit,  and,  in  absence  of  con- 
tract for  a  fixed  .term,  the  employer  may  dis- 
charge the  employ^,  or  the  employ^  may  quit, 
at  his  own  pleasure.— State  v.  Emiuoyers  of  La- 
bor, 169  N.  W.  717. 

There  is  no  law  to  prevent  employes  from 
combining  to  improve  their  working  conditions, 
or  to  raise  their  general  standard  of  Jiving,  or 
'prociirp  shorter  hours  of  labor,  and  higher  wa- 
ges, or  for  any  other  lawful  purpose.— Id. 

MONUMENTS. 

See  Contracts,  «=>159. 

MOOT  QUESTION. 

See  Xppeal  and  Error,  ^=3781,  799. 

MORTGAGES. 

See  Appeal  and  Error,  «=»178,  179,  10(50; 
Bankruptcy,  $=9433;  Banks  and  Banking, 
$s»lld;  Cancellation  of  Instruments,  ®=>43; 
Chattel  Mortgages;  Basements,  9=s»24;  Bq- 
uitv,  «=365 ;  Estoppel,  «=>32 ;  Evidence,  ®=s> 
413 ;  Frauds,  Statute  of,  €=s>74 ;  Homestead, 
«=990;  Husband  and  Wife,  «=5>14,  171;  In- 
surance, <&=>2S2,  283.  828.  581;  Judgment, 
«=»17,  787;  Marshaling  Assets  and  Securi- 
ties, $=>8;  Specific  Performance,  $=»77; 
Subrogation,  *=»17;  Trial,  <8='255;  Usury, 
<g=>65,  95,  117. 

I.  REQUISITES  AlTD  VAI.IDITT. 

(A)   Natiire  and  Baaentlala  of  Conveynncea 
aa  Seenrttr. 

4=>ll  (Iowa)  Whether,  under  will  giving  re- 
mainder to  named  daughter's  children  living  at 
death  of  testator's  wife,  life  tenant,  in  equal 
shares,  forever,  without  right  of  alienation  dur- 
ing life  of  daughter,  the  children  took  a  con- 
tingent or  vested  remainder,  mortgages  on  realty 
executed  after  death  of  daughter,  but  before 
death  of  wife,  by  one  of  the  children  who  sur- 
vived the  daughter,  were  valid  when  executed. — 
Bisby  V.  Walker,  169  N.  W.  467. 
4=»z8  (Iowa)  Mere  delivery  by  the  buyer,  to  a 
lender  to  him,  of  contract  for  the  purchase  of 
realty,  did  not  create  an  equitable  lieu  in  the 
lender's  favor. — Vigors  v.  Hewins,  169  N.  W. 
119. 

$=»37(1)  (Minn.)  In  action  by  corporation  to 
have  its  deed  declared  a  mortgage,  the  exclu- 
sion of  a  resolution  of  its  directors  on  matter 
of  executing  the  deed,  on  its  face  purporting 
to  authorize  a  trust  deed,  held  not  error,  where 
it  was  not  shown  to  have  been  known  to  gran- 
tee at  time  of  transaction. — Minneapolis  Hold- 
ing Co.  T.  Landers-Morrison-Cbristenson  Co~ 
1^  N.  W.  534. 

«=»38(1)  (Minn.)  Finding  that  transaction  al- 
leged by  defendant  to  be  a  mortgage,  constitut- 
ed a  purchaser  of  property  in  wbicn  defendants 
bad  an  equitable  interest,  with  an  option  to 
them  to  repurchase  within  five  years,  held  sus- 
tained by  the  evidence.— Mercer  v.  McEie,  169 
N.  W.  (fel. 


^=»38(1)  (Minn.)  In  action  by  corporation  to 
have  its  warranty*  deed  declared  a  mortgage 
and  for  an  accounting  thereunder,  finding  of 
trial  conrt  that  deed  was  intended  by  parties 
as  an  absolute  transfer,  and  not  as  security 
for  an  indebtedness,  held  sustained  by  the  evi- 
dence.— Minneapolis  Holding  Co.  v.  Landers- 
Morrison-Cliristenson  Co.,  169  N.  W.  534. 

m.  OOK8TBUCTIOX  AHD  OPERA. 
TIOM. 

(B)  Fartlea    and   Debta    or   Uabllltlea    Sc- 

oured. 

®=»I2I  (N.D.)  Where  mortgagee  of  homestead, 
on  whictk  final  proof  had  not  l)een  made,  on 
behalf  of  the  homesteader,  and  to  protect  his 
security,  advanced  government  purchase  price 
of  homestead  and  mortgagor  received  parent 
with  full  knowledge  thereof,  the  advance  might 
be  added  to  the  mortgage.-«Ander8on  v.  Kain, 
169  N.  W,  601. 

(C)  Property    Mortaraiced,    and    Eatatea    of 

Fartlea  Therein. 

®=>I3I  (Iowa)  Mortgages  by  remainderman 
held  in  terms  to  include  rents  and  profits  which 
accrued  after  death  of  life  tenant. — Bisby  v. 
Walker,  169  N.  W.  467. 

^=»i34  (Iowa)  If  remainder  were  to  be  ad- 
judged contingent,  mortgages  thereon  by  one  of 
remaindermen,  purporting  to  convey  fee,  with 
covenants  of  warranty,  attadied  to,  and  became 
a  lien  on,  the  land  upon  the  acquirement  of  ti- 
tle when  the  contingency  happened,  and  was 
enforceable  against  mortgagor,  there  being  no 
intervening  equities,  and  mortgagor  being  es- 
topped to  deny  that  title  subsequently  acquired 
inured  to  benefit  of  mortgagees.- Bisby  v.  SValk- 
er.  160  V.  W.  467. 

®=3 1 39  (Mich.)  Where  the  owner  of  land  deeds 
it  to  a  creditor,  taking  a  land  contract  back, 
while  the  transaction  merely  amounts  in  equity 
to  a  mortgage,  it  is  a  deed  in  form,  and  requires 
a  deed  from  the  creditor  to  revest  the  title  in 
the  original  owner.— Farr  v.  C^ilds,  169  N.  W. 
868. 

(D)  Uen  and  Priority. 

^19 1 58  (Iowa)  Mortgage  given  to  third  person 
who  furnishes  money  wiUi  which  property  is 
purchased  ia  entitled  to  same  priority  against 
judgment  as  though  executed  to  vendor. — Vi- 
gars  7.  Hewins,  169  N.  W.  119. 

VI.   TRANSFER  OF  PROPERTY  MORT. 

GAGED   OR  OF  EQTTITY   OF 

REDEBCPTIOIT. 

$=»277  (Iowa)  Where  plaintiff  and  defendant's 
former  husband  acquired  land  jointly,  and  as 
part  of  purchase  price  gave  notes  signed  by 
them  and  defendant,  and  divorce  decree  here- 
after obtained  by  defendant  awarded  husband's 
interest  in  such  land  to  her,  defendant,  as  be- 
tween her  and  her  former  husband,  became 
principal  and  he  surety,  on  the  notes. — Davis 
V.  Davis,  169  N.  W.  120. 

VH.   PAYMENT  OR  FERFORMAKOE 

OF   OONDITIOH,  REIJ3A8E, 

AND   SATISFACTION. 

<S=>3I9(3)  (N.D.)  In  trial  de  novo  of  action  to 
foreclose  a  realty  mortgage  securing  an  indebt- 
edness evidenced  by  a  renewal  note  secured  by 
chattel  mortgage,  as  well  as  by  realty  mort- 
gage and  note,  evidence  held  not  to  supiiort 
trial  court's  findings  that  renewal  note  and 
mortgage  were  to  operate  aa  payment  of  indebt- 
edness, and  as  satisfaction  of  realty  mortgage.— 
Anderson  v.  Kain,  169  N.  W.  501. 

IX.  FOREOX.OSTTRE  BY  EXERCISE  OF 
POWER   OF   8AIJB. 

«=»372(4)  (N.D.)  Comp.  Laws  1913,  i  7762, 
gives  to  purchaser  at  foreclosure  sale  by  ad- 
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vertiBeinent  the  same  right  to  rents  or  the  val- 
ue of  the  use  and  occupaticm  as  though  the 
foreclosure  had  been  made  by  action. — Geo.  B. 
CUfford  &  Co.  V.  Henry,  169  N.  VV.  508. 

Comp.  Laws  191S,  $  7762,  entitling  purchas- 
er at-  mortRSge  forecloBure  sale  to  receive  from 
tenant  In  possession,  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation,  gives  to 
the  certificate  holder  such  right,  whether  the 
premises  are  in  possession  of  mortgagor  or  of 
nia  tenant. — ^Id, 

Comp.  Laws  1913,  f  6740,  ghring  mbrtgagor 
right  to  remain  in  possession  during  the  year 
for  redemption,  does  not  fix  the  terms  or  con- 
ditions of  occupancy. — Id. 

Where  right  of  purchaser  at  foreclosure  sale 
to  value  of  use  and  occupation  arose  in  April, 
and  evidence  showed  that  value  to  owner  of 
farm  property  was  that  derived  from  share  of 
crop,  and  that  it  is  better  to  have  buildines 
occupied  while  cr4ps  are  growing,  admission 
of  evrlencp  as  to  rental  value  for  entire  seascMi 
was  not  error. — Id. 

X.   FORECLOSURE   BY   AOTIOK. 
(B)   Rlvbt    to    Foreclose    and   nefensea. 

^=>4I7  (N.D.)  Where  note  and  mortgage  are 
Indorsed  and  assigned,  the  assignee,  in  view  of 
Comp.  Laws  1913,  §  7397,  relating  to  contracts 
made  for  benefit  of  third  parties,  may  maintain 
action  in  his  own  name  to  foreclose,  though  ac- 
countable to  others  for  a  part  or  all  of  the 
recovery.— Anderson  v.  Kain.  169  N.  W.  501. 


(J)  >mle. 

®=»529(6)  (Mich.)  Inadequacy  of  price  for 
which  mortgaged  premises  were  sold  on  fore- 
closure cannot  vitiate  sale  otherwise  fair  and 
legal.— Carlisle  v.  Dunlap,  169  N.  W.  936. 
^»529(10)  (Mich.)  In  mortgagor's  suit  to  void 
foreclosure  proceedings,  evidence  heUt  not  to 
suggest  any  fraud,  mistake,  unfairness,  or  ir- 
regularity in  the  foreclosure,  so  that  plaintiff 
could  not  prevail  on  account  of  inadequacy  of 
price.— Carlisle  v.  Dnnlap.  169  N.  W.  936. 


XI.  REDEMPTION. 

<3=>606  (Iowa)  Where  a  holder  of  a  Junior 
judgment  redeemed  from  prior  judgments  and 
from  a  mortgage  pursuant  to  Code,  §§  4049, 
4050,  but  faUed  to  file  an  affidavit  as  required 
by  section  4056,  he  was  not  entitled  as  the 
holder  of  the  certificate  of  sale  assigned  to  him 
by  the  mortgagee  to  quiet  title  as  against  the 
debtor's  subsequent  deed  to  a  third  party  who 
has  redeemed  from  the  foreclosure  sale  mere- 
ly; record  of  the  redemption  from  .prior  liens 
not  having  been  sufficiently  entered  by  the 
clerk  so  as  to  constitute  substantial  conformi- 
ty to  the  statute.— Bums  v.  Hanby,  169  N.  W. 
127. 

MOTIONS. 

See  Appeal  and  Error,  4cs3237,  799;  Certiorari, 
€='70;  Judgment,  ^s>386;  Mandamus,  €=» 
187;  New  Trial,  «=3l55;  Schools  and  School 
Districts,  <g=>112. 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  ®=>4 ;  Appeal  and  Er- 
ror, €=9167;  Attorney  General,  ®=s7;  Coun- 
ties ;  Courts,  ®=41,  189 ;  Criminal  Law,  i^s* 
419,  420;  Damages,  (S=>132:  Easements,  <S=» 
24;  Elections,  ©=39,  258;  Electricity,  <S=»9; 
Estoppel,  ®=362,  92;  Evidence,  <S=S3,  492, 
555,  674 ;  Judges,  €=>8 ;  Judgment,  €=735 ; 
Licenses,  €=»7,  15,  42 ;  Limitation  of  Ac- 
tions, €==>195;  Railroads,  €=>350;  Schools 
and  School  i^tricts;    Specific  Performance, 


€=»62;    Statutes,  €=>131 ;    Street  Railroads; 
Telegraphs  and  Telephones,  €=>15,  20. 

I.    CREATION,    ALTERATION.    EXIST- 
ENCE, AND  SIMOIiTTTION. 
(B)   Territorial    Extent   and    Snbdlvlsloaa, 
Annexation,  ConBoildation,  and 
Division. 

€=>43  (Mich.)  Board  of  auditors  of  a  county 
have  very  limited  power  under  Comp.  Laws 
1915,  §  3350,  relating  to  approval  of  plats,  and 
where,  at  the  time  a  plat  was  offered  for  ap- 
proval, there  was  no  general  plan  of  laying  oat 
roads  in  the  township  nor  plat  of  land  adjoin- 
ing, the  board  had  no  power  to  refuse  to  ap- 
prove the  plat  although  prior  to  finally  passing 
upon  the  question  another  plat  of  adjoining  land 
ivas  presented. — Leonard-Uillger  Land  Co.  v. 
Wayne  County  Board  of  Auditors,  168  N.  W. 
650. 

H.   GOVERNMENTAL    POWERS    AND 
FUNCTIONS  IN  QENERAL. 

<8=»57  (N.D.)  Cities  and  villages  are  creatures 
of  the  statute  alone,  and  have  no  inherent  pow- 
ers, but  such  only  as  Legislature  has  granted 
by  charters  or  general  incorporation  acts,  ,and. 
other  powers  necessarily  implied  from  or  inci- 
dental to  those  expressly  granted,  or  indispen- 
sable to  declared  objects  ot  their  creation. — 
Village  of  Ashley  v.  Ashley  Lumber  Co.,  169  N. 
W.  87. 

IX.  FUBUC  IMPROVEMENTS. 

(B)  Preliminary     Proceedings    and    Ordi- 
nances or  ReBOIntlone. 

®::»290  (Iowa)  Statutes  requiring  a  resolution 
of  necessity  and  the  publication  of  a  notice  of 
intention  to  improve  are  to  b«  strictly  fol- 
lowed.—Davenport  Locomotive  Works  v.  City 
of  Davenport,  169  N.  W.  106. 
€=>293(3)  (Iowa)  The  adoption  of  a  resolution 
of  necessity  and  the  publication  of  a  notice  of 
intention  to  improve  are  conditions  precedent 
to  ordering  or  making  the  improvement,  and 
without  which  all  subsequent  .proceedings  are 
invalid.— Davenport  Locomotive  Works  v.  Oity 
of  Davenport,  169  N.  W.  106. 
€=>294(2)  (Iowa)  The  adoption  of  a  resolution 
of  necessity  and  the  publication  of  a  notice  of 
intention  to  improve  are  conditions  precedent 
to  ordering  or  making  the  improvement,  and 
without  which  all  subsequent  proceedings  are 
invalid. — Davenport  Locomotive  Works  v.  City 
of  Davenport,  169  N.  W.  106. 
<S=>294(4)  (Iowa)  The  publication  of  a  notice 
of  intention  to  construct  sewers,  describing 
the  location  of  the  sewers  merely  as  "thir- 
teenth district  main  sewer  as  per  plat,  profiles, 
estimates  now  on  file  in  the  office  of  the  city 
derk  in  the  city  hall,"  and  referring  to  such 
filed  plat  for  further  information  as  to  loca- 
tion and  materials  to  be  used,  was  not  a  sub- 
stantial compliance  with  Code,  |  965,  requir- 
ing such  notice  of  intention  to  improve  to  de- 
scribe location  of  improvement  and  materials 
to  be  used  in  the  construction. — Davenport  Lo- 
comotive Works  V.  City  of  Davenport,  169  N. 
W.  106. 

Where  notice  of  intention  to  improve  did  not 
describe  location  of  improvement  and  materials 
to  be  used,  as  required  by  Code,  §  965,  the  city 
council  was  without  power  to  order  the  im- 
provement at  the  expense  of  the  city.— Id. 
iS=>297  (Iowa)  Objections  to  the  location  of 
sewers  constructed  under  Code,  {  965,  or  ma- 
terials to  be  used  in  their  construction,  would 
be  of  no  avail  to  the  abutting  owner,  unless 
interposed  previously  to  the  order  that  the 
improvement  be  made. — Davenport  Locomotive 
Works  v.  City  of  Davenport,  169  N.  W.  106. 

(C)   Contraets. 

<g=>332  (Iowa)  If  contract  for  a  sewer  improve- 
ment had  been  challenged  before  doins  the  work. 
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the  riile  of  conformity  in  bid  to  form  provided 
by  city  council  would  have  been  applied  with 
greater  strictness  than  i«  justified  after  full 
benefits  of  construction  have  been  conferred 
without  objection  on  property  owners. — North 
View  Land  Co.  t.  City  of  Cedar  Rapids,  169  N. 
W.  644. 


(B)  AwicMBiente  for  Benellta,  and  Special 
Taxea. 

®=>430  (Iowa)  Where  sewer  was  constructed 
to  commence  13  feet  farther  than  point  fixed 
by  city  council's  resolution  of  necessity,  thus 
making  assessed  owner's  property  abut  upon 
it,  wlueh  otherwise  it  would  not  have  done, 
though  it  might  still  have  been  deemed  adja- 
cent to  improvement,  the  council  could  assess 
the  property,  under  Code,  ii  819,  820— WU- 
liams  V.  City  of  Cherokee,  169  N.  W.  110. 
*=»437  (Iowa)  Railroad  land  fit  only  for  right 
of  way,  the  tracks  thereon  being  partly  in  cut 
and  partly  on  fill,  so  that  paving  of  an  adjoin- 
ing street  could  not  enhance  its  value,  any  ben- 
efit thereto  being  merely  nominal,  is  not  assess- 
able for  street  paving. — Chicago,  B.  &  Q.  R. 
Co.  V.  City  of  Chariton,  169  N.  W.  337. 
<3=>444  (Iowa)  Construction  of  sewer  beyond 
point  fixed  by  resolution  of  city  council,  thus 
causing  assessed  owner's  property  to  abut  on 
sewer,  was  not  prejudicial  to  her,  unless  such 
method  was  adopted  to  fix  liability  to  which 
she  otherwise  would  not  have  been  subject. — 
Williams  v.  City  of  Cherokee.  169  N.  W.  110. 
®=>445  (Iowa)  Illegality  of  contract  for  sewer 
improvement,  in  that  successful  bid,  by  specify- 
ing rate  per  cubic  yard  for  loose  rock  excava- 
tion, did  not  conform  to  form  provided  by  city 
council,  so  that  cost  of  work  exceeded  next  low- 
est bid,  held  severable,  and  its  extent  ascertain- 
able, so  that  contract  was  enforceable  against 
property  owners  as  purged  of  excess.— North 
View  I>and  Co.  v.  CSty  of  Cedar  Rapids,  169  N. 
W.  644. 

<8=!>488,  489(1)  (Iowa)  Under- Code,  if  810,  823. 
property  owner  should  have  objected  to  city 
council  that  assessment  for  'paving  improve- 
ment exceeded  25  per  cent,  of  property's  value, 
and  where  he  signed  usnal  written  waiver  to 
obtain  installment  payments,  he  could  not,  aft- 
er claiming  to  council  be  bad  signed  without 
knowledge  of  amonnt,  etc.,  seek  redress  from 
courts  on  ground  there  was  a  fraud  upon  him 
within  section  824.— Evans  T.  City  of  Des 
Moines,  169  N.  W.  836. 

c5=>488, 489(1)  (Iowa)  Property  owner's  letter 
that  it  would  approve  of  sewer  and  consent  to 
usual  assessment  held  to  be  deemed  in  nature 
of  admission  that  it  regarded  fair  cost  as  not 
in  excess  of  special  benefits,  estopping  owner, 
after  completion,  from  taking  different  attitude, 
though  not  from  attacking  assessment  of  par- 
ticular lot.— North  View  Land  Co.  v.  City  of 
Cedar  Rapids,  169  N.  W.  644. 

Realty  company,  a  going  concern,  which  stat- 
ed by  letter  to  city  council  that  it  would  approve 
construction  of  sewer  benefiting  its  addition  and 
consent  to  usual  asisessment,  could  not  defeat 
the  assessment  beoaose  it  exceeded  25  per  cent, 
of  value  of  lots;  value  being  more  or  less  specu- 
lative.— Id. 

€=3502(1)  (Iowa)  The  burden  was  upon  a 
property  owner  to  prove  facts  rendering  void 
an  assessment  against  her  property  for  the 
cost  of  a  sewer  improvement.— Williams  v.  City 
of  Cherokee,  169  N.  W.  110. 
4=»608(6)  (Iowa)  In  absence  of  evidence  as  to 
locution  of  line  of  certain  lots  12  and  13,  as 
to  location  of  proposed  sewer  in  city  council's 
resolution  of  necessity,  it  must  be  assumed, 
on  property  owner's  appeal  from  order  of  dis- 
trict court  confirming  assessment,  that  com- 
mencing point  adopted  was  opposite  line  be- 
tween lota  12  and  13,  as  fixed  by  resolution. — 
Williams  t.  City  of  Cherokee,  169  N.  W.  UO. 


X.  POUOE  POWER  Aim  REGUX.A. 
TIONS. 

(A)   Delevatton,    Extent,   and    Bzereise    ot 
Power. 

<8=»592(1)  (Iowa)  Code  Supp.  1913,  {  1571ml8. 
pars.  11,  12,  regulating  the  right  of  way  of 
vehicles  turning  from  one  street  into  another, 
did  not,  notwithstanding  section  1571m20  pre- 
cluding municipal  regulations  inconsistent  with 
the  motor  vehicle  law,  take  away  the  power 
of  a  city  to  provide  that  vehicles  traveling  on 
avenues  should  have  the  right  of  way  nt  inter- 
sections  over  vehicles  traveling  on  cross-streets.—  ^ 
Seager  v.  Poster.  169  N.  W.  681. 
<&=»60l  (N.D.)  Under'  Comp.  Laws  1913,  f 
3818,  relating  to  city  commissioners'  power 
over  sidewalks,  and  ordinance  of  city  of  Fargo 
forbidding  injury  to  sidewalk  without  a  per- 
mit, requiring  application  to  inspector  of  build- 
ings for  permits  to  alter  or  repair  any  building, 
a  permit  was  necessary  for  construction  of  an 
areaway  to  basement,  with  steps,  etc.,  as  that 
was  an  alteration  of  building.- Kennedy  v.  City 
of  Fargo,  169  N.  W.  424. 
<&=>603  (N.D^  Under  Comp.  Laws  1913,  f 
3861,  subd.  3,  authorizing  village  trustees  to 
establish  measures  to  prevent  or  extinguish 
fires,  and  in  view  of  section  3599,  subd.  47, 
village  trustees  may  establish  fire  limits.— Vil- 
lage of  Ashley  v.  Ashley  Lumber  Co.,  109  N. 
W.  87. 

The  limits  of  a  fire  district  must  necessarily 
be  largely  left  to  the  sound  discretion  of  the 
administrative  or  legislative  body  which  is  au- 
thorized to  create  it. — Id. 

Denial  of  power  of  village  trustees  to  estab- 
lish fire  limits  cannot  be  based  on  fact  that 
power  is  clearly  granted  to  cities  by  Cities  and 
ViUage  Act  1895,  and  Laws  1887,  c.  73,  and 
that  such  is  not  true  in  case  of  villages,  or 
under  Comp.  Laws  1913,  |  3861,  subd.  3,  au- 
thorizing villages  to  take  measures  to  prevent 
or  extinguish  fires. — Id. 

®=623(4)  (N.D.)  In  action  in  equity,  the  court, 
after  resolving  doubt  as  to  validity  of  village 
ordinance  creating  fire  limits,  imposing  penal- 
ties, etc.,  may  order  removal  of  a  wooden  build- 
ing erected  within  fire  limits,  though  generally 
speaking  it  is  not  a  common-law  nuisance. — 
Village  of  Ashley  v.  Ashley  Lumber  Co.,  109 
N.  W.  87. 

«=>625  {N.D.)  The  contention  that  establish, 
ment  of  fire  limits  woilld  be  unnecessary  in  vil- 
lages, though  reasonable  in  cities,  and  that 
courts  must  credit  Legislature  wltbi  knowledge 
thereof,  is  without  merit,  in  view  of  fact  that 
danger  from  fire  is  greater  in  villages  Uian  in 
larger  cities  and  that  need  of  precautions  ia 
more  necessary.— Village  of  Ashley  v.  Ashley 
Lumber  Co..  189  N.  W.  87. 

An  ordinance  of  village  trustees  establishing 
fire  limits  was  not  arbitrary  and  unreasonable 
and  discriminatory,  though  large  port  of  vil- 
lage, including  garage,  etc.,  was  not  included 
therein. — Id. 

ZZ.  USE  AITD  REOtn:.ATION  OF  PUB< 

UC  PI.ACE8,  PROPERXT, 

AND  WORKS. 

(A)  Streets  and  Other  Pabllo  Ways. 

«=s>66ia)  (Iowa)  Under  Code,  i  756,  a  city  had 
the  power  to  give  vehicles  going  in  a  certain 
direction  right  of  way  over  vehides  going  in 
another  direction.— Seager  v.  Foster,  169  N.  W. 
681. 

«=s>692  (NJD.)  As  to  space  in  a  public  place  in 
a  city  set  apart  for  public's  use  as  a  sidewalk, 
the  public  baa  a  right  to  use  it  in  its  entirety, 
free  from  any  unauthorized  obstruction,  even 
though  the  fee  to  the  street  may  be  in  adjacent 
property  owners  and  not  in  public — Kennedy  v. 
City  ot  Fargo,  169  N.  W.  424. 
«=>696  (N.D.)  Under  Comp.  Laws  1913,  I 
3818,  the  city  commissioners  of  the  city  of 
Fargo  have  the  power  to  compel  tiw  removal 
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o{  areaways  encroaching  upon  the  public  side- 
wallcs.— Kennedy  t.  City  of  Fargo,  16&  N.  W. 
424. 

®=>705(1)  (Iowa)  In  action  for  injuries  In 
street  collision,  assuming  that  neither  person 
was  driving  at  a  high  or  reckless  speed,  neither 
was  bound  to  stop  until  to  his  apprehension  as 
a  reasonable  man  he  ought  to  see  that  to  con- 
tinue was  to  incur  peril  of  collision. — Nelson  v. 
Hedin,  169  N.  W.  37. 

®=»705(2)  (Iowa)  Right  of  precedence  at 
street  crossing,  whether  by  law  or  by  custom, 
(  has  no  proper  application,  except  where  trav- 
^elers  or  vehicles  approach  crossing  so  nearly 
at  same  time  and  at  such  speed  that,  if  both 
proceed,  a  collision  is  reasonably  to  be  appre- 
hended.—Barnes  V.  Harnett,  169  N.  W.  365. 

If  a  traveler  in  a  vehicle  not  having  the  right 
of  way  comes  to  a  street  crossing  and  finds  no 
one  approaching  it  on  the  other  street  within 
such  distance  as  reasonably  to  indicate  danger 
of  collision,  he  is  under  no  obligation  to  stop 
and  wait,  but  may  proceed. — Id. 

Before  automobile  driver  approaching  street 
crossing  was  under  duty  to  refrain  from  crossing 
in  front  of  another  car  on  intersecting  street, 
which  had  right  of  way,  it  did  not  need  to  bo 
apparent  to  him  that  it  was  impossible  to  make 
crossing  in  safety. — Id. 

*=>705(2)  (Minn.)  Where  plaintiff  stepped 
from  a  sidewalk,  and  walked  directly  Into  or 
against  defendant's  automobile,  and  was  in- 
jured, in  the  daytime,  when  he  had  a  clear  view, 
and  where  it  did  not  appear  that  defendant 
knew  anything  about  plaintiff's  defective  sight, 
defendant  was  not  guilty  of  actionable  negli- 
gMice.— Provinsal  v.  Peterson,  169  N.  W.  481. 
€=»705(3)  (Mich.)  Drivers  Tipou  highways  are 
not  insurers  against  accidents  arising  from  neg- 
ligence of  children  or  their  parents. — Gardiner 
v.  Studebaker  Corp.,  169  N.  W.  828. 
^=3705(10)  (Iowa)  In  action  for  injuries  in 
street  collision,  the  doctrine  of  last  clear  chance 
has  no  place  unless  plaintiff  is  first  chargeable 
with  contributory  negligence. — Nelson  v.  Hedin, 
169  N.  W.  37. 

^=»705(10)  (Iowa)  Where  plaintiff  was  going 
west  and  defendant  was  going  south,  and  the 
right  side  of  defendant's  automobile  struck 
plaintiffs  front  right  hub  at  the  southeast  cor- 
ner of  the  street  intersection,  where  defendant 
was  changing  his  direction  to  the  east,  verdict 
was  properly  directed  for  defendant — Giese  v. 
KimbaU,  169  N.  W.  639. 

«S9705(10)  (Minn.)  The  personal  negligence  of 
a  passenger  in  an  automobile  driven  by  anoth- 
er, contributing  to  passenger's  injury  from 
defect  \n  street,  bars  his  recovery. — Kalland  v. 
City  of  Brainerd,  169  N.  W.  475. 
«=»705(11)  (Minn.)  In  action  for  personal  in- 
jury from  alleged  negligent  operation  of  an 
automobile,  evidence  that  it  was  running  at  an 
excessive  speed  was  immaterial,  where  its  speed 
had  nothing  to  do  with  the  accident,  as  plain- 
tiff  did  not  sec  it  approaching,  and  walked  di- 
rectly into  and  against  it.— Provinsal  v.  Peter- 
son, 1C9  N.  W.  481. 

®=»706(8)  (Iowa)  Automobile  collision  having 
occurred  at  point  where  plaintiff  was  on  wrong 
side  of  street,  burden  was  on  plaintiff  to  show 
that  his  presence  there  was  consistent  with  ordi- 
nary core.— Giese  v.  Kimball,  169  N.  W.  639. 
^=9706(3)  (Mich.)  Drivers  upon  highways  are 
not  insurers  against  accidents  arising  from  neg- 
ligenco  of  children  or  their  parents,  and  the 
mere  happening  of  such  an  accident  does  not 
establish  liability,  or  raise  a  presumption  tfaat 
the  driver  was  negligent.— Gardiner  v.  Stude- 
baker Corp.,  169  N.  W.  828. 
«=>706(5)  (Mich.)  That  the  automobile  collid- 
ing with  plaintiff's  wagon  and  horse  bore  defend- 
ant's license  number,  together  with  other  evi- 
dence, hcl4  sufficient  to  warrant  the  inference  of 
defendant's  ownersbip.— Wald  v.  Packard  Mo- 
torcar Co.,  169  JN.  W.  957. 


^39706(6)  (Iowa)  In  action  for  injuries  in  col- 
lision on  street  crossing,  the  question  of  negli- 
gence of  defendant  is  one  for  the  jury  from  all 
the  evidence.- Nelson  v.  Hedin,  168  N.  W.  37. 
<&=>706(6)  (Iowa)  In  action  for  damages  to  au- 
tomobile in  collision  with  another,  question  of 
defendant's  negligence  held  for  jury,  on  evi- 
dence justifying  finding  of  approach  to  cross- 
ing at  high  speed,  or  at  moderate  speed,  etc. — 
Barnes  v.  Barnett,  169  N.  W.  365. 
€=>706(6)  (Iowa)  In  an  action  for  damages 
caused  by  collision  between  automobiles,  wheth- 
er defendant  was  negligent  held  for  the  jury. — 
Seager  v.  Foster,  169  X.  W.  681. 
<8=9706(7)  (Iowa)  In  action  for  injuries  in  col- 
lision on  street  crossing,  the  question  of  con- 
tributory negligence  is  one  for  the  jury. — ^Nd- 
son  V.  Hedin,  169  N.  W.  37. 
$=>706(7)  (Iowa)  In  action  for  damages  to  au- 
tomobile in  collision  with  another,  question  of 
contributory  negligence  held  for  jury. — Barnes 
V.  Barnett,  169  N.  W.  365. 
<=9706(7)  (Iowa)  In  an  action  for  damages 
caused  by  collision  between  automobiles,  wheth- 
er plaintiff  was  negligent  held  for  the  jury. — 
Seager  v.  Poster,  169  N.  W.  681. 
«=»706(7)  (Mich.)  Where  plaintiff  testified 
that,  when  he  entered  upon  and  attempted  to 
cross  a  paved  street  35  feet  wide,  defendant's 
automobue,  approaohing  thereon,  was  more  than 
450  feet  away,  the  question  whether  plaintiff's 
negligence  contributed  to  the  collision  was  for 
the  jury.— Wald  v.  Packard  Motorcar  Co.,  169 
N.  W.  957. 

€=3706(7)  (Wis.)  Although  plaintiff,  riding  a 
bicycle  on  a  street,  had  unobstructed  view  of 
intersecting  avenue  in  time  to  avoid  colUsioD, 
and  knew  that  vehicles  on  the  avenue  had  rifht 
of  way,  where  defendant  driver  of  automobile, 
which  collided  with  plaintiff  •  at  intersection, 
was  at  time  of  collision  on  wrong  side  of  street 
and  avenue,  question  of  plaintiff's  negligence 
was  for  the  jury.— Dunkel  v.  Smith,  169  N.  W. 
567. 

i8=>706(8)  (Iowa)  Instruction  held  objectiona- 
ble, as  open  to  interpretation  as  stating  that  be- 
fore plaintiff,  automobile  driver,  was  under  duty 
to  refrain  from  crossing'  at  street  intersection 
in  front  of  defendant's  car,  which  had  right  of 
way,  it  must  have  been  apparent  it  was  impos- 
sible to  do  so  in  safety. — Barnes  v.  Barnett,  188 
N.  W.  365. 

ZH.  TOBTS. 

(A)  Bzerelse  o(  GoTcrnmental  and  Corpo* 
rate  Powers  In  G'emeral. 

^=3735  (Iowa)  A  city,  whose  officers  permit- 
ted a  Fourth  of  July  celebration,  which  includ- 
ed promiscuous  shooting  of  firecrackers,  no  ex- 
press permission  therefor  being  given,  is  not 
liable  for  injuries  received  by  a  minor,  who, 
while  sitting  on  the  sidewalk,  watching  the 
street  parade,  was  struck  in  the  eye  by  a  fire- 
cracker.—Remy  V.  City  of  Shenandoah,  169  N. 
W.  787. 

(C)    De(«cts  or   Obstrnottona  la   Streeta 
and  Other  Pabltc  'War*. 

®s>76l(l)  (N.D.)  The    city    is    not   liable    for 

damages  from  falling  on  steps  on  a  sidewalk 
aa  part  of  an  entrance  to  ft  building  used  as  a 
post  office,  though  they  are  out  of  repair,  and 
though  ice  may  have  accumulated  thereon.— 
Ellingson  v.  City  of  Leeds,  169  N.  W.  85. 
®=>777  (Iowa)  It  is  the  duty  of  a  city  to  keep 
sidewalks  open  to  public  travel  in  a  reasonably 
safe  condition,  but  it  is  not  negligence  for  a 
city  to  lay  a  hose  across  a  sidewalk,  so  as  to 
carry  water  from  a  hydrant  to  a  point  where 
concrete  was  being  mixed  for  the  paving  of  an- 
other street,  provided  the  manner  in  which  it 
was  done  was  not  negligent. — Cutshall  t.  City  of 
Keokuk,  169  N.  W.  877. 

®=a806(3)  (Iowa)  Plaintiff,  who  tripped  over  a 
hose  across  the  sidewalk,  laid  there  by  the  dty 
in  connection  with  street  repairing,  held  negli- 
gent, the  view  being  unobstructed,  even  though 


Digitized  by 


Google 


1026 


INDBX^DIGBST 


For  caM*  !>  DwJMs.  A  AmJMg.  K«r-Mo.Berlea  ft  Indexes  (ee  lunc  toffle  and  KST>MI71IBKB 


tNi^lCMBM 


a  traveler  may  assume  a  city  has  performed  its 
duty  in  keeping  the  sidewalk  safe. — Cutshall  v. 
City  of  Keokuk,  109  N.  W.  677. 
€s»807(3)  (Iowa)  A  pedestrian,  walking  along 
•  dark  street,  was  not  negligent  as  a  matter  of 
law  because  he  stepped  into  a  hole  adjacent  to 
a  sidewalk  without  intending  to  leave  the  side- 
walk.—Heam  V,  City  of  Waterloo,  169  N.  W. 
392. 

^=>8I7(1)  (Iowa)  A  traveler,  suing  for  injuries 
received  on  a  sidewalk,  has  the  burden  of  show- 
ing urgligence  of  the  city  and  freedom  from 
contributory  negligence.— Cutshall  v.  City  of 
Keokuk,  169  N.  W.  677. 

4=»8I7(3)  (Iowa)  A  traveler,  suing  for  injuries 
received  on  a  sidewalk,  has  the  burden  of  show- 
ing negligence  of  the  city  and  freedom  from 
contributory  negligence. — Cutshall  v.  City  of 
Keokuk,  169  N.  W.  677. 

«=>82 1  (16)  (Iowa)  Where  a  bole  adjacent  to  a 
Bidewall<  had  existed  for  two  weeks,  the  question 
whether  the  city  had  conatructive  notice  of  the 
dangerous  condition  was  for  the  jury.— Heam  t. 
City  of  Waterloo,  169  N.  W.  392. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  $=3719-834. 

NAMES. 

See  Elections,  $=>142;  Indictment  and  Infor- 
mation, ^=3101;  1>ade-Mark8  and  Trade- 
Names,  «=>93. 

NAVIGABLE  WATERS. 

Bee  Evidence,  «b>502. 


HI. 


BIFARIAM  AKD  LITTORAX 
RIGHTS. 


«=939(6)  (Minn.)  Evidence  held  to  justify  jury 
in  finding  that  negligence  of  defendant  boom 
company  caused  formation  of  an  immense  ice 
and  log  jam  in  Mississippi  river,  resulting  in 
overflow  and  damage  to  plaintiff's  farm.— I'laude 
v.  Mississippi  &  Bum  River  Boom  Co.,  169  N. 
W.  600. 

In  action  against  boom  company  for  negligence 
as  to  piers,  piling,  and  sheer  booms,  causing  an 
ice  and  log  jam,  resulting  in  overflow  and  dam- 
age to  plaintiff's  farm,  evidence  that  defendant's 
works  upon  river  had  changed  natural  conditions 
of  its  bed,  and  created  sand  bars  and  obstruc- 
tions therein,  was  admissible.— Id. 

Boom  company  was  liable  for  injury  to  soil 
of  plaintiff's  farm  by  its  removal  of  logs  carried 
on  plaintiff's  land  after  an  ice  and  log  jam, 
due  to  company's  negligence.— Id. 

NEGLIGENCE. 

See  Animals.  €=b95  :  Appeal  and  Error,  ^=> 
701.  910,  997,  1050.  1064;  BiUs  and  Notes, 
«=s»520;  Bridges,  <e=>37,  46;  Carriers,  <8s=> 
320;  Criminal  Law,  «=>1186;  Damages,  «=» 
1.32;  Death,  «=558:  Druggists.  «=j9,  10; 
Evidence,  <3=»150.  363,  557;  Highways,  «= 
197;  Judgment,  «=>386;  Landlord  and  Ten- 
ant, «s»166:  Master  and  Servant,  $=986- 
330;  Municipal  Corporations,  <S=>592,  705, 
7Wi,  7ffl5-821;  Navigable  Waters,  iS=>39; 
Party  Walls,   «=9l0;     Physicians    and    Sur- 

feons,  €=»14,  15,  18;  Kailroads,  «=>312- 
46;  Records.  €=39;  Street  Railroads,  «=» 
«=>90-117;  Trial,  ie=»63;  Witnesses,  «=» 
275,  276. 

m.  OOHTRIBirrORT  HEOUOEHOE. 

(A)  Persona  Inlared  in  General. 

€=>67  (Mich.)  Department  store  customer  visit- 
iug  store  to  examine  and  porchase  merchandise 

169  X.W.— 63 


has  the  right  to  rely  upon  the  safety  of  pas- 
sageways used  by  customers. — ^Wlne  v.  New- 
comb,  Endicott  &  C!o.,  169  N.  W,  832. 

(C)   Impnted  RcKltvenee. 

<3=»89(1)  (Minn.)  In  action  against  company  for 
negligently  furnishing  unfit  ether,  and  against 
two  physicians  for  negligently  administering  it 
to  plaintiff's  intestate,  the  negligence  of  the 
operating  surgeons  could  not  be  imputed  to 
patient,  so  as  to  relieve  company  whose  neg- 
ligence had  contributed  to  patient's  injury. — 
Moeblenbrock  v.  Parke,  Davis  &  Co.,  169  N. 
W.  541. 

In  action  against  company  for  negligently 
furnishing  unfit  ether,  and  against  two  physi- 
cians for  negligently  administering  it,  the  pa- 
tient as  to  the  company  was  not  engaged  in  a 
joint  enterprise  with  the  surgeons.— Id. 
®=>92  (Minn.)  The  negligence  of  the  driver  of 
an  automobile  hired  by  a  passenger,  who  nei- 
ther had  nor  assumed  control  of  ue  vehicle,  is 
not  imputed  to  him.— Kalland  v.  City  of  Brain- 
erd.  l@d  N.  W.  475. 

The  personal  negligence  of  the  passenger,  con- 
tributing to  his  injury,  bars  a  recovery:  but 
such  negligence  is  distinct  from  the  negligence 
of  another,  impnted  to  the  passenger  becanse  of 
agency  or  relationship. — Id. 
^»93(1)  (Mich.)  Where  an  automobile  passen- 
ger killed  in  a  collision  with  a  railroad  train 
was  a  minor  18  years  old,  the  negligence,  it 
any,  of  the  driver  of  the  car  could  not  be  Im- 
puted to  decedent. — Ommen  v.  Grand  Trunk 
Western  Ry.  Co.,  169  N.  W.  914. 

(D)   Ctnapmrmtive  NeKllsemoe. 

4=»I0I  (Minn.)  Where  injury  to  one  of  railroad 
bridge  crew  from  falling  or  being  thrown  from 
motorcar  negligently  driven  occurred  in  South 
Dakota,  where  the  statutory  docttine  of  com- 
parative ne|;ligence  obtains,  his  contributory 
negligence  did  not  bar  a  recovery  although  re- 
ducing the  amount. — Dunn  v.  Great  Northern 
Ry.  Co.,  169  N.  W.  602. 

<g=»IOI  (Wis.)  Laws  1907,  c.  596,  providing 
that  slight  want  of  ordinary  care  on  the  part 
of  a  traveler  will  not  bar  recovery  for  injuries 
occasioned  by  the  negligence  of  a  railroad  com- 
pany at  a  crossing,  is  within  the  province  of 
the  Legislature.— Gordon  v,  Illinois  Cent  R. 
Co.,  169  N.  W.  570. 

Under  Laws  1907,  e.  595,  as  amended  by 
Laws  1909,  c.  332,  by  Laws  1911,  c.  653,  and 
by  Laws  1915,  c.  437,  slight  want  of  ordinary 
care  does  not  bar  recovery  by  a  traveler  at 
a  crossing,  and  the  former  rigid  "look  and  lis- 
ten rule"  is  somewhat  relaxed  to  comply  with 
conduct  expected  of  the  great  mass  of  man- 
kind.—Id. 

rV.  ACTIONS. 
(O  TrInI,  Jndatment,  and  Rertew, 

<S=3 136(8)  (Mich.)  When  defendant's  servant 
admits  that  he  did  an  act  which  has  been  held 
negligent,  the  question  of  negligence  need  not 
be  submitted  to  the  jury.— Fischer  v.  Michigan 
Ry.  Co.,  160  N.  W.  819. 

<S=3l36(25)  (Mich.)  In  action  for  injuries  from 
falling  in  department  store  aisle,  where  defend- 
ant claimed  plaintiff  tripped  by  stepping  on  the 
skirt  of  her  dress,  evidence  had  to  raise  ques- 
tion of  fact  for  jury. — Wine  v.  Newcomb,  Endi- 
cott &  Co.,  169  N.  W.  832. 
$=>I36(26)  (Iowa)  Contributory  negligence  is 
for  the  jury  when  reasonable  minds  are  justified 
in  differing  on  whether  such  negligence  has  been 
disproved.— Devaney  v.  Omaha  &  C.  B.  St.  Ky. 
Co.,  169  N.  W.  381. 

<8=s>l36(31)  (Wis.)  Whether  a  traveler,  injured 
at  crossing  by  reason  of  collision  of  train  with 
his  automobile,  was  guilty  of  more  than  "slight 
want  of  ordinary  care,"  under  Laws  1915,  c. 
437,  held  for  the  jury.— Gordon  ▼.  Illinois  Cent. 
R.  Co.,  169  N.  W.  670. 


Digitized  by 


Google 


JI«SUbmm« 


169  NORTHWESTERN  REPORTER 


1026 


«=>  139(8)  (Mich.)  An  instruction  held  not  mis- 
leading nor  confusing,  oltlioagh  it  dealt  at 
lengtli  with  the  liability  of  several  defendants 
for  negligence,  and  although  another  instruction 
told  the  jury  that  one  <u  the  defendants  was 
guilty  of  negligence  as  a  matter  of  law. — Rath- 
bone  T.  Detroit  United  Ry.,  16»  N.  W.  884. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWSPAPERS. 

See  Libel  and  Slander,  «s97,  9,  48,  104;  Trial, 
<8=>120. 

NEW  TRIAL 

See  Appeal  and  Error,  <S=»110,  272,  301,  304, 
706,  732,  761,  839,  863,  867.  979,  1015,  1062, 
1172.  1177 ;  Bastards,  <8=973 ;  Criminal  Law, 
<8=»939-967,  1129,  1189;  Judgment,  <S=>407, 
459,  460,  461;    Pleading,  «=9245. 

H.   GROUNDS. 
(Cn   Rallass  and   Instrnatlona  at   Trial. 

4=933  (Mich.)  Refusing  plaintiffs  unopposed 
motion  for  new  trial  because  of  court's  striking 
out  of  its  own  motion,  in  the  midst  of  charge,  of 
papers  introduced  by  plaintiff  to  meet  conten- 
tion that  he  agreed  to  construction  of  dike  com- 
plained of  by  him,  heM  abuse  of  discretion. — 
Grans  t.  Valley  Land  Co.,  169  N.  W.  18. 

(F)  Terdtet  or  Findlnars  Contrarr  to  I<ai* 

or   BTidenco. 

4s>70  (NJD.)  Where  there  is  no-  substantial  evi- 
dence in  record  upon  which  a  verdict  for  party 
having  burden  of  proof  might  be  based,  verdict 
should  be  set  aside  upon  a  motion  for  a  new 
trial.— Anderson  v.  Phillips,  169  N.  W.  315. 
®=>70  (N.D.)  In  action  in  conversion  of  wheat 
on  which  plaintiff  claimed  a  seed  lien  under 
Comp.  Laws  1913,  fS  6861,  6852,  where  verdict 
for  defendant  was  supported  by  the  evidence, 
and  when  plaintiff  could  not  prove  that  wheat 
was  produced  from  seed  furnished  by  him,  a 
new  trial  was  nroperly  denied. — Stiehm  v.  Guth- 
rie Farmers'  Elevator  Co.,  169  N.  W.  318. 
(5=575(4)  (Iowa)  If  a  plaintiff  is  awarded  fair 
compensation  for  his  injuries,  a  new  trial  will 
not  be  granted  for  failure  to  award  him  exem- 
plary damages;  the  allowance  of  such  dam- 
ages being  discretionary.— Stridden  t.  -  Pearson 
Const  Co.,  169  N.  W.  628. 

(G)  Surprise,    Accident,    Inadvertence,    or 

Histalce. 

$=>89  (Minn.)  The  denial  of  a  motion  for  a 
new  trial  on  ground  of  accident  or  surprise 
did  not  show  an  abuse  of  judicial  discretion, 
where  a  litigant  merely  produced  proof  in  sup- 
port of  the  allegations  of  his  pleading. — Mis- 
zewski  V.  Baxter,  169  N.  W.  800. 

(H)  ITewIr    DIscoTered    Evidence. 

.4s»99  (Mich.)  A  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  is  not  re- 
garded with  favor;  'the  policy  of  the  law  being 
to  require  of  parties  care,  diligence,  and  vigi- 
lance in  securing  and  presenting  evidence. — 
Garazewski  v.  Wurm,  169  N.  W.  871. 
4=9 1 02(1)  (Mich.)  Plea  having  been  general  is- 
sue, with  notice  of  defense  of  consent  to  con- 
struction of  dike  complained  of  as  preventing 
drainage,  plaintiff's  failure  to  anticipate  and 
prepare  for  defense  of  high  water  in  lake  dur- 
ing the  time  was  not  inexcusable  lack  of  dili- 
gence, so  that  new  trial  should  have  been  grant- 
ed for  newly  discovered  evidence  of  government 
data.— Crane  v.  Valley  Land  Co.,  169  N.  W.  la 

.     m.   FROOEEDINOS  TO   FROOTJRE 
MEW   TRIAI.. 

4=»I09  (Iowa)  While  application  for  new  trial 
should  be  made  by  petition,  rather  than  motion, 


where  motion  contains  saffident  aHegations  to 
constitute  a  petition,  it  will  not  be  held  that 
trial  court  shoald  have  ignored  substance,  or 
that  it  was  bound  by  name  applied  to  the  appli- 
cation.—Hess  V.  Hess,  169  N.  W.  IIL 
$=>  i  1 6(2)  (Iowa)  Although  decision  was  an- 
nounced and  entry,  "Court  finds  for  the  plain- 
tiff ••  •  (see  decree),"  etfi.,  made  on  cal- 
endar November  3d,  and  such  calendar  entry 
copied  into  district  court  record  by  the  clerk, 
where  enrolled  decree,  purporting  on  its  face 
to  have  been  made  November  3d,  was  not  filed 
until  November  10th,  the  record  of  such  en- 
rolled decree  was  the  "final  judgment,"  and 
motion  for  new  trial,  filed  November  11th,  was 
filed  within  three  days  after  entry  of  decree. 
—Hess  V.  Hess,  169  N.  W.  111. 
4s>ll7(l)  (Iowa)  Application  for  new  trial  on 
the  ground  of  newly  discovered  evidence  could 
have  been  made  at  any  time  within  one  year 
after  entry  of  decree.— Hess  t.  Hess,  169  N. 
W.  111. 

«=>il8  (Mich.)  Where  testimony  had  actually 
been  furnished  by  clerk  three  or  four  weelu 
prior  to  expiration  of  SO-day  limit  previously 
granted  to  move  for  new  trial,  court  did  not 
have  jurisdiction  three  or  four  months  after  the 
testimony  was  furnished  to  grant  an  extension 
of  time.— Gamble  v.  Oceana  Circuit  Judge,  168 
N.    W.   954. 

«=3 140(3)  (Minn,)  In  a  motion  for  a  new  trial 
on  ground  of  newly  discovered  evidence,  evi- 
dence held  to  warrant  trial  court's  finding  of 
a  want  of  due  diligence  in  securing  the  alleged 
newly  discovered  evidence. — ^Bfissewski  v.  £Uix- 
ter,  169  N.  W.  800. 

e=>l55  (Wis.)  Under  St  1917,  |  2878,  con- 
structive denial  of  plaintiff's  motion  for  new 
trial,  resulting  from  failure  to  decide  it  with- 
in 60  days  after  verdict,  became  order  denying 
motion,  of  like  effect  as  formal  order  of  de- 
nial.—Notbohm  V.  Pallange,  169  N.  W.  557. 

If  60  days  limited  for  decision  on  motion  for 
new  trial,  by  St  1017,  i  2878«  expired  without 
extension  of  time  by  order;  and  without  waiv- 
er, there  was  no  jurisdiction  to  grant  plaintilTB 
motion  and  trial  court,  though  having  formally 
granted  motion,  has  no  jurisdiction  to  proceed 
with  new  trial,  but  only  to  judgment. — Id. 

IV.  PRO0EEDIITO8   AT   HEW   TRIATn 

9=>I7I  (Minn.)  In  a  suit  by  a  lessee  to  recov- 
er an  amount  deposited  with  the  lessor,  the 
trial  court,  after  a  new  trial  had  been  granted 
to  plaintiff,  did  not  err  in  allowing  him  to 
amend  his  complaint  to  state  a  cause  of  ac- 
tion for  money  had  and  received,  as  that  mere- 
ly shifted  the  theory  of  pleading  and  was  with- 
in exercise  of  a  proper  judicial  discretion. — 
Ditkof  ▼.  lifschits,  IW  N;  W.  483. 

NON-PARTISAN  JUDICIARY  ACT. 

See  Elections,  «=3l41,  142. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See  Animals,  4=395;  Appeal  and  Error,  ^=> 
184,  187,  370,  414.  807;  Appearance,  «=324: 
Banks  and  Banaing,  4=9116;  Bills  and 
Notes,  4=>327.  337,  339;  Bridges,  «s>87: 
Cancellation  of  Instrument^  4=>46:  Corpo- 
rations, 4=9311,  312,  429,  668;  Elections,  4=9 
142;  Electricity,  4=99;  Evidence,  <&=>448; 
Injunction,  «3»115,  221;  Insuanee,  «=*96, 
f»2,  eSSr.  756,  812;  Judgment.  <&=>25,  622; 
Landlord  and  Tenant,  ^939,  96,  13^  180; 
Lis  Pendens,  4=922;  Master  and  Servant, 
4=9418;  Municipal  Corpontloiis,  4=9290, 
293,  294,  821;  Principal  and  Agent,  «s9ia0. 
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181 ;  Prinoipal  and  Surety,  «=3ll6 ;  Process, 
<&=>153;  RaUroads,  <S=»312;  States,  «=>30; 
Taxation,  «=>60e.  703,  704,  705,  706,  707, 
722;  Vendor  and  Purchaser,  <S=9232,  244; 
WaiehottBemen,  ®=>2S. 

NOVATION. 

4s»l  (Wis.)  Since  defendant,  purchaser  of 
stock  from  plaintiff,  former  owner,  never  agreed 
to  pay  the  amount  of  plaintiff's  indebtedness 
to  the  corporation,  neither  the  corporation  nor 
its  trustee  in  bankruptcy  can  make  any  claim 
against  defendant  for  such  indebtedness,  and 
titere  could  be  no  novation,  there  being  no  dis- 
charge of  seller's  liability,  because  of  a  lack 
of  consideration  and  want  of  power  of  corporate 
officers  to  give  awar  corporate  assets.— Miley 
Y.  Heaney,  169  N.  W.  64. 

NUISANCE. 

See  Criminal  Law,  ^3>404,  1169;    Highways, 
®=>159.;    Intoxicating  Liouora,  4=>242;    Mo- 
.  nicipal  Corporations,  €=9623. 

Z.    PBIVAT£  irUISAlTOES. 
(O  Abatement   and  Injanetloa. 

9s>3l  (Minn.)  Whe^  defendants  were  attempt- 
ing to  erect  a  private  garage  in  direct  violation 
of  their  permit,  that  of  itself  was  sufficient  to 
warrant  a  temporary  injunction,  until  the  issues 
involved  in  the  action  should  be  tried. — Trauer- 
nidit  V.  Richter,  168  N.  W.  701. 

OBSTRUCTING  JUSTICE. 

See  Oonrts,  ^ssSO;  iBdictmcnt  and  Informa- 
tion, «s»110. 

^=>7  (Iowa)  Person  unlawfully  arrested  with- 
out warrant  by  officer,  when  not  actually  en- 
gat^ed  in  public  offense  in  officer's  presence,  may 
resist  with  such  force  as  appears  to  him,  acting 
as  ordinarily  prudent  man,  to  be  reasonably 
necessary.— State  v.  Small,  169  N.  W.  116. 

OCCUPATIONAL  DISEASE. 

See  Master  and  Servant,  4=396. 

OFFICERS. 

See  Attorney  General ;  Corporations,  4=3314, 
404;  Counties,  ©=329,  196;  Court  Commis- 
sioners; Criminal  Law,  €=31159;  District 
and  Prosecuting  Attorneys;  Elections,  €=> 
258 ;  Evidence,  iS=383 ;  Health,  <S=37 ;  Judg- 
es; Justices  of  the  Peace;  Libel  and  Slan- 
der, €=>48;  Mandamus,  €=33;  Municipal 
Corporations,  €=343,  601,  696 ;  Physicians 
and  Surgeons,  ^=34,  6;  Beceivers;  Schools 
and  School  I>istrict8,  €=333 ;  Sheriffs  and 
Constables. 

X.  APPOnrrMxarx.     QUAriFicATKur, 

AND  TEN1TRE. 

(V)  Ter»  At  Ofllce,  Vacandea,  and   Bold- 
iBiT  Over. 

€=355(2)  (Wis.)  Acceptance  by  circuit  court 
commissioner  of  the  office  of  United  States  com- 
missioner operated  to  vacate  ipso  facto  his  office 
of  circuit  court  commissioner,  under  Const,  art. 
13,  I  3,  providhig  that  no  person  holding  office 
of  profit  or  trust  under  the  United  States  shall 
be  eligible  to  any  office  of  trust,  profit,  or  honor 
in  this  state ;  such  office  being,  in  view  of  U.  S. 
Comp.  St.  1016,  {  1333,  an  office  of  profit  and 
trust  under  the  United  States.— State  v.  Turner, 
169  N.  W.  304. 

Where  office  of  circuit  court  commissioner  be- 
came vacant,  because  of  acceptance  by  incum- 
bent of  I'nUed  States  office  no  proceedings  were 
necessary  to  declare  the  office  vacant.— -Id. 


n.   TITX.E  TO  AND  FOSSSSSIOIT  OF 
OFFICE. 

€=389  (Minn.)  Indictment  under  Gen.  St.  1913, 
§  8042,  charging  that  defendant,  who  had  been 
treasurer  of  school  district,  willfully  and  un- 
lawfully refused  to  surrender  "divers  papers 
and  books  appertaining  to  his  said  office  upon 
demand  of  bis  lawful  successor,  was  insufficient, 
as  such  description  was  too  general  to  support 
a  conviction.— State  ▼.  Cook,  169  N.  W.  599. 

PARDON. 

See  Criminal  Law,  €=>364,  869. 

PARENT  AND  CHILD. 

See  CoBtracts,  €=»61;  Deeds,  «»211;  Di- 
vorce, €=>294.  309;  Executors  and  Adiminis- 
trators,  €=3539;  False  Pretenses,  ®=>42,  44, 
48;  Habeas  Corpus,  €=386;  Husband  and 
Wife.  €=3171,  325,  333;  Infants;  Marriage, 
^s>68;  Schools  and  School  Districts,.  €=» 
159%;   Trial,  €=»261,  296;   Trusts,  «=5>104. 

PARLIAMENTARY  LAW. 

See  Schools  and  School  IMstricts,  €=3ll2. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  apd  Eirror. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  specific  topics. 

H.  DEFENDANTS. 
(B)  Joinder. 

€=327  (Mich.)  In  action  by  plaintiff  vendees 
against  vendor  and  its  selling  agent  and  defend- 
ant village  for  damages  to  property  purchased 
due  to  flooding  of  basement  with  sewerage,  held, 
that  declaration  in  three  counts  amounted  to  a 
Joinder  of  parties  severally  liable,  contrary  to 
Judicature  Act,  c.  8,  8  1.— Otto  t.  Village  of 
Highland  Park,  169  N.  W.  904. 

m.  NEW  PARTIES  AND  CHANGE  Of 
PARTIES. 

€=>40(4)  (Iowa)  The  mere  fact  that  the  party 
for  or  against  whom  the  judgment  may  go  may 
become  more  or  less  able  to  satisfy  some  obliga- 
tions will  not  entitle  creditor  to  intervene. — 
Heard  v.  Freiden.  169  N.  W.  245. 
$=>42  (Iowa)  Where  intervener's  petition  yna 
stricken  after  parties  bad  waived  right  to  ob- 
ject to  time  of  filing,  and  had  agreed  that  peti- 
tion might  be  filed  June  25th,  and  where  the 
amended  and  substituted  petition  was  filed 
July  16th,  six  days  after  defendants  had  filed 
amendments  to  their  answer,  and  there  had 
been  no  effort  to  bring  cause  on  for  hearing 
prior  thereto,  the  parties  had  acquiesced  in  any 
delay,  under  Code,  §  3595,  in  filing  of  inter- 
veners petition.— Reard  v.  Freiden,  169  N.  W. 
245. 

PARTITION. 

See  Bastords,  €a»6.     ■ 

n.  ACTIONS  FOB  PARTITION. 
(B)  Proeeedlnve   and  Relief. 

€=>ll>4ri)  (Iowa)  The  highest  bid  at  a  partition 

sale  is  m  a  legal  sense  an  offer  and  continues 
as  such  until  approval  by  court. — ^Harney  v. 
Crowley,  169  N.  W.  370. 
€=3 1 06  (Iowa)  The  approval  of  the  highest  bid 
at  partition  safe  is  largely  discretionary  with 
court.— Harney  v.  Crowley,  169  N.  W.  370. 

Approval  of  highest  bid  at  partition  sale  of 
218-acre  farm,  where  financially  responsible 
party  increased  bid  at  hearing  before  court, 
offering  more  than  ?4,000,  in  excess  of  hlthest 
Ud  at  sale,  was  an  abuse  of  discretion.— Id. 
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PARTNERSHIP. 

See  Contracts,  ^=>116;   Executors  and  Admin- 
istrators, $=:>93 ;    Judgment,  €=9728. 

nX.  MITTUAI.  BIGHTS.  DITTIES.  AND 

IiIABXI.ITIl»  OF   PARTNERS. 

(B)   Indlvldnal   Transactlona. 

«=>98  (S.D.)  Assuming  that  plaintiff  and  de- 
fcndftnt  individually  bought  territorial  rights, 
each  to  pay  one-half  of  the  price,  that  plaintiff 
paid  cash,  and  that  defendant  gave  his  check 
on  which  a  credit  was  allowed,  and  that  they 
then  formed  a  partnership,  it  was  defendant's 
duty  to  disclose  to  plaintiff  all  the  facts  with 
regard  to  credit— Barnes  v.  Olark,  168  N.  W. 
527. 

(O  Aetloas    Between   Partaem. 

$=>I08  (S.D.)  Generally  an  action  at  law  by 
one  partner  against  his  copartner  will  not  lie 
on  claim  growing  out  of  partnership  transac- 
tions, until  business  is  wound  up  and  account 
finally  settled.— Macfadden  v.  Jenkins,  168  N. 
W.  151. 

V.  RETIREBCEirr  AND  ADMISSION 
OF  PARTNERS. 

«=s>229  (N.D.)  "Good  will"  of  partnership  busi- 
ness, etc.,  includes  the  established  business, 
patronage,  or  clientage,  and  all  advantages  ac- 
cruing; therefrom,  whether  connected  with  the 
premises,  name,  or  other  matter.— Macfadden 

V.  Jenkins,  160  N.  W.  151. 

VI.  DEATH  OF  PARTNER,  AND  STTR- 

VIVZNO  PARTNERS. 

9=»249  (N.D.)  Where  one  of  partners,  after 
dissolution  by  mutual  consent,  continued  busi- 
ness and  attempted  to  liquidate  the  partnership, 
but  died  before  completing  liquidation,  the 
equitable  title  to  all  partnership  property 
vested,  under  Comp.  Laws  1913,  §  6425,  in 
surviving  partner  in  trust  for  purpose  of 
liquidation,  and  heirs  or  representatives  of 
decedent  are  entitled  to  any  balance  after 
satisfaction  of  partnership  liabilities.- Macfad- 
den V.  Jenkins,  169  N.  W.  151. 

The  administrator  of  a  deceased  partner  who 
had  carried  on  business  after  dissolution  com- 
menced and  the  surviving  partner  were  not 
tenants  in  common,  in  view  of  Comp.  Laws 
1913,  {  6425,  vesting  partnership  property  in 
surviving  partner  in  trust  for  liquidation. — Id. 

Vn.  DISSOLUTION,   SETTLEMENT, 

AND   ACCOUNTINO. 

>D)  Actions  for  Dlaaolntion  and  Aceonvt- 

inv- 

4=3336(3)  (S.D.)  In  action  for  partnership  ac- 
counting, evidence  held  to  show  that  parties 
entered  into  partnership  before  they  purchased 
territorial  rights  for  the  partnership,  each  Riv- 
ing his  check  for  one-half  the  price,  and  before 
defendant  was  allowed  a  cre;lit,  on  Ills  check, 
so' that  plaintiff  was  entitled  to  an  allowance 
of  one-half  such  credit. — Barnes  v.  Clark,  169 
N.  W.  527. 

PARTY  WALLS. 

See  Master  and  Servant,  €=>316. 

®s>IO  (Iowa)  Whether  collapse  of  plaintiffs' 
building  was  occasioned  by  negligence  of  defend- 
ants in  wrecking  adjoining  building  and  in  ex- 
cavating soil  adjacent  to  party  wall,  held  for 
jury.— Wright  v.  Goldheim,  109  N.  W.  343. 

Whether  defendants'  failure  to  exercise  rea- 
sonable care  in  replacing  foundation  of  party 
wall  was  proximate  cause  of  collapse  of  wall, 
and  80  of  collapse  of  plaintiffs'  building,  held 
tor  jury.— Id. 

In  action  for  collapse  of  plaintiffs'  building, 
when  party  wall  owned  by  tiiem  and  defendant 
collapsed  when  its  foundation  was  being  replac- 
ed by  defendants'  agents,  charge  held  sufficiently 


favorable  to  defendant,  affording  bla  no  ground 
of  complaint. — Id. 

PATENTS, 

See  Evidence,  «s>400;  Partnership,  ^s>9S, 
386. 

V.   REQUISITES  AND  VALIDITT  OF 
LETTERS  PATENT. 

®=3l2B  (Iowa)  The  purchaser  of  patent  rights 
under  a  contract  to  pay  royalties  cannot  de- 
fend in  a  suit  therefor  on  the  ground  that  the 
patent  is  invalid,  since  a  binding  contract  to 
pay  royalties  may  be  based  even  on  an  un- 
patented device.— Hanson  v.  Hall  Mfg.  Co.,  169 
N.  W.  471. 

In  a  suit  for  royalties  brought  by  a  patentee 
on  a  contract  conveying  his  rights  to  defend- 
ant, it  is  not  competent  for  defendant  to  im- 
peach the  validity  of  the  patent.— Id. 

X.  TITUB,  OONVETANCES,  AND  CON- 
TRACTS. 
(O)  Ueenaea  and  Contraets. 

4=»2I8(1)  (Iowa)  Where  a  contract  to  pay 
royalty  to  a  patentee  who  had  assigned  his 
rights  under  the  patent,  valid  when  executed, 
was  amended  so  as  to  include  a  patent  on  an 
improvement  purchased  by  the  original  pat- 
entee, such  amendment  did  not  deprive  the 
patentee  of  his  rights  to  recover  royalty  un- 
der the  contract  as  originally  made.— Hanson 
V.  Hall  Mfg.  Co.,  169  N.  W.  471. 
€s>2l8(6)  (Iowa)  A  contract  for  payment  of 
royalties  to  a  patentee  of  steel  wagon  tongues, 
providing  for  a  royalty  of  10  per  cent,  of  all 
sales  until  such  sales  amount  to  ^JOOO,  7^ 
per  cent,  on  all  sales  in  excess  of  Fo,000  up  to 
$10,000,  5  per  cent,  on  sales  exceeding  $10,000, 
held  to  contemplate  a  royalty  of  6  per  cent, 
only  when  the  quantity  of  production  reached 
HOflOO  and  over.— Hanson  v.  Hall  Mfg.  Co., 
168  N.  W.  471. 

PAUPERS. 

See  CrimiiMl  Law,  4s>641. 

PAYMENT. 

See  Account,  €=>1,  18;  Appeal  and  Error,  «=» 
781,  1152,  1188:  Assignments  for  Benefit  of 
Creditors,  4=s»Sl ;  Attorney  and  Client,  ^s> 
152, 166;  Bills  and  Notes,  «=»428;  Carriers, 
«s>32,  184;  Charities,  «=>45;  Contracts. 
«ss>79;  Corporations,  «=382,  121;  Deeds. 
4=»15;  Election  of  Remedies,  4s>3;  Gifts. 
«s»41;  Guaranty,  9=s35;  Husband  and  Wife. 
«=»85, 171 ;  Insurance,  <8=»141. 186, 222, 243. 
349,  372,  375,  388,  392.  578,  646,  645  V^.  665. 
668,  755;  Judgment,  «=>1W;  Landlord  and 
Tenant,  «=3205;  Life  Estates,  «=3l3 ;  Mas- 
ter and  Servant,  4=9385,  387:  Mortgages, 
®=3319;  Perpetuities.  ®=>4;  Public  Lands, 
<S=>35;  Sales,  ©=>475;  Subrogation;  Taxa- 
tion, 4=3826;  Vendor  and  Purchaser,  4=» 
18,  101,  186,  341. 

I.  REQUISITES  AND  S  UFFUUBNOT. 

4s»l6(l)  (N.D.)  Where  debtor  gives  his  cred- 
itor a  note  to  take  the  place  of  a  past-dne  note. 
which  it  was  agreed  snonld  be  redelivered  to 
the  debtor,  it  does  not  follow  that  the  parties 
regarded  the  debt  for  which  the  first  note  was 
given  as  paid.— Anderson  v.  Kain,  lO  N.  W. 
501. 

n.  APPLICATION. 

4=>38(1)  (N.D.)  A  debtor  has  in  the  first  in- 
stance the  legal  right  to  direct  upon  what 
debt,  note,  or  obligation  the  amount  of  his 
checks  should  be  applied.— Herold  v.  Hill,  169 
N.  W.  592. 

V.  RECOVERY   OF  PATBCENTS. 

4=>89(5)  (Wis.)  In  action  against  one  pretend- 
ing to  be  a  physician  for  moneys  paid  under 
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fabe  Npreeentations  as  to  efficacy  of  treatment, 
evidence  held  to  sustain  finding  ttiat  defendant 
held  liimself  out  aa  a  doctor. — ^Boesler  v.  Sbastrl, 
lee  N.  W.  282. 

In  action  for  moneys  paid  to  one  pretending  to 
be  a  physician  under  false  representations  as  to 
effect  of  treatment,  plaintiff  should  have  been 
permitted  to  ahow  by  other  doctors  that  the 
treatment  was  injurious,  and  not  beneficial,  ttS 
represented  by  the  defendant,  though  defendant 
admitted  that  no  benefit  resulted. — Id. 
®s>89(6)  (Wis.)  In  an  action  to  recover  money 
paid  one  pretending  to  be  a  physician,  on  the 
ground  of  fraudulent  representations  as  to  the 
efficacy  of  treatment,  evidence  held  to  present 
jury  question  on  the  issue  of  fraud.— Roesler  v. 
Shastri,  168  N.  W.  282. 

PENALTIES. 

See  Master  and  Servant,  9=9417. 

PENSIONS. 

See  Schools  and  School  Districts,  4a»148. 

PERPETUITIES. 

«s>4(12)  (Iowa)  Where  will  directed  execu- 
tor to  pay  one-fourth  of  net  income  to  four 
named  grandchildren  for  life,  and  then  to  pay 
the  child  or  children  of  each,  one-fourth  of  the 
estate  and  codicil  provided  that  each  grandchild 
should  have  one-fourth  of  the  net  income  for 
life,  and  then  the  great-grandchildren  should 
take,  there  was  no  perpetuity,  but  merely^  a 
vesting  subject  to  dcaeasancc  it  the  beneficia- 
ries should  die  before  the  time  at  which  the 
executor  was  directed  to  pay  over. — Woodard 
V.  Woodard,  100  N.  W.  484. 

Where  codicil  to  will  granting  estate  for  life 
to  grandchildren  postponed  enjoyment  and  di- 
rected the  executor  not  to  pay  over  the  share 
to  any  devisee  not  of  age,  it  was  not  invalid 
under  the  rule  against  perpetuities;  the  pos- 
session and  not  the  vesting  being  postponed. 
—Id. 

€s»4_(22)  (Iowa)  Assumiii^  will  and  codicil 
permitted  a  possibility  of  the  vesting  being 
postponed  beyond  the  period  valid  under  the 
rule  against  perpetuities,  the  will  would  be 
invalid  only  as  to  the  particular  heir  whose  in- 
terest was  so  postponed,  and  would  be  valid 
as  to  all  the  others.— Woodard  v.  Woodard,  1(J9 
N.  W.  464. 

«=»6(3)  (Mich.)  Where  a  will  devised  a  life 
estate  to  a  daughter,  the  property  at  her  death 
to  be  equally  divided  between  two  remaining 
daughters,  with  remainder  over,  the  devise  will 
not  be  construed  as  three  life  estates,  violative 
of  Comp.  Laws  1915,  |l  11632,  11533,  since  the 
rstate  given  to  the  two  daughters  constituted  one 
life  estate.— Woolfitt  v.  Preston,  160  N.  W.  888. 

PEST  HOUSES. 

See  Health,  «=923. 

PHOTOGRAPHS. 

See  insurance,   4=:>648. 

.  PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error.  <g=>1048,  1050;  Con- 
tracts. e=»116;  Counties.  «=»204;  Damages, 
<8=>166;  Druggists,  «=a9,  10;  EstoppeJ, 
€=93;  Evidence.  '&=»150.  ««?,  606,  52a  555, 
fioT;  Ilonlth,  ®=>7:  Injunction,  ®=»61 ;  Man- 
damus. 4=»164;  Master  and  Servant,  e=» 
385;  Payment.  <8=»8»;  Pleading,  «=>67 ; 
Trial,  «=>53;    Witnesses,  «s»275,  276. 

«=>4  (Mich.)  Under  Pub.  Acts  1907,  No.  338, 
as  amended  by  Pub.  Acts  1913,  No.  338,  the 
state  board  of  dental  examiners  has  power  to 
malce  reasonable  rules  and  regulations  in  re- 
gard to  the  examination  of  an  applicant  for  a 
license  to  practice  dentistry  within  the  atate.— 


Tbiedemann  v.  Michigan  State  Board  of  Den. 
tal  Examiners,  169  N.  W.  934. 

«=95{2)  (Mich.)  Rules  of  state  board  of  dental 
examiners  requiring  applicants  for  admission  to 
practice  dentistry  to  secure  a  general  average 
of  76  per  cent  in  examination,  and  stating  that 
in  practical  operative,  and  in  practical  pros- 
thetic and  crown  woric,  if  the  applicant  falls 
below  75  per  cent,  he  shall  fail  to  pass,  but  may 
be  re-examined  at  the  next  examination,  are 
reasonable. — Tbiedemann  v.  Michigan  State 
Board  of  Dental  Examiners,  169  N.  W.  034. 
€=35(4)  (Iowa)  A  proper  certificate  issued  pur- 
suant to  Code,  {  2576,  and  conferring  upon  one 
"the  right  to  practice  medicine  and  surgery,"  is 
conclusive  evidence  of  such  right. — Rowe  V. 
Toon,  169  N.  W.  38. 

9=>I4(2)  (Iowa)  In  calling  a  physician  one  is 
presiimed  to  elect  that  the  treatment  shall  be 
according  to  the  school  to  which  the  physician 
belongs,  and  his  care  cannot  be  measured  by 
the  sort  of  treatment  a  physician  of  another 
school  would  have  given. — ^an  Sickle  v.  Doo- 
littie.  169  N.  W.  141. 

<=s»l4(2)  (Wis.)  Physicians  arc  not  compelled 
to  choose  at  their  peril  between  two  accepted 
methods  of  treatment. — De  Brnine  v.  Voskuil, 
169  N.  W.  288. 

4=9 14(3)  (Wis.)  A  physician  Is  not  an  insurer 
or  guarantor  of  a  cure,  and  the  fact  of  a  bad  re- 
sult does  not  alone  charge  a  physician  with  neg- 
ligence.—De  Bruine  v.  Voskuil,  160  N.  W.  28S. 
®=s|4(4)  (Wis.)  A  physician  must  exercise  such 
care  as  physicians  of  ordinary  knowledge  and 
skill  of  the  same  school  of  medicine  practicing 
in  the  same  vicinity  would  exerdse  under  the 
same  or  similar  circumstances. — De  Bruine  v. 
Voskuil.  169  N.  W.  288. 

<S=>I5  (Wis.)  In  action  for  malpractice  in  set- 
ting fractur^  limb,  failure  to  examine  the  bone 
by  X-ray  during  treatment  held  not  negligent; 
DO  X-ray  apparatus  or  suitable  electrical  cur- 
rent being  available.— De  Bruine  v.  Voskuil,  169 
N.  W.  288. 

®=>I8(7)  (Iowa)  In  action  for  physician's  al- 
leged malpractice  in  failing  to  administer  the 
proper  medicine  or  give  proper  care,  the  fact 
that  he  did  not  attend  the  child  regularly, 
though  not  alone  sufficient  to  sustain  recovery, 
could  be  considered  on  the  issue  of  physician's 
negligence.- Van  Sickle  v.  Doolittle,  169  N.  W. 
141. 

«=»I8(7)  (Wis.)  In  action  for  malpractice  in 
faulty  setting  of  fractured  limb,  a  physician's 
testimony  that  he  would  have  treated  the  frac- 
ture in  some  other  way  was  incompetent. — ^De 
Bruine  v.  Voskuil,  169  N.  W.  288. 
®=>I8(8)  (Wis.)  In  action  against  physician  for 
malpractice  in  so  setting  bones  of  limb  that  they 
did  not  unite,  evidence  Ac7d  insufficient  to  show 
that  the  failure  to  unite  resulted  from  defend- 
ant's negligence.— De  Bruine  v.  Voskuil,  169  N. 
W.  288. 

PLEADING. 

See  Estoppel,  «=»8. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal   and  Error. 

n.   PE0I.ABATION.    OOMFUONT.   FE. 
TITION.  OR  STATEMENT. 

4s>67  (Iowa)  In  suit  to  enioin  defendant  phy- 
sician and  surgeon  from  practicing  in  a  certain 
county  in  violation  of  contract,  where  the  con- 
tract upon  which  suit  was  based  was  not  unrea- 
sonable on  its  face,  plaintiff  was  not  required 
to  negative  possible  conditions  rendering  it 
void  or  voidable.— Rowe  v.  Toon,  109  N.  W.  88. 

V.  DEMV&BEB   OK  BXOBPTIOIf. 

9=s>2l4(2)  (Iowa)  A  demurrer  admits  all  well- 
pleaded  all^ations  of  petition  <tt  intervention.' 
-Heard  v.  Freiden,  168  N.  W.  245. 
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VI.  AMENDED  AKD  SUPPI.E1CENTAI. 
PUBADINOS  AND  REPI.EADER. 

^=»245(1)  (Iowa)  In  an  action  to  set  aside  a 
judgment  and  for  a  new  trial,  an  amendment 
specifically  alleging  defenses  permitted  imder 
Code,  f  4095,  was  timely,  when  made  prior  to 
trial,  in  the  absence  of  showing  of  prejudice, — 
Tiarson  v.  Ainsworth,  169  N.  W.  462. 

XI.  MOTIONS. 

<S=»367(3)  (Iowa)  In  view  of  Code  Supplement- 
al Supp.  1915,  H  2538W,  2538wl,  2538w3, 
253Sw5,  seram  furnished  by  plaintiff's  assignor 
was  presumptively  not  defective,  and  in  action 
tp  recover  for  services  and  serum  court  did  not 
err  in  denying  defendant's  motion  to  malce  more 
specific  as  to  whether  serum  was  of  standard 
potency.— Molyneux  &  Maher  v.  Julias,  169  N. 
W.  131. 

Xni.  DEFECTS    AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGMENT. 

4=9428(2)  (Iowa)  A  general  allegation,  not  duly 
objected  to,  wUl  warrant  equally  general  proof. 
-Olosz  V.  Closz,  169  N.  W.  183. 

PLEDGES. 

See  Banks  and  Banlting,  ®=9ll6;  Cancellation 
of  Instruments,  ®=>45:  Corporations,  ®=» 
117;    Insurance,  «=>222. 

POLICE  POWER. 

8«e   Municipal   Oorporationa,   iSs>692-625. 

POST  OFFICE. 

See  Judgment,  ®=3538:  Municipal  Corpora- 
tions, «=»76l;    Taxation,  <Ss9706. 

POWERS. 

See  life  Estates,  <8=>6;    Wills,  «=»616. 

n.  0ONSTR17GTION  AND  EXEOITTION. 

4s»43  (Iowa)  A  devise  to  testator's  wife  to 
have,  hold,  and  control  unless  she  remarry, 
when  she  should  take  one-third,  residue  to  tes- 
tator's children,  followed  by  a  codicil  granting 
wife  full  power  to  convey,  grants  a  fee  con- 
ditional; the  condition  bein^  suspended  in  fa- 
vor of  a  purchaser  on  exercise  of  the  power. — 
Vaughn  v.  Converse,  169  N.  W.  144. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREGNANCY. 

See  Marriage,  4=»58,  62. 

PRESCRIPTION. 

See  Adverse  Possession ;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Appeal  and  Error,  ®=>999;  Attorney  and 
Client;  Banks  and  Banking,  €=9117,  156; 
Brokers;  Cancellation  of  Instruments^  <SP=> 
87;  Corporations.  «=3665,  668;  Criminal 
Law,  «=»460;  Evidence,  €=»244,  423;  False 
Pretenses,  <g=»26,  49;  Brands,  Statute  of, 
<S=56;  Insurance,  <&=>8S,  87,  88,  95,  141, 
186,  373,  375,  388,  627,  664,  665,  719;  Mas- 
ter and  Servant,  4=343,  316;  Negligence, 
«=s>92;  Party  Walls,  «=>10;  Principal  and 
Surety,  4=>57;  Receiving  Stolen  Goods,  ®=> 
8;  Trial,  <8=»388;  Vendor  and  Purchaser, 
«=a>3S;  Venue,  «=>46. 

I.  THE  RELATION. 

(A)   Creation   atnd  Bxlstemee. 

4=>9  (N.D.)  Ordinarily  an  executory  contract 
to  act  as  agent  is  not  binding  on  either  par- 


ty, unless  based  on  snflScient  consideration.— 
Odegard  ▼.  Haugland,  169  N.  W.  170. 
<8=»I4(3)  (N.D.)  One  agreeing  with  chattel 
mortgagdr  to  purchase  at  for^losare  sale  and 
to  allow  owner  to  repay  purchase  price  was 
owner's  agent — (Megard  v.  Haugland,  169  N. 
W.  170. 

4=>>2(>(1)  (N.D.)  In  action  for  breach  of  contract 
to  purchase  at  ctiattel  mortgage  foreclosure 
and  to  permit  owner  to  repay  purchase  price, 
conversations  between  the  parties,  after  the 
sale,  as  to  defendant's  agency,  were  admissible. 
—Odegard  v.  Haugland,  169  N.  W.  170. 
<8=92l  (Mich.)  Though  agency  cannot  be  estab- 
lished by  agent's  statements  and  admissions,  hia 
testimony  to  the  fact  of  agency  is  competent. — 
Livesay  v.  East  Side  Creamery  Co.,  169  N. 
W.  12. 

4=»23(5)  (Mich.)  Evidence  held  to  support  find- 
ing of  agency.— Livesay  v.  East.  Side  Creamery 
Co.,  169  N.  W.  12. 

(B)   TermlBAtlon. 

®s>39  (Minn.)  A  formal  revocation  of  a  power 
of  attorney  to  sell  lands  by  the  donors  thereof 
would  not  affect  a  contract  previously  entered 
into  under  the  power. — Ziebarth  v.  Donaldson, 
169  N.  W.  253. 

II.  MTTTVAI.  RIGHTS.  DTTTIES,  AXU 

UABIUTIES. 

(A)  Bzeentlom  of  Asocy. 

4=»48  (N.D.)  Where  one,  having  gratuitously 
agreed  to  act  for  another,  enters  on  perform- 
ance of  the  agreement,  he  must  complete  per- 
formance according  to  his  promise,  though  there 
is  a  lack  of  consideration. — Odegard  v.  Haug- 
land, 169  N.  W.  170. 

4=>72  (N.D.)  Agent,  purchasing  for  owner  at 
foreclosure  sale  under  chattel  mortgage  and 
refusing  to  deliver  property  to  owner  on  tender 
of  purchase  price,  as  agreed,  was  liable  for 
conversion  for  value  of  property. — Odegard  v. 
Haugland,  169  N.  W.  170. 
<e=379(8)  (N.D.)  In  action  for  defendant's 
breach  of  contract  to  purchase  at  chattel  mort- 
gage foreclosure  sale  and  permit  owner's  re- 
payment of  purchase  price,  instructions  htld  to 
properly  submit  defendant's  agency. — Odegard 
V.  Haugland.  169  N.  W.  170. 

m.  RIGHTS  AND  I.IABIUTIES  AS  TO 
THIRD  PERSONS. 
<A)   Powers  of  Asent. 

4=>I93(7)  (Mlnn.>  A  general  power  of  attorney 
to  sell  laqp,  with  no  restrictions  as  to  price 
or  terms,  may  be  limited  by  oral  instructions 
binding  on  the  agent  and  any  person  who  with 
knowledge  thereof  purchases  through  the  agent. 
—Ziebarth  v.  Donaldson,  169  N.  W.  263. 
4=3 1 24(2)  (Minn.)  Where  negotiationB  pre- 
liminary to  an  alleged  agency  contract  where- 
by a  third  party  was  to  furnish  horses  to  de- 
fendants were  conducted  wholly  by  letters  and 
telegrams,  which  were  ambiguous,  it  devolv- 
ed upon  the  court  to  determine  their  effect. — 
Vasey  v.  Saari,  169  N.  W.  478. 
®=9l36(l)  (Iowa)  An  agent  may  personally 
bind  himself  while  acting  for  another. — Snltaer 
V.  Lntz,  169  N.  W.  341. 

Whether  an  agent,  who  discloses  Us  principal, 
binds  himself,  depends  upon  the  intention  of 
the  parties.— Id. 

(B)  tTndiaoIoacd  Aw*iktrr. 

4=3 1 45(3)  (Neb.)  An  undisclosed  principal  is 
liable  for  property  obtained  through  contract  of 
his  agent,  though  made  by  the  agent  in  his  own 
name,  and  though  the  owner  of  the  property  un- 
derstood that  he  was  selling  to  the  agent.—* 
Dworak  v.  Dobson,  169  N.  W.  289. 

(B)   Notice  to  A«ent. 

4=s>l80  (Iowa)  Notice  to  an  agent,  acting  for 
both  borrower  and  lender,  that  certain  persons 
signed  the  note  merely  as  agenta,  and  not  as 
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prindpals  or  sureties,  is  not  notice  to  the  lend- 
er.—Schilling  V.  Ervin,  169  N.  W.  686. 
®=>I8I  (Iowa)  The  rule  which  constructively 
charges  the  principal  with  the  knowledge  of  bis 
agent  does  not  operate  in  favor  of  the  agent 
or  those  who  join  him  in  perpetrating  a  wrong 
upon  the  orincipal.— Millenkamp  v.  Willenburg, 
16D  N.  WT  112. 

PRINCIPAL  AND  SURETY. 

See  Banks  and  Banking,  €=>117;  Evidence, 
«=>423:  Fraud.  «=»11;  Guaranty;  Husband 
and  Wife,  €=sl71;  Indemnity;  Principal  and 
A«ent,  «=>180;   Trial,  «=9(K). 

X.  CREATION  AND  EXISTENCE  OF 

REI.ATION. 

tA)  Between  Indlvtdnals. 

9=933  (Iowa)  The  consideration  to  suretiM  on 
notes  given  for  corporate  stock  issued  therefor 
illegally  was,  first,  what  their  principal,  the 
maker  of  the  note,  received,  and,  second,  the 
detriment  to  the  payee  in  having  relied  on  the 
undertalring  of  the  sureties,  who  then  failed  to 
respond.— Sherman  v.  Smith,  169  N.  W.  216. 
4=>4I  (Iowa)  Sureties  on  notes  given  for  cor- 
porate stock  issued  illegally  therefor  could  de- 
fend on  account  of  fraud  by  misrepresentations 
even  if  principal,  maker  of  notes,  could  not^ 
claim  being  that  signing  by  sureties  was  obtain- 
ed by  fraudulent  representations,  a  complete  de- 
fense, though  none  were  made  to  principaL— 
Sherman  v.  Smith,  169  N.  W.  216. 
4=s>42  (Iowa)  Doctrine  that  fraudulent  conceal- 
ments on  material  matters  are  equivalent  to 
afSrming  a  fact  which  does  not  exist  applies 
quite  strictly  in  favor  of  sureties.— Sherman  v. 
Smitii,  169  N.  W.  216. 

Meither  misreprpsentation  as  to.  nor  conceal- 
ment of,  an  immaterial  matter  will  release  the 
surety;  to  have  that  effect  it  must  be  a  ma- 
terial or  inducing  concealment. — ^Id. 

In  suit  on  notes  for  stock  in  drug  business, 
■oreties  could  not  defend  for  seller's  suppressing 
knowledge  that  proceedings  to  restrain  selling 
liquor  in  violation  of  law  were  pending,  for  they 
cannot  say  they  would  not  have  assumed  liabil- 
ity had  they  been  advised  store  was  in  danger 
of  being  prevented  from  selling  liquor  illegaUy. 
— Id. 

<s:»'l4  (Iowa)  A  bond  guaraateeing  the  per- 
formance of  a  contract  to  repurchase  land  Aetd 
not  void  as  against  public  policy. — ^Denecke  v. 
West,  169  N.  W.  97. 

(B)   Snretr   Companies. 

9=956  (Iowa)  A  Massachusetts  casualty  com- 
pany having  amended  its  charter  and  articles  of 
incorporation  to  permit  engaging  in  all  classes 
of  business,  specified  in  Acts  Mass.  1907,  c. 
576,  §  82.  els.  3,  11,  including  suretyship  "on 
official  bonds  and  for  the  performance  of  other 
obligations,"  held  to  have  acanired  the  power 
to  guarantee  by  bond  the  fulfillment  of  contract 
obUgationR—Denecke  ▼.  West,  169  N.  W.  97. 

An  insurance  corporation  is  not  forbidden  by 
Code,  g  1709,  from  guaranteeing  by  bond  the 
performance  of  a  vaud  contract  to  repurchase 
find.— Id. 

9=>57  (Iowa)  Evidence  Aeld  to  show  that  de- 
fendant casualty  company  tiad  delegated  to  its 
attorneys  in  fact  th'e  power  to  issue  a  bond 
^aronteeing  performance  of  a  contract  to  re- 
pnrchase  land.— Denecke  v.  West,  169  N. 
W.  97. 

Where  a  bonding  corporation  had  prompt 
knowledge  of  the  iaeuanee  of  its  bond,  and 
failed  to  notify  insured  that  the  bond  was  not 
binding,  it  was  estopped  to  plead  ultra  vires. — 
Id. 

XH.  DISCHARGE   OT  SURETY. 

•=>IIO  (Iowa)  An  uncollected  judgment 
against  the  principal  on  a  note  does  not  es- 
top payee  holder  from  proceeding  against  oth- 
er signers  where  they  may  have   been  liable 


Bs  eureties.— SchuHng  ▼.  Ervin,  169  N.  W.  689. 
*=»II6(1')  (Iowa)  Limitations  upon  a  recorded 
power  of  attorney,  expressed  in  prindpal's  let- 
ter to  his  agent,  must  be  brought  home  to  the 
notice  or  knowledge  of  a  third  person  dealing 
with  the  agent  as  such,  in  order  to  be  available 
to  the  principal  against  the  third  person.— 
Denecke  v.  West,  169  N.  W.  97. 

IV.  REMEDIES   OF   CREDITORS. 

9=9(45(1)  (Iowa)  In  action  on  notes  given  fw 
corporate  stock  issued  therefor  illegally,  if,  by 
reason  of  egtonpel  or  otherwise,  it  was  binding- 
ly  adjudicated  that  maker  must  pay  notes, 
though  judgment  rests  on  inability  to  urge  cer- 
tain defenses,  sureties  likewise  must  pay. — Sher- 
man V.  Smith,  169  N.  W.  216. 
9=9 1 61  (Iowa)  In  action  against  maker  of  and 
sureties  on  notes  given  for  stock  in  drug  busi- 
ness, sureties  defending  on  ground  of  misrepre- 
sentations by  seller  of  stock,  evidenqe  held  in- 
sufficient to  show  seller's  statement  to  surety 
that  business  was  a  good  one  was  false. — Sher- 
man V.  Smith.  169  N.  W.  216. 

In  suit  on  notes  for  stock  in  drug  business, 
sureties  setting  up  misrepresentations,  evidence 
held  to  show  that  seller  of  stock,  when  he  rep- 
resented to  surety  business  had  no  indebtedness, 
bad  no  knowledge  of  falsity  of  representati<m. 
—Id. 

In  action  on  notes  for  stock  in  drug  business, 
sureties  defending  because  seller  did  not  inform 
of  tax  delinquencies,  evidence  held  to  show  sell- 
er liad  every  reason  to  believe  no  taxes  were 
delinquent. — Id. 

In  suit  on  notes  for  stock  in  drug  business, 
sureties  defendinfr  on  account  of  fraudulent  rep- 
resentations that  trade  was  good,  etc.,  evidence 
held  not  to  show  that  store  nad  run  at  a  loss 
for  six  m(«tbs  and  was  heavily  indebted^— Id. 

PRISONS. 

See  Escape,  9=9l. 

PRIVATE  ROADS. 

9=»4  (Minn.)  Under  Laws  1013,  c.  235  (Gen. 
St  191$,  §!  2488-2578),  revising  the  highway 
statutes,  and  section  1,  subd.  3,  and  sections 
38,  39,  43,  51,  and  in  view  of  section  55,  as 
amended  by  Laws  1915,  c  116,  {  10^  (Gen. 
St.  Supp.  1917,  §  2542),  a  town  board  of  super- 
visors may  vacate  cartways  theretofore  laid 
out  and  maintained  by  the  town,  whenever  jus- 
tified by  public  interest.— Carlson  v.  Elmo  Tp., 
169  N   W   805. 

In  view  of  Laws  1918,  c.  235,  i  1,  subd.  3 
(Gen.  St  1913,  j  2488),  expressly  including  cart- 
ways within  town  roads,"  the  authority  to 
vacate  them  is  found  in  the  general  authority 
under  the  statute  whereby  town  boards  may 
lay  out  and  vacate  or  discontinue  town  roads. 
-Id. 

9=95  (iCnn.)  Laws  1913,  c.  235,  i  55.  as 
amended  by  Laws  1915,  c.  116,  i  l6^  (Gen. 
St  Supp.  1917,  f  2542),  providing  that  a  town 
board  of  supervisors  "may"  expend  road  and 
bridge  funds -in  the  care  and  improvement  of 
cartways,  is  not  merely  permissive,  but  im- 
poses a  duty  in  that  respect  to  the  extent  the 
public  interest  require8.--CarlBon  v.  Elmo  Tp., 
169  N.  W.  806. 

PROCESS. 

S«e  Appeal  and  Error,  9=9914, 1024 ;  Appear- 
ance, 9:99;  Coiporations,  9=9665;  Injunc- 
tion. 9=9ll5;  Judgment,  9=9490;  Venue, 
9=946. 

I.  NATXTRE,  ISSUANCE.  REQUISITES, 
AND  VALIDITY. 

9=927  (Neb.)  In  action  against  policy  holders 
by  receiver  of  mutual  insurance  company, 
whose  principal  place  of  business  had  been  in 
Lancaster  county,  the  laying  of  the  venue  of 
the  summons  in  that  county,  directed,  to  sheriff 
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of  Grant  county,  where  a  holder  regidcd.  ffa« 
proper  under  Rev.  St.  1913,  {i  5653,  8549.— 
Alden  Mercantile  Co.  v.  Randall,  169  N.  W. 
433. 

n.   SEBVIOE. 

(C)   Pttblieatlon    or    Otber    Notice. 

^=>85  (Iowa)  The  requirementB  of  statutes 
authorizing  constructive  service  must  be  strict- 
ly followed  and  literally  complied  with. — Carr 
V.  King  &  Tomlinson,  1&  N.  W.  133. 
«=>85  (Neb.)  Laws  1909,  c.  101,  amending 
Code  Civ.  Proc.  {  77,  now  Rev.  St.  1913,  | 
7640,  does  not  affect  the  former  method  of 
procuring  service  upon  nonresidents;  the 
amendment  intending  to  provide  a  means  of 
constructive  service  when  plaintiff  and  his  at- 
torney do  not  know  whether  defendant  is  a 
resident  or  a  nonresident. — West  Nebraska 
I.«nd  Co.  V.  Eslick.  169  N.  W.  729. 
<8=»96(4)  (Iowa)  Under  Code,  S  4582,  in  action 
wherein  attachment  was  sought,  filing  of  afiSda- 
vit  that  personal  service  could  not  be  had  on 
defendant  was  condition  precedent  to  entry  on 
return  day  of  order  fixing  day  for  trial  and 
service  of  notice  by  publication  as  directed. — 
Carr  v.  King  &  Tomlinson,  169  N.  W.  133. 
^=»98  (Iowa)  An  order,  pursuant  to  Code,  ( 
4582.  in  action  in  which  attachment  is  sought, 
and  it  is  made  to  appear  that  personal  service 
cannot  be  had  on  defendant,  fixing  day  for  trial 
not  less  than  60  days  after  return  day,  should 
be  in  writing,  and  on  filing  of  necessary  affidavit 
referred  to  therein.— Carr  y.  King  &  INomlinson, 
169  N.  W.  133. 

m.   DETEOTB,  OBJECTIONS,  AITS 
AKEMBBCENT. 

«=3l53  (Minn.)  In  action  against  C.  H.  McG. 
to  quiet  title  to  vacant  realty,  the  record  title 
being  in  Charles  H.  McC.,  though  assessed  to 
C.  H.  McC,  by  which  record  owner  was  known 
in  connection  therewith,  service  of  summons  by 
due  publication,  under  Rev.  Laws  1905,  §  4388, 
together  with  notice  of  lis  pendens  under  sec- 
tion 4389,  describing  land,  was  constructive 
notice  to  record  owner.— Trask  v.  Bodson,  169 
N.  W.  489. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See   Courts,    ®s>93;   Municipal    Corporations, 
<8=»706. 

^3s»9  (Iowa)  Ownership  of  pool  tables  and 
other  property  by  lessee  of  a  pool  hall  wiU  be 
presumed  to  continue  until  contrary  appears. — 
Carr  v.  King  &  Tomlinson,  169  N.  W.  133. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  «=>290-508. 

PUBLIC  LANDS. 

See  Boundaries,  «=>46;   Mortgages,  121;  Sub- 
rogation, €=3l7. 

n.  SITRVET  AND  DISFOSAI.  OF  LANDS 
OF  UNITED  STATES. 

(B)   Entries,  Sales,  and  Poaaeaaory  Rights. 

€=>35(6)  (S.D.)  Where  patent  to  government 
land  is  taken  in  the  name  of  the  husband  on  an 
entry  made  in  his  name,  but  paid  for  by  the 
wife  out  of  joint  earnings,  the  land  is  his  sole 
property,  notwithstanding  be  was  married  at 
the  time  and  the  proceeds  of  a  sale  of  the  land, 
though  made  by  toe  wife,  also  belongs  to  him.— 
Kupfei  v.  Biehn,  169  N.  W.  514. 


PUBLIC  SERVICE  COMMISSIONS. 

See  Constitutional  Law,  9=380;  Eatoppel,  «=» 
92;  Mandamus,  «=»133;  Specific  Perform- 
ance, <$s»25;  Telegraphs  and  Telephones, 
4=926^. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Railroads;  Street 
Railroads;   Telegraphs  and  Telephones. 

QUIETING  TITLE. 

See  Appeal  and  Error,  «=>184,  232,  414;  Judg- 
ment, «=s>622 ;  Mortgages,  <&=»606;  Process. 
«=9l53:  Stipulations,  «3>14;  Vendor  and 
Purchaser,  9s>243. 

n.   PROCEEDINGS  AND   BEUEF. 

®=344(2)  (Minn.)  In  action  to  determine  ad- 
verse claim  to  land  by  heirs  of  original  grantee 
under  unrecorded  contract  to  sell  and  convey 
against  bona  fide  purchaser  holding  under  re- 
corded mesne  conveyance  from  grantee's  widow, 
to  whom  land  was  conveyed  after  grantee's 
death,  correspondence  leading  to  convcjrance  by 
grantee  in  such  contract  was  immaterial  under 
the  issues.— Akerberg  v.  McCraney,  169  N.  W. 
802. 

QUO  WARRANTO. 

See  Mandamus,  e=>S;  Schools  and  School  Dis- 
tricts, 9=>24. 

RAILROADS. 

See  Appeal  and  Error,  «=>167,  1172;  Com- 
merce, €=27;  Damages,  ®=>132;  Drains. 
$=>69,  82:  Estoppel,  ^=368;  Master  and 
Servant;  Municipal  Corporations,  ®=»437 ; 
Negligence,  <S=93,  101,  136;  Release,  <S=> 
29;  Statutes,  <S=»114;  Street  Railroads; 
Waters  and  Water  Courses,  <e=»126,  178, 
179. 

VI.   CONSTRUCTION,    MAINTENANCE, 
AND  EQUIPMENT. 

^=>99  (Iowa)  The  right  of  a  junior  railroad 
company  to  cross  the  road  of  another  railroad, 
whether  acquired  by  condemnation  proceedings, 
or  under  Code,  §  20!20,  is  not  an  exclusive  right, 
but  must  be  exercised  in  common  with  the  equal 
right  of  the  senior  company.— Chicago  Great 
Western  R.  Co.  v.  Des  Moines  Western  By. 
Co.,  169  N.  W.  637. 

9s»9l(2)  (Iowa)  The  fact  that  the  crossing  of 
one  railroad  on  the  tracks  of  another  has  been 
constructed  pending  the  senior  company's  ap- 
peal from  the  condemnation  proceedings  where- 
by the  junior  company  acquired  the  right  to 
cross  the  tracks  does  not  foreclose  the  stat- 
utory right  of  the  senior  company  under  Code, 
i  206S,  to  a  hearing  as  to  the  necessity  of  the 
junior  company  interlocking  the  crossiDg. — Chi- 
cago Great  Western  R.  Co.  v.  Des  Moines 
Western  Ry.  Co.,  169  N.  W.  637. 
9=991(3)  (Iowa)  A  petition  by  a  senior  rail- 
road company  to  require  a  junior  company 
crossing  its  track  to  install  interlocking  sys- 
tem under  Code,  S  2063,  wUl  be  dismissed. 
where  petition  does  not  show  that  section  2061 
has  been  complied  withj*  it  being  necessary 
to  follow  procedure  prescribed  by  such  sec- 
tion.— Chicago  Great  Western  R.  Co.  v.  Des 
Moines  Western  Ry.  Co.,  160  N.  W.  637. 

X.   OPERATION. 

(B)    Statatorr,      Hnnlelpal,      and      OMelal 
Resnlatlona. 

€=9244  (Wis.)  It  was  undoubtedly  in  the  prov- 
ince of  the  Legislature  to  prescribe  precise 
methods  by  which  railroad  trains  must  give 
warning  at  crossings,  as  in  St.  1898,  i  18()9, 
as  amended  by  Laws  1907,  c.  595. — Gordon  v. 
IllinoU  Cent  R.  Co.,  169  N.  W.  670. 
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(F)  ArrldealK  at  Croaalnarx- 

$=»3I2(16)  (Mich.)  In  operating  a  heayy  motor- 
car at  a  rate  of  60  or  60  miles  per  boar,  there 
rested  upon  a  railway  the  common-law  daty  to 
gire  notice  of  its  approach  to  a  crossine. — Hath- 
bone  V.  Detroit  United  By.,  169  N.  W.  884. 
$s>335(5)  (Iowa)  Where  plaintiff,  driving  au- 
tomobile, approaching  railway  crossing,  saw  in- 
terurban  car  at  the  crossing,  and  when  it  pass- 
ed, without  looking  for  farther  dangers,  started 
his  automobile  and  ctdlided  with  a  flat  car  at- 
tached to  the  internrban  car,  which  he  failed  to 
see,  though  he  could  have,  had  he  looked,  his 
acts  were  the  proximate  caase  of  the  death  of 
his  wife,  who  was  riding  with  him,  and  he 
could  not  recover  therefor. — Frush  t.  Waterloo, 
O.  F.  &  N.  Ry.  Co..  169  N.  W.  360. 
^=>330(11)  (Mich.)  It  was  not  error  to  submit 
defendant's  negligence  as  to  the  speed  of  the 
train  to  the  jury,  the  crossing  being  within  a. 
railroad  yard  where  switching  was  going  on  and 
near  which  a  depot  was  located,  although  the 
speed  of  the  train  was  not  regulated  by  ordi- 
nance.— Ommen  v.  Grand  Trunk  Western  Ry. 
Co.,  169  N.  W.  914. 

®=>350(26)  (Mich.)  Where  decedent,  a  minor, 
traveling  as  a  passenger  in  an  automobile  driven 
by  another,  was  killed  at  a  public  crossing  which 
was  obscured  by  smoke,  at  which  the  automo- 
bile had  stopped  to  let  another  train  pass,  the 
question  of  decedent's  contribut(»y  negligence 
was  for  the  jury.— Ommen  v.  Grand  Trunk 
Western  Ry.  Co.,  169  N.  W.  914. 

rCO  lajoriea  1o  Peraoaa  on  or  near  Traeka. 

«=>3S8(1)  (Minn.)  Where  defendant  Included  a 
charge  for  switching  freight  to  flour  mills  over 
tracks  of  transfer  company  which  it  procured 
to  do  switching,  and  permitted  company  to  in- 
spect cars  before  accepting  them,  its  inspector 
was  at  least  an  invitee  art  defendant's  prem- 
ises to  whom  defendant  owed  ordinary  care 
to  keep  its  tracks  in  reasonably  safe  condition. 
— Lundeen  ▼.  Great  Northern  Ky.  Co.,  168  N. 
W.  702. 

$P>400(4)  (Minn.)  Alleged  nef^ligence  of  rail- 
road in  leaving  piles  of  snow  in  hard  ridges  on 
each  side  of  its  tracks,  so  that  an  invitee  slip- 
ped on  a  patch  of  ice  hidden  from  view  by 
newly  fallen  snow  and  slid  under  passing  train, 
held  for  the  jury. — Lundeen  v.  Great  Northern 
Ry.  Co.,  169  N.  W.  702. 

C=>400(10)  (Minn.)  Alleged  contributory  neg- 
ligence of  invitee  on  defendant's  tracks  who,  m 
performance  of  his  inspection  and  while  walk- 
ing along  path  on  ridge  of  snow  left  by  defend- 
ant on  sides  of  its  tracks,  slipped  on  patch  of 
ice  hidden  by  newly  fallen  snow  and  slid  under 

Sissing  train,  held  for  jury. — Lundeen  v.  Great 
orthem  Ry.  Co.,  169  N.  W.  702. 

(H)   Injarlea    to    Animals    oa    or    near 
Traeka. 

«=>446(6)  (Iowa)  In  an  action  against  a  rail- 
road for  damages  to  horses  in  passing  over  a 
cattle  guard,  evidence  held  insuflScient  to  justify 
'a  finding  that  the  injuries  to  the  horses  were 
in  consequence  of  the  operation  of  the  railroad, 
making  refusal  to  direct  verdict  for  defendant 
erroneous. — Fleming  v.  Chicago,  B.  I.  &  P.  Ry. 
Co.,  169  N.  W.  126. 

RAPL 

Sen  Criminal  Law.  «3»,S66,  368,  618,  720.  945, 
1169;  Indictment  and  Information,  €=9121; 
Witnesses,  «=961. 

n.  PROSECUTIOK  AND  FUNISHMXiirr. 
(A)   Indictment    and    Informatloa. 

*=>34(.1)  (S.D.)  An  information  for  assault  to 
commit  rape  need  not  allege  that  the  female 
Assaulted  was  not  the  wife  of  accused,  under 
Pen.  Code,  §  298.— State  v,  Schultz,  169  N.  W. 
M7. 


(B)  Bvldeaee. 


€=338(3)  (N.D.)  Improper  conduct  of  defendant 
toward  a  person  other  than  prosecutrix,  but 
in  her  presence,  held  admissible  in  prosecntion 
for  statutory  rape  as  tending  to  corroborate 
prosecuting  witness. — State  v.  Busiibacker,  160 
N.  W.  82. 

®s>48(l)  (Neb.)  la  prosecution  for  rape,  it  is 
competent  to  prove,  in  corroboration  of  com- 
plaining witness'  testimony  as  to  main  fact, 
that  recently  after  alleged  outrage  she  made 
complaint  to  those  to  whom  a  statement  of 
such  an  occurrence  would  naturally  be  made. — 
Rhoades  v.  State,  168  N.  W.  433. 
9=948(2)  (Neb.)  On  direct  examination  of  one 
to  whom  prosecutrix  made  recent  complaint, 
testimony  should  be  confined  to  bare  fact  that 
complaint  was  made,  and  details,  including  iden- 
tity of  accused,  are  not  proper  subjects  of  in- 
qnlry,  unless  complaint  was  a  spontaneous,  un- 
premeditated statement  so  closely  connected 
with  act  as  to  be  part  of  res  gestee. — Rhoades 
V.  State,  169  N.  W.  433. 
€s>48(2)  (S.D.)  In  a  prosecution  for  assault 
with  intent  to  rape,  testimony  of  a  third  party 
tliat  prosecutrix  made  complaint  is  admissible, 
but  what  was  said  as  to  the  details  is  not. — 
State  V.  Schultz,  169  N.  W.  547. 
€=s>5l(l)  (Neb.)  Evidence  AeM  to  sustain  convic- 
tion of  statutory  rape.— Day  v.  State,  169  N. 
W.  261. 

<e=s>52(l)  (Minn).  Evidence  held  sufficient  to  sus- 
tain a  conviction  for  carnal  knowledge  of  a  girl 
under  18  years  of  age.— State  T.  Wassing,  160 
N.   W.  485. 

€=953(2)  (S.D.)  Evidence  held  not  to  warrant  a 
conviction  of  assault  with  intent  to  commit 
rape.— State  v.  Schultz,  169  N.  W.  647. 
€=>54(1)  (Minn.)  On  trial  of  an  indictment 
for  statutory  rape,  the  jury  could  convict,  al- 
though testimony  of  prosecutrix  was  not  cor- 
roborated.—State  V.  Wassing,  169  N.  W.  485. 
€s>54(2)  (Neb.)  Instruction  that  it  is  not  essen- 
tial to  a  conviction  for  statutory  rape  that  pros- 
ecuting witness  should  be  corroborated  by  other 
witnesses,  but  it  is  sufficient  if  the  corroboration- 
is  by  circumstances  tending  to  support  such  tes- 
timony, from  which  the  inference  of  suilt  may 
be  drawn,  was  without  error.— Day  v.  State,  1W> 
N.  W.  261. 

(C)  Trial  aad  Rerlew. 

<e=957(5)  (Mich.)  Whether  assault  was  with 
intent  to  rape  held,  ander  the  evidence,  a  ques- 
tion for  the  jury.— People  v.  Ballard,  169  N.  W. 

€=959(19)  (Iowa)  In  a  iirosecution  for  assault 
with  intent  to  rape,  an  instruction  that  it  was 
no  defense  that  defendant  expected  to  ac- 
complish his  purpose  without  opposition  was 
not  erroneous,  as  being  indefinite  and  not  con- 
fined to  the  time  of  the  assault. — State  v.  Wil- 
cox, 169  N.  W.  646. 

€=959(20.21)  (N.D.)  Where  every  element  es- 
sential to  the  commission  of  statutory  rape  is 
admitted,  and  the  only  issue  is  to  the  identity 
of  accused,  an  instruction  that  the  offense  com- 
mitted is  either  rape  in  the  first  degree  or  no 
crime  at  all,  held  not  error. — State  v.  Bush- 
backer,  169  N.   W.  82. 

REAL  ACTIONS. 

See  Partition;  Quieting  Title. 

RECEIVERS. 

See  Corporations,  €=9260,  560,  610;    Process, 
€=927. 

n.   APPOINTMEHT.    QUAUFIOATIOK. 
AlfD  TBKURE. 

€=936  (Mich.)  In  suit  b^  heirs  to  set  aside 
conveyance  made  in  consideration  of  support, 
defendant  being  in  possession  of  premises  un- 
der .recorded  fee  title  prima  facie  valid,  and 
having  filed  verified  answer  denying  the  bill. 
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decretal  order  appoindng  receiver  to  collect 
rents,  made  on  preliminary  hearing  after  grant 
of  preliminary  injunction,  held  improper.— San- 
ford  v.  NeweU,  189  N.  W.  941. 

RECEIVING  STOLEN  GOODS. 

See.  Criminal  Law,  «=>370,  371,  372,  460,  787, 
814,  822,  939;    Witnesses,  <8=»233,  m). 

0si2  (Iowa)  In  prosecution  for  receiving  stolen 
goods  consisting  of  machinery,  some  of  which 
nad  been  so  attached  to  the  realty  as  to  be- 
come fixtures,  it  was  no  defense  that  such  ar- 
tfdes  were  not  the  subject  of  larceny,  since 
after  the  thief  severed  them  from  the  realty 
he  committed  the  larceny  by  removing  them 
from  the  premises. — State -v.  Strum,  169  N.  W. 
373. 

$=>3  (Mich.)  Guilty  knowledge  is  an  essential 
element  of  the  crime  of  receiving  stolen  goods, 
a?  defined  by  Comp.  Laws  1915,  {  16301.— Peo- 
ple V.  Lintz,  169  5f.  W.  918. 

The  fact  that  two  boys  brought  automobile 
to  garage  and  offered  car  for  sale  was  suffi- 
cient to  pat  garage  owners  upon  inquiry  as  to 
whether  car  had  been  stolen. — Id. 
®=>3  (Neb.)  The  element  of  guilty  knowledge 
necessary  to  constitute  the  crime  of  receiving 
stolen  property  is  contained  in  Rev.  St.  1913, 
{  8630,  providing  that  property  must  have  been 
received  from  the  robber  "with  intent  to  de- 
fraud the  owner."— St.  Clair  v.  State,  160  N. 
W.  854. 

€=»8(1)  (Neb.)  In  prosecution,  under  Rev.  St. 
1913,  I  8830,  for  receiving  stolen  automobile, 
evidence  that  three  strange  men  were  frequent- 
ly seen  at  defendant's  place  of  business  for  re- 
ceiving and  selling  stolen  automobiles  was 
proper,  as  tending  to  explain  his  possession 
of  stolen  automobiles. — St.  Clair  ▼.  State,  169' 
N.  W.  654. 

®=»8(2)  (Iowa)  Where,  in  proaecntion  for  re- 
ceiving stolen  goods,  the  purchasing  agent  of 
the  owner  of  stolen  goods  alone  testified,  the 
mere  fact  that  he  could  not  competently  say' 
that  no  consent  to  the  taking  was  given  does 
not  of  itself  constitute  a  failure  to  prove  want 
of  consent— State  v.  Strum,  169  N.  W.  378. 

In  prosecution  for  receiving  stolen  goods, 
while  their  value  must  be  measured  as  of  the 
time  when  the  goods  are  received  by  accused 
and  not  the  time  when  they  were  stolen,  yet, 
if  there  is  evidence  that  there  was  no  change 
in  value  between  such  times,  evidence  of  the 
value  when  the  goods  were  stolen  is  admissible. 
-Id. 

*='8(2)  (Neb.)  In  prosecution,  under  Rev.. St. 
1913,  §  8630,  for  receiving  stolen  automobile, 
evidence  that  three  dies  or  stencils  for  stamp 
numbers  on  Ford  cars  were  found  on  defend- 
ant's premises,  and  that  a  curtain  was  there 
found  which  owner  identified  as  having  been 
attached  to  his  car,  was  admissible. — St.  Clair 
V.  State,  169  N.  W.  554. 

®=»9(1)  (Mich.)  In  prosecution  for  receiving 
and  concealing  stolen  goods  under  Comp.  Laws 
1915,  §  15301,  guilty  knowledge,  when  denied, 
is  a  question  of  fact. — People  t.  Lintz,  169  N. 
W.  918.  . 

RECORDS. 

See  Appeal  and  Error,  «=»501-714,  743.  760, 

901,  907;    Chattel  llortgages,  «=>6;    Deeds, 

i@=>194;    Sales,  <S=>4e5;    Statutes,  <8=>H4 ; 

Taxation,   ®s>703;     Vendor   and   Purchaser, 

<S=>281. 

$=>9(3)  (Minn.)  The  object  of  the  registry  laws 

is  to  protect  recorded  titles  as  against  the  gross 

negligence  of  parties  in  not  recording  their  evi- 

dcDfp  of  tiUe.— Akerberg  v.  McCraney,  169  N. 

W,  802. 

RED  CROSS. 

See  Oriminal  Law,  «=9304;   War,  «s>4. 


REFERENCE 

See  Costa,  cS=9l6S. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  «=»187,  832,  1177; 
Homestead,  <S=>122;    Judgment,   <3=»822. 

I.  BIGHT  OF  ACTION  AND  IIEFENSE& 

cS=»l3(l)  (Iowa)  Where,  through  mntoal  mia- 
take  or  accident,  parties  to  a  contract  for  sale 
of  sheep  omitted  to  st^u^te  weight,  kind,  and 
qaality  of  lambs  sold,  equity  will  reform  the 
contract  to  express  their  intention  as  disclosed 
by  their  negotiations. — Halver  v.  Higging  Sheep 
Commission  Co.,  169  N.  W.  347. 
e=»l7(2)  (Iowa)  Where  from  deed  with  cove- 
nants of  warranty  exception  of  right  of  way  was 
omitted  by  mistake  of  scrivener,  grantee's  suc- 
cessor, suing  for  breach  of  covenant,  and  met 
by  grantors  4)rayer  for  reformation  on  account 
of  mistake,  allegations  of  counterclaim  being 
proved,  was  without  standing  either  on  equity 
or  law  side  of  court.— Harris  v.  Schrimper,  169 
N.  W.  750. 

4=bI8  (Iowa)  If  the  omission  of  a  necessary 
stipulation  from  sale  contract  was  the  result 
of  the  parties  mistaken  belief  as  to  the  legal 
construction  of  its  language,  the  contract  will 
be  reformed  to  express  their  intention  as  shown 
by  their  negotiations.— Halver  v.  Higgins  Sheep 
Commission  Co.,  169  N.  W.  347. 

n.  PROOEEDINOS  AIVS  KELtET. 

@=>45(5)  (Iowa)  In  a  suit  to  reform  a  deed, 
held,  assuming  that  no  intervening  right  existed, 
that  plaintiff  was  entitled  to  have  the  deed 
reformed  so  as  to  correspond  witii  the  contract, 
which  included  more  land  than  that  described 
in  the  deed.— Towns8nd  v.  Woodworth,  ITO  N. 
W.  752. 

iS=:»45(15)  dowa)  Evidence  A«I<t  to  show  that 
both  plaintiff  and  defendant  overlooked  the  mat- 
ter of  inserting  in  a  contract  for  sale  of  sheep 
a  stipulation  as  to  weight,  kind  and  quality  of 
lambs  agreed  upon,  as  shovro  by  their  written 
negotiations.— Halver  v.  Higgins  Sheep  Com- 
mission Co.,  169  N.  W.  347. 

REFORMATORIES. 

See  Escape,  $=>1. 

RELEASE. 

See  Appeal  and  Error,  <S=3l7S ;  Compromise 
and  Settiement,  <S=3l8,  23;  Evidence,  «=> 
244,  429,  432;  Landlord  and  Tenant,  «=>108 : 
Master  and  Servant,  ®=3382;  Principal  and 
Surety,  ^3»42;   Trial,  <S=>60. 

I.    REQ1TI8ITES    AlTD    VAI.IDITT. 

<S=9|2(3)  (Iowa)  In  pergonal  injury  action,  de- 
fended on  ground  that  plaintiff  had  received 
full  compensation,  and  had  given  release  there- 
for to  third  party,  the  question  of  whether 
plaintiff  received  full  compensation  does  not 
depend  on  whether  he  received  complete;  or 
adequate  compensation,  nor  such  compensation 
as  he  would  have  received  if  he  had  gone  to  trial, 
but  whether  he  came  to  an  agreement  with 
such  third  person  on  such  terms  as  to  him 
seemed  prudent  and  wise,  and  which  would  sat- 
isfy tiim  for  the  loss  and  injury  sustained. — 
Middaugb  v.  Des  Moines  Ice  &  Cold  Storage 
Co.,  169  N.  W.  395. 

€=9)7(2)  (Minn.)  A  release  of  a  cause  of  action 
for  personal  injury  procured  by  misrepresenta- 
tion of  a  material  fact,  though  iuuoceutiy  made, 
affords  a  ground  of  avoidance. — Enger  v.  Great 
Northern  ^y.  Co.,  169  N.  W.  474. 
9=924(2)  (Iowa)  Where  it  is  sought  to  set 
aside  a  release  or  settlement  on  ground  of 
fraud,  a  tender  of  the  consideration  paid  there- 
for need  not  be  made  before  action  ia  coin- 


Digitized  by 


Google 


1036 


INDEX-DIGEST 


B*»lMJV 


For  caae*  is  DecJDIc.  •  Ain.Dic.  Ker-No.Scrlea  ft  Indexes  see  lame  topic  and  KXiT-HVMBBB 

menced.— Wangen  t:  tTpper  Iowa  Power  Co.,    m.  PROGEEDIKOS  FOR  TAKING  AKO 
169  N.  W.  668.  ,  REPEIJVBRY  OF  PROFERTT. 


n.    OONSTRVOTIOK  AND  OFERATIOH. 

<S=»29(1)  (Iowa)  Where  a  railroad  employ* 
brought  action  under  federal  Employers'  Lia- 
bility Act,  but  before  case  waa  tried  made  set- 
tlement and  executed  release  of  his  daim 
against  the  railroad  for  all  damages  arising 
out  of  the  injury  and  a  dismissal  of  his  action, 
the  release  precluded  an  action  against  a  third 

Serson  whose  negligence  caused  the  injury.— 
liddaugh  v.  Des  Moines  Ice  &  Gold  Storage 
Co.,  1^  N.  W.  395. 

m.  PLEADING,  EVIDENGE,  TRIAI.. 
AND    REVIEW. 

^=365  (Iowa)  In  personal  injury  action,  de- 
fended on  ground  that  plaintiff  bad  executed 
to  third  person  release  in  full  for  damages  sus- 
tained, claimed  by  plaintiff  to  have  been  given 
as  receipt  for  compensation  under  the  Work- 
men's Compensation  Act,  and  not  as  a  dis- 
charge of  all  claims  for  damages  on  account  of 
the  injuries,  the  burden  of  proving  that  the 
release  was  not  given  in  satisfaction  of  all 
claims  for  damages  waa  on  plaintiff.— Middaueh 
V.  Des  Moines  Ice  &  Cold  Storage  Co.,  169 
N.  W.  395. 

€='57(1)  (Iowa)  In  personal  injury  action,  de- 
fended on  ground  that  plaintiff  had  executed  a 
release  in  full  satisfaction  of  damages  sustain- 
ed, evidence  held  to  show  that  release  was  in 
full  satisfaction  for  injuries  sustained  and  not 
merely  in  satisfaction  of  his  claim  under  Work- 
men's Compensation  Act.— Middaugh  v.  Des 
Moinea  Ice  &  Cold  Storage  Co.,  169  N.  W.  395. 
®=>57(2)  (Iowa)  Where  fraud  or  mental  in- 
competency is  pleaded  for  Uie  purpose  of  set- 
ting aside  or  overcoming  a  release  or  a  settle- 
ment, a  preponderance  of  the  evidence  is  aU 
that  is  reqmred  therefor.— Wangen  7.  Upper 
Iowa  Power  Co.,  169  N.  W.  668. 
®=>58(1)  (Iowa)  In  personal  injury  action,  de- 
fended on  ground  that  plaintiff  had  given  re- 
lease to  third  party  in  fuU  satisfaction  of  dam- 
ages sustained,  question  of  whether  defendant 
and  such  third  person  were  joint  tort-feasors 
was  for  the  jury. — Middaugh  v.  Des  Moines  Ice 
&  Cold  Storage  Co.,  169  l^TW.  395. 

RELIGIOUS  SOCIETIES. 

See  Bills  and  Notes,  «s>123. 

REMAINDERS. 

See  Bankruptcy,  ce=3433;  Life  Estates,  «»6, 
18;  Mortgages,  <8=»11.  131,  134;  Perpetui- 
ties, <8=>e;  Wills,  <S=9616,  629,  684,  635,  802. 

REPLEVIN. 

See  Compromise  and  Settlement,  ®=320;  Evi- 
dence, ^=»462;  Sheriffs  and  Constables,  $=> 
99:    Warehousemen,  «=325. 

[.  RIGHT  OF  ACTION  AND  DEFENSES. 

«=s»8(2)  (Wis.)  That  plaintiff  in  replevin  parted 
with  a  draft  in  consideration  or  representa- 
tions proved  to  be  fraudnletit  did  not  preclude 
his  maintaining  action  in  replevin  to  recover  the 
draft— Roesler  v.  Shastri,  169  N.  W.  282. 
«=>8(3)  (Iowa)  In  replevin,  issue  is  as  to  who 
was  entitled  to  possession  of  property  when  ac- 
tion was  begun.— Carr  ▼.  King  &  Tomlinson. 
169  N.  W.  ife. 

€=3 10  (Iowa)  One  who  is  not  in  possession  of 
property  of  another,  nor  colluding  as  to  keep- 
ing possession,  cannot  be  made  liable  in  an  ac- 
tion of  replevin.— Carr  v.  King  &  Tomlinson, 
169  N.  W.  133. 

«=»!  I  (3)  (Iowa)  Demand  by  plaintiff  for  prop- 
erty wrongfully  in  possession  of  defendant  was 
unnecessary.- Carr  v.  King  &  Tomlinson,  168 
N.  W.  133. 


4=338  (Mich.)  In  suit  for  conversion  of  beans 
stored  with  defendant  warehouseman,  defended 
on  ground  that  they  were  taken  under  writ  of 
replevin  issued  to  another,  defendant  was  prop- 
erly refused  permission  to  ailiend  description  in 
replevin  writ  and  return  to  correspond  to  de- 
scription in  plaintiff's  warehouse  receipt. — Alls- 
wede  v.  Central  Warehouse  Co.,  169  N.  W.  13, 

TV.  PLEADING  AND   EVIDENCE. 

®=>69(4)  (Minn.)  In  replevin,  where  plaintiff 
alleges  ownership  and  the  right  of  possession 
in  |;eneral  terms,  defendant,  under  a  general 
denial,  may  offer  any  evidence  controverting  or 
impeaching  plaintiff's  alleged  title.— Bradshaw 
V.  Langum,  169  N.  W.  148. 
©=70  (Minn.)  Where  plaintiff  in  replevin  al- 
leges ownership  and  the  right  to  possession  in 
feneral  terms,  he  has  the  burden  of  proof.— 
Iradshaw  v.  Langum,  169  N.  W.  148. 

VI.   TRIAL,  JUDGMENT,  ENFOROE- 

BCENT  OF  JTTDOMENT.  AND 

REVIEW. 

€=»I03(4)  (Minn.)  In  replevin,  where  plaintiff 
alleged  title  and  right  of  possession  in  general 
terms,  and  the  answer  was  a  general  denial, 
and  property  was  delivered  to  plninHq'  defend-' 
ant,  on  plaintiff's  dismissal  of  action,  was  en- 
titled to  judgment  for  return  of  property  or  its 
value.- Bradshaw  v.  Langum,  169  N.  W.  148. 


VIL 


LIABILITIES  ON  BONDS  AND 
ITNDERTAKINGS. 


4=9 134  (N.D.)  In  action  against  sureties  on 
bond  given  under  Comp.  Laws  1913,  §  7621, 
whereby  defendants  in  a  claim  and  delivery  pro- 
ceeding obtained  redelivery  of  property  seized, 
evidence  Jteld  not  to  support  a  verdict  for  defend- 
ants on  ground  that  they  had  returned  or  of- 
fered to  retarn  property  in  snbstantialiy  as  good 
condition  as  when  delivered  under  the  bond.— ■ 
Anderson  v.  Phillips,  168  N.  W.  316. 

RES  IPSA  LOQUITUR. 

See  Municipal  Corporations,  4=»708> 

RETROSPECTIVE  LAWS. 

See  Statutes,  «s»267. 

REVENUE. 

See  Taxation. 

REVERSIONS. 

See   Easements,   ®=>26. 

REVIEW. 

See  Appeal  and  E^or;  Certiorari;  Master  and 
Servant,  4=s>417. 

RIGHT  OF  WAY.  * 

See  Municipal  Corporations,  4=3661. 

RIPARIAN  RIGHTS. 

See    Navigable   Waters,   4=>39:    Waters   and 

Water  Courses,  4=389. 

ROADS. 

See  Highways;    Private  Roads. 

ROBBERY. 

4=>l  (Minn.)  Under  Gen.  St.  1913,  fS  8635, 
8636,  robbery  may  be  committed  by  one  armed 
with  a  dangerous  weapon,  though  defendant  in- 
flicted no  bodily  harm.— State  v.  Bruno,  169  N. 
W.  249. 

4=>27(2)  (Minn.)  Where  the  evidence  was  that 
prosecuting  witness  was  bludgeoned  and  relies 
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ed  of  bift  money  In  tlie  nifihttime,  there  was  no  |   XV.  VERFORMAXCE  OF  COIfTItACT. 

?l!^l'<?,'i'!' "i"*'/ r.""  w«t™««»n  ™  »»i"i"?«l     (C)  Dcllverr  ..d  Aeeept.n««  of  flood.. 

tbe  word  '  nnlawtul    an  an  piemeot  of  the  tak- 1 .^.    ^_       ^  „„ 

tial   under   G<-n.   St.   1»1.%   |f  8035,  ,  ^Kl   (Iowa)  Where    personal    property    is 
te  V.  Bruno.  1C9  N.  W.  2-19.  1  purchased  bj  telegraphic  order  to  be  delivered 


fiC'JC— State 

$927(3,  4)  (Minn.)  Wliere  the  state's  evidence 
showed  that  proseruting  witupss  was  blud' 
gconed  and  relieved  of  his  money  in  the  night- 
time, there  was  no  issue  of  intent  in  the  case, 
requiring  an  instniction  thereon.— State  t.  Bru- 
no, 169  N.  W.  249. 

ROENTGEN  RAYS. 

See  Physicians  and  Surgeons,  €=315. 

RUPTURE. 

See  Master  and  Servant,  9=»373. 

SALES. 

See  Appea]  and  Error,  $=>1177;  Assignments, 
€=»19;  Attorney  and  Client,  $=>184;  Car- 
riers, €=>88;  Chattel  Mortgages,  ^»ti; 
Contracts,  ®=9ll7;  Corporations.  «=>82, 
117,  121,  159:  Criminal  Law,  ®=>460;  Elec- 
tion of  Remedies,  ^=>3;  Evidence,  $=»397; 
Executors  and  Administrators,  €=9163,  220; 
l^'alse  Pretenses,  <S=42,  44,  48;  Fraud,  €=> 
9,  13,  28,  58,  60;  Fraudulent  Conveyances, 
^=>27l ;  Gaming,  ^=>11 ;  Injunction,  €=» 
61 ;  Judgment,  €=»590;  Novation,  $=>!; 
Partnership,  «=>98,  336;  Patents,  «=»129, 
218;  Principal  and  Agent,  $=>145;  Receiving 
Stolen  Goods,  ®=38;  Reformation  of  Instru- 
ments, 9=>13,  18,  45;  Subrogation,  $=>22; 
Taxation,  «=5»674-722;  Trial,  «s>315;  Ven- 
dor and  Purchaser. 

I.  REQUISITES  ANB  VAIIDITT  OF 
CONTRACT. 

4s3>24  (Iowa)  Where  horsee  were  offered  at  pub- 
lic sale,  with  privilege  to  bidder  of  accepting 
one  or  both,  sale  was  not  complete  until  bidder 
declared  his  option.— Lahiff  v.  Keville,  109  N. 
W.  751. 

.^=348  (Neb.)  Delivery  of  grain  to  an  elevator 
company,  with  understanding  that  it  shall  be 
paid  for  when  payment  is  demanded  at  price 
then  prevailing,  is  not  prohibited  by  warehouse 
law.— Dworak  v.  Dobson,  169  N.  W.  259. 

H.   CONSTRVOTION  OF  CONTRACT. 

€=962  (Iowa)  Where  horses  were  ofEered  at  pub- 
lic sale,  with  privile«fe  to  bidder  of  accepting 
one  or  both,  the  purchaser's  intention,  rather 
than  that  of  the  spllcr,  would  somewhat  domi- 
nate question  of  sevprahility  of  contract. — Labiff 
V.  Kevillp.  169  N.  W.  751. 
4S962  (Minn.)  Where  defendant  by  false  and 
fraudulent  representations  that  a  farm  contain- 
ed n  certain  acreage  and  was  free  from  floods, 
induced  plhintifE  to  ejiter  written  lease  for  a 
term,  and  to  accept  bill  of  sale  of  live  stock,  etc., 
on  farm,  the  transaction  was  severable,  so  that 
plaintiff  could,  after  knowledge  of  fraud,  rescind 
one  contract  and  rat'fy  the  other.— I'rzyblyski  v. 
Pellowski,  169  N.  W.  707. 
<&=>88  (Iowa)  Severability  of  a  sale  contract, 
being  dependent  upon  the  intention  of  the  par- 
ties, is  often  if  not  usually,  a  qnestion  of  tact. — 
Laliiff  v.  Keville,  169  N.  W.  7.">1. 

Where,  after  announcement  at  public  sale  of 
warranty  as  to  soundness,  horses  were  offered 
witli  the  privilege  to  the  bidder  of  selecting  one 
or  both,  and  plaintiff,  whose  bid  was  accepted, 
and  who  seeks  to  rescind  ns  to  both  for  breach 
of  warranty  as  to  one,  elected  to  take  both, 
question  whether  horses  were  severally  or  joint- 
ly bought  depended  upon  the  intention  of  tho 
parties,  and  tlie  most  tiint  defendant  was  en- 
titled to  was  to  have  question  submitted  to  the 
jury.- Id. 


to  the  earner,  title  passes  to  the  purchaser, 
subject  only  to  the  right  of  stoppage  in  transi- 
tu, iind  the  selection  of  route  of  shipment,  in  tbe 
absence  of  directions,  is  left  to  the  seller.— 
Ketchum  &  Gaston  (Jo.  v.  Fitzgerald  Harness 
&  Buggy  Co.,  160  N.  W.  145. 

Where  bobsleds  were  ordered  by  telegram 
and  delivered  to  the  carrier  which  delayed  de- 
livery to  the  purchaser,  failure  to  forward  a 
bill  of  lading  to  tbe  purchaser  was  no  defense 
to  action  for  tbe  price,  where  he  would  hare 
been  enabled  to  trace  the  goods  wiUiont  it. 
-Id. 

€=3 161  (Mich.)  Delivery  to  the  carrier  is  de- 
livery to  the  purchaser  of  merchandise,  in  ab- 
sence of  an  agreement  to  the  contrary.— Kemp- 
er-Thomas Co.  V.  Deite,  169  N.  W.  826. 
4s>l76(3)  (Mich.)  Where  buyer  based  refusal 
to  receive  shipment  in  part  at  least  on  ground 
stock  did  not  comply  with  contract,  in  seller's 
action  against  him  he  could  prove  stock  did  not 
comply,  despite  rule  that  shipper  who  rejects 
on  specific  grounds  cannot  set  up  other  grounds 
Uter.— Noble  v.  Plrson,  169  N.  W.  860. 

VI.  WARRANTIES. 

€=>288(2)  (Mich.)  A  purchaser's  acceptance 
of  a  car,  received  on  assurance  of  seller  that 
it  was  new,  does  not  preclude  her  from  recov- 
ering damages  because  it  was  not  as  represent- 
ed.—Greissing  v.  Oakland  Motor  Co.,  169  N. 
W.  842. 

VII.  REMIBDIES    OF    8EIXER. 
(D)  Resale. 

iS=>339  (Mich.l  In  action  by  seller  of  cooper- 
age stock  against  buyer,  question  whether 
staves  furnished  failed  to  comply  with  terms 
"red  gum  fruit,  barrel  staves,"  as  understood 
by  trade,  so  that  defendant  was  not  liable  for 
amount  of  plaintiff's  loss  on  rejected  staves, 
held  for  jury  under  evidence. — Noble  v.  Pirson, 
169  N.  W.  860. 

(B)  ActiOBS  for  Prtc«  or  Valne. 

©=3340  (Mich.)  An  action  for  the  purchase 
price  "for  goods  sold  and  delivered  by  plain- 
tiff to  defendants  at  their  request"  was  an  ac- 
tion in  assumpsit,  although  followed  b^  what 
might  be  regarded  as  a  brief  bill  of  particulars, 
evidently  intended  to  meet  the  suggestions 
found  in  Judicature  Act,  c.  14,  §  2,  and  circuit 
court  rule  22.— Kemper-Thomas  Co.  v.  Deitz, 
169  N.  W.  826. 

<Ss»355(l)  (Mich.)  Action  may  be  brought  in 
assumpsit  for  purchase  price  of  merchandise 
without  specially  pleading  contract  of  sole, 
and  the  whole  transaction  is  open  to  any  proof 
showing  a  right  to  recover,  whether  under  con- 
tract originally  made,  modified,  waived  in  any 
particular,  or  beneficially  performed  in  part. — 
Kemper-Thomas  Co.  v.  Deitz,  169  N.  W.  82t}. 

vm.  rebcedt.es  of  bitser. 

(A)   Reooverx   of  Price. 

€=s>397  (Iowa)  In  action  to  recover  price  paid 
for  horses  offered  at  public  sale,  with  privil^c 
to  bidder  of  selecting  one  or  both,  tbe  contract 
of  purchase  having  been  rescinded  for  breach  of 
warranty,  held,  that  verdict  for  plaintiGE  was 
supported  by  facts  and  circumstances  in  evi- 
dence.—Lahitf  V.  Keville,  169  N.  W.  761. 

XX.   CONDITIONAZ.  SAI.E8. 

€=>450  (Mich.)  Agreement  for  sale  of  a  chat- 
tel under  which  buyer  is  given  immediate  pos- 
session, but  title  remains  in  seller  until  pur- 
chase price  is  fnllv  paid,  is  a  "conditional  sale." 
—Young  V.  Phillips,  109  N.  W.  822. 
€=>455  (Mich.)  An  instrument  purporting  to 
reserve  title  in  seller,  and  also  to  give  seller 
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risbt  of  action  to  recover  the  debt  without 
passing  title,  will  be  construed  to  make  an  ab- 
solute Bale  with  the  reservation  of  a  lien  by 
WRY  of  security;  the  two  provisions  being  in- 
consistent.—Young  V.  Phillips,  lee  N.  W.  ffi2. 
^=»465  (Mich.l  A  contract  for  the  sale  of  per- 
sonal property,  under  which  seller  retains  title 
until  purchase  money  is  paid  in  full,  but  gives 
buyer  immediate  possession  of  property,  being 
a  conditional  sale  contract,  is  not  required  to 
be  recorded  under  Comp.  Laws  1915,  S  11968.— 
Young  V.  PhilUps,  169  N.  W.  822. 
@=>475  (Wis.)  Where  a  conditional  sales  con- 
tract covering  manure  spreaders  was  valid  and 
subsisting  when  seller  assigned  it  and  a  judg- 
ment heM  against  the  buyer,  in  consideration 
of  payment  by  assignees,  the  latter  acQnired  ti- 
tle to  the  spreaders  as  against  the  creditors  of 
the  vendee.— Wiedenbeck-Dobelin  Co.  T.  Ander- 
son, 169  N.  W.  615. 

«s>477(4)  (Mich.)  Seller's  election  to  bring 
action  tor  unpaid  purchase  money  on  buyer's 
failure  to  make  payments  in  accordance  with 
conditional  sale  contract  makes  such  sale  ab- 
solute—Young  V.  PhUUps,  169  N.  W.  822. 
^=3477(4)  (Wis.)  Where  conditional  sale  con- 
tract provided  for  retention  of  title  until  pay- 
ment in  cash,  neither  seller's  action  on  buyer's 
notes  for  price,  nor  unsatisfied  judgment  there- 
in, operated  to  convert  conditional  sale  into  ab- 
solute sale,  vesting  title  in  vendee. — Wiedenbeck- 
Dobelin  Co.  V.  Anderson,  169  N.  W.  615. 
«=>479(1)  (Mich.)  Seller  on  conditional  sale 
contract,  upon  buyer's  failure  to  make  pay- 
ments in  accordance  with  contract,  may  retake 
property,  or  may  sue  upon  contract  and  recover 
judgment  for  the  unpaid  purchase  money. — 
Young  V.  PhiUips,  169  N.  W.  822. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Account,  9=s»18;  Judgment,  «=3604 ;  Jus- 
tices of  the  Peace,  4=>174;  Officers,  9=389; 
Trial,  <S=»292. 

II.  P1TBI.IO    SOKOOIJS. 

(B)  Creation,    Alteration,    Bxlatenee,    and 
Dfasolntlon  of  Dlatrleta. 

®=>24(2)  (N.I).)  In  action  by  citizens  and  tax- 
payers affected  by  proceedings  of  board  of  direc- 
tors of  a  special  school  district  annexing  terri- 
tory, the  complaint,  alleging  nonexistence  of 
facts  Bivin?  authority  to  enlarge  the  district, 
states  a  cause  of  action. — Weidorholt  v.  TJsbon 
Special  School  Dist.  No.  19,  180  N.  W.  809. 

The  Ipfrality  of  proceedings  of  a  school  board 
In  annexing  territory  to  a  district  which  could 
have  been  tested  at  common  law  by  quo  war- 
ranto may  be  tested  under  Comp.  Laws  1913,  f 
7{M)9.  by  civil  action  in  the  district  court- Id. 
*=»33  (Iowa)  Failure  to  elect  a  school  treas- 
urer did  not  render  proceedings  for  the  organ- 
ization of  a  consolidated  school  district  void  or 
uncompleted,  under  Code  Supp.  1913,  §{  2754, 
2794n.  and  Code,  f  2795— LJnn  Grove  Inde- 
pendent Consol.  School  Dist  v.  Rokkan,  169 
N.  W.  656. 

«s>38  (S.D.)  Under  Laws  1913.  c.  194,  as 
amended  by  I^aws  1917,  c.  218,  residents  of  a 
certain  school  district,  who  simply  moved  to 
another  district  temporarily  but  who  never  in- 
tended to  change  their  residence,  remained 
"electors"  of  the  first  district  and  were  not  dis- 
qualified to  sign  i^etition  of  such  district  for 
election  to  detormme  question  of  consolidation 
while  they  resided  in  the  other. — Viktora  v. 
Cressman,  169  N.  W.  551. 

Contestant  bad  burden  of  showing  irregulari- 
ties sufficient  to  vitiate  election  submitting 
question  of  consolidation  of  school  districts. 
-Id. 

Election  to  determine  question  of  consolida- 
tion of  school  districts  is  not  governed  by  the 
same  rules  and  subject  to  the  same  restrictions 
ns  the  general  biennial  elections  for  election  of 
state  and  county  officers.— Id. 

Irregularities  which  did  not  deprive  any  voter 


of  a  fair  chance  to  register  his  will,  or  which 
did  not  prevent  will  of  voters  from  being  fairl.v 
and  truly  ascertained  and  declared,  did  not  vit- 
iate school  district  election  to  determine  ques- 
tion of  consolidation.— Id. 


(D) 


District  rrop«>rty.  Contracts,  and 
Uabllltlcs. 


^£989  (Wis.)  The  placing  of  a  pail  containing 
hot  water,  caustic  acid,  and  chemical  in  the 
passageway  of  a  school  building;  for  purpose  of 
scrubbing  the  floor  is  not  an  act  done  to  "main- 
tain" the  building,  within  Laws  1918,  c.  588, 
amending  St.  1911,  g§  2394-^8.  2394—19,  im- 
posing obligation  on  owner  of  public  building  to 
"construct,  repair,  or  maintain"  building  in 
safe  manner.- Juul  v.  School  Dist.  of  City  of 
Manitowoc,  169  N.  W.  309. 

Public  school  district  of  a  city  furnishing  free 
education  under  Const  art.  10,  $  3,  is  not  lia- 
ble for  injuries  received  by  a  pupil,  who  fell 
into  a  pail  containing  hot  water,  caustic  acid, 
and  chemical  compounds  placed  in  the  passage- 
way of  the  school  building  for  purpose  of  scrub- 
bing floor;  the  pail  having  been  so  placed  in 
the  discbdrge  of  its  governmental  duty.— Id. 

(B)    District 


Debt,    Secnrlttea, 
atlon. 


and    Tax- 


<8=>90  (Wis.)  Under  St.  1917,  «  40.09,  subd.  5, 
and  section  40.26,  subd.  1,  a  school  board  can- 
not expend  more  in  the  construction  of  a  school 
building  than  is  voted  by  the  electors. — 
O'Loughlin  t.  Dom,  169  N.  W.  572. 

If  electors  of  school  district  had  power  with- 
out exceeding  tax  limit  to  vote  $2,250  for  school 
building  st  time  they  voted  $1,700.  they  could 
later  ratify  and  approve  acts  of  school  board  in 
expending  $2,250  in  construction  of  school 
building,  under  St.  1917,  f  40.09,  subd.  6,  and 
section  40.26,  subd.  1.— Id. 
4b>I07  (Wis.)  One  seeking  to  enjoin  levy  of 
tax  by  school  district  on  the  ground  that  Const, 
art.  11,  i  3,  limiting  the  indebtedness  of  any 
such  corporation,  was  violated,  has  the  burden 
of  so  showing.— O'Loughlin  v.  Dom,  189  N.  W. 
572. 

(F)   Claims  Asalaat  District,  and  Actions. 

^=>II2  (Wis.)  The  carrying  of  a  motion  at  an 
annual  meeting  of  electors  of  a  school  district, 
"that  if  we  can  get  out  of  paying  the  $430  to 
S.  we  will,"  did  not  amount  to  repudiation  of 
the  obligation  or  bar  a  later  recognition  there- 
of.—O'Loughlin  V.  Dorn,  169  N.  W.  672. 

(G)  Teachera. 

<3=>I46  (Wis.)  Teacher  having  completed  23 
full  years'  service,  employed  during  3  years  at 
private  school,  but  for  $200  annual  salary,  giv- 
mg  two  fifty-minute  periods  daily  to  public 
school  pupils,  under  city's  contract  with  private 
school  for  teaching  service,  was  a  "teacher," 
within  St  1917,  f  42.17,  and  entitled  to  an- 
nuity under  section  42.11,  as  having  completed 
25  years'  service,  notwithstanding  rules  of  the 
board  of  trustees  of  the  fund,  made  after  com- 
pletion of  such  service,  under  which  the  2  final 
years'  service  would  have  been  insufficient — 
State  V.  Board  of  Trustees  of  Teachers'  bisur- 
ance  and  Retirement  Fund  of  Wiacoitsin,  169 
N.  W.  562. 

The  board  of  tmstees  of  the  teachers'  insar- 
ance  and  retirement  fund,  though  having  wide 
discretion,  cannot  alter  the  statutory  require- 
ments for  pensions,  though  it  may  regulate  the 
manner  in  which  pension  rights  may  be  obtain- 
ed.—Id. 

Where  teacher  received  $1,200  annually  from 
private  school,  and  $2()0  annually  from  city, 
doing  both  private  and  public  school  work,  un- 
der city's  contract  with  private  school  for 
teaching  service,  and  she  was  assessed  for  the 
retirement  fund  on  a  $200  salary  only,  it  was 
proper  to  require,  before  i>aying  her  a  pension, 
that  she  pa.y  into  the  fund  the  difference  be- 
tween the  assessment  on  $200  and  $1,400.— Id. 
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(H)  Pvpllat  rad  Condnet  nad  Dlaotpline  of 
Scliaols. 

^=>  1 591/2  (Iowa)  Since  a  rural  school  district 
could  have  contracted  to  pay  a  father  for  haul- 
ing his  children  to  school,  auditing  and  approv- 
ing the  father's  claim  in  part  of  the  amount 
claimed  was  ratification  of  contract  when  made 
with  full  knowledge  of  the  facts. — Woods  v. 
Independent  School  Dist  of  Oto,  169  N.  W. 
108. 

Ratification  by  a  rural  school  district  by 
auditing  and  allowing  claim  of  a  father  for 
hauling  his  children  to  school  is  not  contrary  to 
public  policy. — Id. 

SEDITION. 

See  Army  and  Nary,  ®=s>40;  Constitutional 
li&w,  <S=>90;    Statutes,  <6=»118;   War,  <8=s>4. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  «=»188-171- 

SET-OFF  AND  COUNTERCUIM. 

See  Appeal  and  Error,  Q=>1060;  Evidence,  <=» 
413,  590;  Insurance,  ®=»645;  Judgment.  <&=> 
622,  786,  883;  Justices  of  the  Peace.  iS=>174; 
Landlord  and  Tenant,  €=»180;  Malicious 
Prosecution,  €=>59;  Reformation  of  Instru- 
ments, 4s>17;  Vendor  and  Purchaser,  €=» 
851. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

See  Appeal  and  Error,  $s>414:  Evidence,  ^» 
462;  Taxation,  «s»696,  707.  722. 

m.   POWERS,  DITTIES.  AKS  UABIIiI- 
TIES. 

e=>99  (Mich.)  Where  defendant  in  replevin  ac- 
tion with  meritorious  defense  gave  sheriff  cer- 
tified check  in  lieu  of  indemnity  bond  and  was 
refused  return  thereof  upon  tendering  regular 
bond  and  demanding  check,  sheriff,  having  in- 
dorsed check  to  plaintiff,  who  had  cashed  it  and 
discontinued  action,  was  liable  to  defendant  for 
amount  of  check. — ^Diamant  v.  Chestnut,  lUO 
N.  W.  927. 

SIGNATURES. 

See  Bills  and  Notes,  «=>119.  123,  873;  Can- 
cellation of  Instruments,  «=>46;  Evidence, 
<S=»423;  False  Pretenses,  «=»42,  44,  48; 
Hnsband  and  Wife,  «=>85. 

SLANDER. 

See  Libel  and  Slander. 

SMALLPOX. 

See  Counties,  «=»204;    Health,  <S=»7. 

SPECIAL  UWS. 

See  Statutes,  <e=>93. 

SPECIFIC  PERFORMANCE. 

See  Appeal  and  Error,  «=3901,  1162;  Judg- 
ment. ®=3538,  735;  Vendor  and  Purchaser, 
<S=>143. 

I.  NATURE  AND  OKOVNDS  OF  REM- 
EDT  IN  GENERAL. 


(N.D.)  Specific  performance  is  not  a  mat- 
ter of  course,  but  rests  in  the  sound  legal  dis- 
cretion of  the  court. — Beet>e  v.  Hanson,  169  N. 
W.  31. 

II.   CONTRACTS  ENFORCEABLE. 

®=»25  (Wis.)  Stipulation    entered    into    before 
railroad    commission    between    plaintiff   having 


permit  to  do  public  lighting  in  city  and  a  rival 
company,  being  binding  and  in  the  nature  of  a 
contract,  held  subject  to  eaforcement. — Oconto 
Electric  Co.  v.  City  of  Oconto,  169  N.  W.  293. 
<3=»29(1)  (N.D.)  Specific  performance  of  a  con- 
tract will  be  denied,  under  Comp.  Laws  1913,  { 
7197,  when  its  terms  are  not  sufficiently  certain 
to  make  the  precise  act  to  be  done  clearly  as- 
certainable.—Beebe  V.  Hanson,  169  N.  W.  31. 

A  contract  for  an  exchange  of  land  for  goods 
to  be  selected  so  as  to  make  "a  well-balanced 
stock,"  giving  no  method  of  selecting,  was 
coo  indefinite  for  specific  performance.— Id. 
®=>50  (N.D.)  Specific  performance  will  be  de- 
nied under  Comp.  Laws  1913,  {  7198,  whoi  the 
contract  is  not  based  on  an  adequate  considera- 
tion, and  in  all  respects  just  and  reasonable. — 
Beebe  v.  Hanson,  169  N.  W.  31. 
^saSI  (Iowa)  Equity  will  not  decree  specific 
performance  of  a  contract  for  exchange  of 
lands,  where  defendant  was  not  familiar  with 
local  land  values,  and  plaintiff  so  grossly  ex- 
aggerated the  vajne  of  his  lands  as  to  make 
the  contract  unconscionable. — Wagner  v.  Allen, 
169  N.  W.  148. 

4=>6I  (Mich.)  A  pnrdiaser  whose  contract  has 
been  forfeited,  unless  relieved  therefrom,  has 
no  right  to  specific  performance  of  contract. — 
Lozon  V.  McKay,  169  N.  W.  11. 
®=>62  (Wis.)  Specific  performance  of  a  valid 
existing  contract  to  do  public  commercial  light- 
ing in  a  city  will  be  granted,  where  damages  are 
not  an  efficient  or  adequate  remedy  for  loss  dne 
to  breach. — Oconto  Electric  Co.  v.  City  of  Ocon- 
to, 169  N.  W.  293. 

®=>77  (Iowa)  Specific  performance  of  parol 
agreement  to  execute  written  assignment  of 
title  papers  as  security  for  payment  of  money, 
where,  at  time  of  making  oral  contract,  papers 
were  delivered,  may  be  enforted  by  suit  in 
equity;  equitable  lien  being  thereby  created. — 
Vigars  v.  Hewins,  169  N.  W.  119. 
®=382  (Mich.)  In  a  suit  to  enforce  a  postnup- 
tial agreement  between  husband  and  wife  set- 
tling property  rights,  equity  does  not  neces- 
sarily have  jurisdiction,  where  no  ■  fraud,  ac- 
cident, or  mistake  is  alleged;  the  validity  of 
the  agreement  being  relied  on  and  not  attack- 
ed.—Tipson  V.  Jeannot,  169  N.  W.  874. 

rV.   PROCEEDINOS    AND    BELIEF. 

®=3l04  (Minn.)  A  vendor's  action  for  specific 
performance  of  a  contract  to  purchase  land 
located  in  P.  county  and  to  have  the  purchas- 
er's interest  therein  sold  to  pay  amount  due  on 
contract  was  not  wholly  local  and  was  properly 
triable  in  L.  county,  where  the  purchaser  re- 
sidcd.— State  v.  District  Court  of  Pine  County, 
169  N.  W.  420. 

^=3(10  (Mich.)  On  purchaser's  bill  for  specific 
performance  after  forfeiture  for  failure  to  pay 
taxes  and  purchase-money  installments,  the  mon- 
ey due  should  have  been  brought  into  court  to 
assure  it  that  terms  upon  which  relief  from  for- 
feiture might  be  granted  would  be  complied 
with.— lyozon  v.  McKay,  169  N.  W.  11- 

SPEED. 

See  Highways,  «=9l97. 

STATES. 

See  Appeal  and  Error,  9=971;  Attorney  Gen- 
eral, $=>7;  Commerce,  «s»8;  Insurance,  ®s» 
133;  Malicious  Prosecution,  «s>4;  Physi- 
cians and  Surgeons,  9=>4,  6;  Schools  and 
School  DistricU,  «=>38:    Statutes,  «=>35V&. 

XL  OOVEBNICBirr  AND  OFFICERS. 

<&=>30  (Minn.)  Gen.  St  1913,  I  630,  as  amend- 
ed by  Laws  1915,  c.  167  (Gen.  St.  Supp.  1917, 
i  530),  relating  to  an  inspection,  of  ballots  where 
a  contest  has  been  instituted,  indudes  contests 


Digitized  by 


Google 


1089  TNDEX-DTOESfT  Statnteg  (Mnatniefl 

For  cmMi  la  Dee  JMk.  *  Am,I>ls.  Ke7-Na.B«rIef  *  IndexM  lee  same  topic  and  KZT-Ii'lIHBEB 


ft>r  se«t«  in  the  Lepslaturc— State  v.  Nelson, 
169  N-.  W.  788. 

Under  Gen.  St.  1918,  {  525,  permitting  any 
voter  of  a  senatorial  district  to  contest  the  elec- 
tion of  any  person  declared  elected,  by  serving 
on  contestee  a  written  notice,  specifying  time 
and  place  where  depositions  will  be  taken,  not 
later  than  40  days  after  the  election,  the  words 
"the  election"  refer  to  date  appointed  for  cast- 
ing votes,  and  exclude  the  time  of  "final  can- 
vass."—Id. 

Courts  and  the  several  Judges  thereof  have  no 
jurisdiction  over  legislative  election  contest,  and 
should  not  assnme  authority  to  talie  any  steps 
therein,  nnless  authorized,  and  then  only  to  the 
extent  specifically  anthorised.— Id. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LTOITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

X.  ENACTMENT,  REQTnSITES.  AND 
VAXIOITT  IN  OENEBAL. 

«=»35"/^  (Neb.)  Both  Const,  art  8,  §$  Ic,  Id, 
and  Laws  1913,  c.  159,  S|  5,  &,  relating  to  ref- 
erendum, contemplate  uiat  actions  under  the 
law  shall  be  speedily  commenced  and  terminat- 
ed, so  that  elections  may  be -had,  if  possible,  at 
time  named  in  Constitution,  and  laches  in  com- 
mencing or  resisting  action  will  justify  dismis- 
sal of  action  or  defense.— Barkley  v.  Pool,  169 
N.  W.  730. 

In  view  of  Const,  art.  3,  §  Id,  providing  that 
elections  npon  referendum  petitions  shall  be  at 
first  regular  state  election,  etc.,  an  election,  if 
not  permanently  enjoined,  should  be  had  at  a 
regular  election,  and  as  soon  as  may  be  under 
the  law,  awaiting  final  decision  of  conrt  after 
issuance  of  temporary  injunction. — Id. 

Under  Const,  art  3,  f  Id,  relating  to  elections 
upon  referendum  petitions,  and  Laws  191S,  c. 
159,  g§  5,  6,  permitting  mandamus  against  sec- 
retary of  state  to  question  validity  of  referen- 
dum petition  or  manner  of  submission,  a  prop- 
osition will  not  be  submitted  pending  an  action 
to  prevent  submission  because  of  insufficiency 
of  petition,  and  in  which  a  temporary  injunc- 
tion has  issued. — Id. 

n.   GENEBAI.  AND   SPEOIAI.  OR  £.0> 
OAI.    LAWS. 

«=»93(9)  (N.D.)  Gomp.  Laws  1913,  |  862.  pro- 
viding that  if  vote  for  any  party  candidate 
for  an  office  therein  provided  is  less  than  25 
per  cent,  of  average  total  cast  for  Governor, 
etc.,  of  the  same  political  party,  no  nomination 
in  that  party  for  such  office  shaU  be  made,  is 


imconetitntional  as  being  arbitrary,  and  as 
lacking  uniformity  and  a  constant  standard  for 
classification  in  different  counties. — State  v. 
Flaherty,  169  N.  W.  93. 

m.   SITBJEGTS  AND  Trri.ES  OF  ACTS. 

«=>II4(6)  aowa)  Code  Supp.  1815,  |  2421b, 
relating  to  the  duty  of  railroad  companies  to 
keep  records  of  liquor  shipments  and  declaring 
that  no  shipment  shall  be  delivered  to  the  con- 
signee until  entry  upon  such  record  book,  his 
name,  residence,  intended  use  of  the  li^oor,  etc., 
held  to  comply  with  Const  art.  3,  S  29,  as  to 
subject  and  title  of  acts. — Stajcar  v.  Dickinson, 
169  N.  W.  756.  ■ 

<3=>l  18(1)  (Minn.)  Laws  1917,  c.  468,  J  3  (Gen. 
Supp.  1917,  I  8521—3),  making  it  unlawful  to 
advocate  that  citizens  of  Minnesota  should  not 
aid  United  States  in  carrying  on  war  with  its 
public  enemies,  wag  within  scope  of  title  making 
It  unlawful  to  discourage  enlistments  in  military 
or  naval  forces  of  United .  States  or  of  state  of 
Minnesota,  and  providing  punishment  -  therefor. 
—State  V.  Kaercher,  169  N.  W.  699. 

ZV.  AMENDMENT,    REVISION,    AND 
CODIFICATION. 

«=3l3l  (Nd».)  Laws  1917,  c.  87,  so  far  as  pro- 
viding for  appropriation  of  gas  works  for  pub- 
lic uses,  is  supplemental  to  Rev.  St  1913,  c. 
46  (sections  4()67-4403),  relating  to  municipal 
corporations,  and  is  not  invalid  as  a  violation 
of  the  constitutional  provisions  as  to  manner 
in  which  statutes  may  be  amended. — In-  re  Ap- 
praisement of  Omaha  Gas  Plant,  168  N.  W. 
725.  . 

VI.  CONSTBirCTION  AND   OPERA- 
TION. 

(A)  General  Bales  of  Coastraetlon. 

<S=3205  (Iowa)  In  ascertaining  the  real  intent 
of  the  Legislature  in  the  enactment  of  a  stat- 
ute, the  statute  must  be  looked  to  as  a  whole. — 
State  V.  Blrdsall,  168  N.  W.  453. 
^=>207  (Neb.)  Such  a  construction  should  be 
given  a  statute  as  will  harmonize  apparently 
ctmfiictlng  provisions. — West  Nebraska  Iiand  Co. 
v.  Bslick,  168  N.  W.  729. 

<@=322S</2  (Neb.)  Special  provision  of- an  act  re- 
lating to  particular  subject-matter  will  prevail 
over  general  provisions  in  other  statutes,  in  so 
far  as  there  is  a  conflict.— State  v.  Penrod,  169 
N.  W.  266. 

«=»227  (Neb.)  The  word  "shall,"  in  statutes,  as 
in  colloquial  speech,  is  frwjuently  interpreted  to 
mean  a  direction,  rather  than  a  mandate.— Bark- 
ley  V.  Pool,  169  N.  W.  730. 

(D)  Retroactive  Operation. 

<9=»267(1)  (Mich.)  In  so  far  as  a  new  statute 
merely  provides  for  changes. in  the  mode  of  pro- 
cedure, it  will  not  invalidate  steps  taken  before 
it  goes  into  effect,  but  will  apply  to  all  proceed- 
ings taken  thereafter.— Clugston  ▼.  Rogers.  169 
N.  W.  9. 


UNITED  STATES. 

CONSTITUTION. 


Amend.  14,  $  1. 
Art  1.  f  8  ... . 


700 
7i)0 


STATUTES  AT  LARGE. 

1898.  July  1,  ch.-  541,  § 
47a2,  30  Stat.  557   64 

1888.  July  1,  ch.  541,  { 
67d,  30  Stat  564 467 

1808,  July  1.  ch.  541,  i 
70a,  30  Stat  665 64 


STATUTES  CONSTRUED. 

1908,  Aprn  22,  ch.  149,  35 
Stat   65.  .395,  429,  540,  673 

1908.  April  22,  ch.  l49,  i 
1.  35  Stat  65 673 

1913,  March  1,  ch.  90.  37 
Stat  699   756 

COM?ILBt>.  STATUTES  1916. 

J  1333 304 

|§    8857-6665 395,  429, 

640,  673 

i  8739 >...i.  756 

H  9631,  9664 t»..     64 


IOWA. 

-   CONSTITUTION. 

Art  1,  S  9 177 

Art  3,  S  29 750 

CODE   1887. 

48,  subsec.  8 443 

766 m 

810 sm 

1  819,  820  110 

i  823,  824  386 

965 100 
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il30S 443 
1638 776 
1709 97 
1819 386 
8  2020.  2061,  2063 637 

«  2313 698 

I  2419 756 

I   2427  :!38,  624 

I   2568 760 

«S  2576,2580 38 

12795 636 
2974 752 
2992 676 
3004 60 
3096 446 

S  3385 47 

S  3431 177 

a  a432.  3434 678 

§  3455  764 

§  3504 46 

$$  3520,  3524 892 

3594  245,  894 

3596 245 

3650 177 

3659 131 

3833 776 

I  3870 467 

I  4011 56 

li  4049,  4050.  4056 127 

I  4003 400 

114096,4008 462 

I  4114 394 

It  4228-4239 321 
4663 108 
4582 133 
4804 190,  388 
4606 W6 

i  4612 241 

I  4614 338 

I  4678 776 

I  4962 657 

J  6196 lie.  610 

§6464 663 


CODE  SUPPLEMENT  1907. 
it  1641-b,  1641-*.  1641-f  216 


CODE  SUPPLEMENT  1918. 

245a 117 

1527b17 647 

1571ml8,  pars.  11, 12.. .  681 

i  1671ml9 388 

1671m20 681 

|l    1989-al8.    1989— a25, 

1989-a46    108 

2057 ; 651 

2120n  647 

2477— m 360 

2477— m  et  seq 360,  395 

2477— mlO 628 

2488 360 

2571a 760 

If  2754.  2794a 636 

SI  2911a.  2»llb 334 

i  306O-a20   686 

li  30BO-a55,  3060-a59. .  208 

ll  3705 744 

i  4775al 371 


CODE  SUPPLEMENT  1915. 

|«  604^-cl  to  694— c51  ...  453 

11  2421a,  2421b 756 

l|  2427.  2461a.  2461b  ....  842 
§1  2538w,  2538wl,  2538w3, 
2538w5 131 


LAO'S. 

1902,  ch.  147 680 

1907,  ch.  192 «80 

19(H>,  ch.  104.  $4 216 

1913,  ch.   147    .  .325,  540,  ((2S 

1917.  ch.  75 400 


mOHIOAX. 

OONSTITLTION. 
Art.  2.  I  19 889 

COMPILED  LAWS  1897. 
f  10612 852 

COMPILED  LAWS  1915. 

S  3350 850 

I   4138 17 

S  4268  et  seq 926 

6559 13 

7794 930 

8040 800 

8302 914 

11415 956 

I  11532,  11533 838 

11975 868 

11988 822 

12309,  12456 004 

12552 844 

12557 917 

,  12634 224 

1  15301  918 

I  15749 889 

PUBLIC  ACTS. 

1882,  No.  9,  J  16 14 

1893,  No.  206  ((  140  add- 
ed bv  Pub.  Acts  1897, 
No.  229).  Amended  by 
Pub.  Acts  1906,  No.  142  17 
1897,  No.  229 17 

1908,  No.  236.  Amended 
by  Pub,  Acts  1905,  No. 
142 9 

1905,  No.  142  9,  17 

1907,  No.  838.  Amended 

by  Pub.  Acts  1918,  No. 

338  934 

1909,  No.  248,  S  3 890 

1909,  No.  259 956 

1909,  No.  269,  f  1 936 

1911,  No.  91 926 

1912  (Ex.  SesB.)  No.  10.. 

879,  943 
1912  (Ex.  Sess.)  No.  10, 

pt.  8,  §  17  849 

1913,  No.  338  934 

1915,  No.  814,  ch.  14.  j  2  826 
1915,  No.  814.  ch.  36,  g  4. .  934 
1917,  No.  158  880 

MZirNEBOTA. 

REVISED  LAWS  1905. 
(S  4388,  4389 489 

GENER.4L  STATUTES  1913. 

625 788 

530.    Amended  by  Laws 

1915,  ch.  167   788 

970 264 

§  2488-2578 805 

6015 228 

7497   477 

7722 251 

I  7783 540 

782H.  subsec.  5 641 

7916 272 

i  7990 804 

§  7995.  AmencItKl  by  Laws 
1917.  oh.  66,  8  2 697 

I§  8195-82.30   274 
Ji  8203,  8230i  582 
SliTS 797 
8542 599 
S56S 420 

a  8636,  86.36   249 

GENERAL    STATtiTES 
SUPPLEMENT  1917. 


530  . 
2542 


788 
805 


{  4623-1  to  4623-25  ...  480 
6761-1   476 

i§  7244—1,  7244-2 829 

7995 476,  897 

7996 476 

§  8521—1  to  8521-6. ...  790 
8521-3   699,  712 

LAWS. 

1918,  ch.  23 419 

1913,  ch.  235,  S  1,  subsec 

3 805 

1913.  ch.  235,  H  38.  3»,  48, 

51   805 

1913,  ch.  235.  i  56.  Amend- 
ed   by    Laws    1916,    ch. 

116,  I  10%  805 

1915,  ch.  116,  i  10%  ....  805 

1915,  ch.  152 480 

1915,  eh.  152,  H  1.  2,  4, 

23.   25   .:..:,?...  480 

1915,  ch.  167 788 

1917,  ch.  66.  Jl 476 

1917,  ch.  66,  5  2 476,  587 

1917.  ch.  .66.  S  8 476 

1917,  ch.  72 529 

1917,  ch.  463 790,  792 

1917;  ch.  463,  8  8 

699,  712,  790 


XEBBABKA. 

CONSTITUTION. 

Arfc  1,  I  11 433 

Art.  2  725 

Arts,  file,  Id 730 

CODE    OF    CIVIL  PRO- 
CEDURE. 

i  77.     Amended  by  Laws 
1909,  ch.  161 729 

REVISED    STATUTES  1918. 

1104-1106 270 

I  1541,  1596 720 

1866-1901  268 

2140,^2165 286 

220&-2211.      Amended 
by  Laws  1917,  ch.  37..  266 

i  3212,  3299 1 

3439 723 

S4045,  4066 717 

I  4067-4403  726 

5653    433 

7420 785 

7420.    Amended  by  Laws 

1917,  ch.  135 786 

7640 729 

8549 433 

8630 654 

8640 271 

9081 3 

LAWS. 

1879,  p.  276 716 

loan.  ch.  73   4.36,  716 

1909,  ch.  161 729 

1911,  ch.  145 268 

1913,  ch.  159.  §S  6.  6 730 

1913,  ch.  2,'t4 262 

1917,  eh.  37 266 

1917,  ch.  87 725 

1917,  eh.  87.  S$  4a-4f  ....  726 
1917,  ch.  135 786 


NORTH  DAKOTA. 

CONSTITUTION. 
i  121 491 

COMPILED   LAWS  1913. 

S  862 93 

K  1051  4AA 

|{  1925.1927,'  1938  '.'.'.'.'.'.  313 
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Snbaerlptlons 


3208 490 

3500,  Bubsec.  47 87 

S818 424 

3861,  subsec.  3 87 

4078.  5927 811 

6282,  6283,  6425 ISl 

'6718 601 

6740 608 

i  6851,  6862  318 

6854,  6855  80 

7197,  7198 31 

7397  601 

7483 735 

7521 816 

i  7762,  7793,  7864 606 

7969 809 

10628,  subsec.  4 681 

10728 681 

LAWS. 

1887.  ch.  73 87 

1806,  ch.  27 87 

1913,  ch.  191    811 

1917,  ch.  101 490 

1017,  ch.  161 688 

1017,  ch.  254,  H  1-8  ••••  4»1 

SOUTH  DAKOTA. 

CIVIIi  CODE. 
I  1840 626 

OODB   OF    CIVIIi   PBO- 

CEDUBE. 

{  151  236 


i  298 


PENAL  CODE. 


647 


POLITIOAL  CODE. 
i  3216 616 

LAWS. 
1913,    ch.    194.      Amend- 
ed W  Laws  1917,  ch.  218  651 
1017,  ch.  218   551 

wiBooNsnr. 


CONSTITUTION. 
Art.  10,  S  8 


Art.  11, 
Art  13, 


3 
3 


309 
572 
304 


STATDTBS  1898. 


I  1809.  Amended  by  Laws 
1007.  ch.  696 570 

STATUTES  1911. 

K  2394-48.  2394—40. 
Amended  by  Laws  1913, 
ch.588 309 

STATUTES  1917% 

S|  10.42,  14.53 310 

40.09,  Bubaec.  6 672 

40.26,  subsec.  1 572 

S§  42.11,  42.17   562 

113.14   304 

1062 420 

|§      1087—46,      1087—61, 

1087—57    565 

1322m   674 

1565a 310 

1675-18  607 


1770b  617 

1770b.  subsec.  7   617 

1770b,  subsec.  7e 617 

1774 207 

1774a 617 

i  1775,  1776 297 

1778,  subsec.  6 308 

1960 600 

1960.  subsec.  2(6) 609 

1977  606 

2366 568 

2394—3  568 

2.S94r-3,  subsec.  3 568 

2.'?»4— 19  619 

2;W4— 21,  2.S!>4— 22 312 

2aS6a,  28.36b  301 

2878 ;  657 

!  ?.0-12,  3019 312 

.-iOOf)  297,  305,  667 

;!0-2m 286 

3236 310 

4363  286 

4423 287 


orrr  charters. 

Madison.     Laws  1882,  ch. 
36   


810 


LAWS. 

1882,  ch.  36 310 

1007,  ch.  506   570 

1907,    ch.   696.      Amended 

by  Laws  1909,  ch.  .332; 

Laws     1011.     ch.     658; 

LawB  1016.  ch.  437  ....  570 

1909,  ch.  332 570 

1911,  ch.  663 570 

1913,  ch.  588 309 

1915,  eh.  437 670 


STENOGRAPHERS. 

S«e  Evidence,  <Ss9682. 

STEPS. 

See  Municipal  Corporations,  «=>761. 

STIPULATIONS. 

See  Appeal  and  Error,  4=>969;  Attorney  and 
Client,  <e=s>86;  Estoppel,  <9=>92;  Judgment, 
<8=>90;  Landlord  and  Tenant,  <g=»132;  Spe- 
cific Performance,  ^=>25. 

<=»I4(12)  (Iowa)  In  suit  to  cancel  judgment 
and  qmet  tlue  in  plaintiff  to  land  sold  to  satisfy 
the  same,  stipulation  held  to  go  to  the  validity 
of  the  judgment  ab  initio,  and  not  to  whether 
it  had  been  satisfied  as  alleged. — Farr  v.  How- 
erton.  169  N.  W.  894. 

€=>2I  (Minn.)  A  stipulation  is  presumed  to  be 
valid  and  binding.— National  Council  of  Knights 
and  Ladies  of  Security  v.  Scheiber,  160  N.  W. 
272. 

STORES. 

See  Negligence,  ^=o67. 

STREET  RAILROADS. 

n.  REOULATIOIf    AND     OPSRATIOIf. 

«=90(5)  (Mich.)  Where  motorman  of  Interur- 
ban  railroad's  car  running  in  public  highway 
ran  toward  automobile  stalled  on  track  at  such 
speed  that  he  could  not  stop  within  distance 
at  which  he  could  first  see  it,  he  was  guilty  of 
negligence.— Fischer  v.  Michigan  Ry.  Co.,  169 
N.  W.  810. 

«=»M2(3)  (Iowa)  In  an  action  for  injury  to 
person  and  property  sustained  by  plaintiff 
through  being  struck  by  a  street  car  while 
driving  across  defendant  s  track,  evidence  held 
not  to  sustain  plaintiff's  burden  of  proving 
169  N.W.-66 


freedom  from  contributory  negligence. — Deva- 
ney  v.  Omaha  &  C.  B.  St.  Ry.  Co.,  169  N.  W. 
381. 

9=>II7(8)  (Minn.)  In  action  by  workman  for 
injury  in  a  collision  between  employer's  truck, 
in  which  he  was  riding  home  from  work,  and 
a  street  car,  evidence  as  to  negligence  of  street 
railway  company  in  management  of  its  car  in 
approaching  street  crossing  held  to  make  ques- 
tion for  jury.— Erickson  v.  St.  Paul  City  Ry. 
Co.,  169  N.  W.  532. 

^33(17(26)  (Mich.)  In  an  action  against  an  in- 
terurban  railroad,  running  in  a  public  highway, 
for  damages  in  collision  to  an  automobile  stall- 
ed on  its  track,  question  of  contributory  negli- 
gence of  driver  of  automobile  held  for  jury.— 
Fischer  v.  Michigan  Ry.  Co.,  169  N.  W.  819. 

SUBROGATION. 

€=9 1 7  (N.D.)  Where  mortgagee  of  homestead 
not  finally  proved  to  protect  his  security  and 
in  behalf  of  homesteader  advanced  government 
purcliase  price,  and  mortgagor  with  knowledge 
thereof  received  patent,  mortgagee,  in  view  of 
Comp.  Laws  1913,  §  6718,  becomes  subrogated 
to  government's  right  to  treat  land  as  security 
for  payment.— Anderson  v.  Kain,  160  N.  W.  501. 
€=922  (Wis.)  In  action  on  notes  given  for  cor- 
porate stock  and  to  foreclose  lien,  in  which 
trustee  in  bankruptcy  filed  a  cross-complaint, 
where  assets  of  the  corporation  diverted  at  in- 
stance of  a  stockholder  were  turned  over,  to 
the  one  that  sold  the  stock  to  her,  and  she 
was  credited  with  the  amount  of  her  indebted- 
ness to  the  seller,  and  the  seller,  being  liable 
to  trustee  of  bankrupt  corporation,  paid  the 
trustee,  the  judgment  should  provide  that  he  be 
subrogated  to  the  rights  of  the  trustee  against 
the  stockholder.— ftuley  v.  Heaney,  1(59  N. 
W.  64. 

SUBSCRIPTIONS. 

See  War,  <e=>4. 
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SUICIDE. 

See-  Evidence,  <8a»5&. 

SUPPORT. 

See  Contracts,  €=>159. 

SURETYSHIP. 

See  Principal  and  Sarety. 

SURVIVORSHIP. 

See  Banks  and  Banking,  $=>129. 

TAXATION. 

See  Appeal  and  Error,  <S=9l84.  233;  Drains, 
4=369.  82;  Fixtures,  e=>7;  Highways,  «=> 
B6,  144;  Judgment,  <S=»604,  619:  Life  Es- 
tates, ^s>18;  Municipal  Corporations,  €=:> 
430,  437,  444,  488.  489,  602,  508;  Principal 
and  Surety,  ®=>161. 

n.   CONSTIT1TTIONAL   BEQinKE- 
MENTS  Am)  RESTRICTIONS. 

9=»47(1)  (Neb.)  Double  taxation  is,  under  some 
circumstances,  considered  unavoidable:  but  it 
is  the  policy  of  our  law  to  avoid  doable  or  un- 
equal taxation,  when  practicable. — ^Nye-Schnei- 
der-Fowler  Co.  v.  Boone  County,  169  N.  W.  436. 
To  avoid  double  taxation,  the  word  "credits," 
as  used  in  the  statute  (Laws  1903,  c.  73),  is 
construed  to  mean  net  credits. — Id. 

in.  LIABII.ITT  OF  PERSONS  AND 
PROPERTY. 

(A>  Pvt^pate  Persons  and  Property  In  Oen/> 
ernl. 

■  ^=363  (Iowa)  When  the  fee  in  the  minerals  has 
been  separated  from  the  fee  in  the  surface,  the 
fee  or  interest  in  the  former  is  taxable  to  the 
owner  thereof  as  "real  -estate"  in  view  of  Code, 
1 1308,  making  all  property  taxable,  and  section 
48,  subd.  8,  defining  real  property.— In  re  Col- 
by, 169  N.  W.  443. 

V.   •LEVY  AND  ASSESSBCENT. 
(O   Mode  of  Aaiiesanient  In  Geneml. 

€=>347  (Wis.)  Under  statute  requiring  prop- 
erty to  be  assessed  at  full  private  sale  value, 
in  determining  value  of  manufacturing  com- 
pany's buildings,  and  machinery  assessed  as  fix- 
tures, assessor  properly  regarded  cost,  less  an- 
nual depreciation,  not  excessive,  which  had 
been  charged  off.— State  v.  Norsman,  169  N.  W. 
429. 

4=3343  (Wis.)  An  assessor's  method  of  assess- 
ment by  reducing  the  front-foot  valuation  of 
lots  by  blocks,  $5  a  blook,  as  he  proceeded 
away  from  the  center  or  business  part  of  the 
city,  was  not  so  arbitrary  as  to  meet  with  con- 
demnation, there  being  nothing  to  indicate  it 
was  unreasonable  or  unfair.— -State  v.  Nors- 
man, 169  N.  W.  429. 

Under  St.  1917,  $  1052,  assessor  properly 
valued  land  of  manufacturing  company  inde- 
pendent of  buildings,  then  valued  buildings  in- 
dependent of  land,  and  reached  total  valuation 
by  adding  two  items,  instead  of  first  finding 
value  of  land  and  improvements  as  a  whole,  and 
then  apportioning  it. — Id. 

Uader  St.  1917,  §  1052.  two  lots  lying  side 
by  side,  one  having  improvements,  and  the  oth- 
er without  improvements,  should  be  valued  the 
same  by  the  assessor,  if  the  improvements  are 
the  only  clement  of  difference  in  value. — Id. 
4=^355  (Neb.)  When  merchant  operates  in  sev- 
eral counties  in  selling  lumber,  fuel,  grain,  etc., 
each  station  should  be  assessed  as  an  independ- 
ent business,  and  the  net  credits  for  taxation 
of  each  business  is  the  excess  of  its  assets,  if 
any,  over  the  indebtedness  incurred  in  estab- 
lishing and  conducting  that  particular  under- 
taking.— Nye-Schneider-Fowler  Ca  v.  Boone 
County,  169  N.  W.  436. 


(G)  Review,   Corrc«<toa,   or  •ettlsK  AaMe 
.    of  Asaeaament. 

«=»492  (Wis.l  In  view  of  St  1917,  ||  1087—46, 
1087—61,  1067—67,  aa  to  reasaeasmentg,  be- 
fore a  reassessment  can  be  ordered,  the  tax 
commission  must  find  diat  the  challenged  asaeas- 
ment  is  not  in  substantial  compliance  with  law, 
and  that  the  public  interest  will  be  promoted  br 
a  reassessment.— State  v.  Hangen,  168  N.  W. 
556. 

In  view  of  St.  1017,  $S  1087—46,  1087—51, 
1067—57,  the  tax  commission  may  make  a  re- 
assessment of  a  current  assessment,  even  though 
the  tax  roll  has  been  delivered  to  the  treasurer 
for  collection ;  the  statute  providing  for  an 
adjustment  upon  the  assessment  for  the  Bucoeed- 
Ing  year. — Id. 

€=3493(7)  (Iowa)  In  a  proceeding  to  reduce  an 
assessment  on  coal  in  place  brought  by  its  own- 
er after  conveyance  of  the  fee  to  the  surface,  evi- 
dence as  to  existence  of  coal  heid  to  require  an 
assessment  of  a  ncnninal  snm  only. — In  re  Colby, 
160  N.  W.  443. 

IX.  SALE  OF  "LAKD  FOR  irOHPAT< 

MENT  OF  TAX. 

4=>674  (Mich.)  Rule  preventing  husband  pur- 
chasing at  tax  sale  of  his  wife's  property  does 
not  prevent  his  buying  property  of  ter  estate 
at  tax  sole  after  her  death.— Hildie  t.  Bckhart; 
189  N.  W.  14. 

X.  REBEMPTION  FROM  TAX  SAIJB. 

4=3696  (Mich.)  Notice  of  right  to  reconveyance 
within  rix  months  of  service,  complying  with 
Pub.  Acts  1903,  No.  236,  then  in  force,  was  in- 
sufficient, where  Amendatory  Act  1905,  Pub. 
Acts  1006,  No.  142,  in  effect  before  sheriff  at- 
tempted service  by  publication  and  before  re- 
turn of  service,  gave  such  right  within  six 
months  after  retnm.— Clugaton  v.  Rogers,  169 
N.  W.  9. 

(3=3703  (Mich.)  Notice  of  reconveyance  by  pur- 
chaser of  tax  deed  for  certain  years  should  be 
given  to  later  purchaser  of  tax  deed,  of  record, 
for  an  earlier  year. — Hildie  v.  Eckhart,  169  N. 
W.  14. 

4=3704  (Mich.)  Notice  of  reconveyance  to  one 
whose  lands  had  been  sold  for  taxes  of  five 
years,  advising  him  that  he  could  redeem  for  a 
certain  sum,  was  not  invalid  because  not  stat- 
ing one  of  the  years  for  which  sale  had  been 
made.— Hildie  v.  E<*hart,  169  N.  W.  14. 
4=3705  (Mich.)^  Under  Tax  Law  1898,  {  140, 
aa  added  by  Pub.  Acts  1897,  No.  229;  and 
amended  by  Pub.  Acts  1906,  No.  142,  in  force 
January,  1909,  and  in  view  of  present  statute 
(1  Comp.  Laws  1915,  §  4138),  sheriff's  receipt  foe 
a  registered  letter  addressed  to  Wilson  H.  Stub* 
bings,  a  nonresident,  signed  by  Wilson  H.  Stub- 
bings,  Jr.,  in  view  of  addressee's  want  of  actual 
reconveyance  notice,  was  an  insufficient  service 
thereof.— Fowler  v.  Btubbings,  160  N.  W.  17. 
4=»706  (Mich.)  To  have  a  notice  of  reconvey- 
ance returned  and  get  servioe  by  publication, 
where  heirs  are  numerous  and  widely  scattered, 
is  not  a  compliance  with  statute.  Pub.  Acts 
1903,  No.  236,  as  amended  by  Pub.  Acts  1905, 
No.  142,  or  exercise  of  diligence  and  good  faith 
which  law  demands. — dugston  v.  Rogers,  168  N. 
W.  9. 

4=3707  (Mich.)  Provision  of  tax  law  that  if  a 
grantee  be  resident  of  a  county  other  than  that 
where  the  land  is,  return  of  notice  of  reconvey- 
ance as  to  such  person  shall  be  by  sheriff  of 
county  where  grantee  resides,  does  not  require 
return  by  sheriff  of  county  in  which  deed,  made 
22  years  before,  recites  grantee  resides,  tliat  be- 
ing the  only  information  as  to  her  residence ; 
and  this,  though  sheriff  of  that  county  assists  in 
unsuccessful  search  to  learn  whether  she  re- 
sides there.— Hildie  v.  Eckhart,  169  N.  W.  14. 
Sheriff's  return  of  notice  of  reconveyance  of 
land  sold  for  taxes  need  not  show  he  is  unable 
to  locate  grantee's  heirs,  be  having  no  informa- 
tion that  she  was  dead,  and  lapse  of  22  years 
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from  date  of  deed  to  har  taislsg  no  presamptioii 
of  her  {^ecenfift     Tq 

«=3722(2)  (Neb.)  Tax  deed,  not  Boffidentl; 
complying  with  the  law  under  which  It  was 
made,  ia  insafficient  to  start  the  rtmning  of  the 
statnte  of  limitations  against  an  action  to  re- 
dpem.— Opp  V.  Smith,  169  N.  W.  716. 
€=>722(3)  (Mich.)  EMdence  lieU  to  show  bad 
faith  in  sheriff's  return  that  be  could  not  find 
whereabouts  of  parties  named  in  notice  of  re- 
conveyance, or  the  post  office  address  of  parties 
or  their  reprasentativea,  assiniees,  heirs,  etc. — 
Clngston  T.  Sogers,  160  K  W.  9. 

XX.  TAX  TITLES. 
fBt  Tax  D«Bdit. 

4=3761  (Neb.)  A  tax  deed,  issued  under  Laws 
1903,  a  73,  upon  a  private  tax  sale  made  un- 
der Laws  1879,  p.  276,  not  containing  the 
statement  that  the  land  was  first  offered  at 
public  sale,  does  not  show  that  the  sale  was 
m  that  respect  in  compliance  with  the  law  un- 
der which  it  was  madi.— Opp  ▼.  Smith,  168 
N.  W.  716. 

<S=>764(l)  (Mich.)  Tinder  Tax  Law,  t  19,  as 
amended  in  1882,  authorizing  lands  to  be  desig- 
nated by  any  description  by  whieh  they  may  be 
known,  held  description  in  tax  deed  of  land  as 
N.  W.  %  of  S.  w.  %  of  section  2,  etc.,  In- 
stead of  as  north  40  acres  of  lot  1,  section  2, 
etc.,  was  permisaible.~Hildie  v.  Eckhart,  169 
N.  W.  14. 

(D)   RiKlita  and  Reaaedtea  of  Poreltaaer  of 
Invalid  Title. 

®=>826  (Mich.)  Where  one  illegally  occupied 
land  under  a  tax  title,  he  could  not  recover  on 
account  of  taxes  paid  by  him  during  occupancy, 
where  they  were  more  Ihan  offset  by  the  benefits 
he  had  received  from  the  premises. — Clugaton  v. 
Rogers,  169  N.  W.  9. 

$=9834  (Mich.)  Where  one  entered  the  premises 
as  a.  trespasser  under  a  tax  title,  he  was  not 
entitled  to  recovery  for  his  improvemoits.— 
Ougston  V.  Rogers,  169  N.  W.  9. 

TELEGRAPHS  AND  TELEPHONES. 

See  Appeal  and  Error,  «=>1062;  Constitntion- 
•1  Law,  «=980;  Eminent  Domain,  «s>119; 
Mandamus,  ig=3l83;  Sales,  «s>161;  Ware- 
housemen, 9=>26. 

I.  ESTABLISHMEirr.  OONSTRIJOTIOK. 
AND  MAINTENANCE. 

€=>I5(S)  (Wis.)  A  license  given  telephone  com- 
pany to  maintain  a  telephone  system  npon  city 
■treeta  gives  the  company  no  right  to  enter  upon 
land  within  the  street  and  commit  acts  injurious 
thereto  without  owner's  consent.— Hurlbut  v. 
Union  Telephone  Oo.  of  Prairie  du  Chien,  169 
N.  W.  308. 

4=320(6)  (Wis.)  Telephone  company,  having  li- 
cense to  maintain  telephone  system  on  the 
streets  of  a  city,  who  trimmed  the  trees  .on  a 
parkway  between  the  sidewalk  and  street  with- 
out owner's  consent,  is  liable  to  owner,  -under 
St.  1917,  i  1778,  gubd.  6,  in  a  sum  equal  to 
three  times  the  actual  damages  sostaued. — 
Hurlbut  V.  Union  Telei^one  Co.  of  Prairie  du 
Chien,  169  N.  W.  808. 

n.   REOUX^TION  AND  OPERA'nON. 

«=>26i/2  [New.  voL  17  Key-No;  Series] 

(ifinn.)  Under  Laws  1915,  c.  152,  fJ  1,  2 
(Gen.  St.  Supp.  1917,  ff  4623—1,  4623-2),  giv- 
ing Railroad  and  Warehouse  Commission  juris- 
diction and  supervisory  powers  aver  telephone 
companies,  the  same  as  it  had  over  railroad  and 
express  companies,  such  jurisdiction  ectsnds  to 
all  comiMtnies  engaged  in  furnishing  telephone 
service,  regardless  of  character  of  their  organi- 
zation.—State  V.  Four  Lakes  Telephone  Co.,  169 
N.  W.  480. 

Under  Laws  1916,  c.  152  ((Jen.  St  Supp^  1917, 
{§  4623—1  to  4623—26),  rensonableness  of  or- 


den  of  Railroad  and  Warehonse  Commission  re- 
lating to  telephone  companies  is  a  judicial  ques- 
tion, reviewable  on  an  appeal  to  district  court, 
^Id. 

Under  Laws  1915,  c.  152,  %  23  (Oen.  St.  Supp. 
1917,  I  4623-28),  an  order  of  Railroad  and 
Warehouse  (Commission  directing  the  same  tele- 
phone facilities  and  service  to  be  furnished  to  a 
petitioner  as  to  others,  after  time  for  appeal, 
and  when  none  has  been  taken,  is  final,  and  not 
reviewable  by  company  on  mandamus  to  en- 
force it.— Id. 

4=932  (Iowa)  Where  public  telephone  line  con- 
tracted to  maintain  private  wire  along  its 
poles,  its  removal  thereof  to  a  different  series 
of  pegs  on  the  poles,  if  without  substantial  in- 
terference with  the  efficiency  of  the  wire  when 
properly  connected,  was  entirely  within  its 
righto.— Anson  v.  Fobes,  169  N.  W.  35. 
«934  (Minn.)  In  view  of  Laws  1915,  c.  152,  i 
4  (Gen.  St.  Supp.  1917,  f  4623—4),  a  telephone 
company  must  furnish  reasonably  adequate  serv- 
ice and  facilities  for  the  public  without  discrim- 
ination.—Stote  y.  Four  Lakes  Telephone  Oa, 

168  N.  W.  480. 

TENANCY  IN  COMMON. 

See  Partnership,  4=3249;  Waters  and  Water 
Courses,  4=9217;  Wills,  4=3601. 

I.  OBEATXOir  AlCD  EXXSTENOE. 

4=93  (Iowa)  Defendant,  who,  after  plaintiff 
and  her  husband  acquired  land  jointly,  was 
awarded  her  husband's  interest  as  alimony,  be- 
came cotenant  with  plaintiff. — Davis  v.  Davis, 

169  N.  W.  129. 

n.  MirruAx  siohts,  duties,  and 

LIABILITIES  Of  COTENANT8. 

4=330  (Iowa)  Payment  by  one  cotenant  of 
unpaid  purchase  price  or  incumbrance  operates 
to  the  benefit  of  all,  and  entitles  payor  to  con- 
tribution pro  rate,  and  to  a  lien  upon  the  share 
of  each  for  the  proportionate  amount  due  from 
him.— Davis  v.  Davis,  169  N.  W.  129. 

Redemption  of  land  by  one  cotenant  would  not, 
the  execution  plaintiff  having  bid  off  the  prop- 
erty for  less  than  the  amount  of  the  judgment, 
satisfy  deficiency  judgment;  and  where  he  paid 
deficiency  judgment  he  would  be  entitled  to 
contribution  from  his  cotenant.— Id. 
4=338(1)  (Neb.)  Where  the  title  to  a  water 
right  is  in  tenants  in  common,  their  rights  to 
the  use  of  it,  as  among  themselves,  will  be 
protected  by  the  courts.— Lamed  v.  Jenkins, 
169  N.  W.  728. 

TENDER. 

See  Appeal  and  Error,  4=31152;  Compromise 
and  Settlement,  4=3l8;  Insurance,  4=3753; 
Release,  4=324. 

THEATERS  AND  SHOWS. 

See  Arrest,  4=363:  False  Imprisonment,  4=3 
89;  Landlord  and  Tenant,  4=329. 

THREATS. 

See  Malicious  Prosecution,  4=350. 

TIML 

See  Adverse  Possession,  4=>60:  Appeal  and 
Error,  4=173,  355,  370,  807,  832,  1189;  At- 
torney and  Client,  4=358;  Bridges,  4=321; 
Chattel  Mortgages,  4=3l38;  Clontinuance, 
4=35;  Costs,  4=>98;  Court  Commission- 
ers, 4=3l^;  Courts,  4=9l88;  Criminal  Law, 
4=3364,  678,  695%,  1166,  1172;  Death,  4=3 
2;  DismisBBLl  and  Nonsuit,  4=>62;  Divorce, 
4=383,  309;  Exceptions,  Bill  of,  40;  Gar- 
nishment, 4=3l77,  178,  187;  Gifts,  4=»15: 
Highways,  4=37,  17,  53,  55;  Homestead,  4=3 
161;  Indictment  and  Information,  4=3l21, 
133;    Insurance  4=3372.  388,  392,  S79,  668, 
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734,  755;  Judges,  ®=>8;  Judgment,  <8=>90, 
153,  215,  386,  480,  538;  Landlord  and  Tenant, 
<8=>39,  86;  Limitation  of  Actions,  (S=>130, 
195;   Mortgages,  «=»38,  372;   Municipal  Cor- 

? orations,  «=>297;  New  Trial,  ©=116,  117, 
18,  155;  Parties,  €=>42;  Pleading,  <S=» 
245;  Rape,  €=»48;  Schools  and  School  Dis- 
tricts, €=>146;  States,  <S=30;  Statutes,  <&=» 
35%;  Taxation,  «=>e9e;  Vendor  and  Pur- 
chaser, <6=»18,  140,  341;  Waters  and  Water 
Courses,  $=>151. 

TORTS. 

See  Assault  and  Battery,  «=»2;    Bankruptcy, 
«=»863;    Election  of  Remedies.  «=s>8;    Evi- 
dence, ®=»429.  432;  False  Imprisonment.  «=» 
39;    Fraud,  <8!=39-^2;    Health,  «s>23;    Ubel 
and   Slander,  ®=>7-121;    Malicious  Prosecu- 
tion, ®=>4-71;    Municipal  CorporatlonB,  *s» 
735-821:    Negligence.  <8=s>67-139;    Nuisance, 
«=»31;  Release,  «=>68. 
^3>7  (Iowa)  A  wrongful  injury,   which  oper- 
ates to  destroy  or  impair  the  health  of  anoth- 
er, is  no  less  actionable  than  a  wrong  from 
which  injured  person  sustains  wounds,  bruises, 
or  broken  bones.— Gay  v.  Hocking  Coal  Co.,  169 
N.  W.  380.  .  .  ^ 

«3>I0  (Neb.)  Employers  of  labor  and  work- 
ingmen  have  equid  rights  to  form  organiza- 
tions for  their  own  benefit,  and,  in  absence  of 
contract  for  a  fixed  term,  the  employer  may 
discbarge  the  employe,  or  the  employe  may 
quit,  at  his  own  pleasure.— State  v.  Employers 
of  Labor.  169  N.  W.  717. 

In  absence  of  contract  for  fixed  term  of  em- 
ployment, employes  may  refuse  to  work,  if 
they  believe  suen  refusal  will  aid  in  accom- 
plishing their  object,  and  have  a  right  to  per- 
suade other  workmen  to  cease  work,  or  employ 
any  other  legal  means  in  obtaining  their  ob- 
ject.—Id. 

TOWNS. 

See  Animals,  9=395,  100;  Boundaries,  ®s>37; 
■  Counties,     <g=»29.     204;      Courts,     <S=»41; 

Health.  <S=7;    Municipal  Corporations,  9=» 

43;  Private  Roads,  iS=34,  S. 

TRADE-MARKS  AND  TRADE-NAMES. 

XT.  INFRINOXafEMT  AKH  1TNFAIB 

COMPETITION. 

(B)  'Wkat  Competition  Unlavrtal. 

9=»73(1)  (Iowa)  Courts  wUl  not  restrain  use 
of  like  geographical  names  as  unfair  competi- 
tion unless  used  fraudulently. — Dubuque  Ger- 
man College  and  Seminary  v.  St.  Joseph's  Col- 
lege. 169  N.  W.  405. 

«=>73(2)  (Iowa)  Dubuque  College,  collegiate 
department  of  academic,  collegiate,  and  theo- 
logical branches  of  the  Dubuque  German  Col- 
lege and  Seminary,  was  not  such  a  separate  or- 
ganization that  incorporated  college  and  semi- 
nary could  claim  that  another  educational  in- 
stitution, St.  Joseph's  College,  otherwise  known 
as  Dubuque  College,  by  its  use  of  latter  name 
was  competing  unfairly  with  its  own  collegiate 
department. — Dubuque  German  College  and 
Seminary  v.  St.  Joseph's  College,  169  N.  W. 
405. 

Names  of  Dubuque  College  and  Dubuque 
German  College  and  Seminary  are  not  alike  to 
give  latter  institution,  having  a  collegiate  de- 
partment called  Dubuque  College,  any  ground 
to  complain  of  unfair  competition  through  use 
of  that  geographical  name  by  another  institu- 
tion, a  certain  St.  Joseph's  College.— Id. 
€=>78  (Iowa)  In  action  by  Dubuque  German 
College  and  Seminary  to  restrain  St.  Joseph's 
College  from  using  name  Dubuoue  CoUege, 
that  of  collegiate  department  of  plaintifT,  con- 
fuKion  in  delivery  of  mail  and  goods  held  insuf- 
ficient to  justify  injunction  against  defendant.— 
Dubuque  German  CoUege  and  Seminary  t.  St. 
Joseph's  College,  169  N.  W.  405. 


<0)  AetfOH*. 

€=>93(3)  (Iowa)  In  action  liy  Dnbuque  Ger- 
man College  and  Seminary  against  St.  Joseph's 
College,  otherwise  known  as  Dubuque  College, 
to  restrain  defendant  from  using  Dubuque  Col- 
lege as  its  corporate  name,  evidence  held  to 
justify  finding  defendant  had  no  knowledge  that 
one  department  of  plaintiff's '  institution  was 
named  Dubuque  College. — ^Dnbuque  German 
College  and  Seminary  v.  St.  Joseph's  College, 
169  N.  W.  405. 

In  action  by  Dubngue  German  College  and 
Seminary  to  restrain  St.  Joseph's  College  from 
using  name  of  Dubuqne  College,  that  of  collegi- 
ate department  of  plaintifF.  evidence  held  to 
show  there  was  no  competition  at  all  between 
plaintiff  and  defendant,  so  there  could  be  no  un- 
fair competition. — Id. 

In  action  by  Dubuque  German  College  and 
Seminary  to  restrain  St.  Joseph's  College  from 
using  name  Dubugue  CoUege,  that  of  collegi- 
ate department  of  plaintiff,  evidence  held  to 
show  no  fraud  by  defendant  in  continuing  use 
of  the  name  after  notice  from  plaintiff  that  a 
department  of  its  institution  was  so  called.- Id. 

TRADE  UNIONS. 

See  Insurance,  9=»765;  Monopolies,  «=>12. 

TRANSIENT  MERCHANT. 

See  Licenses,  4=>16,  42. 

TREASON. 

See  Army  and  Navy,  4s»40;  Constitqtional 
Law,  ^990;  Indictment  a!ad  Information, 
«=9l01;   War,  «s>4. 

TREBLE  DAMAGES. 

See  Telegraphs  and  Telephones,  ^soSO. 

TREES. 

See  Telegraphs  and  Telephone*.  •:»aO. 

TRESPASS. 

See  Animals,  9=>96;  Appeal  and  Error,  4=> 
213;  Landlord  and  Tenant,  «=>331;  Taxa- 
tion. <&=»826, 834;  Telegraphs  and  Telephone*, 
<S=920. 

TRIAL 

See  Costa;  Continuance;  Criminal  Law,  ^=> 
635-856;   Jury;    New  Trial;    Venue. 

For  trial  of  particular  actions  or  proceedings, 
see  also  the  various  specific  topics. 

For  review  of  rulings  at  trial,  see  Appeal  and 
Error. 

IV.   REOEPTZON  OF  EVIPEHOE. 

(A)  IntrodnctioB,  Offer,  and  Admtaslon  or 

Evidence  tn  General. 

(3=>S3  (Minn.)  In  action  against  company  for 
negligence  in  furnishing  unfit  ether,  and  against 
two  physicians  for  negligence  in  administering 
it  to  plaintiff's  intestate,  where  physicians  rest- 
ed their  defense  on  plaintUPs  evidence,  the  evi- 
dence thereafter  received  could  be  considered  by 
jury  only  upon  company's  defense. — Moehlen- 
brock  V.  Parke,  Davis  &  Co.,  169  N.  W.  541. 

(B)  Order    of    Proof,    Rebuttal,    and    Re* 

opeatav  Caae. 

iS=960(l)  (S.D.)  One  saed  on  a  note  on  whicii 
he  is  a  mero  surety  cannot  base  error  on  ex- 
clusion of  evidpnce  showing  his  partial  release  as 
such  because  of  wastage  of  security  by  plaintiff, 
where  no  evidence  disclosing  his  relation  to  tlso 
note  had  been  introduced.— Tlieo.  Honmi  Brew- 
ing Co.  T.  Htfber,  169  N.  W.  661. 
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▼.  AROmiSIITS  Atm  COKDITOT  OF 
OOITNSXX. 

«5>I20(2)  (Mich.)  Reading  to  jurjr  in  closins 
argumrut,  in  action  based  on  claim  that  de- 
fendant fw>ld  plaintiff  a  new  car,  but  delivered 
a  secondhand  one,  a  newspaper  article,  under- 
taking to  explain  how  a  worthless  secondhand 
car  could  not  only  b«  made  to  look  new,  but 
could  bn  made  temporarily  to  run  like  a  new 
car,  held  reversible  error.— Qreiasing  v.  Oakland 
Motor  Co.,  169  N.  W.  842. 

VI.   TAKIHO   CASE   OR    QUESTIOIf 
FROM  JURT. 

(A)   Qaoatlona  of  I^mtc  or  ot  Faet  tn  Gen- 
eral. 

<=»I39(1)  (Iowa)  The  weight  and  value  of  tes- 
timony is  for  the  jury.— Nelaon  ▼.  Hedin,  16tt 
N.  W.  »7. 

^=3 1 39(1)  (N.D.)  In  every  case  there  is  a  pre- 
liminnry  question  for  the  judge  whether  there 
is  ovidcnce  upon  which  the  jury  may  properly 
proceed  to  find  a  verdict. — Anderson  v.  I'hiUipg, 
169  N.  W.  315. 

•s>l40(l)_  (Mich.)  Where  the  sole  evidence  as  to 
a  fact  in  issue  was  given  by  a  witness,  and  there 
was  no  other  evidence  <ki  the  subject,  refusal 
to  submit  the  question  of  the  witness'  credibili- 
ty to  the  jury  was  proper. — Gardiner  v.  Stude- 
baker  Corp.,  169  N.  W.  82& 
4=sl40(l)  (Mich.)  The  credibility  of  witnesses 
is  for  the  jury.— Danielski  v.  Lukomski,  169  N. 
W.  887. 

«=»I40(2)  (Wis.)  That  plaintiff's  evidence  on 
the  trial  conflicted  with  his  former  statements 
and  the  contents  of  documents  held  insufficient 
to  impeach  his  evidrncc  aa  a  matter  of  law, 
where  he  explained  the  inconsistettcy. — Bediman 
V.  Salzer,  169  N.  W.  279. 
^»I43  (Neb.)  In  a  jury  trial,  where  the  evi- 
dence is  substantially  conflicting  upon  the  issue 
presented,  so  that  different  minds  might  rea- 
sonably reach  a  different  conclusion  thereon, 
the  cause  must  be  submitted  to  the  jury  with 
proper  instructions. — Fox  v.  Scandinavian  Mut. 
Aid  Ass'n  of  Nebraska,  169  N.  W.  553. 

(D)  Direction  ot  Verdict. 

4=9 1 78  (Mich.)  On  motion  to  direct  verdict,  tes- 
timony most  favorable  to  other  party,  together 
with  such  legitimate  inferences  as  may  be  drawn 
from  established  facts,  must  be  accepted.— No- 
ble v.  Pirson,  169  N.  W.  860. 

VII,   INSTRTJCTIONS   TO   JtlRY. 

(A)  Province  of  Conrt  and  Jury   la   Oea- 
eral. 

^=»I93(8)  (Iowa)  In  an  action  for  death,  an 
instrnction  that  certain  presumptions  "may  be 
overcome  by  evidence,  facts,  or  circumstances 
which  show  that  he  was  not  in  the  exercise  of 
ressonable  care  and  caution  for  his  own  safe- 
ty." hftd  not  to  intimate  to  jury  that  judge 
thought  that  there  were  no  eyewitnesses.— Shill- 
ing V.  Sioux  City  Gas  &  Electric  Co.,  169  N. 
W.  416. 

(B)   Neeeaaltr  aad   Snbjeet-Matter. 

$=»2I3  (Mich.)  Defendant,  in  action  for  in- 
jury from  construction  of  dike,  emphasizing  the 
fact  that  plaintiff  was  refused  a  temporary  in- 
junction against  construction,  plaintiff's  re- 
quested instruction  that  the  refusal  was  no  de- 
fense should  have  been  given. — Crane  v.  Valley 
Land  Co.,  169  N.  W.  18. 

(D)   Appllcabtlitr    to    Pleadinars    and    Evi- 
dence. 

«=>25l(4)  (Iowa)  Where  plaintiff  sued  for  con- 
tract price  of  services  of  her  sons,  alleging 
that  such  price  was  their  reasonable  value,  and 
defendant  failed  to  ask  a  separation  of  the 
counts,  it  was  not  error  to  submit  to  the  jury 
both  questions  as   to   the  contract  price  and 


the  reasonable  value.— Todden  v.  Stephenson, 
169  N.  W.  M. 

®=325I(C)'  (Iowa)  Insurer,  in  action  on  fire  poli- 
cy procured  by  owner,  having  merely  prayed 
that  it  be  relieved  from  paying  anything  because 
policy  had  been  forfeited,  there  was  no  error  iii 
failing  to  charge  that  jury  should  deduct  insur- 
ance procuro<l  by  buyer  at  sheriff's  sale  under 
mortgage  foreclosure.— Collins  v.  Iowa  Mfrs.' 
Ins.  Co.,  169  N.  W.  199. 

^9252(8)  (Iowa)  In  an  action  by  plaintiff, 
who  was  run  down  by  defendant's  motorcar, 
held,  that  an  instruction  submitting  the  last 
clear  chance  doctrine  was  erroneous,  the  evi- 
dence presenting  no  sudi  issue. — Robbins  ▼. 
Weed.  169  N.  W.   773. 

®=>2S2(14)  (Iowa)  Failure  to  charge  in  action  on 
fire  policy  procured  by  property  owner,  that  jury 
should  deduct  insurance  procured  by  purchaser 
at  sheriff's  sale  under  mortgage  foreclosure,  was 
not  error;  there  being  no  evidence  that  it  had 
collected,  or  .could  collect,  any  insurance. — Col- 
lins V.  Iowa  Mfrs.'  Ins.  Co.,  169  N.  W.  199. 
«=3252(21)  (Mich.)  In  a  pedestrian's  action  for 
injuries  in  being  struck  by  defendant's  motoJ 
truck  in  1916,  an  instruction  that,  if  plaintiff 
bad  been  injured  in  another  accident  "in  April 
or  March,  1917,"  and  concealed  it,  such  conceal- 
ment might  be  considered  as  to  the  weight  of  the 
testimony,  was  properly  refused,  in  the  absence 
of  evidence  that  plaintiff  was  injured  at  such 
time.— Oarazewski  v.  Wurm,  169  N.  W.  871. 

(B)  Re«veats  or   Praren. 

«=»2S5(12)  (Iowa)  Insurer,  in  action  on  fire  pol- 
icy procured  by  property  owner,  having  made  no 
request,  there  was  no  error  in  failing  to  charge 
that  jury  should  deduct  insurance  procured  by 
buyer  at  sheriffs  sal6  under  mortgage  foreclo- 
sure.— Collins  V.  Iowa  Mfrs.'  Ins.  Co.,  169  N. 
W.  199. 

<S=>260(1)  (Mich.)  There  was  no  error  in  refus- 
ing a  requested  instnietlon,  the  substance  of 
which  was  fully  covered  in  the  charge  as  given. 
— Rathbone  v.  Detroit  United  Ry.,  169  N.  W. 
884.  '•  . 

(G)   Conatrnctton  and  Operation. 

€=3296(2)  (Iowa)  In  action  for  contract  price 
of  services,  instruction  that  if  defendant  agr(f$d 
to  pay  such  price,  and  plaintiff's  sons  worked 
the  alleged  periods,  and  no  other  credits  than 
those  stated  by  plaintiff  were  to  be  allowed,  the 
jury  should  find  for  plaintiff  in  a  stated  sum, 
held  not  prejudicial,  where  the  court  also  fully 
stated  defendant's  theory. — Todden  v.  Stephen- 
son. im  N.  W.  34. 

«=»296(8)  (Wis.)  'Where  court  correctly  In- 
structed as  to  three  elements  of  fraud  charged, 
and  the  evidence  material  to  the  issue  of  fraud 
was  so  connected  that,  if  it  was  sufficient  to 
sustain  an  affirmative  'answer  tn  one  of  the  ele- 
ments, it  was  sufficient  to  establish  the  others, 
giving  erroneous  instruction  to  effect  that  jury 
should  be  satisfied  by  a  fair  preponderance  as 
to  two  elements  will  not  be  held  prejudicial. — 
Bechman  v.  Salzer,  169  N.  W.  279. 

'VnX.   OUSTODT.  OOMBUOT  AHD  DE- 
URERATIOH8  OF  JURT. 

^5>3I5  (Minn.)  In  an  action  for  price  of  cat- 
tle sold  where  plaintiff,  under  the  instructions, 
acquiesced  in  by  parties,  was  entitled  to  recover 
either  of  two  sums,  a  verdict  which  palpably 
split  the  difference  between  the  parties  with- 
out regard  to  the  evidence  cannot  oe  permitted 
to  stand.— Blume  v.  Ronan,  169  N.  W.  701. 

IZ.  VERDICT. 

(B)    Special  laterroKatorlea  and  Plndlnsa. 

€=3350(2)  (Mich.)  Special  question,  requested  to 
be  submitted  to  jury,  decision  of  which  would 
not  have  been  conclusive  of  question  involved  in 
action,  was  properly  refused. — Gilbert  v.  Stick- 
ley,  169  N.  W.  866. 


Digitized  by 


Google 


iMal 


109  NORTHWESTERN  REPORTER 


1046 


«=>35l(2)  (Mich.)  In  action  for  wrongful  dis- 
charge and  breaoj  of  contract  to  deliver  corpo- 
rate stock,  special  questions  requested  by  de- 
fendant to  be  submitted  to  the  jury  held  not 
80  clear  and  nnambiguous  as  to  warrant  their 
Bubmission— Gilbert  v.  Stickley,  169  N.  W.  866. 
^=s352(4)  (Mich.)  A  special  question,  requested 
by  defendant  to  be  submitted  to  the  jury,  bnt 
not  based  on  the  claimed  facts  in  the  case,  was 
properly  refused.— Gilbert  v.  Stickley,  169  N. 
W.  866. 

X.   TRL&X  BT  COTTRT. 

<B)  FtndlnKa  of  Faet  »nd  Conelaatona 
ot  LaiT. 

<S=s>388(l)  (Wis.)  In  fire  insurer's  action 
against  agent  for  breach  of  duty  in  approving 
application  for  insurance  supported  by  false 
representations,  trial  court  properly  refused  to 
find  on  question  of  agent's  good  or  bad  faiUi, 
where  such  issue  was  sufficiently  covered  by 
findings  submitted  to  jury. — St.  Paul  Rre  & 
Marine  Ins.  Co.  v.  Laubenstein,  169  N.  W.  613. 
4=>392(1)  (S.D.)  It  was  incumbent  upon  appel- 
lant contesting  election  for  consolidation  of 
school  districts  to  ask  court  to  make  such  find- 
ings as  to  irregularities  as  he  thought  the  evi- 
dence warranted,  because  in  the  absence  thereof 
the  contest  most  fail. — Viktora  v.  Cressman,  169 
N.  W.  551. 

XI.  IVAIVES  AITD  OOBBECTION  OF 
IRREOTTI.ARITIES   AND   ERRORS. 

<S=>408  (Iowa)  Under  Code,  8S  3432  and  3434, 
the  remedy  where  a  cause  cognizable  at  law  is 
began  on  the  equity  side  is  motion  to  trans- 
fer, and,  where  a  party  merely  moves  to  dis- 
miss and  does  not  move  to  transfer,  the  er- 
ror is  waived. — Dilenbeck  v.  Security  Sav. 
Bank,  169  N.  W.  675. 

4s>423  (Iowa)  Plaintiff,  by  requesting  court  to 
instruct  that  burden  was  upon  him  to  show  by 
a  preponderance  of  evidence  that  he  sustained 
the  injury  complained  of,  did  not  waive  the 
right  to  object  to  a  charge  requiring  him  to 
prove  that  hrs  injury  was  not  the  result  of  an 
occnpational  disease. — Gay  v.  Hocking  Coal  Co., 
169  N.  W.  360. 

TROVER  AND  CONVERSION. 

See  Agriculture,  ®=9l5%;  Appeal  and  Error, 
€=>999;  Compromise  and  Settlement,  €=>20; 
Corporations,  ®=3lflO;  Election  of  Remedies. 
«=>3;  New  Trial,  «=>70;  Principal  and 
Agent,  «s>72;    Replevin,  «s>38. 


TRUST  DEEDS. 


See  Mortgages. 


TRUSTS. 


See  Executors  and  Administrators,  €=>115, 117; 
Judgment,  ©=390;  Monopolies,  ®=>12;  Part- 
nership, €=»249. 

L  CREATION.   EXISTENCE,   AMD  VA- 

UDITT. 

(C)  Conatrnotive  Trnata. 

4=»I04  (Iowa)  Where  defendant  daughter  fai 
her  own  wrong  undertook  to  administer  the  es- 
tate of  her  deceased  mother,  she  became  a 
trustee  of  plaintiff,  who  was  entitled  to  share 
in  the  estate,  and  was  bound  to  deal  with  him 
frankly,  and  make  a  full  and  fair  report  of 
property  of  estate.— Skahan  v.  Heading,  169  N. 
W.  324. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Marks,  €=»73-63. 

UNITED  STATES. 

See  Army  and  Navy;  Commerce,  4=93,  7,  8; 
Subrogation,  ©=3l7. 


UNITED  STATES  COMMISSIONERS. 

See  Officers,  «S955. 

USE  AND  OCCUPATION. 

See  Mortgages,  4=>372. 

USURY. 

See  Judgment,  «=»17. 

I.  VSURIOITS  CONTRACTS  AMD 
TRANSACTIOM8. 

(A)  Nature  nnd  Valldltr. 

€=>S5  (Mich.)  If  note  and  mortgage  were  made 
to  one  merely  a  nominal  party,  pers<»is  who 
actually  made  loan  and  advanced  money  in  name 
of  such  party  exacting  a  bonus,  their  exaction 
made  the  note  and  mortgage  usurious.— Dalton 
V.  Weber,  169  N.  W.  946. 

(B)  Rtslits  and  Remedlea  ot  Partlea. 

4=>95  (Mich.)  Mortgagors  from  whom  usurious 
interest  was  attempted  to  be  exacted  should  be 
permitted  to  redeem  property  on  equitable  terms, 
and,  having  offered  to  pay  sums,  principal  and 
interest,  determined  to  bo  due,  usurious  lender 
not  seeking  to  enforce  usury,  mortgagors  must 
pay  legal  rate  of  interest  for  money  they  have 
actually  had  for  time  they  have  had  it.— Dalton 
v.  Weber.  169  N.  W.  946. 

4=»l  17  (Mich.)  Evidence  held  to  show  that  first 
mortgage  on  realty  executed  to  insurance  com- 
pany to  secure  payment  of  note  (or  $18,000,  in- 
terest at  6  per  cent,  given  in  part  payment  for 
such  realty,  was  usurious.— iMlton  v.  Weber, 
166  N.  W.  946. 

Evidence  held  to  show  that  second  mortgage 
for  $10,000,  interest  at  6  per  cent,  given  to 
secure  part  of  price  of  realty  purchased  frooi 
insuranci;  company,  which  took  usurious  note 
and  first  mortifuge,  was  usurious  as  calling  for 
sum  in  excess  ot  amount  received  by  mortga- 
gors, despite  any  exaction  of  bonus  not  shown 
to  have  been  only  for  benefit  of  agmt  who  ef- 
fected loan.— Id. 

VENDOR  AND  PURCHASER. 

See  Account,  €=31,  18,  20;  Appeal  and  Error, 
1056,  1172;  Brokers,  i8s>46;  Cancellation 
of  Instruments,  ®=3S7;  Depositaries,  4=>11: 
District  and  Prosecuting  Attorneys,  <=>4; 
Estoppel,  «5>68:  Evidence,  «=>448;  Fix- 
tures, 4=>14:  Homestead,  0s»177;  Judg- 
ment ^=>780;  Landlord  and  Tenant,  4=339, 
63,  96, 132,  206;  Mechanics'  Liens,  •8=>57.  69. 
76.  76;  Mortgages,  «=328,  38.  529;  Princi- 
pal and  Agent,  4=>89,  l(l3:  Principal  and 
Surety,  «=>44,  66,  57;  Quieting  TiUe.  «=>44; 
Sales;  Specific  Performance,  ^361,  104. 110; 
Waters  and  Water  Courses,  4=389. 

I.   REQUISITES  AND  TAUDITT  OF 
CONTRACT. 

*=»  18(14)  (Iowa)  Where  oral  agreement  (or 
whieh  defendant  paid  $10  was  that  contract  of 
sale  of  land  to'  defendant  would  be  executed  by 
plaintifF  only  on  payment  of  $600  by  defendant 
to  plaintiff,  what  defendant  obtained  wai^  option 
to  nurchase  at  future  dnie  by  paving  hnlance  of 

I  $500.— Vigars  v.  Hewins,  169  N.  W.  119. 
4=3l8(3)    (Minn.t  An  agreement  to   purchase 

I  land,  providing  that,  if  purchaser  desired  to 
relinquish  it  at  end  of  one  year  from  date  of 
contract,  the  amount  paid  thereon  would  be 
returned  to  him.  afforded  the  purchaser  a  rea- 
sonable time  after  the  expiration  of  the  year 
in  which  to  exercise  his  option. — ^Davis  T.  Go- 
dart  169  N.  W.  711. 

4=333  (Mich.)  A  representation  by  one  ex- 
changing land  that  there  was  nothing  past  due 
on  a  contract  of  sale  was  material,  and  the  oth- 
er party  was  entitled  to  rescind,  where  over  $600 
was  past  due  at  the  time. — Banaki  ▼.  Micfaalski, 
169  N.  W.  932. 


Digitized  by 


Google 


1047  INDEX-DIGEST 

For  CMC*  In  Dec  J>i(.  *  AmMg.  Ke7-No.Serle*  4k  IndexM  mc  same  toi^e  and  KET-STDMBIEB 


Vmm 


^s»88  (Minn.)  A  vendee  accepting  a  contract 
for  the  sale  of  land,  knowing  that  the  ag«it 
who  executed  it  under  a  power  of  attorney  vio- 
iatrd  instructions  of  the  vendor,  is  equally 
guilty  with  the  agent  of  legal  fraud. — Ziebarth 
V.  I>onaldson,  169  N.  W.  a-SS. 
®=»44  (Iowa)  Evidence  held  to  show  that  ven- 
dor, a  woman  72  years  old,  inexperienced  in 
business  and  unacquainted  with  -  land  values, 
was  peculiarly  susceptible  to  the  influence  and 
advice  of  her  tenant,  and  was  unduly  influenced 
by  him  to  sell  him  her  land  at  a  grosslyinade- 
quate  price.— Rarick  v.  "Womer,  1»9  N.  W.  378. 
®=»44  (Minn.)  In  action  to  rescind  an  execut- 
ed contract  for  purchase  of  irregular  shaped 
tract  of  land  on  ground  of  vendor  s  fraudulent 
misrepresentation  as  to  its  acreage,  evidence 
held  to  sustain  finding  that  plaintiff  in  making 
his  purchase  did  not  rely  on  any  representa- 
tion of  vendor  as  to  acreage. — Schonberg  v.  Hau- 
bris,  189  N.  W.  546. 

In  action  to  rescind  an  executed  contract  for 
purchase  of  an  irregular  shaped  tract  of  land 
on  ground  of  vendors  fraudulent  misrepresen- 
tation as  to  its  acreage,  evidence  held  sufficient 
to  austain  finding  that  vendor  made  no  misrep- 
reeentations. — Id. 

n.  OOHSTRVOTZOIf  AND  OPERA. 
TION  OF  OONTRACT. 

$=»68  (N.D.)  Provisions  in  contract  of  sale, 
whereby  parties  thereto  agreed  to  divide  pro- 
ceeds of  operation  of  a  hotel  upon  the  property, 
do  not  amount  to  a  reservation  of  the  rents  and 
proiits  while  property  is  wrongfully  held  by 
tenant  in  possession.— Oagnon  v.  Venm,  169 
N.  W.  174. 

in.  MODIFICATION    OR  RESCISSION 

OF   CONTRACT. 

(B)   Reaelsslon  1»-y  Vendor. 

«=>IOI  (N.D.)  The  poUcy  of  the  laws  of  North 
Dakota,  that  executory  contracts  for  sale  of 
lands  shall  not  be  canceled  and  payments  there- 
on forfeited  without  first  affording  purchaser 
an  opportunity  to  comply  with  the  terms  and 
obviate  the  cancellation,  was  continoed  in  force 
by  Laws  1917,  c.  151.— Baad  v.  Qrant,  169  N. 
W.  58a 

IV.  PERFORMANCE   OF   CONTRACT. 
(A)  Title  and  Eatnte  of  Vendor. 

^9 1 34(4)  (Mich.)  Building  restrictions  consti- 
tute a  cloud  upon  the  title  to  real  estate.— 
Ogooshevitz  v.  Warijas,  169  N.  W.  820. 
®s»l40  (Neb.)  Where  contract  for  sale  of 
realty  requires  an  abstract  of  title  of  land  to 
be  brought  down  to  date,  bnt  does  not  specify 
time  for  its  completion,  there  is  an  implied 
obligation  that  it  be  completed  and  the  trans- 
action closed  within  a  reasonable  time. — Storm 
V.  Story,  169  N.  W.  727. 

Where  a  delay  in  completion  of  an  abstract 
of  title  to  realty  was  due  to  seller's  failnre  to 
supply,  with  the  abstract,  a  history  of  certain 
foreaosure  proceedings  through  which  title 
was  derived,  he  was  not  entitled  to  rescind 
sale  and  refuse  to  convey  before  abstract  was 
completed  to  date.— Id. 

Where  a  delay  in  completion  of  an  abstract 
of  title  to  realty  was  due  to  seller's  failure  to 
supply,  with  the  abstract,  a  history  of  certain 
foreclosure  proceedings  through  which  title 
was  derived,  the  purchaser,  fulfilling  terms  of 
contract,  was  entitled  to  performance. — Id. 
4s)»l43  (Mich.)  Where  the  purchaser  of  realty 
under  a  contract  providing  for  clear  title  refused 
to  perform  because  a  clear  title  was  not  shown 
and  elected  to  have  the  initial  payment  return- 
ed, he  wan  not,  upon  the  seller's  refusal  to  re- 
turn the  payment  and  insistence  that  he  was 
bonnd,  pn»clnded  from  subsequently  waiving  the 
defect  in  the  title  and  insisting  on  specific  per- 
formance.— Ogooshevitz  v.  Warijas,  169  N.  W. 
820, 


CO)  Payment   of  Parebaao  Mobot. 

«=»I86  (Mich.)  Where  a  contract  for  tiie  pur- 
chase of  land  provides  for  performance  within 
30  days,  the  purchaser  did  not  forfeit  his  initial 
payment  bccanse  of  failure  to  complete  the  sale 
within  SO  days,  where  the  seller  failed  to  offer 
a  clear  title  as  required  by  the  contract;  the 
default  being  the  seller's  and  not  the  purcha» 
fir's.— Ogooshevita  v.  Warijas,  169  N.  W.  820. 

V.   RIGHTS  AND  LIABIUTIES  OF 

PARTIES. 

fA}   Aa  to  Baeli  Otker. 

®=3l96  (N.D.)  Upon  sale  of  property  under  a 
contract  for  deed,  the  purchaser  is  regarded  as 
the  owner  and  sustains  the  risk  of  loss  and  baa 
the  corresponding  right  to  the  rents  and  profits. 
— Gagnon  v.  Yeum,  1C9  N.  W.  174. 

(C)   Bona  Fide  PnreliaBera. 

^s>23l(l)  (Minn.) 'Where  agreement  of  record 
owner  of  realty  to-  sell  and  convey  it  to  a  nam- 
ed grantee  was  never  recorded,  and  owner,  after 
death  of  grantee,  conveyed  to  his  widow,  a 
bona  fide  purchaser,,  taking  title  under  recorded 
mesne  conveyances  ttirough  the  widow,  had 
good  title  as  against  heirs  of  original  grantee. — 
Akerberg  v.  McCraney,  iCO  N.  W.  8(K. 
€=3232(9)  (Neb.)  Open,  notorious  possession  of 
real  property  by  a  toiant  is  notice  to  the  world 
of  a  landlord's  title.— Ostergard  v.  Norker,  168 
N.  W.  6. 

€=»243  (Minn.)  In  action  to  determine  adverse 
claim  to  land  by  heirs  of  original  grantee,  nam- 
ed in  unrecorded  contract  to  sell  and  convey, 
against  a  bona  fide  purchaser  by  recorded  mesne 
conveyances  from  such  grantee's  widow,  to 
whom  land  was  conveyed  after  his  death,  evi- 
dence that  slight  inquiry  would  have  informed 
purchaser  that  grantee  was  occupying  land  at 
his  death  was  immaterial. — Akerberg  v.  Mc- 
Craney, 169  N.  W.  802. 

®=>244  (Mich.)  Evidence  held  to  show  that  land 
purchaser  had  knowledge  of  Uens  on  land  at 
time  of  purchase. — Misner  v.  Stange,  169  N.  W. 
938. 

VH.  REMEDIES  OF  PURCHASER. 
(A)  Recovery  of  Parcbaae  Honey  Paid. 

€=>34l(3)  (Iowa)  In  an  action  for  the  diminu- 
tion of  value  of  land  sold  after  conveyance,  but 
before  possession  taken,  evidence  held  insuffi- 
cient to  establish  a  parol  reservation  of  posses- 
sion pending  the  termination  of  a  leasehold. — 
Nelson  v.  "rracy,  169  N.  W.  442. 
®=s>34l  (4)  (Minn.)  In  purchaser's  action  to 
recover  money  paid  under  contract  providing 
that,  if  he  wished  to  relinquiah  at  end  of  one 
yeai;  from  contract,  the  amount  would  be  re- 
turned, held,  on  the  evidence,  that  what  con- 
stituted a.  reasonable  time  for  exercise  of  op- 
tion after  expiration  of  year  was  for  Jury. — 
Davis  V.  Godart,  169  N.  W.  711. 

(B)   Actions  (or  Breacli  of  Contract. 

«=»35l(6)  (Iowa)  Where  deceased  sold  127 
acres  of  land,  bnt  approximately  6  acres  lay 
under  water  in  stream  bed,  assuming  purchaser 
could  recover  for  false  representations,  he  was 
not  entitled  to  a  set-off  of  price  of  6  acres, 
but  only  to  the  difference  in  value  of  the  two 
tracts,  considering 'value  of  riparian  rights. — 
Compton  V.  Hltes,  169  N.  W.  401. 

VENUE. 

See  Process,  €=>27;  Specific  Performance,  ^=> 
104. 

m.  CHANGE   OF   VENTTE   OR   PLACE 
OF   TRIAL. 

®r»44  (Minn.)  Stipulation  after  service  of  de- 
mand for  change  of  venue  extending  time  for 
answerinj;,  and  fixing  time  for  trial  at  plain- 
tiff's option,  and  waiving  notice  of  trial,  and 
filing  of  note  of  issue,  justified  order  strikins 
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cause  from  calendar  In  county  where  begun. — 
Knudaen  Fruit  Co.  v.  Homer,  169  N.  W.  261. 
€=s>46  (Iowa)  Where  foreign  corporation,  hav- 
ing insured  plaintiff's  property  in  one  county 
where  loss  occurred,  was  sued  in  another  coun- 
ty after  serrice  therein  upon  the  insurance 
commissioner,  whom  it  had  made  ita  agent  for 
that  purpose,  its  remedy  was,  under  ('ode,  i 
3504,  to  move  for  a  transfer  to  the  county 
where  the  contract  was  made  and  the  loss  oc- 
curred.—New  Hampshire  Fire  Ins.  Co.  T..UI- 
terback,  169  N.  W.  46. 

®=>54  (Minn.)  To  effect  diange  of  venue  un- 
der Gen.  St.  1913j  {  7722,  defendant  must 
malce  a  record  showing  a  fall  compliance  there- 
with, it  not  being  enough  that  affidavit  and 
demand  be  served  on  plaintiff's  attorneys,  but 
they  and  proof  of  services  must  be  filed  with 
clerk  in  county  of  venue  within  time  fixed  by 
statute.— Knudsen  Fruit  Co.  v.  Horner,  169  N. 
W.  251. 

VERDICt. 

See  Trial,  «=>360-352. 

WAIVER. 

See  Master  and  Servant,  «=»86. 

WAR. 

See  Army  and  Navy,  $=940;  Constitntional 
Ijaw,  ®=390;  Criminal  Law,  0=»3O4;  Indict- 
ment and  Information.  €=»101;  Statutes,  «=» 
118;    Witnesses,  <S=>269. 

9=34  (Minn.)  Evidence  showing  the  use  of 
language  tending  to  obstruct  the  procuring  of 
Red  Cross  subscriptions  held  to  sustain  a  con- 
viction, under  Laws  1917,  c.  463,  §  3  (Gen.  St. 
Supp.  1917,  t  8521—3),  of  offense  of  advo- 
cating that  citizens  of  Minnesota  should  not 
aid  United  States  in  carrying  on  the  war  with 
its  public  enemies.— State  v.  Hartung,  169  N. 
W.  712. 

In  trial  on  indictment,  under  Laws  1917,  c. 
463,  {  3  (Gen.  St.  Supp.  1917,  {  8521—3),  for 
advocating  that  citizens  of  Minnesota  should 
not  aid  the  United  States  in  carrying  on  war 
with  its  public  enemies,  discrepancies  of  lan- 
guage in  describing  the  Red  Cross  organiza- 
tion, for  which  funds  were  being  solicited,  held 
unimportant. — ^Id. 

$=»I0(2)  (Neb.)  An  appeal  taken  from  the  dis- 
trict court  to  Supreme  Court  will  not  be  dis- 
missed because  defendants,  or  parties  in  atti- 
tude of  defendants,  taking  the  s^peal,  are  non- 
resident alien  enemies. — ^In  re  Thiede's  Estate, 
169  N.  W.  485. 

WAREHOUSEMEN. 

See  Compromise  and  Settlement,  €=s>20;  Re- 
plevin, iS=»38;    Sales,  <3=348. 

<S=25(2)  (Mich.)  Comp.  '  Laws  1915,  §  6559, 
providing  for  warehouseman  releasing  himself 
from  liability  for  goods  taken  from  him  by  re- 
plevin, by  giving  written  notice  personally  or  by 
mail  to  owner  named  in  warehouse  receipt,  is 
not  satisfied  by  notice  by  telephone. — Allswede 
T.  Central  Warehouse  Co.,  169  N.  W.  13. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Evidence,  «=»131,  502;  Fraud, 
<&=>60;  Judgment,  <S=>590;  Navigable  Wa- 
ters: New  Trial,  iS=>102;  Sales,  <S!=362; 
Tenancy  in  Common,  «=»88;  Trial,  9=3213; 
Vendor  and  Purchaser,  9=9351. 

n.  NATmtAIt    WATER   COURSES. 
(B)  Bed  and  Banks  ot  Sir«an>. 

$=389  i^Iowa)  Where  vendor  sold  127  acres  of 
land  bordering  on  a  nonnavigable  stream,  the 
purchaser'  became  a  riparian  owner,  with  full 
riparian  rights,   and  in   legal   effect   the  deed 


conveyed  to  the  center  line  of  tbe  stream.— 
Compton  T.  Hites,  169  N.  W.  401. 

▼.   SURTAOE  WATERS. 

9=9 1 18  (Mich.)  The  natural  flowage  of  surface 
water  may  not  be  held  back  by  the  owner  of  the 
lower  estate  to  the  injury  of  the  upper  estate. — 
Crane  v.  Valley  Land  Co.,  169  N.  W.  18. 
$=>  119(5)  (Iowa)  Although  defendant,  adjoin- 
ing  landowner,  constructed  a  ditch  upon  parti- 
tion line  which  under  ordinary  conditions  of 
rainfall  was  suffldent,  he  could  not,  on  theory 
that  ditch  was  a  benefit  to  plaintiff,  craiatract 
a  levee,  which  in  case  of  unusual  rainfall  and 
freshets  would  cause  water  to  accumulate  on 
plaintiff's  land.— Mumm  v.  Hoist,  169  N.  W. 
140. 

9=3 1 26  (2)  (Iowa)  In  an  action  by  a  landown- 
er  against  a  railroad  company  for  damages  to 
his  land  by  flooding,  evidence  held  insufficient 
to  sustain  a  finding  that  plaintiff's  damage  was 
caused  by  defendant— Fisher  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  168  N.  W.  638. 

VX.   APPROPRIATION  AND  PRE. 
SORIPTION. 

$=9l37  (Mich.)  A  prescriptive  right  to  the  flow 
of  water  in  a  stream  can  be  acquired  by  20 
years  of  user.— Saf&ouw  v.  Brewer,  169  K.  W. 

841. 

«=>I5I  (Neb.)  Whether  owner  of  land  to 
which  water  is  appropriated  by  state  board  of 
irrigation  has  lost  his  right  to  its  use  by  fail- 
ure to  make  useful  application  within  time  re- 
quired is  a  question  primarily  between  himself 
and  the  state,  and  should  not  ordinarily  be  de- 
termined in  the  first  instance  on  a  bearing  be- 
fore such  board.— Larned  v.  Jenkins,  169  N.  W. 
723. 

<S=>I52(8)  (Mich.)  Evidence  held  to  show  that 
for  more  than  40  years  the  water  of  a  stream  in 
dispute  bad  been  divided,  where  divided  at  the 
time  of  suit,  on  dcfrndants'  farm,  and  that  it 
ran,  one-half  through  one  branch  over  defend- 
ants' land,  and  one-half  through  the  other  over 
plaintiffs'.— Suffrouw  v.  Brewer,  169  N.  W.  841. 

vm.   ARTIFXOIAI.     PO?n>S.     RESEIU 

VOIRS,  AND  OHANNEI.S,  DAMS. 

AND  FLOWAGE. 

«=>I78(2)  (Mich.)  In  suit  for  damages  to  plain- 
tiff's interest  in  certain  crops  claimed  to  be  due 
to  substitution  of  culvert  and  ditch  for  culverts 
constructed  to  take  care  of  waters  of  a  crerit 
crossing  farm  wlien  defendant's  railroad  wae 
built,  evidence  held  to  justify  verdict  for  plain- 
tiff for  $1,236.07.— Clark  v.  Detroit  *  M.  Rv. 
Co.,  169  N.  W.  863. 

$=»I79(5)  (Mich.)  In  suit  for  damages  to  crops 
claimed  to  be  due  to  substitution  of  culvert  and 
ditch  for  culverts  constructed  to  take  care  of 
waters  of  a  creek  crosRing  farm  when  defend- 
ant's railroad  was  built,  held  that  question  ot 
damages  was  fairly  submittod. — Clark  v.  Detroit 
&  M.  Ry.  Co.,  169  N.  W.  883. 
$=>I79(6)  (Mich.)  In  suit  for  damages  to  plain- 
tiffs Interest  in  crops  claimed  to  be  due  to  sub- 
stitution of  culvert  and  ditch  for  culverts  con- 
structed to  take  care  of  waters  of  a  creek  cross- 
ing farm  when  defendant's  railroad  was  built, 
held,  that  the  court  did  not  err  in  refusing  to  di- 
rect verdict  for  defendant— Clark  v.  Detroit  & 
M.  Ry.  Co.,  169  N.  W.  863. 

IX.   PUBUO  WATER  S17PPI.T. 

(B)    Irrigation    and    Otiier   Axriaaltnral 
Farpose*. 

<»=>2I7  (Neb.)  Rev.  St  1913,  i  3439,  provid- 
ing that  a  multiplicity  of  outlets  shall  at  all 
times  be  avoided  as  far  as  may  be,  and  the 
same  shall  be  under  superintendent's  control, 
does  not  apply  to  owners  in  common  of  a 
ditch  for  irrigation  purposes  who  are  not  car- 
riers of  wnter  for  hire. — Lamed  v.  Jenkins, 
1C9  N.  W.  723. 
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WEAPONS. 

See  Criminal  Law,  <S=>829.        ' 

«=»7  (Iowa)  Under  Code  Supp.  lM3,H776al, 
the  object  of  carrying  a  concealed  weapon  is 
immaterial,  as  bearing  on  the  guilt  or  innocence 
of  accused— State  v.  Williams,  169  N.  W.  371. 
To  be  guilty  of  carrying  a  concealed  weapon, 
under  Code  Supp.  1913,  S  477.5al,  one  must 
hare  consciously  or  intentionally  carried  the 
weapon.— Id. 

4n9l7(6)  (Iowa)  In  prosecution,  under  Code 
Supp.  1913,  f  4775al,  for  Intentionally  carrying 
a  concealed  weapon,  evidence  held  to  fairly  pre- 
sent issue  whetner  defendant  was  aware  that 
reTOlyer  in  question  was  in  his  coat,  justifying 
instruction  submitting  such  issue. — State  v. 
WiUiams,  169  N.  W.  371. 

WEBB-KENYON  ACT. 

See  Constitutional  I<aw,  ®=>49;  Intoxicating 
Liquors,  4=3l38. 

WHISKY. 

See  Criminal  Lew,  €=>404. 

WILLS. 

See  Cancellation  of  Instruments,  4s»17;  Con- 
stitutional Law,  «s»3ie;  Deeds,  «=>192, 
206 ;  Descent  and  Dlgtribation ;  Dismissal 
and  Nonsuit,  4=a62;  Executors  and  Admin- 
istrators ;  Life  Estates,  9=a6 ;  Mortgages,  4=a 
11;    Perpetuities,  «=»4,  6. 

TV.  JUBQUXSrrBS    AKD    VAUDXTT. 

(A)  Nature  anfl  Easentlala  of  Teatamenta- 
ry  Dtsitoaltloaa. 

$=s>88(2)  (Iowa)  Proviso  in  deed,  reading, 
"This  deed  is  not  to  take  effect  during  the  life- 
time of  either  of  the  grantors,  but  after  the 
death  of  T.  and  M.,  then,"  etc.,  did  not  ren- 
der deed  testamentary  in  character,  and  defeat 
conveyance  of  present  interest.— Leonard  v. 
Wren,  160  N.  W.  621. 

VX.  OOHSTBtrOTIOH. 
(A)  General  Balea. 

^=>440  (Iowa_)  The  intention  of  the  testator 
is  the  controlling  consideration  in  the  construc- 
tion of  a  will,  and  must  be  gathered  from  the 
will  itself.— Bellamy  v.  Bellamy,  169  N.  W.  821. 
^=»440  (Mich.)  A  cardinal  rule  in  construing  a 
will  is  to  ascertain,  if  possible,  testator's  inten- 
tion from  the  four  corners  of  the  instrument, 
and  to  give  it  effect,  if  legally  possible.— Oriap  v. 
Anderson,  169  N.  W.  855. 
4=3490  (Iowa)  Where  testator  devised  to  his 
wife  all  of  bis  homestead  property,  evidence  of 
his  ownership  of  diiCerent  tracts  of  land  which 
he  occupied,   the  nature  and  plan  of  the  im- 

i movements,  how  and  when  he  acquired  the 
and,  and  his  habit  in  referring  to  ft,  may  be 
considered  in  determining  what  tlie  testator 
meant  by  the  word  "homestead."— Internation- 
al Harvester  Co.  of  America  v.  Bye,  169  N. 
W.  382. 

(D)   DeaerlptlOB  o(  Property. 

*=»58l(l)  (Iowa)  Devise  to  widow  of  "home- 
stead property"  held  to  include  entire  half  sec- 
tion  of  land  used  and  occupied  as  one  body 
with  one  set  of  buildings,  the  word  "home- 
stead" qualified  by  "property"  not  being  lim- 
ited in  meaning  to  the  40-acre  homestead  ex- 
emption.— International  Harvester  Co.  of  Amer- 
ica V.  Bye,  109  N.  W.  382. 

Notwithstanding  the  rale  that,  if  words  used 
in  a  will  have  a  legal  significance,  the  testator 
will  be  presumed  to  have  need  them,  the  ex- 
pression "my  homestead  property,"  without 
more,  does  not  have  such  a  well-defined  legal 
significance  and  is  not  limited  to  a  homestead 
exemption.— Id. 


OB)  Natnre  of  Batatas  aad  Intereata  Cre- 
ated. 

«=»60l  (1)  (Iowa)  Where  real  property  is  dis- 
posed of  in  one  portion  of  a  will  absolutely,  and 
another  following  portion  of  the  will  attempts 
to  qualify  the  same,  and  the  two  are  incon- 
sistent, the  former  will  prevail,  unless  some 
different  intention  appears,  taking  the  wiU  as 
a  whole.— Bellamy  v.  Bellamy,  169  N.  W.  621. 
Where  a  will  gave  property  to  children,  one- 
eighth  each  to  E.  J.  and  seven  other  children, 
"except  the  share  of  E.  J.  shall  go  to  her  and 
her  children  in  being  at  the  time  of  my  death 
in  common,"  the  latter  clause  is  not  incon- 
sistent, and  E.  J.  and  her  children  will  take 
in  common. — Id. 

*=>60l(8)  (Mich.)  Clauses  of  will,  despite  pre- 
catory expressions  indicating  testators  desire 
that  property  be  kept  in  line  of  his  blood,  held 
to  give  testator's  son  absolute  estate  in  fee  in 
property  devised.— Crisp  v.  Anderson,  169  N.  W. 

4:»603  (Iowa)  Testator's  devise  of  lands  to  his 
wife  to  have,  hold,  and  control  unless  she  marry, 
when  she  should  have  one-third,  residue  to  testa- 
tor's children,  gave  tjie  wife  a  conditional  fee, 
and  a  codicil  granting  her  full  power  to  convey, 
merely  suspended  the  condition  to  protect  a  pur- 
diaser  upon  her  subsequent  marriage. — Vaughn 
V.  Converse,  169  N.  W.  144. 
<g=>6l6(4)  (Mich.)  A  vrill  devising  all  testator's 
property  to  liis  wife  tot  life,  with  power  ol  dis- 
posal if  necessary  for  her  support,  maintenance, 
and  conxf  ort,  with  remainder  to  adopted  children, 
gave  testator's  widow  a  life  estate  with  power  to 
use  the  corpus  if  necessary  for  her  support. — 
Drier  v.  Oracey,  169  N.  W.  835. 
«=>6I6(4)  (Mich.)  Where  a  will  devised  a  life 
estate,  with  power  of  disposal  for  support,  re- 
mainder to  be  equally  divided  between  two  of 
testatrix's  daughters,  remainder,  at  their  death, 
to  be  divided  between  two  granddaughters,  but, 
if  both  daughters  were  not  living  at  devisee's 
death,  property  to  be  equally  divided  among  tes- 
tatrix's grandcliildren,  the  two  daughters  took 
a  life  estate  and  the  ^aaddaogfaters  a  vested 
remainder.— Woolfitt  v.  Pfeston,  169  N.  W.  838. 
9=3616(7)  (Mich.)  Under  a  will  devisinf;  realty 
to  a  daughter,  with  entire  control  during  her 
lifetime,  and  power  to  sell  and  to  use  the  inter- 
est and  principal,  if  necessary,  for  the  support 
of  herself  and  children,  with  remainder  over, 
devisee  took  a  life  estate,  with  power  to  sell  for 
support  of  herself  and  children,  but  for  no  other 
purpose.— Woolfitt  v.  Preston,  169  N.  W.  838. 

(F)  Tested  or  COBtlnnent  Bstatea  and  In- 
tereats. 

9=9629  (Iowa)  In  construing  a  will,  if  doubt 
arises  whether  the  remainder  is  contingent  or 
vested,  it  must  be  resolved  in  favor  of  the  vest- 
ed remainder. — Woodard  v.  Woodard,  169  N. 
W.  464. 

i&=a634(4)  (Mich.)  Where  a  will  devised  a  li<e 
estate,  with  power  of  disposal  for  support,  re- 
mainder to  be  equally  divided  between  two  of 
testatrix's  daughters,  remainder,  at  their  death, 
to  be  divided  between  two  granddaughters,  but, 
if  both  daughters  were  not  living  at  devisee's 
death,  property  to  be  equally  divided  among  tes- 
tatrix's grandchildren,  the  two  danghters  took  a 
life  estate,  and  the  granddaughters  a  vested  re- 
mainder.—Woolfitt  V.  Preston,  169  N.  W.  838. 
«s»634(10)  (Iowa)  Where  will  devised  proper- 
ly for  life  to  grandchildren,  and  then  to  great- 
grandchildren, and  three  known  great-grand- 
children were  in  being  and  capable  of  taking 
when  the  original  will  was  executed,  the  estates 
in  remainder  were  vested.— Woodard  v.  Wood- 
ard, 169  N.  W.  464. 

«=9634(18)  (Iowa)  Where  all  the  limitations  in 
a  will  are  to  the  direct  descendants  of  testa- 
tor, the  inference  is  warranted  that  vested, 
rather  than  contingent,  remainders  were  in- 
tended.—Woodard  V.  Woodard,  169  N.  W.  464. 
9s>635  (Iowa)  Where  a  will  devised  property 
to  grandchildren  for  life,  and  then  to  great- 
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grandchildren  abaolately,  and  thr««  great- 
grandchildren were  then  in  being  and  capable  of 
talcing,  the  remainder  was  vested,  subject  only 
to  open  up  and  let  in  after-born  grandchildren. 
— Woodard  t.  Woodard,  169  N.  \V.  464. 

.(I)  Actlona  to    Constrae  WUIa. 

^=»698  (Mich.)  A  probate  court  may  construe 
wills  for  certain  purposes,  and  it  must  do  so  for 
the  purpose  of  distribution.— Crisp  v.  Anderson, 
168N.  W.856. 

Vn.  BIGHTS  AND  I,IABII.rnES  OF 
DEVISEES    Aim    LEGATEES. 

(A)   Nntare    of   TlUe    and    RtKbta   In    Gen- 
eral. 

®=>740(3)  (Wis.)  Where  legatees,  under  mis- 
statement, not  intentionally  fraudulent,  of  at- 
torney, acting  with  approval  of  widow's  attor- 
neys, that  testator's  remarriage  voided  will, 
and  that  estate  was  worth  $55,000,  agreed  to 
give  widow  large  portion,  and  to  diBtribate 
remainder  in  different  proportions  than  fixed 
by  will,  they  were  entitled  to  relief  by  cancella- 
tion.—Stimpeon  V.  Stimpaon,  168  N.  W.  295. 

(D)   Eleetlon. 

«S380I  (Iowa)  Where  a  widow  rejects  a  will 
while  unmarried,  provisions  in  the  will  aa  to 
remarrying  become  entirely  immaterial. — Bench 
▼.  Rench,  169  N.  W.  667. 
9=>802(1)  (Iowa)  Where  a  widow  rejects  a 
will,  the  remaining  two-thirds  of  the  property 
must  be  disposed  of  in  accord  with  the  provi- 
sions of  the  will,  construed  in  the  light  of  the 
widow's  rejection  thereof. — Rench  v.  Rench, 
169  N.  W.  667. 

«=»802(2)  (Iowa)  Where  wQl  gives  widow 
life  estate  in  all  the  property,  such  life  es- 
tate ia  terminated  by  a  rejection  of  the  will, 
and  remaindermen  take  the  property  just  as 
though  the  death  of  the  widow  had  occurred 
at  the  time  of  the  rejection,  unless  the  will 
by  its  terms  discloses  a  contrary  intention. — 
Rench  v.  Rench,  160  N.  W.  667. 

WITNESSES. 

See  Costs,  «=>1S7 ;  Criminal  Ijlw,  «=942,  393, 
1122,  1159;  Evidence;  Indictment  and  In- 
formation, «=9llO;  Rape,  <S=338,  48;  Trial, 
«=9l40. 

II.   OOMPETEKOT. 

(A)   Capacltr    and   Q.nallfleatlona    In    Gen- 
eral. 

«=>6I(1)  (Iowa)  Code,  %  4606,  providing  that 
neither  the  husband  nor  the  wife  shall  be  a 
witness  against  the  other  "except  in  a  crim- 
inal prosecution  for  a  crime  committed  against 
the  other,"  does  not  render  her  competent  in 
a  prosecution  against  the  husband  for  assault 
with  intent  to  commit  rape.— State  v.  Wilcox, 
169  N.  W.  646. 

(C)  Testimony  of  Parties  or  Persona  In- 
terested, tor  or  against  Renreaenta- 
tlves,  Survivors,  or  Sneoesaora  In 
Title  or  Interest  of  Persona  Deceas- 
ed or  Incompetent. 

<S=s>l26  (Minn.)  Gen.  Si.  1913,  f  8378,  making 
a  party  or  any  person  interested  in  event  of  an 
action  incompetent  to  testify  as  to  any  conversa- 
tion with  a  deceased  person  as  to  any  matter 
in  issue  between  the  parties,  unless  preserved 
and  produced  as  provided  therein,  operates  to 
suppress  evidence  and  should  be  strictly  con- 
strued.—Caldwell  Milling  &  Elevator  (^Jo.  v.  L«. 
L.  May  Co.,  169  N.  W.  797. 
^=3l30  (Iowa)  In  action  by  administrator  for 
death  of  deceased,  Code,  §  4604,  is  not  applica- 
ble; the  evidence  being  offered  not  in  an  ac- 
tion against  but  in  favor  of  the  administrator. 
-Owens  V.  Iowa  County,  169  N.  W.  388. 
«B9l39(l)  (Iowa)  Under  Code,  §  4604,  plaintiff, 
in  suit  to  set  aside  a  conveyance  by  deceased 
person  on  the  ground  of  constructive  fraud,  can- 


not testify  as  to  transactions  with  the  deceased 
party.— Andrews  v.  Armapast,  169  N.  W.  190. 
€=9 142  (Minn.)  Stockholder  of  corporation  is 
person  interested  in  event  of  action  against 
the  corporation.— Caldwell  Milling  &  ISevator 
Co.  V.  L.  li.  May  Co.,  169  N.  W  797. 

President  of  defendant  mercantile  corpora- 
tion, presumably  a  director  and  a  stockholder, 
a  person  interested  in  the  event  of  an  action 
against  corporation,  under  Gen.  St.  1913,  { 
8378,  was  incompetent  to  testify  as  to  conversa- 
tion by  plaintiff's  salesman  with  a  decedent 
relating  to  matter  at  issue  in  action  against 
corporation.— Id. 

^»  1 75(1)  (Minn.)  In  action  against  corpora- 
tion, plaintiff  did  not  waive  provision  of  Gen. 
St  1913,  i  8378,  that  person  interested  in  event 
of  action  is  incompetent  to  testify  to  any  c<Ht- 
versation  with  a  decedent  as  to  any  matter  of 
issue  between  parties  by  introducing  testimony 
of  competent  witness  as  to  such  conversation. 
—Caldwell  Milling  &  Elevator  Co.  t.  U  Ii, 
May  Co.,  169  N.  W.  797. 

nX.  EXABflNA'nOH. 

(A)  Taking  TestlmoUT  In  General. 

€=3226  (Wis.)  The  order  in  which  witnesses 
shall  be  examined  and  cross-examined,  and  the 
form  of  questions,  are  largely  within  the  dis- 
cretion ol  the  trial  court. — St  Paul  Fire  & 
Marine  Ins.  Co.  v.  Laubenstein,  168  N.  W.  613. 
^:»233  (Mich.)  In  prosecution  for  purchasing 
and  concealing  a  stolen  automobile  in  violation 
of  Comp.  Lews  1815,  J  15301,  oovrt  did  not 
abuse  its  discretion  in  exdud^g  evidence  as  to 
defendant's  schooling  and  education,  where  de- 
fendant had  been-  aabjected  to  a  long  examina- 
tion by  both  counsel.— People  t,  Lintz,  169  N. 
W.  918.  , 

<S=»255(8)  (Wis.)  In  prosecution  for  murder, 
where  eyewitness  friendly  to  accused,  while  tes- 
tifying for  the  state,  was  vague  and  Indefinite  as 
to  his  recollection  of  the  circumstances,  the 
state  could  read  his  testimony  before  the  coro- 
ner's jury  in  order  to  refresh  his  memory, — 
Drinkwater  ▼.  State,  169  N.  W.  285. 

(B)   Oross-Bxanilantlon '  aad  Re-exaaslna- 
tloa. 

<8=267  (Wis.)  The  order  in  which  witnesses 
shall  be  examined  and  cross-examined,  and  the 
form  of  questions,  are  largely  within  the  dis- 
cretion of  the  trial  court.— St  Paul  Fire  &  Ma- 
rine Ins.  Co.  V.  Laubenstein,  168  N.  W.  613. 
€=>269(4)  (Minn.)  In  trial  on  indictment,  un- 
der Laws  1917,  c.  463,  S  3  (Gen.  St.  Supp.  1917. 
8  8521—3),  for  advocating  that  citizens  of 
Minnesota  should  not  aid  the  United  States  in 
carrying  on  war  with  its  public  enemies,  de- 
fendant a  cross-examination  as  to  pro-German 
statements  made  after  date  of  language  charg- 
ed was  not  error,  in  view  of  his  testimony  as 
to  his  former  statement  that  United  States 
was  wrong.— State  v.  Hartung,  169  N.  W.  712. 
®=a269(15)  (Mich.)  In  prosecution  for  having 
received  stolen  goods,  defended  on  ground  of  ab- 
sence of  guilty  knowledge,  cross-examination  of 
party  who  had  sold  defendant  goods,  after  direct 
examination  showing  that  witness  had  in  defend- 
ant's presence  sold  stolen  ham  and  bacon  to 
third  party,  by  inquiring  as  to  acquittal  of  such 
third  party  upon  charge  of  having  received  stol- 
en blankets  frcan  witness,  was  improper,  where 
the  disposition  of  the  stolen  blanketa  had  not 
been  testified  to  in  direct  or  redirect  examina- 
tion.—People  V.  Fitzgerald.  169  N.  W.  907. 
®=s275(8)  (Minn.)  In  action  for  ne«cligence  of 
company  in  furnishing  unfit  ether,  and  of  two 
physicians  in  administering  it.  the  company  and 
physicians  occupied  antagonistic  positions,  so 
that  company  was  properly  accin-ded  a  wide 
range  in  cross-examining  physicians,  thou^ 
called  by  plaintiff  for  cross-examination. — Mo<3i- 
lenbrock  v.  Parke,  Davis  &  Co.,  168  N.  W.  541. 
$s»276  (Minn.)  In  acti(m  against  a  company 
for  negligence  in  furnishing  unfit  ether,  and 
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aijainst  two  physiciana  for  negligence  in  ad- 
ministering it  in  an  operation,  where  the  physi- 
ciana  reBted  when  plaintiff  rested,  the  company 
coold  not  call  them  tor  croes-ezamination,  and, 
if  desiring  their  testimony,  should  have  called 
them  as  its  witnesses. — Monhlenbrock  t.  Parke, 
Davis  &  Co.,  160  N.  W.  541. 

(C)  PriTlIeKe   of  Witness. 

«=>293'/2  (Iowa)  A  person  being  prosecuted  for 
contempt  need  not  give  incriminanng  testimony 
in  view  of  Code,  §  4612,  though  contempt  pro- 
ceeding is  not  in  strictness  a  prosecution  for 
crime,  it  being  a  proceeding  in  which  a  fine  or 
punishment  may  be  imposed.— Doyle  v.  Wil- 
cockson,  160  N.  W.  241. 

Testimony  before  grand  jury  by  subpcenaed 
witness  in  response  to  questions  by  county  at- 
torney or  members  of  jury  is  compelled  testi- 
mony within  Code,  i  4612,  providing'  that  wit- 
ness ma^  not  be  compelled  to  give  incriminat- 
ing testimony  except  in  certain  specified  pros- 
ecutimis.— Id. 

Code,  §  4612,  is  applicable  to  testimony  before 
grand  jury  in  a  proceeding  against  a  person 
other  than  the  witness. — Id. 
«s»307  (Iowa)  The  fact  that  subpoenaed  wit- 
ness giving  testimony  before  grand  jury  in  re- 
sponse to  questions  of  connty  attorney  or  mem- 
bers of  3_u^  did  not,  while  before  grand  jury, 
daim  privilege  of  immunity  accorded  by  Code, 
i  4612,  providing  the  incriminating  evidence 
given  in  specified  prosecutions  shall  not  be 
used  in  prosecuting  witness,  does  not  deprive 
her  of  such  immunity. — ^Doyle  v.  WUcockson, 
160  N.  W.  241. 

IV.  CntEOZBUJTT,      nCPEAOHlIENT, 

CONTKAOIOTION,  AHD  OOB- 

BOBORATION. 

(A)   In   General. 

4=9319  (Minn.)  It  was  not  error  to  strike  out 
testimony  on  an  immaterial  point,  introduced 
for  purpose  of  impeachment. — State  ▼.  Har- 
tung,  IM  N.  W.  712. 

(B)   Cliarneter  and  Condnet  of  Witness. 

«s>337(2)  (Iowa)  Defendant  being  a  witness  in 
his  own  behalf,  it  was  permissible  for  the  state, 
in  view  of  Code,  {  4614,  to  show  his  general 
moral  character  as  affecting  his  credibility  as 
a  witness.— State  v.  Marquardt.  168  N.  W.  338. 
4=s>337(5)  (Iowa)  In  a  prosecution  for  homicide 
where  defendant  took  the  stand,  cross-examina- 
tion, whereby  the  county  attorney  sought  to 
elicit  that  she  had  been  arrested  in  another 
state,  etc.,  was  proper. — State  ▼.  Brennan,  160 
N.  W.  744. 

<D)   Ineonalatent   Statements   bv  'Witneaa. 

€=>379(7)  (Iowa)  In  a  prosecution  for  murder 
where  it  was  the  theory  of  the  state  that  de- 
fendant, a  married  woman,  was  infatuated  with 
deceased,  etc.,  it  was  permissible  to  cross-ex- 
amine defendant's  husband,  who  testified  that 
he  and  his  wife  lived  happily  together,  etc.,  as 
to  whether  the  witness  had  not  filed  a  petition 
for  divorce  charging  defendant  with  marital 
cruelty  and  marital  offenses  and  for  that  pur- 
pose to  call  his  attention  to  the  original  petition 
and  contradictory  statements  therein. — State  ▼. 
Brennan,  169  N.  W.  744. 
4=»3BI  (Minn J  Leading  questions,  not  other- 
wise admissible,  are  not  made  admissible  by 
claim  that  purpose  is  to  impeach  adverse  wit- 
ness, to  whon  same  questions  have  been  pro- 
pounded, if  the  answer  could  have  no  tendency 
to  prove  that  adverse  witness  ever  made  any 
statement  inconsistent  with  )^  testimony.— 
State  T.  Gilbert,  160  N.  W.  700. 

(Ei)    Oontradletloa   and    Corroboration    of 
'Witness. 

<Ss»400(l)  (Minn.)  The  state  bad  the  right  to 
contradict  the  testimony  of  one  of  its  own  wit- 
nesses.—SUte  v.  Wassing,  160  N.  W.  480. 
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9=>4I4(1)  (Minn.>  In  action  to  enforce  stock- 
holder's double  liability,  wherein  defendant  de- 
nied that  he  had  disclosed  to  other  persons  the 
existence  of  an  exhibit  and  his  answer  thereto, 
already  in  evidence,  exclusion  of  plaintiff's  re- 
buttsl  evidence  on  that  collateral  matter,  that 
first  inquiry  for  exhibit  came  from  plaintiff's 
attorney,  offered  to  corroborate  testimony  that 
snch  disclosure  was  made  by  defendant,  was 
not  an  abuse  of  trial  court's  discretion. — ^Bart- 
lett  V.  Ryan,  160  N.  W.  421. 

As  to  the  admissibility  of  collateral  circum- 
stances corroborative  of  a  litigant's  witness, 
the  trial  court  is  vested  with  a  sound  discre- 
tion.—Id. 

WOMEN. 

See  E2ections,  ®=»0. 

WORDS  AND  PHRASES. 

"Accidental    injury."— Schanning    v.    Standard 

Castings  Co.  (Mich.)  168  N.  W.  S79. 
"Accident  arising  out  of  and  in  the  course  of 

employment"— State   v.    District    Court   of 

Hennepin  County  (Minn.)  168  N.  W.  274. 
"Action."— Otto   T.   ViUage  of   Highland   Park 

(Mich.)  169  N.  W.  904. 
"Adverse   party."— Farr   v.    Howerton    (Iowa) 

169  N.   W.  894;    Frontier   Mining  Co.   v. 

Industrial  Oommisaion  of  Wisconsin  (Wis.) 

169  N,  W.  812. 
"Adverse      possesaion."- Hams      v.      Brown 

(Iowa)  1^  M.  W.  604. 
"Ag^t"— Stilp   V.    New   Xork   life  Ins.   Co. 

(Wis.)  169  V.  W.  606. 
"Alteration  of  building."- Kennedy  t.  Citr  of 

Pargo  (N.  D.)  168  N.  W.  424. 
"Application."— Long  v.  Northwestern  Nat  life 

Ins.  Co.   (Iowa)  169  N.  W.  386. 
"Assanlt"- HoMorf  ▼.  Holdorf  (Iowa)  168  N. 

W.  737. 
"Capital  stock."— State  v.  HuU  (Wis.)  169  N. 

W.  617. 
"Causes  of  action."— Otto  y.  ViUage  of  High- 
land Park  (Mich.)  169  N.  W.  904. 
"(Jhattel  mortgage."— Young  v.  Phillips  (Mich.) 

169  N.  W.  m. 
"Compelled    testimony."— Doyle   v.   Wiloockson 

(Iowa)  169  N.  W.  241. 
"Conditional  sale."- Xoong  t.  PhUlipe  (Mich.) 

169  N.  W.  822. 
"(Continuation."— Marks  &  Shields  v.  Chicagn, 

R.  I.  &  P.  Ry.  Co.  (Iowa)  169  N.  W.  764. 
"Course  of  employment"— ElUngson  Lumber  Co. 

V.  Industrial  CommiseiMi  (Wis.)  169  N.  W. 

668. 
"Court"— In  re  Appraisement  of  Omaha  Gas 

Plant  (Neb.)  169  N.  W.  725. 
"Credits." — ^Nye-Schneider-Fowler  Co.  v.  Boone 

County  (Neb.)  169  N.  W.  436. 
"Debt"— Schooley  v.  Schooley  (Iowa)  169  N. 

W.  56. 
"Debt    by    contract"— Schooley    v.    Schooley 

(Iowa)  169  N.  W.  66. 
"Dedication."— Burk  v.  Diers  (Neb.)  169  N.  W. 

263. 
"Deemed."— Kleppe    v.    Odin    Tp.,    McHenry 

County  (N.  D.)  169  N.  W.  313. 
"Election."— State  v.  Nelson  (Minn.)  169  N.  W. 

788. 
"Electors."— Viktora  v.   Cressman  (S.   D.)   169 

N.  W.  661. 
"Estoppel."— C<dlins   v.    Iowa   Mfrs.'   Ins.   Go. 

(Iowa)  160  N.  W.  109. 
"Exclusive      sale." — Roberta      v.      Harrington 

(Wis.)  169  N.  W.  603. 
"Final  canvass."- State  v.  Nelson  (Minn.)  169 

N    W    788. 
"Final  judgment"- Hess  v.  Hess  (Iowa)  169  N. 

W.  111. 
"Final  order."- Barkley  v.  Pool  (Neb.)  169  N. 

W.  730. 
"Full  compensation."— Middaugh  v.  Des  Moine* 

Ice  &  Cold  Storage  Co.  (Iowa)  160  N.  W. 

895. 
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"(jeneral  agents."— McDonald  v.  Eqnitatle  Life 

Assur.  Soc.  of  the  United  States  (Iowa)  168 

N.  W.  332. 
"Good  cause."— Brevoort  y.  Mayne  (Mich.)  169 

N.  W.  224. 
"Good  will."— Macfadden  v.  Jenkins  (N.  D.)  169 

N.  W.  151. 
"Q-naranty."— Belk    v.    Capital    Fire    Ins.    Co. 

(Neb.)  169  N.  W.  262. 
"Head  or  family." — Schooley  v.  Schooley  (Iowa) 

169  N.  W.  56. 
''Heirs." — Harris    v.    Brown    (Iowa)    169    N. 

W.  664. 
"Host."— Clark  v.  State  (Neb.)  109  N.  W.  271. 
"Homestead  property." — International  Harves- 
ter Co.  of  America  v.  Bye  (Iowa)   169  N. 

W.  382. 
"Hotel."— Hnntiey  v.  Stanchfield  (Wis.)  169  N. 

W.  276. 
"Incompetency." — James  v.  Winifred  Coal  Co. 

(Iowa)  169  N.  W.  121. 
"Indemnify."— Diamant  v.  Chestnut  (Mich.)  169 

N.  W.  927. 
"Indemnity."— Belk   v.    Capital   Fire   Ins.   Co. 

(Neb.)  169  N.  W.  262. 
"Insured."— Collins    v.    Iowa    Mfrs.'    Ins.    Co. 

(Iowa)  169  N.  W.  199. 
"Interstate     commerce." — ^Reed    ▼.     Dickinson 

(Iowa)   169  N.  W.  673. 
"life    insurance." — Belk   v.    Capital   Fire   Ins. 

Co.  (Neb.)  169  N.  W.  262. 
"Iiodging  house."- Huntley  v.  Stanchfield  (Wis.) 

169  N.  W.  276. 
"Maintain."— Juul  v.   School  Dist.   of  City  of 

Manitowoc  (Wis.)  169  N.  W.  309. 
"May."— Carlson  t.  Elmo  Tp.  (Minn.)  169  N. 

W.  805. 
"Negligence."- National  Farmers'  Bank  of  Owa- 

tonna  v.  Nygren  (Minn.)  169  N.  W.  228. 
"Occupational  disease." — Gay  v.  Hocking  Coal 

Co.  (Iowa)  169  N.  W.  360. 
"Office  of  profit  and  trust"— State  v.  Turner 

(Wis.)  169  N.  W.  304. 
"Ordinary  repairs  and  maintenance." — Farmers' 

Handy  Wagon  Co.  v.  Casualty  Co.  of  Ameri- 
ca (Iowa)  169  N.  W.  178. 
"Owner."— Kimball    Bros.     Co.     t.    Fehleisen 

(Iowa)  169  N.  W.  446. 
"Penitentiary."— State   ▼.    Smitch    (Iowa)    169 

N.  W.  680. 
"Poison  voluntarily  or  involuntarily  taken." — 

Riley   ▼.    Inter-State    Business  Men's   Ace. 

Ass'n  aowa)  169  N.  W.  448. 
"Prescription,"- Burk  v.  Diers   (Neb.)  169  N. 

W.  263. 
■'Property." — Nye-Schneider-Fowler       Co.       v. 

Boone  County  (Neb.)  ;169  N.  W.  436. 
"Prosecution."— People  T.  Ellis  (Mich.)  169  N. 

W.  930. 


"Public  offense."— Leighton  v.  Getcfaell  (Iowa) 

169  N.  W.  649. 
"Real  property."— In  re  Colby  (Iowa)   169  N. 

W.  443;    State  t.  Norsman  (Wis.)  169  N. 

W.  429. 
"Render  harmless  and  expel."— Gay  v.  Hocking 

Coal  Co.  (Iowa)  169  N.  W.  360. 
"Representation."- Long  y.  Northwestern  Nat. 

Ijfe  Ins.  Co.  (:iowa)  169  N.  W.  386. 
"Respectable    and    commendable    buriaL"— Pe- 
ter ▼.  Griffin  (Iowa)  169  N.  W.  441.         _ 
"Shall."— Barkley  v.  Pool   (Neb.)   169  N.  W. 

730. 
"Such."— Holdgrafer  v.  Town  of  Benton  (Wis.) 

169  N.  W.  674. 
"Teacher."— State    v.    Board    of    Trustees    of 

Teachers'   Insurance  and  Retirement  Fund 

of  Wisconsin  (Wis.)  109  N.  W.  562. 
"Tenant  in  possession." — <ieo.  B.  Clifford  &  Co, 

V.  Henry  (N.  D.)  169  N.  W.  506. 
"Town."— Village  of  Ashley  t.  Ashley  Lumber 

Co.  (N.  D.)  169  N.  W.  87. 
"Town   roads."— Carlson  v.   Elmo  Tp.   (Minn.) 

169  N.  W.  805. 
"Trade  fixtures."— Winnike  v.  Heyman  (Iowa) 

169  N.  W.  631. 
"Transient  merchant"— State  v.  Cater  (Iowa) 

169   N.   W.   43. 
"Unless." — ^Ward  v.  Interstate  Business  Men's 

Ace.  Ass'n  (Iowa)  169  N.  W.  451. 
"Usual  course  of  defendant's  business." — State 

T.    District    Court    of    Washington    County 

(Minn.)  169  N.  W.  488. 
"Void."— Sherman  v.  Smith  (Iowa)  169  N.  W. 

216. 
"Waiver."— Collins    v.    Iowa    Mfrs.'    Ins.    Co, 

(Iowa)  169  N.  W.  199. 
"Whore."— Rowe  v,  Myers  (Mich.)  169  N.  W. 

S23. 

WORKMEN'S  COMPENSATIOni  ACTS. 

See  Insurance,  «=»373,  392 ;  Master  and  Serv- 
ant, «=>351-419;    Release,  <Es>56,  67. 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

WRITS. 

See  Attachment:  Certiorari;  Execution;  Gar- 
nishment; Habeas  Corpus;  Injunction; 
Mandamus ;    Process ;   Replevin. 

X-RAY. 

See  Appeal  and  Error,  €=>1048;  EMdence, 
€=9555;    Phyatdans  and  Surgeons,  4=3l5. 
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